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DUBUN,  NOVEMBER  11,  1854, 

— ♦— 
Wb,  this  day,  commence  the  SeTentb  year  of  our 
filnrary  existence,  and  trust  that  we  shall  experience 
the  a  aspicious  influence  of  the  mystic  number. 
Comparatively  feeble,  as  have  been  the  results 
of  our  labours  as  legal  journalists,  these  have 
not  been  ^be  less  strenuous  or  sincere,  and  we  trust 
progressively  to  earn  the  confidence  of  our  ft*iends* 

A  vast  revolution  in  law  procedure  has  taken 
place  since  this  journal  was  first  set  on  foot,  which 
indeed,  at  that  time,  was  little  anticipated ;  and  we 
bave  done,  and  shall  continue  to  do,  our  best  to 
make  known,  through  our  reporting  columns,  the 
deUili  pf  this  new  practice,  according  as  they  are 
aettled  by  judicial  interpretation. 

As  we  have  already  remarked,  we  are  the  only 
existing  medium,  in  the  line  of  the  Press,  for 
oommunicatiiig  the  feelings  and  views  of  the  Irish 
Legal  Public,  in  relation  to  their  profession.  We 
bave  heartily  endeavoured  to  advocate  whatever  we 
regard  as  calculated  to  promote  their  interests, 
between  which  apd  those  of  the  public  at  large  there  f 
ought  to  be  no  qonfiict.    We  are,  iiowever,  free  to  I 


admit  that  many  subjects  deserving  of  oomsaeot  may 
have  escaped  our  observation,  but  our  columns  are 
ever  open  to  the  insertion  of  remonstrances  against 
grievances  and  suggestions  for  their  amelioration, 
and  we  earnestly  invite  our  friends  freely  to  come 
forward,  and  avail  themselves  of  the  opportunity 
which  our  Miscellaneous  pages  present  for  the  dis- 
cussion of  such  topics. 

We  shall  continue  to  use  our  best  exertions  to 
give  timely  and  speedy  information  of  new  Rules 
and  Orders,  contemplate  changes  in  the  law,  and 
in  short  of  whatever  is  calculated  to  be  of  profes- 
sional interest. 

Having  said  thus  much,  it  appears  to  be  super- 
fluous to  add  more,  as  we  are  not  about  to  launch 
on  a  new  and  untried  undertaking,  wherein  pledges 
given  at  random,  and  copious  self-laudation,  might 
be  in  degree  excusable.  The  plan  of  our  work  is 
already  practically  understood,  and  we  believe  we 
may  say  appreciated,  and  it  will  therefore  suffice  for 
us  to  say  that  we  hope  to  progress  uninterruptedly, 
and,  by  the  favour  of  our  friends,  successfully,  in 
the  present  direction  of  our  labours. 
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We  have  been  obliged  frequently  to  observe  on  the 
hasty  and  negligent  manner  in  which  Acts  of  Par- 
liament are  prepared  and  passed  by  the  Legislature 
of  this  enlightened  nation ;  and  whilst  our  respected 
and  able  cotemporary,  The  English  Jurist^  has 
written  forcibly  and  well  on  the  necessity  of  a  codi- 
fication of  the  laws ;  and  whilst  a  commission  of 
learned  men  has  been  appointed  to  systematize  the 
law,  and  render  the  same  accessible  to,  and  intelli- 
gible by  the  population  who  are  to  be  governed  by 
it,  yet,  we  humbly  think  that  so  long  as  the  cur- 
rent legislation  of  the  kingdom  is  carried  on  in  a 
slovenly  and  careless  manner,  the  codification  of 
the  general  law  would  be  comparatively  useless ; 
and  that  it  would  be  more  important,  and  of  more 
pressing  and  practical  utility,  as  well  as  more  easy 
of  execution,  to  provide  for  careful  and  plain  legis- 
lation in  matters  respecting  the  growing  necessities 
of  the  state,  than  even  to  reduce  (if  possible)  the 
existing  law  to  a  uniform  code. 

The  consideration  of  the  Procedunt  Act,  passed  in 
the  last  session  of  Parliament  has  more  particularly 
given  rise  to  these  reflections,  and  we  conceive  that 
that  Act,  in  itself,  affords  an  eminent  proof  of  the 
neglect,  if  not  the  contempt  of  our  senators,  for  the 
first  duty  of  legislators:  the  promulgation  of  their 
edicts. 

The  Act  we  allude  to  is  17  and  18  Vic.  cap.  125, 
entitled  « An  Act  for  the  further  Amendment  of 
the  Process,  Practice,  and  mode  of  pleading  in,  and 
enlarging  the  Jurisdiction  of  the  Superior  Courts 
of  Common  Law  at  Westminster^  and  of  the  Su- 
perior Courts  of  Common  Law  of  the  Counties 
Palatine  of  Lancaster  and  Durham^  and  it  is  men- 
tioned in  the  Index  of  the  Statutes  printed  by  the 
Queen^s  Printer  as  extending  only  to  England,  be- 
ing marked  with  the  letter  £•  This  Act  effects 
many  important  changes  in  the  law  of  evidence,  the 
jurisdiction  of  the  judges,  the  conduct  of  causes,  and 
tiie  practice  of  the  courts,  and  is  of  considerable 
length,  containing  107  Clauses. 

In  this  Act  is  contained  an  interpretation  clause, 
(section  99,)  that  most  perplexing  and  inartificial 
mode  of  legislation.  This  clause  immediately  fol- 
lows the  main  provisions  of  the  Act,  and  declares 
that  in  the  construction  thereof  the  word  **  court  '^' 
shall  be  understood  to  mean  any  one  of  the  superior 
courts  of  common  law  at  Westminster ;"  and  the 
word  <*  judge  "  shall  be  understood  to  mean  a  judge 
or  baron  of  any  of  the  said  courts  ;  and  the  word 
**  action  **  siiall  be  understood  to  mean  any  personal 
action  in  any  of  the  said  courts.  Now,  surely,  in 
an  Act  of  such  length,  and  by  its  title,  its  interpre- 


tation clause,  and  the  first  102  sections  of  its  enact- 
ments adapted  and  apparently' confined  to  the  courts 
specified  in  the  title,  it  is  a  monstrous  thing  (with- 
out any  recital  or  reason  assigned)  to  introduce  a 
clause,  (section  103,)  to  this  effect,  yIz.:  the  enact* 
mento  contained  in  sections  19,  20,  21,  22,  23,  24, 
25,  26,  27,  28,  29,  30,  31,  and  32  of  (his  Act  shall 
affect  and  extend  to  every  court  of  civil  judicature 
in  England  and  Ireland,  But  the  19th  section, 
which  is  the  first  section  of  which  the  enactments 
are  extended  to  every  court  of  civil  judicature  in 
England  and  Ireland,  is  to  this  effect,  viz. :  <*  It 
shall  be  lawful  for  the  court  or  judge  at  the  trial 
of  any  cause  where  they  or  he  may  deem  it  right  for 
the  purposes  of  justice,  to  order  an  adjournment 
for  such  time  and  subject  to  such  terms  and  condi- 
tions as  to  costs  or  otherwise  as  they  or  he  may 
think  fit.**  Now,  here  evidently  there  is  a  distinc- 
tion taken  between  the  court  and  the  judge ;  the 
one  apparently  meaning  the  court  in  its  collective 
capacity,  and  the  other  the  jiidge  presiding  at  Nisi 
Prius ;  and  in  the  latter  case  it  is,  at  least,  doobtfol 
whether  a  judge  sitting  at  Nisi  Prius  in  Ireland  or 
any  place  out  of  Westminster,  would  hsTe  aothoritj 
to  postpone  a  trial,  for  although  the  words  of  see.' 
103,  extending  the  enactments  in  clause  No.  19  and 
the  following  clauses  to  every  court  of  civil  judica- 
ture, so  far  enlarges  the  restrictive  meaning  of  the 
word  ^  court**  in  the  interpretation  clause,  yet  it 
does  not  allude  to  or  extend  the  meaning  of  the 
word  ''judge,"  which  by  the  interpretation  dtose 
is  restricted  to  a  judge  or  baron  of  the  superior 
courts  of  common  law  at  Westminster.  And  we 
imagine  that  it  would  not  be  convenient  for  a  judge 
of  the  Court  of  C6mmon  Pleas  at  Westminster  to 
make  an  order  in  a  cause  at  trial  in  the  County  of 
Donegal  or  Kerry,  before  a  judge  or  baron  of  the 
superior  courts  in  Ireland. 

We  do  not  offer  any  opinion  as  to  the  construe* 
tion  which  the  courts  may  put  on  these  oontradio-* 
tory  enactments ;  but  we  feel  persuaded  that  it  is  a 
specimen  of  legislation  which  is  unworthy  of  oui* 
enlightened  Legislature*  6« 

— ♦ — 

Court  ^aptr0« 


ClNmcer]^. 

Nov,  9. — The  following  gentlemen  were  this  day 
admitted  to  the  degree  of  Barrister: — 

Thomas  Kane,  Esq.,  A.B.,  T.C.D.,  second  son 
of  Daniel  Ryan  Kane,  of  Upper  FitzwilHam -street/ 
Esq.,  Q.C. 
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Henry  Colcloagb  Burrougbs,  Csq.,  A.B.,  T.C.D., 
second  son  of  the  Rev.  Arthur  Thomas  Burroughs, 
late  Rector  of  St.  Luke's  Parish,  in  the  City  of 
Dablin,  deceased. 

George  Whitty  Abraham,  Esq.,  A.B.,  T.C.D., 
ooly  son  of  John  Abraham,  late  of  Riversdale,  in 
the  County  of  Wicklow,  Esq.,  deceased. 

Oliver  Joseph  Burke,  Esq.,  A.B.,  T.C.D^  second 
son  of  Josepli  Burke,  of  Ower,  in  the  County  of 
Galway,  Esq. 

Christopher  Cheevers,  Esq.,  A.B.,  T.C.D.,  se- 
cond son  of  John  Cheevers,  of  Killyon,  in  the  Co. 
Galway,  Esq. 

Waker  Sweetman,  Esq.,  London  University, 
fourth  son  of  Michael  Sweetman,  late  of  Longtown 
HQuse,  in  the  County  of  Kildare,  Esq.,  deceased. 


STATUTES   PASSED   IN    THE   SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  299,  voL  6,) 

Cap.  LXXXIX. 
An  Act  to  amend  the  Laws  for  the  better  Preven- 
tion of  the  Sale  of  Spirits  by  unlicensed  Persons, 
and  for  tl}e  Suppression  of  illicit  Distillation,  in 
Ireland.  [10th  ^t^iM^,  1854.] 

**  Whereas  an  Act  was  passed  in  the  session  holden 
in  the  second  and  third  years  of  her  Majesty,  inti- 
tuled An  Act  for  the  better  Prevention  of  the  Sale 
of  Spirits  by  unlicensed  Persons  in  Ireland,  and 
certain  of  the  provisions  therein  were  temporary, 
and  have  been  continued  to  the  twenty-fourth  day 
of  Augustp  one  thousand  eight  hundred  and  fifty- 
four  :  and  whereas  it  is  expedient  to  make  further 
provision  for  the  better  prevention  of  the  sale  of 
spirits  by  unlicensed  persons  in  Ireland^  be  it 
therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same^  as  follows : 

I.  This  Act  shall  commence  from  the  twenty- 
fourth  day  of  August^  one  thousand  ei^ht  hundred 
and  fifty-four ;  and  from  that  day  so  much  of  the 
said  Act  of  the  second  iind  third  years  of  her  Ma- 
jesty as  shall  not  have  expired  shall  be  repealed. 

H.  It  shall  and  may  be  lawful  for  any  one  or 
more  justice  or  justices  of  the  peace,  whether  in  or 
oat  of  petty  sessions,  upon  being  satisfied  by  the 
personal  examination  on  oath  of  a  credible  witness 
that  there  is  reasonable  ground  for  suspecting  that 
spirits  are  sold,  kept  for  sale,  or  exposed  for  sale 
in  any  house  or  place  within  the  county,  not  licensed 
for  the  sale  thereof,  or  by  some  persons  not  having 
a  lioence  to  sell  spirits  in  or  at  sueh  house  or  place, 
or  that  illicit  spirits  are  kept  for  sale  in  or  at  any 
house  or  place,  to  grant  a  warrant  under  his  or 
their  hand  or  hands,  authorizing  within  the  police 
district  of  DuhUn  metropolis  any  superintendent  or 
inspector  of  police,  or  in  any  other  part  of  Ireland 
any  sub-inspector,  head  or  other  constable  of  con- 
stabulary, with  his  assistanU  respectively,  to  enter 
such  house  or  place  at  all  times,  to  search  for  spi- 
rits, and  if  any  spirits  shall  be  found  in  such  house 


or  place  exceeding  one  gallon,  without  a  permit  or 
other  legal  authority  justifying  the  keeping  thereof, 
or  any  spirits  in  any  quantity  whatsoever,  the  full 
duties  whereon  shall  not  have  been  duly  paid,  shall 
be  found  in  such  house  or  place,  to  seize  such  spi- 
rits together  with  the  vessel  in  which  the  same  are 
contained ;  and  such  warrant  shall  continue  in  force 
for  one  month  from  the  date  thereof,  and  shall  be 
a  sufficient  authority  to  the  superintendent,  inspec* 
tor,  sub-inspector,  head  or  other  constable  th^(4n 
named,  and  his  assistants  respectively,  such  assists 
ants  being  members  of  the  constabulary  force,  in 
his  presence  to  enter  into  such  house  or  place,  and 
seize  all  such  spirits  as  aforesaid  and  the  vessel  con- 
taining the  same,  and  to  carry  away  and  deliver  the 
same  to  some  revenue  officer ;  and  the  person  on 
whose  premises  such  spirits  shall  be  found  as  afore<* 
said  shall  on  conviction  be  liable — 

For  the  first  offence,  to  a  fine  not  exceeding  five 
pounds  nor  less  than  two  pounds,  or  to  be  im? 
prisoned  with  or  without  hard  labour,  for  any 
term  not  exceeding  three  months  nor  less  thau 
one  month  : 
And  for  the  second  and  every  subsequent  offence, 
to  a  fine  not  exceeding  ten  pounds  nor  less 
than  fiwe  pounds,  or  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not  exceed- 
ing six  mouths  nor  less  than  three  months : 
And  all  such  spirits  and  the  vessels  containing 
the  same  so  seized  as  aforesaid  shall  be  for- 
feited, 

III.  Every  person,  not  being  duly  licensed  to  sell 
wine,  spirits,  beer,  ale  cider,  or  perry,  who  shall 
sell,  or  keep  for  sale,  or  expose  for  sale,  any  wine^ 
spirits,  beer,  ale,  cider,  or  perry,  shall  for  every 
such  offence  be  liable — 

For  the  first  offence,  to  a  fine  not  exceeding  two 
pounds  nor  less  than  five  shillings,  or  to  be 
imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  one  month  nor  less 
than  one  week : 
And  for  the  second  and  every  subsequent  off*ence, 
to  a  fine  not  exceeding  five  pounds  nor  less  than 
twenty  shillings,  or  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not  exceed- 
ing three  months,  nor  less  than  one  month  : 
And  for  the  purpose  of  any  such  conviction  it  shall 
be  sufficient  to  prove  that  wine,  spirits,  beer,  ale^ 
cider,  or  perry,  was  kept  for  sale  or  exposed  for 
sale  by  such  person  or  on  his  premises,  or  had  been 
illegally  consumed  on  such  premises,  at  any  time 
within  two  months  preceding  such  alleged  offence; 
and  if  any  person  be  found  drunk  in  such  house,  or 
having  the  appearance  of  (paving  been  recently  drink- 
ing, it  shall  be  deemed  evidence  of  his  having  been 
drinking  in  such  house,  atid  of  the  unlawful  con- 
sumption of  wine,  spirits,  beer,  ale,  cider,  or  perry, 
unless  the  contrary  be  proved. 

IV.  If  any  superintendent,  inspector,  or  seijeant 
of  the  Dublin  metropolitan  police,  or  any  sub-in- 
spector, head  or  other  constable  of  constabulary,  or 
other  credible  witness,  shall  make  oath  in  writing 
before  a  justice  of  the  peace  that  the  said  superin** 
tendent,  inspector,  serjeant,  sub-inspector,  head  or 
other  constable  or  credible  witness,  has  good  rea- 
son to  believe  tl^at  wine,  spirits,  beer,  ale,  cider,  or 
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perry,  are  retailed  or  sold  without  a  ticeifce,  or  kept 
tbr  sale  without  licetice,  in  any  room,  house,  or 
other  place,  it  shall  be  lawful  for' such  justice  to 
grant  a  warrant  authorizing,  within  the  police  dis- 
trict of  Dublin  metropolis,  any  superintendent,  m*- 
specter,  or  serjeant  oi  police,  and  in  any  other  part 
of  Irdand  any  sub-inspector,  head  or  other  corista- 
Me^  constabulary,  with  his  asstBtants  respective, 
to  enter  into  any  such  room,  house,  or  other  places 
as  afof^ssiid  at  'all  times,  and  soch  warrant  shall 
continue  in  'for<ee  "fee  <>Me  tiftonth  from  the*  date 
thereof;  and  if  any  person  shall  be  found  to  be 
drinking  or  tippling,  or  having  the  appearance  of 
having  been  recently  drinking  or  tippling,  on  sucli 
unlicensed  premises,  such  person  may  be  summoned 
btfore  the  justices  of  th#- peace  in  petty  sessions,  or 
divisional-justices  of  the  mettApblit^fi^pelic^district 
of  Dublin,  as  the  case  may  be,  or  may  be  lawfully 
apprehended  and  brought,  so  soon  as  conveniently 
may  be,  before  a  justice  of  the  peace,  to  be  dealt 
with  according  to  law,  and  upon  conviction  of  his 
havinpi'beeti^sodriiiking  or  tipling  on  such  unlicensed 
premises  shall  be  liable — 

For  the  first  offence,  to  a  fine  not  exceeding  five 
•  shillings^  nor  less  than  two  shillings  and  six- 


•  pence,  or  to  be  imprisoned,  with  <a  without 
hard  labour,  for  any  time  not  exceeding  twenty* 
four  hours  nor  leas  than  twelve  hours  from  the 
time  of  his  conviction : 
And  for  the  second  and  every  sobseqaeot  of- 
fence, to  a  fine  not  exceeding  ten  shillings, 
nor  less  than  five  shillings,  or  to  be  impri- 
soned «8  aforesaid  for  any  time  not  exceeding 
one  week,  nor. less  than  three  days: 
And  in  all  cases  where  such  person  shall  be  found 
drinking  or  tippling,'  or  having  th6  appearance  of 
having  be^n  recently  drinking  or  tippling,  oa  aoch 
unlicensed  premises,  it  shall  be  lawful  for  any  such 
superintendent,  inspector,  sergeant,  sub-inspector^ 
head  or  other  constable,  and  bis  assistants  respec- 
tively, to  seize  any  quantity  of  wine,  spiritty  be^, 
ale,  cider,  or  perry  found  on  such  premises,  toge- 
ther with  the  vessel  containing  the  same,  and  all 
vessels,  jugs,  or  glasses  used  in  the  sale  or  con- 
sumption thereof,  and  on  conviction  of  any  aoch 
person  so  found  as  aforesaid  such  spirits,  wine, 
beer,  ale,  cider,  or  perry,  vessels,  jugs,  anH  classes 
so  seized,  shall  be  forfeited,^  and  p hall  be  deuvered 
to  some  revenue  officer. 

(To  be  continued.) 
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DUBLIN,  NOVEMBER  18,  1854. 


OuB  learned  cotemporary  {The  English  Jurist) 
eoDtains,  in  its  last  number  of  November  11,  a 
wdl4xmed  article  upon  the  decay  of  sonnd  legal 
lianiiiig.  The  writer  complains  of  the  rapid  ex- 
tinetron  of  the  class  of  li^wyers  who  do  their  busi- 
ness conscientiously,  completely  and  satisfactorily 
to  themselves  and  to  their  clients,  and  of  the 
•Qbstitotion  f<rr  them  of  a  race  of  little  better  than 
pretenders.  Of  course  the  writer  speaks  from  per- 
sonal experience,  and  it  is  very  possible  that  his 
observatioDS  may  be  painfully  true  of  the  Bar,  of 
whidi  he  is  a  member,  but  we  are  willing  to  hope 
that  he  has  somewhat  overcoloured  the  gloomy 
fictore.  We  trust,  at  all  evenU,  tbat  the  Bar  of 
Ireland  has  not  yet  arrived  at  this  melancholy  pass 
But  the  causes  which  have  produced  this  deteriora- 
tknif  And  which  we  fully  admit  are  calculated  to 
<0rrpde  tHe  system,  are  at  work  here  as  well  as 
there.  These  causes  are  twofold,  in  his  opinion* 
■tinely,  crude  legislation  and  re-legislation,  and  the 


nrilUi  plication  of  reports.  The  Editor  of  The  Jurist 
gives  it  as  his  opinion  that  it  has  become,  at  the 
present  day,  quite  impossible  to  regard  the  law  as 
a  science,  so  liable  is  it  to  continual  and  capricious 
fluctuation.  Her  efers  to  his  own  experience  in 
this  respect  and  tells  us  that  he  had,  till  recently, 
by  dint  a  of  system  of  accurate  noting  up  of 
fresh  cases  and  statutes,  managed  to  keep  up  aa 
acquaintance  with  the  current  state  of  the  law,  but 
that  his  efforts  were  at  last  completely  baffled* 
Now,  we  quite  agree  with  our  learned  friend  that  the 
law  as  now  administered  has  ceased  to  be  a  science, 
and  that  it  is  morally  impossible  for  any  man  of  mere 
ordinary  intellect  to  aspire  to  a  thorough  abiding 
knowledge  of  it,  such  a  grasp  for  example  of  his  pro- 
fession as  Lords  Coke  and  Hale  possessed  of 
the  legal  lore  of  their  times.  We  think,  however, 
that  he  is  mistaken  in  supposing  that  from  the  time 
when  his  career  opened,  there  has  been  such  a  sensi- 
ble degeneracy  in  the  law  as  he  assumes.  It  is  true 
that  the  work  of  law-making,  both  by  legislators 
and  judges,  has  been  going  on  briskly  since  then ; 
but,  on  the  other  hand,  it  must  be  borne  in  mind 
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that  many  legal  shoals  and  quicksands,  which  were 
wont  to  embarrass  the  practitioner,  have  since  that 
time  ceased  to  exist,  and  the  great  landmarks  of  the 
law  have  not  materially  been  shaken. 

Making  allowance  for  this  laudation  of  a  bye- 
gone  period,  we  do  not  underrate  the  perils  with 
which  we  are  now  encompassed.  We  ourselves 
have,  ere  this,  commented  on  the  crudities  of  legis- 
lation, by  which  we  have  been  harrassed  of  late 
years,  and  earnestly  do  we  hope  that  a  remedy  will, 
ere  long,  be  provided.  That  we  consider  to  be  by 
far  the  greatest  difficulty  with  which  we  have  to 
cope.  We  live  in  too  practical  and  utilitarian  an 
age  for  the  law  to  submit  to  be  cramped  into  a 
science;  and  the  mental  stock  in  trade  with  which  a 
student  must  now  be  satisfied  to  commence  practice 
should  be  mostly  a  thorough  knowledge  of  funda- 
mental principles,  leaving  the  rest  to  be  learned 
pro  re  naia  «*  but,  unless  there  be  some  guarantee 
for  well  matured  legislation,  these  landmarks  will 
be  in  continual  jeopardy. 

With  respect  to  the  multiplication  of  reports,  this 
is  also  a  serious  inconvenience.  It  is  discouraging 
to  the  student  not  only  in  point  of  expense,  but 
from  the  Hopelessness  of  ever  mastering  such  a  con- 
flict of  authorities  ;  and  it  introduces  another  ele- 
ment of  uncertainty  into  the  administration  of  the 
law,  inasmuch  as  it  places  it  within  the  power  of 
the  able  and  unscrupulous  advocate,  by  dint  of 
sophistry,  to  carry  his  point,  through  the  improvi* 
dence  of  the  court,  and  thus  to  add  another  autho- 
rity In  support  of  a  fallacy. 

The  suggestion  of  our  contemporary  for  the  re- 
medy of  this  evil  has  much  to  recommend  it,  namely, 
the  appointment  of  a  commission  somewhat  resem« 
bling  that  whieh  sat  in  the  reign  of  the  Emperor 
Justinian,  to  make  a  Digest  of  such  reported  cases 
as  are  to  be  regarded  as  authorities,  and  to  con- 
sign the  rest  to  oblivion ;  and,  with  regard  to  fu- 
ture  decisions,  that  the  Court  should  appoint  re- 
porters, whose  labours  should  be  under  their  spe- 
cial oontrouL  There  are,  however,  a  class  of  re- 
ports, relative  to  questions  of  practice,  which  will 
always  be  found  of  value  to  the  Profession,  dealing, 
as  they  do,  with  questions  resolved,  not  for  perma- 
nency but  to  suit  the  exigency  of  the  time,  and 
begm  rather  in  the  light  of  memoranda  to  refresh 
the  memories  of  the  judge*  than  authorities  to  co- 
erce them,  and  such  might  be  safely  left  to  private 
entiiprise. 

W  e  hope  that  both  the  sources  of  difficulty,  to 
-which  we  have  referred,  will  be  carefully  considered 
and  apt  remedies  devised. 


STATUTES  PASSED   IN    THE   SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

{  Continued  from  page  4.) 

V.  If  any  person  occupying  any  house  or  place, 
or  any  person  aiding  or  assisting  such  occupier,  on 
demand  made  of  entrance  by  any  justice  of  the 
peace,  or  superintendent,  inspector,  or  sergeant  of 
police,  sub-inspector,  head  or  other  constable  re- 
spectively, and  on  his  statins  that  he  seeks  to  enter 
by  virtue  of  his  office  as  a  justice  of  the  peace,  or 
by  the  authority  of  a  warrant  from  a  justice  of  the 
peace  (which  warrant  he  shall  produce  when  re- 
quired so  to  do),  shall  delay  or  refuse  to  admit 
such  justice,  superintendent,  inspector,  'serjeant, 
sub-inspector,  head  or  other  constable,  or  his  as* 
sistants  respectively,  into  such  house  or  place  for 
the  purpose  of  executing  such  warrant  as  afore- 
said, such  person  shall  forfeit  and  pay  a  sum  not 
exceeding  the  sum  of  two  pounds,  nor  less  than 
ten  shillings,  or  be  imprisoned  for  any  term  not 
exceeding  one  fortnight,  nor  less  than  one  week, 
unless  proof  shall  be  made  to  the  satisfaction  of 
the  justice  or  justices  who  may  hear  the  complaint 
that  there  was  reasonable  cause  for  giving  such  de- 
lay or  refusal :  provided  always,  that  for  the  pur- 
pose of  such  conviction  as  last  aforesaid,  proo(  to 
the  satisfaction  of  the  justice  who  may  hear  the 
complaint  that  spirits  were  sold  or  kept  or  exposed 
for  sale  in  such  room,  house,  or  place  where  such 
person  was  so  found  therein  shall  be  sufficient  evi- 
dence that  no  licence  then  existed  for  selling  spirits, 
unless  the  contrary  be  proved. 

VI.  As  to  spirits  in  transitu  or  process  of  re- 
moval from  one  place  to  another,  it  shall  and  may 
be  lawful  for  any  county  inspector,  sub-inspector, 
head  or  other  constable  of  constabulary,  td  demand 
from  any  person  having  in  his  custody  or  posses- 
sion any  spirits  in  any  quantity  whatsoever  exceed- 
ing one  gallon  a  proper  permit  or  certificate  autho- 
rizing the  removal  of  such  spirits,  and  on  the  pro-  ' 
duction  of  any  such  permit  or  certificate  to  endorse 
the  same  with  his  own  name,  together  with  the 
place,  date,  and  tim^  of  such  endorsement ;  and  in 
case  no  permit  or  certificate  shall  be  produced*  or 
any  permit  the  limitation  of  which  shall  have  ex- 
pired, it  shall  be  lawful  for  such  county  inspector, 
sub-inspector,  head  or  other  constable,  to  seize  such 
spirits,  together  with  the  vessel  containing  the  same^ 
and  the  horse  or  other  cattle,  and  cart  or  other 
carriage,  used  in  the  removal  thereof,  and  to  arrest 
the  person  in  whose  possession  or  custody  the  same 
shall  have  been  found,  and  to  convey  him,  as  soon 
as  conveniently  maybe,  before  a  justiceof  the  peace, 
to  be  dealt  with  as  herein  directed ;  and  the  person 
in  whose  possession  or  custody  such  spirits  shall 
have  been  found  without  such  permit  or  certificate, 
or  with  any  permit  the  limitation  of  which  shall 
have  expired,  shall  be  liable— 

For  the  first  offence,  to  a  penalty  not  exceeding 
five  pounds,  nor  less  thau  twenty  shillings,  or 
to  be  imprisoned,  with  or  without  hard  laboui\ 
for  a  term  not  exceeding  three  months  nor  less 
than  one  month : 

And  for  the  second  and  every  subsequent  offence, 
to  a  penalty  not  exceeding  ^n  pounds,  nor  less 
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than  forty  shillings,  or  be  imprisoned  as  afore- 
said for  a  term  not  exceeding  six  months,  nor 
less  than  two  months. 

VII.  Nothing  herein  contained  shall  extend  to 
prohibit  any  person  or  persons  duly  licensed  under 
any  Act  or  Acts  relating  to  the  excise  laws  in  Ire- 
land to  carry  on  his  trade  or  business,  for  which  he 
shall  be  so  licensed  as  aforesaid,  in  booths,  tents, 
or  other  places,  at  the  time  and  place,  and  within 
the  limits,  of  holding  any  lawful  and  accustomed 
fair,  or  at  any  public  races,  or  shall  authorize  the 
seizure  of  wine,  spirits,  beer,  ale,  cider,  or  perry  in 
any  such  booth,  tent,  or  other  place,  within  the  li- 
mits aforesaid,  in  which  such  person  so  licensed 
shall  so  carry  on  his  trade,  or  the  taking  or  appro* 
bending  of  any  person  therein  at  any  time  or  hour 
during  which  the  sale  of  spirits  is  not  prohibited  by 
law. 

VIIL  All  proceedings  under  this  Act  shall  be 
conducted,  and  all  penalties  imposed,  and  costs 
awarded 'Under  this  Act  shall  be  sued  for,  levied, 
and  recovered,  and  any  conviction  under  this  Act 
sliall  be  appealed  from,  as  by  the  "  Petty  Sessions 
(Ireland)  Act,  1851,"  is  directed,  provided,  and 
enacted,  except  where  otherwise  specialty  exempt- 
ed or  provided  for  in  the  said  Act  and  this  Act, 
anything  in  any  former  Act  or  Acts  to  the  con- 
trary notwithstanding. 

IX.  From  and  after  the  commencement  of  this 
Act,  every  person  who  shall  apply  for  a  certificate 
to  obtain  an  excise  licence,  under  or  by  the  autho- 
rity of  any  Act  or  Acts  for  the  sale  of  wine, 
spirits,  beer,  ale,  cider,  or  perry  by  retail  in  Ire- 
landi  to  be  drank  or  consumed  on  the  premises  or 
elsewhere,  shall,  twenty-one  days  at  least  before 
the  quarter  sessions  at  which  such  application  is 
intended  to  be  made,  give  notice  in  writing  to  the 
sub-inspector  of  the  district  in  which  he  resides,  or 
in  his  absence  to  the  head  constable,  or  if  in  the 
metropolitan  Dublin  police  district,  to  the  superin- 
tendent of  police  of  the  division  in  which  such  per- 
son resides,  stating  the  intention  of  such  person  to 
make  such  application,  and  setting  forth  his  place 
of  residence,  the  situation  and  place  of  the  house 
where  such  wines,  spirits,  beer,  ale,  cider,  or  perry 
are  to  be  sold,  and  the  names  and  places  of  abode 
of  the  persons  whom  such  person  requiring  such 
certificate  proposes  as  sureties. 

X.  The  sub-inspector  of  the  district,  or  in  his 
absence  the  head-constable,  or  if  in  the  metropoli- 
tan Dublin  police  district,  the  superintendent  of 
police  of  the  division,  shall  be  and  is  hereby  autho- 
rized to  object  to  such  certificate  before  the  justices 
at  the  quarter  sessions  or  recorder,  as  the  case  may 
be,  and  the  justices  or  recorder  shall  proceed  to 
consider,  examine  on  oath  into,  and  adjudicate  upon 
the  truth,  sufficiency,  and  validity  of  such  objection; 
and  it  shall  be  lawful  to  require  the  applicant  to 
answer  whether  he  belongs  to  any  unlawful  society 
or  not,  but  any  admission  by  such  applicant  is  not 
to  be  used  in  evidence  in  any  prosecution  against 
the  party  making  it ;  and  if  such  justices  or  recorder 
shall  be  satisfied  of  the  truth  and  sufficiency  of  such 
objection,  they  may  prohibit  such  certificate  to  be 
issued,  in  like  manner  as  they  are  authorized  to  do 
according  to  law. 


^I.  From  and  after  the  commencement  of  thi 
Act,  it  shall  not  be  lawful  for  any  officer  of  excise 
in  Irelai^d  to  grant  a  renewal  of  any  such  licence 
as  aforesaid  to  any  person  applying  for  such  renewal 
at  and  for  the  same  house  as  shall  have  been  licensed 
in  the  year  immediately  preceding,  and  whose  licence 
shall  not  have  been  withdrawn  or  annulled,  without 
such  person  producing  a  certificate,  signed  by  two 
or  more  justices  of  the  peace  presiding  at  the  petty 
sessions  of  the  district  in  which  such  person  resides, 
or  if  in  the  Dublin  metropolitan  police  district  by 
a  divisional  justice  of  the  district  in  which  such  per- 
son resides,  to  the  good  character  of  such  person, 
and  to  the  peaceable  and  orderly  manner  in  which 
such  house  had  been  conducted  in  the  past  year. 

XII.  *<  And  whereas  by  the  Act  of  the  session 
holden  in  the  eighth  and  ninth  years  of  her  Mfgesty, 
chapter  sixty -four,  intituled  An  Act  to  amend  cev" 
tain  regulations  respecting  the  retail  of  spirits  in 
Ireland,  power  is  given  to  any  justice  of  the  peace, 
or  any  chief  or  other  constable  or  overseer,  within 
the  limits  of  his  jurisdiction,  to  enter  into  any  house 
or  place  kept  open  for  the  sale  of  spirits  to  be  con- 
sumed elsewhere  than  in  such  house  or  place:  and 
whereas  doubts  have  arisen  as  to  whether  the  right 
of  entry  extends  to  every  part  of  such  house  or  plaiiC 
or  only  to  the  particular  part  entered  as  licensed 
for  such  sale  of  spirits  in  the  books  of  tlie  inland 
revenue  department  :*' 

From  and  after  the  commencement  of  this  Act^ 
the  words  "  chief  or  other  constable"  shall  be  C0fi- 
strupd  to  mean  and  include  any  county  inspector, 
sub-inspector,  head  or  other  constable  of  constabu- 
lary, or  any  superintendent,  inspector,  or  constable 
of  the  Dublin  metropolitan  police ;  and  the  words 
'<  house  or  place"  in  this  and  the  aforesaid  Act,  or 
any  other  Act  or  Acts  relating  to  the  sale  of  spirits, 
wine,  beer,  ale,  cider,  or  perry  in  Ireland^  shall 
be  construed  to  mean  and  to  extend  to  every  room, 
closet,  cellar,  yard,  stable,  outhouse,  shed,  or  any 
other  place  whatsoever  of,  belonging,  or  in  any 
manner  appertaining  t6  such  house  or  place ;  and 
whatever  particular  part  of  such  house  or  place 
shall  be  entered  itt  the  said  books  of  the  said  inland 
revenue  department  as  licensed  under  the  said  Act 
of  the  eighth  and  ninth  years  of  her  Majesty,  or  any 
other  Acts  relating  to  the  sale  of  spirits,  wine,  beer, 
ale,  cider,  or  perry,  as  aforesaid,  it  shall  be  lawful 
for  any  such  justice  of  the  peace,  chief  or  other 
constable,  or  overseer,  or  any  officer  of  excise,  with 
their  assistants  respectively,  to  enter  every  room, 
closet,  cellar,  yard,  stable,  outhouse,  shed,  or  any 
other  place  whatsoever  belonging  to  such  house  or 
place. 

XII r.  And  for  the  bettei  prevention  and  sup- 
pression of  offences  against  the  laws  relating  to  illi- 
cit distillation  in  Ireland,  from  and  after  the  passing 
of  this  Act,  whenever  and  from  time  to  time  as  often 
as  the  Lord  Lieutenant  or  other  chief  governor  or 
governors  in  Ireland  shM  Bee  fit  so  to  order  and 
direct,  it  shall  and  may  be  lawful  for  the  county 
inspector,  sub-inspector,  head  or  other  constable 
within  any  county,  county  of  a  city,  or  county  of  a 
town,  or  in  any  one  or  more  barony  or  baroni<«  or 
half  barony  or  half  baronies  in  such  county  at  large, 
or  any  part  or  parts  or  district  or  districts  of  any 
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80ch  county  or  county  of  n  city  or  county  of  a  towo 
nam^d  in  any  order  issued  in  that  behalf,  to  exer- 
cise all  the  powers  and  authorities  and  to  have  and 
possess  all  the  privileges  granted  to  officer^  of  ex- 
cise by  an  Act  passed  in  the  first  and  second  years 
of  the  retgn  of  his  late  Majesty  King  WiUiam  the 
Fourth,  intituled  An  Act  to  consolidate  and  amend 
M^  Lgwsjbr  suppressing  the  illicit  making  of  Malt 
an3j9istiltation  ©jTSjoiri/f  tVlrelanll,  invearching 
for  private  stills,  wort,  wash,  potale,  low  wines  or 
•fhglings,  or  sfrhit^,  and  corn  and  graitf  makfVfg  into 
malt,  and  in  arresting  and  detecting  persons  disco- 
vered in  the  place  where  the  private  making  of 
wort,  wash,  or  potale,  or  distillation  of  spirits  or 
making  of  malt,  is  carrying  on,  as  fully  and  effec- 
tually as  if  the  clauses  in  the  said  Act  had  been 
fepeated  and  re-enacted  in  the  body  of  this  Act, 
and  made  to  a|J)ply  to  Boch  county  inspector,  sub- 
Ihspector,  head  or  other  constable  as  aforesaid. ' 
•  Xiy.  Provided  always,  that  no  such  order  as 
albresaid  shall  be  issued  after  the  expiration  of  three 
years  from  the  passing  of  this  Act,  nor  shall  any 
such  order  continue  in  force  after  the  expiration  of 
the  said  term  of  three  years ;  and  it  shall  be  lawful 
for  the  Lord  Lieutenant  or  other  chief  governor  or 
governors  of  Ireland^  at  any  time  withm  the  said 
term  of  three  years,  to  revoke  any  such  order  as 
aforesaid  for  the  time  being  in  force;  and  from  and 
after  snch  revocation  such  county  inspector,  sub- 
inspector,  head  or  other  constable  as  aforesaid,  shall 
dBase  to  exerbise  and  possess  such  powers,  autho- 
rities and  privileges  as  aforesaid. 

KY.'  And  it  shall  aod  may  be  lawful  for  the  in* 
apector-general  of  the  constabulary  force  in  Irelandy 


with  the  approbation  of  the  Lord  Lieutenant  or 
other  chief  governor  or  governors  of  Ireland^  from 
time. to  time  to  frame  rules  and  regulations  for  the 
guidance  of  the  said  constabulary  force  in  the  pre* 
vention  or  suppression  of  illicit  distillation  in  such 
districts  as  aforesaid,  and  for  the  making  of  returns 
to  the  Lord  Lieutenant  or  other  governors  of  Ire» 
land  of  all  seizures  whatsoever  made,  and  of  the 
apprehension  pf  oflpend^rs  bj'  any  county  inspector, 
sub-inspector,  head  or  other  constable  of  the  said 
copstabulary  force,  ^^  J^^^^  ^^  ^^^  other  measures 
taken  for  or  towards  the  prevention  or  suppression 
of  illicit  distillation,  uuder  the  authority  of  such 
orders  as  aforesaid. 

XVI.  A  copy  of  all  rules,  regulations,  or  orders 
which  may  be  made  by  the  inspector-general  of 
constabulary  for  the  guidance  of  the  said  constabu- 
Itsty  force  to  .caary  into  effect  the  pMHriaiQiis  of  this  * 
Act  shalhbe  laid  before  Parliament  within  sil-we^ 
from  the  date  of  the  issue  thereof,  if  Parliament  be 
then  sitting,  or  if  not  then  sitting,  within  six  weeks 
from  the  day  of  the  next  etisuing  meeting  of  Pa^ 
liament. 

XVIf.  All  seizures  made  under  the  provisions  of 
this  Act  by  the  said  inspector  or  soperintendent  or 
Serjeant  of  police,  or  by  any  ooonty  inspectors,  sob* 
inspectors,  head  or  other  constables,  shall  be,  as 
soon  as  conveniently  may  be,  delivered  over  to  the 
officer  or  supervisor  of  excise  most  convenient  to 
the  place  where  such  seizure  shaH  have  been  made» 
to  be  dealt  with  as  is  directed  by  the  said  Act  of 
the  first  and  second  years  of  the  reign  of  his  late 
Majesty  King  WiUiam  the  Fourth  for  the  suppres- 
sion of  HHcit  distillation  in  Ireland. 
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Wb  have  oilen  observed  in  settlements  of  large 
properties  in  this  country  the  omission  of  a  most 
laqi^rtaBt  clause->-we  mean  a  power  enabling  ten- 
ants for  life  to  grant  renewals  of  leases  in  which 
were  qont^ned  covenants  for  renewal. 

It  18  dear  that  the  ordinary  leasing  power  given 
ta  tenants  for  life  does  not  extend  to  the  granting 
of  rei|ew|il8»  for  that  power  requires  the  last  rent 
io  be  rec^tyedy  forbids  the  taking  any  fine,  and  is 
MaUj  OQnfined  to  the  grant  of  a  term  for  21  or  31 
)Mi%  whereas  the  rent  to  be  reserved  in  the  re- 
newal of  leases  is  generally  some  actual  rent,  much 
Wow  the  letting  value  of  the  land,  and  only  granted 
00  the  payment  pf  a  fine  and  generally  for  the  term 
.if  tfffee  lives  $  all  which  are  inconsistent  with  the 
Muifleimig  power.  Now,  ip  the  absence  of  a 
yifal  power  for  this  purpose,  the  tenant  for  life 
m.My  renew  for  tlie  term  of  his  own  life,  and 
#•  Us  death  the  estate  of  the  tenant  is  gone  at  law. 
ft  k  ^me  that  the  inconvenience  of  thk  state  of 


things  is  much  lessened  by  the  provisions  of  that 
valuable  Act — the  Leasehold  Conversion  Act,  12 
&  13  Vic  cap.  100 ;  but  still  it  is  important  in  the 
many  cases  where  no  conversion  has  been  made  un- 
der that  Act.  When  we  say  that  we  have  observed 
the  omission  of  this  provision  in  settlements  gene^ 
rally,  we  do  not  mean  to  say- universally ;  for  we  have 
met  with  some  carefully  prepared  settlements  of 
such  property,  in  which  the  clause  is  inserted ;  and 
perhaps  it  was  the  finding  such  provison  that  more 
par|icularly  drew  our  attention  to  the  general  omis- 
sion of  such  a  provision  in  settlements  made  either 
on  marriage  or  by  will. 

In  this  country  there  has  not  been  the  same  sub- 
division of  the  Profession  which  occurs  in  England 
— we  have  here  no  distinct  class  of  conveyancers ;' 
and  although  the  general  powers  of  the  Bar  in  Ire- 
land are  considerable,  and  their  exertions  in  court 
are  brilliant,  containing  strong  reasoning  and  elo- 
quent appeals,  yet  the  thoughts  of  our  Bar  are 
diverted  from,  or  rather  not  directed  to^  the  consi- 
deration 6f  the  more  minute  drcumstanoes  of  th  a 
particular  branch,  to  which  constant  habit  and  re- 
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flection  direct  the  roind  of  the  conveyancer.  In 
truth,  settlements  in  this  country  are  usually  pre- 
pared by  attorneys,  and  copied  by  them  from  Eng- 
lish precedents,  and  as  leases  for  lives  renewable 
for  ever  do  not  exist  in  England  on  the  estates  of 
private  individuals,  no  provision  is  made  in  those 
precedents  for  the  renewal  of  them  ;  but  as  in  this 
country  such  tenure  is  of  general  occurrence,  provi- 
sion should  be  made  for  the  proper  renewal  of  such 
leases.  The  clause  to  which  we  allude  should  fol- 
low the  ordinary  leasing  power  inserted  in  settle- 
ments, and  might  be  as  follows : — "  Provided  also, 
that  in  case  the  said  towns,  land  and  hereditaments 
hereby  granted,  assigned  or  conveyed,  or  expressed 
or  intended  so'to  be,  or  any  part  of  the  same,  shall 
be  held  by  any  tenant  under  any  lease  or  leases  in 
which  there  shall  be  contained  any  covenant  for 
renewal  binding  on  the  inheritance  of  the  said  towns, 
land  and  hereditaments  on  the  renewal  of  any  such 
lease  or  leases ;  it  shall  and  may  be  lawful  to  and 
for  the  said  (tenant  for  life)  to  accept  and  receive 
such  fine  or  fines,  and  thereupon  to  grant  such  re- 
newal or  renewals  of  such  lease  or  leases,  at  such 
rent  or  rents,  and  for  such  time  or  times,  and  sub- 
ject to  such  conditions,  and  generally  in  such  man> 
ner  as  shall  or  may  be  required  or  stipulated  by 
such  covenant  or  covenants  respectively." 

G. 

— ♦ — 

To  the  Editor  rf  the  Irish  Jurist. 
Sib, 

The  following  article,  which  I  observed 
in  the  <*Sentiner  of  October  14,  last,  appears  to  me 
to  deserve  to  be  recorded  in  the  columns  of  «  The 
Irish  Jurist,"  as  the  branch  of  law  there  discussed 
is  not  very  generally  known. 

I  remain. 
Your  obedient  servant, 
Procubatoe. 

PEWS  IN  PARISH  CHURCHES.     * 

"  1.  Every  parishioner  has  a  right  to  a  seat  in  the 
parish  church  without  paying  for  it.  Waiter  v. 
Gunner^  (1  Haggard,  317.) 

<*2.  The  distribution  of  seats  rests  with  the 
churchwardens,  as  the  officers,  and  subject  to  the 
control  of  the  bishop  or  ordinary.  Fuller  v.  Laney 
(2  Addams,  425.) 

*•  3.  The  duty  of  the  churchwardens  is  to  look  to 
the  general  accommodation  of  the  parish,  consult- 
ing, as  far  as  may  be,  that  of  all  the  inhabitants, 
according  to  ther  station.  Fuller  v.  Laney  and 
Blake  V.  Usbome,  (3  Haggard,  733.) 

"4.  This  power  of  the  churchwardens  is  subject 
to  the  control  of  the  ordinary,  who  is  to  see  that 
the  churchwardens  exercise   their  authoriry   dis- 


creetly for  the  proper  accommodation  of  the  parish- 
ioners at  large.  Blake  v.  Ushome^  and  WyUie  v* 
MotU  n  Haggard,  33.; 

**  5.  [^Holding  land  is  not  enough.']  There  can 
be  no  property  in  pews.  The  ordinary,  or  church' 
wardens,  may  grant  a  pew  to  a  particular  person 
while  he  resides  in  the  parish ;  but  as  to  absolute 
personal  property  in  a  pew,  the  law  knows  no  such 
thing;  it  can  only  exist  under  a  special  Act  of  Par* 
liament.  Waller  v.  Gunnery  (1  Hagg.  Consistorj» 
319) ;  Hawkins  v.  Compeigney  (3  Phillimore,  16.) 

"  6.  When  thislimited  personal  title  ceases,  either 
by  death  or  removal  from  the  parish,  the  pew  reverts 
to  the  parish  ;  and  the  churchwardens  have  a  right 
to  place  in  it  wliomsoever  they  may  think  best  en- 
titled to  it.  Wyllie  v.  Matty  (1  Hagg.  33) ;  Wooli- 
combe  and  OtildHdge,  (3  Adams,  77.) 

<<  7.  The  incumbent  of  a  parish  has  no  authority 
in  the  seating  and  arranging  the  parishioners,  beyond 
that  of  an  individual  member  of  the  vestry,  and  the 
influence  which  his  station  and  position  in  the  parish 
legitimately  confer  upon  him.  He  may,  however* 
very  properly  object  to  a  plan  which  is  inconvenient, 
and  aflects  the  accommodation  of  his  parishioners. 
Fuller  V.  Lane,  (2  Addams,  425) ;  Tattersall  v. 
Knighty  (I  Phillimore,  252.) 

<*  8.  A  mere  possessory  right  is  not  good  against 
the  churchwardens.  They  may  displace,  and  make 
new  arrangements ;  but  they  ought  not,  without  good 
causey  to  displace  persons  in  possession.  If  they  do 
so,  the  ordinary  should  replace  them ;  poesesaioii, 
therefore,  should  have  due  weight. — Pettmau  v. 
Bridgevy  (1  Phillimore,  324.) 

"  9.  All  private  rights  to  pews  must  be  held  un- 
der a  faculty,  or  by  prescription ;  these  constitute 
the  only  bar  to  the  absolute  control  of  the  bishop 
and  churchwardens  over  pews. — Walter  ▼.  Gunner: 

«*  10.  [Thirty  years' possessiony  without  any  m- 
dence  of  the  beginning  of  the  possessiony  may  now  he 
sufficient  See  Mannering  v.-  Hales,  (5  Band.  Aid. 
361.)]  Prescription  is  a  presumption  of  law  that 
a  faculty  has,  at  some  distant  period,  been  granted, 
arising  from  immemorial  possession  of  a  pew,  and 
repairing  it,  by  the  possessor. — Pettman  v.  Bridger, 
(1  Phill.  327.) 

"II.  A  faculty  is  an  instrument  appropriating  a 
pew  to  a  man  and  his  family  so  long  as  they  remain 
parishioners,  or  appropriating  a  pew  to  a  particidar 
house  in  the  parish, — TatteriaU  v.  Knight ;  WaUer 
V.  Gunner  ;  Fuller  v.  Lane, 

<<  12.  If  the  faculty  be  to  the  individuals,  it  can 
only  be  so  long  as  they  may  continue  parishioners; 
if  it  be  to  a  house,  the  right  passes,  with  the  housed 
to  its  occupiersy  and  cannot,  in  any  mannei^  be  se- 
parated from  it. —  Walter  v.  Gunner. 

"  13.  In  no  manner  (save  by  Act  of  Parliament) 
can  a  pew  be  granted  to  a  man  and  his  heirs  or  ex« 
ecutors,  so  as  to  be  capable  of  transfer  «s.property« 
—  Walter  v.  Guntiery  and  most  of  the  cases  before 
quoted. 

"  14.  [This  conclusion  I  draw  fiom  the  general 
law  upon  the  subject.  See  Tattersall  v.  Knighty  (1 
Phill.  237.)]  In  analogy  to  a  faculty,  churchwar- 
dens may,  1  conceive,  annex  pews  to  houses  in  the 
parish,  but  this  will  be  subject  to  a  right  of  sub- 
sequent churchwardens  to  alter  the  arrangement, 
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shoold  circomstances  require  it — sach  as  if  the 
boose  becomes  dilapidated,  be  occupied  by  a  dif- 
fereut  class  of  tenaots,  and  so  forth,  or  new  houses 
be  built,  and  the  inhabitants  require  pews. 

**  15.  The  best  mode  for  churchwardens  to  allot 
pews  is,  *  so  long  tts  the  allottees  continue  inhabitants 
cf  the  parish^  or  so  long  as  they  continue  inhabitants 
and  occupiers  of  a  Mouse  named.*  By  this  means 
the  disposition  of  the  pews  returns,  from  time  to 
time^  to  the  parish."    Ubi  supra. 

— ♦ — 

STATUTES   PASSED    IN    THE   SESSION 

17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  &,) 

Cap.  XC. 

An  Act  to  repeal  the  Laws  relating  to  Usury  and 


to  the  Enrolment  of  Annuities. 

[lOtb  August,  1854.] 

**  Whsbeas  it  is  expedient  to  repeal  the  laws  at 
present  in  force  relating  to  usury  :"  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  The  several  Acts  and  parts  of  Acts  made  in 
the  Parliaments  of  England  and  Scotland,  Great 
Britain  and  Ireland,  mentioned  in  the  schedule 
hereto,  and  all  existing  laws  against  usury,  shall  be 
repealed. 

II.  Provided  always,  that  nothing  herein  con- 
tained shall  prejudice  or  affect  the  rights  or  reme- 
dies of  any  person,  or  diminish  or  alter  the  liabili- 
ties of  any  person,  in  respect  of  any  Act  done  pre- 
viously to  the  passing  of  this  Act.      ' 

IIL  Where  interest  is  now  payable  upon  any 
contract,  express  or  implied,  for  payment  of  the 
legal  or  current  rate  of  interest,  or  where  upon 
any  debt  or  sum  of  money  interest  is  now  payable 
by  any  rule  of  law,  the  same  rate  of  interest  shall 
be  recoverable  as  if  this  Act  had  not  been  passed. 

IV.  Provided  always,  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  re- 
peal or  affect  any  statute  relating  to  pawnbrokers, 
but. that  all  laws  touching  and  concerning  pawn- 
brokers shall  remain  in  full  force  and  effect,  to  all 
intents  and  purposes  whatsoever,  as  if  this  Act  had 
not  been  passed. 

SCHEDULE  referred  to  by  the  foregoing  Act. 

Acts  and  Parts  of  Acts  of  the  Parliaments  of 
England,  Great  Britain,  and  the  United  King- 
dom of  Great  Britain  and  Ireland. 

37  Hen.  8,  c.  9* — The  whole  of  an  Act  passed  in 
the  thirty -s€fventh  year  of  the  reign  of  King 
Henry  the  Eighth,  intituled  <<  A  Bill  against 
Usury.** 

Id  Eliz.  c.  8. — The  whole  of  an  Act  passed  in  the 
thirteenth  year  of  the  reign  of  Queen  Eliza- 
beth, intituled  <'An  Act  against  Usury." 

21  Jac.  1,  c  17,  made  perpetual  by  3  Car,  1,  c.  4, 
8. 5. — So  much  of  an  Act  passed  in  the  third 


as  enacts  that  an  Act  passed  in  the  twenty- 
first  year  of  King  James  the  First,  intituled 
"An  Act  against  Usury,"  be  made  perpe- 
tual. 
12  Car.  2,  c.  13 — The  whole  of  an  Act  passed 
in  the  twelfth  year  of  the  reign  of  King 
Charles  the  second,  intituled,  "  An  Act  for 
restraining  the  taking  of  excessive  usury. 

Confirmed   by  13  Car.  2,  stat.  1,  c.  14 So  much 

of  an  Act  passed  in  the  thirteenth  year  of 
the  reign  of  King  Charles  the  second,  inti- 
tuled "  An  Act  for  confirming  an  Act  inti- 
tuled <  An  Act  for  encouraging  and  increas- 
ing of  shipping  and  navigation,'  and  several 
other  Acts,  both  public  and  private,  men- 
tioned therein,"  as  confirms  the  herein-before 
mentioned  Act  of  the  twelfth  year  of  the 
same  reign. 
12  Anne,  Stat.  2,  c.  16 — The  whole  of  an  Act 
passed  in  the  twelfth  year  of  the  reign  of 
Queen  Anne,  intituled  **  An  Act  to  reduce 
the  Rate  of  Interest,  without  any  prejudice 
to  Parliamentary  Securities." 
53  Geo.  3,  c.  141. — The  whole  of  an  Act  passed  in 
the  fifty-third  year  of  the  reign  of  King 
George  the  Third  intituled  <<  An  Act  to  re- 
peal an  Act  of  the  Seventeenth  Year  of  the 
Reign  of  his  present  Migesty,  intituled  *  An 
Act  for  registering  the  Grants  of  Life  An- 
nuities, and  for  the  better  Protection  of  In- 
fants against  such  Grants,  and  to  substitute 
other  provisions  in  lieu  thereof,* "  except  so 
much  thereof  as  repeals  the  said  Act  of  the 
seventeenth  year  of  King  George  the  Third. 
3  Geo  4,  c.  92. — The  whole  of  an  Act  passed  in 
the  third  year  of  the  reign  of  King  Geoi^e 
the  Foiu-th,  intituled  "An  Act  to  explain 
an  Act  of  the  fifty-  third  year  of  the  reign  of 
his  late  Majesty,  respecting  the  enrolment 
of  memorials  of  grants  of  annuities." 
7  Geo.  4,  c.  75. — The  whole  of  an  Act  passed  in 
the  seventh  year  of  King  George  the  Fourth, 
intituled  "  An  Act  to  explain  an  Act  of  the 
fifty-third  year  of  the  reign  of  his  late  Ma- 
jesty, respecting  the  enrolment  of  memorials 
of  grants  of  annuities. 
5  &  6  W.  4,  c.  41. — So  much  of  an  Act  passed  in 
the  session  of  Parliament  holden  in  the  fifth 
and  sixth  yoars  of  the  reign  of  King  William 
the  Fourth,  intituled  **An  Act  to  amend 
the  law  relating  to  securities  given  for  con- 
siderations arising  out  of  gaming,  usurious, 
and  other  illegal  transactions,"  as  relates  to 
securities  given  for  considerations  arising 
out  of  usurious  transactions. 
13  &  14  Vic  c56. — The  whole  of  an  Act  passed  in 
the  session  of  Parliament  holden  in  the  thir- 
teenth and  fourteent  h  years  of  the  reign  of  her 
present  Majesty,  intituled  **  An  Act  to  con- 
tinue the  Act  for  exempting  certain  bills  of 
exchange  and  promissory  notes  from  the 
operation  of  the  usury  laws." 

ACTS  OF  THE  PARLIAMENT  OF  SCOTLAND. 

An  Act  of  the  eleventh  Parliament  of  King  James 


year  of  the  reign  of  King  Charles  the  First    ^^^  Sixth,  chap.  52,  "  It  is  not  leasum  to  take  ane 
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greater  annual  rent  for  the  100  poandes  nor  ten 
poundes,  or  five  bolls  viotual." 

An  Aet  of  the  fourteenth  Parliament  of  King 
James  the  Sixth,  chap.  222,  "  For  punishment  of 
committers  of  usury." 

An  Act  of  the  fifteenth  Parliament  of  King 
James  the  Sixth,  chap,  251,  <*  It  is  not  leasum  to 
take  mair  annuall  rent  or  profet  nor  ^ten  for  the 
hundreth." 

An  Act  of  the  sixteenth  Parliament  of  Kling 
James  the  Sixth,  chap.  7,  <<  Explanation  of  the 
Acts  of  Parliament  anent  ocker  and  usury.'' 

An  Act  of  the  twenty-third  Parliament  of  King 
James  the  Sixth,  chap.  28,  **Anent  taking  of  annual 
rent  beforehand  to  t>e  usurie.** 

ACTS  OF  THE  PARLIAMENT  OF  IRELAND. 

An  Act  of  the  tenth  year  of  King  Charles  the 
First,  session  two,  chap,  twenty-two,  intituled  *<  An 
Act  against  Usury." 

An  Act  of  the  second  year  of  Queen  Anne,  chap, 
sixteen,  intituled  '*  An  Act  for  reducing  of  interest 
of  money  to  eight  per  cent,  for  the  future.** 

An  Act  of  the  eighth  year  of  King  George  the 
First,  chapter  thirteen,  intituled  "An  Act  for  re- 
ducing the  interest  of  money  to  seven  per  cent." 

An  Act  of  the  fifth  year  of  king  George  the  Se- 
cond, chap,  seven,  intituled  "  An  Act  for  reducing 
the  interest  of  money  to  six  per  cent." 


Cap.  XCn. 

An  Act  to  continue  an  Act  of  the  Eleventh  Year 
of  her  present  Majesty,  for  the  better  Prevention 
of  Crime  and  Outrage  in  certain  Parts  of  Ire- 
land.  liOih  August,  1854.] 


^  Whereas  an  Act  was  passed  in  the  seasion  of 
Parliament  held  in  the  eleventh  and  twelfth  years 
of  the  reign  of  |,her  present  Majesty,  intituled  An 
Act  for  this  better  Prevention  of  Ctime  and  Out^ 
rage  in  certain  Parte  of  Ireland  tmlt/  0ie  Fint 
Day  of  December,  One  thousand  eight  hundred 
and  forty-nine,  and  to  tU  End  of  the  then  nemi ' 
Session  of  Parliament:  And  whereas  by  an  Act 
passed  in  the  session  of  Parliament  held  in  the  fif* 
teenth  and  sixteenth  years  of  the  reign  of  her  pn^ 
sent  Majesty,  intituled.-4a  Act  to  continue  an  Act 
of  the  Eleventh  year  of  her  present  Majesty,  for  the 
better  Prevention  of  Crime  and  Outrage  in  certain 
Parts  of  Ireland/the  said  first-mentioned  Act  was 
continued  until  the  thirty-first  day  of  August,  one  • 
thousand  eight  hundred  ahd  fifty -three:  And  where- 
as by  an  Act  passed  .in  the  session  of  Parliament 
held  in  the  sixteenth  and  seventeenth  years  of  the 
reign  of  her  present  Majesty,  intituled  An  Ad  to 
continue  an  Act  of  the  Eleventh  Year  of  Her  pre* 
sent  Majesty,  for  the  better  Prevention  of  dime 
and  Outrage  in  certain  Parts  of  Ireland,  the  said' 
first-mentioned  Act  was  further  contloaed  until  the 
thirty-first  day  of  August,  one  thousand  eight  huU- 
dred  and  fifty-four:  And  whereas  it  is  expedient 
that  the  said  first-recited  Act  should  be  further 
continued  for  a  limited  period;"  be  It  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiri* 
tual  and  temporal,  and  Commons,  in  this  preseot 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  That  the  said  first-recited  Act  shall  be  and 
continue  in  full  force  and  efibct  until  liie  thirty* 
first  day  of  August,  one  thousand  eight  hundred 
and  fifly-five. 
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DUBLIN,  DECEMBER  2,  1854« 


Ii^tkteNumber^-^O?,  Nov.  II— we  referred  to 
Km  remarks  of  our  learned  oontemporary,  The 
hnun  (English),  oq  the  moltiplioation  of  law  re- 
portii  and  the. (almost)  impossibility  for  any  man  in 
■odirately.  good  business  to  read  the  numerous 
casw  that  issue  from  the  press.  Our  difficulty  in 
tlof  eonnUy  is  still  greater;  for  in  England  there 
■  a  dmsion.  of  labour^  so  (hat  Equity  men  need  not 
wtd  the  law  reports,  ikir  thevCommon  Law  men 
tke  esses  decided  ifi<3cnicts  of  Equity.  .  There  also 
i^^'^thelMewe)  the  habit  is  to  have  a  consultation 
^.f*^  case  of  importance,  and  in  thes^  consulta^ 
thw  the  junior  counsel  brings  to  the  attention  of  the 
wer  an  the  cases  bearing  on  the  subject,  but  here 
Mr  habits  are  different.  The  Bar  hereX  with  few  ex- 
^fj^wm)  practise  in  all  the  courts,  and  there  is  no  con- 
^■htilpo  (we  mean  as  a  matter  of  course.)  Now,  we 
oUliged,  in  addition  to  aU  the  reports  of  o^  the 
10  tUi  the  English  courts,  to  read  all  the  re- 
ports of  all  our  JriMr  cases.    And  here  we  would 


observe  that  some  very  important  cases  have  been 
decided  in  these  courts,  to  which  we  shall  hereafter 
more  particularly  refer.  The  new  Act,  (17  &  18 
Vic  c  li25,)  giving  considerable  Equity  jurisdiction 
to  the  Common  Law  Courts  at  Westminster,  will, 
we  presume,  cause  a  considerable  revolution  in  the 
habits  of  the  practitioners  in  those  courts,  and  in- 
crease their  difficulty  by  extending  the  study  of  re* 
porta  to  the  Equity  and  Common  Law  Reports,  in 
the  same  manner  that  barristers  in  this  country  are 
obliged  to  read  both.  The  most  practical  (and, 
perhaps,  best)  way  of  mitigating  the  evil  of  too  nu- 
merous reports,  as  occur  to  us,  would  be  to  have 
reports  of  leading  cases  published  more  frequently, 
we  mean  leading  cases  on  particular  points,  as  dis- 
tlngpiished  from  mere  judgments,  which  should  show 
the  reasons  on  which  the  cases  were  decided,  and, 
perhaps,  give  extracts  from  any  lucid  judgment 
pronounced  thereon,  and  should  collate  the  law  on 
the  particular  subject  up  to  the  date  of  the  going 
to  press.  The  effect  of  collecting  and  compaiing 
cases  decided  upon  the  same  subject  would  be  to 
lead  the  mind  of  an  intelligent  editor  to  perceive  and 
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point  out  the  principle  involved  in  the  elasa  of  cases 
OQ  which  he  comments,  and  this  collection  of  cases 
woald  afford  great  assistance  to  the  men  in  practice. 
We  have  already  observed  that  there  are  in  this 
country  many  cases  of  gpreat  importance,  and  these 
ought  to  appear  iu  any  collection  of  leading  cases. 
For  the  present  we  shall  only  allude  to  two,  both 
decided  in  the  Court  of  Exchequer — the  one,  Got^ 
manv.Mahon^  decided  in  the  year  1826,  the  other. 
Assignee  of  Green  v.  Earl  of  Listowelly  decided  in 
the  year  1 840.  The  case  of  Gorman  v.  Mahon  was 
a  decision  on  the  law  of  estoppel,  and  we  believe 
that  there  is  no  other  case  upon  the  precise  point 
there  ruled.  The  case,  it  will  be  observed,  was 
decided  before  the  recent  case  had  occurred,  in 
which  the  doctrine  has  been  so  fully  investigated 
and  discussed.  That  was  an  action  of  covenant 
brought  by  James  Gorman  against  PatriclL  Hanlon, 
an<^the  declaration  stated  that  one  Terence  Gor- 
man and  James,  the  plaintiff,  by  indenture  of  lease 
and  release,  demised  to  the  defendant  certain  lands, 
to  hold  to  the  defendant  for  the  term  of  his  (the 
defendant's)  life.  The  defendant  did,  by  the  same 
indenture  of  release,  covenant  with  the  said  Terence 
and  plaintiff  at  a  certain  yearly  rent,  to  pay  them 
the  rent  during  the  term ;  Terence  Gorman  died, 
and  after  his  death  the  rent  became  in  arrear,  and 
the  successor  then  declared  for  nine  years  arrears  of 
rent  To  this  declaration  the  defendant  pleaded 
secondly,  that  before  the  making  of  the  said  inden- 
ture, one  Robert  Duggan  was  seized  in  fee  of  the 
lands,  &C.,  and  that  he,  by  indenture,  &c.  demised 
to  one  Mary  Gorman,  and  her  heirs,  the  said  lands, 
for  three  lives  still  subsisting ;  that  Mary  Gorman 
died  so  seized,  leaving  the  said  Terence  Gorman, 
her  eldest  bob  and  heir-at-law,  her  surviving,  who 
thereupon  became  seized,  as  heir  of  the  said  Mary, 
for  the  term  of  lives  so  granted,  but  that  the  said 
Terence,  being  so  seized,  did,  by  the  said  indenture 
in  the  declaration  mentioned,  demise  unto  the  said 
plaintiff  and  confirmed  to  the  defendant  the  said 
lands,  to  hold,  &c.  without  this,  that  the  said  Terence 
and  plaintiff  demised  to  the  defendant  modo  ei  forma* 
There  was  another  plea  which,  after  the  like  in- 
ducement, stated  that  after  the  demise  to  the  defen- 
dant the  said  Terence  Connor  released  to  the  de- 
fendant all  his  estate  by  a  certain  deed,  of  which  de- 
fendant made  profert.  To  these  pleas  the  plaintiff 
demurred,  on  the  ground  that  defendant  was  es- 
TOFFED  from  pleading  that  the  plaintiff  had  nothing 
in  the  land,  and  that  the  covenant  being  express 
must  bind  the  defendant  in  being  a  party  thereto. 


and  that  the  demise  was  only  inducement.  On  the 
other  side  it  was  argued  for  the  defendant  that  the 
plea  showed  that  an  interest  passed  under  the  deed* 
and  that  in  such  case  there  was  no  estoppel ;  also 
that  the  rent  was  incident  to  the  reversion,  and  fol- 
lowed the  estate,  and  that  the  covenant  would  be 
construed  according  to  the  title  of  the  parties.  The 
court  overruled  the  demurrer,  holding  that  there 
was  no  estoppel,  and  that  the  covenant  was  to  be 
contended  to  secure  the  rent  to  the  party  entitled  to 
it  This  case  is  shortly  stated  io  2  Huds.  &  B.  17, 
«.,  and  referred  to  by  Bushe,  C.  J.,  pp.  110,  111, 
in  that  book. 

The  case  of  Assignee  Green  v.  Earl  of  idit^ 
welly  is  reported  in  (2  I.  C.  L.  Rep.  384.)  It  was 
an  action  of  covenant  for  rent,  brought  against  the 
defendant  as  assignee  of  the  lessee.  The  declara- 
tion stated  that  T.  F.  Greene,  by  indenture,  demised 
to  the  Hon.  Richard  Hare  the  lands,  ftc,  for  100 
years,  provided  the  lessor  should  so  long  live ;  and 
that  the  lessee  by  the  said  indenture  covenanted  for 
himself,  his  executors,  administrators,  and  assigns, 
for  payment  of  the  rent  on  the  days,  &c.  It  then 
averred  that  all  the  estate  of  the  lessee  by  assign- 
ment came  to  and  vested  in  the  defendant,  who 
thereupon  entered  and  was  possessed  of  the  pre- 
mises for  the  residue  of  the  said  term :  and  it  also 
averred  the  life  of  the  lessor.  The  defendant 
pleaded,  amongst  other  pleas,  that  all  the  estate,- 
&c  of  the  lessee  did  not  come  to  and  vest  In  the 
defendant  modo  et  forma.  The'  case  was  tried  at 
Cork.  On  the  trial  letters  of  administration  to  the 
late  Hon.  Richard  Hare,  granted  to  the  defendant 
were  produced  and  proved  by  the  plaintiff  in  sup- 
port of  the  issue  that  the  defendant  was  the  assig- 
nee of  the  Hon.  Richard  Hare,  the  lessor.  The 
judge  directed  the  jury  to  the  effect  that  If  the  de- 
fendant was  assignee,  otherwise  than  as  administra- 
tor, to  find  for  the  plaintiff;  but,  if  he  were  assig- 
nee only  in  the  character  of  administrator,  to  find 
for  the  defendant.  Mr.  Jonathan  Henn  for  the 
plaintiff  excepted  to  the  latter  part  of  the  direction 
of  the  judge.  The  jury,  under  this  direction,  found 
a  verdict  for  the  defendant  The  bill  of  exceptions 
was  argued  in  the  Court  of  Exchequer,  when  the 
majority  of  the  court  allowed  the  exceptions,  and 
held  that  the  defendant  was  liable  as  assignee,  by 
reason  of  taking  out  letters  of  administration.  The 
court  thought  that  it  did  not  appear  on  the  bill  of 
exceptions  that  the  defendant  had  entered^  and 
therefore  the  naked  point,  that  the  defendant,  by 
taking  out  administration,   became  assignee,  was 


Digitized  by 


Google 


THE  IRISH  JURIST. 


15 


then  decided.  The  reasoning  of  that  distinguished 
judge,  Baron  Pennefather,  appears  to  us  to  be  satis- 
factory and  conclusive  on  the  question. 

The  ftanoe  point  arose  in  the  case  of  WoUcutton  v^ 
HakewiUy  in  the  Court  of  Common  Pleas  at  West- 
minster, and  is  reported  3  Man.  &  Gr-  227.  That 
also  was  an  action  of  covenant  for  rent  against  the 
assignee  of  the  lessee.  The  case  of  Assignee  Green 
T.  ListoweU  was  not  cited  in  the  argument,  and 
there  was  no  express  authority  on  the  point.  The 
obserTatioos  of  Chief  Justice  Tindall  during  the 
argoment  tended  to  impress  our  mind  with  the 
feeling  that  his  opinion  was  against  the  judgment 
which  he  afterwards  pronounced.  It  does  not  ap* 
pear  from  the  report  whether  any  or  what  day  in- 
tervened between  the  argumeift  of  the  case  and  the 
proDouncing  the  judgment  of  the  court.  It  would 
aeem  that  that  eminent  judge  had  in  the  interim 
seen  the  report  of  our  Irish  case,  but  certain  it  is 
tliat  io  his  judgment  Chief  Justice  Tindall  adopted 
the  train  of  reasoning  used  by  Baron  Pennefather, 
and  cited  our  Irish  ease  with  approbation,  as  de- 
ciding that  an  executor  or  administrator  of  a  lessee 
is,  at  such,  chargeable  as  assignee  of  the  lessee, 
and  the  case  of  WolUuton  v.  Hakewill  was  decided 
accordingly. 

We  cite  these  cases  to  illustrate  the  proposition 
with  which  we  started,  as  to  the  need  which  exists 
for  a  more  systematic  method  of  publishing  legal 
reports,  which  would  render  them  valuable  legal 
auxiliaries^  instead  of  being,  what  is  now  too  fre- 
quently the  case,  ready  materials  for  the  construe* 
tion  of  traps  for  the  Bench  by  clever  advocates. 

G. 
— ♦ — 

Ir«buid'B  Reeovery.  An  Essay,  &c.,  by  John  Locke, 
A.  B.,  Fdlow  of  the  Statistical  Society  of  London,  &c 
Third  Thoiuand.  London :  J.  W.  Parker  &  Son,  1854, 
pp,  68. 

This  treatise  consists,  as  its  name  denotes,  of  a 
summary  of  the  various  symptoms  of  improvement 
which  have  been  exhibited  in  the  condition  of  Ire- 
land, since  the  transfer  of  landed  property  through 
the  agency  of  the  Incumbered  Estates  Court ;  and 
the  general  deductions  of  the  author  are  illustrated 
and  enforced  by  a  copious  appendix  of  statistics. 
The  present  pamphlet  is  a  third  and  enlarged  edi« 
tion  brought  down  to  the  present  year,  of  a  brochure 
which  first  appeared  in  1852,  and  which  re-appeared 
in  the  following  jear.     This  annual  revision,  by  the 


author,  of  his  original  essay,  is  calculated  to  secure 
considerable  accuracy  in  the  details  presented  to 
the  public.  There  can  be  little  doubt  that  the 
publication  of  this  treatise  has  already  done  good 
service  to  the  cause  of  Ireland,  in  calling  the  at- 
tention of  the  monied  classes  in  England  and  Scot- 
land to  the  vast  latent  resources  which  our  island 
contains  within  herself ;  and  to  develop  which,  time, 
capital,  and  enterprise,  alone  are  required.  The 
author  deserves  vast  credit,  not  only  for  the  industry 
and  intelligence  which  he  has  exhibited  in  the  col- 
lection of  the  numerous  interesting  details  with 
which  the  work  abounds,  but  also  for  the  praise- 
worthy  lesson  he  inculcates  of  seeking  to  raise  our 
social  and  material  condition  by  self-reliance  and 
individual  exertion,  in  place  of  a  dependance  upon 
Parliamentary  aid.  Our  author  has,  perhaps,  in 
some  instances,  fallen  into  the  error  of  being  over 
sanguine  and  of  regarding  matters  occasionally  in 
too  favourable  a  light :  as,  for  example,  at  page  2 
when  he  speaks  of  the  workhouses  having  been 
emptied  by  emigration,  a  state  of  things  which  we 
can  only  say,  we  wish  was  as  he  describes;  but 
these  faults  are  almost  inevitable,  for  when  a 
man  writes  in  a  hopeful  mood,  the  objects  of  which 
he  treats  are  all  in  some  measure  tinged  with  the 
complexion  of  his  own  feelings.  We  think  it  right 
to  present  our  readers  with  a  few  extracts,  whereby 
they  can  better  judge  of  the  scope  and  character  of 
the  work.  The  author  opens  with  the  following 
remarks : — 

**  As  with  nature  so  with  man,  whether  in  his  in- 
dividual or  collective  aspect,  progress  is  essential  to 
prosperity.  Arrest  of  onward  movement  implies 
origination  of  decay,  the  very  elements  of  which, 
are  eliminated  from  the  richness  of  those  resources 
that  Divine  Providence  has  so  amply  supplied  for 
the  appropriation  of  our  national  industries  in  this 
highly  favoured  clime  and  country. 

<*  But  there  is  now  no  symptom  of  decline,  nor 
occasion  for  despondency.  The  famine  period  ap* 
pears  to  l^ave  filled  up  the  measure  of  Ireland's 
misfortunes  and  punishment  together;  and  the 
opening  year^of  the  half  century  witnessed,  with 
the  extinction  of  political  animosities,  the  rise  of 
an  industrial  activity,  destined,  if  pursued  with  un- 
swerving aim,  to  lay  a  firm  foundation  for  future 
prosperity,  and  render  Irishmen  worthy  to  possess, 
and  able  to  sustain  that  rational  freedom,  which  it 
was  as  little  in  the  power  of  civil  strife  to  achieve 
as  of  sdfish  passion  to  enjoy.** 

Speaking  of  the  working  of  the  Incumbered  Es- 
tates Commission,  Mr.  Locke  writes  :— 

<<  In  1849,  the  landlords  of  Ireland  were  gene- 
rally incapacitated  by  insolvency  and  absenteeism, 
their  duties  delegated  to  attorneys,  agents,  or  fac- 
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tors,  and  dianeery  receivers,  who  had  no  moral  and 
little  material  interest  in  tiie  welfare  of  estates  or 
their  coltivators.  There  was  no  middling  class  to 
unite  proprietor]  and  peasant,  no  certainty  of  en- 
joying the  fruits  of  bis  toil  to  encourage  the  indus- 
try of  the  tenant,  insecurity  of  title  detiressing  the 
ipclinatibn  to .  invest,  even  in  cases  where  the  faci- 
lity existed  for  sale  of  estates  in  parcels.  The.  in- 
evitable effects  of  all  these — deficiency  of  skilled 
labour  and  industrial  education,  a  certain  listless- 
nesf  of.  action  and  infirmity  of  purpose  prevalent 
amongst  all  classes  of  the  population ;  many  look- 
ing  to  patronage  and  petty  official  appointments  for 
support — many  wasting  life  and  time  in  vain  cen- 
sure of  government  and  laws,  instead  of  aiding 
themselves,  idly  expectant  of  the  future,  while  the 
fleeting  present  swept  neglected  by. 

"  The  Incumbered  Estates  Commissioners  have 
sold,  in  five  years,  nearly  two  millions  acres,  or 
about  an  eleventh  of  the  land  area  of  the  Island, 
for  a  total  sum  of  thirteen  millions  and  a  half,  ten 
millions  and  a  half  of  which  have  been  actually  dis- 
tributed ;  and  now  this  enormous  amount,  hitherto 
locked  up  in  barren  mortgages  and  chancery  liti- 
gation, is  quickening  through  a  thousand  channels 
every  branch  of  Irish  industry.  The  unquestion- 
able usefulness  and  success  of  this  tribunal  in  Ire- 
land suggests  the  policy  of  establishing  a  similar 
jurisdiction  for  Sale  of  land  in  Great  Britain  and 
our  colonies,  aod  completing  its  functions  by  a  aim- 
pie  system  of  i:egi8tration  of  each  transfer.  At 
borne,  this  registry  would  be  very  materially  faci- 
litated by  the  government  survey,  which  marks,  on 
a  scale  of  six  inches  to  a  mile,  all  boundaries  and 
divisions  of  laQd.** 

The  author  makes  the  following  sensible  remarks 
respecting  the  propriety  of  following  out  in  England 
and  Scotland,  the  experiment  hitherto  so  soocessful 
in  IreliftQd :—       • 

"  In  Great  Britain  titles  ate  every  year  becom- 
ing more  complex  and  involved,  by  reason  of  mul- 
tiplied ^ttlements,  limitations,  and  incumbrances, 
until  their  investigation  has  become  so  costly,  te- 
dious, and  uncertain,  as  often  to  prevent  the  sale 
and  transfer  of  landed  property,  however  hopelessly 
incumbered,  and  thus  perpetuate  an  incapacitated 
ownership  to  the  general  detriment  of  society. 
Hence  the  obvious  necessity  for  England,  and  es- 
pecially Scotland,  of  a  tribunal  for  sale  and  trans- 
fer of  land,  by  which  estates  can  be  cheaply  and 
speedily  brought  into  the  market,  in  t»rder  to  clear 


off*  all  outstanding  charges,  and  bestow  de  n^ivo  aa 
indefeasible  title  on  the  whole  property,  or  each 
lot  thereof,  by  whomsoever  purchased. 
*  **  Let  those  who  object  that  such  a  measure  would 
derange  the  social  balance,  by  subdividing  the  pos- 
sessions of  the  landed  gentry  among  capitalists,  far- 
mers, and  traders,  recollect,  on  the  other  hand,  that 
a  safe  and  just  opportunity  is  thus  afibrded  for  that 
ardent  desire  to  acquire  land,  which  charact^riaea 
the  manufacturing  and  trading  classes  of  Great  Bri- 
tain ;  and,  in  proportion  as  their  capital  and  indus- . 
try  are  directed  to  culture  of  the  soil,  so  will  the 
prosperity  and  comforts  of  tlie  population  be  mul- 
tiplied ;  although  it  may  happen,  that  sundry  aa- 
cestorial  estates  will  be  shorn  of  their  territorial 
dimensions." 

We  shall  conclude  this  hurried  notioe  of  Mr^ 
Locke's  Essay,  which  we  trust  will  reach  many  more 
editions,  with  th^  folfowing  passage  regarding  the ' 
opportunities  which  the  Irish  Land  Market  ijSen 
for  investment  :— 

<<  The  land  market  of  Ireland  still  ofiers  very 
favourable  opportunities  of  investment.  The  ad- 
vantageous circumstances  of  cheap  labour*  freedom , 
from  the  burthen  of  certain  assessed  taxes,  and  the 
higher  negotiable  value  given  by  Parliamentary  ti- 
tle, together  with  a  simple  mode  of  transfer,  un- 
clogged  by  the  expanses,  delays,  and  nne^taintiea 
of  disabling  laws,  must  also  provjs  great  encou- 
ragements. The  fertile  pastures  of  Leinster — the 
high-rented,  well  farmed,,  but  minutely  divided  dis- 
tricts of  Ulst'er — the  rich  arable  soils  of  Monster 
— these  yield  ample,  and,  generally  speaking,  im-  - 
mediate  f^tuma  for  invesineat.  The  exteoaive 
wastes  of  Connaught,  where  frequently  a  thin  8ur> 
face  of  peat  covers  jm  intact  virgin  mould — rivers, 
lakes,  and  coasts  abounding  with  fish— water  power 
unappropriated-r-capabioua  natural  harbours  undis- 
turbed by  the  keel  of  oommerce-^to  this  remoter  . 
r^on  has  flow^  the  'prioci|||il  stream  of  British ' 
capiutl;  but  here  disappointment  must  ensue  to 
those  who  are  not  prepar^to  invest  further  out- 
lay, and  wait  patiently  for  productive  returns.  Mot 
only  does  the  soil  require  drainage  and  redama- 
tion,  but  the  facilities  of  a  godd  market  will  not 
be  experienced  until  the  Western  Highlands  are 
opened  by  railway  extension.  To.  iacilitBte  thta: 
Client,  however,  the  change  of  proprietorship  un- 
der the  Incumbered  Estates  Conn  will  be  mainlj 
instrumental." 
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fcHi^Fiigiiah  Common  Law  Procedure  Act,  1854» 
^ptS  Vic  c.  125,)  there  are  two  sections  which 
|M''Mk^  to  prove  peculiarly  valuable,  and  which, 
fHi'jff'^  be  hoped,  will  form  a  portion  of  any  ti- 
jMl^i  loaanre,  which  nay  hereafter  be  brought 
Kltli^  lor  this  country.  We  allude  to  sections  84 
iMth^  wbic^  allow  appeals  from  new  trial  motions. 
I.94eiiact8  that  <*in  all  cases  of  rules  to  enter 
mmiit  apona  point  reserved  at  thetrial, 
"If  tifttdlfio  show  cause  be  refused,  or  granted  and 
^^  iimbnrgei  or  made  absolute,  the  party  decided 

^■"flilon  35. — **  In  all  cases  of  motions  for  a  new 
)iUk  vpM  the  ground  that  the  judge  has  not  ruled 
:  to  law,  if  the  rule  to  show  cause  be  re- 
4ir»^gratited,  t>e  tbeo  discharged  or  made 
'tbe  |>Mty  decided  against  may  appeal, 
0MAiA  any  one  of  the  judges  dissent  from  the 
jpff^^mng  refused,  or,  when  granted,  being  dis- 
ifkMI$Am  vade  absolute,  as  the  case  inay  be,  or, 


provided  the  court  in  its  discretfon  thinic  fit,  that 
an  appeal  should  be  allowed ;  provided,  that  when 
the  application  for  a  new  trial  is  upon  matter  of 
discretion  only,  or  en  the  ground  that  the  verdic^ 
was  against  the  weight  of  evidence  or  otherwise,  no 
snch  appeal  shall  be  allowed."  These  sections  are 
followed  by  others,  providing  the  mode  for  carrying 
into  effect  this  appellate  jurisdiction .  These  appeal' 
may  be  prosecuted  through  the  Exchequer  Cham« 
ber  into  the  House  of  Lords,  like  other  proceed^ 
ings  in  error,  and  are  to  be  made  up  somewhat  in  the 
form  of  bills  of  exceptions.  We  anticipate  that  this 
new  procedure  will  operate  most  beneficially  in  re- 
duciug  the  expense  of  litigation.  At  present,  with 
us,  as  in  England  before  this  Act  passed,  if  the 
judge  at  Nisi  Prius  rule  a  point  against  either 
party,  and  he  move  for  a  new  trial,  which  is  granted, 
the  only  mode  in  which  his  opponent  can  review 
the  decision  of  the  particular  court  is  by  going  to 
a  fresh  trial,  and  then  excepting  to  the  ruling  of 
the  judge,  which,  as  a  matter  of  course,  will  be 
in  conformity  with  the  j udgment  already  pronounced. 
Even  this  inconvenience  is  of  minor  importance 
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when  compared  with  the  denial  of  justice  which  has 
ofleu  been  the  fate  of  a  party  who  has  staked  his 
fortunes  on  a  new  trial  motion,  and  has  been  con- 
cluded by  its  adverse  result  Many  are  the  acci- 
dents which  may  render  such  a  discussion  unsatis- 
factory. The  motion  may  be  suddenly  called  on, 
at  a  time  when  the  parties  are  little  prepared  ;  the 
documents  upon  which  it  is  founded  may  be  in*  a  state 
of  confusion,  and  the  facts  thus  badly  presented ; 
last,  though  not  least,  some  of  the  members  of  the 
court  may  be  absent,  whose  opinion  the  party  ap- 
pealing would  be  desirous  of  taking.  The  incon- 
venience to  which  we  have  alluded  has  often  struck 
the  bench,  who  have  not  seldom  endeavoured  to  in- 
duce the  parties,  upon  the  argument  of  a  contested 
new  trial  motion,  involving  questions  of  importance, 
to  agree  to  place  the  facts  upon  the  record  in  the 
shape  of  a  bill  of  exceptions  or  a  special  verdict. 
This  power  the  defeated  party  will  now  (in  Eng- 
land) enjoy,  irrespective  of  the  consent  of  the  other 
side,  under  the  limitations  imposed  by  the  enact- 
mento  referred  to.  The  special  case  to  be  stated 
on  an  appeal  under  section  34  will  have  the  inci- 
dents of  a  special  verdict,  on  account  of  the  pre- 
vious reservation  at  the  trial ;  that  under  section  85 
will  be  more  analogous  to  a  bill  of  exceptions. 

It  will  be  observed  that  section  35  differs  mate- 
rially from  84  in  this,  that  with  respect  to  the  appeal 
under  the  latter,  unless  the  judgment  to  be  appeal- 
ed against  be  not  unanimous,  its  allowance  is  to  be 
a  matter  of  discretion  for  the  court  One  case  has 
already  occurred,  in  which  the  Court  of  Queen's 
Bench  in  England,  acting  in  the  exercise  of  their 
discretion,  have  refused  to  allow  an  appeal.  In  Gur- 
n-y  V.  Womei^sley,  (24  L.  Jour.  98,)  a  new  trial  had 
been  applied  for,  the  question  being,  whether  the  de- 
fendants, who  had  negotiated,  without  indor8ing,a, 
bill  of  exchange,  which  afterwards  proved  to  be  fie- 
titious,  were  liable  for  the  amount  Lord  Campbell, 
C.  J.,  in  pronouncing  the  judgment  of  the  court, 
refusing  to  allow  an  appeal,  observed,  « If  tne 
point  were  new,  and  we  had  no  doubt  about  it  our- 
selves, still  we  should  grant  an  appeal;  but  this  has 
been  decided  again  and  again  by  the  different  courts 
in  Westminster  Hall;  and,  therefore,  we  should 
not  be  exercising  our  discretion  soundly  and  pro- 
properly  if  we  granted  the  appeal.  Therefore,  no 
appeal  will  i>e  allowed  .** 

We  apprehend  that  this  case  will  suggest  a  sound 
and  intelligible  criterion  as  to  the  propriety  of  grant- 
ing or  refusing  such  an  appeal. 


STATUTES  PASSED  IN  THE  SESSIONS 
^  17  &  18  VIC.  RELATING  TO  IRELAND. 

(Continued from  page  \2.) 

Cap.  XCIX. 

An  Act  to  provide  for  the  Establishment  of  a  Na- 
tional Gallery  of  Paintings,  Sculpture,  and  the 
Fine  Aru,  for  the  Care  of  a  Public  Library,  and 
the  Erection  of  a  Public  Museum  in  DubUn. 
[10th  August,  1854.] 

"  Whereas  it  is  expedient  to  establish  a  national 
gallery  of  paintings,  sculpture,  and  the  fine  arts  in 
Ireland :  and  whereas  it  is  also  expedient  to  render 
Archbishop  Marsh's  Library  more  conveniently  ac- 
cessible than  it  now  is  to  the  inhabitants  ofDubUn: 
and  whereas  at  the  close  of  the  Great  Industrial 
Exhibition  of  1858  in  Dublin  a  subscription  was 
entered  into  by  several  individuals,  both  in  Great 
Britain  and  Ireland^  for  the  purpose  of  commemo- 
rating the  eminent  public  services  of  William  Dar^ 
gan.  Esquire,  in  founding  and  sustaining  that  Ex- 
hibition :  and  whereas  the  Royal  Dublin  Society 
for  the  promotion  of  husbandry  and  other  useful 
arts  in  Ireland  is  desirous  of  erecting  a  public  ma- 
seum  for  the  purposes  of  that  society  i^  be  it  there^ 
fore  enacted  by  the  Queen's  most  excellent  Majesty^ 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal*  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  i 

I.  That  Francis  William,  Earl  of  Charbvumtp 
Richard  Griffith,  Esquire,  George  Roe,  Esquirey 
Thomas  Aiskew  Larcom,  Esquire,  and  Thama» 
Button,  Esquire,  together  with  such  person  and 
persons  as  the  Lord  Lieutenant  by  warrant  under 
his  hand  may  from  time  to  time  appoint,  shall  be 
and  they  are  hereby  constituted  trustees  of  the 
building  next  hereinafter  mentioned ;  and  that  it 
shall  be  lawful  for  the  said  trustees  and  all  other 
the  trustees  of  the  said  building  for  the  time  being 
(hereinafter  called  the  Building  Trustees)  to  receive 
such  sums  of  money  as  may  be  subscribed,  given, 
or  contributed,  or  may  from  any  source  become 
available,  for  the  purpose  of  erecting  a  suitable 
building  in  Dublin  to  be  devoted  in  part  to  the  fit 
accommodation  of  a  National  Gallery  of  paintings^ 
sculpture,  and  the  fine  arts,  and  the  remainder  to 
the  reception  of  a  public  library. 

II.  It  shall  be  lawful  for  the  said  trustees  or 
other  the  trustees  for  the  time  being  of  the  said 
building  to  take  and  hold,  by  purchase,  lease,  or 
otherwise,  ground  in  Dublin  proper  for  the  site  of 
the  said  building,  upon  such  terms  as  they  may 
deem  advisable,  and  to  lay  out  the  monies  received 
by  them  in  the  erection  of  the  said  building,  but 
with  such  approbation  nevertheless  and  subject  to 
such  agreement  as  hereinafter  mentioned. 

III.  All  and  every  persons  and  person  seized  of 
or  entitled  in  possession  to  lands  in  Ireland,  or  to 
the  receipt  of  the  rents  and  profits  thereof,  for  an 
estate  of  fee^imple  or  fee-farm,  or  any  other  per- 
petual estate,  subject  to  «any  mortgage  or  incum- 
brance, or  for  an  estate  in  tail  or  quasi  entail  of  an 
estate  in  inheritance  or  perpetual  interest,  or  for  the 
term  of  his,  her,  or  their  own  life  or  lives  (not  be- 
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ing  jointresses  or  jointress),  or  for  the  life  or  lives 
of  any  other  person  or  persons,  or  for  so  many  years 
as  he,  she,  or  they  may  live,  or  for  an  unexpired 
term  of  years,  not  being  less  than  sixty  years  in  its 
inception,  and  whether  absolute  or  determinable  on 
a  life  created  out  of  an  estate  of  inheritance  or  per- 
petual interest  by  way  of  settlement,  and  not  in 
consideration  of  or  subject  to  any  rent  reserved 
tliereby,  and  whether  or  not  such  estate  or  interest 
shall  be  subject  to  any  mortgage  or  other  incum- 
brance (provided  the  incumbrancer  shall  not  be  in 
possesion),  shall  have  power  by  virtue  of  this  Act 
to  make  a  lease  or  leases  of  all  or  any  part  of  such 
lands  to  the  said  building  trustees  and  to  the  said 
Royal  Dublin  Society  respectively  for  any  term  not 
exceeding  nine  hundred  and  ninety-nine  years,  or 
in  fee-farm  for  the  purposes  of  the  said  building 
and  of  this  Act :  provided  always,  that  every  such 
lease  made  under  this  Act  shall  be  a  lease  in  pos- 
session, and  not  in  reversion  or  by  way  of  future 
interest,  and  that  the  rent  reserved  thereby  shall  be 
the  best  improved  yearly  rent  that  at  the  time  of 
making  such  lease  can  be  obtained  or  reasonably 
expected  from  a  solvent  tenant,  without  fine  or 
consideration  of  any  kind :  provided  always,  that 
all  rents  reserved  and  covenants  and  conditions  con- 
tained in  any  lease  made  under  this  Act,  shall  enure  to 
the  persons  who  for  the  time  being  would,  if  such 
lease  had  not  been  made,  be  entitled  to  the  actual 
possesion  of  the  lands  comprised  in  the  said  lease, 
or  to  the  receipt  of  the  rents  and  profits  thereof, 
according  to  their  estates  and  interests  fherein ; 
and  ihat  every  lease  made  under  this  Act,  and  pur- 
suant to  the  provisions  thereof,  shall  be  valid  to 
bind  the  leaser  or  lessors,  his,  her,  or  their  heirs, 
executors,  administrators,  assigns,  and  successors  in 
ei^^te,.  and  all  persons  whomsoever  deriving  under 
the  same  title  or  settlement  as  that  under  which  the 
lessor  or  lessors  derives  or  derive,  and  notwith- 
standing any  entail,  law,  or  custom  to  the  contrary, 
and  whether  there  be  or  be  not  any  leasing  power 
annexed  or  belonging  to  the  estate  of  such  lessor  or 
lessors,  bat  so  as  not  to  prejudice  or  interfere  with 
any  other  power  of  leasing  to  him,  her,  or  them 
belonging. 

IV.  It  shall  be  lawful  for  the  governors  and 
guardians  of  Arohbishop  Mar$}Cs  Library,  (any- 
thing in  an  Act  of  the  Parliament  of  Ireland^  inti- 
tnled  An  Act  for  settling  and  preierving  a  Public 
Libraryfor  ever  in  the  Houeefor  ihat  purpose  built 
bv  his  Grace  Narcissus  now  Lord  Archbishop  of 
Armagh,  on  Part  of  the  Ground  belonging  to  the 
ArckSthop  of  Dublin's  Palace  near  the  City  of 
Dablln,  passed  in  the  sixth  year  of  the  reign  of 
Queen  Anney  or  otherwise,  to  the  contrary  not* 
withstanding,)  to  cause  the  said  library  to  be  re- 
Bored  to  the  said  building  so  to  be  erected,  as  soon 
as  the  same  shall  be  completed  and  in  a  condition 
to  receive  the  said  library :  provided  always,  that 
the  said  governors  and  guardians  shall  approve  of 
the  plan  and  arrangements  of  that  portion  of  the 
said  building  to  be  appropriated  to  the  reception  of 
a  public  library. 

V.  It  shall  be  lawful  for  the  governors  and  guar- 
dians of  the  said  library,  at  any  time  after  the  said 
library  shall  have  been  remoi^d  to  and  deposited 


within  the  said  building  so  to  be  erected  as  afore- 
said, from  time  to  time  to  alien,  sell,  and  dispose 
of  the  several  buildings,  grounds,  gardens,  courts, 
and  premises  now  vested  in  them  by  virtue  of  the 
said  last-mentioned  Act  of  Parliament,  or  otherwise, 
or  any  of  them,  or  any  part  thereof  respectively, 
anything  in  the  said  Act  or  otherwise  to  the  con- 
trary notwithstanding :  provided  always,  that  the 
proceeds  of  all  and  every  such  alienations,  sales, 
and  dispositions,  shall  be  applied  by  the  said  gover- 
nors and  guardians  to  make  such  compensation  as 
they  shall  think  fit  to  any  officer  or  officers  for  any 
loss  which  such  officer  or  officers  shall  have  incurred 
by  reason  of  the  removal  of  the  said  library  as 
aforesaid,  and  to  the  objects  of  their  trust,  and  not 
otherwise. 

VI.  The  governors  and  guardians  of  Archbishop 
Marsh's  Library  shall  continue  to  have  the  same 
exclusive  control  over  the  said  library  which  they 
at  present  possess,  and  shall  have  the  entire  and 
exclusive  possession,  occupation,  and  control,  for 
the  purposes  of  their  trust  of  those  portions  of  the 
said  building  so  to  be  erected  as  herein-before  men- 
tioned which  shall  be  upon  the  completion  of  the 
said  building  set  apart  by  the  said  building  trustees 
for  the  accomipodation  of  the  said  last-mentioned 
library. 

VII.  The  president  and  senior  vice-president  of 
the  Royal  Dublin  Society  for  the  time  being,  the 
president  of  the  Royal  Hibernian  Academy  for  the 
time  being,  the  president  of  the  Royal  Irish  Aca- 
demy for  the  time  being,  the  chairman  of  the  board 
of  public  works  in  Ireland  for  the  time  being, 
George  Peti^  Esquire,  Ckorge  Francis  Mulvany 
Esquire,  William  Brabazon  Earl  of  Meath,  Thomas 
Aiskew  Larcom  Esquire,  William  Dargan  Esquire, 
Francis  William  Earl  of  Charlemont^  the  Right 
Honourable  Maziere  Brady,  Lord  Chancellor  of 
Ireland,  the  Lord  Talbot  de  Malahide,  Sir  George 
Frederick  John  Hodson  Baronet,  Robert  Calwdl 
Esquire,  John  Calvent  Stronge  Esquire,  and  John 
Edward  Pigot  Esquire,  and  their  successors,  ap- 
pointed as  herein-after  directed,  and  subject  to  the 
provisions  herein-after  contained,  shall  be  and  they 
are  hereby  constituted  a  body  corporate  by  the  name 
of  "  The  Governors  and  Guardians  of  the  National 
Gallery  of  Ireland,''  and  shall  have  a  common  seal, 
and  by  the  said  name  shall  have  perpetual  succes* 
sion,  and  shall  and  may  take,  purchase,  and  hold 
lauds  and  real  estate  and  other  property  in  trust  for 
the  purposes  of  a  national  gallery  of  paintings, 
sculpture,  and  the  fine  arts,  subject  to  the  provisions 
of  this  Act ;  and  all  the  powers  of  the  said  corpo« 
ration  may  be  exercised  so  long  and  so  often  as 
there  shall  exist  five  members  thereof. 

YIII.  It  shall  be  lawful  for  the  said  last-men« 
tinned  body  corporate  to  receive  devises,  bequests, 
donations,  and  subscriptions  (annual  or  otherwise) 
of  land,  buildings,  money,  and  works  of  art,  and  to 
hold  the  same,  and  to  lay  out  such  sums  of  money 
as  they  shall  so  receive  for  the  purposes  of  the  Na« 
tionaHjallery  of  Ireland^  in  the  improvement  and 
enlargement  of  the  collection  of  works  of  art  pre- 
sented to  or  purchased  for  the  said  gallery,  or  de- 
posited therein,  and  the  said  body  corporate  shall 
liave  the  entire  and  exclusive  possession,  occupa- 
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lion,  and  control,  for  the  purpose  of  their  trusU 
herein  mentioned,  of  those  portions  of  the  said 
building  so  to  be  erected  as  herein-before  men- 
tioned which  shall  be,  opon  the  completion  of  the 
said  building,  set  apart  by  the  said  building  trus- 
tees for  the  accommodation  of  the  National  Gal- 
lery of  Jrelandf  and  of  all  such  other  buildings, 
enclosures,  and  appurtenances  as  shall  or  may  from 
time  to  time  be  required  and  obtained  for  the  pur- 
poses of  the  said  National  Gallery,  or  any  part 
thereof. 

IX.  The  said  building  so  to  be  erected  as  afore- 
said for  the  purposes  herein-before  mentioned  shall 
be  constructed  according  to  such  plans  and  specifi- 
cations as  shall  have  been  approved  of  and  agreed 
upon  by  and  between  the  said  building  trustees, 
the  said  governors  and  guardians  of  tlie  National 
Gallery  of  Ireland^  and  the  said  governor  and 
guardians  of  Archbishop  Marsh's  Library. 

X.  The  persons  who  for  the  time  being  shall 
compose  the  said  respective  bodies  corporate,  that 
is  to  say,  the  governors  and  guardians  of  the  Na- 
tional Gallery  of  Ireland^  and  the  governors  and 
guardians  of  Archbishop  Marsh's  Library,  shall  be 
one  body  corporate,  under  the  name  of  *'  The  Joint 
Trustees  of  the  National  Gallery  of  Ireland  and  of 


Marsh's  Library,''  and  so  soon  as  the  said  building 
so  to  be  erected  as  aforesaid  shall  have  been  com- 
pleted, the  said  building  trustees  shall  declare  it  to 
be  so  by  an  instrument  under  the  hands  of  them  or 
of  any  three  of  them,  and  thereupon  the  said  build- 
ing, together  with  the  ground  whereon  the  same 
shall  have  been  erected,  shall  become  and  be  vested 
in  the  said  last-mentioned  bodv  corporate  for  ever, 
subject  nevertheless  to  the  exclusive  possession,  oc- 
cupation, and  control  of  those  portions  of  the  said 
building  respectively  to  be  oecupied  by  the  said  ga- 
vernors  and  guardians  of  the  National  Grallery  of 
Ireland,  and  the  said  governors  and  guardians  of 
Archbishop  Marsh*s  Library,  for  the  purposes  of 
their  respective  trusts  as  aforesaid. 

XI.  Each  of  the  governors  and  guardians  of  the 
National  Gallery  of  Ireland^  save  and  except  only 
the  first  three  of  them  herein«before  named,  shall 
continue  to  hold  office,  subject  to  the  provisions 
herein  contained,  for  the  term  of  five  years  at  a 
time,  from  the  time  of  his  becoming  such  governor 
and  guardian,  and  not  loneer,  but  at  the  expiratioa 
of  such  five  years  he  shall  be  eligible  to  be  re-ap- 
pointed or  re-elected  as  such  governor  and  guar- 
dian, 

(To  he  continued.) 
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TiXALbj  Jary  ii  an  iDvalaable  institution;  it  lies  at 
thefoiuidali<>n  of  our  liberties,  and  may  be  regarded 
ii  tbe  croitiilog  gloiy  of  our  free  constitution.  It 
VIS  aptljr  Ifsidt  by  a  statesman  of  the  last  generation, 
thsc  tbe  4i^|imate  aim  of  ike  respective  functions  of 
KiDg^  I>sr^  aad  ComsiODS  was,  to  put  twelve  bo- 
BSBt  mm  into  tbe  jury  box.  But,  in  proportion  as 
ve  faloB  t|is  ^ime  honoured  institution,  so  ought 
iiei»«beri|b  It,  and  to  guard  it  from  all  possibility 
dAam^    inhere  has  of  late  years  grown  up  in  the 

ofscnie,  an  opinion  that  jury  trial  in  civil 
MB  aq|Rti8faotory«  We  do  not,  in  anywise, 
eoDCiir  in  t%t  sentiment;  but  we  a{>prehend  that 
the  want  of  ixmfidence  in  tiie  verdicts  of  juries  in 
qivil  casef,  {(as  too  frequently  been  well  founded. 
We  do  Dotf^  however,  hesitate  to  avow  ourselves 

i  advQfates  of  trial  by  jtiry  in  controverted 


Hifciiluiiiii  of  iact ;  and  we  thinly  lilcewise,  that,  in 
(amaly  j«H«  may  be  safely  entrusted  with  the  ad-   ^ 

tnl^damagea.   We  desire  bo  fondamen-j  The  jur}'t  however,  Uke  a  different  view  of  the  oase^ 


tal  change  in  the  present  system,  but  merely  acorree- 
tive  for  what  we  deem  its  occasional  abuses.  It  it 
chiefly  with  reference  to  the  latter  topic,  namely,  the 
apportionment  of  damages,  that  we  desire  to  speak* 
We  can  hardly  conceive  how  a  dispassionate  spec* 
tator  can  regularly  attend  a  lengthy  Nisi  Priua 
sittings  in  any  one  of  our  Law  Courts,  without  being 
occasionally  startled  and  amaaed  at  the  exorbitant 
verdicts  delivered  in  his  presence.  The  trial  wMeb 
may  have  just  concluded,  may  possibly  be  one  iu 
which  the  plaintiff  has  complained  that  having  beeu^ 
in  custody  far  debt,  and  having  failed  to  obey  an 
order  of  tbe  Insolvent  Court  to  file  his  schedule  ho 
has  been  in  accordance  to  a  usage  supposed  at  the 
time  to  be  legal,,  but  subsequently  ascertained  not 
to  have  been  warranted  by  law,  committed  by  the 
above  court  to  a  stricter  custody  than  that  in  which 
he  previously  was.  The  spectator  arrives  at  the 
conclusion,  in  his  own  mind,  that  the  wro^g  havieg 
been  involuntary  on  the  defendant's  part,  and  10  a 
degree  caused  by  the  act  of  the  plaintiff  himself 
justice  would  surely  be  satisfied  by  nominal  damages* 
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and  a^rard  a  solatium  to  the  injured  party  of  £2001 
Again,  he  hears  a  complaint  preferred  by  a  child 
against  a  magistrate  for  false  imprisonment.  No 
doubt  the  circumstances  are  somewhat  peculiar,  and 
the  observer,  in  common  with  every  body  in  court, 
feels  that  tne  magistrate  has  acted  upon  a  inis* 
taken  view  of  law  and  fact,  and  has  committed 
an  illegality  In  detaining  the  plaintiff  to  secure  as 
he  conceives  the  ends  of  jostice,  whfile^  at  the 
same  time,  be  has  sought  to  make  the  captivity  as 
little  irksome  as  possible.  This  is  a  case  in  which, 
admittedly,  some  damages. must  be  given ;  but  the 
observer  is  not  a  little  startled  at  hearing  announced 
a  verdict  of  £5001!  That,  belt  remembered,  is 
•by  way  of  compensation^  not  for  t\\e  injury  done  to 
relatives  of  the  child  by  the  outrage  to  their  feelings ; 
that  is  quite  foreign  to  the  case:  but  to  indemnify  the 
child  himself  for  tlie  suffering  he  alone  in  his  own 
person  has  endured.  Again,  he  hears  another  trial  in 
Which  the  governor  of  a  certain  prison  is  sought  to  be 
maf cted  fbr  an  afiront  given  to  a  prisoner  by  a  sub- 
official.  There  the  jury  visitibe offence  upon  the  head 
of  the  superior,  who  appears  to  have  been  altogether 
ignorant  of  the  commission  of  the  grievance,  with 
the  tnoderate  fine  of  £300!  which,  by  the  way,  was 
six-fold  the  amount  at  which  a  former  jury  had  as- 
•ess^d^the  ^mpensation. 

These  are  a  few  actual  instances  taken  at  random 
from  a  inultitude  of  cases,  in  which  it  is  painfully 
evideht  that  juries,  in  estimating  the  amounts  of 
damages,  have  been  led  by  their  state  of  feeling  at 
\he  tim^ — '$l  state  of  feeling  which  a  host  of  artifices 
have  been  resorted  to  for  the  purpose  of  raising  to 
an  excited  standard^  thereby  unfitting  them  for 
the  discharge  of  a  judicial  duty^  It  is  no  dispraise 
bf  the  iadividttal  juror  that  he  has  been  honied  by 
the  spur  of  the  momeot  into  ffiving  an  exceaatve 
verdict.  A  jitate  of  facts  is  laid  before  him  which 
9>itber  excites  his  sympathies  or  arouses  his  indigna- 
tion. .  The  injured  party  is  permitted,  by  having 
the  first  word,  to  pre-occupy  the  mind  of  the  juror 
by  liis  tale  of  suffering  or  of  wrong,  and  by^reason 
ei*  bis  Tight  of  reply  he,  in  great  measui^  restores 
the  impre8sion,which  the  defendant's  explanation  has 
served  partially  to  obliterate.  Eloquence  and  sar- 
casm have,  in  many  of  these  cases,  bad  a  very  fatal 
cfito  in  disturbing  the  equilibrium  of  the  jury  box, 
lind  all  the  vigilance  of  the  opposite  side,  and  the 
rigid  impartiality  of  the  judge,  will  not  serve  to 
prevent  the  introduction  of  topics  of  an  aggravating 
diaraeter.  Many,  moreover,  are  the  incidents,  tn- 
▼ial  in  themselves,  as  casual. conversations  and  re- 
marks, paragraphs  of  letters,  and  the  like^  which 
the  ingenuity  of  couusel  invests  with  a  fatal  signifi- 
cance, and  presents  to  the  jury  as  proofs  of  the 
heartless  conduct  of  the  defendant.  We  fear  that 
too  often  the  jury  think  only  of  the.  moral  lesison 
which  their  verdict  will  carry  with  it;  and,  satis- 
factory as  it  may  feel  to  themi  to  return  from  the 
seclusion  of  their  jury-r6om  into  the  presence  of 
the  breathless  auditory  anii  anxious  litigants,  the 
harbingers  af  a  raitUpg  verdicti  they  too  seldom 
reflect  that  what  may  be  play  to  them  may  be  death 
to  the  defendant. 

Now  what  we  propose,  in  order  to  remedy  this 


our  courts  of  law  a  controlling  power  over  the  ver- 
dict. This  in  fact  is  not  even  a  new  jurisdiction 
with  which  we  want  to  invest  them,  bat  rather  an 
extension  of  a  power  which  they  have  already  as- 
sumed. We  propose  that  all  courts  sitting  in  Baoc 
should  be  at  liberty,  upon  the  motion  of  the  defen« 
daot,  to  review  the  reasonableness  of  the  amount 
of  the  verdict  in  causes  where  personal  injuries  have 
been  complained  of,  and  either  to  grant  a  new  trial, 
as  at  present,  or  to  reduce  the  damages. 

Several  advantages  would  arise  from  this.  In 
the  first  place,  time  would  necessarily  elapse^  dor* 
ing  which  a  calmer  temper  would  have  returned  ; 
again,  a  court  would  be  more  competent,  from 
habitual  practice,  to  deal  with  the  evidence  in  a 
judicial  manner  than  a  jury,  and  their  critical  r^ 
trospect,  founded  on  a  long  course  of  experience, 
would  moderate  the  possible  exoesa  of  the  verdict* 
Lastly,  they  would  be  the  best  judges  of  the  effect 
which  the  introduction  of  certain  exdtibg  topics 
might  have  exerted ;  they  woidd  knew  what  aUow* 
ance,  in  the  nature-of  discouot  off  the  verdict,  ought 
to  be  made  for  such,  and  that  would  tend,  most 
probably,  to  curb  an  injustice  now  too  prevalent. 
On  the  other  hand,  we  do  not  fear  that  any  such 
powers  conceded  to  the  Bench  would  be  abused, 
considering  the  well-known  iodependeDce  of  that 
learned  body,  and  thw  deference  to  eotightaoed 
public  opinion. 

We  should  observe  that  the  power  of  revision 
which  we  propose  would  be  quite  incoikiplet^  with^ 
out  empowering  the  court  to  reduce  the  damagesat 
their  discretion.  The  reference  of  a  cause  al^ady 
tried  to  another  jury  might,  in  many  casea^  so  far 
fVom  bettering  the  concBtion  of  the  defendant,  ttiake 
him  the  victim  of  further  injustice,  as  his  very  non* 
acquiescence  might  be  tortured  into  ao  aggravation 
of  his  original  misconduct. 

♦ 
STATUTES  PASSED  IN   THE  SESSIONS 

17  &  18  VIC.  RELATING  TO  IRELAND. 
(  Continued  from  page  20.^ 

Xll.  The  president  and  senior  vice-president  of 
the  Royal  Dublin  Society,  the  president  of  the 
Royal  Hibernian  Acftdemy,  the  president  of  the 
Royal  Irieh  Academy,  and  the  chairmaa  of  the 
Board  of  Public  Works  in  Ireland^  that.is  tcsay, 
the  persons  for  the  time  being  holding  those  offices 
respectively,  shall  be  ex-ofikio  members  of  th^  said 
body  corporate,  and  governors  and  gusri^ns  of 
the  Natioaal  Gallery.  o£  Ireland^  but  shall  cease  ta 
be  such  governors  and  guardians  respectively  upon, 
ceasing  to  hold  the  aforesaid  oflfices  respectively : 
provided  always,  that  ivheusoeve^  'aftd  so  bften  as 
the  said  George  Peitie  Esqtiire  and  George  /^Vttn- 
CIS  MuhMMf  Esquiie,  or  either  of  tbein»  or  their  or, 
either  of  their  successors  nominated  or  appointed 
a^  next  herein<-after  mentioned,  shall  cease  to  be 
such  governor  and  guardian  or  governors  and  guar- 
dians as  aforesaid,  then  and  in  every  such  case  it 
shall  be  lawful  for  the  Royal  Hibernian  Academy 
to  nominate  and  appoint  such  artist  or  artists  resi- 
dent iu  Ireland  as  they  shall  think  proper  to  be  a 


governor  and  guardian  or  governors  and  guardians 
oecasional  abuse  of  trial  by  jury,,  is  to  confer  upon  I  iu  the  rooei  of  the  person  or  penons  so  ceasing  to 
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W  ^dch  gorenior  and  guardian  or  governors  and 
gdirdiana  at  aforesaid,  and  every  such  resident  ar- 
tist so  nominated  or  appointed  by  the  Royal  Hi' 
hemkm  Academy  shall  thereupon  forthwith  become 
and  be  one  of  the  governors  and  guardians  of  the 
Natioiia]  Gallery  c€  Ireland  to  all  intents  and  pur- 
poses as  fblly  as  if  he  had  been  so  named  herein 
10  the  place  of  the  aatd  George  Petrie  Esquire  or 
Gwrg^Frtmom  Muhmny  Esquire:  And  be  it  enact- 
ed, that  whensoever  and  so  often  as  the  said  WiUiam 
Brabaxon  Earl  of  Meathy  Thomca  Aiskew  Larcom 
BMqme,  and  WiUiam  Dargan  Esquire,  or  any  or 
either  of  them,  or  their  or  any  or  either  of  their 
neeessdrs*  appolnfted  as  next  herein-after  mention- 
ed, shall  cease  to  be  such  governor  and  guardian 
or  govenlora  and  guardians  as  aforesaid,  then  and 
io  every  such  case  it  shall  be  lawful  for  the  Ix>rd 
Lieutenant,  by  warrant  under  his  hand,  to  appoint 
a  person  or  persons  to  fill  such  vacancy  or  vacan- 
cies, and  every  such  person  or  persons  so  appointed 
to  fin  such  vacancy  or  vacancies  shall  thereupon 
forthwith  become  and  be  one  of  the  ffovernors  and 
guardians  of  the  National  Gallery  of  Ireland^  to  all 
tbteots  and  purposes  as  fully  as  if  he  had  been  so 
oamed  herein  in  the  place  of  the  said  WWiam  Bra^ 
baztm  Earl  of  Meath,  or  Thomas  Aiekew  Larcom 
Esquire,  or  WiUiam  Dargan  Esquire : .  provided 
slso^  that  whensoever  and  so  often  as  any  one  or 
more  of  the  remaining  seven  governors  and  guar- 
diaas  herein^-bofofe  mentioned,  or  their  or  any  or 
either  of  their  successors  nominated,  elected,  or  ap- 
pointed  aft- toextbetpein- after  mentioned,  shall  cease 
to  be  such  governor  and  guardian  or  governors  and 
guardiaoa  as  aforesaid,  then  and  in  every  such  case, 
40  long  and  so  <^ten  as  there  shall  be  at  least  one 
hundred  persons,  each  of  whom  at  the  time  of  the 
occurrence  of  such  vacancy  or  vacancies  shall  have 
made  a  donation  to  the  governors  and  guardians  of. 
the  National  Gallery  of  Ireland^  for  the  purposes 
of  their  trust,  of  not  less  than  two  guineas  in  mo- 
ney, or  of  a  work  or  works  of  art  to  the  value  in 
the  whole  of  twenty  pounds  (such  value  to  be  de- 
dared  by  tke  said  governors  and  guardians  by  an 
eatry  or  entries  in  their  books),  or  shall  then  be  en 
annual  sabsodber  of  qxm  guinea  or  opwards  to  the 
iuods  of  the  said  last- mentioned  body  corporate, 
atid  shall  have  paid  his  current  subscription  to  the 
•aid  body  corporate  within  twelve  calendar  months 
then  last  past,  it  shall  be  lawful  for  such  donors 
and  subscribers  to  elect  and  nominate  persons  or  a 
person  to  fill  such  vacancies  or  vacancy ;  and  when 
and  so  often  as  on  the  occasion  of  the  happening  of 
soeh  vacaney  or  vacancies  there  be  less  than  one 
handred  8«ch  donors  and  subscribers,  then  and  in 
every  soch  case  it  shall  be  lawful  lor  the  Lord  Lieu- 
tenant by  warrant  under  his  hand  to  appoint  a  person 
or  persons  to  fill  such  vacancy  or  vacancies,  and  everv 
such  person  so  nominated,  elected,  or  appointed  to  fill 
loeh  vacaocy  or  vacancies  shall  thereupon  forth- 
with become  and  be  one  of  the  governors  and  guar- 
dians of  the  National  Gallery  oi  Irdand^  to  all  in- 
teats  and  purposes  as  fully  as  if  he  had  been  so 
named  therein  in  the  place  of  the  said  Francis  WH-- 
dam  Earl  of  Charlemont,  the  Right  Honourable 
Maziert  Brady^  Lord  Chancellor  of  Ireland^  the 
Lord  TaUiot  de  Mtdakide^  Sir  George  Freder^k 


John  Hodson  Baronet,  Robert  CalweU  Esquire, 
John  Calvert  Strongs  Esquire,  or  John  Edward 
Pigot  Esquire. 

XI If.  It  shall  be  lawful  for  the  governors  and 
guardians  of  the  National  Gallery  of  Ireland^  from 
time  to  time,  to  make,  alter,  vary,  and  repeal  bye- 
laws  for  the  management  of  the  said  gallery,  for 
securing  the  attendance  of  members  of  the  body 
corporate,'  and  for  all  other  purposes  necessary  for 
the  execution  of  their  trusts  ;  and  all  officers  and 
servants,  salaried  or  otherwise,  employed  in  the 
care  or  management  of  the  trust  property,  shall  be 
appointed  by  the  said  governors  and  guardians, 
subject  to  such  regulations  and  conditions  aa  they 
shall  think  proper. 

XIV.  It  shall  be  lawful  for  the  governors  and 
^ardians  of  Archbishop  Marsh*s  Library,  to  adtoit 
into  that  portion  of  the  building  to  be  erected  As 
aforesaid  which  shall  be  appropriated  to  the  recep* 
tion  of  a  public  library  any  books  which  any  public 
body  or  private  individual  or  individuals  may  desire 
either  to  present  or  give  to  the  said  last-mentioned 
governors  and  guardians,  or  may  desire  to  deposit 
there  for  the  use  of  the  publit;,  upon  such  terms 
nevertheless  as  to  the  arrangement  of  such  books, 
the  mode  of  access  thereto,  the  accommodation  of 
readers,  and  the  management  and  control  of  said 
books,  as  mav  be  agreed  upon  between  the  said 
last- men tionea  governors  and  guardians  and  such 
public  body  or  private  individual  or  individuals  so 
giving  or  depositing  such  books  as  aforesaid ;  and 
all  such  books  as  shall  be  so  given,  prraented,  of 
deposited  shall,  until  Parliament  shall  otherwise 
provide,  be  and  remain  under  the  care  management 
and  in  the  possession  of  the  said  last- mentioned  go- 
vernors and  guardians  and  such  other  person  or 
persons  as  shall  be  agreed  upon  between  them  and 
the  body  or  bodies,  individual  or  individuals,  giving, 
presenting  or  depositing  such  books,  or  in  such 
other  care,  management,  and  possession  as  shall  be 
iRgreed  on  between  the  said  last-mentioned  guard- 
ians and  such  body  or  bodies,  individual  or  indivi- 
duals, so  giving,  presenting,  or  depositing  as  afore- 
said. 

Xy«  In  the  construction  of  this  Act  the  word 
'Mands**  shall  include  messuages,  tenements,  and 
hereditaments  of  every  tenure,  whether  corporeal 
or  incorporeal ;  the  expression  <' perpetual  interest* 
shall  comprehend,  in  addition  to  any  greater  inte- 
rest, any  lease  or  grant  for  one  or  more  than  one 
life,  with  or  without  a  term  of  years,  or  for  years, 
whether  absolute  or  determinable  on  the  dropping 
of  one  or  more  than  one  life,  with  a  covenant  or 
agreement  by  a  party  competent  thereto,  in  any  of 
such  cases,  whether  contained  in  the  instrument  by 
which  such  lease  or  contract  is  made,  or  in  any  se- 
parate instrument,  for  the  perpetual  renewal  of 
such  lease  or  grant ;  the  word  ^<  entitled"  shall  mean 
entitled  either  legally  or  equitably  %  the  word  <*  set- 
tlement" shall  include  every  assurance  or  connected 
set  or  series  of  assurances,  whether  by  deed,  will, 
private  Act  of  Parliament,  or  otherwise,  by  which 
lands  are  or  shall  be  limited  in  a  course  of  settle- 
ment, or  agreed  so  to  be ;  the  word  "  building* 
shall  include  the  land  upon  which  such  building 
shall  be  built,  together  withall  enclosures,  yards, 
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curtilages,  and  appurteuances  held  therewith  or 
appertaining  thereto;  the  word  <<Lord  Lieutenant" 
shall  be  held  to  mean  the  Lord  Lieutenant  of  Ire- 
land or  other  chief  governor  or  governors  of  Ireland 
for  the  time  being. 

XVL  <<  Whereas  it  may  be  found  expedient  that 
certain  part  or  parts  of  land  and  premises  now  in 
the  possession  or  occupation  of  the  Royal  Dublin 
Society  for  the  promotion  of  husbandry  and  other 
useful  arts,  in  Ireland^  should  be  appropriated  for 
a  building  or  buildings  fgr  the  purposes  of  a  mu- 
seum, and  that  other  part  or  parts  of  the  said  lands 
and  premises  should  he  appropriated  for  a  building 
or  buildings  for  the  purposes  of  the  said  library  ana 
National  Gallery  i'  be  it  enacted,  that,  upon  the 
surrender  by  the  said  society  (which  surrender  the 
said  society  is  hereby  empowered  to  make)  of  such 
estate,  right,  title,  or  interest  as  they  may  at  pre- 
sent have  in  any  such  lands  or  premises,  it  shall  be 
lawful  for  all  and  every  persons  and  person  seised 
of  or  entitled  in  possession  to  the  said  lands  and 
premises  so  now  in  the  possession  or  occupation  of 
the  said  society  as  aforesaid,  or  to  the  receipt  of  the 
rents  and  profits  thereof,  for  an  estate  of  fee-simple 
or  fee-farm,  or  any  other  perpetual  estate,  subject 
t^  any  mortgage  or  incumbrance,  or  for  an  estate 
in  tail  or  guasi  entail,  in  an  estate  of  inheritance  or 
perpetual  interest,  or  for  the  term  of  his,  her,  or 
their  own  life  or  lives  (not  being  jointresses  or 
jointress),  or  for  the  life  or  lives  of  any  other  per- 
son or  persons,  or  for  so  many  years  as  he,  she,  or 
they  may  live,  or  for  an  unexpired  term  of  years, 
not  being  less  than  sixty  years  in  its  inpeption,  and 
whether  absolute  or  determinable  on  a  life  created 
out  of  an  estate  of  inheritance  or  perpetual  interest 
hy  way  of  settlement  and  not  in  consideration  of  or 
subject  to  any  rent  reserved  thereby  (and  whether 
or  not  such  estate  Qr  interest  shall  be  subject  to  any 
mortgage  or  other  incumbrance),  by  virtue  of  this 
Act,  to  make  a  lease  or  leases  of  all  or  any  part  or 
parts  of  the  same  lands  and  premises  to  the  said  so- 
ciety for  any  term  not  exceeding  nine  hundred  and 
ninety-nine  years,  or  in  fee-farm  at  the  best  Im* 
proved  yearly  rent  that  may  reasonably  be  obtained 
for  the  same  from  a  solvent  tenant,  without  any  fine 
or  consideration ;  provided  that  such  rents,  and  all 
clauses  and  conditions  to  be  inserted  in  such  leases, 
shall  secure  to  the  person  or  persons  who  for  the 
time  being  would,  if  such  leases  had  not  been  made, 
bp  entitled  to  the  actual  possession  of  the  lands  and 
premises  therein  to  be  comprised,  or  to  the  receipt 
of  the  rents  and  profits  thereof,  according  to  their 
respective  estates  and  interests  therein,  and  that 
such  respective  leases  as  last  aforesaid  shall  be  va- 
lid and  efiectual  to  bind  the  lessor  and  lessors,  his 
heir,  or  their  heirs,  executors,  administrators,  as- 
signs, and  successors  in  estate,  and  all  persons 
whomsoever  deriving  under  the  same  title  or  set- 
tlement as  that  under  which  the  lessor  or  lessors 
derives  or  derive,  and  notwithstanding  any  settle- 
ment, Act  of  Parliament,  entail,  law,  or  custom  to 
the  contrary,  and  whether  there  be  or  be  not  any 
leasing  power  annexed  or  belonging  to  the  estate 
of  such  lessor  or  lessors,  but  so  as  not  to  prejudice 
or  interfere  with  any  other  power  of  leasing  to  him, 
ber,  or  them  belongipg. 


XVII.  When  and  so  soon  as  the  said  Royal  2>tii- 
Un  Society  shall  have  obtained  sudi  lease  or  UmimB, 
it  shall  be  lawful  for  such  society  to  divide  the  laikb 
and  premises  which  shall  be  comprised  therein  io 
such  proportions,  and  onder  soch  cooditSona  and 
restrictions,  as  to  the  Board  of  Trade  and  NaTioi^ 
tion  shall  seem  meet,  between  the  said  boiUnig 
trustees  and  the  said  Royal  DvMin  Society,  and  to 
apportiqn  the  rents  to  be  payable  respectively  qq 
the  said  respective  divided  portions  in  such  man- 
ner as  may  be,  in  the  opinion  of  such  board,  eoo- 
formable  to  justice,  and  to  make  and  execute  racli 
leases,  conveyances,  and  other,  assurances  for  the 
purposes  last  aforesaid,  as  suofa  board  shall  tidalt 
fit. 

XVIIL  This  Act  shall  only  extend  to  Irelan4* 

INCUMBERED  ESTATES  COMMISSION. 

NOTICE  TO  CLAIMANTS  &  INCUMBRANCERS. 
TN  the  matter  of  the  Estate  of  JOHN  WHITE, 

J.  CHARLES  ALBERT  CREERT.  and  FRBDBRICKOOLEL 'Aim. 
tees  of  the  wiU  of  HENRY  HARdV,  OiramT^nl^ij^ABD 
DAWSON  AIKINSON,  Petitioner.  ''^"'*  -»-iWK  jvuwau# 
«*SlL^^^.?o7t*2??S  ?*Ti"«  **'^''*^  •  Srie  of  U»t  I^ 
otherwiBe  DRUMARL,  situate  in  the  Barony  of  Onellaod  Wife,  and 
?!5P''^^™!1?«**-  AU  pMtiei  objecting  to  a  Sale  of  the  «aldl#i3^  or 
haying  elahna  thereon,  are  hereby  required  to  tike  Notice  of  MNboi&erp 
Dated  this  lith  day  of  Dec  ISM 

HEKRT  CARET.  SmarOmrg. 


pECTORAL  AND  COUGH  MEDICINES. 

OLDHAM'S  COMPOUND  SYRUP  OF  SMILAX. 

1?**  «r^V  ®?™P  comblnee  with  the  balsamic  and  reetontUvo-  pm. 
pertiet  of  Srallax  Aapem,  the  soothtaig  tiitues  of  the  Oaiden  Lettuce,  lad 
the  efHcadow  prindiplet  of  the  Ipecacuanha  and  otbflr  expeotoraota^^S 
i«  found  most  useAil  in  afttctioni  of  the  chest,  allaying  tlw  troubleeona 
irritaUon  whidi  provokes  ooughing,  and  r«noving  phkgn,  difflcuMy  of 
breathing,  and  hoarseueM.    It  is  also  a  nice  medicine  Air  cfaUdren. 

0LDHAM«S  COUOH  DROF& 

Recommended  for  Coughs.  CoUs,  Asthmatic  Complaints,  RoodIm 

Cough,  and  aU  ordinary  Chest  A  A^ibu. 

remoToslraikiness  of  thethraat,  and  relteres  soreness  and  opm^oor 
the  chest.    Price  In 

OLDHAM'S  ANODYNE  COUOH  LOKENOBBL 
«The  acknowledged  excellence  of  the  medidnal  humdicnta.  and  the  d£ 
serred  reputation  whlth  thev  have  acquired,  inducethe  proprietor  to  m. 
commend  them  as  a  most  efltcacioas  and  wroeablenrepauOon  forth*  m. 
j|rfof  wcent  Coughs,  Colds,  Asthmas,  Hooping  CougEriTprioe  Is.  per 

OLDHAM'S  SMILAX  AND  HIPPO  LOZlSNOBS. 
ThMe  iVTeesble  Lofeenges  are  highly  beneddal  In  soothing  Irrilalif* 
Cough,  refterlng  the  Chest,  and  removing  Hcarseoesi,    PHoelsiptrbos. 
Fr^taredby 

GEO.  OLDHAM  and  CO., 

numaoeutlcal  Chemists  and  Ai»tfaecaries, 
ICn,  ORAFTON-ST,  DnbUni 
Of  whom  may  be  also  had  Oldham**  Lettnoe  LoMoges^  Is.  per  bOKi  , 


Orders  for  the  IRISH  JURISTIeft  with  E.J.  MILLIKEN,  15,  C0L. 
LEGE  GREEN,  or  by  tetter  Cpost^yald),  will  ensure  itt  punctual  deUirery 
in  Dublin,  or  its  being  forwarded  to  the  Country,  by  Post,  on  the  day  o< 
publicatlona 
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btlMM  Uflnea,  when  men  are  prone  to  regard  mere 
•lUtnrjr  ohangee  in  the  law  as  so  many  genuine 
ffSamB,  we  feel  reluctant  to  suggest  alterations  in 
an  existii^  code,  lest,  by  so  doings  we  should  in- 
voltalnrfly  efweorage  and  promote  rash  innova- 
tes. It  is,  however,  impossible  to  shut  our 
qres  to  those  d^ects  in  the  administration  of  the 
law  which  lead  to  practical  hardship  and  injustice. 
We  at  present  allude  to  the  criminal  law,  which, 
vUle  we  candidly  admit,  in  roost  respects,  to 
fork  satisfactorily^  having,  within  the  last  cen- 
tvy,  undergone  a  ooraplete  transformatiou  for  the 
better,  is  still  suseeptible  of  improvement.  An  in- 
•tSDce  very  recently  occurred  at  the  Commission 
Court  in  Dublin  in  which  a  verdict  was  obtained, 
n  a  eriminal  ease,  which  we  believe  to  have  been 
ahaoit  universally  regarded  by  professional  men  as 
<!iNitrary  to  the  weight  of  evidence.  The  accuse- 
tioii  was  one  of  that  character  which  Lord  Hale 
hi  ie|iaracteriaed  as  **  easy  to  be  made,  hard  to  be 
preted,  but  harder  to  be  defended  by  the  party 
Keosed,"  and  in  which  a  verdict,  however  perverse, 
if  tvfl«red  to  remain  on  record  must  per  se  work 
insparable  mischief  to  the  party  impeached.  It  is 
DOtBeedfulfur  us,  on  tlie  present  occasion,  to  enter 
ioto  the  evidence  which  was  given  at  the  trial, 
vkUi  will  be  sufficiently  in  the  recollection  of  our 


readers,  or  in  fact  to  say  more  with  regard  to  the 
particular  subject  than  to  intimate  that  wo  allude  to 
the  well  known  case  of  Reg,  v.  Jebbt  which  was 
tried  only  the  week  before  last,  and  the  verdict  in 
which  caused  general  surprise.  We  refer  to  this 
case,  as  showing  that  an  alteration  should  be  made 
in  the  law  for  the  purpose  of  enabling  courts  of 
superior  jurisdiction  to  review  such  verdicts,  on  the 
ground  of  their  incompatibility  with  the  evidence, 
and,  if  needful,  of  referring  the  oases  for  further 
triaL  A  measure  with  this  object  was  some  time 
since  introduced  by  Mr.  Butt,  prompted  by  the  re- 
cent case  of  R.  v.  Kirwan. 

With  the  details  of  that  measure  we  are  not  par- 
ticularly acquainted,  nor  do  we  recollect  whether 
it  was  formally  rejected  or  merely  abandoned  from 
press  of  other  business.  There  is  certainly  dan- 
ger in  such  projects,  however  consistent  they  may 
appear  with  abstract  justice,  lest  they  may  practi- 
cally cripple  the  administration  of  justice,  and  per- 
haps also  tend  to  relieve  the  judge  who  presides  at 
the  trial  of  a  share  of  the  responsibility  which  a 
sense  of  his  comparative  absolute  authority  in  the 
direction  of  the  particular  trial  might  engender  in 
a  just  and  feeling  mind. 

However,  let  us  remember  that  in  actions  at  tlie 
civil  side  of  the  court,  in  some  of  which,  perhnp?, 
the  very  same  question  may  be  involved  as  in  a 
trial  on  an  indictment,  the  finding  of  the  jury  wc^uld 
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be  open  to  review,  in  case  of  any  glaring  inconsis- 
tency between  the  rational  drift  of  the  evidence 
and  the  conclusion  at  which  they  arrive,  whilst  ge- 
nerally in  criminal  cases  their  verdict,  except  upon 
technical  grounds,  must  stand  in  any  event.  It  is 
impossible  that  such  an  incongruity  should  fail  to 
impress  our  minds. 

There  is,  however,  an  exception  to  the  rule  in 
criminal  cases,  to  which  we  have  adverted,  which 
exception  makes  the  defect  in  question  all  the  more 
glaring  for  the  want  of  consistency  which  it  exhi- 
bits. Suppose  an  indictment  be  removed  by  cerii- 
orari  into  the  Queen's  Bench,  the  cause  will  go 
down  for  trial  upon  a  Nisi  Prius  record  at  the  civil 
side  of  the  court ;  the  verdict  will  be  duly  recorded 
on  the  postea,  and  the  court  above,  by  virtue  of 
their  inherent  power  over  their  own  record  may,  in 
favour  of  ike  accused^  grant  a  new  trial  as  against  the 
Crown.  Now,  if  nen^  trials  are  injurious  in  criminal 
cases,  they  should  not  be  admitted  under  the  latter 
state  of  circumstances  any  more  than  in  ordinary 
cases.  There  is  no  reason  why  parties  who  happen 
to  have  been  prosecuted  originally  in  the  Queen's 
Bench,  or  have  had  their  indictments  removed  thi- 
ther, should  be  specially  favoured.  We  say,  either 
abate  this  privilege,  or  make  it  general,  and  em- 
power the  Court  of  Queen's  Bench  or  any  other  com- 
petent court  of  criminal  appeal,  to  review  the  rele- 
vancy of  the  facts  adduced  in  evidence  to  found 
the  verdict,  as  the  law  now  admits  of  an  appeal  on 
questions  of  mere  law.  If  the  additional  facilities  of 
late  years  thrown  in  the  way  of  the  latter  have  been 
judicious,  a  fortiori  should  some  similar  provision 
be  made  for  the  former,  where  the  merits  of  the  case 
would  be  the  principal  element  involved,  whilst  it 
cannot  be  denied  that  in  the  large  majority  of  cases 
which  now  come  before  the  court  of  criminal  appeal, 
the  questions  to  be  decided  are  wholly  irrespective 
of  merits.  Another  advantage  arising  from  the  grant- 
ing of  a  power  to  review  the  facts  in  criminal  cases 
would  be  that  it  would  in  many  cases  cease  to  be 
necessary  to  resort  to  the  writ  of  certiorari,  for  the 
purpose  of  indirectly  affecting  that  which  direct 
agency  would  then  accomplish.  We  hope,  there- 
fore  to  see  some  such  measure  of  criminal  law  re- 
form as  we  have  suggested,  and  as  it  has,  we 
believe,  already  formed  the  subject-matter  of  a 
reoommendatiou  by  the  Common  Law  Commission- 
ers in  England,  we  anticipate  within  no  very  dis- 
tant period  a  le^slatlve  scheme  of  that  nature, 
common  to  both  kingdoms. 

— ♦ — 
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A    PAPER    ON    PARTNERSHIPS 

UPON  TRB  PBIKCIPLK  OF 

LIMITED    LIABILITY. 

Bead  at  a  General  Meetiof?  of  the  Society,  Nov.  6,  1854» 
by  AwDBEW  Edoab,  Esq.,  Barristcr-at-Law,  and  refer- 
red  to  the  Committee  oa  Commercial  Laws,  with  a  re- 
quest to  take  the  subject  into  immediate  consideration. 

The  recent  resolation  of  the  House  of  Commons 
on  the  subject  of  partnership  with  limited  liability* 
and  the  prevailing  opinion  of  the  public  on  the 
question,  render  it  certain  that  considerable  changes 
will  shortly  be  introduced  into  the  existing  law.  It 
is  not  to  be  denied,  however,  that  amongst  the  mer« 
can  tile  community  there  exists  a  formidable,  though 
by  no  means  general,  opposition  to  any  extensive 
change  in  the  present  law  ;  while  amongst  those 
persons  who  are  favourable  to  the  principle  of 
limited  liability,  there  is  some  difference  of  opinion, 
both  as  to  the  extent  to  which  it  should  be  admitted, 
and  as  to  the  best  mode  of  carrying  it  out  and  in- 
suring it  against  abuse. 

Although  this  society,  therefore,  has  already  in- 
quired into  the  question,  it  seems  wise  and  expedi- 
ent to  recur  to  the  subject  at  the  present  time. 
From  the  recent  establishment  of  various  sectional 
committees,  the  opportunity  is  now  afforded  of  con- 
sidering the  matter  in  all  its  different  bearings  and 
ramifications,  and  of  thus  arriving  at  results,  which 
may  aid  materially  in  the  final  settlement  of  the 
question.  The  subject  may  be  referred  generally 
to  the  different  committees,  each  of  which  will  con- 
sider that  section  of  the  question  which  comes  within 
its  own  province,  or  it  may  be  referred  specially 
to  the  Committee  on  Commercial  Laws,  which  will 
receive  assistance  from  the  other  committees  on  the 
different  points  which  fall  under  the  cognizance  of 
each  respectively. 

The  views  of  those  who  are  in  favour  of  the  in- 
troduction of  the  principle  of  limited  liability  into 
our  law,  rest  on  the  clear  and  intelligible  proposi- 
tion, that  it  is  not  expedient  **  to  prohibit  by  law^ 
persons  from  entering  into  partnership^  and  to  pro* 
hibit  them  and  others  from  dealing  together*  on  the 
terms  that  the  liability  of  one,  or  more,  or  all  of 
the  partners  should  be  limited."*  This  proposition, 
independently  of  the  authority  which  it  derives  from 
the  rules  of  enlightened  jurisprudence,  is  supported 
by  unquestionable  evidence  of  the  evils  and  hard- 
ships produced  by  the  present  law  in  this  country, 
and  of  the  advantages  flowing  from  a  different  sys- 
tem in  other  countries. 

But  strong  as  the  case  is  in  favour  of  a  change 
in  the  law  of  partnership,  there  are  various  objec- 
tions still  urged  against  it  in  certain  quarters. 
Those  objections  would  not,  at  the  present  stage  of 
the  question,  be  entitled  to  much  consideration, 
did  they  not  proceed  from  men  of  great  mercantile 
experience,  and  whose  interests  may  be  regarded 
as  involved  in  the  matter.    Even  admitting  that 


*  See  First  Report  of  Commissioners  on  Mercantile  Law. 
Opinion  of  Mr.  firamweU,  p.  28. 
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there  was  some  force  in  the  objections  referred  to, 
they  would  only  illustrate  what  Archbishop  Whately 
calls  the  **  Faiiaetf  of  objections^  t.  (f.  showing  that 
there  are  objectioan  against  some  plan,  theory,  or 
system,  and  thence  inferring  that  it  should  be  re- 
jected ;  when  that  which  ought  to  have  been  proved 
is,  that  there  are  mote  or  ttronger  objections  against 
the  receiving  than  the  rejecting  of  it." 

It  18  necessary,  however,  in  such  a  question  as 
the  present,  for  the  reason  already  stated,  that  the 
objections  to  which  I  have  alluded  should  be  care* 
fully  examined  ;  and  for  this  purpose  I  am  anxious, 
on  the  present  occasion,  to  call  attention  to  the  re- 
port of  a  committee  of  this  society  in   1849,  to 
whom  it  had  been  referred  to  consider  the  law  of 
partnership  with  reference  to  the  liability  of  part- 
ners.    The  opinion  of  a  majority  of  that  committee 
was  in  favour  of  allowing  the  formation  of  partner- 
ships in  which  the  responsibility  of  certain  of  the 
partners  should  be  limited  to  the  amount  of  capital 
advanced  by  them,  under  proper  restrictions  for  the 
prevention  of  fhiud.     The  minority  came  to  an  op- 
posite conclusion,  and  stated,  in  a  separate  paper, 
their  reasons  againat  the  recomm^dation  contained 
in  the  report  of  the  committee.     As  I  fully  concur 
in  the  resolutions  of  the  committee  as  far  as  they  go, 
and  as  the  paper  of  the  minority  appears  to  me  to 
embody  the  leading  objections  which  can  be  urged 
against  tbe  system  of  limited  liability,  and  are  sub- 
staotially  the  same  as  these  brought  forward  by  the 
majority  of  the  mefcantile  lawoommissioners  in  their 
first  report,  I  do  not  think  I  can  better  re-introduce 
the  mibjeot  to  theeonsiderBtion  of  the  society  than  by 
examioiBg  some  of  the  principal  points  of  objection 
in  the  paper  to  which  I  have  referred.  These,  I  may 
observe,  are  eathrely  directed  against  the  principle 
recommended  in  the  report ;  and  are  chiefly  founded 
on  prudential  and  economical  grounds*  There  is  one 
obfeedoo,  however,  of  a  legal  nature  which  calls  for 
observation.     The  second  reason  stated  is,  « Be- 
cause It  is  as  inconsistent  with  the  principle  of  Eng- 
lish law  as  with  justice  that  the  risks  and  losses  in- 
cidental to  oommercial  speculation  should  not  be 
borne  by  those  who  originate  them,  and  who  alone 
are  to  receive  the  profits  if  any  arise.**    Now,  al- 
thoogh,  according  to  modem  decisions,   the  law 
makes  no  dtstinotioo  between  active  and  dormant 
partners  as  long  as  the  latter  remain  in  the  firm,  I 
am  at  a  loss  to  anderstand  how  there  is  any  thing 
opposed  to  tl^  original  prindpies  of  our  jurispru- 
denoe  in  timitbg  the  liability  of  tbe  latter  under 
aertan  drcurostances.    I  do  not  allude  to  joint 
slo(^  eoaapanies  incorporated  hy  Act  of  Parliament 
or  by  nmil  charter,  which  partake  rather  of  the 
natare  of  primUgia  in  tbe  Roman  law  %  although, 
if  the  doctrine  contended  for  be  right,  and  its  vio- 
lalion  be  as  inconsistent  with  the  principle  of  Eng- 
lish law  as  of  justice,  to  allow  the  board  of  trade 
to  grant  charters  authorising  limited  liability  must 
be  as  impolitic  and  unjust  as,  in  the  language  of 
Mr.  Lowe,  to  allon  ^  the  secretary  of  the  treasury 
to  grant  dispensations  for  smuggling,  or  the  attor- 
ney-general licences  to  commit  murder."     But  the 
general  principle  of  our  law  ig  that  notice,  or  ex- 
press stipulation,  will  limit  the  liability  of  partners 
as  well  as  of  other  ooutractin  j^  parties.      In  some 


cases,  where  the  business  of  a  partnership  is  con- 
ducted by  means  of  written  documents,  this  is  pos- 
sible, and  is  commonly  done  in  tlie  case  of  life,  fire, 
and  marine  insurance.  This  method,  however,  is 
of  extremely  limited  application ;  and  in  the  ordin- 
ary departments  of  trade,  it  is  practically  impossi- 
ble to  adopt  such  a  course.  But  if  the  names  of 
all  the  dormant  members  of  a  partnership  whose 
liability  was  limited,  and  the  amount  of  capital 
agreed  to  be  advanced  by  sudi  limited  partners, 
were  registered  and  duly  published,  and  the  style 
of  the  firm  should  indicate  its  character,  so  as  to 
make  notice  a  reasonable  presumption,  and  at  all 
events  throw  the  duty  of  inquiring  on  the  party 
contracting  with  the  partnership,  [  can  scarcely 
think  that  this  would  be  inconsistent  with  the  real 
principles  of  English  law,  far  less  with  any  princi- 
ple of  justice  of  which  I  am  aware.  The  same  ob- 
servation would  apply  to  associations  and  companies 
where  the  liability  of  every  member  was  limited  ; 
and  in  this  case,  indeed,  it  would  only  be  allowing 
parties  to  do  for  themselves  what  the  Crown  or  the 
Legislature  can  now  do  for  them. 

With  regard  to  reckless  and  fraudulent  trading, 
which  it  is  objected  would  result  from  partnership 
with  limited  liability,  I  cannot  think  that  that  which 
now  exists  is  likely  to  be  very  much  increased  by  the 
proposed  change.  Of  course  it  would' be  necessary 
that  the  most  stringent  provisions  should  be  adopted 
against  fraud.  One  thing  is  clear  that  the  present 
state  of  the  law  has  a  tendency  to  prevent  honour- 
able and  intelligent  persons  from  having  anything 
to  do  with  joint  stock  companies,  and  to  leave  their 
formation  to  the  more  speculative  part  of  the  com- 
munity. Nor  does  it  seem  at  all  doubtful  that  there 
would  be  less  room,  under  a  system  of  limited  lia- 
bility, for  the  indolence,  the  carelessness,  the  posi- 
tive dishonesty  with  which  parties  are  too  apt  to 
enter  into  contracts  with  companies  when  they  know 
that  every  individual  member  is  liable  to  his  utter- 
most farthing.  Mere  bubble  schemes,  however 
high  and  respectable  the  names  which  they  might 
put  forth,  would  have  small  chance  of  success,  when 
the  furthest  extent  of  their  resources  could  be  easily 
known,  and  when  the  indefinite  liability,  which  now 
gives  such  schemes  all  their  factitious  credit  and  im- 
portance, was  withdrawn.  Independently  of  this, 
with  regard  to  such  periods  of  excitement  and  panic 
as  those  of  1824-5,  1836,  1841,  1845,  1846,  and 
1847,  I  believe  that  the  present  law  of  partnership 
had  no  inconsiderable  eflfeet  in  giving  rise  to  the 

Eurbations  which  then  took  place.  Unless  there 
been  an  immense  amount  of  capital  in  the 
country  which  was  not  profitably  employed,  the 
opportunity  would  not  have  been  afforded  for  the 
schemes  which  caused  the  panic  and  excitement  in 
those  periods ;  and  the  best  preventive  of  their  re- 
currence seems  to  be  to  afibrd  convenient  means  for 
the  profitable  investment  of  capital  by  a  system-  of 
limited  liability,  which  by  equalising  the  pressure 
will  render  it  wholesome  and  beneficial. 

But  the  great  objection  stated  by  the  minority 
of  the  committee,  and  which  still  forms  the  leading 
ground  of  opposition  against  limited  liability,  is, 
that  although  such  a  system  may  suit  a  country 
where  capital  is  scarce,  it  is  inapplicable  to,  and 
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would  be  dangerous  in,  this  country,  where  there 
is  no  want  of  capital  to  carry  out  pny  enterprise 
the  prospects  of  which  are  capable  of  reasonable 
demonstration.  Now  this  objection,  I  venture  to 
think,  is  altogether  fallacious.  There  is  a  large 
class  of  the  community  active  and  enterprising,  but 
with  whom  capital  is  scarce,  on  whom  the  system 
would  operate  as  beneficially  as  it  does  on  those 
cpuntries  generally  which  are  limited  in  point  of 
capital ;  and  it  is  impossible  to  overlook  the  case 
of  such,  notwithstanding  the  general  wealth  of  this 
country,  and  the  abundaqce  of  resources  ^hat  may 
be  at  hand  for  carrying  out  every  reasonable  en- 
terprise. But  with  regard  to  capital  never  being 
wanting  to  carry  out  any  reasonable  enterprise, 
this  is  a  view  from  which  I  beg  totally  to  dissent 
If  we  confine  our  attention  to  trade  and  manufac- 
ture as  carried  on  in  the  great  commercial  districts 
of  the  opuatry,  there  «Bay  be  some  appearance  of 
truth  in  the  proposition.  But  the  fnoment  we  ex- 
tend our  view  over  the  whole  country,  and  iake 
into  account  the  agricultural,  as  well  as  the  trad- 
ing and  manufacturing  interests,  we  shall  £nd  that 
there  is  a  great  want  of  capital,  and  that  tkis  want 
operates  in  the  most  unfavourable  manner.  Not 
only  are  there  many  small  towns  advantageously 
siUiated  for  manufactures  and  trade  which  vegetate 
from  generation  to  generation, — not  only  are  many 
works  of  public  utility,  and  which  might  be  ulti- 
mately profitable  to  their  promoters,  left  unat- 
iempted  throughout  the  country ;  but  a  large  pro- 
portion of  land  capable  of  being  profitably  culti- 
vated remains  unimproved,  while  a  very  consider- 
able  preportion  of  that  which  is  under  cultivation 
yields  t>nly  half  returns,  in  consequence  of  the  want 
of  capital  on  the  part  of  landholders  and  farmers. 
A4id  the  evil  is  daily  becoming  more  felt  in  this  lat- 
ter case  since  the  present  state  of  agricultural  sci- 
ence has  suggested  many  improvements  which  it  re- 
quires considerable  capital  advantageously  to  intro- 
duce. If  any  one  is  of  opinion  that  the  resources 
of  this  country  have  been  fully  developed,  <yt  that 
the  capital  we  possess  is  snfiicient,  under  the  pre- 
sent law  of  partnership,  to  carry  them  to  their  ut- 
most limits,  he  will  of  coorie  reject  my  argument ; 
but  believing  as  I  do,  that  much  remains  to  be  ac- 
complished both  in  trade  and  agriculture,  and  that 
whatever  capital  is  in  ezistenoe  should  be  made 
available  for  this  purpose  to  its  fullest  extent,  I 
can  admit  of  no  distinction  betwee^i  this  and  poorer 
countries ;  and  when  I  see  that  this  country  is  ca- 
pable of  being  rendered  so  much  richer  than  it  is, 
I  must  demur,  to  any  objection  to  a  change  of  the 
law  which  proceeds  upon  the  idea  that  we  already 
have  enough  of  capital  for  all  beneficial  purposes. 
Fcr  in  truth  the  whole  of  this  objection  seems  to 
involve  the  notion,  unsound  in  every  economical 
view,  that  a  country  can  have  too  much  capital, 
or  that  all  its  capital  should  not  be  made  available 
to  the  highest  degree.  Else  why  if  the  system  of 
limited  liability  is  advantageous  in  giving  full  ef- 
fect to  the  capital  of  a  poor  country,  are  tt;^  to  be 
deprived  of  the  benefit  ?  This  is  the  strict  logical 
result  of  such  an  objection,  and  it  amounts  there- 
fore to  a  most  obvious  reductio  ad  absurdum. 
If  it  be  true  that  there  is  some  fear  on  the  part 


of  capitalists  of  the  rivalnr  of  societies  and  part- 
nerships under  the  principle  of  limited  liability,  I 
venture  to  think  that  such  fear  is  unwarranted  by 
the  sound  principles  of  economical  science.  The 
general  increase  of  the  capital  of  the  country,  or 
the  rendering  more  available  what  exists,  roust 
operate  favourably  on  every  branch  of  trade.  New 
enterprises  undertaken,  new  fields  of  industry  cul« 
tivated,  and  new  markets  opened  up  do  not  neces- 
sarily interfere  with  the  old  ones.  And  if  the  pre- 
sent law  doee  give  to  those  possessed  of  large  capi- 
tals a  monopoly  in  certain  departments  of  trade  and 
manufactures,  I  have  yet  to  learn  tliat  such  a  state 
of  things  tends  to  tlie  public  advantage,  or  that 
those  who  benefit  by  it  would  not  benefit  still  more 
under  a  system  «f  unlimited  competition  and  tlie  fiill 
development  of  all  our  resources. 

There  is  one  aspect  -of  the  question  which  I  am 
anxious  to  bring  before  the  notice  of  the  Society, 
both  because  I  think  it  bas  not  occupied  a  si^ci- 
ently  prominent  place  in  most  of  the  discussions  on 
this  sublet,  and  also  because,  although  it  really 
forms  the  inoet  Important  element  in  the  wiiole 
question,  it  does  not  strictly  fall  within  the  cog- 
nizance of  any  of  our  committees.  I  allude  to  the 
social  bearings  of  the  question, — ^its  relations  to  the 
present  state  and  prospective  condition  of  the  work- 
ing classes.  The  great  inequality  of  property  in 
this  country  is  no  doubt  productive  of  many  social 
evils;  and  all  laws  whose  tendency  it  is  artificially 
to  maintain  this  inequality,  must  be  regarded  as 
impolitic  and  unwise.  Saoh  are  the  law  of  pn* 
mogeniture  and  the  law  ef  unUmtted  liability  in 
partnership.  The  latter  of  these  is  no  doubt  pro- 
ductive of  the  greater  evils.  "  What  the  working 
classes  feel,**  says  Mr.  J.  S.  Millt  *^  is  not  <o  much 
the  inequality  of  property,  considered  in  itself  as 
the  inequality  consequent  upon  it,  which  unhap- 
pily exists  now,  namely,  that  those  who  already 
have  property  have  so  much  greater  facilitiet  for 
getting  more,  than  those  who  have  it  not,  have  for 
acquiring  it.*  That  the  present  law  of  partnership 
throws  impediments  in  the  way  of  working  men  ao- 
quiriog  property,  is  a  matter  of  which  there  can  be 
no  question.  The  expense  and  difficulty  of  obtain- 
ing an  Act  or  a  charter  renders  it  impossiblefor  them 
to  undertake  schemes  on  the  principle  of  limited 
liability,  and,  with  regard  to  ordinary  partnerships^ 
the  formidable  responsibility  which  may  be  incur- 
red prevents  persons  possessed  of  capital  from  as- 
sisting working  men  in  undertakings  which  they 
might  often  be  qualified  to  carry  on  effectively. 
And  what  renders  the  evil  more  serious  is,  that  at 
the  present  day  trade  and  manufactures  can  in  ge- 
neral only  be  carried  on  successfully  by  means  of 
large  capitals;  so  that  the  difficulty  of  a  working 
man  in  bettering  bis  condition  is  now  greater  thau 
ever,  and  those  who  have  saved  a  little  money  have 
no  means  of  investing  it  at  a  profit  at  all  propor- 
tionate to  that  which  their  employers  enjoy.  Of 
course  all  this  tends  to  prevent  the  formation  of 
habits  of  frugality  and  saving  among  the  working 
classes,  and  to  foster  a  general  spirit  of  discontent 
with  their  condition,  which  leads  them  often  to  re- 
gard unfavourably  the  legitimate  profits  of  capital. 
The  consequence  of  which  is,  that  a  hostile  spirit 
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mibsisu  to  a  yeiy  great  degree  ia  the  maDufactar- 
iog  diatrtda  between  employers  and  employed,  and 
which  occasionally  breaks  forth  in  the  <<  strikes* 
and  **  lock-oats,**  from  which  the  general  interest 
of  the  country  suffers,  and  which  threaten  our  whole 
social  sysieni* 

I  cannot  but  think  that  if  a  system  of  partnership 
with  limited  liability  were  introduced,  which  should 
allow  the  working  classes  to  unite  together  in  car- 
rying on  the  business  with  which  they  were  ac- 
quainted, and  which  should  afford  greater  facilities 
for  intelligent  and  industrious  artisans  being  taken 
into  partnership  by  their  employers,  or  receiving 
assistance  from  persons  possessed  of  capital,  it 
would  tend  both  to  the  prosperity  of  the  coun- 
try, and  to  the  peace  and  happiness  of  a  large 
portion  of  the  community.  Considering  the  dis- 
content and  the  socialist  tendencies  which  undoubt- 
edly exist  in  the  manufacturing  districts,  I  see  no 
remedy  for  the  present  evils  so  direct  and  effica- 
doos  as  a  change  in  the  law,  which  should  afford 
to  the  working  classes  the  opportunity  of  becoming 
capitalists  themselves,  and  participating,  according 
to  their  industry  and  frugality,  in  the  profits  of  ca- 
ptuL  And  with  the  views  which  I  entertain,  I  do 
not  rest  the  matter  solely  on  the  grounds  of  policy 
and  expediency ;  but  regard  the  change  with  refer- 
ence to  the  working  cliMses,  as  well  as  to  the  rest 
of  the  community,  as  a  measure  of  substantial  jus- 
tice. 


STATUTES   PASSED   IN   THE    SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 
(  CaniiHuedJrom  page  24.) 
Cap.  CIL 
An  Act  to  consolidate  and  amend  the  laws  relating 
to  Bribery,  Treating,  and  undue  Influence  at 
Elections  of  Members  of  Parliament. 

[10th  August,  1854.] 

"  Whereas  the  laws  now  in  force  for  preventing 
eorropt  practices  in  the  election  of  members  to  serve 
in  Parliament  have  been  found  insufficient:  and 
whereas  it  is  expedient  to  consolidate  and  amend 
such  laws,  and  to  make  further  provision  for  secur- 
mgthe  freedom  of  such  elections:''  be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
fiAlows: 

I.  Tbe  several  AcU  of  Parliament  mentioned  in 
the  Schedule  A.  hereto  annexed,  shall  be  repealed 
to  tbe  exteei  specified  concerning  the  same  Acts 
respectively  in  the  third  column  of  the  said  schedule. 
IL  Tbe  following  persons  shall  be  deemed  ffuilty 
of  bribery,  and  shall  be  punishable  accordingly : 
1.  Every  person  who  shall,  directly  or  indirectly, 
by  himself,  or  by  any  other  person  on  his  be- 
half, give,  lend,  or  agree  to  give  or  lend,  or 
shall  oflTer,  promise,  or  promise  to  procure  or 
to  endeavour  to  procure,  any  money  or  valua- 
ble consideration,  to  or  for  any  voter,  or  to  or 
for  any  person  on  behalf  of  any  voter,  or  to  or 
for  any  other  persouy  in  order  to  induce  any 


voter  to  vote,  or  refrain  from  voting,  or  shall 
corruptly  do  any  such. act  as  aforesaid,  on  ac- 
count of  such  voter  having  voted  or  refrained 
from  voting  at  any  election  : 

2.  Every  person  who  shall,  directly  or  indirectlyt 
by  himself,  or  by  any  other  person  on  his  be* 
half,  give  or  procure,  or  agree  to  give  or  pro- 
cure, or  offer,  promise,  or  promise  to  procure 
or  to  endeavour  to  procure,  any  office,  place, 
or  employment  to  or  for  any  voter,  or  to  or 
for  any  person  on  behalf  of  any  voter,  or  to  or 
for  any  other  person,  in  order  to  induce  such 
voter  to  vote,  or  refrain  from  voting,  or  shall 
corruptly  -do  any  such  act  as  aforesaid,  on  ac- 
count of  any  voter  having  voted  or  refrained 
from  voting  at  any  election  : 

d.  Every  person  who  shall,  directly  or  indirectly, 
by  himself,  or  by  any  other  person  on  his  be- 
half, make  any  such  gift,  loan,  offer,  promise, 
procurement,  or  agreement  as  aforesaid,  to  or 
for  any  person,  in  order  to  induce  such  person 
to  procure,  or  endeavour  to  procure,  the  return 
of  any  person  to  serve  in  Parliament,  or  the 
vote  of  any  voter  at  any  election  : 

4.  Every  person  who  shall,  upon  or  in  conse- 
quence of  any  such  gift,  loan,  offer,  promise, 
procurement,  or  agreement,  procure  or  engage, 
promise,  or  endeavour  to  procure  the  return  of 
any  person  to  serve  in  Parliament,  or  the  vote 
of  any  voter  at  any  election : 

5.  Every  person  who  shall  advance  or  pay,  or 
cause  to  be  paid,  any  money  to  or  to  the  use 
of  any  other  person  with  the  intent  that  such 
money,  or  any  part  thereof,  shall  be  expended 
in  bribery  at  any  election,  or  who  shall  know- 
ingly pay  or  cause  to  be  paid  any  money  to 
any  person  in  discharge  or  repayment  of  any 
money  wholly  or  in  part  expended  in  bribery' 
at  any  election : 

And  any  person  so  offending  shall  be  guilty  of  a 
misdemeanor,  and  in  Scodand  of  an  offence  punish- 
able by  fine  and  imprisonment,  and  shall  also  be 
liable  to  forfeit  the  sum  of  one  hundred  pounds  to 
any  person  who  shall  sue  for  the  same,  together 
with  full  costs  of  suit :  provided  always,  that  the 
aforesaid  enactment  shall  not  extend  or  be  construed 
to  extend  to  any  money  paid  or  agreed  to  be  paid 
for  or  on  account  of  any  legal  expenses  honajide 
incurred  at  or  concerning  any  election. 

III.  The  following  persons  shall  also  be  deemed 
guilty  of  bribery,  and  shall  be  punishable  accord- 
ingly : 

1.  Every  voter  who  shall,  before  or  during  any 
election,  directly  or  indirectly,  by  himself  or 
by  any  other  person  on  his  behalf,  receive, 
agree,  or  contract  for  any  money,  gift,  loan,  or 
valuable  consideration,  office,  place,  or  employ- 
ment, for  himself,  or  for  any  other  person,  for 
voting  or  agreeing  to  vote,  or  for  refraining 
or  agreeing  to  refrain  from  voting,  at  any 
election. 

2.  Every  person  who  shall,  after  any  election, 
directly  or  indirectly,  by  himself,  or  by  any 
other  person  on  his  behalf,  receive  any  money 
or  valuable  consideration  on  account  of  any 
person  having  voted  or  refrained  from  voting. 
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or  haviug  iodaced  any  other  person  to  vote  or 
refrain  from  voting,  at  any  election  : 
And  any  person  so  offending  sliall  be  guilty  of  a 
misdemeanor,  and  in  Scotland  of  an  offence  punish- 
able by  fine  and  imprisonment,  and  shall  also  be 
liable  to  forfeit  the  sum  often  pounds  to  any  person 
who  shall  sue  for  the  same,  together  with  full  costs 
of  suit. 

IV.  Every  candidate  at  an  election,  who  shall 
corruptly  by  himself,  or  by  or  with  any  person,  or 
by  any  other  ways  or  means  on  his  behalf,  at  any 
time,  either  before,  during,  or  after  any  election, 
directly  or  indirectly  give  or  provide,  or  cause  to 
be  given  or  provided,  or  shall  be  aooessory  to  the 
giving  or  providing,  or  shall  pay,  wholly  or  in  part, 
any  expenses  incurred  for  any  meat,  drink,  enter- 
tainment, or  provision  to  or  for  any  person,  in  order 
to  be  elected,  or  for  being  elected,  or  for  the  pur- 
pose of  corruptly  infiuenoing  such  person  or  any 
other  person  to  give  or  refrain  from  giving  his  vote 
at  sucii  election,  or  on  account  of  such  person  having 
voted  or  refrained  from  voting,  or  being  about  to 
vote  or  refrain  from  voting,  at  such  election,  shall 
be  deemed  guilty  of  the  offence  of  treating,  and 
shall  forfeit  the  sum  of  fifty  pounds  to  any  person 
who  shall  sue  for  the  same,  with  full  costs  of  suit ; 
and  every  voter  who  shall  corruptly  accept  or  take 
any  such  meat,  drink,  entertainment,  or  provision, 
shall  be  incapable  of  voting  at  suchi  election,  and 
his  vote,  if  given,  shall  be  utterly  void  and  of  none 
effect. 

V.  Every  person  who  shall,  directly  or  indirectly, 
by  himself,  or  by  any  other  person  on  his  behalf, 
make  use  of,  or  threaten  to  make  use  of,  any  force, 
violence,  or  restraint,  or  inflict  or  threaten  the  in- 
fliction, by  himself  or  by  or  through  any  other  per- 
son, of  any  injury^  damage,  harm,  or  loss,  or  in  any 
•other  manner  practise  intimidation  ufH>n  or  against 
any  person  in  order  to  induce  or  compel  such  per- 
son to  vote  or  refrain  from  voting,  or  on  account 
of  such  person  hffving  voted  or  refrained  from  vot* 
ing,  at  any  election,  or  who  shall,  by  abduction^ 
duress,  or  any  fraudulent  device  or  contrivance,  im- 
pede, prevent,  or  otherwise  interfere  with  the  fVee 
exercise  of  the  franefaise  oi  any  voter,  or  shall 
thereby  compel  iodciee,  or  prevail  upon  any  voter, 
either  to  give  or  refrain  fVom  giving  his  vote  at  any 
eleotiouy  shall  be  deemed  to  have  committed  the  of- 
fence of  undue  influenoe^  and  shall  be  guilty  of  a 
misdemeanor,  and  in  Scotland  of  an  offence  pun- 
ishable by  fine  or  imprisonment,  and  shall  also  be 
liable  to  forfeit  the  sum  of  fifty  pounds  to  any  per- 
son who  shall  sue  for  the  Bame,  together  with  full 
costs  of  euit, 

Vi,  Whenever  it  shall  be  proved  before  the  re- 
vising barrister  that  any  person  who  is  or  claims  to 
be  placed  on  the  list  or  register  of  voters  for  any 
county,  city,  or  borough  has  been  convicted  df  bri- 
bery or  undue  influence  at  any  election,  or  that 
judgment  has  been  obtained  agaiqst  any  such  per- 
son for  any  penal  sum  hereby  made  recoverable  in 
respect  of  the  offences  of  bribery,  treating,  or  un- 
due influence,  or  either  of  them,  then  and  in  that 
case  such  revising  barrister  shall,  in  case  the  name 
of  such  person  is  in  the  list  of  voters,  expunge  the 
same  therefrom^  or  shall)  in  case  such  petson  is 


claiming  to  have  his  name  inserted  therein,  disallow 
such  claim ;  and  the  names  of  all  persons  whose 
names  shall  be  so  expunged  from  the  list  of  voters, 
and  whose  claims  shall  be  so  disallowed,  shall  be 
thereupon  inserted  in  a  separate  list,  to  be  entitled 
<<  The  list  of  persons  disqualified  for  bribery  treat- 
ing, or  undue  influence,''^  which  last-mentioned  list 
shall  be  appended  to  the  list  op  register  of  voters, 
and  shall  be  printed  and  published  therewith,  wher- 
ever the  same  shall  be  or  is  required  to  be  printed 
or  published. 

Vir.  No  candidate  before,  during,  or  after  any 
election  shall  in  regard  to  such  election,  by  himself 
or  agent,  directly  or  indu'ectly,  give  or  provide  to 
or  for  any  person  having  a  vote  at  such  election,  or 
to  or  for  any  inhabitant  of  the  county,  city,  borough, 
or  place  for  which  such  election  is  had,  any  cock- 
ade, ribbon,  or  other  mark  of  distinction ;  and  every 
person  so  giving  or  providing  shall  for  every  such 
offence  forfeit  the  sum  of  two  pounds  to  such  person 
as  shall  sue  for  the  same,  together  with  full  costs  of 
suit ;  and  all  payments  made  for  or  on  account  of 
any  chairing,  or  any  such  cockade,  ribbon,  or  mark 
of  distinction  as  aforesaid,  or  of  any  bands  of  music, 
or  flags  or  banners,  shall  be  deemed  illegal  pay*- 
ments  within  this  Act. 

VIII.  No  person  having  a  right  to  vote  at  the 
election  for  any  county,  city,  borough,  or  other 
place,  shall  be  liable  or  compelled  to  serve  as  a  spe- 
cial constable  at  or  during  any  election  for  a  mem* 
her  or  members  to  ser#e  in  Parliament  for  such 
county,  city,  borough,  or  other  place,  unless  he 
shall  consent  so  to  act ;  and  he  shall  not  be  liable 
to  any  fine,  penalty,  or  punishment  whatever  for 
refusing  so  to  act,  any  statute,  law,  or  usage  to  the 
contrary  notwithstanding. 

IX.  The  pecuniary  penalties  hereby  imposed  for 
the  offences  of  bribery,  treating,  or  undue  influence 
respectively  shall  be  recoverable  by  action  or  suit 
by  any  person  who  shall  sue  for  the  same  in  any  of 
her  ^Iajesty's  Superior  Courts  at  WeHmifntert  if 
the  offence  be  committed  in  England  or  Wales^  and- 
in  any  of  her  Miyesty's  Superior  Courts  in  Dublin^ 
If  the  offence  be  committed  in  Ireland^  and  in  or 
before  the  Court  of  Session,  if  the  offence  be  com- 
mitted in  Soaitandf  and  not  otherwise. 

X.  It  shall  be  lawful  for  any  criminal  court,  be- 
fore which  any  prosecution  shall  be  instituted  for 
any  offence  against  the  provisions  of  this  Act,  to 
order  payment  to  the  prosecutor  of  such  costs  and 
expenses  as  to  the  said  court  shall  appear  to  have 
been  reasonably  incurred  in  and  about  the  conduct 
of  such  prosecution :  pi^vided  aWays,  that  no  in- 
dictment for  bribery  or  undue  influenod  shall  be 
triable  before  any  court  of  quarter  sessioBS. 

XL  For  the  more  effsctueil  observance  of  thia 
Act,  every  returning  officer  to  whom  the  execution 
of  any  writ  or  precept  for  electiag  any  member  Or 
members  to  serve  in  Parliament  may  appertain  or 
belong  shelly  in  Keu  of  the  prodamatioo  or  notice 
of  election  Wetofore  used,  publish  or  cause  to  be 
publisbed  such  proclamation  or  notice  of  election  as 
is  mentioned  to  Schedule  B  to  this  Act»  or  to  the 
like  effect 

XIL  In  case  of  any  indictment  or  information  by 
a  private  prosecutor  for  any  offence  against  the  pro- 
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visions  of  this  Act,  if  jadginent  shall  be  given  for 
the  defendant,  he  shall  be  entitled  to  recover  from 
the  prosecator  the  costs  sostained  by  the  defendant 
bj  reason  of  such  indictment  or  information,  such 
costs  to  be  taxed  by  the  proper  officer  of  the  court 
io  which  such  judgment  shall  be  given. 

XIII.  It  shall  not  be  lawful  for  any  court  to  order 
payment  of  the  costs  of  a  prosecution  for  any  of* 
fence  against  the  provisions  of  this  Act,  unless  the 
prosecutor  shall,  before  or  upon  the  finding  of  the 
indictment  or  the  granting  of  the  information,  enter 
into  a  recognizance,  with  two  sufficient  sureties,  in 
the  sum  of  two  hundred  pounds,  (to  be  acknow- 
ledged ID  like  manner  as  is  now  required  in  cases 
of  writs  of  certiorari  awarded  at  the  instance  of  a 
defendant  in  an  indictment),  with  the  conditions 
following ;  that  is  to  say,  that  the  prosecutor  shall 
conduct  tlie  prosecution  with  effect,  and  shall  pay 
to  the  defendant  or  defendant^  in  case  he  or  they 
shall  be  acquitted,  bis  or  their  costs. 

XIV.  No  person  shall  be  liable  to  any  penalty 
or  forfeiture  hereby  enacted  or  imposed,  unless 
some  prosecution,  action,  or  suit  for  the  offence 
committed  shall  be  commenced  against  such  person 
within  the  space  of  one  year  next  after  such  offence 
against  this  Act  shall  be  committed,  and  unless  such 
person  shall  be  summoned  or  otherwise  served  with 
writ  of  process  within  the  same  space  of  time,  so  as 
such  summons  or  service  of  writ  or  process  shall 
not  be  prevented  by  such  person  absconding  or 
withdrawing  out  of  the  jurisdiction  of  the  court  out 
of  which  such  writ  Or  other  process  shall  have  is- 
sued ;  and  in  case  of  any  sucb  prosecution,  suit,  or 
process  as  aforesaid,  the  same  shall  be  proceeded 
with  and  carried  on  without  any  wilful  delay. 

XV.  «  Whereas  it  is  expedient  to  make  further 
provision  for  preventing  the  ofibnces  of  bribery, 
treating,  and  undue  influence,  and  also  for  dimin- 
ishing the  expenses  of  elections :"  be  it  enacted, 
that  within  six  days  after  the  passing  of  this  Act  the 
returning  officers  of  the  City  of  Canierburyy  the 
boroughs  of  CamMdg^,  £htg8tonrvpoH''Bull^  Mai- 
don  and  Bomstapky  and  onoe  in  every  year  in  the 
month  of  Augtutj  the  returning  officer  of  every 
connty,  dty,  and  borooeh  shall  appoint  a  fit  and 
proper  person  to  be  an  election  ofl&cer,  to  be  called 
*"  Eleettoo  Aoditor  or  Auditor  of  Eleotion  Expenses," 
to  act  at  any  election  or  elections  for  and  during  the 
year  then  next  ensuing,  and  until  another  appoint- 
ment of  election  auditor  shall  be  made ;  and  such 
retuming  officer  shall,  in  such  way  as  he  shall  think 
best,  give  public  notice  of  such  appointment  in  such 
county,  city,  or  borough ;  provided,  that  any  person 
appointed  an  election  auditor  mav  be  re-appointed 
as  crfien  as  the  rettiming  officer  for  the  time  being 
diall  tliink  fit ;  and  that  every  person  who  shall  be 
an  election  auditor  on  the  day  appointed  for  any 
Section  shall  continue  to  be  the  election  auditor  in 
respect  of  sucb  election  until  the  whole  business  of 
soeh  election  shall  be  concluded,  notwithstanding 
the  subsequent  appointment  of  any  other  person  as 
election  auditor ;  and  every  election  auditor  upon 
his  appointment  shall  make  and  sign  before  the  re- 
turning officer  the  following  declaration: 

"1  [A.  ^.]  do  solemnly  and  sincerely  promise  and 
declare,  that  1  will  well  and  truly  aud  faithfully,  to 


the  best  of  my  ability  in  all  things,  perform  my  duty 
as  election  auditor,  according  to  the  provisions  of 
•The  Corrupt  Practices  Prevention  Act,  1854.*" 
And  every  election  auditor  wilfully  doing  any  act 
whatever  contrary  to  the  true  intent  and  meaning  of 
such  declaration,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  in  Scotland  of  an  offence  punishable 
with  fine  and  imprisonment 

XVI.  All  persons,  as  well  agents  as  others,  who 
shall  have  any  bills,  charges,  or  claims  upon  any 
candidate  for  or  in  respect  of  any  election,  shall 
send  in  such  bills,  charges,  or  claims,  within  one 
month  from  theulay  of  the  declaration  of  the  elec- 
tion of  such  candidate,  or  to  some  authorised  agent 
of  such  candidate  acting  on  his  behalf,  otherwise 
such  persons  shall  be  barred  of  their  right  to  recover 
such  claims,  and  every  or  any  part  thereof:  provided 
always,  that  in  case  of  the  death  within  the  said 
month  of  any  person  claiming  the  auKmnt  of  such 
bill,  charge,  or  claim,  the  legal  representative  of 
such  person  shall  send  in  such  bill,  charge,  or  claim 
within  one  month  after  obtaining  probate  or  letters 
of  administration,  or  confirmation  as  executor,  as 
the  case  may  be,  or  the  right  to  recover  such  claim 
shall  be  barred  as  aforesaid. 

XVII.  Every  candidate  shall,  by  himself  or  his 
agent  in  that  behalf,  within  three  months  after  tlie 
day  of  the  declaration  of  the  election,  or  within 
two  months  after  any  bill,  charge,  or  claim  has  been 
sent  in  by  the  legal  representative  of  any  deceased 
creditor,  as  herein>before  provided,  send  in  to  the 
election  auditor  for  payment  of  all  such  bills,  charges, 
or  claims,  (except  as  herein 'after  excepted)  as  have 
been  sent  in  to  such  candidate  within  the  one  month 
herein-before  specified  from  the  day  of  the  declara- 
tion of  the  election  or  after  the  granting  of  probate 
or  letters  of  administration,  or  confirmation  as  ex- 
ecutor, as  the  case  may  be:  provided  always,  that 
the  candidate  shall,  by  himself  or  his  agent  as  afore- 
said, at  the  time  of  bis  sending  in  any  such  bill, 
charge  or  claim,  state  to  the  election  auditor  whe- 
ther he  admits  the  whole  amount  of  such  bill,  charge, 
or  claim,  or  if  not  the  whole  then  how  much  there- 
of, if  any,  he  admits  to  be  correct :  provided  also, 
that  in  case  of  the  wilful  default  of  the  candidate, 
by  himself  or  his  agent  as  aforesaid,  in  sending  in 
all  such  bills,  charges,  or  claims,  or  in  making  such 
statement  at  the  time  of  sending  in  such  bills,  char- 
ges, or  claims,  he  shall  be  liable  to  a  penalty  of 
twenty  pounds,  and  to  a  further  penalty  of  ten 
pounds  for  every  subsequent  week  of  wilful  default 
or  neglect  in  sending  in  all  such  bills,  charges,  or 
claims,  or  in  making  such  statement,  to  be  recovered 
by  any  person  who  will  sue  for  the  same,  together 

»with  full  costs  of  suit:  provided  always,  that  in 
case  any  sucb  candidate  shall  be  absent  from  the 
United  Kingdom  at  the  time  of  such  election,  he 
shall  send  in  to  the  election  auditor  for  payment  of 
any  such  bills,  charges,  or  claims  as  aforesaid,  within 
one  month  after  his  return  to  the  United  Kingdom, 
which  shall  be  of  the  same  force  and  effect  as  if  the 
same  had  been  sent  in  as  herein  provided. 

XVlil.  No  payment  of  any  bill,  charge,  or  claim, 
or  of  any  mobey  whatever,  for  or  in  respect  of  any 
election,  or  the  expenses  thereof,  (except  as  herein 
excepted,)  shall  be  made  by  or  by  the  authority  of 
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any  candidate,  except  by  or  through  such  election 
auditor,  and  any  payment  made  by  or  by  the  au- 
thority of  any  candidate  otherwise  than  as  herein 
provided  shall  be  deemed  and  taken  to  be  an  illegal 
payment,  and  upon  proof  thereof  such  candidate 
shall  forfeit  the  sum  of  ten  pounds,  with  double  the 
amount  of  such  illegal  payment,  and  full  costs  of 
suit,  to  any  person  who  will  sue  for  the  same  r  pro  < 
vided  always,  that  it  shall  be  lawful  for  any  candi- 
date, by  himself  or  his  agent,  to  name  any  banker 
through  whom  alone  such  bills,  charges,  or  claims, 
or  money,  as  aforesaid,  shall  be  paid  by  the  elec- 
tion auditor,  and  in  that  case  the  election  auditor 
shall  pay  such  bills,  charges,  and  claims,  by  cheques 

^  drawn  on  such  banker,  to  be  countersigned  by  the 
candidate,  or  some  person  on  his  behalf  specially 
appointed  for  that  purpose. 

XIX.  If  the  election  auditor,  by  the  authority  of 
any  candidate,  tenders  or  offers  to  pay  any  sum  in 
respect  of  any  bill,  charge,  or  claim  sent  in  as  herein- 
before provided,  such  tender  shall  be  taken  for  all 
purposes  to  be  the  tender  of  such  candidate,  and 
may,  in  any  action  or  other  proceeding  brought 
against  such  candidate  to  recover  the  amount  of  such 
'  bill,  charge,  or  claim,  be  pleaded  as  such,  or  other- 

^  wise  be  made  available  according  to  the  proceedings 
of  the  court  in  which  such  action  or  other  proceed- 
ing is  brought  or  carried  on ;  and  if  such  plea  is 
pleaded,  or  if  it  shall  be  deemed  advisable  fbr  any 
other  reason  to  pay  money  into  court  in  any  action 
or  other  proceeding  brought  agaiqst  i|  candidate  in 
respect  of  any  liability  alleg^  to  have  been  in- 
curred by  him  at  such  election,  the  election  auditor 
may,  at  the  request  of  the  candidate,  and  by  leave 
of  any  one  of  the  judges  of  the  superior  courts  of 
common  law  at  WetitminHer^  or  of  any  one  of  Che 
judges  of  her  Majesty's  superior  courts  at  Dublin^ 
or  of  any  one  of  the  judges  of  the  court  of  session 
in  ScoHandy  as  the  case  may  be,  pay  into  court  the 
sum  required ;  and  such  payment  into  court  by  the 
election  auditor  shall,  for  the  purposes  of  such  ac- 
tion, be  deemed  and  taken  to  be  and  may  be  pleaded 
as  payment  into  court  by  the  candidate  himself: 
provided  always,  that  on  any  issue  or  hearing  in 
reference  to  any  such  tender  or  payment  of  money 
into  court,  it  shall  not  be  necessary  to  prove  the 
appointment  of  the  election  auditor. 

aX.  Nothing  in  this  Act  contained  (except  as 
herein  specially  provided)  shall  be  taken  to  limit 
the  right  of  any  creditor  to  bring  any  action,  or 
otherwise  to  proceed  against  a  candidate  for  or  in 
respect  of  any  expenses  connected  with  the  elec- 
tion ;  and  if  in  any  such  action  or  proceeding  final 
judgment  be  obtained  against  the  candidate,  such 
candidate  shall  forthwith  send  to  the  election  au- 
ditor a  copy  or  certificate  of  such  judgment  \  and 
when  and  as  the  monies  recovered  by  the  said  judg- 
ments, or  any  part  thereof,  shall  be  paid  or  satis- 
fied by  such  candidate,  or  shall  be  obtained  under 
or  by  virtue  of  any  exeeutionv  the  said  candidate 
shall' thereupon  forward  to  the  election  auditor  a 
statement  of  the  monies  so  paid  or  obtained  in  re- 
spect of  such  judgment. 

(To  be  continued.) 
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DUBLIN,  DECEMBER  dO,  1854. 

— ♦ — 

9m  m  irvMifinr  oarXa^4ii  by  E^Ur  ?  A  Letter  to  the 
Lord  Chancellor  on  the  Contemplated  Transfer  of  Land 
b|  M^tif^.  By  JoasPH  Goodbts,  Esq.,  of  LIncohi'e 
ttPy  B8rt1st#r*ai«^w.    London :  Benning  and  COt 

SiOiTRATioN  of  assaranoesoonnected  with  land  in 
Baihiid  haying  been  limUed  to  two  counties— Mid- 
«te  and  Yorlc,  it  has  long  been  a  question  of 
Wate  whether  a  system  of  registry  should  not  be 
tttonded  to  the  entire  land  of  England,  as  has  been 
tii«  ease  in  this  country  and  in  Scotland. 

As  the  march  of  law  reform  has  advanced,  it 
^  Wen  proposed  not  merely  to  register,  but  so  to 
v^gilter,  aa  tial  land  may  be  rendered  as  easy  of 
hmsfer  as  Goverament  stock. 

Tfci  eacaet  mode  of  accomplishing  this  gigantic 
•■••uprise  with  security  to  existing  interests  and 
•■Went  simpb'ctty  to  be  adapted  to  universal  ap- 
pB^i^on,  baa  not  been  developed  with  distinctness. 
ft.lis  Seen  shadowed  out  as  feasible  by  the  aid  of 
^iffaanoe  maps  and  ciphers,  but  no.  daring  law 
^<injBr  has  introduced  a  bill  into  Parliament,  the 
^ttfPh^proportions  of  which  can  be  seen,  and  either 
■«W«d  into  shape. or  rejected  as  unfit  for  use. 

to  loiig  as  Ireland  was  a  fit  subject  for  experi- 


tnent,  Sir  John  Rom  illy  was  bold  enough  to  make 
the  attempt,  and  succeeded,  contrary  to  our  most 
earnest  remonstrant  in  placing  upon  the  statute 
book  the  Act  of  the  Idth  and  14th  Vic  c.  72,  which 
has  ever  since,  and  we  firmly  believe  will  for  ever, 
(save  as  to  some  general  sections,  which  can  be 
dovetailed  with  usefulness  into  an  improved  Regis- 
tration Act,)  remain  a  dead  letter. 

It  gives  approximately  an  idea  of  a  general  mode 
of  registration  for  England,  and,  singularly  enough 
has  never  been  alluded  to  by  Mr.  Goodeve  in  the 
very  able  pamphlet  we  purpose  to  notice.  The 
writer  combats  with  much  ability  the  popular  idea 
of  the  feasibility  of  making  land  as  convertible  as 
stock,  and  has  arrayed  a  vast  number  of  good  solid 
facts  to  show  that  the  landed  interest  would  gain 
little,  if  anything,  in  point  of  cost  by  a  general  land 
register,  :construeted  with  a  view  to  facilitate  sales, 
w^hilst  they  would  lose  in  point  of  security. 

Ttie  difficulty  which  wefeel,.and  which,  no  doubt, 
our  author  felt,  is  to  arrive  at  a  precise  plan  with 
which  to  deal ;  we  have  risen  from  a  careful  perusal 
of  the  pamphlet  with  an  increased  idea  of  the  stu* 
pendous  difficulties  of  creating  a  land  register,  by 
which  land  can  be  conveyed  by  public  registration, 
giving  the  purchaser  a  Parliamentary  title,  and 
securing  the  due  application  of  the  purcbase*money, 
but  we  have  not  discovered  more  than  the  vague 
outline  of  a  plan  for  such  a  purpose.    We  have  men 
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of  bockraiQ,  not  real  warriors,  to  contend  with. 
We  hear  it  stated,  "  The  thing  can  be  done  and 
easily,"  but  how  do  the  advocates  of  the  proposed 
undefined  system  escape  from  the  dilemma  thus  put? 

If,  as  Mr.  Goodeve  justly  observes,  beneficial 
interests,  as  distinguished  from  representative  in- 
terests, are  put  upon  the  registry,  transfers  can- 
not be  efiected  without  having  the  beneficianes  re- 
presented, and  if  representative  interests  are  alone 
put  upon  the  registry  you  cannot  secure  the  benefi- 
ciaries. In  the  one  case  immediate  and  simple  con- 
vertibility cannot  be  obtained^  nor  in  the  other 
absence  from  fraud. 

And  again,  if  the  land  of  the  kingdom  is  to  be 
transferred  like  stock  in  the  books  of  the  Bank  of 
England,  it'must  have,  like  its  subject  of  compari- 
son, a  beginning,  by  inscription  in  books,  with  in- 
cidents of  transfer  analogous  to  those  of  stock,  andi 
therefore,  the  whole  land  of  the  kingdom  must  be 
inscribed  with  its  title  and  its  ownership,  a  monster 
-**  Domesday  Boke'*  of  the  19th  century. 

One  can  understand  three  hundred  minions  of 
consols  created  to-day  with  peculiar  properties,  and 
rendered  transferable  to-morrow ;  but  we  cannot  at 
all  comprehend  the  whole  land  tenure  in  England 
being  put  upon  a  register,  and  reduced,  with  all  its 
pre-existing  and  Infinitely  complicated  relations, 
into  a  commodity  as  saleable  as  stock.  The  retro« 
spective  view  is  one  of  the  most  difficult  conceivable. 
On  this  point  we  avail  ourselves  of  the  descriptive 
pen  of  the  writer. 

«  Any  scheme  of  registration  therefore,  if  it  be 
national,  would  seem  to  involve  as  its  preliminary, 
tlie  labour  of  getting,  in  some  shape  or  other,  on  to 
tlie  registry,  a  representation  of  the  whole  area  of 
the  kingdom,  in  subdivisions  as  minute  as  that  of  its 
ownership,  and  in  a  form  capable  of  assigning  'each 
subdivision  to  its  appropriate  title.  This  too,  it  will 
be  observed,  would  be  required  in  reference  as  much 
to  that  one  of  the  plan9»  pointed  out  above,  which 
proposes  to  admit  to  registration  wirh  the  infirmities 
of  the  antecedent  title,  as  the  one  which  constitutes 
registration  a  warranty  from  the  first,  inasmuch  as 
a  primary  transfer  under  the  former  must  connect 
itself  with  the  registered  par^^ls,  just  as  much  as 
any  succeeding  transfer. 

**  How  many  sectional  subdivisions  would  be  re- 
quisite to  represent  the  ownership  of  the  county  of 
Middlesex  alone,  how  many  of  the  city  of  London, 
it  is  presumed,  has  been  calculated  by  those  who 
promote  the  scheme ;  and  it  must  be  remembered  | 
that  every  town  in  the  kingdom  has  its  multiplica- 
tion of  ownership,  not  only  in  its  streets,  but  in  its 
very  alleys. 

"  Measured  by  acreage,  the  whole  soil  of  the 
country  has  been  computed  at  thirty-seven  millions 
and  a  fraction  of  acres.  If  in  this  larger  proportion 
of  instances  not  only  one  but  a  plurality  of  acres  is 


to  be  assigned  to  any  single  ownership,  it  is,  never- 
theless, perfectly  true,  that  cases  exist  to  some 
amount  in  which  the  proprietorship  of  single  acres 
is  distributed  among  a  plurality  of  owners,  indeed 
almost  down  to  the  point  in  which — 

'  Erery  rood  of  ground  maintain'd  its  zoan.' 

**  If  this  representation  of  the  soil  is  to  be  at- 
tempted by  means  of  maps,  permit  me  to  call  your 
Lordship's  consideration  both  to  the  labour  and  the 
cost  involved  in  the  construction  of  such  maps  as 
would  at  all  approach  to  the  requisite  detail  and  the 
necessary  accuracy. 

"  Try  the  same  thing  by  descriptive  schedule* 
Into  how  many  miles  of  parchment  would  such  a 
*  bide  of  land'  extend  itself! 

"  Infinitestimal  as  would  be  the  required  subdivi- 
sion of  the  soil  in  the  case  of  maps  at  stll  events, 
and  to  some  extent  in  that  of  schedules  also,  even 
that  subdivision  would  be  of  the  surface  only,  and 
would  be  far  from  accurately  tepresenting  the  whole 
ownership. 

**  Easements  form  no  inconsiderable  branch  of,  or 
restriction  upon  general  ownership*  And  tliese 
easements  as  well  public  as  private,  «nd  of  tliese,  if 
some  exist  over  the  surface,  others  are  underneath  it. 

**  One  has  a  right  of  way  over  the  soil  of  the  land 
of  another;  a  second,  a  right  of  watwconrse  through 
it;  a  third,  a  right  of  mining  under  it;  or  there  may 
be  rights  of  common,  and  so  forth,  and  either  in 
favour  of  a  whole  district,  or  a  given  locality  of 
some  portion  of  it«  There  may  he  r'trers  with  rights 
of  fishing  down  to  some  given  points  of  the  stream 
or  of  the  margin,  or  rights  of  ferry  across,  or  tolls 
upon  bridges  over  them. 

"  Obligations  may  exist  restricting  the  mode  of 
user,  as  in  the  instance  of  conditions  against  build- 
ing otherwise  than  within  some  prescribed  limit  or 
in  some  particular  form. 

<'  The  very  boundary  or  termination  of  a  passage 
or  right  of  way,  the  limit  of  a  party  wall,  the  right 
of  user  of  a  passage  or  a  wall,  may  be  a  matter  of 
substantial  importance  to  the  parties  interested. 

<'  All  these  and  every  other  conceivable  ramifica- 
tion of  ownership  must  be  defined,  or  the  registry 
would  appear  to  fail  at  its  very  threshold.** 

Assume  eyen  the  land  and  the  existing  right  of 
proprietorship — though  as  to  the  latter  the  difficulty 
of  determining  such  right  is  ^attended  with  the 
gravest  difficulties — to  have  been  placed  on  the  re- 
gister, the  practical  question  arises,  with  what  ob- 
ject ?  That  generally  stated  is  for  the  purpose  of 
facility  of  transfer  with  a  title  assured  to  the  pur- 
chaser. 

Is  this  unattended  with  objection  ? 

Let  us  take  the  illustrations  of  Mr.  Goodeve* 

"  For  example,  then,  A  dies,  the  registered  owner, 
and  let  us  try  the  result  in  reference  to  either  of  the 
two  alternative  suppositions,  that  of  his  registration 
being  beneficial,  or  its  being  fiducrary. 

"  And,  first,  as  to  the  former.  Now,  he  dies  ei- 
ther testate  or  intestate.  Upon  the  principle  of 
the  register  being  made  a  warranty  of  title,  the 
right  of  succession  in  his  representatives  must  be 
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establiabedy  before  the  title  foanded  upon  it  can 
with  any  propriety  be  placed  upon  the  register  as 
substitationary  for  the  former  tide,  whether  by  the 
iinniediate  adiuission  there  of  the  new.beneficiaries, 
or,  in  the  case  of  settlement,  the  registration  of 
trustees  to  represent  thens* 

**  In  the  case  either  of  testacy  or  intestacy  there 
b  of  coarse  required  the  preliminary  proof  of  death. 

^  Upon  the  supposition  of  testacy  the  sufficiency 
of  the  will  as  a  testamentary  instrument,  and  the 
construction  and  validity  of  the  gift  under  which 
the  title  is  claimed,  with  the  fact  of  the  testator's 
death,  must  be  ascertained  before  the  title  founded 
on  it  can  with  any  propriety  be  placed  upon  the 
register. 

«*  In  the  case  of  intestacy,  the  fact  must  be  es- 
tablished, and  with  it  the  representation  of  the 
heir,  and  the  title  may  possibly  be  founded  on  some 
remote  descent,  and  consequently  some  complicated 
and  difficult  pedigree.  * 

''Supposiog  A*s  interest,  however,  to  be  fidn- 
dary  only,  the  validity  of  the  appointment  of  the 
new  trastee,  who  is  to  be  the  successor  to  the  de- 
ceased, most  be  established  before  the  right  to  re- 
pinlHft£naBded  on  it  could  be  recognized,  and 
fiv  this  some  process  or  other  would  seem  to  be 
seeded. 

«  It  is  hardly  necessary  to  point  out  that  this  ope- 
ration becomes  necessary  on  every  occasion  of  death 
of  the  registered  owner. 

"  Whether,  and  to  what  estent,  the  constituting 
aa  exeeutor  or  administrator  a  ^fiil  re^maentative, 
(in  the  way  adverted  to  above,  under  the  observa- 
tioBs  upon  settlement,)  would  meet  the  exigency  of 
the  cases  here  suggested,  it  will  be  sufficient  to  dis- 
cuss when,  if  ever,  such  a  change  shall  have  taken 
place  in  our  law. 

^  But  death  is  not  the  only  casualty  which  would 
give  occasion  for  the  appointment  of  a  new  trus- 
tee and  consequently  for  a  new  registration. 

^  Mental  incompetency  would  differ  little  as  a 
cause  of  embarrassment  from  death  itself,  and  the 
cases  of  absence  beyond  seas,  bankruptcy,  or  in- 
solvency, are  but  a  stage  removed  from  either. 

<*  The  case  of  mental  incompetency  could  only, 
it  would  appear,  be  dealt  with  under  the  direction 
of  the  Court  of  Chancery. 

"  The  nece^ity  of  the  new  Tribunal  suggested 
above  haa,  indeed,  been  to  some  extent  anticipated 
by  the  authors  of  the  registration  scheme ;  and  it 
it  proposed  to  appoint  a  staff  of  officers  in  the 
thape  of  Registrars,  with  a  Registrar  General  at 
their  bead,  to  whom,  among  them,  it  seems,  are  to 
be  confided  powers  partly  mimsUrial  and  partly 
judicial  for  the  ascertainment  of  the  title,  and  ge- 
nerally of  the  right  to  registration. 

**  Now,  so  far  as  it  may  be  proposed  to  confide 
to  suefa  officers  as  these  questions  of  a  judicial 
diaraeter,  it  strikes  one  as  somewhat  anomalous 
that  rights  and  questions  of  property  which  we 
ha?e  hitherto  been  accustomed  to  consider  calling 
for  the  adjudication  of  the  hjgher  Courts  of  Law, 
MUidg  in  the  presence  of  a  well-skilled  Bar,  and 
onder  the  protection  of  appellate  control,  and  that 
through  a  succession  of  Courts  and  up  to  the  high- 
ttt  in  the  land,  should  be  trusted  to  a  tribunal  as- 


sjredly,  and  from  the  very  nature  of  the  case,  a'- 
together  of  an  inferior  grade.  Still  more  strange 
does  it  appear  when  we  reflect  that  the  tribunal  in 
question,  though  invested  pro  Aac  vice  with  judi- 
cial functions,  in  the  main  would  seem  to  partake 
of  a  ministerial  only,  rather  than  a  judicial  cha- 
racter. 

That  no  system  capable  of  universal  application 
has  been  propounded  we  need  not  multiply  the 
proofs  that  turn  up  passim  through  the  pages  of  this 
carefully  prepared  publication,  though  we  cannot 
forbear  quoting  the  following  remark. 

"  A  system  ofcaveatSy  hctpever^  is  proposed  as  a 
secuHty  against  malversation  by  trustees.  How  far 
that  system  is  based  upon  tiecurity^  which  requires 
the  restraint  of  a  caveat  against  its  natural  action, 
I  leave  others  to  judge.  The  notion  certainly  f^lis 
somewhat  strangely  upon  the  ear.  But  caveats  may 
miscarryy  just  as  the  safety  valve  of  a  boiler  may 
get  out  of  order,  and  the  boiler  burst ;  and  I  cannot 
but  suspect  that  a  perfect  caveat  would  be  a  much 
more  difficult  piece  of  mechanism  to  devise  than  a 
perfect  valve.** 

«  Let  it  first  then  be  seen  what  would  be  the  ex- 
tent  of  a  caveat  and  the  course  of  dealing  under  it 
(to  borrow  an  expression  fwm  passing  events)  ne- 
cessary *  to  establish  a  blockade  P  Why  nothing 
short  of  a  line  of  caveat  against  the  whole  coast  of 
the  enemy.  Be  the  interests  requiring  protection 
ever  so  numerous,  each  separate  interest  must  be 
guarded  by  the  caveat,  or  that  interest  is  left  un- 
protected." 

There  is  a  sub  modo  use  in  registration  which  we 
have  not  space  here  to  discuss,  but  which  is  appre- 
ciated in  this  country,  and  even  more  in  Scotland, 
where  we  think  the  system  is  freer  from  blemishes. 
Registration  has  its  advantages,  though  it  will  not 
serve  to  pass  Parliamentary  titles  or  dispense  with 
judicial  sales  for  that  object. 

Mr.  Goodeve  8  pamphlet  is  well-written,  abounds 
in  practical  well-put  illustrations,  the  result  of  a 
large  experience  and  an  accurate  intellect,  and  is 
well  calculated  to  upset  crude  theories  and  clumsy 
legislation  on  one  of  the  vastest  of  subjects.  We 
recommend  cordially  its  perusal. 
— ♦ — 
REPORT  OF^HE  COUNCIL 

OP    THE 

INCORPORATED   SOCIETY 

OF    TBB 

ATTORNEYS  AND  SOLICITORS 

OF  IRELAND, 
For  the  Tear  Ending  Ist  December,  1651. 
The  Council,  in  submitting  to  the  Annual  General 
Meeting  of  the  Society,  their  usual  statement  of  tb^ 
various  matters  which  have  occupied  their  attentioh 
during  their  year  of  office,  need  scarcely  remind  their 
brethren  of  the  numerous  and  important  changi-j 
which  continue  to  be  made  in  the  practice  of  the 
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Courts  of  Law  and  Equity,  and  in  the  administra- 
tion of  justice  in  general,  by  legislative  enactments, 
and  which  have,  in  fact,  almost  entirely  remedied 
the  system  of  proceedings  in  our  tribunals.  These 
measures,  and  the  extensive  changes  attendant  upon 
them,  have  consequently  required  from  the  council 
more  constant  vigilance,  and  a  greater  degree  of 
labour  in  dealing  with  the  important  sub^ts  con- 
tinually brought  before  them,  than  have  ever  been 
required  at  any  former  period  since  the  Society  was 
founded  ;  and  they  trust,  that  the  society  will  find 
that  the  best  exertions  of  the  council  have  not  been 
wanting,  although  they  may  not  have  been  attended 
in  every  case  with  the  desired  results. 

Your  Council,  in  oonformity  with  the  recom- 
mendation contained  in  the  last  Report  of  your  So- 
ciety, in  reference  to  the  recent  Common  Law 
Procedure  Act,  prepared  a  schedule  of  fees,  which 
they  submitted  to  the  Clerks  of  the  Rules,  with  whom, 
under  the  sanction  of  the  Judges,  they  had  several 
meetings  and  communications, and  devoted  much  time 
and  attention  to  the  consideration  of  so  important 
a  matter,  and  feeling  that  a  schedule  could  not  all 
atonce  be  fully  and  satisfactorily  settled,  they,  there- 
fore, when  laying  same  before  the  judges,  took  oc- 
casion respectfully  to  submit,  that  inasmuch  as 
many  of  the  duties  for  which  fees  were  heretofore 
given,  would,  by  the  Common  Law  Procedure  Act, 
be  at  an  end ;  and  as  the  tendency  of  that  Act  was 
to  reduce  all  matters  of  controversy  to  as  narrow  a 
compass  as  possible  by  means  of  admissions,  the 
fees  upon  proceedings  to  be  taken  under  it  would, 
consequently,  be  in  many  cases  totally  inadequate, 
if  such  of  them  ad  were  applicable  to  the  proposed 
new  practice,  should  remain  without  revision.  Your 
Council,  therefore,  respectfully  called  the  attention 
of  their  Lordships  to.  the  great  changes  which  would 
be  effected,  and  submitted,  that  when  the  Aot  should 
have  been  for  some  time  in  force,  and  its  practical 
working  understood,  considerable  alteration  would 
be  found  necessary  in  the  schedule  of  fees. 

By  the  d9th  General  Order  of  the  Jud^  of  the 
11th  January,  1854,  in  pursuance  of  the  Common 
Law  Procedure  Aot,  the  Law  Taxing  Masters  were 
empowered  to  arrange  printed  forms  or  schedules  to 
be  used  in  certain  matters  relating  to  the  taxation 
of  costs  in  their  offices.  Your  Council,  after  several 
communications  being  had  on  the  subject,  prepared 
and  submitted  suggestions  and  observations  to  these 
officers,  who  received  them  in  the  most  satisfactory 
manner,  and  with  the  greatest  courtesy  and  atten- 
tion. 

But  your  Council  regre^  that  they  were  not  able 
to  have  introduced  into  such  schedule,  charges  or 
fees  to  attorneys,  for  attending  to  take  instructions, 
and  writing  letter  to  a  debtor,  previoiis  to  the  insti- 
tution of  proceedings  against  him,  in  the  ovent  of 
his  coming  in  to  settle  the  debt  before  action  com* 
fMHcedm 

The  rules  with  respect  to  ejectment  services  and 
affidavits,  under  said  recent  Common  Law  Proce- 
dure Act,  being  found  too  stringent,  and  it  appear- 
ing to  your  Council,  that  they  required  to  be  modi- 
fied, in  order  to  their  beneficial  working,  a  memorial 
was  presented  to  the  Judges  on  the  subject,  and  their 
Lordships  have  had  it  under  their  consideration, 


with  a  view  to  remedy  the  difficulty  and  inoonre- 
nience  complained  of,  and  your  Council  trust  that 
the  result  of  their  application  will  be  satisfactory  to 
the  Profession,  as  amended  rules  are  about  to  be 
finally  settled  by  their  Lordships. 

A  petition  was  presented  by  your  Council,  to  the 
Lord  Chancellor,  with  respect  to  the  fee  of  6s.  2d., 
made  payable  to  the  Registrars  of  tlie  Court  of 
Chancery,  upon  the  eoukitersigning  of  each  drafl 
for  the  payment  of  cash,  or  the  transfer  of  stock, 
drawn  fay  the  Aooountant-Greneral,  the  payment  of 
which  operates  severely  when  the  sum  to  be  paid  or 
transferred  is  very  small  in  amount  (as  it  has,  in 
some  few  cases,  oceaned  that  the  sum  ta  be  received 
has  been  actually  less  than  the  fee  to  be  paid  for 
the  drafl),  and  his  Lerdship,  through  his  Secretary, 
was  pleased  to  intimite  to  the  Society,  that  he  was 
very  sensible  of  the  n^ees$lty  of  an  alteration  in  the 
fees  payable  on  drafts,  as.  stated  in  the  memorial  re- 
ferred to,  and  would  most  gladly  make  such  changes 
in  that  f<se,  and  in  some  other  fees,  payable  by  the 
suitors,  as  his  Lordship  thought  called  for  reductioo, 
but,  in  the  existing  state  of  the  Chancery  Fee  Funds, 
he  felt  very  great  ^fficulty  in  so  doing,  having  re* 
gard  to  the  provisions  of  the  several  statutes  on  the 
subject;  that  his  Lordship,  however,  had  made  a 
communication  to  the  Lords  of  the  Treasuir,  for 
the  purpose  of  obtaining  the  immediate  relief  of  thoee 
funds,  firom  the  larger  portion  of  the  charges  now 
fixed  upon  them,  and  should  that  be  accomplished, 
his  Lordship  hoped  to  be  able  to  make  a  general  re- 
vision of  the  fees  of  the  several  <Aces,  for  the  benefit 
of  the  suitors. 

A  memorial  was  also  presented  to  the  Lord  Chan- 
cellor, on  the  subject  of  a  r^^lation  in  the  appear- 
ance and  writ  office  of  the  Court  oi  Chancery,  which 
required  that  a  motion  docket  or  fee  should  he  paid 
by  each  party  taking  out  a  copy  of  the  ordeiv  or 
appearing  by  a  Solicitor  on  a  motion,  and  your 
Council  received  a  communication  from  his  Lordship, 
that,  for  the  future,  the  Clerk  of  Appearances  and 
Writs  was  only  to  charge  one  fee  of  86.  on  each  mo- 
tion docket,  and  not,  as  lately  claimed,  a  fee  of  Ss. 
on  each  copy  of  it. 

Vour  Council  feel  regret  at  being  obliged  again 
to  state,  that  numerous  complaints  oonthiue  to  be 
made  to  this  Society  of  the  delays  which  occur  in 
the  Taxation  of  Chancery  Costs,  and  for  which  vour 
Council  had  hoped  some  remeiiy  would  have  been 
found  during  the  past  year,  as  the  injury  to  SoHors 
and  to  the  Profession,  resulting  from  so  serious  an 
evil,  oalls  loudly  for  some  change  calculated  to  ex- 
pedite the  business  of  that  important  department. 

The  attention  of  your  Council  having  been  called 
to  the  necessity  which  existed  for  ha^g  proper  In- 
dexes kept  of  the  several  Deeds  enroled  inthe  Rolls*^ 
Office  of  the  Court  of  Chancery,  in  order  to  facili- 
tate the  making  of  searches,  a  memorial  was  pre- 
sented, on  the  sulgect,  to  his  honor  the  Master  of 
the  Rolls,  who  was  pleased  to  acknowledge  the  re« 
ceipt  of  it,  and  to  intimate  that  he  would  have  in« 
•quiries  made,  and  again  communicate  with  your 
Council  on  the  subject. 

A  Bill  having  been  introduced  during  the  last 
Session  of  Parliament,  to  enable  a  party  to  issue 
execution  in  any  part  of  the  United  Kingdom,  under 
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a  judgment  obtained  in  any  court  in  England,  Scot- 
land, or  Ireland,  your  Council  prepared  a  petition 
to  Parliament  against  some  of  its  clause^  which 
were  found  to  be  highly  objectionable,  and  with 
respect  to  which  they  had  a  correspondence  with 
sereral  Law  and  Mercantile  Societies,  both  in  Eng- 
land and  Scotland,  and  likewise  a  communication 
with  the  Chamber  of  Commerce,  in  Dublin,  the 
result  of  which  tended  to  corroborate  the  views  en- 
tertained by  your  Council,  as  to  the  very  prejudi- 
da!  tendency  of  the  7th,  8th,  and  9th,  sections  of 
such  bill,  and  with  respect  to  which,  they  also  ad- 
dressed letters  to  all  the  Irish  Members  of  Parlia* 
ment,  soHdting  them  to  support  the  prayer  of  that 
petition,  and  took  such  other  steps,  in  furtherance 
of  the  rejection  of  said  clauses,  as  ultimately  led  to 
their  being  expunged,  when  the  Bill  was  being 
conddered  by  a  select  Committee  of  the  House  of 
Commons* 

Notwithstanding  the  exertions  made  by  the  Com- 
missioners of  the  Incumbered  Estates  Court,  and 
tlieir  very  efficient  staff  of  Officers,  to  expedite 
public  business,  yet  much  inconvenience  has  been 
experienced,  from  the  great  length  of  time  which 
generally  elapses,  after  sales,  and  before  final  sche- 
dules can  be  settle  ;  and  frequent  representations 
liaving  been  made,  as  to  the  losses  which  have  fallen 
on  suitors  and  creditors;  in  consequence  of  this  delay, 
your  Council  felt  that  this  was  a  sutject  they  were 
botmd  to  notice,  and  bring  under  the  attention  of 
the  Commissioners,  although  they  believed  that  the 
Coammsioners  were  most  antious,  ad  far  as  in  their 
power,  to  give  every  proper  facility  to  the  distribu- 
tion of  the  funds  in  the  different  matters.     Your 
Cooaci],  therefore,  presented  a  petition  from  this 
Sodetj  to  the  Commissioners  on  the  subject,  and 
took  oooasion,  respectfully,  to  suggest  that  further 
assistance  was  required,  in  order  to  insure  dispatch, 
at  that  very  important  stage  of  their  proceedings ; 
and  also  presented  a  petition  to  Parliament  in  the 
month  of  February  last,  setting  forth  the  great  in- 
convenience and  expense  which  have  been  occasioned 
to  the  public^  and  to  the  members  of  both  branches 
of  the  Legal  Profession,  who  practice  in  the  In- 
cumbered Estates  Court,   in  consequence  of  the 
Court  being  at  such  a  distance  from  the  place  where 
the  Law  and  Equity  business  of  the  country  is  trans- 
acted, and  whefe  the  Bar  and  Solicitors  are  of  ne- 
oaisity  obliged  to  be^  in  constant  attendance,  and 
praying  that  the  Court  and  Offices  might  be  removed 
to  the  immediate  neighbourhood  of  the  Four  Courts. 
Your  Council  have  not,  as  yet,  been  made  aware 
that  any  step  has  been  taken  to  accomplish  so  desir- 
able a  measure,  but  they  received  an  intimation  in 
tJie  month  of  July  last,  that  it  was  in  contemplatioa 
to  make  arrangements  for  the  sittings  of  the  Court 
to  be  held  at  or  in  the  neighbourhood  of  the  Four 
Courts,  though  it  was  not  intended  to  make  any 
change  in  the  site  of  the  offices,  and  that  conse- 
qnentlv  while  the  Commissioners  were  to  transact 
the  judicial  business  of  the  Court  at  the  Ion's  Quay, 
the  various  officers  were  to  carry  on  their  portion 
of  the  public  business  in  Henrietta-street.     Your 
Council  were  and  are  of  opinion  that  any  such  ar- 
rangement would  tend  to  increase,  instead  of  diminish 
the  inconvenience  now  felt  by  the  public  and  the 


Legal  Profession,  and  they  were  resolved  on  pro- 
testing against  the  impolicy  of  any  such  partial 
change,  if  the  intention  of  effecting  such  had  been 
officially  announced.  Your  Council  take  this  op- 
portunity of  urging  on  the  Attorneys  and  Solicitors 
of  Ireland,  the  propriety  of  bringing  this  matter 
(each  in  his  own  county  or  borough)  under  the  con- 
sideration of  the  Membersof  Parliament  for  Ireland, 
with  a  view  of  having  the  subject  pressed  on  the 
attention  of  the  Government  during  the  next  S^d- 
sion  of  Parliament. 

In  Michaelmas  Term,  1853,  a  Barrister,  under 
peculiar  circumstances,  made  an  application  to  the 
Court  of  Exchequer  to  be  admitted  an  attorney, 
without  having  served  an  apprenticeship.  This 
gentleman  was  the  brother  of  an  Attorney,  whose 
death  was  caused  by  a  railway  accident  The 
Council  felt  it  their  duty  to  oppose  the  application, 
but  it  was  granted  by  the  Court,  with  apparent  re- 
luctance, and  under  a  certain  supposed  state  of 
facts,  which  was  afterwards  ascertained  to  be  un- 
founded. The  Council,  on  behalf  of  this  Society, 
therefore  felt  ^themselves  bound  to  bring  the  true 
state  offsets  faleforethe  Court,  and  to  apply  to  have 
the  name  of  the  gentleman  alluded  to  struck  off  the 
UoU  of  Attorneys,  in  which  they  were  successful, 
a  result  which  your  Council  trust  will  be  attended 
with  beneficial  effects,  and  which,  it  is  hoped,  will 
induce  the  Courts  of  Law  to  be  less  disposed  to  en« 
tertain  favorably,  and  to  scrutinize  more  closely, 
applications  of  such  a  nature. 

A  resolution  having  been  passed  at  a  general 
meeting  of  this  Society,  referring  it  to  your  Council 
to  consider  the  prevailing  practice  of  Country  At- 
torneys employing,  as  town  agents,  unprofessional 
persons.  Your  Council,  when  the  new  rules,  utider 
the  Common  Law  Procedure  Act,  were  in  prepara- 
tion, took  advantage  of  the  opportunity  to  present 
a  special  memorial  to  the  Judges  on  the  subject, 
setting  forth  several  recent  instances  of  the  evil 
consequences  arising  from  the  practice,  referring  to 
the  course  of  business  in  England,  and  praying  that 
a  rule  might  be  made,  requiring  that  all  Attorneys 
resident  in  the  country,  should  register  the  name  of 
a  Dublin  Agent,  being  aif  Attorney,  resident  and 
practising  in  Dublin,  to  transact  their  Dublin  busi- 
ness, and  that  the  name  of  such  Dublin  Ag^t  should 
be  signed  as  agent,  to  all  writs,  orders,  or  other 
documents  requiring  the  signature  of  an  Attorney.. 

The  same  matter  was  brought  under  the  consider 
ration  of  the  Judges,  by  a  former  Council  of  this 
Society,  on  the  occasion  of  the  preparation  of  Gene- 
ral Rules,  under  the  Process  and  Practice  Act,  and 
an  objection  was  then  raised  by  the  Judges  that 
they  had  no  power,  under  the  provisions  of  that 
Act,  to  make  such  a  rule,  but,  in  reply  to  the  me- 
morial above  referred  to,  your  Council  were  favored 
with  a  communication  from  the  Lord  Chief  Justice, 
that  his  Lordship  had  received  the  memorial  of  the 
Society,  which  be  would  bring  under  the  notice  of 
the  Judges,  as  a  matter  deserving  their  most  serious 
consideration ;  and  your  Council  have  reason  to 
know,  that  the  framing  of  such  a  rule  as  that  sought 
for  was  mooted  amongst  the  Judges,  but  the  final 
consideration  of  it  was  postponed,  and  it,  at  present, 
remains  an  undecided  question. 
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The  attention  of  your  Council  having  been  called 
to  the  case  of  Wisdom  v.  KeUi/,  referred  to  in  the 
last-mentioned  memorial  (in  which  case,  persons 
acting  as  town  agents  bad  been  guilty  of  the  grossest 
malpractices),  your  Council  conceived  it  to  be  their 
duty  to  appear  on  a  pending  motion,  for  an  attach- 
ment against  a  certain  individual,  and  point  out  to 
the  Court  the  mischievous  effects  produced  by  the 
practice  they  had  publicly  and  formally  complained 
of;  and  upon  the  discussion  of  the  motion,  the  Court 
were  of  opinion,  that  a  Member  of  the  Profession, 
and  a  clerk  who  acted  as  town  agent,  were  equally 
guilty  with  the  individual  referred  to,  and  that  pro- 
ceedings should  be  instituted  against  them ;  and, 
accordingly,  the  Court  granted  a  conditional  order 
for  an  attachment  against  them,  and  committed  to 
your  Society  the  carriage  of  the  proceedings,  the 
result  of  which  was,  that  the  order  for  an  attach- 
ment was  made  absolute,  but  directed  not  to  issue 
until  further  order. 

Your  Council  regret  to  state,  that  although  suc- 
cessful in  punishing  the  offenders  in  this  particular 
case,  yet  the  Court,  in  pronouncing  judgment,  did 
Dot  hold  out  any  hope  that  a  general  order  would 
be  framed  to  meet  the  evil ;  although  one  of  their 
Lordships,  in  observing  upon  this  case  of  Wisdom 
v.  Kelljft  and  the  mischievous  effects  of  the  practice 
complained  of,  staled  :  <*  That  what  struck  him  as 
most  objectionable  was,  that  it  was  alleged  that  the 
Country  Attorney  employed  a  person,  not  a  profes- 
sional man,  to  do  business  in  his  name,  and  that 
this  person,  without  any  authority  from  him,  had 
undertaken  to  act  for  him,  and  the  result  was,  that 
three  actions  were  instituted,  in  a  very  oppressive 
manner,  upon  one  Bill  of  Exchange,  and  he  thought 
that  the  practice  of  an  Attorney  employing  a  non- 
professional man  to  institute  proceedings  in  his 
name,  without  previous  communication  with  him, 
was  one  which  could  not  be  tolerated  by  the  Court." 

Your  Council  are  aware  that  cases  where  clerks 
act,  without  the  authority  of  an  Attorney,  are  of 
constant  occurrence,  but  in  consequence  of  the  dex- 
terous manner  in  which  such  cases  are  managed,  an 
opportunity  of  bringing  them  before  the  public  sel- 
dom occurs ;  and  as  they  conceive  the  practice  to 
be  most  mischievous,  both  to  the  public  at  large, 
and  to  the  character  and  welfare  of  their  own  pro- 
fession, they  beg  to  impress  on  the  Society  the  pro* 
priety  and  importance  of  not  relaxing  their  endea- 
vours, until  some  general  rule  shall  have  been  made, 
calculated  to  remedy  so  gross  an  abuse. 

The  public  and  the  profession  are  aware  that 
great  inconvenience  has  been  felt  in  consequence  of 
the  difficulty  experienced  in  getting  leading  counsel 
to  attend  at  the  trials  of  cases  in  which  they  hold 
briefs  ;  much  of  this  inconvenience  arises,  no  doubt, 
from  the  circumstance,  that  after  Term  the  three 
Superior  Courts  of  Law  commence  their  Nisi  Prius 
sittings  simultaneously,  and  from  the  natural  desire 
which  each  suitor  has  to  procure  tlie  services  of  the 
most  eminent  men  of  the  day.  Your  Council, 
however,  were  of  opinion  that  some  arrangements 
might  be  made  by  the  Members  of  the  Bar,  as  a 
body,  to  remedy  so  serious  an  evil,  and  they  hoped 
it  could  have  been  done  in  some  way  by  which  the 
interests  of  the  public  and  of  the  bar  would  be 


equally  consulted  ;  with  this  view  your  Council  ad- 
dressed a  letter  to  Sir  Thomas  Staples,  Baronet,  as 
the  Father  of  the  Bar,  on  the  subject  This  com- 
munication was  brought  before  the  bar  at  a  special 
meeting,  and  the  Council  received  a  letter  in  reply 
from  Sir  Thomas  Staples,  stating,  that  the  bar,  as 
a  body,  declined  to  entertain  the  subject.  Your 
Council  still  hope  that  the  Bar  of  Ireland  will  see 
the  propriety  of  framing  such  regulations  as  will 
enable  the  Suitors  and  Attorneys,  when  they  retain 
Counsel  and  send  them  briefs,  to  count  on  the  at- 
tendance of  at  least  one  leading  Counsel  through 
the  entire  progress  of  a  case,  and  to  have  the  ad- 
vantage which  such  an  attendance  alone  can  give, 
and  which  the  Clients  and  Attorneys  are  reasonably 
entitled,  to  expect 

With  respect  to  the  Annual  Certificate  Tax,  your 
Council,  previous  to  the  last  Session  of  Parliament, 
had  a  communication  with  our  brethren  in  Eng* 
land,  through  the  medium  of  the  Incorporated  Law 
Society,  Chancery-lane,  London,  and  after  full  con- 
sideration of  the  whole  subject,  and  although  they 
would  have  been  willing  to  renew  the  application 
for  its  abolition  in  that  Session  if  there  was  any 
hope  of  success,  yet  from  thm  tlics  state  of  Publte 
affairsy  «id  tin  uncertainty  of  a  oontinuance  of 
peace,  it  was  deemed  more  expedient  to  abstain 
from  then  bringing  the  subject  forward.  The  So- 
ciety, therefore,  did  not  present  any  petition  on 
the  subject,  and  Lord  Robert  Grosvenor,  who, 
through  his  strong  sense  of  justice,  has  constantly 
supported  the  claims  of  the  profession,  announced 
in  his  place  in  Parliament,  that  his  clients  did  not 
admit  that  the  relief  afforded  to  them  was  satisfac* 
tory,  but  that,  on  the  eve  of  a  war,  they  felt  con- 
strained to  deier  their  claim  tijl  the  state  of  public 
affairs  should  permit  it  to  be  again  brought  for- 
ward ;  and,  from  the  manner  in  which  this  intima- 
tion was  received,  it  was  evident  the  prudlsnt  course 
had  been  adopted.  In  closing  their  exertions  with 
respect  to  this  matter  for  the  present,  the  CounciL 
may,  however,  observe,  that  after  a  contest  conti- 
nued duiing  four  Sessions  of  Parliament,  the  pro- 
fession has  been  relieved  of  part  of  the  Tax,  and 
an  opening  has  been  made  to  press,  at  a  more  fa- 
vourable opportunity,  the  right  of  the  profession  to 
its  total  repeal. 

Your  Council,  before  concluding  their  Report, 
cannot  avoid  observing  that  applications  have  iu 
frequent  instances  been  made  to  them,,  to  invest!  • 
gate  ct^es  of  alleged  misconduct,  and  to  adjust  dif- 
ferences arising  out  of  questions  of  practice  by  pro- 
fessional gentlemen,  who  have  never  joined  the  So- 
ciety, and  although  difficult,  if  not  impossible,  for 
your  Council  to  refuse  to  interfere  on  that  ground, 
yet  it  is  a  subject  of  regret,  that  while  so  many 
members  of  the  profession  are  still  to  be  found, 
who,  in  availing  themselves  of  its  assistance  to  re- 
dress wrongs,  admit  its  utility  and  the  benefits  to 
be  derived  from  it,  at  the  same  time,  by  declining 
or  neglecting  to  subscribe  to  its  funds,  withhold 
from  the  Society  that  pecuniary  support  and  aid, 
without  which  its  efforts  to  benefit  the  profession 
must  necessarily  be  greatly  limited  and  impeded. 

Your  Council  recommend  to  their  brethren  of 
the  profession,  the  conveniences  and  other  advan- 
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tages  derived  from  being  members  of  this  Society, 
and  making  their  appotntoients  to  meet  and  trans- 
act baainess  at  the  Solicitors'  Room,  in  preference 
to  the  Hall  of  the  Four  Courts,  where  they  cannot 
have  the  requisite  accommodation,  and  exposed  to 
constant  interruption;  and  they  would  beg  leave 
to  direct  the  attention  of  members  of  the  Society 
to  the  roles  established  for  its  management  and 
government,  and  recommend  a  strict  observance  of 
them,  as  in  several  instances  complaints  have  been 
made  of  gentlemen  frequenting  the  Solicitor's  Room 
whose  subscriptions  are  in  arrear. 


STATUTES   PASSED   IN    THE    SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  32.J 
XXL  No  candidate  shall  be  allowed  to  com- 
pound '  or  settle  any  action  or  other  proceeding 
brought  against  him  in  respect  of  any  expenses 
alleged  to  have  been  incurred  by  him  in  or  about 
the  election,  or  to  confess  judgment  jn  such  action 
or  proceeding,  without  the  consent  of  the  election 
auditor. 

XXn.  The  personal  expenses  of  any  candidate, 
and  the  expenses  of  advertising  in  newspapers  with 
reference  to  any  election,  shall  be  defrayed  by  the 
candidate  himself,  or  by  his  authority,  but  a  full 
and  true  accouirt  of  the  sums  so  paid  in  respect  of 
The  said  advertisements  shall,  as  soon  as  conveni- 
ently may  be,  be  made  out  to  the  best  of  bis  abi* 
lity,  and  rendered  to  such  election  auditor  by  such 
caDdidate^  and  the  amount  of  such  account  shall  be 
induded  in  the  general  account  of  the  expenses  in- 
curred at  any  election  to  be  made  out  and  kept  by 
such  election  auditor  as  herein-afler  provided. 

XXin.  '*  And  whereas  doubts  have  also  arisen 
as  to  whether  the  giving  of  refreshment  to  voters 
on  the  day  of  nomination  or  day  of  polling  be  or 
« be  not  according  to  law,  and  it  is  expedient  that 
such  doubts  should  be  removed;"  be  it  declared 
and  enacted,  that  the  giving  or  causing  to  be  given 
to  any  voter  on  the  day  of  nomination  or  day  of 
polling,  on  account  of  such  voter  having  polled  or 
being  about  to  poll,  any  meat,  drink,  or  entertain- 
ment by  way  of  refreshment,  or  any  money  or  ticket 
to  enable  such  voter  to  obtain  refreshment,  shall  be 
deemed  au  illegal  act,  and  th<tinerson  so  offending 
shall  forfeit  the  sum  of  forty  shillings  for  ^a^  of- 
fence, to  any  person  who  shall  sue  for  t^  same, 
together  with  full  costs  of  suit.  I 

XXIV.  No  person  shall  pay  or  agree  to  pay  «ny 
expenses  of  any  election,  or  any  sum  of  money 
whatever,  in  order  or  with  a  view  to  procure  or 
promote  the  electron  of  any  person  to  serve  in  Par- 
liament, save  to  the  candidate  at  such  election,  or 
to  or  under  the  authority  of  the  election  auditor, 
other  than  as  excepted  and  allowed  by  this  Act,  and 
every  person  who  shall  pay  or  agree  to  pay  any 
such  expenses  or  money  as  aforesaid,  savov  <"^?resaid 
shall  become  liable  to  a  penalty  of  fifty^punds, 
and  of  double  the  money  so  paid  or  agreeo^to  be 
paid,  to  be  recovered  in  an  action  of  debt  by  any 
cue  who  shall  sue  for  the  same :  provided,  that  if 
upon  the  trial  of  any  action  to  recover  any  such 
penalty  or  penalties  it  shall  appear  to  the  judge 


who  shall  Cry  the  same  that  any  such  payment  shall 
have  been  made  or  agreed  to  be  made  without  any 
corrupt  or  improper  intention,  such  judge  may,  if 
he  shall  think  fit,  reduce  such  penalty  or  penalties 
to  any  sum  not  less  than  forty  shillings,  and  may 
also,  if  he  shall  think  fit,  direct  that  the  plaintiff 
shall  not  be  entitled  to  costs  of  such  action  :  pro« 
vided  also,  that  no  expenses  of  or  relating  to  the 
registration  of  electors,  and  no  subscriptions  or 
contributions  bona  fide  made  to  or  for  any  public 
or  charitable  purpose,  shall  be  deemed  election  ex- 
penses within  the  meaning  of  this  Act :  provided 
also,  that  in  any  action  to  recover  any  penalty  un- 
der this  Act  it  shall  be  lawful  to  the  court  in  which 
such  action  shall  be  brought,  or  any  judge  thereof, 
if  they  or  he  shall  think  fit,  to  order  that  the  plain- 
tiff in  such  action  shall  give  security  for  costs,  or 
that  all  proceedings  therein  shall  be  stayed. 

XXV.  Any  candidate,  and  his  agents  by  him  ap- 
pointed in  writing  according  to  the  provisions  of 
this  Act,  may,  at  any  time  before  the  day  of  nomi- 
nation, pay  any  lawful  and  reasonable  expenses  in 
respect  of  the  election  which  he  or  they  shall  bona 

fide  believe  fit  and  proper  to  be  paid  in  ready  mo- 
ney, and  the  payment  pf  which  cannot  conveniently 
be  postponed :  provided,  that  the  candidate  and  his 
agents  shall,  upon  or  before  the  day  of  nomination, 
make  out  to  the  best  of  his  ability,  and  deliver  to 
the  election  auditor,  a  full,  true,  and  particular  ac- 
count of  all  such  payments,  with  the  names  of  the 
persons  to  whom  they  have  been  made,  signed  by 
such  candidate  or  his  agents  respectively,  and  no 
payment  so  made  shall  be  a  legal  payment  within 
this  Act  Unless  such  account  thereof  shall  be  duly 
rendered  to  the  election  auditor. 

XXVI.  The  election  auditor  shall,  as  soon  as  he 
conveniently  can,  make  out  a  full  and  true  account 
of  all  the  expenses  incurred  at  the  election,  specify- 
ing therein  every  sum  of  money  paid  to  him  or  paid 
by  him  or  by  his  authority,  on  behalf  of  each  can- 
didate, and  of  all  sums  claimed,  although  the  same 
shall  not  have  been  allowed  or  paicf,  and  every  sum 
which  has  been  paid  into  court  as  aforesaid  or  re- 
covered by  judgment  against  such  candidate,  and 
to  whom,  by  name,  such  payment  was  made,  and 
for  what  particular  debt  or  liability;  and  the  elec- 
tion auditor  shall  include  in  sucli  general  account 
the  amount  of  the  sums  paid  by  each  candidate  for 
advertisements,  and  he  shall  specify  therein  the  total 
amount  of  expenses  incurred  by  each  candidate ; 
apd  the  account,  when  so  jnade  out,  shall  be  duly 
signed  by  him ;  provided  always,  that,  if  it  shall  be 
found  necessary,  the  election  auditor  may  from  time 
to  time  make  out  a  supplementary  account  or  ac- 
counts, which  shall  be  made  and  abstracted  in  the 
manner  herein  provided  with  reference  to  the  first 
general  account. 

XXV II.  The  election  auditor  shall  keep  all  ac- 
counts which  shall  come  to  his  hands  in  some  fit 
a^fl  convenient  place,  and  shall,  at  all  reasonable 
)^tj  convenient  times,  submit  the  same  to  the  in- 
'K^ction  of  the  candidates  or  their  agents,  and  per- 
mit them  to  take  copies  of  the  same,  or  any  part 
thereof,  upon  request,  and  when  such  general  ac- 
count as  aforesaid  shall  be  so  made  out  and  signed 
by  him,  he  shall  keep  the  same  in  some  fit  and  con- 
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venient  place ;  and  saob  general  accounts  shall  be 
open  to  the  inspection  of  any  person,  and  copies 
thereof  or  of  any  part  thereof  shall  be  furnished  to 
any  person  at  all  reasonable  and  oonvenient  times, 
upon  request,  such  person  paying  a  fee,  at  th»  rate 
of  one  shilling  for  every  two  handrpd  words,  to  a 
copying  clerk,  for  the  same ;  and  when  the  election 
auditor  shall  have  concloded  the  business  of  any 
election  he  shall  deliver  over  all  accounts  in  his 
hands  to  the  clerk  of  the  peace  in  counties,  and  to 
the  toym  clerk  or  other  officer  performing  any  of 
the  duties  of  town  clerk  in  cities  and  boroughs, 
and  to  the  sheriff  clerk  in  counties  in  Scotland^ 
who  shall  allow  them  to  be  inspected  by  any  per* 
son,  on  the  payment  of  one  shilling,  and  shall  fur* 
uish  copies  of  the  same  or  of  any  part  thereof  on 
the  payment  of  a  fee,  at  the  rate  of  one  shilling 
for  every  two  hundred  words,  to  the  copying  clerk, 
provided  always,  that  for  any  copy  so  furnished  the 
fee  shall  in  no  instance  be  less  than  one  shilling, 
and  shall  deliver  over  to  the  candidates  respective^ 
the  balance  of  all  monies,  if  any,  and  all  vouchers 
in  his  hands,  except  any  vouchers  appertaining  per- 
sonally to  himself. 

XXVII I.  The  election  auditor  shall  also,  as  soon 
as  he  conveniently  can,  insert  or  cause  to  be  inserted 
an  abstract  of  such  accouut,  signed  by  him,  in  some 
newspaper  published  or  circulating  in  the  county  or 
place  where  such  election  is  held;  and  such  ab- 
stract of  account  shall  specify  the  amount  of  each 
of  such  bills,  charges,  or  claims  admitted  to  be  cor- 
rect, or  claimed  and  objected  to,  and  the  names  of 
the  parties  to  whom  the  same  shall  have  been  paid 
or  are  due,  or  by  whom  the  same  have  been  claimed 
respectively. 

XXIX.  In  case  the  person  appointed  to  act  as 
election  auditor  should,  before  his  duties  herein 
mentioned  are  completed,  die,  resign,  or  become 
incapable  of  acting  as  such  election  auditor,  it  shall 
be  lawful  for  the  returning  officer  for  the  time  be- 
ing  to  appoint  some  fit  and  proper  person  to  act  as 
such  election  auditor  in  the  room  of  the  person  ori- 
ginally appointed  as  aforesaid  for  the  remainder  of 
the  then  current  year  of  such  appointment;  and 
the  returning  officer  shall  givf(  public  notice  of 
sooh  appointment  in  the  cOttjM^^iky,  or  boroogh. 

XXX.  All  monie%  bills,  plipers,  an^  documents 
of  and  relating  to  tiie  election  which  were  in  the 
hands  or  under  the  control  of  the  electiop  auditor 
going  out  of  office,  dying,  reigning;  or  becoming 


name  or  names  of  his  agent  or  affents  for  election 
expenses,  who  shall  be  appointed  in  writing,  and 
thiit  he  has  not  appointed  and  will  not  appoint  any 
other  agent  without  in  like  manner  dedaring  the 
same  to  the  election  auditor,  and  no  other  than  such 
agents  shall  have  authority  to  expend  any  money 
or  incur  any  expenses  of  or  relating  to  the  election 
in  the  name  or  on  the  behalf  of  the  candidate ;  and 
^ich  agents  may  pay  any  of  the  current  expwisss  of 
the  election  necessary  to  be  paid  in  ready  tnoney> 
provided  that  airtSh  agents  ^all  make  out,  to  the 
best  of  their  ability,  and  render,  from  time  to  time, 
true  and  particular  accounts  to  the  election  auditor 
of  all  such  payments ;  and  every  such  agent  shall, 
as  soon  as  conveniently  may  be  after  his  appoint- 
ment as  aforesaid,  make  and  sign  the  following  de* 
claration  : 

'<  I  [il«  ^.],  being  appointed  an  agent  for  election 
expenses  by  [X  K],  a  candidate  at  this  election,  do 
hereby  solemnly  and  sincerely  declare^  That  I  have 
not  knowingly  made,  authorized,  or  sanctioned,  and 
that  I  will  not  knowingly  make,  authorize,  or  sanc- 
tion, any  payment  on  account  of  this  election,  other- 
Wise  than  through  the  election  auditor,  save  as  ex* 
cepted  and  allowed  by  <  The  Corrupt  Practices 
Prevention  Act,  1854.*" 

(To  be  continued.) 
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the  efficadoui  principles  of  the  Ipecacuanha  and  other  etpectonniU  -  It 
it  found  nuMt  uieftil  in  affisoUont  of  the  cbett,  allayinc  the  troublewBie 
irritation  which  pro?oket  oouffhing,  and  removing  phlegm,  difficulty  of 
tneatbing,  and  boaneoett.    It  U  alto  a  nice  medkkie  ftc  chlMren. 

OLDHAM'S  COUGH  DROPS. 

Recommended  for  Cougbe,  CoUt,  Asthmatic  Complainta»  Hooping 

Cough,  and  all  ordinary  Cheat  AfilMtlona. 

A  teaspoonftil  taken  occasionally  allaqrt  cough,  promotes  expectoration, 

nmoves  iMukineu  of  the  throat,  and  teileret  aoreneat  and  «pprestioa  of 

thechett.    Price  lit 
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The  acknowledged  excellence  of  the  medicinal  ingiedlentt,  and  the  de. 
fved  reputation  which  thev  have  aojuired,  induce  the  proprietor  to  re, 
omnmend  them  as  a  most  efflcaciout  and  agreeable  preparatloo  for  the  rev 


lief  of  recent  Coughs,  Coldt,  Asthmas,  Hooping  CougbVac 

DUX. 


rew 

Priee  It.  per 


OLDHAM'S  SMILAX  AND  HIPfO  LOZENGES. 
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Oougb^reffqring the OHMtpuid wnoving HflaweoeM.   PrloeTt.perbox. 
rrepared  oy 

GE(V4»Lt>HAM  and  CO., 
^  <Ar^'  Pbarmacentloil  Chembtt  and  Apotbecariet^ 


.  ?iSr^tf^.^^S  imsn  JURIST  left  with  E.J.  MILLTKEN,  13,  COL- 
l^ulBiOT  being  torwarded  to  the  Country,  by  Pott,  on  the  day  of 


jml: 


Fncapable  of  acting  .s^foresaid;  ex^pt  receipt^  pri^,  ,,«„ '^ ^  I'^'^^li^l^tL^  ..,«,«.. 

vouchers  for  payments  actually  made  by  such  elec-     Hippo  Losencei.  it.  per  boxj  Cayennp  Losenget,  it.  piT box;  Jujubea! 

iion  auditor,  sliall  be  handed  over  and  transferred    sare  Thn»t  Uienget,  ac,  ac. 
to4^e  new  election  auditor  appointed  as  herein^sbe^ 
fow.  n\entioned ;   and  such  new^^lection  auditor 
shalt^  in  all  respects,  or  as  near  thereto  as  may 
be,  have  the  same  powers  and  act  in  the  saoMl 
way  as  if  he  had  been  originally  appointed  pre- 
.vious  to  the  election:    provided   always,  tha^  i^J^rim^or 
shall  be  lawful  fol*  sue|  new^^tion  auditor^an  ^tnu^.m.y  a 
all  reasonable  times,  to  ^MtKf^^^  ^^  ^"^  Wn^ 
copids  of  or  eitrae^from^Ser^dipts  or  voi^^v 
jers  above  excepted^Qte.  '^^^ 

XXXI.  Every  cmfffkie  shall,  before  or  at  the 
nomination,  gr  as  ^ik>n  after  as  conveniently  may 
bci  de^jlaro  |o  the^jelection  auditor  in  writing  the 
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DUBLIN,  JANUARY  6.  1855. 
— ♦ — 
We  observe  that  Mr.  Isaac  Butt  has,  with  his  usual 
assiduity,  given  notice  of  his  intention,  after  the 
Christmiis  recess,  to  introduce  a  bill  for  the  purpose 
of  extending  to  Ireland  the  enactment  contained  in 
the  18th  section  of  the  late  English  Common  Law 
Procedure  Act.  It  will  be  recollected  that  several 
sections  of  this  Act,  which  related  to  the  general 
coarse  of  procedure  at  Nisi  Prius  and  the  produc- 
tion of  evidence  were,  during  the  progress  of  the 
measure,  at  the  instance,  we  believe,  of  Mr.  Butt, 
applied  to  Ireland  ;  but,  by  .an  oversight,  the  18th 
section,  which  was  quite  as  appropriate  to  such  an 
extension  as  any  of  the  others,  and  which,  if  likely 
to  be  useful  in  England,  was  equally  so  as  regarded 
Ireland,  bad  been  left  out  of  the  extending  clause- 
The  18th  section  is  the  one  which  provides  that  at 
Nisi  Prius,  when  the  defendant  calls  witnesses,  his 
counsel  shall,  at  the  close  of  the  evidence,  be  per- 
mitted to  $um  up  that  evidence  to  the  jury,  before 
the  plaintiff's  counsel  proceeds  to  reply  generally, 
and  that  last- mentioned  right,  which  is  now  enjoyed 
by  the  plaintiff,  only  when  his  adversary  produces 
evidence,  is  now  conceded  in  every  case,  whether 
the  defendant  calls  witnesses  or  not.  We  entirely 
approve  of  the  extension  to  Ireland  of  this  alteration 
in  the  law.  It  is,  we  will  admit,  one  which  a  priori 
would  not  have  occurred  to  us  to  make ;  but,  as  it 


has  been  adopted  upon  the  recommendation  of  the 
Common  Law  Commissioners,  we  feel  assured  that 
it  is  one  of  no  frivolous  character ;  and,  having  been 
adopted  in  England,  there  is  no  reason  why  the 
practice  in  Ireland  should  be  different.  We  see 
many  reasons  why  such  a  change  would  be  benefi- 
cial. The  second  speech  of  counsel  for  the  defen- 
dant seems  to  be  but  a  measure  of  justice  to  that 
party  to  secure  him  against  the  risk  of  having  the 
effeck  of  his  evidence  upon  the  jury  entirely  dissi* 
pated  by  a  brilliant  and  damaging  reply  on  behalf 
of  the  plaintiff.  It  may  be  apprehended  that  such 
a  privilege  would  lead  to  waste  of  time ;  but,  inas- 
much as  the  speech  is  to  be  a  mere  summing  up, 
and  no  more,  it  would  be  the  duty  of  the  judge  to 
check  the  introduction  of  irrelevant  topics.  Such 
an  address  ought  not,  in  general,  to  occupy  more 
time  than  a  rebutting  speech  does  at  present,  and 
it  ought  to  save  the  judge  the  necessity  of  a  very 
minute  charge.  Again,  the  granting  to  the  plain* 
tiff's  counsel  leave  to  reply,  when  no  evidence  is 
called  by  the  defendant,  appears  to  be  equally  fair. 
It  will  protect  the  plaintiff  from  the  injury  to  his 
cause  which  has  at  times  resulted  from  an  artful, 
insinuating  speech  on  the  part  of  the  defendant,  re- 
plete with  sophistry  and  bold  assertion,  and  only  unan- 
swerable  because  the  mouth  of  the  plaintiff  is  shut 
by  a  rule  of  practice ;  and,  on  the  other  hand,  see. 
ing  that  the  absence  of  a  reply  was,  under  the  for. 
mer  system,  rather  the  exception  than  the  rule  at 
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Nisi  Prius,  and  was  not,  therefore,  to  be  reckoned 
CD  in  estimating  the  probable  duration  of  a  trial, 
this  change  will  not  in  general  tend  to  the  consump- 
tion of  the  public  time. 


To  the  Editor  of  the  Irish  Jurist. 
Sir, 
The  very  forcible  strictures  wfiich  I  read  with 
great  pleasure  in  a  recent  number  of  your  able  and 
valuable  journal,  touching  the  crude  and  slovenly 
manner  in  which  the  legislation  of  these  countries, 
and  perhaps  more  especially  of  Ireland,  is  con- 
ducted, have  induced  me  to  offer  a  few  observa- 
tions to  the  better  judgment  of  my  professional 
brethren  in  particular,  and  through  them  to  the 
public  generally.     It  appears  to  me  that  while  a 
spirit  remorselessly  iconoclastic  has  gone  abroad 
amongst  us,  destroying  much  which  our  fathers 
deemed  most  venerable  and  sacred,  there  is  yet  a 
total  want  of  any  re>  organizing  or  constructive 
power  to  build  again  the  structure  which  has  been 
defaced ;  and,  if  we  persist  in  the  present  work  of 
our  hands,  nothing  will  shortly  remain  of  our  once 
boasted  system  of  jurisprudence  but  a  confused  and 
heterogeneous  mass  of    ruins,    rubbish,  and  dis- 
jointed material.     I  do  not  mean  that  the  work  of 
law  reform  should  be  checked  amongst  us,  or  even 
that  we  have  accomplished   a  tithe   of  what  we 
ought  in  that  direction  ;  I  do  not  say  that  there  are 
not  in  our  body  politic  many  deeply-seated  and 
dangerous  sores ;  all  I  protest  against  is  that  un- 
skilful and  mangling  butchery  should  first  be  per- 
mitted to  aggravate  the  disease,  and  then  lauded  as 
a  scientific  cure.     The  evils  arising  from  the  im- 
mense mass  of  undigested  reports  which  now  daily 
teem  upon  us  from  the  press,  have  been  fully  and 
clearly  exposed  in  your  journal,  and  I  he  proper 
remedy,  I  think,  pointed  out  by  your  suggestion, 
that  there  should  be  certain  reporters,  appointed  by 
the  court  and  under  their  especial  control,  whose 
business  should  be  to  publish  the  cases  in  the  shape 
of  specific  decisions  upon  the  questions  really  at 
issue  and  decided^  without  any  queries  or  sembles,  or 
any  of  those  dicta  which  are  the  pitfalls  of  legal 
learning,  and  that  such  should  alone  be  considered 
as  reports  ;  and  that  those  cases  which  do  not  really 
illustrate  some  truth  or  principle  of  law,  should 
never  be  permitted  to  swell  up  a  volume  in  the  way 
of  book  making.    These  reports  should  be  digested 
(with  the  authority  of  the  court)  under  the  respec- 
tive heads  of  law  which  they  elucidate ;  and  thus 
the  profession  would  be  enabled  to  discover  (with 
comparatively  little  trouble,   and,  what   is  much 
more  important,  with  clearness)  the  state  of  the 
law   with  respect   to   any  particular   point,   and, 
where  it  is  unsettled,  the  questions  which  still  re- 
main for  judicial  delermination.     A  digest  of  the 
past  cases  of  real  decisions  should  also  be  prepared 
out  of  the  ponderous  tomes  which  burthen  our 
shelves  and  confound  our  judgments,  and  the  re- 
sidue consigned  to  the  moles  and  bats ;  and  even 
although    to    swtsep  out  these  stables  is  a   work 
which  Hercules  himself  would  fail  in  perfectly  ftc- 
complishiog,  and  the  most  skilled  reporters  (even 


with  the  aid  of  the  judges,  who  should  be  required 
to  aid  in  this  undertaking)  would  be  obliged  in  any 
such  digest  to  leave  questions  still  undecided  which 
ought  long  ago  to  have  .been  settled,  and  points, 
which  long  were  settled,  but  are  now  left  undefined, 
the  landmarks  having  been  swept  away  by  dicfa^ 
and  doubts,  and  negligence ;  yet  nevertheless  the 
certainty  and  brevity  which  such  a  system  would  in- 
troduce, would  more  than  counterbalance  whatever 
amount  of  the  wisdom  of  our  ancestors  may  be  un- 
wittingly consigned  to  forgetfulness,  in  tedious  and 
half-forgotten  judgments  which  are  now  seldom  re- 
ferred to,  except,  as  you  well  observe,  by  the  un- 
scrupulous advocate  to  snatch,  through  the  impro- 
vidence of  the  court,  a  temporary  triumph  for  the 
fallacy  which   he  supports.     There  is  much  more 
with  which  1  may  hereafter  trouble  you  on  this 
subject,  but  at  present  I  have  trespassed  so  largely 
upon  your  space,  that  I  must  at  once  address  myself 
to  the  point  which  is  prominent  in  my  mind ;  and 
I  shall  therefore  say  nothing  here  of  a  digest  of 
our  statutes  (which  I  am  happy  to  find  is  seriously 
occupying  the  attention  of  some  of  our  eminent 
jurisprudents.)     I  deprecate  then  most  solemnly, 
upon  behalf  of  the  body  to  which  I  have  the  honor 
to  belong,  (and  on  behalf  of  the  public  whose  in- 
terests are  identical)  against  the  manner  in  which 
the  enactment  of  statutes  to  bind  this  realm  (the 
most  responsible  duty  which  can  devolve  upon  a 
citizen,  dotbed  with  the  character  of  a  trustee,  for 
his  fellow-countrymen)  is  at  present  conducted  by 
our  Legislature.     Need  I  refer  to  the  Act  of  last 
session,  which  bad  so  nearly  rendered  our  high 
judicial  functionaries,  the  Masters  of  the  Court  of 
Chancery,  mere  annual  pensioners  upon  the  bounty 
of  the  Crown ;  or  to  the  Act  which,  in  defiance  of 
all  constitutional  principle,  of  common  justice,  of 
common  sense,  and  of  express  judicial  reprehen- 
sion, (here  let  me,  for  fear  of  being  considered 
guilty  of  contempt,  expresss  my  deep  veneration 
for  the  wisdom,  the  foresight,  and  the  industry  of  that 
august  body  by  which  our  laws  are  enacted)  placed 
the  Commissioners  of  Public  Works  in  the  position 
of  autocrats,  absolute  over  the  rights  of  the  subject, 
and  independent  of  the  control  of  the  tribunals  of 
the  country.     The  ren\edy  for  all  this  is  very  sim- 
ple ;  it  is  to  have  competent  barristers  appointed ; 
by  whom  is  not  now  the  question,  (for  I  am  not 
presuming  to  legislate)  neither  is  it  a  question  for 
present  consideration  whether  they  should  be  ex 
officio  members  of  the  Legislature  or  not,  but  their 
duty  should  be  to  examine  and  report  on  every 
bill  submitted  to  Parliament,  their  report  in  each 
case  operating,  of  course,  only  quantum  valeatf  to 
infoqn  the  House  of  the  tendency  and  nature  of 
each  particular  proposed  change  in  the  law,  and  to 
suggest  such  improvements  as  to  their  legal  judg- 
ments the  exigencies  of  that  portion  of  the  com- 
munity to  which  the  proposed  change  has  reference 
may  require.     There  should,  of  course,  be  such 
officials  appointed  for  Ireland  as  well  as  England  ; 
and  thus  would  be  prevented  that  patchwork  style 
of  legislation  which  arises  from  the  lawgiver  not 
being  a  perfect  master  of  his  subject,  and  not  caring 
to  intermeddle  with  what  he  does  not  altogether 
understand.     It  would  also,   I   trust,  prevent  the 
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experimental  system  of  which  Ireland  has  been  too 
often  the  victim ;  much  in  the  way  that  surgeons 
were  wont  formerly  to  carry  out  their  theories  and 
investigations  upon  the  body  of  the  unhappy  cri- 
miiiaL  It  would  certainly  lend  to  make  legislation 
upon  any  particular  subject,  when  once  undertaken, 
complete ;  for  men  responsible  for  enlightened  pro- 
gress in  legislatioa,  and  for  the  effect  of  each  par- 
ticolar  enactment  upon  the  pre-existing  laws,  would 
never  permit  such  crudities  to  pass  through  their 
hands  as  are  now  annually  thrust  upon  us,  and 
sometimes  even  praised  as  perfect  models  of  legis- 
lalioB,  skill,  and  industry.  Let  me  take  an  exam- 
ple which  lies  tefore  me  (for  I  shall  pass  over  the 
law  of  judgments^  that  inextricable  labyrinth  of 
confoaiou  worse  confounded).  In  May,  1850,  an 
Act  was  passed  alteridg,  in  almost  every  respect, 
the  practice  and  proceeding  of  the  Superior  Courts 
of  Common  Law,  and  empowering  the  judges  to 
make  new  rules  in  accordance  with  its  provisions. 
The  ink  was  scarcely  dry  when  it  became  neces- 
sary to  amend  that  Act,  which  was  done  by  an  Act 
of  June,  1850.  The  judges  promulgated  their 
rules  accordingly  on  the  23rd  December,  1850, 
amoaming  to  no  less  than  264,  and  further  orders 
were  pnhJished  by  them,  dated  the  15th  January, 
185L  Practice  does  not  sprisg  up  in  a  day*  It 
would  have  taken  years  to  settle  and  harmonize  the 
questiona  which,  must  inevitably  have  arisen  out  of 
that  Act  and  the  accompanying  rules 4  but  in  Au- 
gsat,  1  d5d,  another  Act  was  passed  creating  a  second 
revolution  in  the  practice  of  the  courts,  (just  as  the 
practitioDCP  was  beginning  to  work  more  safely  and 
easily  under  the  former,)  and  rendering  a  new  set 
of  General  Orders,  amounting  to  201,  a  matter  of 
necessity.  I  am  far  ^m  condemoii^  tkmlmt  bmi^ 
tiooed  Act;  iadaediSw^  I  ley  U  to  fad  that  im  this 
nsipMk  f  wppaar  to  differ  from  the  opinions  ex- 
prasMA  10  aaffle  of  the  late  numbers  of  your  able 
ysriedkal.  I  consider  the  Common  Law  Proce- 
dure Act  a  wise  and  comprehensive  measure,  not 
indeed  without  its  faults,  but  on  the  whole  a  bold 
and  decisive  advance  in  the  direction  of  reform. 
At  all  events  this  dilemma  presents  itselC  li  it  be, 
as  I  think  it,  then  the  former  Act  nnist  necessarily 
have  been,  a  hasty,  an  inadequate,  and  an  absurd 
piece  of  legislation;  if  the  last  Act  be  not  what  it 
OHght  to  be^  or  something  in  the  right  direction, 
then  oiff  present  position  is  the  more  to  be  de- 
ployed, attempting,  as  we  are  at  this  moment,  to 
reduce  it  into  a  well  defined  and  permanent  system 
of  practice,  understood  by  the  Profession,  and 
certain  for  the  suitor,  who  too  often  ascribes  the 
miscarriage  of  his  just  claims,  arising  from  the 
fluctuation  of  enactments,  to  what  he  is  pleased  to 
consider  the  crotchets  of  the  court,  or  the  incom- 
petency of  the  advocate.  Be  that  as  it  may,  it* 
became  evident  Immediately  after  the  passing  of 
the  Act  that  matters  could  not  rest  permanently 
even  upon  their  then  basis ;  and  I  believe  a  much 
wider  and  fuller  measure  was  in  the  contemplation 
of  the  learned  framer  of  the  late  Act,  which  would 
probably  now  be  the  law,  if  the  public  attention 
had  not  been  distracted  and  engrossed  by  the  all 
absorbing  topic  of  the  war.  As  it  is,  the  subject  of 
juries,  which  the  late  Act  partially  embraced,  is  at 


present  under  the  consideration  of  the  Hoase  of 
Commons ;  and  another  piece  of  mutilated  Mo^taic 
work  has  been  bestowed  upon  us  by  the  extension, 
in  the  eleventh  hour,  of  certain  provisions  of  the 
English  Common  Law  Procedure  Act  to  this 
country.  The  learned  member  who  procured  that 
extension  is  undoubtedly  entitled  to  the  public 
thanks  ;  but  he  would  have  made  himself  still 
better  entitled  thereto  had  he  more  carefully  pe- 
rused the  Act,  and  claimed  participation  for  the  Irish 
public  in  the  many  other  most  valuable  provisions 
which  it  contains  applicable  to  this  country,  but 
which  are  now  the  exclusive  property  of  the  Eng- 
lish people.  I  do  not  mean  in  the  least  to 
detract  from  the  great  merits  and  eminent  ser- 
vices of  the  learned  gentleman  alluded  to ;  all  I 
wish  to  say  is,  that  as  parliament  is  at  present  con- 
stitued,  there  is  not  time  for  any  man,  amid  the 
jostlings  of  party  amd  political  strife,  to  master  the 
entire  bearings  of  any  difficult  legal  subject  pre- 
sented to  his  consideration ;  and  the  result  of  all 
this  is  perplexing  and  disastrous  in  the  extreme. 

The  last  suggestion  with  which  I  shall  at  pro- 
sent  trouble  you  is  this,  that  until  such  time  as  the 
changes  above  proposed  shall  be  effected,  it  be- 
comes  the  bounden  duty  of  the  Bar  of  Ireland  to 
scrutinize  the  alterations  from  time  to  time  pro- 
posed in  the  law,  and  to  endeavour  to  render  them 
as  far  as  possible  accurate,  complete,  and  effective. 
This,  Sir,  you  yourself  have  not  failed  to  do  as  far 
as  lay  in  your  power ;  but  I  submit  that  the  most 
certain  means  of  accomplishing  that  object  will  be 
by  the  formation  of  a  Law  Reform  Society  for  this 
country,  such  as  has  long  existed  in  England.  I  attri- 
bute solely  to  the  existence  of  that  body  the  fact 
which  is  undeniable,  that  the  laws  enacted  for 
England  are  certainly  not  as  variable  or  unstable 
as  our  own  ;  and  I  doubt  not  that  they  would  con- 
sider it  an  indellible  disgrace  to  them  to  have  per- 
mitted without  remonstrance  an  enactment  such  as 
the  13  and  14  Vict.,  c.  72.  purposing  to  provide 
for  the  complete  registration  of  Deeds  in  Ireland, 
to  become  law,  if  incapable  of  being  carried  into 
effect ;  or  if,  on  the  other  hand,  its  provisions  can 
be  carried  out,  to  remain  to  this  hour  a  dead  letter 
upon  the  statute  book. 

There  are  serious  difficulties,  no  doubt,  to  be  en- 
countered in  the  formation  of  such  a  body,  arising 
principally  from  the  want  of  professional  union  and 
esprit  de  corps  amongst  the  members  of  the  Irish 
Bar,  in  other  respects  as  high-minded  and  learned 
a  body  as  any  in  the  universe.  The  truth,  however, 
although  an  unwelcome  one,  is  palpable  that,  while 
the  English  barrister  regards  his  profession  as  a 
science,  and  enters  upon  its  study  with  reverence 
and  enthusiasm,  the  Irishman  too  oflen  considers 
it  as  the  mere  stepping-stone  to  preferment,  or,  at 
least,  seldom  looks  at  it  in  any  other  light  than  as 
the  means  of  an  honourable  subsistence.  I  must 
not  pursue  this  theme  further.  I  am  slow  to  believe 
that  there  are  wanting  men  who,  at  your  call,  (for 
I  put  it  to  you  .to  exert  your  influence  in  the  esta- 
blishment of  such  a  society,)  will  devote  themselves 
voluntarily,  and  without  pecuniary  remuneration, 
o  the  amelioration  of  our  existing  laws,  by  watcli- 
^ng  the  changes  proposed  iu  Parliament,  and  by 
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suggesting  such  well-matured  alterations  in  our  In* 
stitutes  as  the  progress  of  an  enlightened  age  and 
the  requirements  of  advancing  civilization  may  from 
time  to  time  demand.  Sure  I  am  that  unless  some 
such  step  be  taken,  and  that  speedily,  the  confidence 
of  the  public  in  the  law  and  its  administrators,  al- 
ready shaken,  will  become  rapidly  and  irretrievably 
undermined — a  conjunction  most  fatal  to  the  well- 
being  of  society  at  large,  and  to  be  dreaded  and 
deplored  by  every  man  who  values  the  liberties  find 
the  institutions  of  his  country. 
I  am,  Sir, 

Your  very  obedient  servant, 
A  Junior. 


STATUTES   PASSED   IN    THE    SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  40.^ 

XXXII.  In  case  any  person  shall  be  proposed 
and  seconded  at  any  election  in  his  absence,  and 
without  his  previous  authority,  it  shall  be  lawful  to 
the  persons  proposing  and  seconding  such  person 
to  pay  and  agree  to  pay  the  lawful  expenses  of  the 
election  of  such  person ;  and  such  proposer  and 
seconder  having  agreed  to  pay  such  lawful  ex- 
penses shall  become  liable  to  pay  the  fees  hereby 
made  payable  to  the  election  auditor,  and  pay  any 
of  the  lawful  expenses  of  such  election,  in  like 
manner  and  upon  the  same  terms  and  conditions 
as  herein  provided  concerning  agents  for  election 
expenses  appointed  in  writing  by  the  candidates. 

XXXIII.  If  any  candidate  at  any  election,  or 
any  member  hereafter  returned  to  serve  in  Parlia- 
ment, shall  before  the  passing  of  this  Act  have  paid 
any  money  for  or  in  respect  of  any  election  here- 
after to  be  held,  or  any  expenses  thereof,  such  per- 
son shall,  to  the  best  of  his  ability,  deliver  a  full, 
true,  and  particular  account  of  such  payment  or 
payments  to  the  election  auditor. 

XXXIV.  Every  such  election  auditor  shall  be 
paid  and  be  payable  to  receive,  by  way  of  remu- 
neration to  him  for  bis  services  in  and  about  the 
election,  the  sum  of  ten  pounds  from  each  candi- 
date at  the  election,  as  and  by  way  of  first  fee ; 
and  a  further  commission,  at  the  rate  of  two 
pounds  per  centum^  from  each  candidate  upon 
every  payment  made  by  him  for  or  in  respect  of 
any  bill,  charge,  or  claim  sent  in  to  such  election 
auditor  as  herein-before  provided ;  and  the  reason- 
able expenses  incurred  by  the  election  auditor  in 
the  business  of  the  election  and  the  performance  of 
his  duties  pursuant  to  this  Act  shall  form  part  of 
the  election  expenses,  and  shall  be  paid  rateably 
and  proportionably  by  the  candidates  respectively. 

XXXV.  On  the  trial  of  any  action  for  recovery 
of  nny  pecuniary  penalty  under  this  Act,  the  parties 
to  bueh  action,  and  the  husbands  and  wives  to  such 
partits  respectively,  shall  be  competent  and  cora- 
peUable  to  give  evidence  in  the  same  manner  as 
parties,  and  their  husbands  and  wives,  are  compe- 
tent and  compellable  to  give  evidence  in  actions 
and  suits  under  the  Act  of  the  fourteenth  and  fif- 
teenth Victoriay  chapter  ninety-nine,  and  "The  Evi- 
dence Amendment  Act,  185;3,"  but  subject  to  and 
with  the  exceptions  contained  in  such  several  Acts : 


provided  always,  that  any  such  evidence  shall  not 
thereafter  be  used  in  any  indictment  or  eriminal 
proceeding  under  this  Act  against  the  party  giv* 
ing  it. 

XXXVI.  If  any  candidate  at  an  election  for  any 
county,  city,  or  borough,  shall  be  declared  by  any 
election  committee  guilty,  by  himself  or  his  agents, 
of  bribery,  treating,  or  undue  influence  at  such  elec- 
tion, such  candidate  shall  be  incapable  of  being 
elected  or  sitting  in  Parliament  for  such  county, 
city,  or  borough,  during  the  Parliament  then  in  ex- 
istence. 

XXXVII.  In  citing  this  Act  in  any  instmnient, 
document,  or  preceeding,  or  for  any  purpose  what- 
soever, it  shall  be  sufficient  to  use  the  expression 
"  The  Corrupt  Practices  Prevention  Act,  ISM." 

XXXVIII.  Throughout  this  Act,  in  the  constmc- 
tion  thereof,  except  there  be  something  in  the  sub- 
ject or  context  repugnant  to  such  construction,  the 
word  "county"  shall  extend  to  and  mean  any  connty, 
riding,  parts,  or  division  of  a  county,  steti'artry,  or 
combined  counties  respectively,  returning  a  member 
or  members  to  serve  in  Parliament ;  and  the  words 
*<  city  or  borough"  shall  mean  any  university,  city, 
borough,  town  corporate,  county  of  a  city,  county 
of  a  town,  cinque  port,  district  of  burghs,  or  other 
place  or  combination  of  places,  (not  being  a  county 
as  herein-before  'defined)  returning  a  member  or 
members  to  serve  in  Parliament;  and  the  word 
**  election"  sholl  mean  the  election  of  any  member 
or  members  to  serve  in  Parliament ;  and  the  words 
"  returning  officer"  shall  apply  to  any  person  or  per- 
sons to  whom,  by  virtue  of  his  or  their  office,  under 
any  law,  custom,  or  statute,  the  execution  of  any  writ 
or  precept  doth  or  shall  belong  for  the  election  of 
a  member  or  members  to  serve  in  Parliament,  by 
whatever  name  or  title  such  person  or  persons  may 
be  called ;  and  the  words  "  revising  barrister"  shall 
extend  to  and  include  an  assistant  barrister  and 
chairman  presiding  in  any  court  held  for  the  revision 
of  the  list  of  voters,  or  his  deputy  in  Ireland^  and 
a  sheriff  or  sheriff's  court  of  appeal  in  Scotland^  and 
every  other  person  whose  duty  it  may  be  to  hold  a 
court  for  the  revision  and  correction  of  the  lists  or 
registers  of  voters  in  any  part  of  the  United  King- 
dom;  and  the  word  **  voter"  shall  mean  any  person 
who  has  or  claims  to  have  a  right  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  Par- 
liament ;  and  the  words  "  candidate  at  an  election** 
shall  include  all  persons  elected  as  members  to  serve 
in  Parliament  at  such  election,  and  all  persons  no- 
minated as  candidates,  or  who  shall  have  declared 
themselves  candidates  at  or  before  such  election ; 
and  the  words  <*  personal  expenses,"  as  used  herein 
with  respect  to  the  expenditure  of  any  candidate  in 
relation  to  any  election,  shall  include  the  reasonable 
travelling  expenses  of  such  candidate,  and  the  rea- 
sonable expenses  of  his  living  at  hotels  or  elsewhere 
for  the  purposes  of  and  in  relation  to  such  election. 

XXXIX.  This  Act  shall  continue  in  force  for  one 
year  next  after  the  passing  thereof,  and  thenceforth 
to  the  end  of  the  then  next  session  of  Pariiainent. 

The  SCHEDULE  A.  above  referred  to. 
fThe  words  printed  in  Italics  show  the  extent  of  repeal.] 

7  W.  3,  c  4,  A.  D.  1695,  An  Act  for  preventing 
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Charge  and  Expense  in  Elections  of  Members  to 
serve  in  Parliament — Tlie  whole  Act 

2  G.  2,  c  24,  A.  D.  1729,  An  Act  for  the  more 
eflectual  preventing  Bribery  and  Corruption  in  the 
Election  of  Members  to  serve  in  Parliament. — All 
the  Act,  except  (he  Srd  section^  prescribing  the  oath 
in  be  taken  bv  Retwming  Officers^  and  except  so  far 
as  the  Penalties  and  Provisions  of  the  said  Act  are 
appUcable  to  the  false  taking  of  such  oatK  and  the 
Neglect  to  take  the  same, 

16  Geo.  2,  c  1 1,  An  Act  to  explain  and  amend 
the  Laws  touching  the  Elections  of  Members  to 
serve  for  the  Commons  in  Parliament  for  that  part 
of  Great  Britain  called  Scotknd,  and  to  restrain 
the  Partiality  and  regulate  the  Conduct  of  Return- 
ing Officers  at  such  Elections. —  So  much  of  the  Act 
as  is  contained  in  the  dSrd  section, 

43  Geo.  3,  c.  74,  A.  d.  1803,  An  Act  for  further 
regulating  the  Administration  of  the  Oath  or  Affir- 
mation required  to  be  taken  by  Electors  of  Members 
to  serve  in  Parliament  by  an  Act  passed  in  the  Se- 
cond Tear  of  King  George  the  Second,  intituled 
"  An  Act  for  the  more. effectual  Preventing  Bribery 
and  Corruption  in  the  Election  of  Members  to  serve 
in  Parliament." — The  whole  Act, 

49  Geo.  3,  c.  118,  a.d.  1809,  An  Act  for  better 
securing  the  Independence  and  Purity  of  Parliament 
by  preventing  the  procuring  or  obtaining  of  Seats 
in  Parliament  by  Corrupt  practices. — The  whole  Act. 

4  Geo.  4,  0.  35,  a.  d,  1823,  An  Act  to  consoli- 
date and  amend  the  several  Acts  now  in  force,  so 
far  as  the  same  relate  to  the  Election  and  Return 
of  Members  to  serve  in  Parliament  for  Counties  of 
Cities  and  Counties  of  Towns  in  Ireland. — So  mttch 
of  the  Act  as  is  contained  in  the  4Qth,  79ih  and  Slst 
sections. 

7  &  8  Geo.  4,  c  37,  a.  d.  1827,  An  Act  to  make 
further  Regulations  for  preventing  Corrupt  Prac- 
tices at  Elections  of  Members  to  serve  in  Parliament, 
and  for  diminishing  the  Expense  of  sucli  Elections. 
—The  whole  AcL 

2  &  3  W.  4,  c.  65,  A.D.  1832,  An  Act  to  amend 
the  Representation  of  the  people  of  Scotland. — So 
much  of  the  26th  section  of  the  Act  and  the  Schedule 
(K)  ihereto  annexed  as  relates  to  the  oath  or  affir- 
motion  against  bribe^'if  to  be  put  to  any  regidered 
voter  at  any  poll  or  election. 

2  &  3  W.  4,  c.  88,  A.  D.  1832,  An  Act  to  amend 
the  representation  of  the  people  of  Ireland. — So 
much  of  the  Mth  section  of  the  Act  as  relates  to  ad^ 
ministering  the  oath  or  affirmation  against  bribery. 

5  &  6  Vic  c  102,  An  Act  for  the  better  disco- 
ver}'  and  Prevention  of  Bribery  and  Treating  at  the 
Election  of  Members  of  Parliament. — So  much  of 
the  Act  as  is  contained  in  (he  20th  and  22nd  sections. 

SCHEDULE  B. 
No.  1. — Proclamation  to  be  used  in  counties. 
Election  of  knight,  Sfc, 
The  sheriff  of  the  county  of  will,  at 

the        day  of  now  next  ensuing,  proceed 

to  the  election  of  a  knight  or  knights,  member  or 
members  [as  the  case  may  be"]  for  the  county  or  di- 
vision of  a  county  [as  the  case  may  6e],  at  which 
time  and  place  ail  persons  entitled  to  vote  at  the 
Ndd  election  are  requested  to  give  their  attendance. 


And  take  notice,  that  all  persons  who  are  guilty 
of  bribery  at  the  said  election  will,  on  conviction  of 
such  offence,  be  liable  to  the  penalties  mentioned  in 
that  behalf  in  "  The  Corrupt  Practices  Act,  1854.'* 

And  take  notice,  that  all  persons  who  are  guilty 
of  treating  or  undue  influence  at  the  said  election 
will,  on  conviction  of  such  offence,  be  liable  to  the 
penalties  mentioned  in  that  behalf  in  "  The  Corrupt 
Practices  Prevention  Act,  1854.* 

Signature  of  the  proper  officer. 


No.  2. — Notice  of  election  in  boroughs. 
City  or  borough  of  day  of 

In  pursuance  of  a  writ  received  by  me 
for  electing  a  burgess  or  burgesses  [as  the  case  may 
be"]  t6  serve  in  Parliament  for  the  city  or  borough 

Sas  the  case  may  be"]^  I  do  hereby  give  notice,  that 
will  proceed  to  election  accordingly  on  the 
day  of  at  o'clock  in  ,  when 

and  where  all  persons  concerned  are  to  give  their 
attendance. 

And  take  notice,  that  all  persons  who  are  guilty 
of  bribery  at  the  said  election  will,  on  conviction  of 
such  offence,  be  liable  to  the  penalties  mentioned  in 
that  behalf  in  *<  The  Corrupt  Practices  Prevention 
Act,  1854." 

And  take  notice,  tliat  all  persons  who  are  guilty 
of  treating  or  undue  influence  at  the  said  election 
will,  on  conviction  of  such  offence,  be  liable  to  the 
penalties  mentioned  in  that  behalf  in  '<The  Corrupt 
Practices  Prevention  Act." 

Signature  of  the  proper  officer. 


Cap.  cm. 

An  Act  to  make  better  provision  for  the  paving, 
lighting,  draining,  cleansing,  and  supplying  with 
water,  and  Regdation  of  Towns  in  Ireland. 

[lOth  August,  1854.] 
**  Whbreas  it  is  expedient  to  make  better  provi- 
sion for  the  paving,  lighting,  draining,  cleansing, 
supplying  with  water,  and  regulation  of  towns  in 
Irdandy  and  to  extend  to  such  towns  certain  pro- 
visions of  **The  Commissioners  Clauses  Act,  1847,'* 
and  of  **  The  Towns  Improvements  Clauses  Act, 
1847,"  and  of  certain  other  Acts  herein -after  men- 
tioned !"  be  it  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

I.  The  following  words  and  expressions  in  this 
Act  shall  have  the  meanings  hereby  assigned  to 
them,  unless  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction;  (that  is 
to  say,)  the  word  *<  towi^"  shall  mean  and  include  a 
city,  town  corporate,  borough,  market  town,  or  other 
town  in  /re^iKf,  containing  a  population  of  one  thou- 
sand Ave  hundred  inhabitants  or  upwards,  as  ascer- 
tained by  their  last  population  returns  made  pur- 
suant to  Act  of  Parliament ;  the  expression  **  the 
Lord  Lieutenant"  or  *<Lord  Lieutenant  of  Ireland** 
shall  include  any  other  Chief  Governor  or  Go- 
vernors of  Ireland;  the  word  *' justices,"  as  far 
as  it  relates  to  any  town  situate  in  the  Dublin 
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Metropolitan  Police  District,  shall  be  construed  to 
mean  the  divisional  magistrates  of  the  said  police 
district ;  the  word  *'  person,''  and  words  applying 
to  any  person  or  individual,  shall  apply  to  and 
include  corporations ;    the   word   "  householder  " 
shall  mean  a  male  occuper  of  a  dwelling-house,  or 
of  any  lands,  tenements,  or  hereditaments  within 
the  prescribed  boundaries  of  the  town  rated  to  the 
relief  of  the  poor  in  respect  thereof;  the  word 
<<  occupier  "  shall  extend  to  and  include  an  imme- 
diate lessor  made  liable  under  this  Act  to  assess- 
ments in  cases  of  premises  of  such  small  annual 
value  as  berein-ai^er  mentioned  respectively  in  that 
behalf,  and  such  word  *<  occupier"  shall  not  include 
a  lodger  or  a  party  in  the  occupation  as  tenant  of 
a  furnished  house  let  for  a  less  period  than  one 
year,  but  shall  include  the  party  by  whom  such 
furnished  house  is  so  let ;  the  expression  **  lodg- 
ing house"  shall  mean  a  bouse  in  which  lodgers 
are  homed  for  a  less  period  than  one  week  at  a 
time,  at  an  amount  not  exceeding  fourpence  per 
bead  per  night ;  the  word  "  county  "  shall  include 
a  county  of  a  city  or  county  of  a  town ;  the  ex- 
pression ^the  Commissioners"  shall  mean  a  ma- 
jority of  the  Commissioners  for  the  purposes  of 
this*^  Act  acting  in  and  for  a  town  by  which  this 
Act  has  been  in  whole  or  in  part  adopted;  the 
word  "  treasurer"  shall  mean  any  bank  or  banking 
company  appointed  by  the  Commissioners  to  act 
as  their  treasurer;  the  word  ^Mands"  and  the  word 
<*  premises  "  shall  include  all  lands,  springs,  dwell- 
ing-bousesy  shops,  warehouses,  vaults,  cellars,  sta- 
bles,  breweries,   manufactories,   mills,   and   other 
houses  and  buildings,  and  yards  and  places;  the 
word  ''street"  shall  extend  to  and  include  any 
road,  bridge,  lane«  square,  court,  alley,  and  tho- 
roughfare or  public  passage;   the  word  "oath" 
shall  include  affirmation  in  the  case  of  Quakers, 
and  declaration  in  the  case  of  persons  allowed  by 
law  to  make  a  declaration  in  lieu  of  an  oath ;  the 
word  "  owner,"  used  with  reference  to  any  lands  or 
premises  in  respect  of  which  any  work  is  required 
to  be  done,  or  any  assessment  paid  under  this  Act, 
shall  mean  the  person  for  the  time  entitled  to  re- 
ceive, or  who,  if  such  lands  or  premises  were  let  to 
a  tenant  at  a  rackrent,  would  be  entitled  to  receive 
the  rackrent  from  the  occupier  thereof ;  the  ex- 
pression "Assistant  Barrister"  shall  mean  the  As- 
sistant Barrister  for  the  county  or  place  in  which 
the  lands  or  premises  in  question  are  situate,  and 
shall  also  include  the  chairman  of  the  sessions  of 
the  peace  of  the  county  of  Dublin  ;  the  expression 
"  rackrent  **  shall  mean  rent  which  is  not  less  than 
two-thirds  of  the  full  net  annual  value  of  the  pro- 
perty out  of  which  the  rent  arises,  and  the  full  net 
annual  value  shall  (save  as  regards  any  valuation 
for  poor  rates  or  valuation  for  assessments  under 
this  Act)  be  taken  to  be  the  rent  at  which  the  pro- 
perty ought  reasonably  to  be  expected  to  let  from 
year  to  year,  free  from  all  quit  rent,  head  rent, 

§  round  rent,  and  usual  tenants  rates  and  taxes,  and 
educting  therefrom  the  probable  annual  cost  of 
the  repairs,  insurance,  and  other  expenses  (if  any) 
necessary  to  maintain  the  same  in  a  state  to  com- 
mand such  rent ;  the  expression  "  private  assess- 
ment "  shall  mean  any  assessment  or  charge  oa  in- 


dividuals for  private  improvement  expenses,  or  for 
iiouse  drainage,  or  otherwise  under  this  Act ;  the 
expression  "district  assessment"  shall  mean  any 
assessment  other  than  a  "  private  assessment*'  which 
is  confined  only  to  a  portion  or  district  of  any  town ; 
the  word  "  cattle "  shall  include  any  horse,  mare, 
gelding,  foal,  colt,  filly,  bull,  cow,  heifer,  ox,  calf, 
ass,  mule,  ram,  ewe,  wether,  lamb,  goat,  kid,  or 
swine ;  the  expression  "  lawful  day  "  shall  mean  a 
day  not  being  Sunday^  Christmas  Day^  or  Good 
Friday y  and  when  any  number  of  days  is  appointed 
by  this  Act,  the  same  shall  be  construed  to  mean 
such  lawful  days,  and  be  computed  indusive  of  the 
first  and  exclusive  of  the  last  of  soch  days ;  words 
importing  the  singular  number  shall  include  the 
plural  number;  and  words  importing  the  plural 
number  shall  include  the  singular  number;  and 
words  importing  the  masculine  gender  (except  only 
the  word  "  male  ")  shall  include  females. 

II.  In  citing  this  Act  in  other  Acts  of  Parlia- 
ment, and  in  legal  instruments,  and  in  pleading,  it 
shall  be  enough  to  use  the  expression  "  The  Towns 
Improvement  {Ireland)  Act,  1854." 

III.  For  the  purpose  of  incorporating  part  only 
of  this  Act  with  any  Act  hereafter  to  be  passed,  it 
shall  be  enough  to  describe  the  clauses  of  this  Act 
with  respect  to  any  matter  in  the  words  introduc- 
tory to  the  enactment  with  respect  to  such  matter, 
and  to  enact  that  the  clauses  so  described,  or  that 
this  Act,  with  the  exception  of  the  clauses  so  de- 
scribed, shall  be  incorporated  with  such  Act,  and 
thereupon  all  the  clauses  of  this  Act  so  incorpo- 
rated shall,  save  so  far  as  they  are  expressly  varied 
or  excepted  by  such  Act,  form  part  of  such  Act ; 
and  such  reference  to  said  introductory  word^  shall 
also  be  a  sufficient  incorporatiou  thereof  in  any  no- 
tice, application,  or  other  proceeding  under  this 
Act 

IV.  Upon  the  application  of  twenty-one  or  more 
householders  of  any  city  or  town  in  Irdandy  each 
of  such  householders  occupying  a  dwelling  house 
or  other  lands,  tenements,  or  hereditaments  within 
such  city  or  town,  and  r^ted  in  respect  thereof  to 
the  relief  of  the  poor  at  a  net  annual  value  of  ei|^ 
pounds  or  upwards,  applying  that  this  Act  or  tbat 
specific  portion  thereof  (described  as  hMkh^etbre 
provided)  may  be  carried  into  execution  in  such 
city  or  town,  which  application  shall  specify  the 
boundaries  proposed  for  the  purposes  of  this  Act, 
and  a  copy  of  which  application  shall  be  inserted 
in  the  Dublin  GazeUey  and  in  one  or  more  news- 
papers published  in  such  city  or  town,  and  if  none 
be  therein  published,  then  in  one  or  more  newspa- 
per or  newspapers  published  nearest  to  such  city 
or  town,  it  shall  be  lawful  for  the  Lord  Lieutenant 
of  Ireland^  one  month  after  receipt  of  such  appli- 
cation, and  if  he  shall  approve  of  such  proposed 
boundaries,  to  order  and  direct  that  the  mayor  or 
other  chief  magistrate  of  such  town  (being  a  cor- 
porate town),  or  the  chairman  of  the  municipal 
commissioners  under  the  Act  of  the  third  and 
fourth  years  of  the  reign  of  her  present  Majesty^ 
chapter  one  hundred  and  eight,  wherever  the  same 
shall  be  in  force,  or  any  two  or  more  justices  of 
the  peace  resident  within  ten  miles  of  such  town, 
shall  convene  a  meeting  for  the  purpose  of  consi- 
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derin*^  the  carrying  of  this  Act  into  execution,  and 
one  of  them  shall  preside  thereat,  such  orders  and 
directions  to  be  signified  by  the  Chief  Secretary  of 
the  Lord  Lieutenant,  or  in  his  absence  by  the  Un- 
der Secretary ;  and  a  copy  of  such  orders  and  di- 
rections, with  the  names  of  the  parties  signing  the 
application  for  the  same,  and  the  boundaries  so  ap- 
proved of  shall  be  inserted,  under  the  direction  of 
such  Chief  or  Under  Secretary,  in  such  Gazette 
and  newspaper  or  newspapers  as  aforesaid. 

V.  Any  such  order  and  direction  as  aforesaid  shall 
describe  and  specify  the  proposed  boundaries,  for 
the  purposes  of  this  Act,  of  such  city  or  town ;  and 
the  same  shall  be  in  lil&e  manner  published  in  such 
gazette  and  newspaper  or  newspapers  as  aforesaid  ; 
and  if  this  Act  shall  be  adopted  in  manner  herein 
mentioned,  in  whole  or  in  part,  such  boundaries, 
so  approved  of  as  aforesaid,  shall  be  deemed  to  be 
the  boundaries  of  such  city  or  town  for  the  pur- 
poses of  this  Act :  provided  always,  that,  in  case 
it  shall  hereafter  appear  necessary,  it  shall  be  law- 
ful for  the  commissioners,  by  and  with  the  consent 
of  the  Lord  Lieutenant,  to  alter  or  extend  the 
boundaries  of  such  city  or  town ;  and  such  altered 
or  extended  boundaries  shall  then  be  deemed  to  be 
the  boundaries  of  such  city  or  town  for  the  pur* 
poses  of  this  Act. 

VL  Such  meeting  shall  be  holden  at  some  con- 
venient place  within  such  city  or  town,  and  the  said 
mayor,  or  other  chief  magistrate,  or  justices,  as  the 
case  may  be,  shall,  within  ten  days  after  the  re- 
ceipt of  such  orders  and  directions,  signified  as 
aforesaid,  appoint  and  notify  a  place  within  the 
town,  and  a  time  for  holding  such  meeting,  which 
time  shall  not  be  less  than  ten  days,  and  not  more 
than  twenty-one  days,  from  the  time  of  so  first  no- 
tifying the  same;  and  such  notification  shall  be 
made  by  affixing  notices  by  handbills  ten  days  be- 
fore the  day  of  the  meeting,  in  the  form  in  the 
schedule  marked  (A)  to  this  Act  annexed,  on  the 
outside  of  the  principal  doors  of  every  parish  church 
and  Roman  Catholic  chapel  (if  any)  situate  within 
such  town,  and  on  the  principal  market  house  or 
place  where  markets  are  usually  holden  in  the  same, 
and  on  the  door  of  the  sessions  house  where  the  ge- 
neral quarter  sessions  of  the  peace  shall  be  holden 
for  sndi  city  or  town,  or  for  the  division  in  which 
the  same  shall  be  situate,  and  also  by  causing  a  no- 
tice of  like  purport  to  be  inserted  twice  in  any 
neirspaper  or  newspapers  published  within  such  city 
or  town,  and  if  none  be  therein  published,  then  in 
the  newspaper  published  nearest  to  such  city  or 
town. 

VIL  At  any  sach  meeting  convened  as  aforesaid 
such  persons  as  next  herein-after  mentioned  shall 
be  admitted  and  entitled  to  vote,  and  no  other  per- 
son whatsoever ;  that  is  to  say,  every  person  of  full 
age  who  is  the  immediate  lessor  of  lands,  tenements, 
and  hereditaments  within  such  town,  or  within  such 
boundaries  of  the  same  respectively  as  aforesaid,  of 
the  value  of  fifty  pounds  or  upwards  according  to 
the  last  poor  law  valuation,  and  who  shall  reside 
within  five  miles  of  the  boundary  of  such  town, 
also  every  person  of  full  age  who  shall  have  oc- 
CQpied  as  tenant  or  owner,  or  who  shall  have  been 
the  immediate  lessor  (rated  for  such  premises  to 


the  relief  of  the  poor)  of  any  lands,  tenements^  or 
hereditaments  within  such  city  or  town,  or  within 
such  boundaries  of  the  same  respectively  as  afore- 
said, and  shall  have  been  rated  in  respect  of  such 
premises  for  the  period  of  twelve  months  preced- 
ing under  the  Acts  for  the  relief  of  the  destitute 
poor  in  Ireland^  as  occupier  of  such  lands,  tene^ 
ments,  or  hereditaments,  at  a  net  annual  value  of 
eight  pounds  or  upwards,  such  right  of  voting  to 
be  evidenced  by  the  rate  book  of  the  union,  whicli 
the  clerk  of  the  union  is  hereby  required  to  pro- 
duce at  such  meeting ;  and  if  any  controversy  shall 
arise  at  any  such  meeting  as  to  the  qualification  or 
right  of  voting  of  any  person  claiming  to  vote,  or 
to  be  qualified,  such  controversy  shall  be  deter- 
mined by  the  person  or  persons,  as  the  case  may 
be,  presiding  at  such  meeting,  by  reference  to  the 
rate  book,  which  the  clerk  of  the  union  is  hereby 
required  to  produce  at  such  meeting. 

VIII.  Such  meeting,  after  having  had  this  Act 
laid  before  them,  together  with  a  copy  of  such  ap- 
plication and  such  order  as  aforesaid,  shall  proceed 
to  consider  and  determine  whether  this  Act  shall, 
in  whole  or  in  part,  be  adopted  and  carried  into 
execution  within  such  town,  or  shall  appoint  a 
committee  of  their  own  numb^,  not  exceeding 
nine,  to  inquire  and  report  to  some  future  meet- 
ing, to  be  held  on  such  day  as  shall  be  appointed 
by  such  meeting ;  and  such  future  meeting  shall, 
upon  receiving  the  report  of  such  committee,  pro- 
ceed in  all  respects  in  the  manner  herein  directed 
for  such  meeting. 

IX.  If  the  provisions  of  this  Act  shall  be  adopted 
in  whole  or  in  part,  all  the  expenses  incurred  in  re- 
lation to  calling  the  first  meeting,  making  out  re- 
turns and  lists  of  qualified  occupiers,  if  such  be  ne- 
cessary, and  otherwise  in  relation  to  carrying  this 
Act  into  execution,  shall  be  defrayed  out  of  the 
money  assessed  and  levied  under  the  authority 
thereof;  but  in  case  the  provisions  of  this  Act 
shall  not  be  adopted  by  such  meeting  as  afore- 
said, in  whole  or  in  part,  then  the  whole  of  said 
expenses  shall  be  borne  by  the  persons  signing 
the  application  for  holding  such  meeting. 

X.  The  person  or  persons  presiding  at  such 
meeting  shall  ascertain  the  determination  thereof 
by  a  show  of  hands,  or  in  such  other  manner  as 
shall  appear  to  him  or  them  expedient,  and  if  ne- 
cessary shall  appoint  two  such  ratepayers,  qualified 
as  aforesaid,  to  act  as  tellers  to  ascertain  and  enu- 
merate the  votes  of  qualified  persons  assenting  to 
or  dissenting  from  the  adoption  of  this  Act,  in 
whole  or  in  part,  and  such  tellers  shall  report  the 
result  of  their  scrutiny  to  such  person  or  persons 
presiding  at  such  meeting,  who  shall  declare  the 
same:  and  in  case  no  poll  shall  be  demanded,  as 
herein-af\er  provided,  any  resolution  to  adopt  the 
provisions  of  this  Act,  in  whole  or  in  part,  shall  be 
efiectual  if  carried  by  a  majority  of  persons  quali- 
fied and  voting  as  aforesaid :  provided  always,  that 
if  a  poll  shall  be  demanded  as  aforesaid  at  such 
meeting  in  writing,  and  signed  by  any  ten  persons 
qualifi^  to  vote  at  such  meeting,  it  shall  then  be 
lawful  for  the  person  or  persons  presiding  at  such 
meeting,  and  he  or  they  are  hereby  required,  to  di- 
rect the  poll  so  demanded  to  be  proceeded  with  at 


Digitized  by 


Ljoogle 


48 


THE  IRISH  JURIST. 


Bach  polling  place  or  places,  and  within  such  pe- 
riod  as  he  or  they  shall  determine,  such  period  not 
to  exceed  two  clear  lawful  days  from  the  day  of 
such  meeting;  and^io  poll  authorized  by  this  Act 
to  be  taken  shall  be  kept  open  for  more  than  one 
day,  and  the  polling  shall  commence  at  the  place 
or  places  intimated  at  nine  o'clock  of  the  forenoon, 
and  close  at  four  o'clock  of  the  afternoon  of  the 
day  that  shall  be  named. 

XI.  Such  chief  magistrate,  mayor,  or  justices 
shall  direct  the  necessary  number  of  poll  clerks  to 
be  appointed,  and  of  poll  books  to  be  prepared, 
in  which  books  shall  be  inscribed  by  such  clerks 
the  name  of  the  voter  and  the  manner  in  which  he 
votes. 

XII.  As  soon  after  the  close  of  the  poll  as  may 
be  the  poll  clerks  shall  transmit  the  state  of  the  re- 
spective polls  to  such  chief  magistrate,  mayor,  or 
justices,  who  shall  sum  up  the  same,  and  openly 
declare  the  result  of  the  total  poll  at  an  adjourned 
meeting  to  be  held  on  the  next  lawful  day ;  and 
any  resolution  to  adopt  the  provisions  of  this  Act, 
in  whole  or  in  part,  shall' be  effectual  if  carried  by 
a  majority  of  the  persons  qualified  and  voting  as 
aforesaid. 

XIII.  If  such  resolution  shall  be  to  adopt  this 
Act  only  in  part,  the  matter  or  matters  with  re- 
spect to  which  tliis  Act  is  so  adopted  shall  be  set 
forth  and  declared  in  the  minutes  of  such  meeting 
In  the  words  introductory  to  the  enactment  in  this 
Act  with  respect  to  such  matters,  or  it  shall  be  set 
forth  and  declared  in  such  minutes  that  this  Act, 
with  the  exception  of  the  matter  or  matters  so  de- 
scribed, is  so  adopted;  and  any  adoption  of  this 
Act,  though  in  part  only,  shall  infer  the  adoption 
of  the  enactments  with  respect  to  assessments,  and 
shall  also  infer  the  adoption  of  the  enactments  with 
respect  to  appeal  herein-after  provided  in  so  far  as 
the  enactments  relate  to  the  matter  or  matters 
adopted,  and  shall  also  infer  the  adoption  of  every 
other  general  enactment  or  enactments  applicable 
to  such  matter  or  matters,  though  not  specially  set 
forth  and  declared  in  such  minutes  to  be  adopted. 

XIV.  Where  any  town  shall  have  resolved  not 
to  adopt  the  provisions  of  this  Act,  the  household- 
ers and  occupiers  thereof,  qualified  in  each  case  re- 
spectively as  aforesaid,  may,  after  the  expiration 
of  two  years  from  the  date  of  any  preceding  meet- 
ing, but  not  sooner,  by  such  and  the  like  proceed- 
ings, again  take  this  Act  into  consideration,  and 
adopt  the  same  in  whole  or  in  part,  or  determine 
not  to  adopt  the  same ;  and  when  any  town  shall 
have  adopted  them  only  in  part,  the  householders 
and  occupiers  thereof,  qualified  in  each  case  re- 
spectively as  aforesaid,  may,  after  the  expiration 
of  two  months  from  the  date  of  any  preceding 
meeting,  but  not  sooner,  by  such  and  the  like  pro- 
ceedings, again  take  this  Act  into  consideration, 
and  adopt  such  part  thereof  as  may  not  formerly 
have  been  adopted,  or  determine  not  to  udopt  the 
same. 

(To  be  continued.) 
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Iv  oar  able  and  public  s^iirited  cooteinporary  The 
Iritk  Quarterfy  Heview,  for  last  month,  tb^re  is  a 
most  elaborate  «»nd  spirite(}  article  upon  a  question 
of  ,a  Tery  presaing  and,  we  may  add,  aggravating 
<^iaracter,  tbe  removal  from  England  to  tbeir  native 
cooDtry  of  the  Irish  destitute  poor.  The  writer 
pleads  powerfully  for  the  total  abolition  of 
jnoper  reoiovability,  in  general,  but  his  lead* 
iog  topic  is,  an  exposure  of  the  monstrous 
iojoitiee  which  the  existing  law  for  the  re- 
Doval  of  paupers  from  England  and  Scotland  in- 
ffiets  upon  the  straggling  poor  and  the  ratepayers 
of  oertaio  districts  in  this  country.  The  governing 
Mnte^  relating  to  removals  to  this  country,  appears 
to  be  the  8  &  9  Vic  c  1 1 7,  by  section  2  of  which, 
apersoa  born  in  Ireland  who  having  gained  no  set- 
tlementin  England,  (namely,  by  renting  a  tenement 
ofa  certain  value  or  purchasing  an  estate,)  may 
bsQome  chargeable  to  any  parish  in  England  by  the 
Kfeipt  of  relief  for  himself  or  family,  is  liable  to  be 
removed  to  Ireland,  and  section  4  of  the  same 
Act  directs  that  such  removals  shall  be  made  to  the 
P^Ma^**  which  are  nearet^  to  the  respective  places 
vtere  saeh  persons  were  bom  or  have  resided,  un- 
lew  where  any  such  persons  consent  to  be  removed 
to  any  other  port  in  Ireland.**  Bythe  9  &  10  Vic.  c. 


66,  it  was  enacted  that  no  warrant  should  be  granted 
for  the  removal  of  any  person  frem  any  parish  in 
which  he  shall  have  resided  for  five. years  next  be- 
fore the  application  for  the  warrant.  This  has  been 
held  by  the  Poor  Law  authorities  in  England,  to 
apply  to  the  case  of  natives  of  Ireland  resident  in 
England,  but,  as  was  established  before  the  Se- 
lect Committee  of  the  House  of  Commons  of  last 
session,  it  has  been,  in  very  many  instances,  scanda- 
lously evaded  and  ignored  by  the  unpaid  magistracy 
of  England.  For  sometime  past,  a  feeling  has  pre- 
vailed, in  England,  that  the  laws  which  authorised 
the  removal  of  the  poor  were  unjust,  and  infringed 
upon  the  rights  of  labour,  the  poor  man  s  capitaL 
Accordingly,  upon  the  10th  February,  1864,  Mr. 
Baines,  Q.  C,  in  his  capacity  of  President  of  the 
English  Poor  Law  Board,  introduced  a  bill,  which 
had  been  heralded  by  a  paragraph  in  the  Queen's 
Speech,  at  the  opening  of  the  session  of  Parliament, 
the  object  of  which  was,  to  abolish  in  England  and 
Wales  the  compulsory  removal  of  tbe  poor  on  the 
ground  of  settlement.  From  the  operation  of  this 
measure  the  case  of  the  Irish  poor  was  about  to  be 
wholly  excluded.  Upon  perceiving  this  strange  in- 
consistency, the  Irish  Members,  most  creditably  to 
themselves  and  advantageously  to  their  country,  re- 
monstrated against  this  meditated  injustice,  which 
was  well  exposed  in  an  able  speech  by  the  member 
for  Dungarvan,  Mr.  Maguire.     Not  contented  with 
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thus  publicly  protestiug,  they  met  in  private  con- 
sultation, and  adopted  a  memorial  bearing  the  sig- 
nature of  no  less  than  75  Irish  Members.  That  was 
dated  the  15th  of  March,  and  was  shortly  afterwards 
presented  to  Lord  Palroerston.  The  memorial  con- 
tained among  others,  this  passage,  "  But  we  observe 
that  while  it  is  thus  proposed  to  abolish  this  forcible 
removal  of  paupers  from  one  union  in  England  to 
another,  the  bill  makes  no  provision  to  prevent  the 
forcible  removal  of  paupers  from  unions  in  England 
to  Ireland*  This  forcible  removal  of  paupers  to 
Ireland  has  not  only  been  a  matter  of  great  com- 
plaint and  practical  injustice  to  unions  in  Ireland, 
but  has  entailed,  upon  the  paupers  removed,  the  ut- 
most hardships  and  sufferings,  attended  in  some 
cases,  with  loss  of  life.  Tliis  evil,  scarcely  tolera- 
ble while  there  existed  a  law  of  removal  and  of  set- 
tlement in  England  from  one  parish  or  union  to 
another,  would  become  intolerable  if  the  law  of  the 
two  countries  should  be  so  nearly  assimilated,  and 
the  forcible  removal  of  ab  English  pauper  from  one 
union  to  another  in  England  no  longer  permitted." 

Just  before  the  second  reading  of  the  bill  the  fol- 
lowing satisfactory  reply  was  received  by  the  me- 
morialists :  **  The  memorial  which  you  sent  me  was 
taken  into  consideration  by  the  Cabinet  yesterday 
evening,  and  they  were  of  opinion  that  the  case  set 
forth  is  irreMtMy  estabUsJied^  and  that  justice  re- 
quires  that  the  wishes  of  the  Irish  members  should 
be  compUed  with*  I  will  send  the  papers  to  Mr. 
Baines,  and  he  will  communicate  with  you  as  to  the 
best  manner  of  carrying  our  common  object  into 
effect." 

The  article  then  gives  a  lucid  account  of  the 
somewhat  unlooked-for  coldness  on  the  part  of  mi- 
nisters, which  followed  the  foregoing  frank  and 
candid  avowal,  and  how  the  Irish  members  were, 
in  self  defence,  compelled  to  vote  for  the  postpone- 
ment of  the  debate  upon  the  second  reading  of  the 
bill,  not  being  satisfied'  with  a  vague  promise  of  a 
further  measure  to  meet  the  grievance,  whereas  they 
insisted  that  the  requisite  changes  should  be  incorpo- 
rated in  the  bill  itself.  They  clearly  saw  that  herein 
their  only  hope  lay.  The  bill  was  consequently 
shelved  for  the  session,  and  a  select  committee  upon 
Irish  and  Scotch  removals  having  been  shortly  after- 
wards nominated,  a  mass  of  evidence  was  taken  be- 
fore them,  which  the  writer  in  the  Irish  Quarterly 
ably  dissects  and  comments  upon,  and  winds  up  his 
article  with  a  forcible  and  spirit-stirring  appeal  to 
the  justice  of  the  nation  agninst  the  enormities  of 
the  present  system. 


This  is,  as  we  have  stated,  a  subject  of  the  most 
pressing  interest  and  importance.  The  law,  as  it  now 
sUnds,  is  intolerable.  It  is  destitute  of  the  least 
foundation  in  point  of  justice.  We  do  not  at  pre- 
sent moot  the  general  question  regarding  the  policy 
or  propriety  of  poor-law  removals ;  but  we  say  that 
at  all  events,  such  removals,  if  at  all,  should  be  to 
the  parish  of  the  pauper.  But  what  pretext  is  there, 
in  point  of  equity,  unless  indeed  Ireland  is  to  be 
regarded  as  a  foreign  province,  and  not  an  integral 
part  of  the  empire,  for  their  removal,  not  to  the 
place  of  birth,  but  only  to  the  nearest  port  thereto, 
or  any  other  port  to  which  they  consent?  lo 
other  words,  how  can  it  be  reconciled  to  justice  that 
a  man  who  is  a  native  of  Kerry  should  be  carried 
from  his  placeof  residence  in  England  to  Cork  o^ 
the  native  of  Tipperary  to  Waterford,  to  become 
an  inevitable  burden  upon  the  ratepayers  of  the 
unions  of  the  port  of  debarkation.  Surely  it  can- 
not be  said  that  these  seaports  are^  in  the  least 
degree,  responsible  for  his  destitution.  There  is  no 
greater  reason  why  the  Kerry  man,  who  has  for  a 
long  series  of  years  made  England  the  land  of  his 
adoption,  and  lias  benefitted  her  by  his  industry 
whilst  his  strength  lasted,  should  be  capriciously 
thrust  out  by  the  parish  to  which  he  has  become 
chargeable  upon  any  other  district  in  that  country, 
than  that  he  should  be  sent  back  to  the  nearest 
port  in  Ireland,  perhaps  one  hundred  miles  from 
the  place^of  his  nativity. 

But  this  is  not  all.    The  present  system  is  utterly 

wanting  in  reciprocity.     No  corresponding  power 

exists  here.    An  English  or  Scotch  settler  becoming 

destitute  must  remain  a  dead  weight  upon  the  union 

within  which  he  may  happen  to  be  at  the  time. 

Perhaps  that  is  a  fortunate  circumstance,  for  it  reo-» 

ders  the  system  so  odious  as  to  make  its  permanenoe 

impossible.    We  only  hope  that  the  same  tme- 

heartedness  to  the  interests  of  their  country — an 

occurrence  unhappily  too  rare — which  animated  the 

Irish  members  on  the  late  occasion,  will  abide  with 

them  when  the  subject  is  resumed,  and  we  shall  then 

rest  assured  that  the  grievance  will  be  wholly  done 

away. 

— ♦ — 

STATUTES   PASSED   IN    THE    SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  43.) 
XV.  The  person  or  persons  presiding  at  such 
meeting  shall,  within  one  week,  transmit  to  the 
Lord  Lieutenant  of  Ireland  a  copy,  certified  under 
his  or  their  hand,  of  the  resolution  and  determina- 
tion of  such  meeting  as  aforesaid,  and  within  one 


Digitized  by  LjOOQIC 


THE  IRISH  JURIST. 


61 


month  after  such  resolution  or  determination  shall 
btve  been  so  certified,  in  case  such  resolution  or 
determination  shall  be  in  favour  of  adopting  the 
execution  of  this  Act  in  whole  or  in  pari ;  and  in 
case  the  Lord  Lieutenant  shall  approve  of  the  same, 
he  shall  notify  his  approbation  thereof  to  the  said 
person  or  persons,  and  fix  the  number  of  commis- 
riooers  to  be  elected  for  carrying  this  Act  into  ex- 
ecQtion  in  such  town,  and  cause  notice  of  such  ap- 
probation to  be  published  in  the  Dublin  Gazette ; 
and  from  and  after  a  day  to  be  named  in  such  no- 
tice in  that  behalf,  either  the  whole  of  this  Act  or 
the  portion  thereof  so  adopted  and  approved  shall 
be  applicable  to  an4  in  force  in  such  town;  and  the 
production  of  a  printed  copy  of  such  gazette  con- 
taioing  such  notice  shall  be  deemed  and  taken  to 
be  io  all  courts  and  places  final  and  conclusive  evi- 
dence for  all  purposes  that  all  the  proceedings,  acts, 
matters,  and  things  required  by  this  Act  to  be  had 
or  done  for  the  adoption  of  this  Act  in  whole  or  in 
part  were  well  and  sufficiently  done,  and  that  the 
Act  is  in  force  in  whole  or  in  part,  as  the  case  may 
be,  in  the  town  to  which  such  notice  relates ;  and 
the  said  notice  shall  further  state  the  number  of 
commissioners  to  be  elected  for  carrying  this  Act 
into  execution  in  such  town,  and  the  number  and 
the  boundaries  of  wards  into  which  such  town  is  to 
be  divided ;  provided,  that  in  case  of  any  borough 
or  town  corporate  in  Ireland^  the  town  council  of 
sach  borough,  or  the  board  of  municipal  commis- 
•ioners  elected  under  the  provisions  of  the  Act  of 
the  third  and  fourth  years  of  her  present  Majesty, 
chapter  one  hundred  and  eight,  wherever  the  same 
shall  be  in  force,  shall  be  the  commissioners  for 
carrying  this  Act  into  execution  therein,  where  the 
adoption  of  this  Act,  in  whole  or  in  part,  shall  have 
been  determined  on  and  approved  in  manner  afore- 
said ;  and  in  such  case  no  such  statement  as  last 
aforesaid  of  division  into  wards,  or  of  the  number 
of  commissioners  to  be  elected,  shall  be  contained  in 
•Qch  notice;  and  the  Lord  Lieutenant  shall  ap- 
piHnt  some  fit  and  proper  persou  to  divide  such 
town  into  wards,  and  to  determine  and  set  out  the 
extent,  limits,  and  boundary  lines  of  such  wards, 
and  what  portions  of  such  borough  shall  be  in- 
daded  therein  respectively ;  and  the  copy  of  the 
particolars  of  such  division,  together  with  the  num- 
ber of  commissioners  assigned  as  herein-after  men- 
tkmed  to  each  ward,  shall  be  forthwith  transmitted 
to  the  Chief  Secretary  of  the  Lord  Lieutenant ;  and 
if  it  shall  be  approved  of  by  the  Lord  Lieutenant, 
with  the  advice  of  the  Privy  Council,  shall  be  pub- 
liibed  in  the  Dublin  Gazette ;  and  another  copy  of 
•neb  particulars  shall  be  delivered  to  the  town* 
derk,  or  such  officer  of  the  town  as  the  Privy 
Cooacil  may  direct,  to  be  by  him  safely  kept  among 
the  public  documents  of  the  town,  and  such  divi- 
noD  shall  coutinue  and  be  in  force  until  the  same 
shall  be  altered  by  the  authority  of  Parliament ; 
ftnd  (he  pwson  so  appointed  to  divide  the  town 
into  wards  shall  also  apportion  among  the  several 
wards  of  such  town  the  number  of  commissioners 
appointed  for  the  town  by  the  Lord  Lieutenant ; 
ttid  in  assigning  the  number  of  commissioners  to 
nch  ward,  such  person  shall,  as  far  as  in  his  judg- 
Bieiit  be*  may  deem  it  practicable,  have  regard  as 


well  to  the  number  of  persons  rated  to  the  relief 
of  the  poor  in  each  ward,  as  to  the  aggregate 
amount  of  the  sums  at  which  all  the  said  persons 
shall  be  so  rated,  and  such  apportionment  of  com- 
missioners shall  be  subject  to  the  like  approval  of 
the  Lord  Lieutenant  and  Privy  Council :  provided, 
that  in  case  the  Lord  Lieutenant  and  Privy  Coun- 
cil shall  not  approve  of  the  said  division  or  appor- 
tionment, the  Lord  Lieutenant  shall  remit  the  same 
either  to  the  person  originally  appointed,  or  to  some 
other  person,  to  make  a  new  division  and  appor- 
tionment, subject  to  the  like  approval,  and  so  from 
time  to  time  until  such  division  and  apportionment 
shall  be  definitively  approved  of. 

'  X  VL  The  commissioners  for  the  purpose  of  ex- 
ecuting this  Act,  to  be  elected  a2»  herein  provided, 
shall  be  in  number  not  less  than  nine  nor  more  than 
twenty-one,  as  may  be  determined  as  aforesaidy 
such  number  to  be  divisible  by  three ;  and  where 
the  town  shall  be  divided  into  wards  as  aforesaid, 
the  number  thereof,  and  the  number  of  commission- 
ers to  be  elected,  shall  be  so  settled  and  adjusted 
that  there  shall  be  not  less  than  three  such  com- 
missioners for  each  such  ward. 

XVI L  In  aiiy  town  where  the  Act  of  the  ninth 
year  of  King  George  the  Fourth,  chap,  eighty- two, 
shall  be  in  force,  and  by  which  town  application 
shall  be  made  and  proceedings  had  in  manner 
aforesaid  under  this  Act,  then,  from  and  after  the 
first  election  of  commissioners  under  this  Act  for 
such  town,  the  said  Act  of  the  ninth  year  of  King 
George  the  Fourth  shall  be  no  longer  in  force 
therein,  save  and  except  as  to  matters  or  things 
theretofore  done,  and  as  to  any  debts,  demands, 
rights,  liabilities,  or  engagements  theretofore  in- 
curred and  accrued  under  the  provisions  thereof ; 
and  all  and  every  the  powers,  duties,  and  authori- 
ties conferred  upon  or  vested  in  the  said  commis- 
sioners, whether  by  statute  or  otherwise,  and  all 
property,  (including  all  property  vested  in  the  said 
commissioners  under  the  provisions  of  the  Act  of 
the  third  and  fourth  years  of  her  present  Majesty, 
chapter  one  hundred  and  eight,)  and  all  claims,  de- 
mands, and  liabilities  or  engagements  of  the  com- 
missioners under  the  said  Act  of  the  ninth  year  of 
King  George  the  Fourth,  shall  be  transferred  to 
and  vested  in  the  said  commissioners  under  this 
Act 

XVIIL  Where  any  local  Act  in  force  in  any 
town  before  the  passing  of  tliis  Act  provides  for 
any  of  the  purposes  for  which  provision  is  hereby 
made,  this  Act  shall  not  be  adopted  or  put  in  force 
therein  in  manner  herein  provided,  so  far  as  relates 
to  any  of  the  purposes  for  which  provision  is  made 
under  such  local  Act,  without  the  consent  in  writ- 
ing of  two-thirds  of  the  commissioners  or  govern- 
ing body,  constituted  for  the  purposes  of  such  local 
Act,  first  had  and  obtained  at  a  special  meeting  of 
such  commissioners  or  governing  body,  called  upon 
ten  days  previous  notice  at  the  least  (to  be  pub* 
lished  in  the  manner  and  for  the  time  herelu-be- 
fore  mentioned),  but  this  Act  may  without  such 
consent  be  adopted  and  put  in  force  for  other  pur- 
poses for  which  provision  is  not  made  under  such 
local  Act ;  but  in  such  case  where  such  consent  is 
hereby  required,  and  has  been  had,  ti^en,  from  and 
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after  the  adoption  of  this  Act  in  the  whole  or  in 
part,  and  the  first  elation  of  commissioners  tindei' 
this  Act  for  such  town,  such  local  Act  shall  be  no 
longer  in  force  in  such  town,  so  far  as  regards  the 
provisions  of  such  Act  which  have  reference  to  the 
purposes  for  which  this  Act  shall  have  been  so 
adopted,  save  and  except  as  to  matters  and  things 
theretofore  done,  and  as  to  any  debts,  demands, 
rights,  or  liabilities  theretofore  incurred  or  accrued 
under  or  in  relation  to  such  provisions  thereof;  and 
in  such  case,  if  under  the  provisions  of  .such  local 
Act  any  tolls  within  such  town  shall  have  been  pay- 
able to  and  vested  in  such  commissioners  or  govei/i- 
ing  body,  such  tolls,  and  all  rights  of  receiving  and 
levying  the  same,  and  the  remedies  for  the  recovery 
thereof,  shall,  from  and  after  the  first  election  of 
eommissioners  under  this  Act,  be  transferred  to  and 
stand  vested  in  the  commissioners  under  this  Act, 
subject,  nevertheless,  to  all  debts,  demands,  rights, 
liabilities,  or  engagements  theretofofe  affecting  such 
tolls  or  such  commissioners  under  such  local  Act 
in  respect  thereof;  and  such  tolls  shall  stand  vested 
in  the  said  commissioners  acting  under  this  Act, 
upon  the  uses  and  trusts,  and  for  the  purposes,  and 
subject  to  the  same  or  like  regulations  as  contained 
and  provided  in  such  local  Act  relating  to  such 
tolls,  so  far  as  may  be  consistent  with  this  provi« 
aion  for  the  transfer  of  the  same  as  aforesaid ;  and 
such  commissioners  under  this  Act  shall  be  like- 
wise empowered  to  raise,  levy,  and  apply,  for  the 
purposes  of  this  Act,  such  rates  and  assessments, 
and  of  such  amount  and  for  such  purposes,  as  by 
this  Act  is  herein- after  provided. 

XIX.  From  and  after  the  commencement  of  this 
Act  it  shall  not  be  lawful  for  the  Lord  Lieutenant 
of  Ireland  to  order  or  direct  any  meeting  to  be 
called  or  convened  for  the  purpose  of  carrying  the 
said  Act  of  the  ninth  year  of  King  George  the 
Fourth,  chapter  eighty  two,  into  execution. 

XX.  In  any  city  or  town  corporate  where  any 
local  Act  in  force  provides  for  purposes  for  which 
provision  is  made  under  this  Act,  and  where  the 
commissioners  constituted  under  the  said  local  Act 
decline  to  consent  to  the  adoption  of  this  Act  in  the 
manner  herein-before  provided,  then  and  in  that 
case  this  Act  may  be  adopted  or  put  in  force  in 
whole  or  in  part  in  said  city  or  town  corporate,  by 
consent  obtained  in  writing  under  the  hands  of  two 
thirds  of  the  town  council  of  said  city  or  town  cor- 
porate; and  in  case  any  or  all  the  purposes  for 
which  the  assessment,  or  any  part  thereof,  under 
such  local  Act  is  raised  and  levied  are  adopted  as 
aforesaid  under  the  provisions  of  this  Act,  then  the 
powers  of  assessment  for  such  purposes  under  such 
local  Act,  and  in  the  manner  specified  by  such 
local  Act,  so  far  as  such  powers  are  necessary  for 
carrying  out  such  purposes  and  no  further,  shall  be 
transferred  to  the  said  commissioners  under  this 
Act»  in  addition  to  the  powers  of  assessment  herein- 
after provided  under  this  Act :  provided  always, 
that  io  case  there  exists  any  debt  due  of  the  com- 
missioners of  said  local  Act,  borrowed  under  the 
provisions  thereof,  and  payable  out  of  the  dues  and 
duties  leviable  under  said  Act,  such  debt,  with  the 
interest  accruing  and  payable  thereon,  shall  be 
transferred  to  the  commissioners  under  this^  Act, 


and  be  considered  as  money  borrowed  by  them  un- 
der the  provisions  of  this  .Act,  and  repayable  as 
herein-after  provided  in  respect  of  all  monies  to  be 
borrowed  ^by  the  commissioners  appointed]  under 
this  Act. 

And  with  respect  to  the  election  and  rotation  of 
commissioners  under  this  Act,  except  where  the 
town  council  are  the  commissioners  under  this  Act» 
be  it  enacted  as  follows  : 

•  XXI.  As  soon  as  cotiveniently  may  be  after  the 
receipt  of  the  Lord  Lieutenant's  approval  of  the 
adoption  of  this  Act,  in  the  whole  or  in  part,  in  and 
for  any  town,  the  chief  magistrate,  mayor,  or  justi- 
ces as  aforesaid,  shall  convene  a  meeting  of  the  rated 
occupiers,  qualified  as  next  herein-after  mentioned, 
of  such  city  or  town,  or  (if  the  same  shall  be  divided 
into  wards)  of  such  respective  wards,  for  the  first 
election  of  commissioners  forihe  purpose  of  execut- 
ing this  Act,  at  some  couvenient  place  in  such  city 
or  town,  or  in  their  respective  wards,  as  the  case 
may.  be,  to  be  specified  in  the  notice  to  be  given  of 
such  meeting,  and  in  such  places  as  shall  be  divided 
into  wards  as  aforesaid,  the  ward  meetings  shall,  at 
the  said  first  election  of  commissioners  under  tbia 
Act,  be  presided  over  by  a  justice  of  the  peace 
resident  within  such  ward  (if  any),  and  in  default  of 
such,  by  one  of  the  highest  ratepayers  within  such 
ward,  to  be  nominated  by  the  mayor,  chief  magis- 
trate, chairman  of  the  municipal  commissioners,  or 
justices  as  aforesaid. 

(To  he  continued,) 

pECTORAL  AND  COUGH  MEDICINES. 

OLDHAafS  COMPOUND  SYRUP  OP  8MILAX. 
This  graieftil  Syrup  cumbinut  with  th«  tMUMinio  aud  re»torau?e  pro. 
pertia  of  Sinilax  A«|»er«,  the  soothing  viRue«  o(  the  Garden  Lettuce,  «nd 
the  triBcaciou4  principles  of  the  Ipecacuanha  and  other  ezpeotorants     It 
la  found  most  useful  in  atfcctioui  of  the  chest,  allaying  the  troutileBom« 
irritaUou  which  provokes  couffhiiig,  and  lemoving  phlegm.  dUfioultr  of 
breathiug,  and  hoarseness.    It  is  also  a  nice  inediuae  fur  childrao. 
0LDHAU*8  COUGH  DROPS. 
Beoommended  for  Coughs,  Colds.  AsthataUc  Comptaints,  Hooping 
Cough,  aud  all  ordinary  Chest  Affecuons. 
A  teasDoonful  taken  occasionaUy  allays  cough,  promotes  expectoration, 
removes  huskmeM  of  the  tiuroat,  and  relieves  soreness  aaU  oparcssioa  or 
the  chesb    Price  Is.  ^^ 

OLDHAM'S  ANODYNE  COUQH  LOZENOESL 
The  acknowledged  exceUcnce  of  the  medicinal  logrodiems.  and  tbe  del 
Served  reputation  which  Uiev  have  acquired,  iiKluce  ihe  prowietor  to  re- 
commend thein  as  a  nuwt  efficacious  and  agreeable  preparaUoa  fbr  Uie  r». 
hot  of  recuut  coughs.  Colds,  Asthmas,  Hooping  Cough,  Ac.   Priee  la.  per 

OLDHAM'S  SMILAX  AND  HIPPO  LOZENGES. 
Th«e  agreeable  -Loienge»  are  hlgiily  beneflclal  in  sowthiug.  irrltaUv* 
£»*^.j;«J»w«"g  ttoe  Cbebt,  and  removing  Hoarseness.    Prioels.  per  box. 

•  TQMtred  by 

GEO.  OLDHAM  »nd  CO., 

Pharmaceutical  Chemists  and  Apothecaries. 
f^,     u  .       j01.GRAF10Nsr,.Du!)lin; 

Of  whom  may  be  also  had  Oldham's  Leuucc  Loienges,  la.  per  box  c 
mpiw Loionges,  is.  per  box;  Uyenne  Lomu^,  Is.  per  box:  Jujubea! 
Sore  Throat  Losenges,  «to.,  ac.  o    *       •-"        ,      j«wc«. 
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-^Privileged  Commuication^Demurrer 
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pkud  double  matter ^...  ne 

O'LouGHLi!!  p.  Eybe.     Soire  Facias— 5cci«rt/y /or 
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GuivAPB   p.   The   Hope   Tiisubakce   Cokpamy. 

Amendment  of  IPoBie^ IV^ 

Brown  and  Wife  p.  Browx      Action  for  Assault 

--Lodgment  of  Money  in  Court^Common  Law 

Procedure  Act 119 

CONSQUDATED  ChAMBEK: 
Bbdmobd  p.   CiiAWFOBD.      Judgment — Satisfac* 
tion^  Order  of  the  court  to  enter  up  a  memoT'an^ 
dum  qf  9atitfaetiom^l6  Jr  17  Vic.  e.  113«  «.  144  ISO 


r;  l^USLIN^  JANUARY  20,  1455. 

Tns  4«6oto  in  a  if  ttetti  of  jurlapfudmMe  do  oot, 
•t^Mti^keeoiiieobTioos,  but  require  to  be  gra- 
^irfiy  devetoped  by  time  aod  experience.  Among 
tW)  Tictt  of  oar  law,  which  have  hitlierto  es- 
mfii  Ake  Tigitanoe  of  the  reformer,  is  the  ano» 
m^  wherebj  M  queiCimw  of  fontga  law  are 
vAprittedy  as  so  many  matters  of  fact,  to  the  deci- 
wmoi  the  jury.  This  doctrine  appears  so  to  con- 
fiel  with  the  spirit  of  the  maxim,  ad  quettumem 
j»ikftipondeant  jud%ce$y  wed  ad  quektUmem  JhcH 
^9(ff^^^nt  juratoreif  that  its  prevalence  is  mat- 
^aClMMMnie*  W^  coi^Cjslve  that  the  time  bas 
»fcr  making  an  alteration  in  the  law  in  tliis 
which  we  consider  not  only  to  be  unne- 
,  bat  highly  inconvenient.  There  can  be 
mfm9»9A  opiaion  as  to  the  soundness  of  the  fun- 
MMUd  mfe,  that  i«  the  construction  of  oon- 
^fwliifthb  les  loci  contractus  shaH^o^vern.  Tliat 
>lft«i|labotb  coBsofiant  to  ofjUAfid  justice  and  due 
il^AtMsiiy  of  natiooa.  It  follows  that  the  law  of 


the  country  musMn  soeli  eaaes  be  ascertained,  and 
inasmuch  as  those  who  preside  over  our  legal  tri» 
bufials  are  supposed  to  be  skilled  in  the  laws  onl^ 
of  their  owa  land,  it  is  necessary  to  produce  the 
testimony  of  experts  in  the  law  of  the  state,  which 
is  the  subject  of  inquiry,  for  the  purpose  of  in* 
structing,  not  the  judge,  but  the  jury,  in  that  par- 
ticular jurisprudence.  Were  this  evidence  ad- 
duced fo^  the  purpose  merely  of  verifying  certain 
approved  references,  whereby  the  judge  could  ac- 
quire the  dedired  legal  knowledge,  this  would  not 
appear  so  very  absurd,  as  he  would  thus  be  able  to 
command  some  reliable  sources  of  information, 
but  it  does  strike  us  as  opposed  to  comraofi  sense, 
that  instead  of  the  practised  mind  of  tlie  lawyer 
being  selected  as  the  medium  for  arriving  at  the 
result  desired,  by  a  process  analogous  to  tliat  by 
wlilch  he  forms  a  conclusion  as  to  the  state  of  the 
law  which  he  administers,  the  jurymen,  who  have 
had  MO  legal  training,  should  be  required  to  pro- 
nounce, upon  their  oaths,  on  the  evidence  taken  in 
open  court,  an  opinion  upon  an  abstract  question. 
Supposing  a  jury  to  be  gifted  with  more  than  or- 
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diiiary  intelligence,  we  can  well  imagine  cases  In 
which  their  powers  of  discrimination  would  be 
taxed  to  the  utmost,  in  endeavouring  to  form  a  safe 
conclusion  upon  the  conHicting  testimony  of 
learned  doctors  produced  at  either  side. 

Not  to  allude  to  a  host  of  cases,  in  which  this 
inconvenience  has  unquestionably  been  felt,  we  may 
refer,  as  an  illustration,  to  a  recent  celebrated  cause, 
not  yet  concluded,  wherein  possibly  the  turning 
point  of  the  case  may  be  a  question  of  foreign  law, 
but  the  solution  of  which,  under  our  existing  pro- 
cedure, is  rendered  moU  difficult,  if  not  impossible. 

So  far  for  the  inconvenience  of  this  state 'of  the 
law.  Then,  as  to  necessity,  we  feel  satisfied 
that  none  exists  Means  similar  to  those 
whereby  lawyers  are  enabled  to  study  the  laws  of 
their  own  country  will  enable  them  to  study  the  laws 
of  foreign  states.  What  lawyer,  at  least  of  the  pre- 
sent  day,  is  there,  who  has  acquired  so  thorough  an 
acquaintance  with  his  profession  as  not  continually 
to  acquire  fresh  legal  information,  to  which  he  was 
previously  a  stranger  ?  It  Is  not  so  much  the  tho«> 
rough  command  of  details  that  constitutes  the  pro- 
found law3'er,  as  that  well- disciplined  habit  of  mind 
thoroughly  imbued  with  great  principles,  which  en- 
ables its  possessor  pro  re  nata  to  master  details, 
and  apply  them  with  accuracy  to  the  subject  before 
him.  The  able  lawyer  will  readily  find  the  compre- 
hension of  the  state  of  foreign  law  bearing  upon  a 
given  subject,  no  more  difficult  in  reality  than  the 
mastering  the  provisions  of  a  local  statute  or  the 
particulars  of  a  local  custom,  which  he  had  not  pre- 
viously heard  of. 

Appeals  go  to  the  House  of  Lords  from  the  three 
parts  of  the  United  Kingdom,  each  of  which,  we 
regret  to  state,  has  laws  entirely  peculiar  to  itself* 
and  those  are  heard  before  judges  whose  early  legal 
education  was  probably  adapted  solely  for  the  ad* 
ministration  of  the  laws  of  England. 

Again,  the  Judicial  Committee  of  the  Privy  Coun- 
cil in  England,  many  of  the  members  of  which  are 
English  lawyers,  hear  appeals  from  the  dependencies 
of  England,  from  the  laws  of  which  a  specimen 
could,  perhaps,  be  selected  of  nearly  every  civilized 
code  under  the  sun.  It  savours  somewhat  of 
the  ridiculous,  that  a  judge  who  has  just  been  sit- 
ting at  the  council  board,  hearing  an  appeal  in- 
volving  a  question  of  the  law  as  administered  at 
the  Cape  of  Good  Hope,  and  perfectly  under- 
standing iu  deUiis,  should  then,  at  Nisi  Prius 
be  compelled  to  receive  the  conflicting  testimony  of 
•xperts  upon  a  similar  question,  and  after  having 


left  it  to  the  jury  as  a  question  of  fact  to  say  which 
of  the  opposite  doctrines  sworn  to  was  the  correct 
one,  should  be  forced  to  receive  a  verdict  at 
variance  with  his  own  well-considered  view  upon 
the  point.  The  remedy  for  this  anomaly  is,  to  our 
minds,  a  very  simple  one.  Let  our  legal  func- 
tionaries be  at  liberty  to  take  judicial  cognizance 
of  the  law  of  foreign  lands,  by  the  same  uoswora 
medium,  namely — that  of  text  books,  as  they  do 
of  the  law  of  their  own  land.  In  questions  of  small 
moment  and  of  no  complication,  that  would 
probably  suffice,  and  in  matters  of  greater  difift- 
culty,  let  our  courts  have  the  power  to  state  eases 
of  facts  for  the  opinion  of  the  foreign  tribunals, 
as  to  the  application  of  their  own  law$.  When 
these  tribunals  thus  appealed  to  exist  in  the  Brit- 
ish dominions,  it  might  be  made  obligatory  upon 
them  to  entertain  these  references ;  and  with  re- 
gard to  those  which  are  in  the  dominions  of  foreign 
potentates,  such  inquiries  as  to  their  laws  would,  we 
are  assured,  be  courteously  responded  to. 


INCUMBERED  ESTATES  COURT 
INQUIRY  COMMISSION- 
COPT  OF  COMMISSION. 

Victoria,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith.  To  our  right  trusty  and 
well-'beloved  councillors  Maiiere  Brady^  oar  Cbao* 
cellor  of  that  part  of  our  said  United  Kintfdon 
called  Ireland,  Sir  John  Romilly,  Knight,  Master 
or  Keeper  of  the  Rolls  in  that  part  of  our  said 
United  Kingdom  called  England,  James  Henry  Mo^ 
nahan.  Chief  Justice  of  the  Court  of  Common  Pleas 
in  that  part  of  our  said  United  Kingdom  called 
Ireland,  Francis  Blackburne,  Abraham  Brewster» 
our  Attorney  General  for  that  part  of  our  said 
United  Kingdom  called  Ireland,  our  trusty  and 
well-beloved  Sir  Richard  Bethell,  Knight,  our 
Solicitor  General  for  that  part  of  our  said  United 
Kingdom  called  England,  Mountifort  LfOngfield, 
Doctor  of  Laws,  one  of  our  counsel  learned  in  the 
law,  John  David  Fitzgerald,  Esquire,  one  other  of 
our  counsel  learned  in  the  law,  and  Hugh  M*Cal- 
mont  Cairns,  Esquire,  Barrister-at»Law,  greeting: 

Whereas,  we  have  deemed  it  expedient,  for  divers 
good  causes  and  considerations,  that  a  coaimitsion 
should  forthwith  issue  to  inquire  into  the  state  of  tlie 
bn<tinesfl  of  the  Court  of  our  Commissioners  for  the 
sale  of  Incumbered  Estates  in  Ireland,  and  to  report 
whether  it  would  be  advisable  that  the  same  should 
be  continued  with  any  and  what  modifications. 

Now  know  ye  that  we,  reposing  great  trust  and 
confidence  in  your  zeal,  discretion,  and  integrity,  have 
authorised  and  appointed,  and  by  these  presents  do 
authorise  and  appoint  you  the  said  Maziere  Brady, 
Sir  John  Romilly,  James  Henry  Monahan,  Francis 
.Blackburne,  Abraham  Brewster,  Sir  Richard  Be- 
thell, Mountifort  Longfield,  John  David  Fitzgerald^ 
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and  Hagh  McCalmont  Cairns,  or  any  four  or  more 
of  joa  to  inquire  into  and  report  upon  the  state  of 
tbe  business  of  the  Court  of  our  Commissioners  for 
the  sale  of  Incumbered  Estates  in  Ireland  under  the 
Aet  passed  in  the  session  of  Parliament  held  in  tlie 
elensDth  and  twelfth  years  of  our  reign,  chapter  48, 
and  under  the  Act  passed  in  the  session  of  Parlta- 
neot  held  in  tbe  twelfth  and  thirteenth  years  of  our 
reigu,  chapter  77,  and  of  an  Act  passed  in  the  ses- 
aou  of  Parliament  held  in  the  sixteenth  and  seven- 
teenth years  of  our  reign,  chapter  64,  and  to  con  • 
ndar  and  report  whether  it  would  be  desirable  that 
tbe  said  court  should  be  continued  either  perroa- 
oeotly  or  for  any  and  for  what  period,  and  whether 
vith  any  and  what  additions-  to,  or  alterations  or 
nothfications  in  its  powers,  constitution  and  proce- 
dure, or  whether  tlie  said  court  sliould  be  annexed 
to,  or  its  powers  transferred  tb  our  Court  of  Chan- 
cery in  Irelaud. 

And  for  the  better  discovery  of  the  truth  in  the 
premises,  we  do  by  these  presents,  give  and  grant 
to  joa  or  any  four  or  more  of  you,  full  power  and 
authority  to  call  before  you  or  any  four  or  more  of 
joUf  such  and  so  many  of  the  Commissioners,  officers 
and  clerics  of  the  said  court,  and  all  such  other  per- 
sons as  you  shall  judge  necessary,  by  whom  you 
may  be  informed  of  the  truth  in  the  premises,  and 
to  inquire  of  the  premises  by  all  other  lawful  ways 
and  means  whatsoever.  Atid  we  do  hereby  give 
and  grant  unto  you  or  any  four  or  more  of  you  full 
power  and  authority  to  cause  all  or  any  of  the  offi- 
cera  and  clerks  of  the  said  court  to  bring  and  pro- 
duce before  you  or  any  four  or  more  of  you  all  books, 
papers,  or  other  writings  belonging  to  the  said  court, 
or  any  of  the  officers  within  the  same. 

And  our  further  will  and  pleasure  is,  that  you 
do,  within  one  year  after  the  date  of  this  our  com- 
mission, or  sooner  if  the  same  can  conveniently  be 
done,  (using  due  diligence,)  certify  to  us  in  our 
Court  of  Chancery,  under  the  hands  and  seals  of 
you  or  any  four  or  more  of  you,  what  you  shall 
have  done  Id  the  premises. 

And  we  farther  will  and  command,  that  this  our 
commission  shall  continue  in  full  force  and  virtue ; 
and  that  you  our  commissioners  or  any  four  or  more 
of  you  shall  and  may,  from  time  to  time,  proceed  in 
tbe  execution  thereof,  and  of  every  matter  and  thing 
therein  contained,  although  the  same  be  not  conti- 
'  Dued  from  time  to  time  by  adjournment* 

And  for  your  assistance  in  the  due  execution  of 
this  our  commission,  we  have  made  choice  of  our 
trusty  and  well-beloved  James  Anthony  Lawson, 
Esqmre,  Barrister-at-Law,  to  be  secretary  to  this 
our  commission,  and  to  attend  you,  whose  services 
and  assistance  we  require  you  to  use  from  time  to 
time  as  occasion  shall  require* 

Ib  witnesa  whereof  we  have  caused  these  our  let- 
ters to  be  made  patent* 

Witnets  ourself  at  Westminster,  the  twenty- 
third  day  of  November,  in  the  eighteenth 
year  of  our  reign. 

By  warrant  under  the  Queen's  Sign  Manual, 

C.  ROMILLY. 
(seal) 


Court  iUaprrfl. 

Ciianrer]^* 

Jan.  18. — The  following  gentlemen  were  called 
to  the  Bar  at  the  sitting  of  the  court : 

William  Pryce  Maunsell,  Esq.,  A.  B.,  T.  C.  D., 
second  son  of  Henry  Maunsell,  Esq.,  Barrister-at- 
Law,  of  the  City  of  Limerick. 

John  O'Connell  O'Leary,  Esq.,  A.  B.,  T.  C  D. 
only  son  of  Joseph  O'Leary,  late  of  Lower  Gar- 
diner-street, in  the  City  of  Dublin,  Esq.,  Barrister- 
at- Law,  and  Vice-President  of  the  Queen's  Col- 
lege, Galway. 

Christopher  O'Connell  Fitzimon,  Esq ,  A.B.,  T. 
CD.,  eldest  son  of  Christopher  Fitzsimon,  of  Glan- 
cullen,  in  the  County  of  Dublin,  Esq.,  Barrister- 
at-Law,  D.  L.,  &c. 


STATUTES   PASSED   IN    THE    SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  52,) 
XXII.  At  such  first  and  every  other  meeting  for 
election  of  commissioners  in  said  town  as  herein- 
after prescribed,  such  persons  as  next  herein-after 
mentioned  shall  be  admitted  and  entitled  to  vote, 
and  no  other  person  whatsoever ;  that  is  to  say, 
every  person  of  full  age  who  is  the  immediate  lessor 
of  lands,  tenements,  and  he.editaments  within  sucli 
town,  or  within  such  boundaries  of  the  same  respec- 
tively as  aforesaid,  of  the  value  of  fifty  pounds  or 
upwards  according  to  the  last  poor  law  valuation, 
and  who  shall  reside  within  five  miles  of  the  boun- 
dary of  such  town,  also  every  person  of  full  age  who 
shall  have  occupied  as  tenant  or  owner  or  joint  oo- 
cupier,  or  shall  have  been  the  immediate  lessor 
(rated  for  such  premises  to  the  relief  of  the  poor  to 
the  net  annual  value  of  four  pounds  or  upwards, 
and  in  the  case  of  joint  occupiers  rated  iu  respect 
of  premises  of  the  net  annual  value  of  four  pounds 
or  upwards  for  each  of  such  joint  occupiers)  of  any 
lands,  tenements,  or  hereditamenU  within  such  town, 
or  w-ithin  such  boundaries  of  the  same  respecUvely 
as  aforesaid,  and  shall  have  been  rated  in  respea 
of  such  premises  for  the  period  of  twelve  months 
precedmg  the  first  day  of  Januaty  in  the  year  in 
virhich  any  such  election  shall  be  held  under  the 
Acts  for  the  relief  of  the  destitute  poor  in  IrelamL 
and  shall  have  paid  all  such  poor  rates  as  aforesaid 
as  shall  have  become  payable  by  him  in  respect  of 
such  premises  and  all  grand  jury  rates,  and  all  such 
rates  as  shall  have  become  payable  by  him  under 
any  local  Act  in  force  in  the  city  or  town,  or  un- 
der this  Act,  except  such  as  shall  have  become  pay- 
able  withm  six  months  next  preceding  such  el«4. 
tion;  and  of  the  payment  or  nonpayment  of  such 
rate,  a  receipt,  certificate,  or  certified  list,  under  the 
hand  of  the  collector  of  poor  rate,  the  barony  ooK 
lector,  and  the  collector  under  any  local  Act  in  force 
in  the  city  or  town,  shall  for  such  purpose  be  deemed 
sufficient  evidence,  and  which  certificate  or  cerUfied 
list  such  collectors  and  barony  constables  are  here- 
by required  to  furnish  to  the  person  or  persons  prt- 
siding  at  such  election;  and  if  any  controrJirsT 
shall  arise  at  such  meeting  as  to  the  qoalifieatioii 
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or  right  to  vote  of  any  person  claiming  to  vote  or  | 
to  be  qualiSedt  aucb  controversy  shall  be  deter- 
mined by  the  person  or  persons  presiding  at  such  | 
meeting  upon  referenoa  to  the  rate  book,  which  the 
clerk  of  the  union  Is  hereby  required  to  produce  at  I 
aucli  meetinff. 

XXUI.  Ihe  day  upon  which  one  third  of  the 
oommisstoners  elected  under  this  Act  shall  annu* 


XXVI.  So  much  of**  Tlie  Commisitiouers  Clauses 
Act,  1847/'  as  relates  to  the  qualification  of  the 
commissionersy  shall  be  incorporated  with  and  read 
as  part  of  this  Act* 

And  with  respect  to  the  meetings  and  other  pro- 
ceedings of  the  commissioners,  be  it  enacted  as  fol* 
lows : 

XXVII.  All  the  commissioners  so  returned  as 


ally  go  out  of  office,  as  herein- after  provided,  shall    aforesaid  shall,  at  twelve  of  the  dock  at  noon  on  the- 
be  the  fifteenth  day  of  October  in  each  year,  or  the  first  Mondatf  after  such  election,  bold  their  firtt 


next  lawful  day  thereto,  and  on  the  same  day  an 
Dually  the  places  of  commissioners  going  out  of  of- 
fice shall  be  supplied  by  an  equal  number  of  newly 
elected  commissioners  to  be  chosen  from  among  the 
householders  or  occupiers  of  the  town,  qualified  to 


general  meeting  in  the  town  hall  or  other  conveoieiit 
place  within  such  town,  with  power  to  adjourn  to 
such  other  place  as  they  may  think  fit ;  and  meet- 
ings of  the  commissioners  shall  be  held  in  such  plaoee 
as  they  shall  appoint  within  the  town  upon  the  firat 


be  commissioners,  as  herein-after  prescribed ;  and   Monday  of  every  month  in  each  year,  at  twelvo  ^ 
where  the  town  is  divided  into  wards,  the  place   the  dock  at  noon. 


XXVIII.  Save  as  herein  in  that  behalf  provided* 
80  much  of ''  The  Commissioners  Clauses  Act,  1847,'* 
as  relates  to  the  meetings  and  other  pr€»ceedings  of 
the  commissioners,  and  their  liabilities,  shall  be  in- 
corporated and  read  as  part  of  this  Act. 
(To  he  continyed.J 

Jiwt  PubUdied,  prlc«  7t.  Sd.,  by  PM,  Sk 

THE  LAW  OF  JUDGMENTS  AND  Exe- 
cutions, tflfether  with  tb«  DUTIES  and  lOFFICB  OP  8HB. 
RIFFS,  in  relation  to  WHITS  of  EXECUTION  and  INTERPLEA- 
DERS m\tb  INDEX.  NOTES,  and  CASES. 

By  ROBERT  W.  OSBORNE,  Eiq.,  BanrlftoroiUUw. 

JiutPublUhMl,  price  8k  «d.    F^MtytHMt, 

^I^HE   NEW  LAW   RULES,  with  PRACTI- 

1  CAL  COMMBNTABY,  CASES  UPON,  and  FORMS  ADAPTED 
O,  EACH  RULE. 
By  EDWARD  JOHNSTONE,  Etq^  BLA.,  Barriiterat.La« 


DECTORAL  AND  COUGH  MEDICINES. 

OLDHAM*S  COMPOUND  SYRUP  OF  8MILAX. 

Thi*  grateftil  Syrup  oonblnea  with  Che  balMonio  and  reitoratl?e  pro. 

peitie*  of  Smdax  Aapen.  the  Miothinf  Tlrtaei  of  the  Garden  Lettuce,  ead 

the  rIBcaciout  princfalei  of  the  Ipecacuanba  and  other  expectoranU     It 


la  found  oioct  umAiI  in  aSbctlons  of  the  chett,  aUaylnc  the  ti   

IrtiUtion  which  prof  okei  eonchintt  and  rcmovinf  phlegm,  dilllculty  of 
breathing,  and  hoaneneM.    It li  abo  a  nice  medidne  fur  c""' — 


of  each  comroissioner  going  out  of  office  shall  in  all 
cases  under  this  Act  be  tilled  up  by  the  ward  which 
returned  him :  provided  always,  that  if  such  first 
election  of  commissioners  under  this  Act  shall  take 
place  before  the  fifteenth  day  of  October  in  the  year 
of  such  election,  the  commissioners  then  first  elected 
shall  all  continue  in  office  until  the  fifteenth  da^  of 
October  In  the  year  next  ensuing  that  in  which  such 
election  shall  have  been  held,  or  the  next  lawful 
day  afterwards. 

aXIV,  Save  as  herein- before  in  that  behalf  pro- 
vided, so  much  of  '*  The  Commissioners  Clauses 
Act,  1847,''  as  relates  to  the  election  and  rotation 
of  the  commissioners,  save  so  much  thereof  as  re- 
lates to  the  scale  of  votes  of  owners  and  occupiers, ' 
shall  be  incorporated  with  and  read  as  part  of  this 
Act ;  and  that  wherever  in  the  portions  of  said  Act 
•o  incorporated,  or  in  any  other  portions  of  said  Act, 
Of  of  *^  The  Tow«s  Improvement  Clauses  Act,  1 847, ' 
herein-after  incorporated  with  this  Act,  the  expres- 1 
sion  ^  special  Aet^  occurs,  same  shall  be  construed, 
but  so  far  only  as  relates  to  towns  which  shall  adopt 
the  provisions  of  thm  Act,  to  mean  this  Act,  and 
shall  be  read  as  if,  instead  of  suob  expressioo,  there 
were  inserted  in  such  provisions  the  words  **  The 
Towns  Improvement  (Ireland)  Act,  1854,"  as  ap-    ^^ 
plied  to  any  particular  town  adopting  the  provisions   the 
of  this  Act  and  of  the  Acts  incorporated  herewith. 

And  with  respect  to  the  qualification  of  commis- 
sioners, be  it  enacted  as  follows : 

XXV.  Every  person  who  shall  have  been  for 
twelve  months  preceding  the  first  day  of  Januaiy 
in  the  year  in  which  such  election  is  held  the  im- 
mediate lessor  of  lands,  tenements,  and  heredita- 
ments within  such  town,  or  within  such  boundaries 
of  the  same  respectively  as  aforesaid,  of  the  value 
of  fifty  pounds  or  upwards,  according  to  the  last 
poor  law  valuation,  and  who  shall  reside  within  five 
miles  of  the  boundary  of  such  town,  and  also  any 
householder  or  occupier  of  full  age  rated  to  the 
relief  of  the  poor  in  respcet  of  a  dwelliqg  house  in 
the  town  at  Uie  net  annual  value  of  twelve  pounds 
or  upwards,  not  being  an  ecclesiastic  of  any  reli- 
gious denomination,  shall  be  eligible  to  be  elected 
a  commissioner  for  the  purposes  of  this  Act,  and 
may  be  proposed  at  such  meeting  by  any  house- 
holder or  occupier  qualified  to  vote  under  the  pro-  p,|„t^ ^yTHOM as  isaac  white,  at  hit  Printing  oace.  No.  45 
Yl«on  Lerein-before  contained,  and  may  be  seo^nded  ^^[^^ke^^  1?  JK*i.SJ^  ^r^};$rnSS&^'lS 
by  any  other  householder  or  occupier  qualified  to    millirbn,  rcMdiNgattheMnwpGM.«iibeingintbecountyertt>c 

Jkim  w«  .fArMiiid.  '  t^'ty  of  Dublin,  r        •       •- 


OLDHAIfS  CQVOH  DBOPS. 

Coldt.  Acthmatic  Coropbdnti,  Hooping 

ordinary  Cheit  ASlwtionc. 

A  teMBoonAil  taken  oocatkmally  allaya  cough,  promotet  expectoratkM. 
moreahutkinot  of  the  throat,  and  rcUevet  •orenen  and  opprenioD  or 


Price  la. 

OLDHAM'S  ANODYNE  COUOH  LOZBNOE& 

llie  acknowledged  excellenoe  of  the  medldnal  ingredlenu,  and  the  de; 

nrea  rcpotatlon  whld)  the?  have  acquired,  Induoa  the  proprietor  to  re. 

coouneud  them  at  a  mott  eflfcacioui  and  agreeiMe  pr^aratloB  ftir  the  r». 

tterofreoentCougha,Colda,Aithmaa,HMpii« Cough, Ac   Prtoela.pcr 

box. 

OLDHAM'S  SMILAX  AND  HIPPO  LOZENGE! 
These  agreeable  Losenget  are  highly  beneSdei  In  loothlnf  IrrltSMte 
Cough,  relieving  the  Cheil,  and  renoring  UoaiaaneM.   PHeeliiperkMC. 
Preparedly 

GEO.  OLDHAM  and  CO., 

Pbanneeeutlcal  Chemtott  and  Apotbcoarief. 

107.  GRAFTON  ST ,  DiMn; 

or  whom  may  be  alM>  had  Oldham**  Littuce  Lamttm,  la.  per  bCK  ; 

Hippo  Losengea.  is.  per  box  t  Cayenne  Loieogei,  U  per  box{  Jujubet. 

Sore  Throat  Loaengei,  Ac,  Ac 


Order*  for  the  IRISH  JURIST  left  with  E.J.  MlLLIKP.N,  la,  COL. 
LEOB  UU££N,  or  by  lettei  (po«t.pald),  will  ensure  lu  punctual dettvery 
In  Dublin,  or  iU  being  forwarded  to  the  Country,  by  Pest»  op  the  day  ei 


All  communlcatlona  fbr  the  IRISH  JURIST  are  to  be  left.  muB. 
to  the  Kdltor,  with  the  Publisher,  B.  J.  MILLIKEN,  16u  COLLEOK 
ORKKN.  CorrespondenU  will  please  give  the  Name  and  Address,  as  the 
columns  of  the  paper  cannot  be  occupied  with  answers  to  Aaonjmoaa 
Communications— nor  will  the  Editor  be  accountable  for  the  retura  of 
Manuscripts,  Ac  . 

Tbsws  of  SvBsoatPTios ^(payable  to  advance): 
Yearly,  30s.        Half-yearly,  17s.        Quarterly,  S^s. 


vote  as  aforesaid* 


,  Satutday,  January  SO,  l^di 
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Nunquam  Indebitatus  126 

Philips  o.  M*Evor.     Ptactice^PUadmg — 16  & 

17  ViQ,<i.  113 ^ 126 

Ih  BB  Htland.     Admission  as  an  attorney— ^p* 

prentictship^Fatalitg « ».  ^ ...   127 

Court  op  Exchequer: 

Sm  R.   A.  0*DoinfBLL  v.   Rtak   ard   otbbbs. 

Ejectment Judgment    reeovered — Estoppel — 

Mines — Pleading — Defence — Form  of  judgment 
—13  Vie.  cap.  118— .16^  17  Viccap.  113 126 

Mahobt  v.  Falvby.  Bill  of  particuUa-s  - PrO" 
cess  and  Practice  Act.^ 131 


DUBLIK,  JANUARV  27,  1856. 


A  Ulented  oorrespoadent,  mgnmg  himself  "Junior," 

•M^fi^vw^eks  aiace  o£bred  a  suggestion,  through 

tte«9dHim  of  wtt  columns,  relaUve  to  the  forma- 

tionpf  an  •*  irial^  Law  Amendment  Society."     We 

t^rtlnkt  lus  proposition  is  one  which  ought  not  to 

^}mi  $\^  '€£     In  an  age  like  ours,  when  a  mania 

^l"Ml»ng..i6hsfng88  iu  the  law  is  «o  universal,  we 

^Md|i#Ki^ty,  (tf  this  description  as  a  corrective 

<<|Mnilcbiftf  which  thiaentbiisitisro  is  calculated 

t^Hpd^     it  is  belter  that  the  crude  schemes 

^^Wi  fraqoently  see  the  light  for  the  first  time  in 

MMfmttci  Commoflts,  shonM  pass  through  the 

<«4stl  of  (be  toruliny  of  aiich  a  bodyas  we  reoom- 

^mdL,  llMiy,  otherwise  criida»  <^b8ervaliotts  migfht 

4«I9^  fifi|we  a  nsltfiil  atid  practiaal  form,  »nd  the 

*Wli1iniUtNl  abuses  that  atill  pervade  our  law  and 

PMedase  m^ht  be  brpcgbt  under  discussion,  and 

<|lRmdisi  deriaedL   .  There  ia  aiie  department  in 

»Wch  the  labour  of  such  a  Societ^  would  tell  with 


great  effect.  We  allude  to  the  minor  branches  of 
the  Law  of  Procedure,  which  are  by  statute  placed 
peculiarly  within  the  power  of  the  judges,  who  may 
by  general  orders  direct  from  time  time  the  neces- 
sary modifications.  Suggestions  from  so  enlightened 
a  body  as  a  Law  Amendment  Society,  with  respect 
to  the  framing  of  the  rules  of  practice,  would,  we 
are  convinced,  be  received  by  the  learned  judges 
with  attention  and  consideration.  Indeed,  the  un- 
satisfactory and  imperfect  nature  of  some  of  the 
present  rules  is,  we  believe,  attributable  to  the  want 
of  competent  assistance  in  their  composition.  An 
Irish  Law  Amendment  Society  would,  of  course, 
maintain  a  close  correspondence  with  the  English 
body,  whose  labours  have  frequently  told  with  ef- 
fect in  Parliament,  and  this  would  be  a  step  in 
advance  towards  the  great  work  of  the  consolidation 
and  assimilation  of  the  laws  of  both  countries, — "a 
donsummatioR,"  we  again  repeat  "  devoutly  to  be 
wished." 
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The  Practice  of  the  High  Court  of  Chancery  Id  Summary 
Petition  Matters,  with  Precedent!,  by  John  F.  Rbillt, 
Esq.,  Barrister-at-Law,  Secretary  to  the  Right  Hon.  the 
Master  of  the  Bolls.  Dublin:  Hodges  and  Smith,  1856. 
pp.  557. 

The  legal  text  books  which,  id  our  day,  ever  and 
anoD  issue  from  the  press,  continaally  in  the  sister 
country  and  occasionally  in  our  less  favoured  land, 
may  be  regarded  as  dividing  themselves  into  two 
classes  :  one  of  the^e  classes  consists  of  the  produc- 
tions of  those,  perhaps  recently  inducted  into  the 
legal  profession,  who  desire  to  inaugurate  their  in- 
vestiture with  the  degree  of  "apprentice  of  the  law" 
by  the  publication  of  an  essay  on  some  professional 
topic,  which  will  display  the  abilities  and  acquire- 
ments of  the  writer,  and  in  some  degree  answer  the 
same  purpose  which  with  our  less  refined  transat- 
lantic brethren,  is  more  summarily  effected  by  the 
issuing  of  **  a  card."  The  other  class  of  legal  publi- 
cations includes  books  written  upon  subjects  with 
which  the  authors  are  practically  conversant,  and 
called  into  existence  for  the  purpose  of  illustrating, 
not  the  writer's  talents,  but  the  nature  of  the  sub- 
ject with  which  he  deals.  Of  this  latter  class  we 
are  liappy  to  say  that  a  comparatively  large  number 
has  recently  issued  from  our  press,  and  to  that  num- 
ber the  recent  treatise  of  Mr.  Reilly,  mentioned  in 
the  heading  of  this  article,  forms  a  most  acceptable 
and  creditable  addition.  Two  things  are  requisite 
to  render  a  law  book  a  general  favorite;  first,  that 
it  should  be  actually  wanted ;  and  secondly,  that  its 
author  should  be  competent  for  the  task.  Both 
these  desiderata  recommend  the  present  volume.  In 
the  first  place,  we  question  whether  it  would  have 
been  possible  to  have  selected  a  subject  which  de- 
manded a  treatise  more  urgently  than  did  the  pre- 
sent one.  The  host  of  Acts  of  Parliament  investing 
the  Court  of  Chancery  with  powers  exercisable  upon 
summary  petition,  with  their  multifarious  and  per- 
plexing provisions,  (see  Table  of  Acts,  pp.  37—43,) 
never  digested  till  the  present  publication,  were  of 
themselves  calculated  to  lead  the  student  into  a 
hopeless  maze  and  there  leave  him  to  his  fate. 

Then  came  a  series  of  decisions,  some  bear- 
ing directly  upon  these  statutes  themselves,  others 
upon  analogous  English  Acts,  and  others,  more- 
over, with  regard  to  the  inherent  summary  jurisdic- 
tion of  the  court  to  grant  relief  upon  petition  with- 
out the  aid  of  statute  law,,  which  scattered  over  the^ 
pages  of  a  very  large  library  <rf  reports,  both  Eng- 
lish and  Irish,  were,  under  ordinary  circumstances, 


in  great  measure  lost  to  the  practitioner.  But  then 
came  a  third  and  crowning  difiiculty.  A  vast  pro- 
portion of  the  learning  of  this  branch  of  the  law 
was  unwritten  and  to  be  collected  only  by  oral  tra- 
dition, always  unsatisfactory,  or  from  the  responses 
of  the  official  oracles.  Hence  delay  and  uncertainty 
frequently  embarrassed  the  incipient  practitioner  in 
the  prosecution  of  his  inquiries,  and  even  the  more 
experienced  had  not  seldom  to  regret  the  want  of  a 
good  manual  of  practice.  Now  in  proportion  to  the 
comprehensive,  intricate  and  novel  nature  of  the  sub- 
ject itself,  the  nmnber  of  authorities*  to  be  con- 
sulted, and  the  nfass  of  unwritten  lore  to  be  reduced 
to  writing,  so  does  the  successful  achievement  of 
these  difficulties  redound  to  the  author's  credit. 

We  venture  to  assert  that  since  the  appearance, 
in  1841,  of  Mr.  Ferguson's  able  treatise  on  the 
practice  of  the  Common  Law  Courts,  no  work  bids 
fairer  to  become  a  general  favourite  with  the  Pro- 
fession than  that  now  under  review.  Its  form  is 
portable  and  convenient ;  its  style  is  clear  and  easy ; 
its  arrangement  is  simple,  perspicuous,  and  elegant, 
and  its  detaib  are  full  and  satisfactory.  The  body 
of  the  work  consists  of  nine  chapters,  and  some  of 
them  are  again  subdivided  into  appropriate  sec- 
tioBs.  The  preliminary  chapter  treats  of  sum- 
mary petitions,  in  genera],  and  the  points  of  prac- 
tice common  to  all  such.  The  author,  at  the  very 
outset,  premises,  that  «  cause  petitioDS,  filed  under 
the  Chancery  Regulation  Act,  1850,  are  in  name 
petitions,  but  as  they  are,  in  their  nature,  bills,  it 
is  not  intended  to  treat  of  them  in  the  following 
pages ;  therefore  the  observations  and  the  prece- 
dents will  be  entirely  confined  to  petitions  pre- 
sented under  the  summary  jurisdiction  of  the 
court,  that  is,  to  petitions  presented  erther  in  a 
minor's  or  solicitor  s  matter,  or  the  like,  or  in  the 
matter  of  an  Act  of  Parliament,  which  gives  spe- 
cial jurisdiction  to  the  court,"  (p.  1).  He  adds  in  a 
tK>te  ik : — **  Petitions  in  lunacy  and  in  bankruptcy, 
not  being  in  Chancery,  though  heard  by  the 
Lord  Chancellor,  are  not  referred  to  in  the  follow- 
ing pages.**  Mr.  Reilly  then  discusses  eeriatim  the 
special  incidents  appertaining  lo  summary  peti- 
tions In  Minor  matters.  Trustee  and  Trustee  Re- 
lief Acts,  Acts  relating  to  leases,  the  jurisdiction 
of  the  court  over  Solidtofs,  the  Lands  Clauses 
Consolidation  Aot%the  appointment  of  Reoeivefs  on 
petitions,  the  Act  for  enabling  Jodgment  Creditors 
to  diarge  Stock%  and  the  Charitable  Trusts  Act 

With  respect  to  chap  VII^  wherein  the  appofnt* 
ment  of  receivers  is  treated  of,  Mr.  Reilly,  in  a  note, 
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explains  that,  with  regard  to  receivers  under  the 
Judgment  Acts,  <*  as  this  subject  is  considered  at 
large  in  his  book  on  Judgment  Petitions  and  its 
Sapplement,  it  is  not  intended  here  to  give  more 
ihao  general  directions  on  the  subject,  with  the  ad- 
dition of  cases  reported  since  the  publication  of 
tbe  Supplement,  and  references  to  the  pages  of  the 
former  book,  for  the  convenience  of  the  practi- 
tioner." We  must  candidly  confess  that  we  differ 
from  Mr.  Reilly  as  to  the  prudence  of  omitting 
folly  to  incorporate  that  im|>ortant  branch  of  the 
labject  in  his  present  book,  and  of  thus  referring  his 
readers  to  three  treatises  in  place  of  one.  Without 
perhaps,  it  being  desirable  to  reproduce  the  bulk 
of  the  matter  of  his  former  work  in  the  present 
Tolume,  we  should  have  much  preferred,  had  he 
transferred  thither  all  the  partictdar  directions  re- 
lating to  that  class  of  summary  petitions.  Each 
subject  is  followed  by  appropriate,  and  we  doubt 
Dot,  approved  precedents,  adapted  to  the  particular 
case,  thus  affording  to  the  legal  practitioner 
not  only  a  compass  but  a  chart  to  steer  by.  We 
regard  this  part  of  his  labours  as  very  useful, 
stamped  as  it  is,  iu  some  degree^  with  au  impri- 
fnalur.  It  always  strikes  us  favourably,  iu  con^ 
nexion  with  this  treatise,  that  while  the  resulU  of 
the  aathorities  bearing  upon  given  questions,  are 
ooDcisely  stated,  the  authorities  themselves,  as 
noted  at  foot  of  the  pages,  are  numerous.  This 
feature  characterizes  tbe  present  volume.  Many 
topics  he  disposes  of  iu  a  few  concise  paragraphs, 
with  accompanying  references,  which  would  have 
furnished  a  mere  book-maker  with  as  many  imposing 
cbaptera. 

Tbe  work  is  enriched  by  an  Appendix  of  the  se* 
veral  Acta  referred  to  In  tbe  text,  and  by  an  Index, 
vhieh  we  should  desire  to  see  a  little  fuller.  Perhaps 
we  might  also  surest,  that»  in  tbe  next  edition,  the 
heading  of  each  section  might  appear  at  the  top 
of  the  margin  of  each  page.  That  would  give  in- 
creased facility  for  reference. 

From  a  work  of  this  character  it  seems  to  very 
little  purpose  to  give  copious  extracts  in  a  review. 
We,  howev^,  think  it  rijght  to  give  a  specimen  of  the 
author's  style  and  method,  which  will  in  degree 
iUnstrate  that  quality  of  terseness  which  pervades 
hit  book.  Speaking  of  examples  of  undertakings 
oforced  against  solicitors,  he  thus  writes : 

*' The  following  are  instances  of  nndertakings  which 
tbe  coort  have  compelled  attorneys  and  solicitors  to 
perform :  an  undertaking  to  enter  an  appearance ; 
or  to  put  in  a  plea  of  confession ;.  or  to  obtain  an 
I  to  arbitration  ;  or  to  pay  the  amount  of  debt 


and  costs ;  or  the  fees  of  a  commission  of  lunacy  ; 
or  an  undertaking  to  pay  the  amount  of  an  award  ; 
or  for  the  payment  of  the  amount  of  rent  distrained 
for  and  the  costs ;  or  a  share  of  the  expenses  of  a 
commission  of  bankruptcy ;  or  not  to  negotiate  a 
promissory  note  until  the  expiration  of  a  certain  pe- 
riod. The  following  are  instances  of  underukiog^ 
of  which  the  court  refused  to  compel  tbe  perform- 
ance :  an  undertaking  to  perform  acta  for  the  pur* 
pose  of  clearing  the  title  of  UnmIs  which  had  been 
^old  ;  to  give  a  bail-bond  to  a  sheriff,  the  contract 
being  void  at  law  ;  to  pay  the  balance  of  some  pur- 
chase* money  ;  to  guarantee  the  amount  of  a  loan; 
to  give  an  indemnity  for  being  allowed  to  use  a  per- 
son's name  in  an  ejectment;  or  to  make  an  arrange- 
ment either  for  the  payment  of  a  debt,  or  to  give 
notice  when  the  debtor  is  going  to  leave  prison  ; 
and  an  undertaking  not  made  as  the  solicitor  in  the 
cause  but  merely  as  a  friend,  or  as  party  to  a  suit." 
—pp.  338,  389. 

The  scope  of  the  present  work,  being  confined 
to  those  summary  petitions  which  are  in  the  nature 
of  independent  causes,  the  class  which  are  merely 
auxiliaries  to  plenary  suits,  as  for  example,  petitions 
for  rehearing,  and  those  to  obtain  the  benefit  of  pend- 
ing proceedings,  have  not  been  treated  of,  being  more 
appropriate  to  a  work  on  general  Equity  practice* 
It  is  not  often  that  a  book  is  presented  to  the  pro- 
fession under  such  favourable  auspices  as  the  pre- 
sent, recommended  as  it  is  by  the  prestige  acquired 
by  previous  successful  labour  in  the  same  field,  and 
by  the  intimate  knowledge  of  his  subject  which  the 
author  enjoys  from  his  official  position. 

— ♦ — 

STATUTES   PASSED   IN   THE   SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  56.^ 

And  with  respect  to  the  chairman  of  the  commis- 
sioners, be  it  enacted  as  follows : 

XX iX.  The  commissioners  elected  under  this 
Act  shall  furnish  to  the  Lord  Chancellor  of  Ireland 
for  the  time  being  a  certified  return,  setting  forth 
the  name,  age,  rating,  occupation,  or  profession  of 
the  persons  elected  to  be  commissioners,  and  it  shall 
be  lawful  for  the  Lord  Chancellor,  if  he  shall  think 
fit,  to  select  from  such  commissioners  a  proper  and 
qualified  person  to  act  as  a  justice  of  the  peace  for 
the  purposes  of  this  Act  within  the  boundaries  of 
the  town,  and  then  in  all  cases  arising  under  this 
Act,  and  cognizable  by  one  or  more  justices  of  the 
peace,  the  person  so  selected  shall,  during  his  term 
of  office,  and  during  that  term  so  long  as  the  Lord 
Chancellor  shall  not  disapprove,  have  the  jurisdic- 
tion and  authority  of  and  be  a  justice  of  the  peace 
within  the  boundaries  of  the  town  as  specified  for 
tbe  purposes  of  this  Act,  and  for  suoh  purposes  only, 
provided  snch  town  be  not  situate  within  the  Dublin 
metropolitan  police  district. 

And  with  respect  to  the  duties  of  such  commis- 
sioner so  selected  as  aforesaid,  to  have  the  jurisdlc- 
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tion  and  authority  of  a  justice  of  the  peace,  be  it 
enacted  as  follows : 

XXX.  It  shall  be  lawful  for  the  said  commission- 
ers and  they  are  hereby  required  to  appoint  a  proper 
officer  to  act  as  clerk,  and  to  provide,  if  there  shall 
be  no  public  court  house  within  such  town,  a  suita- 
ble building  to  be  a  public  court  for  the  hearing  and 
determining  of  offences  under  this  Act;  and  it  dhall 
be  lawful  ^r  the  said  commissioners  or  any  other 
justice  of  the  peace  of  the  city  or  town,  or  of  the 
county  in  which  such  city  or  town  or  any  part  thereof 
is  situate,  to  sit  at  and  llold  such  court  on  every  fair 
and  market  day  of  such  city  or  town,  and  on  every 
other  day  on  which  he  or  they  may  think  fit,  for  the 
hearing  and  determining  of  offences  under  this  Act; 
and  for  the  purposes  of  this  Act  such  commissioner 
or  other  justice  or  justices  presiding  at  such  court 
shall  have  the  same  powers  as  justices  presiding  at 
petty  sessions. 

And  with  respect  to  the  officers  to  be  appointed 
by  the  commissioners,  be  it  enacted  as  follows: 

XXXI.  So  much  of  "  The  Towns  Improvement 
Clauses  Act,  1847,*'  as  relates  to  the  officers  to  be 
appointed  by  the  commissioners,  shall  be  incorpo« 
rated  with  and  form  part  of  this  Act :  provided 
always,  that  the  approval  requisite  to  the  appoint- 
ment of  such  officers,  shall  be  the  approval  of  the 
Lord  Lieutenant  of  Ireland  for  the  time  being. 

And  with  respect  to  the  plans  of  towns,  and  of 
the  works  to  be  executed  under  the  powers  of  this 
Act,  be  it  enacted  as  follows  : 
.  XXXI L  So  much  of  **  The  Towns  Itnprovement 
Clauses  Act,  1847,"  as  relates  to  plans  of  the  dis- 
trict, and  of  the  works  to  be  executed  under  any 
Act,  shall  be  incorporated  with  and  form  part  of 
this  Act. 

And  with  respect  to  making  and  maintaining  the 
public  sewers,  be  it  enacted  as  follows : 

XXXIII.  The  commissioners  may,  if  they  shall 
think  fit,  purchase  the  rights,  powers,  and  authori- 
ties vested  in  any  person  for  making  sewers,  or  con- 
tract for  the  use  of,  or  purchase  any  sewers  within 
the  town,  with  or  witliout  the  buildings,  works,  ma- 
terials, and  things  belonging  or  appertaining  thereto; 
and  any  person  to  whom  any  such  sewers  belong 
may  sell  and  dispose  of  the  same  to  or  otherwise 
contract  with  the  commissioners ;  and  in  case  of  any 
such  sale  the  purchase  money  shall  be  settled  and 
applied  to  the  same  uses  and  trusts  to  which  the 
property  purchased  may  have  been  subject  at  the 
time  of  such  sale,  and  ^he  property  purchased  shall 
vest  in  and  belong  to  the  comniissiooers  purchasing 
the  same. 

.  XXXI V.  So  much  of  <*  The  Towns  Improvement 
Clauses  Act,  184"',*'  as  relates  to  the  making  and 
maintaining  the  public  sewers,  shall  be  incorporated 
with  and  form  part  of  this  Act :  provided  always, 
that  as  regards  the  making,  altering,  and  maintain- 
ing  sewers  and  drains,  it  shall  be  lawful  for  any 
person  whose  property  may  be  taken  or  affected,  or 
,  who  shall  think  himself  thereby  aggrieved,  to  appeal 
thereon  to  the  court  of  the  assistant  barrister  iu 
manner  herein  -after  mentioned. 

And  with  respect  to  the  drainage  of  hooses,  be  it 
Boaoted  as  follows : 

XXXV,  Somqchof'<  The  Towns  Improvement 


Clauses  Act,  1 847,"  as  relates  to  the  drainage  of 
houses  shall  be  inoorporated  with  and  form  part  of 
this  Act:  provided,  that  where  the  commissioners 
shall  signify  their  disapproval  of  the  level  at  which 
it  ia  proposed  to  lay  the  foundations  of  any  new 
house  as  provided  therein,  it  shall  be  lawful  for  any 
person  who  shall  think  himself  aggrieved  thereby  to 
appeal  therefrom  to  the  court  of  the  assistant  bar- 
rister in  manner  hereinafter  provided. 

And  with  respect  to  pavhig  and  maintaining  the 
streets,  be  it  enacted  as  follows  : 

XXXVI.  That  clauses  fifty-one,  fifty-two,  and 
fifty -three  of  "The  Towns  Improvement  Clauses 
Act,  1847,"  shall  be  incorporated  with  and  form 
part  of  this  Act;  provided,  that  nothing  herein  or 
in  the  said  clauses  so  incorporated  with  this  Act 
shall  extend  or  be  construed  to  exonerate  an^ turn- 
pike commissioners  or  trustees,  or  any  grand  jury 
or  other  body,  or  person  or  persons  whatsoever, 
from  his  or  their  duty  or  obligation  to  maintain 
and  repair  any  street  or  road  running  through  any 
city,  town  corporate,  borough,  or  other  town  adopt-- 
ing  the  provisions  of  this  Act,  unless  the  commis- 
sioners for  the  execution  of  this  Act  shall  desire 
to  take  upon  themselves  such  duty  or  obligation ; 
and  in  such  case  such  commissioners  shall  become 
liable  in  like  manner  as  the  party  or  parties  origi- 
nally liable  to  such  duty  or  obligation,  and  shall  in 
like  manner  answer  for  and  be  punishable  for  any 
default  in  the  discharge  or  observance  of  such  duty 
or  obligation.  .     . 

(To  be  continued.) 
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Prepariedl>y 
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HIpiMliOaeligei.  Is   per  box }  Cayenne  Losenges^  la.  per  bd(k  i  JH)utoa« 

Sore  Throat  Losenges,  &c.,  Ac. 
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Our  attention  hai  been  recently  directed  to  a  sin- 
gular esuui  omitsui  in  the  Gomroon  Law  Proce- 
dure Amendment  Act,  whicli,  if  not  speedilj  anp- 
plied,  may  exert  a  very  injorioas  effect  upon  the 
eBforoeoient  of  tke  rights  of  landlorda.  We  allude 
to  a  defect  in  the  new  procedure,  provided  by  the 
Aet,  in  the  action  of  replevin.  This  will  become 
apparent  by  briefly  referring  to  the  several  sections 
bearing  upon  the  coarse  of  this  action.  It  is  en- 
teted  by  section  238,  that  when  a  party  whose 
goods  sbtf  1  have  been  distrained  shall  dispute  the 
fsUdiiy  aC  the  distress^  <'  snch  party  may  j(^m- 
■saaa  a  personal  action  for  the  recovery  of  the 
goods  or  chattels  so  talcen  or  distrained,  by  a  writ 
of  sommons  and  plaint."  This  writ  contains  cer- 
taia  pyticttlars  in  addition  to  the  ordinary  requi- 
ntss  of  that  writ.  By  section  229,  «  where  any 
•ceil  personal  action  shall  have  beetf  commenced," 
tltt  plaintiff  is  next  to  sue  out  the  writ  of  replevin^ 
wMch  is,  as  before,  a  collateral  proceeding,  for  the 


sake  of  changing  the  custody  of  the  goods* 
Lastly,  section  230,  which  is  the  only  remaining 
clause  of  the  Act,  specially  adapted  to  the  actions 
of  replevin,  provides,  that  in  case  the  plaintiff  shall 
be  non-prossed  for  not  filing  his  summons  and 
plaint,  the  defendant  may  file  a  suggestion,  in  the 
nature  of  a  plaint  for  rent,  and  thereupon,  or  in  case 
of  a  judgment  or  demurrer  for  the  defendant,  a  writ 
of  inquiry  may  be  executed ;  or  in  case  the  plain- 
tiff shall  be  non-suit,  or  a  verdict  given  against 
him  after  issue  joined,  then  the  jury  shall  inquire 
the  amount  of  rent,  and  the  value  of  the  goods 
distrained,  in  order  that,  in  each  of  the  above 
cases,  the  defendant  may  recover  a  judgment  for 
that  amount.  With  the  exception  of  those  sections, 
there  is  nothing  to  distinguish  the  action  of  reple* 
vin  in  any  of  its  incidents  from  an  ordinary  per* 
sonal  action. 

That  brings  us  to  the  consideration  of  the  class 
of  sections  with  respect  to  the  settlement  of  issues 
for  Nisi  Pfius.  The  102nd  section  casts  upon  the 
plaintiff  $  attorney  the  duty,  after  defendant's  sub- 
sequent pleading  filed,  and  together  with  notice  of 
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trial,  of  furnishing  to  the  defendant's  attorney  a 
draft  of  the  abstract  of  the  pleadings  and  of  the 
issues  of  fact  to  be  tried  at  Nisi  Prius,  and  of 
taking  the  subsequent  steps  for  the  completing 
same.  The  preparation  of  this  abstract  is  now  the 
only  mode  of  bringing  the  cause  lo  issue*  Before 
the  passing  of  this  Act,  the  defendant  brought  the 
cause  to  issue  by  filing  none  but  issuable  pleas* 
and  in  case  any  of  his  pleas  were  such  as  to  re- 
quire a  replication,  his  course  was  to  rule  his  ad- 
versary to  reply.  No  such  power  has  been  con- 
ferred by  the  new  Act,  and  consequently  the  de- 
fendant, after  the  filing  of  his  defence,  is  unable  to 
expedite  the  progress  of  his  suit,  until  the  plaintiff 
has  been  manifestly  in  default  for  not  going  to 
trial.  Section  106  provides,  that  "the  plaintiff 
shall  proceed  to  trial  within  three  Terms  from  that 
in  which,  or  the  vacation  of  which,  the  defence  or 
other  subsequent  pleading  is  filed  ;  and  in  default 
thereof,  the  defendant  may  enter  a  rule  that  the 
plaintiff  do  proceed  to  trial  at  the  assizes  or  sit- 
tingiB  next  after  the  expiration  of  twenty  days  from 
the  service  of  such  rule,  and  that  in  default,  the 
defendant  shall  be  dismissed  with  the  costs  of  the 
suit/'  The  non-compliance  with  this  rule  is  to 
have  a  similar  effect  to  that  of  a  judgment  as  in 
case  of  a  non-suit. 

Section  107  further  saves  the  right  of  a  "  defend- 
ant to  take  down  a  cause  for  trial,  after  default  by 
the  plaintiff  to  proceed  to  trial  as  aforesaid ;"  and  it 
declares  that  <<  it  shall  be  lawful  for  the  defendant 
after  such  default^  to  proceed  to  have  the  abstract 
of  the  issues  settled  in  the  same  manner  as  the  plain- 
tiff might  have  done."  Now,  the  practical  effect  of 
these  sundry  provisions  in  each  ease  will  be,  to  ena- 
ble the  plaintiff,  after  he  has  filed  his  summons  and 
plaint,  to  lie  dormant  for  three  Terms  at  least,  with- 
out being  liable  to  be  accelerated  by  his  opponent. 
Even  in  common  suits,  this  may,  in  some  cases, 
operate  harshly  upon  a  defendant  who  has  been 
vexatiously  dragged  into  court;  but  it  is,  in  .the  ac- 
tion of  replevin,  that  gross  injustice  will  be  the  ine- 
vitable result.  Suppose  the  landlord  to  distrain  upon 
his  tenant  for  a  year's  rent,  which  is  unquestionably 
due.  The  tenant,  in  order  to  gain  time,  sues  out 
hi8  replevin  and  files  his  summons  and  plaint,  to 
which  the  landlord  pleads  a  defence,  by  way  of 
avowry.  What  is  to  prevent  the  plaintiff  from  de- 
laying any  further  proceedings  for  three  Terms,  a 
period  which  may  perhaps  extend  over  the  greater 
part  of  the  year?  It  is  clear  that  until  the  plaintiff 
is  in  default,  which  is  not  until  the  stated  period  has 


expired,  the  defendant  has  no  right,  as  the  law  now 
stands,  to  change  places  with  the  plaintiff  and  to 
become  an  actor  in  the  suit.  Formerly  it  was  not 
so,  for  first,  as  we  have  already  seen,  the  de« 
fendant  might  force  the  cause  to  issue,  and  then 
by  the  old  Rules,  of  the  Queen's  Bench  and  Com- 
mon Pleas,  now  repealed,  either  party  was  at  liberty, 
when  issue  was  joined,  to  take  the  cause  to  trial 
(34th  Rule,  K.  B.,  9th  Rule,  C.  P.,  1670.)  There 
can  be  no  second  opinion  as  to  the  necessity  of  ap- 
plying a  remedy  to  the  mischief  which  we  have  thus 
pointed-out,  and  we  think  th^t  this  can  be  fully  ob- 
viated without  having  recourse  to  Parliament  for 
an  amendment  of  this  branch  of  procedure.  The 
plenary  powers  conferred  by  section  233  upon  the 
Common  Law  judges  to  make  '*  general  rules  and 
orders  for  the  more  effectual  execution  of  tdis  Act, 
and  for  establishing  a  simple  code  of  practice,  &c.  in 
the  said  Courts,  and  in  the  Court  of  Error,  in  ac- 
cordance with  the  intention  and  object  of  this  Act,** 
are  quite  sufi&cient  to  enable  the  Bench  to  promul- 
gate a  general  rule  which  would  remove  the  dif- 
ficulty. Suppose  that  Rules  were  made,  that 
within  four  days  after  defence  in  replevin  filed,  the 
defendant  should  be  at  liberty  to  rule  the  plaintiff, 
to  take  the  needful  steps  to  bring  the  cause  to  issue, 
and  to  serve  notice  of  trial,  upon  paio,  in  case 
of  default,  of  having  the  summons  and  plaint  set 
aside,  and  the  defendant  at  liberty  to  non-pros  the 
plaintiff  for  want  of  same.  Then  section  230  would 
apply,  and  the  defendant  would  be  enabled  to  take 
advantage  of  its  provisions.  Such  a  rule  as  the 
foregoing  would  effectually  protect  a  defendant  in 
replevin  from  a  risk  to  which  the  present  state  of 
the  law  inevitably  exposes  him. 


STATUTES  PASSED   IN    THE   SES&ION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  60.) 

And  with  respect  to  laying  out  new  streets,  be  h 
enacted  as  follows : 

XXXVII.  So  much  of  "  The  Towns  Improve- 
ment Clauses  Act,  1847,"  as  relates  to  laying  out 
new  streets  be  incorporated  with  and  form  part  of  this 
Act :  provided  always,  that  as  regards  the  making 
and  laying  out  any  new  streets,  and  fixing  the  levels 
thereof,  it  shall  be  lawfill  for  any  person  whose  pro- 
perty may  be  taken  or  affected,  and  who  shall  think 
himself  thereby  aggrieved,  to  appeal  thereon  to  the 
assistant  barrister  in  manner  herein-after  mentioned. 

And  wHh  respect  to  naming  the  streets  and  num- 
bering the  houses,  and  also  with  respect  to  improv- 
ing the  line  of  the  streets  and  removing  obstructions, 
be  it  enacted  as  follows: 

XXXVin.  So  much  of  "The  Towns  Improve- 
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ment  Clauses  Act,  1847,"  as  relates  to  naming  the 
streets  and  numbering  the  houses,  and  also  so  much 
thereof  as  relates  to  improving  the  line  of  the  streets 
and  removing  obstructions,  shall  be  incorporated 
with  and  form  part  of  this  Act :  provided  always, 
that  as  regards  the  improving  the  line  of  any  street 
and  removing  obstructions  it  shall  be  lawful  for  any 
person  whose  property  may  be  taken  or  aflTected, 
and  who  shall  think  himself  thereby  aggrieved,  to 
appeal  thereon  to  the  assistant  barrister  in  manner 
herein-after  mentioned. 

And  with  respect  to  ruinous  or  dangerous  build- 
ings, and  also  with  respect  to  precautions  during 
the  construction  and  repair  of  the  sewers,  streets, 
and  houses,  be  it  enacted  as  follows : 

XXXIX.  So  much  of  "  The  Towns  Improve- 
ment Clauses  Act,  1847,**  as  relates  to  ruinous  and 
dangerous  buildings,  and  also  so  much  thereof  as 
relates  to  precautions  daring  the  construction  and 
repair  of  the  sewers,  streets,  and  houses,  shall  be 
incorporated  with  and  form  part  of  this  Act. 

And  with  respect  to  objections  to  works  to  be 
constructed  by  or  subject  to  the  approval  of  the 
conraiiasioners,  be  it  enacted  as  follows : 

XL.  So  much  of  "The  Towns  Improvement 
Clauses  Act,  1847,"  as  relates  to  objections  to  the 
works  to  be  constructed  by  or  subject  to  the  ap- 
proval of  the  commissioners,  except  so  much  there- 
of as  relates  to  the  appeal  thereby  provided,  shall 
be  incorporated  with  and  form  part  of  this  Act. 

XLI.  Any  person  liable  to  pay  or  to  contribute 
towards  the  expense  of  any  of  the  works  herein- 
before mentioned,  or  otherwise  aggrieved  by  any 
order  of  the  commissioners  relating  thereto  may,  at 
any  time  within  seven  days  after  the  making  of  any 
tocb  order,  give  notice  in  writing  to  the  commis- 
sioners that  he  intends  to  appeal  against  such  order 
to  the  assistant  barrister  at  the  next  quarter  ses- 
sions for  the  division  or  place,  and  along  with  such 
notice  be  shall  give  a  statement  in  writing  of  the 
grounds  of  the  appeal ;  and  if  within  eight  days 
next  after  giving  such  notice  the  party  give  secu- 
rity by  rec(^nizance  before  a  justice  of  the  peace, 
with  two  sufficient  securities,  to  the  satiafaction  of 
such  justice,  to  abide  the  order  of  the  assistant 
barrister,  and  pay  such  costs  as  may  be  awarded 
agiMBSt  him  thereupon,  the  work  so  appealed 
against  shall  not  be  begun  until  after  the  judgment 
of  the  assistant  barrister  upon  such  appeal ;  and  a 
copy  of  such  notice,  and  statement  of  the  grounds 
of  soch  appeal  as  aforesaid,  shall  be  lodged  by  the 
appellant  with  the  clerk  of  the  peace  on  the  day 
before  the  commencement  of  the  sessioos  at  which 
the  appeal  is  to  be  heard  ;  and  the  assistant  bar* 
rister  shall  heair  and  determine  the  matter  of  the 
sf^eal,  aad  shall  make  such  order  thereon,  either 
eoofinniog,  quashing,  or  varying  such  order, 
proceeding,  or  matter,  and  shall  award  such  costs 
to  either  of  the  parties,  as  the  said  assistant  bar- 
rister in  his  discretion  shall  think  fit ;  provided, 
that  the  appelUuit  shall  not  be  heard  in  support  of 
soefa  appeal  unless  such  notice  and  statement  have 
been  given  and  such  recognizance  entered  into  as 
aforesaid,  nor  on  the  hearing  of  such  appeal  shall 
he  go  into  evidence  of  any  other  grounds  of  ap- 
peal than  those  set  forth  in  such  statement  ns  afore- 


said ;  provided  also,  that  if  there  be  not  an  inter- 
val of  fifteen  days  between  the  making  of  such 
order  and  the  then  next  sessions,  then  such  appeal 
may  be  made  and,  such  notice  given  for  the  next 
following  sessions  for  the  division  or  place  at  which 
the  appeal  can  be  heard. 

And  with  respect  to  cleansing  the  streets,  and 
the  prevention  of  nuisances,  and  the  prevention  of 
smoke,  be  it  enacted  as  follows : 

XLII.  So  much  of  «•  The  Towns  Improvement 
Clauses  Act,  1847,"  as  relates  to  cleansing  the 
streets,  and  the  prevention  of  nuisances,  and  the 
prevention  of  smoke,  shall  be  incorporated  with 
and  form  part  of  this  Act. 

And  i%ith  respect  to  the  construction  of  houses 
for  prevention  of  fire  be  it  enacted  as  follows : 

XLIII.  The  party  walls  of  all  buildings  erected 
after  the  adoption  of  this  Act  by  any  town  shall 
be  carried  through  and  above  the  roof,  to  form  a 
parapet  of  not  less  than  twelve  inches  in  height, 
measured  at  right  angles  with  the  slope  of  the  roof, 
above  the  covering  of  the  roof  of  -  the  highest 
building  to  which  such  party  walls  belong ;  and 
every  person  who  shall  erect  any  building  contrary 
to  the  provisions  herein  contained,  and  who  shall 
not  alter  the  same  within  one  month  after  notice 
given  to  him  for  that  purpose  by  the  commission-^ 
ers,  shall  be  liable  to  a  penalty  not  exceeding  five 
shillings  for  every  day  that  such  building  shall  so 
continue. 

And  with  respect  to  supplying  buildings  with 
fresh  air,  be  it  enacted  as  follows : 

XLIV.  So  much  of  "  The  Towns  Improvement 
Clauses  Act,  1 847,"  as  relates  to  supplying  build- 
ings with  fresh  air  shall  be  incorporated  with  and 
form  part  of  this  Act;  provided,  that  the  appeal 
from  the  determination  of  the  commissioners  in  this 
respect  shall  be  such  appeal  to  the  court  of  the  as- 
sistant barrister  as  is  herein- before  provided. 

And  with  respect  to  lodging  houses,  be  it  en- 
acted as  follows : 

XLV.  It  shall  not  be  lawful  to  keep  or  use  as  a 
lodging  house  within  any  town  the  population  of 
which,  as  ascertained  by  the  last  population  returns 
made  pursuant  to  Act  of  Parliament,  shall  be  above 
three  thousand  inhabitants,  any  house,  not  being  a 
licensed  victualling  house,  unless  such  house  shall 
have  been  registered  as  a  lodging  house  in  a  book 
to  be  kept  by  the  commissioners  for  that  purpose. 

XLVI.  Save  as  above  provided,  so  much  of 
«  The  Towns  Improvement  Act,  1847,'*  as  reUtM 
to  lodging-houses  shall  be  incorporated  with  and 
form  part  of  this  Act. 

And  with  respect  to  slaughter-houses,  be  it  en- 
acted as  follows : 

XLVI  I.  So  much  of  "The  Towns  Improve- 
ment Clauses  Act,  1847,*  as  relates  to  slaughter- 
houses shall  be  incorporated  with  and  form  part  of, 
this  Act:  provided  always,  that  nothing  herein 
contained  shall  prejudice  or  affect  the  rights,  pri- 
leges,  powers,  or  authorities  of  any  persons  inoor* 
porated  or  authorized  by  any  local  Act  of  Parlia- 
ment passed  before  the  passing  of  this  Act,  for 
the  purpose  of  making  and*  maintaining  slaughter- 
houses for  the  accommodation  of  any  city,  town, 
or  place. 
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.  And  with  respect  to  the  sale  or  expoMire  for  tale  <  scriptioD,  toap-boiler,  tallow- melter,  tripe*boiler, 
pf  unwholesome  aod  adulterated  food,  be  it  enacted  |  or  other  noxious  or  offensive  business,  trade,  or 
as  follows  :.  I  manufacture,  shall  not  be  newly  established  in  any 

XL VI II.  In  any  shop,  building,  stall,  or  place  '  building  or  place  within  the  town  without  the  con- 
kept  or  used  for  the  sale  of  butchers  meat,  poultry,  |  sent  of  the  commissioners ;  and  whosoever  offends 


or  fish,  nb  animal,  carcass,  meat,  poultry,  same, 
flesh,  or  fish  which  is  unfit  for  the  food  of  man 
shall  be  kept  or  retained,  unless  entirely  separate 
and  apart  from  any  animal,  carcass,  meat,  poultry, 
game,  flesh,  or  flsh  which  is  intended  for  such  food, 
nor  unless  the  same  be  .ticketed  in  large  and  le- 
gible aiiid  conspicuous  characters  as  being  upfit  for 
such  food ;  and  any  person  who  shall  keep  in  any 
shop,  building,  stall,  or  place  occupied  or  used  by 
him  as  aforesaid  any  animal,  carcass,  meat,  poultry, 
game,  flesh,  or  fiih  which  is  unfit  for  the  food  of 
man  otherwise  than  entirely  separate  and  apart,  and 
ticketed  as  aforesaid^  shall  be .  liable  to  a  penalty 
not  exceeding  five  pounds ;  and  the  inspector  of 
nuisances,  officer  of  health,  or  any  otlier  officer  ap- 
pointed by  the  commissioners  for  that  purpose,  may 
and  he  is  hereby  empowered,  at  all  reasonable 
times,  with  or  without  assistants,  to  enter  into  and 
inspect  any  shop,  building,  stall,  or  place  kept  or 
used  for  the  sale  of  butchers*  meat,  poultry,  or  fish, 
or  as  a  slaughter-house,  a^id  to  examine  any  ani- 
nsal,  carcass,  meat,  poultry,  game,  flesh,  or  fish 
which  may  be  therein ;  and  in  case  any  animal, 
carcass,  meat,  poultry*  game,  flesh,  or  fish  appear 
to  him  intended  for  the  food  of  man,  and  to  be 
unfit  for  such  food,  the  a^nie  may  be  seized ;  and 
if  it  appear  to  the  chairman  of  the  commissioners, 
upon  the  evidence,  of  a  competent  perspn,  that 
any  such  animiU,  carcass,  meat,  poultry,  game, 
flesh,  or  fish  is  unfit  for  the  food  of  man,  he  shall 
order  the  same  to  be  destroyed,  or  to  be  so  dis 


against  this  enactment  shall  be  liable  for  each  of- 
fence to  a  penalty  not  exceeding  twenty  pounds, 
and  a  further  penalty  not  exceeding  forty  shil' 
lings  for  each  day  during  which  the  offence  is  con- 
tinued ;  and  the  commissioners  may  from  time  to 
time  make  such  bye-laws  wjth  respect  to  any  such 
business  so  newly  established  a^they  may  think 
necessary  and  proper,  in  order  to  prevent  or  di- 
minish the  noxious  or  injurious  effects  thereof. 

And  with  respect  to  the  lighting  of  towns,  be  it 
enacted  as  follows : 

LL  The  commissioners  may  contract  f^r  any- 
period  not  exceeding  three  years  at  any  one  time 
with  the  owners  of  any  gasworks,  or  with  any 
other  person,  for  the  supply  of  such  gas  or  oil,  or 
other  means  of  lighting,  and  may  provide  such 
lamps,  lamp  posts,  and  other  works  as  the  com- 
missioners think  necessary  for  lighting  the  streets 
of  the  town  ;  and  if  the  commissioners  and  the 
owners  of  any  gasworks  authorized  by  Act  of  Par- 
liament to  supply  gas  within  the  town,  and  with 
whom  the  commissioners  shall  be  desirous  of  con- 
tracting, sliall  not  agree  as  to  the  price  to  be  paid 
for  such  supply,  theu*  such  price  shall  be  settled  by 
arbitration,  and  for  that  purpose  the  clauses  of 
"The  L^nds  Clauses  Consolidation  Act,  1645,'* 
with  respect  to  the  settlement  of  disputed  comjieii- 
sation  by  arbitration,  shall  be  incorporated  with 
this  Act. 
^ (To  be  continued. J 


posed  of  as  to  prevent  its  being  exposed  for  sale ;  DECTORAL  AND   COUGH   MEDICINES 
or  used  for  such  food  ;  and  the  person  to  whom  i  "**         -..-.-.  «^  «J — — r:r^»^^^  -. 
such  animal,  carcass,  meat,  poultry,  game,  flesh,  or 


fish  belongs,  or  in  whose  custody  the  same  is  found, 
shall  be  liable  to  a  penalty  not  exceeding  five 
pounds  fe«  every  animal  or  carcass,  fish,  or  piece 
of  meat,  flesh,  or  .fish,  or  aiiy  poultry  or  game,  so 
found,  ami  as  to  which  suelv  magistrate  shall  be  sa* 
tisfied  that  it  was  intended  for  the  food  of  man. 

XLIX.  If  any  person  shall  sell  or  expose  for 
sale  any  adulterated  butter,  meal,  bread,  or  other 
article  of  food,  knowing,  the  same  to  be  adul- 
teratefl^  such  person  so  offending  shall,  upon  con- 
riction  before  a  justice,  for  every  such  offence  be 
liable  to  a  pen$il(y  no(.  exceeding  forty  shillings, 
and  aooh  aduUarated  artiple  shall  be  forfeited  and 
disposed  of  as  the  chairman  pf  the  commissioners 
shall Idirfect;  and  it  shall  be  lawful  for  such  chair 
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sauces,  or  other  officer  acting  under  this  Act,  set-  I  Lc9eagm.^.Ac. ^ ^^ 

tipg  forth  that  he  has  received  information  and  has  | 
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>si  oause  to  beMe?(?  ♦h^Uoy  adulterated  arUqle  of ,  g,*^  Wigr^wito^hi^Pobu^ 
food  is  in  the  eossessioo  of  any  person  for  the  pur-    columns  or  the  paper  oannot  beoocupied  wi 
pose  of  being  disposed  of,  to  grapt  a  warrant  to 
eoter  upon  the  premises  of  such  person,  and  to 
search  for  and  seize  such  article  of  food,  and  to 
forfeit  and  dispose  of  the  same  as  to  him  shall  seem 
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DUBLIN,  FEBRUARY  10,  1855. 


The  near  appromeb  of  the  Circuits  reminds  us  of  an 
focoavenienoe  which  has  not  unfreqaently  occurred 
ia  eaosequeoea  of  the  time  allotted  for  each  town 
arotBODttty  falltiy  alMrt  of  the  period  which  the 
qimtity  of  basiness,  to  be  transacted,  requires.  The 
rewilt  is  tliat  come  of  the  civil  causes  have  to  be  left 
BBtiiedi  and  are  postponed  to  a  future  Assizes, 
onkss  the  parties  agree  to  a  reference. 

There  aretwo  modes  by  which  this  great  mischief} 
infohmg,  as  it  may  in  some  instances,  a  denial  of 
joitiee^  may  be  obviated.  In  the  first  place,  care 
dMHpldbe  taken  to  allow  ample  time  for  the  sittings 
ntaeh  place.  It  is  true  that  the  opposite  error  to 
Ibal  vbieh  we  have  pointed  out  may  be  fallen  into ; 
bot  U  is  decidedly  better  to  err  in  the  way  of 
^Uoving  superfluous  time,  than  of  limiting  it  too 
chiely. 

TitveUiDgt  in  our  days,  between  the  several 
kmm  *6ii  Circuit  and  the  Metropolis,  is  compara- 
tiiil^|Aitep  and  easy.  And  again,  it  roust  be  borne 
tiiaMUiat,  since  tlie  passing  of  the  Common  Law 
F^aeedare  Act,  a  novel  class  of  business  has  arisen, 
tetransttction  of  which  may  involve  time,  and  the 
Morrtnceof  which  cannot  be  anticipated,  we  refer 
l»lha  settlement  of  issues,  to  be  tri^d  ou  the  s«iiiie 
Smk^  ample  itale  ought  hence  lo  be  allowed. 

•^etber  ejcpeiient  wblch  we  propose  ia^  that 


here,  as  in  England,  some  of  her  Majesty's  counsel 
on  the  Circuit  be  associated  in  the  Commission  of 
Gaol  Delivery,  for  the  purpose  of  assisting  the 
judges  of  Assize  to  try  the  minor  criminal  cases, 
which  would,  in  case  a  Court  of  Quarter  Sessions 
had  intervened,  have  been  referred  to  that  tribunal. 
That  course  is  adopted  in  England  with  considerable 
advantage.  It  is  probable  that  it  would  not  be  re- 
quisite very  frequently  to  call  the  services  of  these 
learned  gentlemen  into  requisition,  but  occasions 
might  recur  from  time  to  time  when  such  assistanee 
would  be  very  valuable,  and  tend  to  the  dispatch 
of  business. 


aftrbteh). 

On  the  AmendiBeni   of  the   Bankrupt  Law,      DabUn: 
Hodges  and  Soiitb,   1855,  pp.  63. 

The  design  of  the  present  pamphlet  is  thus  de- 
scribed, in  the  words  of  its  anonymous  author. 

"  The  introduction  of  a  bill  to  amend  and  conso- 
lidate the  Law  of  Bankruptcy  in  Ireland  in  the  last 
session  of  Parliament  leads  naturally  to  the  con* 
sideration  of  the  amendmeiUs  or  alterations  required 
in  our  baniirupt  code. 

**  That  the  whole  law  of  debtor  and  creditor  re* 
quires  revision  has  been  strongly  urged  by  some 
whose  opinion  is  of  great  weight*  On  the  other 
band*  many  consider  that  the  b^t  way  of  proceed- 
in^  in  the  reform  of  the  law  is  by  a  cautious  amend* 
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ment  of  the  existing  code,  as  developed  by  expert* 
ence ;  and  not  by  a  wholesale  change,  which  ine- 
▼itably  results  in  a  heavy  tax  on  tlie  future  suitor 
for  compensation  to  abolished  officers;  as  evidenced 
In  England  when  the  former  system  of  bankruptcy 
was  altered,  by  whicli  a  charge  of  upwards  of 
£20,000  a  year  is  still,  notwithstanding  the  lapse 
of  time,  payable  under  the  head  *  compensations/ 

**  But  it  is  the  favorite,  and  indeed  the  usual 
course  of  amendment  <  to  assimilate  the  bankrupt 
law  of  Ireland  to  that  of  England,'  a  scheme  involv- 
ing many  changes,  and  requiring  serious  consider- 
ation. 

«« To  have  one  code  of  laws  for  the  United  King- 
dom would  be  desirable  as  well  for  convenience' 
sake,  as  tending  to  the  perfect  incorporation  of  the 
three  kingdoms;  and,  according  as  the  best  law  has 
been  ascertained  by  practical  working  in  one  part 
of  the  country,  its  benefits  will,  no  doubt,  be  sought 
after  in  the  others  ;  but,  before  the  present  bank' 
rupt  law  of  England  is  extended  to  this  country,  it 
will  be  well  to  consider  in  what  respects  it  is  supe- 
rior, and  in  what  inferior,  to  ours.  With  this  view, 
the  appearance  of  the  report  of  the  royal  commis- 
sion appointed  to  inquire  into  the  *  Bankrupt  Law 
Consolidation  Act,  1849,'  is  the  more  opportune. 

"  The  present  inquiry,  then,  is  not  into  the  prin- 
ciples on  which  bankruptcy  legislation  has  pro- 
ceeded, but  merely  to  examine  the  points  of  differ- 
ence  between  the  Irish  and  English  systems,  with 
a  view  to  the  adoption  of  those  provisions  in  the 
English  Consolidation  Act  which  appear  to  be  ad- 
vantageous, and  to  guard  against  those  which  would 
subvert  such  parts  of  our  system  as  have  been  found 
to  work  well. 

*«  It  will  be  convenient  to  divide  my  observations 
as  follows : — 

"  First,  to  enumerate  shortly  the  alterations  ef- 
fected by  our  last  Act,  thus  showing  the  existing 
state  of  the  law. 

«*  Secondly,  to  consider  the  report  of  the  royal 
commission,  pointing  out  the  differences  between 
the  two  systems,  and  their  respective  advantages 
and  disadvantages. 

"  Thirdly,  to  recommend  those  alterations  which 
would  ameliorate  our  law  and  the  mode  of  its  ad- 
ministration." 

Af^er  discussing  the  provisions  of  the  12  &  13 
Vic  c.  107,  which  extended  the  operations  of  the 
6  W.  4,  c  14,  and  came  into  operation  the  1st  of 
November,  1849,  the  writer  gives  a  brief  summary 
of  the  Report  of  "  the  Royal  Commission  appointed 
to  inquire  into  the  Fees,  Funds,  and  Establishments 
of  the  Court  of  Bankruptcy  in  England,  and  the 
operation  of  the  Bankrupt  Law  Consolidation  Act, 
1849,"  and  in  so  doing  be  properly  animadverts 
upon  the  somewhat  partial  mode  in  which  this  inves- 
ligation  was  conducted.  He  says,  "  They  did  not 
examine  a  single  witness  conversant  with  the  ope- 
ration of  the  Court  of  Bankruptcy  in  Ireland,  al- 
though they  allude  to  our  Act,  recommend  altera- 
lious  upon  iU  and  must  have  kDOwn  that,  id  most 


respects,  the  practice  in  Ireland  corresponds  to  that 
which  prevailed  in  England  prior  to  the  introdbo- 
tion  of  the  Consolidation  Act  of  1849,  the  very  sob- 
ject  of  their  inquiry."  After  reviewing  this  Report* 
the  author  observes : 

«<  The  princ'ipal  value  of  the  report  of  the  bank- 
ruptcy commission  is,  that  it  demonstrates  beyond 
all  question  that  the  cause  of  the  failure  of  tl»e 
English  Consolidation  Act  is  its  extension  of  the 
principles  of  punishment  and  severity,  thereby  not 
only  prohibiting  debtors  from  voluntarily  seeking 
its  relief,  and  inducing  them  to  submit  to  any  terms 
as  the  alternative  of  bankruptcy,  but  deterring  even 
creditors  themselves  from  bringing  debtors  within 
its  oppressive  jurisdiction. 

<<  This  is,  in  fact,  tlie  essential  difference  between 
the  English  Consolidation  Act  of  1849,  and  the 
Irish  Bankruptcy  Act  of  the  same  year.  The  one 
has,  by  its  severe  enactments,  lessened  general  re- 
sort to  its  jurisdiction  ;  while  the  other,  by  its  sys- 
tem of  lesser  punishment,  and  more  perfect  admin- 
istration, has  increased  in  usefulness.  Estates  are 
now  wound  up  in  a  much  shorter  period  than  for- 
merly ;  dividends  are  larger  and  sooner  declared : 
and  confidence  is  felt  both  by  the  bankrupt  and  the 
creditors  in  the  court  and  the  official  assignees.  The 
promoters  of  the  Irish  Bankruptcy  Act  may  there- 
fore very  fairly  be  congratulated  on  the  wisdom  with 
which  they  selected  the  beneficial  provisions  of  the 
Consolidation  Act,  which  they  carefully  considered 
in  its  progress  through  Parliament. 

**  While  our  code  is  in  many  respects  imperfect, 
yet  on  investigation  it  will  be  found  not  only  more 
efficient  than  the  Consolidation  Af:t  for  effecting 
the  primary  objects  of  the  bankrupt  law — namelj, 
a  rateable  distribution  of  the  assets  of  an  insolvent 
trader  amongst  his  creditors,  and  tl^e  release  of  such 
trader  from  future  liability — but  also  more  calcu- 
lated to  protect  the  public  interests  and  establish 
credit  on  a  sounder  basis. 

<<  It  would  therefore  follow  that  the  mode  In 
whidi  these  objects  will  best  be  attained,  is  not  by 
multiplying  summary  jurisdiction  of  a  penal  nature 
over  debtors,  but  by  making  the  court,  as  in  truth 
it  is  and  ought  to  be,  an  administration  court  for 
the  distribution  of  assets,  with  power,  in  cases  of 
lesser  offences,  to  suspend  the  certificate  for  a  limited 
period;  and,  in  cases  of  defined  offences  committed 
with  intent  to  defeat  the  objects  of  the  bankrupt 
law,  to  hand  over  the  fraudulent  trader,  for  prose- 
cution before  the  criminal  tribunals,  rendered  sub* 
stantially  effective  by  a  simplification  of  procedure 
and  every  due  facility  of  proof."  pp.  42-44* 

There  is  much  in  the  remarks  of  the  writer 
well  worthy  of  consideration,  as  to  the  propriety  of 
entrusting  to  the  criminal  tribunals  alone  the  power 
of  punishing  mercantile  misconduct ;  but  we  are  in- 
clined to  think  that,  if  such  a  recommendation  were 
carried  out,  a  very  considerable  protection  would 
be  affbrded  to  the  dishonest  debtor.  It  certainly 
cannot  be  laid  to  the  charge  of  our  courts  of  cri- 
minal judicature  that  their  procedure  Is  obmpli- 
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isted,  or  tbeir  rules  of  evidence  defective,  and  yet 
k  18  perfectly  clear  that  in  comparatively  few 
aaeg,  which  a  Bankrupt  Conrt  would  send  for 
trial,  coovictions  would  follow,  so  jealous  are  juries 
of  oondeinniDg  where  a  doubt  may  exist  iu  favour  of 
tJMioeased. 

We  agree  with  the  author,  as  to  the  impolicy  of 
tbe  present  system,  which  renders  a  certificate  lia- 
ble at  any  subsequent  }>ertod  to  be  impeached,  in 
CMS  certain  acts  of  misconduct  committed  prior 
to  tbe  granting  of  it  be  established  against  the 
btakrupt  We  consider  that  it  is  but  right  that  the 
granting  of  this  document  should  be  considered  as 
I  rtt  judicata,  or  "  Parliamentary  title"  of  indem- 
nlij  for  bygones ;  but,  at  tlie  same  time,  it  would, 
to  our  minds,  appear  to  be  a  most  dangerous  doc- 
trine to  hold  that  every  party  subjected  to  the  or- 
deal of  bankruptcy,  should  have  the  power  ulti« 
mately  to  claioi  such  a  certificate  as  of  right,  no 
matter  what  bad  been  his  previous  conduct,  and 
that  for  the  latter  he  was  to  be  answerable  only 
epos  indictment. 

We  may  also  observe  that  it  does  strike  us  that 
the  good  nature  of  the  writer  has  made  him  a  little 
too  partial  to  the  failings  and  shortcomings  of  the 
bankrupt  It  is  quite  true  that  the  name  of  bank- 
rapt  has  oo  longer  that  sound  of  ill  omen  which  it 
once  conveyed.  At  tbe  same  timo  it  is  injurious  to 
public  morality  that  a  notion  should  go  forth  that 
bankruptcy  was  an  ordinary  vicissitude  of  trade. 
It  should  be  regarded  as  the  greatest  misfortune 
vbieii  can  befal  a  mercantile  man ;  and,  while  a 
helping  hand  should  be  freely  tendered  by  the  law 
to  assist  the  virtuous  bankrupt  to  regain  the  posi* 
tioa  from  which  he  has  fallen,  it  should  not  be  for- 
gotten at  the  same  time  that  the  bona  fide  creditor 
is  no  less  a  fair  object  of  consideration. 

The  following  is  the  summary  of  proposed  amend- 
ncMs  in  the  law  of  bankruptcy  in  Ireland  which 
the  aathor  recommends : 


''Consolidation  of  the  law  of  bankruptcy. 

'*Tbe  abolbhing  of  commissions  of  bankrupt; 
giving  primary  jurisdiction  to  the  commission* 
ers,  and  exclusive  jurisdiction  over  all  Irish 
traders. 

**  Tbe  providing  means,  in  a  country  bankruptcy, 
for  its  local  working. 

^  The  providing  naeans  for  tbe  reception  of  proofs 
of  debt  by  a&dnvii  before  the  registrars. 

''The  facilHating  the  voluntary  and  early  ces- 
sion of  his  assets  by  the  trader-debtor. 

'*  The  amtodment  of  tlie  clauses  for  arrangements 
batweeo  debtors  and  creditors  under  the  con* 
trolof  theooort. 


*  R^axiog  Ui«  venal  provisioiis. 


"  Reduction  of  the  fees  and  substitution  of  stamps, 
charging  the  salaries  of  the  commissioners  and 
the  compendations  on  the  consolidated  fund« 
and  providing  superannuation  allowance  for 
the  commissioners. 

'*  Regulation  of  the  bankrupt  office,  and  aboli- 
tion  of  the  clerk  of  inrolments. 

<*  Besides  these  amendments,  the  introduction  of 
the  provisions  contained  in  the  following  sections 
of  the  English  Consolidation  Act  would  prove  use- 
ful:— 

"Sec.  123.  Court  may  order  payment  of  debts 
due  to  the  bankrupts  estate,  on  an  admisnion 
thereof  being  signed  in  the  presence  of  an  at* 
torney  acting  on  behalf  of  the  debtor ;  such 
order  to  have  the  effect  of  a  judgment. 

<<Sec.  132.  Court  may,  afler  adjudication,  order 
any  banker,  attorney,  or  agent  of  the  bank- 
rupt, to  deliver  to  the  official  assignee  all  mo- 
neys or  securities  for  money  belonging  to  the 
bankrupt's  estate. 

"  Sec  144.  Assignee  not  to  take  any  stock  or 
crop  on  any  lands  let  to  farm,  in  any  other 
way  than  the  bankrupt  would  have  been  enti- 
tled to  do. 

**  Sec.  167.  If  an  officer  of  any  friendly  society 
be  bankrupt  and  have  money  in  his  hands  be- 
longing to  such  society,  court  may  order  pay* 
ment  thereof  before  any  of  his  other  debts  are 
satisfied. 

<<  Sec.  188.  Debts  outstanding  at  the  end  of  two 
years,  which  cannot  be  collected  without  un- 
reasonable delay,  may  be  sold  by  the  assignee, 
under  the  direction  of  the  court. 

**  Sec.  240.  Authorized  advertisements  in  the  ga- 
zette to  be  evidence. 

*<  Sec.  244.  Affidavits  may  be  sworn  in  prison  be- 
fore visiting  justice  or  gaoler. 

<<  Sec.  246.  Bankrupt  and  bankrupt's  wife  to  be 
examined  upon  declaration,  without  oath. 

«•  Sec.  267.  If  debt  sworn  to  by  petitioning  cre- 
ditor be  not  due,  or  if  act  of  bankruptcy  be 
not  proved,  and  it  appear  that  the  petition  or 
adjudication  was  filed  fraudulently  or  malici- 
ously, court  may  order  satisfaction. 

^  Sec  272.  Inserting  false  or  unauthorized  ad- 
vertisements a  misdemeanor. 

"  Sec.  273.  Forging  signature  of  commissioner 
or  officer,  or  tlie  seal  of  the  court,  a  felony. 

"Also  the  following  provision  from  the  16th  h 
16th  Vic,  cap.  76,  s.  142:— 
"  Power  to  assignee  to  continue  actions  in  which 

the  bankrupt  is  plaintiff. 
"  Further,  it  will  be  an  improvement  to  provide 
that  one  general  oath  be  taken  by  each  messenger, 
on  his  appointment  to  that  office,  instead  of  a  sepa- 
rate oath  oo  every  bankruptcy  allotted  to  him. 

«*The  Bankruptcy  Act,  1854,  contains  the  fol- 
lowing important  provisions,  which  should  be  in- 
troduced into  any  amendment  of  our  Bankrupt 
Law : — 

«<  Sec.  25.  Every  bankrupt  shall  be  entitled  to 
I  retain  for  the  use  of  himself  and  his  family, 

under  the  name  of  excepted  articles,  such  ar- 
ticles of  household  furniture,  and  tools,  impU- 
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ments  of  trade,  aud  other  such  Decenaries  as 
he  shall  specify  and  select,  not  exceeding  in 
the  whole  the  value  of  £20. 
*•  Sec.  26.  An  inventory  and  valuation  of  the  re- 
mainder of  the  bankrupt'H  household  furniture, 
&c.,  to  be  made,  which  shall  not  be  sold  with- 
out the  order  of  the  commissioner. 
**  Sec.  27.  If  the  bankrupt  shall  be  entitled  to 
any  allowance,  he  shall  accept  his  household 
furniture,  &c.,  at  the  valuation  so  put  upon 
them,  in  lieu  of  money. 
««  There   are   many  other   minor   amendments, 
points  in  themselves  apparently  of  small  import- 
ance, but,  taken  with  others,  tending  to  render  the 
system  more  perfect,  which  can  be  carried  out,  on 
full  power  being  given  to  make,  alter,  and  vary  the 
General  Rules  and  Orders,  as  provided  by  section 
15  of «  The  Bankruptcy  Act,  1854,'  a  power  which 
would  go  far  to  facilitate  proceedings,  and  avoid 
technicalities."    pp.  73-76. 

In  one  recommendation  of  the  author  we  cor- 
dially concur,  namely,  that  our  Court  of  Bankruptcy 
shall  have  exclusive  jurisdiction  over  Irish  traders. 

The  suggestion  relative  to  the  ^continuance  by 
the  assignee  of  suits  in  which  the  bankrupt  is 
plaintiff,  has  been  already  extended  to  this  country 
by  section  102  of  the  Common  Law  Procedure 
Amendment  Act. 

Want  of  space  will  not  permit  us  to  enter  more 
into  detail  upon  the  matter  of  this  pamphlet,  which 
will  repay  perusal ;  and,  in  conclusion,  we  may  say 
that  we  regret  that  one  who  has  shown  so  much 
good  sense  and  knowledge  of  his  subject  as  the 
writer  should  have  hesitated  to  add  to  his  work  the 
further  recommendation  of  his  name. 


To  the  Editor  of  the  Irish  Jurist. 
Sir, 

The  favourable  reception  which  you  have  given 
to  the  suggestions  which  I  made  some  short  time 
since  respecting  the  establishment  of  an  **  Irish 
Law  Amendment  Society,"  induces  me  to  offer  the 
following  provisional  rules  for  its  establishment. 

Of  course  those  rules  are  only  for  the  purpose 
of  setting  the  wheels  in  motion,  and  without  any  in- 
tention to  dictate  as  to  the  regulations  which  may 
eventually  be  found  expedient  for  the  management 
of  the  society. 

May  I  request  that  you  will  kindly  undertake  to 
receive  the  names  of  such  gentlemen  as  shall  be 
willinijK  to  co-operate  in  the  formation  of  the  pro- 
posed body. 

RULES  FOR  THE  REGULATION  OF  THE  •*IBISH 
LAW  AMENDMENT  SOCIETY:— 

First — That  the  society  shall  consist  of  such 
gentlemen  of  the  Bar  of  Ireland  as  shall  enrol 
themselves  m(;mber8  thereof^  aud  pay  a  aubscrip- 
fipn  of  5«.  annually. 

Second. — That  a  committee  shall  be  appointed 


of  not  less  than  eleven,  or  more  than  seventeen,  to 
regulate  the  times  and  places  for  the  meeting  of 
the  society  and  the  business  to  be  transacted 
thereat. 

Third. — That  the  special  objects  of  the  society 
shall  be — to  obtain  the  earliest  information  res* 
pecting  bills  introduced  or  about  to  be  introduced 
into  Parliament,  and  to  endeavour  to  render  such 
alterations  in  the  law  as  may  be  thereby  contem- 
plated, beneficial  to  the  community,  and  con- 
sistent with  prior  existing  statutes  and  decisions ; 
and  for  that  purpose  the  committee  may  be  at 
liberty  to  request  such  member  or  members  of  the 
society  as  shall  appear  to  them  advisable  to  state 
tlieir  views,  in  writing,  or  report  upon  such  bill  or 
bills  to  a  general  meeting  of  the  society. 

Fourth. — That  it  shall  be  competent  for  any 
member  of  the  society,  or  other  person,  to  suggest 
to  ^he  committee,  in  writing,  or  if  the  committee 
shall  think  fit,  orally,  such  improvement  in  the 
existing  state  of  the  laws  or  the  practice  of  the 
professions  of  barrister  and  attorney,  as  shall  ap- 
pear  to  him  advisable,  and  that  the  committee 
shall  be  at  liberty  either  to  request  such  member 
to  read  a  paper,  embodying  his  views,  at  a  general 
meeting  of  the  society,  or  to  refer  it  to  such  mem- 
ber or  members  of  the  society  as  shall  appear  to 
them  expedient,  to  inquire  and  report  upon  such 
proposed  improvements  to  one  of  the  general 
meetings  of  the  society. 

Fifth. — That  at  each  general  meeting,  before 
the  regular  business  of  the  day  be  entered  upon, 
the  chairman  shall  inquire  whether  any  members 
have  any  proposition  to  make  to  the  society  rela- 
tive to  the  matters  cognizable  by  it,  and  that  not 
more  than  half  an  hour  be  devoted  to  the  consi- 
deration of  any  such  subjects  as  may  then  be  sug- 
gested, and  that  the  same  may  be  then  ordered,  by 
a  vote  of  the  society  generally,  to  be  entertained 
and  reported  upon  to  the  next  general  meeting,  or 
otherwise  dealt  with  as  shall  appear  to  the  society 
fit,  although  the  same  may  not  have  been  pre* 
viously  suggested  to,  or  may  have  been  disapproved 
I  of  by,  the  committee. 

{      Sixth. — That  when  any  such  report  or  paper 

shall  have  been  approved  of  by  any  general  meet* 

'  iiig  of  the  society,  it  shall  be  the  duly  of  the  com- 

I  mittee  to  use  their  best  exertions  to  carry  the  sug- 

I  tions  so  approved  of  into  effect,  and  to  have  tnch 

measures  taken  by  the  Legislature  as  shall  lead  to 

the. adoption  of  such  improvements. 

Seventh. — That  a  treasurer  and  three  honorary 
secretaries  be  appointed,  to  be  ex  officio  members 
of  the  committee,  and  that  minutes  t>e  kept  of  the 
proceedings  of  the  committee  and  the  general 
meetings  of  the  society. 

Eighth. — That  there  shall  be  an  annual  election 
of  the  committee  and  officers  of  the  society,  and 
that  three  members  of  the  committee  shall  retire  at 
each  such  election,  not  to  be  eligible  again  during 
the  succeeding  year;  such  three  members  to  be 
those  who  shall  appear  to  have  been  least  regular 
ill  attendance  at  the  meetings  of  the  committee. 

Ninth.— That  no  such  appointment  shall  be 
made»  or  other  business  transacted,  until  forty 
gentlemen  have  enrolled  their  names  as  members 
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of  the  society,  and  that  a  general  meeting  be  then 
forth  with  called*  and  the  committee  and  officers 
for  the  first  year  appointed,  and  the  foregoing 
rules,  or  sucii  others  as  may  be  deemed  advisable, 
fiually  modified  and  approved  of  by  the  society, 
with  liberty  nevertheless  for  the  society  at  large, 
from  lime  to  time,  to  amend  and  vary  such  rules, 
opoo  notice  of  the  proposed  amendment  being 
giveu  at  the  previous  general  meeting. 
1  have  the  honor  to  be,  Sir, 

Your  obedient  servant, 

A    JUNIOB. 


STATUTES   PASSED   IN    THE    SESSION 
17&  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  64.J 

And  with   respect  to  the  supply  of  water,  be  it 
enacted  as  follows : 

LH.  The  one  hundred  and  twenty -fourth  clause 
of  "  The  Towns  Improvement  Clauses  Act,  1847," 
shall  be  incorporated   with  and  form  part  of  this 
Act,  and  the  commissioners  may  provide  the  town 
from  within  or  without   the   boundaries  of  such 
town  with  such  a  supply  of  water  as   may  be  i>ro- 
per  and  sufficient   for  the   purposes  of  this  Act, 
and  for  private  use  to  the  extent  required  by  this 
Act ;  and  for  those  purposes  or  any  of  them  the 
commissioners   may   from    time   to  time  contract 
with  any  person  whomsoever,  or  with   any   com- 
pany, or  purchase,  take  upon  lease,  hire,  construct, 
lay  down,  and  maintain  such   waterworks,  and  do 
and  execute  all  such  works,  matters,  and  things  as 
ihall  be  necessary  and  proper,  including  the  open- 
ing of  roads  and  streets  from  time  to  time,  for  the 
purpose  of  laying  down,  altering,   or   repairing 
water  pipes  therein ;  and  the  commissioners  may 
provide  and  keep  a  supply  of  pure  and  wholesome 
vater,  aitd  may  lay  on  at  such  pressure  as  will 
carry  the  same  to  the   top  story   of  the  highest 
dwelling  house  within  the  town  :  provided  always, 
that  before  constructing  or  laying  down  any  water- 
works ouder  the  powers  of  this  Act  within  any 
limits  ia  respect  of  which  any  waterworks  com- 
pany shall  have  been  established,  the  commission- 
's shall  given   notice  in  writing  to  every  such 
vaterworks  company,  or  private  owner  or  owners 
of  such  waterworks,  stating  the  purposes  for  and 
the  extent  to  which  water  is  required  by  the  com- 
ttisdoBers ;  and  it  shall  not  be  lawful  for  the  com- 
missioners to   construct  or  lay  down  any  water- 
vorb  within  such  limits  so  long  as  any  such  com- 
pany, or  owner  or  owners  as  aforesaid,  shall  lay  on 
water  proper  and  sufficient  for  all  reasonable  pur- 
poses for  which  it  is  required  by  the  commission- 
en;  and  in  case  any  difference  shall  arise  as  to 
Aether  the  water  which  any  such  company,  or 
owner  or  owners  as  aforesaid,  are  willing  to  sup- 
ply it  proper  and  sufficient  for  the  purposes  for 
winch  it  is  required,  or  whether  the  purposes  for 
vbich  it  is  required  are  reasonable,  the  same  shall 
^fettled  00  an  appeal  In  manner  aforesaid  (but 
^hout  any  recognizance)  by  either  party  to  the 
''^ot  barrister,  whose  decision  shall  be  final : 
P^^'Wed  always,  that  it  shall  not  be  lawful  for  the 
*<*wiissioiier8  to  take  or  use  any  water,   cistern, 


pump,  well,  conduit,  or  waterwork  without  having 
obtained  the  consent  in  writing  of  the  owner  or 
owners  thereof. 

LI II.  Where  the  commissioners  are  able  and 
willing  to  supply  the  houses  or  tenements  within 
the  town  with  water  for  domestic  and  ordinary 
purposes,  the  owners  of  such  houses  and  tenements 
shall  be  entitled  to  obtain  such  supply  by  connect- 
ing a  service  pipe  with  the  main  pipes  to  be  laid 
down  by  the  commissioners,  the  expense  of  such 
service  pipes  and  of  connecting  the  same  with  the 
main  pipes  being  defrayed  by  such  owners ;  and 
where  the  houses  and  tenements  generally  in  any 
street  or  place  within  the  town  shall  be  supplied 
with  water  by  means  of  any  such  service  pipes,  it 
shall  be  competent  to  the  commissioners  to  require 
the  owner  of  any  tenement  in  such  street  or  place 
not  so  supplied  to  take  a  supply  of  water  by  con- 
necting a  service  pipe  with  the  main  pipe  as  afore- 
said ;  and  in  the  event  of  refusal  or  delay  on  the 
part  of  such  owner  to  comply  with  such  requisi- 
tion, it  shall  be  lawful  for  the  commissioners  to 
enter  upon  such  houses  or  premises,  and  proceed 
to  lay  down  such  service  pipes  themselves,  and  to 
recover  the  expense  thereof  from  such  owner  in 
the  same  manner  as  damages;  and  no  person 
in  the  town  shall  be  entitled,  without  special 
agreement  with  the  commissioners,  to  use  the  water 
supplied  through  the  pipes  of  the  commissioners, 
except  for  domestic  and  ordinary  p. irposes ;  but 
where  there  is  a  supply  of  water  more  than  is  re- 
quired for  such  domestic  and  ordinary  purposes 
within  the  town,  it  shall  be  lawful  for  the  com- 
missioners to  contract  with  any  person  or  persons 
within  the  town  to  supply  any  public  baths  and 
wash-houses,  works,  manufactories,  or  other  pre** 
mises  within  the  town  with  water,  at  such  rate  and 
upon  such  terms  and  conditions  as  may  be  agreed 
on  or  in  the  event  of  disagreement,  either  as  to  the 
ability  of  the  commissioners  to  give  the  supply,  or 
as  to  the  rate,  terms,  or  conditions  on  or  iu  respect 
of  which  the  supply  is  to  be  given,  the  same  shall 
be  fixed  on  an  appeal  in  manner  aforesaid  (but 
without  any  recognizance)  by  either  of  the  parties 
to  the  assistant  barrister,  whose  decision  shall  be 
final  ;  and  when  the  main  pipes  of  the  commis- 
sioners have  been  laid  down  in  any  town  or  bo- 
rough,  it  shall  be  lawful  for  the  owners  of  and 
other  persons  interested  in  any  house  or  tenement 
situate  without  the  limits  of  such  town  or  borough, 
at  their  own  expense,  to  lay  down  main  pipes  and 
service  pipes,  and  to  connect  the  same  with  the 
main  pipes  of  the  said  commissioners,  such  con- 
nexion to  be  made  under  the  superintendence  and 
to  the  satisfaction  of  the  engineer  for  the  time 
being  to  the  said  commissioners ;  and  when  and  so 
soon  as  such  connexion  shall  have  been  made  and 
completed,  the  said  commissioners  shall  supply  such 
bouse  or  tenement  with  water  for  domestic  purposes 
at  a  rate  not  exceeding  that  which  shall  be  assessed 
upon  the  houses  and  tenements  within  any  such 
town  or  borough ;  and  it  shall  be  lawful  for  the 
commissioners  to  make  byelaws  regulating  all  or 
any  matters  and  things  whatsoever  connected  with 
the  water  to  be  supplied  within  or  without  the  town 
through  their  pipes. 
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LI  V.  Wliosoever  shall  wilfully  or  oarelestfly  break, 
iDJiire»  or  open  any  lock,  cock,  waste-pipe,  or  water- 
works belonging  to  or  under  the  management  or 
control  of  the  commissioners,  or  sliall  unlawfully 
divert  or  take  water  from  any  waterworks  belonging 
to  or  under  the  control  of  the  commissioners,  or 
from  any  waters  by  which  such  waterworks  are  sup» 
plied,  or  shall  wilfully  or  negligently  waste  any 
water  with  which  heissupph'ed  by  the  commissioners, 
shall  for  every  such  offence  forfeit  a  sum  not  exceed- 
ing two  pounds,  and  a  further  penalty  not  exceed- 
ing ten  shillings  for  each  day  whilst  the  offence  is 
continued  after  written  notice  in  that  behalf^  which 
penalties  shall  be  paid  to  the  coramissiooers ;  and 
whosoever  shall  bathe  in  any  stream,  reservoir,  or 
other  waterworks,  belonging  to  or  under  the  control 
of  the  commissioners,  or  shall  wash,  throw,  or  cause 
to  enter  therein,  any  animal^  rubbish,  or  thing  of 
any  kind,  or  shall  cause  or  permit  or  suffer  to  run 
or  be  brought  therein  the  water  of  any  sink,  sewer, 
drain,  engine,  or  boiler,  or  other  filthy,  unwholesome, 
or  improper  water,  or  shall  do  anything  whatsoever 
whereby  any  water  belonging  to  the  commissioners, 
or  under  th<nr  management  or  control,  shall  be 
fouled,  aliall  for  every  such  offence  forfeit  a  sum  uot 
exceeding  two  pounds,  and  a  further  sum  not  ex- 
ceediitg  twenty  shillings  for  each  day  whilst  the  of« 
fence  is  continued,  after  written  notice  in  that  behalf, 
Which  penalties  shall  be  paid  to  the  comimissioners ; 
and  whosoever,  being  proprietor  of  any  gasworks, 
or  engaged  or  employed  in  the  manufacture  or  supply 
of  gas,  causes  or  suffers  to  be  brought  or  to  flow  into 
any  stream,  reservoir,  or  waterworks  belonging  to 
or  under  the  management  or  control  of  the  commis- 
'  sioners,  or  into  any  drain  or  pipe  communicating 
therewith,  any  washing  or  other  substance  produced 
in  the  manufacture  or  supply  of  gas,  or  shall  wilfully 
do  any  act  connected  with  the  manufacture  or  su]iply 
of  gas,  whereby  the  water  in  any  such  stream  re- 
servoir, or  waterworks  is  fouled,  shall  forfeit  to  the 
oommissioners  for  every  such  offence  a  sum  not  ex- 
ceeding one  hundred  pounds,  and,  after  the  expira- 
tion of  twenty  four  hours  notice  in  writing  from 
them  in  this  behalf,  a  further  sum  not  exceeding  ten 
pounds  for  every  day  during  which  the  offeuce  is 
continued;  and  if  any  water  belonging  to  or  under 
the  management  or  control  of  the  commissioners  be 
fouled  in  any  manner  by  the  gas  of  any  such  pro- 
prietor or  person,  he  shall  forfeit  to  the  commission- 
ers for  every  such  offence  a  sum  not  exceeding  ten 
pounds,  and  a  further  sum  not  exceeding  five  pounds 
for  every  day  whilst  the  offence  is  continued  after 
the  expiration  of  twenty-four  hours  notice  in  writing 
from  the  commissioners  in  thisi  behalf ;  and  for  the 
purpose  of  ascertaining  whether  such  water  is  fouled 
by  the  gas  of  any  such  proprietor  or  person,  the 
commissioners  may  lay  open  and  examine  any  pipes, 
conduits,  and  works  from  which  the  gas  is  supposed 
to  escape ;  provided  that  before  beginning  so  to  do 
twenty-four  hours  notice  in  writing  be  given  to  the 
persons  to  whom  such  pipes,  conduits,  or  works  be- 
long, or  under  whose  management  or  control  they 
may  be,  of  the  time  at  which  the  examination  is  in- 
tended to  be  made ;  and  if  upon  such  examination 
il  appear  that  the  water  has  been  fouled  by  the  gas 
proceeding  from  the  works  exapiiiied,  the  expenses 


of  the  examination  shall  be  paid  and  beme  by  the 
person  to  whom  such  works  belongs  er  under  whose 
management  or  control  they  amy  be,  and  be  reco- 
verable from  him  in  the  Mme  manner  as  any  debt 
may  be  recovered  by  the  law  oi  Irdand;  but  if  it 
appear  that  the  water  has  not  been  so  fouled,  then 
such  expenees,  and  all  damages  occasioned  by  the 
examinaiion,  shall  be  paid  by  the  cummissioners  out 
of  the  general  assessments  levied  under  this  Act» 
and  be  recoverable  from  them  upon  summary  pro- 
ceeding by  civil  bill  or  otherwise,  as  any  debt  may 
be  recovered  b^  the  law  of  Ireland. 

And  with  respect  to  things  to  be  done  by  the 
commissioners  by  special  order  only,  and  with  res* 
pect  to  clocks,  and  with  respect  to  entry  by  the 
commissioners  or  their  officers  in  execution  of  this 
Act,  and  with  respect  to  ensuring  the  execution  of 
the  works  by  this  Act  required  to  be  done  by  the 
owners  or  occupiers  of  houses  or  lands,  be  it  enacted 
as  follows : 

LV.  So  much  of  "  The  Towns  Improvement 
Clauses  Act,  1847,"  as  relates  to  things  to  be  done 
by  the  commissioners  by  special  order  only,  and  so 
much  thereof  as  relates  to  clocks,  and  so  much 
thereof  as  relates  to  entry  by  the  commission- 
ers or  their  officers  in  execution  of  the  Act,  and  so 
much  thereof  as  relates  to  ensuring  the  execution  of 
works  required  to  be  done  by  the  owners  or  occu- 
piers of  houses  or  lands,  shall  be  incorporated  witb 
and  form  part  of  this  Act. 

And  with  respect  to  the  sale  of  gunpowder,  be  it 
enacted  as  follows : 

LVI.  No  gunpowder  shall  be  sold  within  the 
town  by  candle  or  other  artificial  light,  under  a 
penalty  not  exceeding  one  pound  for  each  offeuce  ; 
and  no  person  shall  keep  at  any  time  more  than  tea 
pounds  weight  of  gunpowder,  except  by  special  per- 
mission of  the  commissioners,  signed  by  the  chair* 
man  and  two  of  the  said  commissioners,  and  under 
such  regulations  for  its  safe  custody  as  they  may 
approve  and  determine,  under  a  penalty  for  the  first 
offence  of  any  sum  not  exceeding  one  pound,  for  the 
second  offence  not  exceeding  three  pounds,  and  for 
the  third  or  any  subsequent  offence  not  exceeding 
five  pounds,  besides  forifeiture  of  all  the  gunpowder 
which  shall  be  found  exceeding  the  aforesaid  weight; 
and  the  aforesaid  quantity  of  gunpowder  allowed  to 
be  kept  as  aforesaid  shall  be  deposited  in  a  place 
separate  from  all  other  goods  and  commodities,  aud 
shall  be  secured  by  lock  and  key,  under  a  penalty 
not  exceeding  one  pound  to  be  paid  for  each  offeuce 
by  the  occupier  of  the  premises  in  which  such  quan- 
tity not  so  kept  and  secured  as  aforesaid  shall  be 
found :  provided  always,  that  nothing  herein-con- 
tained shall  apply  to  any  quantity  of  gunpowder 
provided  for  military  or  constabulary  purposes. 

And  with  respect  to  the  byelaws  to  be  made  by 
virtue  of  this  Act,  be  it  enacted  as  follows ; 

LVII.  So  much  of  <*  The  Towns  Improvement 
Clauses  Act,  1847,"  and  of  "  The  Commissioners 
Clauses  Act,  1847,"  as  relates  to  the  byelaws  to  be 
made  by  virtue  of  said  Acts,  shall,  save  as  next 
herein  provided,  be  incorporated  w^h  an^  form  part 
of  this  Act:  provided  that  no  byelaw.  made  by  the 
commissioners  under  the  authority  of  this  Act  ahall 
come  into  operation  until  the  same  be  confirmed  by 
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tiM  Lord  Lieutenant,  who  is  hereby  empowered  to 
ieqaire  into  any  byelaws  tendered  for  that  purpose, 
and  to  allow  or  disallow  of  the  same  as  he  may  think 
meet ;  provided  also,  that  no  such  byelaws  be  con- 
firnifd  unless  notice  of  the  intention  to  apply  for  a 
eonfinnation  of  the  same  have  been  given  in  one  or 
more  newspapers  circulating  within  the  town  (if  any,) 
or  otherwise  in  some  newspaper  circulating  in  the 
cooDty  in  which  the  town  is  situated,  one  month  at 
least  before  the  making  of  such  applicMion ;  and  any 
person  desiring  to  object  to  any  such  byelaw,  on 
gtfing  to  the  commissioners  notice  of  the  nature  of 
hh  objection  ten  days  before  the  making  the  appli- 
cation for  the  allowance  thereof,  may  transmit  to 
the  Lord  Lieutenant  a  memorial  containing  the 
grounds  of  such  objection:  and  if  such  byelaws 
sboald  be  thereuponc  onfirmed,  in  the  whole  or  in 
part,  the  order  for  such  confirmation,  in  the 
whole  or  in  part,  shall  be  signed  under  the  hand 
of  the  chief  or  under  secretary  of  the  Lord  Lieu- 
tenant, of  which  order  a  copy  shall  be  published 
ui  ooe  or  more  such  newspapers  as  aforesaid,  and 
SQch  publication  shall  be  deemed  evidence  of  such 
bjelaws. 

And  with  respect  to  the  contracts  to  be  entered 
into,  and  the  deeds  to  be  executed  by  the  commis- 
lioners,  be  it  enacted  as  follows : 

LVIII.  So  much  of  "  The  Commissioners  Clauses 
Act,  1847,"  as  relates  to  the  contracts  to  be  entered 
ialo,  and  the  deeds  to  be  executed  by  the  commis* 
siooers,  shall  be  incorporated  with  and  form  part 
of  this  Act. 

Aad  with  respect  to  the  appointment  and  ac- 
eoaotability  of  the  officers  of  the  commissioners, 
other  than  those  herein- before  provided  for,  be  it 
enacted  as  follows : 

LIX.  So  much  of  **  The  Commissioners  Clauses 
Aet,  1847,**  as  relates  to  the  appointment  and  ac- 
CDontabtlity  of  the  officers  of  the  commissioners, 
aave  as  herein  next  provided,  shall  be  incorporated 
vith  and  form  part  of  this  Act :  provided  that  the 
fonimissioneni  shall  in  all  cases  appoint  some  bank 
or  banking  company  to  act  as  their  treasurer,  and 
that  it  shall  not  be  necessary  to  require  from  such 
bank  or  banking  company  any  security  for  the  due 
execution  of  such  office  as  required  by  said  Act ; 
provided  also,  that  the  drafts  to  be  drawn  on  said 
bank  on  account  of  said  commissioners  shall  be 
drawn  at  a  meeting  of  the  commissioners,  and 
there  signed  by  the  cliairman  of  the  meeting  and 
bj  two  other  commissioners,  and  no  drafts  on  the 
said  account  shall  be  drawn  for  any  private  pur- 
pose on  any  pretence  whatever,  nor  for  any  other 
purpose  than  the  payments  which  shall  from  time 
to  time  be  authorized  by  the  commissioners  for  the 
polyposes  of  this  Act,  as  the  same  shall  be  certified 
to  the  said  treasurer  by  the  clerk  to  the  comrais^ 
sioDers,  who  shall  countersign  all  such  drafts. 

And  with  respect  to  general  assessments  under 
Hin  Act,  be  it  enacted  as  follows : 

LX«  Once  in  each  year  the  commissioners  shall 
iMen  all  Q^upiers  of  premises  within  the  town  and 
theboonw^t  thereof,  as  before  determined  on  and 
WttefiilNettled,  rated  in  respect  of  such  pre- 
«1ms  under  the  Acts  for  the  relief  of  the  destitute 
pptr  m  the  sums  necessary  to  be  levied  for  the  pur- 


poses of  this  Act,  other  than  by  way  of  private  or 
district  assessments,  and  shall  fix  a  day,  not  being 
less  than  one  month  from  the  date  of  laying  on 
such  assessments,  on  which  the  same  shall  be  pay- 
able ;  and  the  rate  uf  assessment,  and  day  so  fixed 
by  the  commissioners,  shall  be  published  by  hand- 
bills posted  in  the  town,  and  by  advertisement  in 
any  newspaper  or  newspapers  published  therein  (if 
any),  or  otl^erwise  in  some  newspaper  or  newspa- 
pers published  nearest  to  such  city  or  town :  pro- 
vided that  such  assessment,  other  than  private  and 
district  assessments,  shall  not  in  any  year  exceed 
the  rate  of  one  shilling  and  sixpence  in  the  pound 
where  the  enactments  of  this  Act  with  respect  to 
water  have  been  adopted,  or  the  rate  of  one  shil- 
ling in  the  pound  where  such  enactments  with  re- 
spect to  water  have  not  been  adopted ;  provided, 
that  all  unoccupied  houses,  tenements,  or  premises, 
being  at  the  time  of  such  assessment  unproductive 
to  the  lessors  or  landlords  thereof^  shall  be  exempt 
from  taxation  under  this  Act  during  the  period  that 
such  premises  are  so  unoccupied  and  unproductive, 
and  no  longer. 

LXI.  The  clerk  of  the  union  shall,  on  the  requi- 
sition of  the  commissioners,  produce  the  rate  book 
of  the  union,  and  the  said  commissioners  shall  an- 
nually  cause  to  be  made  up  a  book  of  assessment, 
to  be  signed  by  the  chairman  and  two  others  of  the 
commissioners,  showing  the  net  annual  value  of  the 
whole  premises  in  the  town  under  the  poor  law  va- 
luation liable  to  be  assessed  under  this  Act,  and  ac- 
cording to  which  the  assessments  under  this  Act  are 
intended  to  be  levied  ;  and  such  book  of  assessment 
shall  be  open  to  inspection  by  all  ratepayers,  in  the 
hands  of  the  clerk;  and  the  commissioners  shall 
have  power  to  rectify  any  mistake  or  error,  upon 
the  ground  of  any  variance  from  the  last  assessment 
for  poor  rates,  or  on  the  ground  of  any  change  of 
occupation  of  premises  since  such  last  assessmeut 
for  poor  rates,  and  in  each  year  a  copy  of  the  said 
book  of  assessment,  as  finally  adjusted  by  the  com- 
missioners, signed  by  the  chairman  and  two  com- 
missioners, and  countersigned  by  the  clerk,  shall  be 
delivered  over  to  the  collector,  as  the  rule  for  levy- 
ing and  collecting  the  annual  assessment  under  this 
Act,  and  shall  be  deemed  to  be  evidence  of  each 
and  every  separate  assessment  for  the  purposes  of 
this  Act. 

LXI  I.  For  the  purposes  of  any  rate  to  be  made 
or  levied  under  the  provisions  of  this  Act  or  of  any 
Act  incorporated  herewith,  all  lands  used  as  arable, 
meadow,  or  pasture  ground  only,  or  as  woodlands, 
or  market  gardens,  or  nursery  grounds,  and  all  lands 
covered  with  water,  and  used  as  a  canal,  and  any 
towing-path  to  the  same,  and  all  lands  used  as  a 
railway  constructed  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,  shall  be  assessed 
and  liable  in  the  proportion  of  one  fourth  part  only 
of  the  nett  annual  value  of  such  lands  respectively. 

LXIIL  If  any  person  so  rated  and  assessed  at 
aforesaid,  shall  refuse  or  neglect  to  pay  the  assess- 
ment charged  upon  him  for  the  space  of  ten  days 
next  after  the  same  shall  be  due  and  demanded  by 
the  collector,  it  shall  be  lawful  for  the  collector  to 
levy  the  same  by  distress  and  sale  of  any  goods  and 
chattels  of  such  person  which  may  be  found  either 


Digitized  by 


Ljoogie 


75 


THE  IRISH  JURIST. 


on  tbe  premises  chargeable,  or  od  any  preraises 
within  the  town  rented  or  possessed  by  the  person 
60  assessed,  rendering  to  the  owner  of  such  goods 
and  chattels  the  overplus  (if  any,)  after  deducting 
the  expenses  of  distraining,  not  exceeding  twelve- 
pence  in  the  pound  on  the  sum  for  which  such  dis- 
tress may  have  been  made;  or  in  case  the  collector 
shall  not  think  it  expedient  to  proceed  by  distress, 
then  it  shall  be  lawful  for  him  to  leave  at  the  dwell- 
ing house  of  the  party  chargeable  for  or  in  respect 
.  of  such  premises  a  notice,  bearing  date  the  day  and 
year  of  serving  the  same,  subscribed  with  the  name 
and  abode  of  such  collector,  requiring  payment  of 
the  sum  applotted  within  ten  days  from  the  date  of 
such  notice,  and  expressing  that  within  ten  days  the 
money  demanded  may  be  paid  to  the  collector  at 
his  house  or  office ;  and  if  such  money  be  not  so 
paid  to  the  collector  at  his  house  or  office ;  and  if 
such  money  be  not  so  paid  within  such  time,  then 
it  shall  be  lawful  for  such  collector  to  prefer  a  com- 
plaint to  any  justice  of  the  peace  having  jurisdiction 
in  such  town,  and  such  justice  shall  summon  the 
party  so  complained  against  to  appear  before  him, 
or  any  other  justice  of  the  peace  sitting  in  petty 
sessions,  and  answer  the  said  complaint,  and  shall, 
at  the  time  specified  in  such  summons,  examine  into 
the  matter  of  such  complaint  on  oath,  and  shall  di- 
rect the  payment  to  such  collector  of  such  money  as 
he  shall  find  due  and  payable  under  such  assessment 
by  the  party  complained  against,  together  with  a 
sum  certain  for  such  reasonable  costs  and  charges 
as  to  such  justice  shall  seem  meet;  and  in  default 
of  the  appearance  of  such  party,  or  upon  his  or  he^ 
refusal  or  neglect  forthwith  to  pay  the  sum  or  sums 
80  by  such  justice  directed  to  be  paid,  it  shall  and 
may  be  lawful  for  such  justice,  or  for  any  justice  of 
the  peace  having  jurisdiction  in  such  town,  to  issue 
his  warrant  authorising  and  empowering  the  said 
collector  to  levy  the  money  thereby  ordered  to  be 
paid,  by  distress  and  sale  of  any  goods  or  chattels 
of  the  party  so  complained  against,  which  may  be 
found  within  the  town,  rendering  the  overplus  (if 
any)  to  him  or  her,  the  necessary  charges  and  ex- 
penses of  distraining  being  thereout  first  deducted, 
as  directed  by  such  justice;  and  the  collector  shall 
be  bound  to  preserve  the  warrants  of  such  seizures 
or  sales,  arid  enter  in  a  book  to  be  kept  for  that 
purpose  the  names  of  the  parties  proceeded  against^ 
the  assessment  due,  the  expense  of  the  proceedings, 
and  the  true  proceeds  of  each  sale,  which  book  shall 
be  open  to  the  inspection  (without  any  fee)  of  all 
parties  interested  for  three  months  after  the  date  of 
each  sale  respectively ;  and  at  any  time  within  that 
period  it  shall  be  competent  to  any  party  consider- 
ing himself  aggrieved  to  complain  to  any  such  justice 
of  anything  done  unjustly  or  oppressively  in  regard 
of  such  seizure  or  sale,  sueh  complaints  being  made 
in  the  form  of  petitions  subscribed  by  the  corn- 
plainer,  and  the  decision  of  such  justice  sliall  be 
final ;  or  otherwise  the  collector  shall  be  and  he  is 
hereby  authorised  and  empowered  to  sue  for  and 
recover  all  or  any  part  of  such  aissessment  in  arrear 
by  personal  action  or  by  suit  before  the  civil  bill 
court  of  the  assistant  barrister  having  jurisdiction  in 
that  behalf  as  to  suoh  town,  or  otherwise  according 
4o  laws  «ud  noniisoomer,  mistake,  or  informality 


!  committed  in  any  proceedings  for  recovery  of  anj 
:  assessment  under  this  Act  shall  prejudice  the  reco- 
I  very  of  such  assessment  and  expenses,  nor  shall  such 
!  proceedings  abate  by  the  death,  resignation,  or  re- 
moval of  the  collector  instituting  the  same,  or  by 
any  change  in  the  persons  holding  office  as  commis- 
sioners, but  it  shall  be  lawful  for  the  collector  for 
the  time  to  prosecute  and  follow  forth  proceedings 
commenced  and  carried  on  in  the  name  of  any  pre- 
vious collector  in  all  respects  as  if  such  proceedings 
had  been  taken  by  hixi^self :  provided  always,  that 
it  shall  not  be  competent  for  any  person  to  sue,  nor 
for  any  court  of  law  to  entertain,  any  action  or  pro- 
ceeding against  the  commissioners,  or  the  collector 
or  officers  or  other  persons  employed  in  executing 
any  warrant  in  reference  to  any  assessment  uuder 
this  Act,  by  reason  of  any  mistake,  informality,  or 
misnomer,  if  the  goods  or  other  effects  seised  or  sold 
under  such  warrant  were  b(hiajide  the  property  or 
in  the  lawful  possession  of  the  person  actually  liabl^ 
to  payment  of  such  assessment  under  the  provisions 
of  this  Act. 

(To  he  continued.) 
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action  might  have  been  replied  in  estoppel  to  a  plea 
alleging  adverse  title  in  the  defendant.  Doe  v. 
Wi*ight,  (10  A.  &  E.  763.)  The  first  alteration  in 
our  practice  in  ejectment  was  effected  by  the  I3th 
Vic.  c.  18.  That  Act,  by  section  15,  provided  that 
the  action  of  ejectment  should  henceforward  be 
commenced  by  a  writ  of  summons ;  and  by  section 
16  required  the  judges,  by  general  order,  "to  order 
and  direct  what  shall  be  the  form  and  substance  of 
any  declaration  in  ejectment,  and  to  dispense  with 
and  discontinue  the  use  of  the  declaration  now  used 
in  such  actions,  and  to  dispense  with  and  discontinue 
the  use  of  feigned  names  and  other  fictions  in  the 
declaration,  and  to  make  such  other  regulations,  &c., 
as  to  them  shall  seem  meet.*^' 

The  New  Rules  of  1850  contain  no  special  pro- 
vision with  regard  to  what  shall  henceforward  be 
deemed  to  be  the  legal  effect  of  the  judgment  in 
ejectment,  but  the  Schedule  IV.  annexed  to  those 
r ;  bat,  if  the  parties  are  the  same,  it  is  evi-  I  Rules  contains  forms  of  declaration  and  general 
to  go  to  the  jury.  In  this  case  the  former  defences  in  that  action.  The  former  was  thence- 
ji^gtteDt  shows  that  the  lesssor  of  the  plaintiff  had  forward  to  contain  no  legal  fiction,  either  in  the 
i8^  tHle  to  demise  the  premises  in  question  on  the  names  of  parties  or  the  allegation  of  a  pretended 
day  of  the  demise."  Such,  we  presume  demise  and  ouster,  but,  in  lieu  thereof,  it  was  to 
I  oontiDued  to  be  the  acknowledged  state  allege  that  upon  a  certain  day,  "  the  plaintiffs,  or 
tf  dblaw»  had  not  the  recent  measures  intervened,  some  or  one  of  them,  became,  and  were,  and  still 
t  it  was  equally  clear  that  the  rule  '  are  legally  entitled  to  the  quiet  and  peaceable  pos- 
for  an  obvious  reason,  in  the  case  of  session  of  all  that  and  those  lands  called  Blackacre 
( t»  mefne  profits ;  there  the  previous  re-  I  in  the  County  of  »  and,  being  so  entitled 

IB  tjeetmeiit  which  was  the  ground  of  the    the  said  G  H  wrongfully  assumed  the  possession 
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DUBLIN,  FEBRUARY  17.  1855. 
— ♦— 
UsTiL  the  recent  alterations  in  the  Law  of  Civil 
Proosdore  here  and  in  the  sister  country  it  appears 
to  hum  l»eeB  nell  eectledy  tk*i  in  the  aetlon  of 
tjeekment  a  previous  judgment  between  the  same 
parties  was  no  estoppel.     That  principle  was  recog- 
oned  in  Doe  dem.  Streod  v.  Seaton,  (2  Cr.  M.  &  R. 
732,)  where  Lord  Abinger,  C.  B.,  is  reported  to 
Inve  said,  '<  A  judgment  in  ejectment  is  not  con- 
duive  evidence,  because  a  party  may  have  a  title 
to  pOBsessioo  and  to  grant  a  lease  at  one  time,  and 
■ot  at  another  ;  but  it  is  clearly  admissible  in  evi* 
deooe.    Baron  Parke  added  with  reference  to  the 
nsioft  ef  this  rule,  **  A  judgment  is  in  no  case  con- 
doAfey  oBless  pleaded  by  way  of  estoppel.     It  can- 
wit  be  pleaded  in  ejectment,  because  the  defendant 
ii  boQiid  by  the  terms  of  the  consent  to  plead  not 
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thereof,  and  from  thence  hitherto  withholds  and 
refuses  to  deliver  up  such  possession  to  the  said 
plaintiffs/*  Now,  if  the  question  of  the  conclusive- 
ness of  a  judgment  in  an  action  of  ejectment  thus 
remodelled  had  been  mooted  in  a  similar  suit  between 
the  same  parties,  whilst  this  Act  was  in  force,  it 
would  appear  to  us  to  have  been  a  necessary  infe- 
rence from  the  words  of  the  Act,  that  no  further 
change  was  contemplated,  save  in  the  forms  of  law, 
and  that  the  legal  effect  of  the  judgment  remained 
unaltered.  The  mere  substitution  of  real  for  no- 
minal parties  could  have  worked  no  essential  diffe- 
rence, for  such  does  not  appear  to  have  b^en  the 
ground  of  the  proceedings  having  previously  been 
inconclusive.  However,  whatever  might  have  been 
the  construction  of  this  section  of  the  Process  and 
Practice  Act,  that  is  now  merely  a  speculative  ques- 
tion, as  these  enactments  have  been  repealed  by  the 
Common  Law  Procedure  Act. 

The  form  of  summons  and  plaint  in  ejectment 
ROW  in  use,  pursuant  to  section  195  of  that  Act, 
is  very  similar  in  form  to  that  which  ,we  have 
just  quoted.  The  defence  to  an  ejectment  on  the 
title  has  been  prescribed  by  the  198th  section,  and 
is  simply  to  allege  that  the  plaintiffs  are  not  enti. 
tied  to  the  possession,  and  that  the  said  possession 
belongs  to  the  defendant  as  of  right. 

The  225th  section  contains  this  important  pro- 
vision, that  *«  The  eflPect  of  a  judgment  in  ejectment 
under  this  Act  shall  be  the  same  as  that  of  a  judg* 
meat  in  an  action  of  ejectment  heretofore  used.** 
These  words  are  precisely  the  same  as  those  in  sec- 
tion 207  of  the  corresponding  English  Act.  The 
writ  of  ejectment  which  has  in  England,  since  the 
passing  of  the  15th  &  16th  Vic  cap.  76,  taken  the 
place  of  the  ancient  form,  is  very  similar  to  our 
summons  and  plaint  in  that  action.  In  that  country 
there  was  no  intermediate  stage,  corresponding  to 
our  Process  and  Practice  Act,  and  the  words  **  here- 
tofore used"  can,  therefore,  in  that  particular  Act, 
have  no  other  reference  than  to  the  ancient  practice 
in  ejectment.  A  pnot%  we  should  have  said,  that 
a  similar  rule  would  apply  to  Ireland.  However, 
the  contrary  has  been  decided  by  the  Court  of  Ex- 
chequer in  the  recent  case  of  O'Donnell  v.  Ryan^ 
(7  Ir.  Jur.  127.)  The  court  thefe  held  that,  inas- 
much as  the  action  of  ejectment  had,  by  the  Proce- 
dure Act,  been  assimilated  to  other  personal  ac- 
tions, a  judgineiU  therein  wa8  equally  conclusive 
between  the  parties,  to  estop  them  from  questioning 
the  propriety  thereof  in  a  subseqiient  ejectment  suit, 
as  in  any  other  actiuD.     They  also  held  that  as  only. 


'  one  form  of  plea  was  allowable  in  actions  of  eject* 
ment  on  the  title  under  the   Procedure  Act,  the 

'  estoppel  might  be  relied  on  without  being  pleaded. 

,  We  feel  very  diffident  in  venturing  to  call  in  ques- 
tion the  propriety  of  that  decision,  but  the  vast 
importance  of  the  question,  and  the  certainty  that 

i  the  law  must  be  more  thoroughly  sifted*  induce  us 

I  to  offer  a  few  comments  upon  the  grounds  of  tiie 
judgment  in  question.  An  authority  was  cited  in 
the  course  of  the  argument,  the  effect  of  which 
really  strikes  us  as  having  been  greatly  over  esti- 
mated by  the  learned  judges,  namely,  Wilkinson 
V.  Kirhy,  (2  E.  C.  L.  R.  1395.)  It  seems  to  have 
been  taken  for  granted  that  that  was  an  authority 
expressly  in  point,  and  that  it  established  the  pro* 
position  that  the  character  of  a  judgment  in  eject- 
ment had,  by  analogous  legislation,  been  essentially 
changed.  We  submit,  however^  that  that  case,  when 
carefully  examined,  proves  directly  the  reverse,  al- 
though it  is  true  that  an  extrajudicial  observation 
of  one  of  the  judges,  (Mr.  Justice  Crowder)  would 
seem  to  lead  to  that  inference.  What  that  case 
decided  was  this,  that  in  an  action  of  trespass  for 
mesne  profits,  a  plea  denying  the  title  of  the  plain- 
tiff might  be  met  by  a  replication  by  way  of  estop- 
pel, relying  upon  a  recovery  in  ejectment,  under  the 
new  practice,  coupled  with  an  all^^tion  of  the 
entry  of  the  plaintiff  under  his  judgment  The 
question  at  issue  was  not,  whether  such  a  replica- 
tion would  previously  have  been  good,  for  the  case 
oiDoe  V.  Wright  had  establifihed  that,  but  whether 
the  absence  of  the  alleged  entry  under  the  fiditioaa 
demise  could  be  supplied  by  an  act  in  pais> 

Looking  at  the  judgment  delivered  by  the  Conrt 
of  Exchequer,  it  would  really  seem  as  if  the  learned 

judges  supposed  that  the  decision  in  the  case  cited 
turned  upon  the  substitution  of  real  for  imaginary 
parties ;  and  also  that  the  question  of  the  conclusive- 
ness of  the  judgment  had  arisen  in  a  second  action 
of  ejectment — neither  of  which  surmises  are  at  all 
warranted  by  the  facts  of  the  case.  Again,  some 
stress  appears  to  have  been  Uid  upon  the  fact  that 
the  code  in  ejectment  established  under  the  Pro- 
cess and  Practice  Act  intervened  between  the  an- 
cient practice  and  that  founded  by  the  recent  sta- 
tute, section  225  of  which  render^  the  effect  of  the 

judgment  in  ejectment  similar  to  that  **  heretofore 
used.'*  It  seems  to  be  inferred  that  these  words  in 
our  Act  refer  to  the  judgment  under  the  Process 
and  Practice  Act ;  and  hence  arises  the  two-fold 
assumption-^ first,  that  the  Process,  and  Practice 
Act  did  actually  alter  tl^Q  nature  of  this  particular 
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jidgmeit;  and,  secondly,  that  the  words  refer  to 
thit  modification.  With  regard  to  the  first  of  these 
assamptioos,  we  have  endeavoured  already  to  show 
that  that  Act  does  not  fairly  warrant  such  a  eon- 
tfnetiMt;  aikl»  secondly,  that  even  if  it  did,  yet 
18  the  very  same  words  occur  in  the  English 
Ad,  and  there  must  necessarily  refer  to  the  ancient 
tnditioaal  usage  in  this  action,  so  entirely  the  crea- 
tore  ef  the  court,  the  inference  must  arise,  that 
the  power  of  the  Irish  Act,  by  using  the  very 
nme  words,  meant  the  same  thing.  It  certainly 
•ecms  to  be  a  narrow  construction  to  refer  these 
wordi  to  a  code  of  practice  which  had  been  but 
ti»ree  years  In  operation,  and  which  the  same  Act, 
expressly  repealed.  The  word  "  used,"  moreover 
•eoas  properly  to  teier  to  that  which  owed  its  ex- 
istenoe  to  usage. 

The  second  resolution  of  the  Exchequer  was 
this,  that  contrary  to  all  aodent  pre  ed  e,  the 
eitoppel  here  could  be  relied  on  without  being 
pleaded,  becaase  that  the  statute  had  forbidden 
any  form  of  plea  but  one.  Now  we  submit,  on  the 
MUhority  of  Doe  v.  Seton,  that  the  very  fact  of  this 
wtriction  in  point  of  pleading  proves  that  no  such 
estoppel  can  exist-  It  will  be  found,  upon  refer- 
ring  to  the  judgments  of  both  Mr.  Baron  Penne* 
fclbcr  and  Mr.  Baron  Richards,  that  they  agree  in 
««rlbing  the  previous  inconclusiveness  of  the  judg- 
ment in  ejectment  to  the  fact  of  the  parties  being 
wmioal,  not  real ;  but  the  ground  which  was  Uken 
hy  the  cowrt  in  Doe  v.  Seton  was,  as  we  have  seen, 
qnitediflferent.*  There  it  was  held  that  an  estoppel 
coold  not  be  relied  on,  because  it  had  not  been 
pW«t  and  that  the  parties  were  restrained  from 
»  pleading  by  the  terms  of  the  consent  rule.  Now 
that  rule  being  inflexible  in  its  character  must  ie 
r^arded  as  having  been  the  law  of  the  court,  and, 
ti>ewforei  if  the  existence  of  that  law,  which  im- 
poied  a  particular  mode  of  pleading,  rendered  it 
nnpossible  for  the  defendant  to  rely  on  an  estoppel, 
Hieems  to  follow,  by  a  parity  of  reasoning,  that 
•bare  the  Legislatore  has  substituted  for  that 
eoonntional  plea  another  form,  which  would 
qoany  purport  to  oust  the  possibility  of  relying 
^m  the  estoppel,  that  ought  to  be  regarded  as  an 
Wicatioa  of  its  mind  upon  the  subject.  We  con- 
nive that  it  is  a  misapplication  of  the  rule  laid 
lown  in  Tremvan  v  Lawrence,  (2  Sm.  L*  C  438), 
^«ay  that  because  a  general  form  of  plea  only  is 
gi»«B,  the  pleader  may  rely  upon  an  estoppel,  be- 
g«e  be  has  n^  other  mode  of  putting  it  on  record. 
(^^!w^^  ^^^  Mansfield,  C.  J.  in  A$Un  y.  Parkin, 


O  n  the  contrary,  the  right  of  setting  up  an  estoppel* 
^%  hen  a  pleading  at  large,  is  given  only  to  the  par  tJ 
who,  by  the  general  pleading  of  his  antagonist,  and 
consequently  by  no  act  of  his  own,  is  deprived  of 
the  opportunity  of  replying  the  special  matter.f  If 
a  party,  by  force  of  law,  is  precluded  from  pleading 
an  estoppel,  we  submit  that  it  is  tantamount  to  a 
legislative  declaration  against  his  resorting  to  an 
expedient  more  compendious  than  equitable. 

We  may  lastly  observe,  with  respect  to  O^Don* 
nell  V.  Rifan,  that  the  mbst  strilcing  feature  in  that 
case  was,  that  a  judgment  in  favour  of  the  defend^ 
ant  was  held  to  be  a  bar  to  a  second  action.  Had  a 
recovery  for  the  plaintiff  been  had  in  the  former  suit, 
there  might  have  been  some  reason  for  arguing  that 
the  record  testified  to  the  title  of  the  former  plain- 
tiff, not  only  upon  the  day  named  in  the  plaint,  but 
from  thence  to  the  issuing  of  the  writ ;  but  where 
the  judgment  in  the  prior  case  was  given  for  the  de- 
fendant,  we  are  at  a  loss  to  know  what  evidence 
the  record  could  have  afforded  that  on  another 
day  the  plaintiff  had  no  title.  It  is  evident  from 
the  commentary  by  Mr.  Ferguson  upon  the  225th 
section  of  the  Common  Law  Procedure  Act,  (p. 
247),  that  the  framers  of  the  Act  intended  to  pre« 
serve  the  former  system  intact  in  this  particular. 
He  says : — 

**  The  judgment  will  not  now  be  conclusive  as  to 
the  title  more  than  it  was  formerly,  and  the  unsuc- 
cessful party  may  bring  as  many  actions  as  he 
pleases  until  stopped  by  a  bill  of  peace.  Lord 
Mansfield  described  the  effect  of  a  judgment  in 
ejectment  in  Taylor  v.  Horde,  (I  Bur.  11,)  as  fol- 
lows: «In  truth  and  substance  a  judgment  in  eject- 
ment  is  a  recovery  of  the  possession,  not  of  the 
seisin  or  freehold,  without  prejudice  to  the  right, 
as  it  may  aflTerwards  appear,  even  between  the  par- 
ties. He  who  enters  under  it  can  only  be  possessed 
according  to  the  right proui  Ujf  pogtulat.  If  he  has 
a  freehold  he  is  in  as  a  freeholder;  if  he  has  a  chat- 
tel interest  he  is  in  as  a  termor,  and,  in  respect  to 
the  freehold,  his  possession  enures  according  to  the 
right.  If  he  has  no  title  he  is  in  as  a  trespasser, 
and,  without  any  re-entry  by  the  true  owner,  is 
liable  to  account  for  the  profits." 

Now,  it  strikes  us  that  this  subject  would  have 
been  divested  of  much  difficulty  had  the  judges^ 
who  from  time  to  time  have  had  occasion  to  discuss 
^heeffect  of  this'particular  class  of  judgment,  had  con- 
tented themselves  with  assigning  as  the  true  reason 
for  its  possessing  this  particular  attribute,  the  policy 
of  the  judicial  authors  of  this  strange  combination 
of  legal  fictions,  who  considered  that  at  its  olf  ect 
was  possessory  and  not  proprietary,  St  sbonld  not 
conclude,  except  in  actione  hj  weif  of  sequel 
such  at  for  the  inenia  profits*    Inaeead  cf  boldJf 
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advancing  this  plain  proposition,  subtle  attempts 
have  been  made  to  explain  this  anomaly*  by  refer- 
ring to  technicalities,  and  the  result  is,  that  a 
question  has  now  arisen,  whether  the  fundamen- 
tal principle  of  this  action  has  not  been  altered, 
along  with  its  practice.  We  venture  to  suggest 
that  there  is  no  ground  either  for  an  alteration  of 
that  principle  or  for  surmising  that  the  Legislature 
meant  that  it  should  be  affected.  Where  the  sub- 
ject matter  in  dispute  is  so  permanent  in  its  nature, 
and  so  higlily  prized  as  that  of  land,  and  where  the 
rules  which  govern  the  claims  of  persons  in  rela- 
tion thereto  are  so  complicated,  it  is  very  impor- 
tant that  the  fortune  of  the  claimant  should  not  be 
risked  upon  a  single  chance;  and  though  it  is  just 
that,  if  defeated,  the  judgment  should  be  cogent  evi- 
dence against  him  ;  still  he  ought  not  to  be  deprived 
of  the  power  of  showing  new  facts,  which  may  give 
a  new  complexion  to  the  case.  If  O'Donnell  v.  B^an 
be  law,  the  judgment  in  ejectment  in  Ireland  will 
be  similar  in  effect  to  that  in  a  class*  of  actions 
>vbich  modern  legislation  has  swept  away,  and 
by  doing  which  we  presume  that  the  Legislature 
declared  their  view  as  to  their  impolicy,  coupled 
^  this  act  of  abolition  was,  with  a  code  of  limi- 
tations for  abridging  the  periods  beyond  which 
titles  should  not  be  questioned.  Is  there  any- 
thing to  shew  that  this  view  has  been  changed  ? 
We  submit  that  there  is  nothing  in  the  recent  Acts, 
here  or  in  England,  to  warrant  such  a  proposition, 
and  that  the  assumed  judicial  authority,  ia  Eng- 
land, for  that  does  not  exist.  We  sincerely  trust, 
whatever  may  be  the  final  conclusion  of  our  tri- 
bunals with  regard  to  this  interesting  question, 
that  it  will  not  be  settled  without  receiving  the 
careful  examination  which  it  merits. 


STATUTES   PASSED   IN   THE    SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  72.J 

LXIV.  Whenever  the  nett  annual  value  of  the 
rateable  hereditaments  in  any  such  town  actually 
occupied  by  any  person  or  persons  shall  not  exceed 
four  pounds,  the  assessment  under  this  Act  in  res- 
pect of  such  property  shall  be  made  on  the  imme- 
diate lessor  or  lessors  of  such  person  or  persons : 
and  if  at  the  time  of  making  any  such  assessment 
the  name  of  the  immediate  lessor  be  not  accurately 
known  to  the  persons  making  the  assessment,  it 
shall  be  sufficient  to  describe  him  therein  as  '*  the 
immediate  lessor,*  with  or  without  any  name  or 
farther  addition,  and  such' assessment  shall  be  held 
to  be  duly  made  oo  him  by  such  description,  and 
shall  be.  recoverable  from  him  accordingly,  notwith- 


standing any  error  or  defect  in  his  name  or  descrip- 
tion, or  the  entire  omission  of  his  name  therein  : 
provided,  that  wherever  any  occupier  shall  claim  to 
be  and  shall  be  accordingly  rated  to  the  relief  of  the 
poor,  although  the  nett  annual  value  of  the  rateable 
hereditaments  occupied  in  any  town  by  such  person 
shall  not  exceed  four  pounds,  the  assessment  under 
this  Act  shall  be  made  upon  the  person  so  claiming 
to  be  rated  to  the  relief  of  the  poor. 

LX  V.  Any  assessment  made  as  aforesaid  on  any 
lessor  shall  be  recovered  from  him  by  personal  ac- 
tion in  the  name  of  the  clerk  of  the  commissioners, 
and,  by  their  direction,  against  such  lessor  in  any 
of  the  superior  courts  of  record  in  Dublin,  or  by 
civil  bill  in  the  court  of  proper  jurisdiction  ;  or, 
where  such  lessor  resides  within  such  town,  the 
collector  may  leave  at  the  dwelling-house  of  such 
lessor  such  a  notice  as  hereinbefore  provided  re« 
quiring  payment  of  the  assessment  within  ten  days; 
and  if  such  assessment  be  not  paid  within  such 
time,  the  same  may  be  recovered  upon  a  complaint 
before  a  justice,  and  by  distress  and  sale,  under 
the  warrant  of  a  justice,  of  the  goods  of  such  les* 
sor,  in  manner  herein-before  provided  as  to  as- 
sessments ;  and  if  a  sufficient  distress  of  the  goods 
and  chattels  of  such  lessor  cannot  be  found  within 
such  town,  then  on  oath  thereof  made  before  any 
justice  of  the  peace  of  any  county  io  which  any  of 
the  goods  and  chattels  of  such  lessor  may  be  found, 
the  goods  or  chattels  of  such  lessor  shall  be  sub- 
ject and  liable  to  such  distress  and  sale  in  such 
county  where  the  same  may  be  found,  and  may  bj 
virtue  of  such  warrant  be  distrained  and  sold  in 
the  same  manner  as  if  the  same  had  been  found 
within  such  town ;  and  if  such  assessment  be  not 
paid  by  such  lessor  within  four  months  after  the 
making  thereof,  it  shall  be  lawful  for  the  collector, 
by  direction  of  the  commissioners,  to  give  a  notice 
in  writing  as  aforesaid  to  the  occupier  or  respeo- 
tive  occupiers  for  the  time  being  of  any  such  pro- 
perty to  pay  the  assessment  due  in  respect  of  the 
property  in  his  or  their  occupation  ;  and  after  the 
expiration  of  one  calendar  month  from  the  time  of 
giving  such  notice  it  shall  be  lawful  to  recover  such 
l^st-mentioned  assessment  from  every  such  occu- 
pier, or,  io  his  default,  from  any  subsequent  occu- 
pier of  the  premises ;  and  every  such  occupier  so 
paying  such  assessment  may  deduct  from  the  rent 
he  may  be  then  or  next  thereafter  liable  to  pay  in 
respect  of  any  such  property  the  whole  of  any 
such  assessment  he  may  have  paid  in  respect  of  the 
same  property  ;  and  if  rent  sufficient  to  cover  such 
assessment  be  not  then  or  do  not  thereafter  become 
due  from  such  occupier,  he  shall  be  entitled  to  re- 
cover the  same  from  such  lessor  by  civil  bill ;  and 
so  much  of  <<  The  Towns  Improvement  Clauses 
Act,  1847,"  as  relates  to  the  manner  of  making 
rates,  shall  be  incorporated  with  and  form  part  of 
this  Act. 

And  with  respect  to  private  and  district  assess., 
ments  for-«€twers,  drains,  and  private  improve- 
ments, be  it  enacted  as  follows : 

LXVI.  So  much  of  **  The  Towns  Improvement 
Clauses  Act,  1847,"  as  relates  to  rates  directed  to 
be  made  for  sewers,  drains,  and  private  improve- 
ments  shall  be  incorporated  with  and  form  part  of 
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this  Act ;  and  the  said  commissioners  shall  cause 
to  be  made  op  a  book  of  assessment  applicable 
thereto,  and  the  same  or  a  copy  thereof,  signed  by 
the  chairman  and  any  two  of  the  commissioners, 
shall  forthwith  be  delivered  over  to  the  collector  as 
the  rule  fc^r  levying  and  collecting  the  said  assess- 
meais ;  and  thereupon  the  several  provisions  of 
this  Act  in  reference  to  the  recovery  of  any  other 
SBBesbinenta  by  this  Act  authorized  shall  apply  to 
and  be  available  for  the  recovery  of  such  private 
and  district  assessments. 

And  with  respect  to  the  appeal  to  be  made 
against  any  private  or  district  assessment,  be  it  en- 
acted as  follows : 

LXVII.  The  commissioners  shall  appoint  a  day 
OB  which  every  assessment  shall  be  payable,  and 
another  day  on  which  objections  by  any  parties 
conplaining  that  they  have  been  improperly  as- 
sessed may  be  lodged  with  the  clerk,  and  another 
day  or  days,  at  an  interval  of  one  week  at  the  least 
i«speetively,  on  which  objections  in  reference  to 
SQcii  assessment  shall  be  heard  by  the  commis- 
riooers ;  and  notice  to  each  party  intended  to  be 
so  assessed,  stating  the  particulars  of  the  intended 
assessment  as  regards  such  party,  and  specifying 
the  several  days  fixed  b^  the  commissioners  as 
aforesaid,  shall  be  sent  by  the  clerk  through  the 
post  office  at  least  two  weeks  preceding  the  day 
which  may  be  fixed  for  hearing  the  objection  of 
parties ;  and  the  commissioners  may  rectify  or 
aher  any  assessment  as  regards  any  person  as- 
sessed or  liable  to  be  assessed  therefor,  by  whom 
an  objection  may  be  taken  by  letter  to  the  clerk, 
lodged  with  him  on  or  before  such  day  for  lodging 
objections  as  the  commissioners  shall  have  fixed  as 
aforesaid :  provided,  that  it  shall  be  lawful  for  any 
person  considering  himself  aggrieved  by  any  as- 
sessment to  appeal  from  the  decision  of  the  com- 
missioners to  the  assistant  barrister  at  the  general 
or  quarter  sessions  for  the  division,  who  shall  hear 
and  determine  such  appeal,  and  make  such  order 
thereupon,  and  as  to  the  costs  thereof,  m  shall  be 
just,  and  such  determination  upon  such  appeal 
shall  be  final. 

And  with  respect  to  the  accounts  to  be  kept  by 
the  commissioners,  be  it  enacted  as  follows  : 

LXYllI.  So  much  of  '*  The  Commissioners 
Clauses  Act,  1847,"  as  relates  to  the  accounts  to 
be  kept  by  the  commissioners  shall  be  incorporated 
with  and  form  part  of  this  Act ;  provided  that  the 
appeal  thereby  directed  shall,  in  towns  adopting 
the  provisions  of  this  Act,  be  broXight  before  the 
court  of  the  assistant  barrister,  who  shall  hear  and 
determine  the  same,  attd  make  such  order  in  respect 
thereof,  and  of  the  costs  thereby  incurred,  as  shall 
be  just,  and  such  determination  shall  be  final. 

And  with  respect  to  the  borrowing  of  money  for 
the  purposes  of  this  Act,  be  it  enacted  as  follows : 
LXIX.  It  shall  be  lawful  for  the  commissioners, 
with  the  approval  of  the  Lord  Lieutenant  signified 
in  writing  by  the  chief  secretary  or  under  secretary, 
to  borrow,  for  the  purpose  of  procuring  or  erecting 
a  sUragbter- house,  or  for  erecting  lamps,  or  for  con-* 
stmcting  common  sewers,  or  for  procuring  or  sup- 
plying water  or  gas,  or  fire  engines,  or  for  any  of 
the  porpo^es  authorized  by  this  Act,  such  sums  and 


at  such  times,  as  the  commissioners  shall  deem  ne« 
cessary  for  such  purposes ;   provided,  that  in  all 
cases  where  it  shall  be  necessary  to  borrow  any 
sum  or  sums  for  the  purposes  of  this  Act,  it  shall 
be  lawful  for  the  commissioners  and  they  are  here- 
by required,  at  their  first  annual  meeting  for  assess- 
ment after  such   borrowing,  to  assess  all  persons 
within  the  town  liable  in  assessment  under  this  Act 
in  such   additional   assessment  as  will  produce  a 
fund  equal  to  five  per  centum  per  annum  upon  the 
sum  or  sums  so  borrowed,  and  also  to  the  annual 
interest  of  such  borrowed  sum  or  sums,  which  sum 
of  five  per  centum  per  annum  the  commissioners 
shall  annually  appropriate  and  invest,  at  the  high- 
est rale  of  interest  which  can  be  had  for  the  same, 
in  the  public  funds,  or  in  the  stock  of  the  Governor 
and  Company  of  the  Bank  of  England  or  Ireland^ 
as  a  sinking  fund,  applicable  and  to  be  applied  by 
the  commissioners  to  the  repayment  of  the  money 
borrowed,  until  the  debt  shall  be  extinguished  ; 
provided  that  such  additional  assessment  shall  at 
no  time  increase  the  whole  assessment  leviable  be- 
yond the  maximum  rate  of  assessment  of  one  shil« 
ling  and  sixpence  in  the  pound  allowed  by  this 
Act;   and  provided  also,  that  no  sum  of  money 
shall  be  borrowed  until  an  estimate  of  the  amount 
required  shall  have  been  laid  before  the  commis* 
sioners,  and  until  the  expiration  of  six  weeks  after 
public  notice  shall  have  been  given  by  the  commis- 
sioners of  the  amount  so^  proposed  to  be  borrowed, 
and  the  purpose  to  which  the  same  is  to  be  applied, 
in  some  newspaper  in  circulation  within  such  town  ; 
and  provided  also,  that  the  proposal  to  borrow  shall 
be  disposed  of  at  the  next  meeting  of  the  commis- 
sioners six  weeks  after  such  public  notice,  and  that 
the  sum  borrowed  shall  not  exceed  the  amount  so 
advertised  without  a  further  estimate  and  notice  in 
manner  above  provided ;  and  no  commissioner  or 
ofiicer  acting  under  them  shall  be  personally  liable 
for  the  repaynnent  of  any  money  so  borrowed,  but 
all  such  obligations  shall  be  deemed  and  taken  to 
be  granted  on  the  sole  security  of  the  rates  and  as- 
sessments authorized  to  he  assessed,  and  levied  as 
herein -before  provided ;  and,  save  as  above  pro* 
vided,  so  much  of  '*  The  Commissioners  Clauses 
Act,  1847,"  as  relates  to  mortgages  to  be  executed 
by  the  commissioners  shall  be  incorporated  with 
and  form  part  of  this  Act. 

And  with  respect  to  the  regulation  of  towns,  and 
to  obstructions  and  nuisances  in  the  streets,  and  to 
the  suppression  of  vagrants  and  beggars,  be  it  enac« 
ted  as  follows : 

LXX.  The  commissioners  may  from  time  to  time 
make  orders  for  the  route  to  be  observed  by  all 
carts,  carriages,  horses,  and  persons,  and  for  pre- 
venting obstruction  of  the  streets  of  the  town  in  all 
times  of  public  processions,  rejoicings,  or  illumina- 
tions, and  in  any  case  when  the  streets  are  thronged 
or  liable  to  be  obstructed,  and  may  also  give  direc- 
tions to  the  constables  and  officers  of  the  constabu- 
lary force  for  keeping  order  and  preventing  any  ob- 
struction of  the  streets  in  the  neighbourhood  of 
theatres  and  other  places  of  public  resort  \   and 
'  every  wilful  breach  of  any  such  order  shall  be 
deemed  an  offence  against  this  Act,  and  every  per- 
'  son  committing  any  such  offence  shall  be  liable  to 
*  a  penalty  not  exceeding  forty  shillings. 
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LXXL  If  any  cattle  he  at  any  time  found  at 
large  in  any  street  of  the  town  without  any  person 
having  the  charge  thereof,  any  constable  or  officer 
of  constabulary,  or  any  person  residing  within  the 
town,  may  seize  and  impound  such  cattle,  and  may 
detain  the  same  until  the  owner  thereof  pay  to  the 
commissioners  a  penalty  not  exceeding  twenty  shil- 
lings besides  the  reasonable  expenses  of  impootid- 
ing  and  keeping  such  cattle ;  and  if  the  said  penalty 
and  expenses  be  not  paid  within  three  days  after 
such  impounding,  the  person  appointed  by  the  com- 
missioners for  that  purpose  may  proceed  to  sell  such 
cattle,  or  cause  the  same  to  be  sold ;  but  previous 
to  such  sale,  then  three  days*  notice  of  such  intend- 
ed sale  shall  be  given  by  posting  such  notice  on  the 
constabulary  barrack,  pound,  and  other  place  (if 
any)  which  may  be  appointed  by  the  commis9ion- 
ers  for  that  purpose,  and  the  money  arising  from 
such  sale,  after  deducting  the  said  sums,  and  the 
expenses  aforesaid,  and  all  other  expenses  attend- 
ing the  impounding,  keeping,  and  sale  of  any  such 
cattle  so  impounded,  shall  be  paid  to  the  commis- 
sioners, and  shall  be  by  them  paid,  on  demand,  to 
the  owner  of  the  cattle  so  sold. 

LXXII.  Every  person  who  in  any  street,  to  i\\e 
obstruction,  annoyance,  or  danger  of  the  residents 
or  passengers,  commits  any  of  the  following  offences 
shall  be  liable  to  a  penalty  for  each  offence  as  here- 
in-after mentioned ;  and  any  constable  or  other  of- 
ficer appointed  by  virtue  of  this  Act  shall  take  into 
custody,  without  warrant,  and  forthwith  convey  be- 
fore a  justice  or  justices,  any  person  who  within  his 
view  commits  any  such  offence ;  (that  is  to  say,) 
Every  person  who  exposes  for  show,  hire,  or  sale 
(except  in  a  market  or  market  place  or  fair 
lawfully  appointed  for  that  purpose)  any  horse 
or  other  animal ;  or  exhibits  in  a  caravan  or 
otherwise  any  show  or  public  entertainment ; 
or  shoes,  bleeds,  or  farries  any  horse  or  animals 
(except  in  cases  of  accident);  or  deans,  dresses, 
trains,  or  breaks,  or  turns  loose  any  horse 
or  animal ;  or  makes  or  repairs  any  part  of  any 
cart  or  carriage  (except  in  cases  of  accident, 
where  repair  on  the  spot  is  necessary),  shall 
be  liable  to  a  fine  not  exceeding  ten  shillings : 
Every  person  who  suffers  to  be  at  large  any  un- 
muzzled ferocious  dog,  or  sets  on  or  urges  any 
dog  or  other  animal  to  attack,  worry,  or  put  in 
fear  any  person  or  animal,  shall  be  liable  to  a 
fine  not  exceeding  ten  shillings : 
Every  owner  of  any  dog  who  suffers  such  dog  to 
go  at  large,  knowing,  or  having  reasonable 
ground  for  believing,  it  to  be  in  a  rabid  state, 
or  to  have  been  bitten  by  any  dog  or  other 
animal  in  a  rabid  state,  shall  be  liable  to  a  fine 
not  exceeding  ten  shillings : 
Every  person  who,  after  public  notice  given  by 
any  justice  or  justices  at  petty  sessions,  chief 
magistrate,  or  chairman  of  commissioners,  di- 
recting dogs  to  be  confined  on  account  of  sus- 
picion of  canine  madness,  suffers  any  dog  to 
be  at  large  during  the  time  specified  iu  such 
notice,  shall  be  liable  to  a  fine  not  exceeding 
ten  shillings : 
Every  person  who  slaughters  or  dresses  any  cat- 
tle, or  any  part  thereof,  except  in  the  case  of 


any  cattle  over  driven  which  may  have  met 
with  any  accident,  and  which,  for  the  poblio 
safety  or  other  reasonable  cause,  ought  to  be 
killed  on  the  spot,  shall  be  liable  to  a  fine  not 
exceeding  ten  shillings : 

Every  person  baviii|^  the  owe  of  aaf  waggoB^ 
carty  or  carriage,  who  rides  on  the  shafts 
thereof;  or  who,  without  having  reins,  and 
holding  the  same,  rides  upon  such  waggon, 
cart,  or  carriage,  or  any  animal  drawing  the 
same ;  or  who  is  at  such  a  distance  from  such 
waggon,  cart,  or  carriage,  as  not  to  have  due 
control  over  every  animal  drawing  the  same ; 
or  who  does  not,  in  meeting  any  other  car- 
riage, keep  his.  waggon,  cart,  or  carriage,  to 
the  left  or  near  side,  or  who,  in  passing  any 
other  carriage,  does  not  keep  his  waggon,  cart, 
or  carriage,  on  the  right  or  off  side  of  the  road 
(except  in  cases  of  actual  necessity,  or  some 
sufficient  reason  for  deviation) ;  or  who,  by 
obstructing  the  street,  wilfully  prevents  any 
person  or  carriage  from  passing  him,  or  any 
waggon,  cart,  or  carriage  under  his  care,  shall 
be  liable  to  a  fine  not  exceeding  ten  shillings : 

Every  person  who  at  one  time  drives  more  thaii 
two  carts  or  waggons,  and  every  person  driv- 
ing two  carts  or  waggons  who  has  not  the 
halter  of  the  horse  in  the  last  cart  or  waggon 
securely  fastened  to  the  back  of  the  first  cart 
or  waggon,  or  has  such  halter  of  a  greater 
length  from  such  fastening  to  the  horse*s  head 
than  four  feet,  shall  be  liable  to  a  fine  not  ex- 
ceeding ten  shillings : 

Every  person  who  rides  or  drives  furipusly  any 
horse  or  carriage,  or  drives  furiously  any  cat- 
tle, shall  be  liable  to  a  fine  not  exceeding 
twenty  shillings: 

Every  person  who  causes  any  pablic  carriage, 
sledge,  truck,  or  barrow,  with  or  without 
horses,  or  any  beast  of  burden,  to  stand  longer 
than  is  necessary  for  loading  or  unloading 
goods,  or  for  taking  up  or  setting  down  pas- 
sengers (except  hackney  carriages,  and  horses 
and  other  beasts  of  draught  or  burden,  stand- 
ing  for  hire  in  any  place  appointed  for  that 
purpose  by  the  commissioners  or  other  lawful 
authority) ;  and  every  person  who,  by  means 
of  any  cart,  carriage,  sledge,  truck,  or  barrow, 
or  any  animal,  or  other  means,  wilfully  inter- 
rupts any  public  crossing,  or  wilfully  causes 
any  obstruction  in  any  public  footpath  or  orher 
public  thoroughfare,  shall  be  liable  to  a  fine 
not  exceeding  twenty  shillings : 

Every  person  who  causes  any  tree  or  timber,  or 

iron  beam,  to  be  drawn  in  or  ppoa  aay  ear* 

riage,  without  having  sufficient  means  of  safely 

.  guiding  the  same,  shall  be  liable  to  a  fine  not 

exceeding  twenty  shillings : 

Every  person  who  leads  or  rides  any  horse  or 
other  animal,  or  draws  or  drives  aey  cart  or 
carriage,  sledge,  truck,  or  barrow,  upon  any 
footway  of  any  street,  or  fastens  any  horse  or 
other  animal  so  that  it  stands  across  or  upon 
any  footway,  shall  be  liable  to  a  fine,  not  ex- 
ceeding twenty  shillings : 

Every  person  who  places  or  leaves  any  furniture^ 
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goods,  wares,  or  merchandise,  or  any  cask,  tub> 
basket,  pail,  or  bucket,  or  places  or  uses  any 
staodiog*  place,  stool,  bench,  stall,  or  show- 
board  on  any  footway,  or  who  places  any 
bbod,  shade,  covering,  awning,  or  other  pro- 
jectk>n  over  and  along  any  such  footway,  un* 
less  such  blind,  shade,  covering,  awning,  or 
other  projection  is  eight  feet  in  height  at  least 
in  every  part  thereof  from  the  ground,  shall 
be  liable  to  a  fine  not  exceeding  twenty  shil- 
lings: 

Erery  person  who  places,  hangs  up,  or  other- 
wise exposes  for  sale  any  goods,  wares,  mer- 
chandise, matter,  or  thing  whatsoever,  so  that 
the  same  projects  into  or  over  any  footway,  or 
beyond  the  line  of  any  house>  shop,  or  build- 
ing at  which  the  same  are  so  exposed,  so  as  to 
olKtruei  or  incommode  the  passage  of  any  per- 
son over  or  along  such  footway,  shall  be  liable 
to  a  fine  not  exceeding  twenty  shillings : 

Every  person  who  rolls  or  carries  any  cask,  tub, 
hoop,  or  wheel,  or  any  ladder,  plank,  pole, 
timber,  or  log  of  wood,  upon  any  footway,  ex- 
cept for  the  purpose  of  loading  or  unloading 
any  cart  or  carriage,  or  of  crossing  the  foot- 
way, shall  be  liable  to  a  fine  not  exceeding 
twenty  shillings  { 

Every  persoo  who  places  any  line,  cord,  or  pole 
across  any  street,  or  hangs  or  places  any 
clothes  thereon,  sliall  be  liable  to  a  fine  not 
exceeding  twenty  shillings : 

Every  common  prostitute  or  nightwalker  loiter- 
ing and  importuning  passengers  for  the  pur- 
pose of  prosUtution,  or  being  otherwise  oflen- 
sive,  shall  be  liable  to  a  fine  not  exceeding 
forty  shilliiiga ; 

Every  person  who  wilfully  and  indecently  ex- 
poses his  person,  or  who  commits  any  act  con- 
trary to  public  decency,  shall  be  liable  to  a 
fine  not  exceeding  forty  shillings  : 

Every  person  who  publicly  ofiers  for  sale  or  dis- 
tribution, or  exhibits  to  public  view,  any  pro- 
fane, indecent,  or  obscene  book,  paper,  print, 
drawing,  painting,  or  representation,  or  sings 
any  profane  or  obscene  song  or  ballad,  shall 
be  liable  to  a  fine  not  exceeding  forty  shil- 
lings: 

Every  person  who  wantonly  discharges  any  fire- 
arm, or  throws  or  discharges  any  stone  or 
other  missile,  or  makes  any  bonfire,  or  throws 
or  sets  fire  to  any  firework,  shall  be  liable  to 
t  fine  not  exceeding  ten  shillings : 

Every  person  who  wilfully  and  wantonly  disturbs 
any  inhabitant,  by  pulling  or  ringing  any  door 
bell,  or  koodung  at  any  door,  or  who  wilfully 
and  nnlawfully  extinguishes  the  light  of  any 
Ump,  shall  be  liable  to  a  fine  not  exceeding 
forty  shillings : 

Every  person  who  flies  any  kite,  or  who  makes 
or  osea  any  slide  upon  ice  or  snow,  shall  be 
liable  to  a  fine  not  exceeding  ten  shillings : 

Every  person  who  cleanses,  hoops,  fires,  washes, 
or  scalds  any  cask  or  tub,  or  hews,  saws,  bores, 
or  cots  any  timber  or  stone,  or  slacks,  sifts,  or 
screens  any  lime,  shall  be  liable  to  a  fine  not 
exceeding  ten  sl^illlngs: 


Every  person  who  throws  or  lays  down  any 
stones,  coals,  slate,  shells,  lime,  bricks,  timber, 
iron,  or  other  materials,  (except  building  ma- 
terials so  enclosed  as  to  prevent  mischief  to 
passengers,)  shall  be  liilble  to  a  fine  not  ex- 
ceeding ten  shillings : 

Every  person  who  beats  or  shakes  any  carpet, 
rug,  or  mat  (except  rugs  or  mats  beaten  or 
shaken  before  the  hour  of  nine  in  the  morn- 
ing), shall  be  liable  to  a  fine  not  exceeding  ten 
shillings : 

Every  person  who  fixes  or  places  any  flower  pot 
or  box,  or  other  heavy  article,  in  any  upper 
window,  without  sufficiently  guarding  the  same 
against  being  blown  down,  shall  be  liable  to  a 
fine  not  exceeding  ten  shillings  : 

Every  person  who  throws  from  the  roof  or  any 
part  of  any  house  or  other  building  any  slate, 
brick,  wood,  rubbish,  or  other  thing,  except 
snow  thrown  as  not  to  fall  on  any  passenger 
shall  be  liable  to  a  fine  not  exceeding  ten  shil- 
lings : 

Every  person  who  leaves  open  any  vault  or  cel- 
lar, or  the  entrance  from  any  street  to  any  cel- 
lar or  room  underground,  without  a  sufficient 
fence  or  handrail;  or  leaves  defective  the  door, 
window,  or  other  covering  of  any  vault,  area, 
or  cellar,  or  who  does  not  snfficiently  fence 
any  area,  pit,  or  sewer  left  open ;  or  who  leaves 
such  open  area,  pit,  or  sewer  without  a  sufli- 
cient  light  after  sunset  to  warn  and  prevent 
persons  from  falling  thereinto,  shall  be  liable 
to  a  fine  not  exceeding  ten  shillings  : 

Every  person  who  throws  or  lays  any  dirt,  dung, 
litter,  or  ashes,  or  nightsoil,  or  ^ny  carrion, 
fish,  ofi'al,  or  rubbish,  on.  any  street,  or  sea 
beach,  or  strand  within  the  boundaries  of  a 
town,  or  cause  any  offensive  matter  to  run 
from  any  manufactory,  brewery,  slaughter* 
house,  butcher's  shop,  or  dunghill,  into  any 
street :  provided  always,  that  it  shall  not  be 
deemed  an  offence  to  lay  sand  or  other  mate- 
rials in  any  street  in  time  of  frost  to  prevent 
accidents,  or  litter  or  other  suitable  materials 
to  prevent  the  freezing  of  water  in  pipes,  or 
in  case  of  sickness  to  prevent  noise,  if  the 
[larty  laying  any  such  things  causes  them  to 
be  removed  as  the  occasion  for  them  ceases, 
shall  be  liable  to  a  fine  not  exceeding  ten  shil- 
lings: 

Every  person  who  keeps  any  pigstye  to  the  front 
of  any  street,  not  b^ng  shut  out  from  such 
street  by  a  sufiicieut  wall  or  fence,  or  who 
keeps  any  swine  in  or  near  any  street,  so  as 
to  be  a  common  nuisance,  shall  be  liable  to  a 
fine  not  exceeding  forty  sliillings : 

Every  person  drunk  in  any  street,  or  guilty  of 
any  riotous  or  indecent  behaviour  in  any 
street,  police  office,  or  petty  sessions  court,  or 
any  police  station  house  within  the  town,  shall 
be  liable  to  a  penalty  not  exceeding  forty  shil- 
lings for  every  such  offence,  or,  in  the  discre- 
tion  of  the  justice  or  justices  before  whom  he 
is  convicted,  to  imprisonment  for  a  period  not 
exceeding  seven  days. 
LXXIIJ.  The  commissioners  may  provide  such 
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eogioes  for  extinguishing  fire,  and  such  appurte- 
nances for  such  engines,  and  such  fire  escapes  and 
other  implements  for  safety  or  use,  in  case  of  fire, 
and  keep  or  hire  such  horses  for  drawing  such  en- 
gines  as  they  think  fit,  and  employ  a  proper  num- 
ber of  persons  to  act  as  firemen,  and  make  such 
rules  for  their  regulation  as  they  think  proper,  and 
give  such  firemen  and  other  persons  such  salaries 
and  such  rewards  for  their  exertions  in  cases  of  fire 
as  they  think  fit ;  and  the  commissioners  may  send 
such  engines,  and  the  said  firemen,  beyond  the  boun- 
daries of  the  town,  for  extinguishing  fire  in  the 
neighbourhood  of  the  town,  and  the  owner  of  the 
premises  shall  in  such  case  defray  the  actual  ex- 
pense which  may  be  thereby  incurred,  and  shall 
also  pay  to  the  commissioners  a  reasonable  charge 
for  the  use  of  such  engines,  and  for  the  attendance 
of  such  firemen ;  and  the  amount  of  the  said  ex- 
penses and  charges,  as  well  as  the  propriety  of 
sending  the  said  engines  and  firemen  as  aforesaid 
for  extinguishing  such  fire  (if  the  propriety  thereof 
be  disputed),  shall  be  determined  by  the  justices  at 
petty  sessions,  whose  decision  shall  be  final ;  and 
the  amount  of  the  said  expenses  and  charges  shall 
be  recovered  by  the  commissioners  as  damages. 

And  with  respect  to  places  of  public  resort,  be  it 
enacted  as  follows : 

LXXIV.  Every  victualler,  or  keeper  of  any  pub- 
lic house,  or  person  licenbed  to  sell  fermented  or 
distilled  liquors  by  retail,  to  be  drunk  or  consumed 
on  the  premises,  within  the  town,  who  harbours  or 
entertains  in  his  public  house  or  place  wherein  he 
carries  on  his  business  any  constable  during  any 
part  of  the  time  for  hi^  being  on  duty,  unlets  fbr 
the  purpose  of  quelling  any  disturbance  or  restor- 
ing order,  shall  for  every  such  ofi*ence  be  liable  to 
a  penalty  not  exceeding  twenty  shillings ;  and  every 
person  keeping  any  place  of  public  resort  within 
the  town  for  the  sale  or  consumption  of  refresh- 
ments of  any  kind,  who  knowingly  sufiers  common 
prostitutes  or  reputed  thieves  to  assemble  and  con> 
tinue  in  his  premises,  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  five  pounds. 

LXX  V.  Every  person  who  within  the  town  keeps 
or  acts  iu  the  management  of  any  house  or  place 
for  the  purpose  of  fighting,  baiting,  or  worrying 
any  animals,  shall  be  liable  to  a  penalty  of  not 
more  than  five  pounds,  or,  in  the  discretion  of  the 
magistrate  before  whom  he  is  convicted,  to  impri- 
sonment, with  or  without  hard  labour,  for  a  time 
not  exceeding  one  month  ;  and  the  commissioners 
may,  by  order  ih  writing,  authorize  the  ofiScer  of 
police,  with  such  constables  as  be  thinks  necessary, 
to  enter  any  premises  kept  or  used  for  any  of  the 
purposes  aforesaid,  and  take  into  custody  all  per- 
sons found  therein  without  lawful  excuse,  and  every 
person  so  found  shall  be  liable  to  a  penalty  not  ex- 
ceeding five  shillings ;  and  a  conviction  of  this  of- 
fence shall  not  exempt  the  owner,  keeper,  or -ma* 
nager  of  any  such  house,  room,  pit,  or  place  from 
any  penal  consequence  to  which  he  is  liable  for  the 
nuisance  thereby  occasioned. 

LXXVl.  Aud  be  it  enacted,  That  all  thimblers, 
loaded  dice  players,  and  other  swindlers  of  that  or 
any  similar  description,  who  shall  be  found  in  pos- 
session of  implementf  or  articles  for  practising 


games  of  hazard,  or  who  shall  exhibit  such  imple- 
ments or  articles  in  order  to  induce,  or  who  shall 
induce,  any  person  to  play  at  any  game  of  hazard, 
or  who  by  any  fraudulent  art  or  device  shall  eozen, 
cheat,  or  attempt  to  cozen  or  cheat  any  peraon,  may 
be  convicted  before  a  justice  on  the  teatimony  of 
one  or  more  witness  or  witnesses ;  and  on  convic- 
tion shall  be  imprisoned  for  any  term  not  exceed- 
ing thirty  days ;  and  shall  also  at  the  same  time  be 
sentenced  to  repay  any  money  or  restore  any  pro- 
perty which  they  may  have  obtained  by  means  of 
any  such  offence,  and  failing  such  payment  or  res- 
toration may  under  the  same  procedure  be  coiBmit- 
ted  to  or  detained  in  prison  fbr  any  further  term 
not  exceeding  thirty  days. 

(To  be  continued,) 
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— ♦— 
WmLB  reforoifl  hi  oourto  of  ariginal  jatisdiction 
^n  beei  ewrried  out  at  freqoeotly  reemring  pe- 
iMi  dnriag  tba  kit  150  yean,  eomparatiirely  little 
irat  done  till  the  present  ceDtury  towards  the  con- 
fiitutioo  and  regulation  of  adequate  tribunala  of 
•PpeaL 

'  So  far  as  the  Coarts  of  Common  Law  are  oon- 
eeraed,  the  suitors  have,  in  both  countries,  the  ad- 
notlge  of  ao  intermediate  court  of  appeal,  the  judg- 
Bwot  of  which,  if  tolerably  unanimous,  ought  reason- 
tbij  to  satisfy  the  vanquished  party,  and  lead  him, 
ia  general,  to  acquiesce. 

He  Equity  suitor  in  England  did  not,  however, 
tifl  very  recently,  enjoy  this  great  advantage ;  and 
vitk  QSy  up  to  the  present  moment,  the  party  dis- 
iiMed  with  the  decree  of  the  Chancellor,  has  no 
bnt  the  ulthnate  appeal  to  the  House  of 


K  is  certidnly  a  great  anomaly  in  our  legal  pro- 
crfwe  that  whilst,  in  the  Common  Law  Courts,  a 
jidgs  sHtiDg  ioIms  will,  except  in  matters  of  very 
teWil  moment^  refuse  to  adjudicate  upon  the  rights 
w  the  parties,  and  even  then  subject  to  an  appeal 
^the  full  court,  the  gravest  questions  of  Equity 
■tiigued  and  decided  before  a  single  judge.  In 
i  it  is  quite  different,  for  there  causes  are 
^  heard  before  the  Master  of  the  Rolls  or  a 


Lj;*^ 


Vice  Chancellor  in  the  first  instance,  and  then  may 
be  reheard  on  appeal  before  the  Lord  Chancellor 
and  the  Lords  Justices  of  appeaL 

In  the  construction  of  the  Ineuiibered  Estates 
Court  the  Legislature  very  wisely  provided  a  local 
Court  of  Appeal  of  a  satisfactory  nature,  the  deci- 
sions of  which,  when  viewed  apart  from  those  legal 
fictions  which  attribute  a  quasi  infallibility  to  the 
highest  tribunal  of  the  realm,  are  likely  to  be  as 
sound  and  just  as  the  fallibility  of  all  human  tri- 
bunals warrants  us  to  expect        ,  . 

Once  divested  of  the  halo  which  encompass  its  ve- 
nerable presence,  we  can  imagine  no  mure  unsatisfac- 
tory Court  of  Appeal  in  Eqifity  than  the  House  of 
Peers.  The  very  form  and  construction  of  the  house, 
however  well  adapted  to  a  deliberative  assembly,  as- 
suredly is  inappropriate  to  a  Court  of  Justice,  and  is 
calculated  seriously  to  embarrass  the  management  of 
the  cause.  The  very  bar  at  which  the  counsel  mu^t 
stand  to  address  the  house,  affords  a  position  better 
suited  for  a  criminal  or  a  suppliant,  than  for  one  de- 
manding justice  for  his  client.  Even  for  Common 
Law  appeals,  in  which  their  lordships  are  assisted  by 
eminent  judicial  assessors,  the  House  of  Lords  barely 
meets  the  requirements  of  the  age.  We  do  not, 
however,  wish  to  oust  the  jurisdiction  of  that  Houic 
In  Irish  appeals,  although  it  is  capable  of  a  conside- 
rable reform  in  this  part  of  its  administration. 
What  we  do  4<^ire  is,  that  a  new  intermediates  tri^ 
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bunal  of  appeal  from  the  Court  of  Chancery  in  Ire- 
land, should  be  constructed  to  sit  in  Ireland,  consist 
of  Irish  Lawyers,  and  by  their  intimate  knowledge 
of  our  Equity  jurisprudence  and  general  learning 
and  intelligence,  so  to  clear  up  the  matter  in  dis- 
pute, as  to  render  the  further  prosecution  of  ruinous 
litigation  unreasonable  and  futile. 
— ♦ — 

STATUTES   PASSED   IN    THE    SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  80.J 

And  with  respect  to  public  bathing,  be  it  enacted 
AS  follows : 

LXXVII.  Where  any  part  of  the  sea -shore  or 
strand  of  any  river  used  as  a  public  bathing-place 
is  within  the  town,  the  commissioners  may  make 
byelaws  for  the  following  purposes;  (that  is  to  say,) 
For  fixing  the  stands  of  bathing  machines  on  the 
sea-shore  or  strand,  and  the  limits  vvithin  which 
persons   of  each  sex  shall  be  set  down  for 
bathing,  and  within  which  persons  shall  bathe: 
For  regulating  the  occupation  of  such  stands  of 
bathing  machines,  and  apportioning  the  same 
temporarily  among  the  owners  of  such  ma- 
chines for  the  time : 
For  preventing  any  indecent  exposure  of  the 

persons  of  the  bathers : 
For  regulating  the   manner  in   which  and  the 
times  at  which  the  bathing  machines  shall  be 
used,  and  the   charges  to   be   made  for  the 
same : 
For  ensuring  that  the  bathing  machinei  shall  be 

kept  in  j^  proper  state  of  repair : 
Fur  regulating  the  distance  at  which  boats  and 
vessels  let  to  hire  for   the  purpose  of  sailing 
or  rowing  for  pleasure  shall  be  kept  from  per- 
sons bathing  within  such  prescribed  limits. 
And  with  respect  to  hackney. carriages,  be  it  en- 
acted as  follows : 

LXXVIIL  Every  wheeled  carriage,  whatever 
may  be  its  form  or  construction,  used  in  standing 
or  plying  for  hire  in  any  street  within  four  miles 
from  the  post  office  of  the  town,  and  every  car- 
riage standing  upon  any  street  within  such  dis- 
tance, having  thereon  any  numbered  plate  required 
by  this  Act  to  be  fixed  upon  a  hackney  carriage, 
or  having  thereon  any  plate  resembling  or  intended 
to  resemble  any  such  plate  as  aforesaid,  shall  be 
deemed  to  be  a  hackney  carriage  within  the  mean- 
ing of  this  Act ;  and  in  all  proceedings  at  law  or 
otherwise  the  term  <<  hackney  carriage**  shall  be 
sufficient  to  describe  any  such  carriage :  provided 
that  no  stage  coach  used  for  the  purpose  of  stand- 
ing or  plying  for  passengers  to  be  carried  for  hire 
at  separate  fares,  and  duly  licensed  for  that  pur- 
pose, and  having  thereon  the  proper  numbered 
plates  required  by  law  to  be  plaeed  on  such  stage 
coaches,  shall  be  deemed  to  be  a  hackney  carriage 
within  the  meaning  of  this  Act. 

LXXIX.  The  commissioners  shall  from  time  to 
time  license  to  ply  for  hire,  within  such  prescribed 
distance,  such  hackney  coaches  or  carriages,  of  any 
kind  •r  description  adapted  to  the  carriage  of  per- 


sons, as  shall  be  necessary ;  and  for  every  such  li- 
cence there  shall  be  paid  to  the  clerk,  or  other 
person  appointed  by  them  to  receive  the  same, 
such  sum  as  the  commissioners  direct,  not  exceed- 
ing five  shillings :  provided  that  before  any  such 
licence  is  granted,  a  requisition  for  the  same,  in 
such  form  as  the  commissioners  may  provide  for 
that  purpose,  shall  be  made  and  signed  by  the  pro- 
prietor  or  one  of  the  proprietors  of  the  hackney 
carriage  in  respect  of  which  such  licence  is  applied 
for,  and  in  every  such  requisition  shall .  be  truly 
stated  the  name  and  surname  and  place  of  abode 
of  the  person  applying  for  such  licence  and  of 
every  proprietor  or  part  proprietor  of  such  car- 
riage ;  and  any  person  who,  on  applying  for  such 
licence,  states  in  such  requisition  the  name  of  any 
person  who  is  not  a  proprietor  or  part  proprietor 
of  such  carriage,  and  also  any  person  who  wilfully 
omits  to  specify  truly  in  such  requisition  as  afore- 
said the  name  of  any  person  who  is  a  proprietor 
or  part  proprietor  of  such  carriage,  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds. 

LXXX.  In  every  such  licence  shall  be  specified 
the  name  and  place  of  abode  of  every  person  who 
is  a  proprietor  or  part  proprietor  of  the  hackney 
carriage  in  respect  of  which  such  licence  is  granted, 
and  also  the  number  of  such  licence  which  shall 
correspond  with  the  number  to  be  painted   or 
marked  on  the  plates  or  marks  to  be  fixed  on  such 
carriage,  together  with  such  other  particulars  aa 
the  commissioners  think  fit ;  and  every  licence  so 
to  be  granted  shall  be  signed  by  two  or  more  of 
the  commissioners,  and  shall  not  include  more  than 
one  carriage  so  licenced,  and  shall  be  in  force  from 
one  year  only  from  tlie  day  and  the  dat^  of  such 
licence,  or  until  the  next  general  licensing  meeting, 
in  case  any  general  licensing  day  be  appointed  by 
the  commissioners ;  and  every  such  licence  shall 
be  mado  out  by  the  clerk  of  the  commissioners, 
and  duly  entered  in  a  Jbook  to  be  provided  by  him 
for  that  purpose,  and  in  such  book  shall  be  con- 
tained columns  or  places  for  entries  to  be  made  of 
every  ofience  committed  by  any  proprietor  or  dri- 
ver or  person  attending  such  carriage ;  and  any 
person  may  at  any  reasonable  time  inspect  such 
book  without  fee  or  reward;  and  if  the  proprietor 
or   part'  proprietor   of  any  carriage  permits  the 
same  to  be  used  as  a  hackney  carriage  plying  for 
hire  within  such  prescribed  distance*  without  having 
obtained  a  licence  for  such  carriage,  or  during  the 
time  that  such  licence  is  suspended  as  herein -after 
provided,  or  if  any  person  be  found  driving,  stand- 
ing, or  plying  for  hire  with  any  carriage  within 
such  prescribed  distance  for  which  such  licence 
ought  to  be,  but  has  not  been,  previously  obtained^ 
or  without  having  the  number  of  such  carriage 
openly  displayed  on  such  carriage,  every  person  so 
offending  shall  for  every  such  ofience  be  liable  to  a 
penalty  not  exceeding  forty  shillings* 

LXXX  I.  So  often  as  any  person  named  in  any 
such  licence  as  the  proprietor  or  one  of  the  pro- 
prietors changes  his  place  of  abode,  he  shall, 
within  seven  days  next  after  such  change,  give  no- 
tice thereof  in  writing,  signed  by  him,  to  the  com- 
missioners, specifying  in  such  notice  his  new  place 
of  abode ;  and  he  shall  at  the  same  time  4)roduce 
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tneh  licence  at  the  office  of  the  commissioners, 
who  shall,  bj  their  clerk,  or  some  other  officer,  en- 
doTM  thereon  and  sign  a  raemorandam  specifying 
the  particulars  of  soch  change ;  and  any  person 
niwed  ia  any  saeh  licence  as  the  proprietor  or  one 
of  the  proprietors  of  any  hackney  carriage,  who 
changes  his  place  of  abode,  and  neglects  or  wil- 
fully omita  to  give  notice  of  such  change,  or  to 
produce  auch  licence  in  order  that  such  memoran- 
dam  as  aforesaid  may  be  endorsed  thereon,  as  di- 
rected by  this  Act,  shall  be  liable  to  a  penalty  not 
exceeding  forty  shillisgH. 

LXXXII.  No  person  shall  act  as  driver  of  any 
hackney  carriage  licenced  In  pursuance  of  this  Act, 
withont  first  obtaining  a  licence  from  the  commis- 
sioners, which  licence  shall  be  registered  by  the 
derk  to  the  commissioners,  and  a  fee  of  one  shil- 
Img  shall  be  paid  for  the  same ;  and  every  such 
Ucence  shall  be  in  force  until  the  same  is  revoked, 
except  daring  the  time  that  the  same  may  be  sus- 
peaded  as  after  mentioned  ;  and  if  any  person  acts 
as  such  driver  without  having  obtained  such  licence, 
or  during  the  time  that  his  licence  is  suspended,  or 
if  be  lend  or  part  with  such  licence,  except  to  th% 
proprietor  of  the  hackney  carriage,  or  if  the  pro- 
prietor of  any  hackney  carriage  employ  any  per- 
son as  the  driver  thereof  who  has  not  obtained 
such  licence,  or  during  the  time  that  his  licence  is 
suspended  as  herein-after  provided,  every  such 
driver  and  every  auch  proprietor  shall  for  every 
such  offence  respectively  be  liable  to  a  penalty  not 
exceeding  twenty  shillings ;  and  the  commissioners 
rosy,  upon  the  conviction  for  the  second  time  of 
the  proprietor  or  driver  of  any  hackney  carriage 
for  any  offence  under  the  provisions  of  this  Act 
wkh  respect  to  hackney  carriages,  ^or-^ny  byelaw 
made  in  pursuance  thereof,  sospend  or  revoke,  as 
they  deem  right,  the  licence  of  any  such  proprietor 
or  driver. 

LXXXIIL  No  hackney  carriage  shall  stand  or 
ply  for  hire  within  such  prescribed  distance,  unless 
the  number  of  persons  to  be  carried  by  such  hack- 
ney carriage,  in  words  at  length,  and  in  form  fol- 
lowiag»  (that  is  to  say)  "  To  carry         persons**  be 
printed  on  some  conspicuous  place  on  the  outside 
of  such  carriage,  in  legible  letters,  so  as  to  be 
clearly  distinguishable  from  the  ground  whereon 
the  same  are  painted  ;  and  the  driver  of  any  hack- 
ney carriage  shall  not  be  required  to  carry  a  greater 
number  of  persons  than  the  number  painted  thereon, 
and  if  the  proprietor  of  any.  hackney  carriage  per- 
oMt  the  same  to  be  used,  or  if  any  person  stand  or 
ply  for  hire  with  such  carriage,  without  having  the 
munber  of  persons  to  be  carried  thereby  painted 
ia  manner  aforesaidi  or  if  the  driver  of  any  hack- 
ney carriage  refuse,  when  required  by  the  hirer 
thereof,  to  carry  in  or  by  such  hackney  carriage 
sodi  number  of  persons,  or  any  less  number,  every 
proprietor  or  driver  so  offending  shall  be  liable  to 
a  penalty  not  exceeding  forty  shillings ;  and  any 
driver  of  a  hi)ckney  carriage  standing  at  any  of 
the  stands  for  hackney  carriages,  or  in  any  street, 
who  refuses  or  neglects,  without  reasonable  excuse, 
to  drive  soch  carriage  to  any  place  within  such  pre- 
teribed  distance,  or  any  distance  to  be  appointed 
by  any  byelaw  of  the  commissioners,  to  which  he  is 


directed  to  drive  by  the  person  hiring  or  wishing 
to  hire  such  carriage,  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  forty  shillings. 
LXXXIV.  If  the  proprietor  or  driver  of  any 
hackney  carriage  agree  beforehand  with  any  per- 
son to  take  for  any  job  a  sum  less  than  the  fare 
allowed  by  this  Act,  or  any  byelaw  made  there- 
under, such  proprietor  or  driver  shall  be  liable  to 
a  penalty  not  exceeding  forty  shillings  if  he  exact 
or  demand  for  such  job  more  than  the  fare  so 
agreed  upon ;  and  no  agreement  whatever  made 
with  the  driver,  or  with  any  person  having  the  care 
of  any  hackney  carriage,  for  the  payment  of  more 
than  the  fare  allowed  by  any  byelaw  made  under 
this  Act,  shall  be  binding  on  the  person  making 
the  same,  and  any  such  person  may,  notwithstand- 
ing such  agreement,  refuse  to  pay  any  sum  beyond 
the  fare  allowed ;  and  if  any  person  actuidly  pay 
to  the  driver  of  any  hackney  carriage  any  sum  ex- 
ceeding the  fare  to  which  such  driver  was  entitled, 
the  person  paying  the  same  shall  be  entitled,  on 
complaint  made  against  such  driver  before  a  jus- 
tice, to  recover  back  the  sum  paid  beyond  the  pro- 
per fare,  and  moreover  such  driver  shall  be  liable 
to  a  penalty  for  such  exaction  not  exceeding  the 
sum  of  forty  shillings;  and  in  default  of  the  repay- 
ment by  such  driver  of  such  excess,  or  of  payment 
of  the  said  penalty,  the  justice  shall  forthwith  com- 
mit such  driver  to  prison,  there  to  remain  for  any 
time  not  exceeding  one  month,  unless  the  said  ex- 
cess of  fare  and  the  said  penalty  be  sooner  paid ; 
and  every  proprietor  or  driver  of  any  hackney  car- 
riage who  is  convicted  of  taking  as  a  fare  a  greater 
sum  than  is  authorized  by  any  byelaw  made  under 
this  Act  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings,  and  such  penalty  may  be  recovered 
before  a  justice;  and  in  the  conviction  of  such  pro- 
prietor or  driver  an  order  may  be  included  for  pay- 
ment of  the  sum  so  overcharged,  over  and  above 
the  penalty  and  costs,  and  such  overcharge  shall 
be  returned  to  the  party  aggrieved*  whose  evidence 
shall  be  admissible  in  proof  of  such  offence. 

LXXX  V.  If  the  driver  or  any  other  person  hav- 
ing the  care  of  any  hackney  carriage  be  intoxicated 
while  driving,  or  if  any  such  driver  or  other  person 
by  wanton  and  furious  driving,  or  by  any  other 
wilful  misconduct,  injure  or  endanger  any  person 
in  his  life,  limbs,  or  property,  he  shall  be  liable  to 
a  penalty  not  exceeding  five  pounds,  and  in  default 
of  pay  ment  thereof  the  justice  before  whom  he  iscon- 
jrictedof  such  offence  may  commit  him  to  prison,  there 
to  remain  for  any  time  not  exceeding  two  months; 
and  any  driver  of  any  hackney  carriage  who  suffers 
the  same  to  stand  for  hire  across  any  street  or  along- 
side of  any  other  hackney  carriage,  or  who  refuses 
to  give  way,  if  he  conveniently  can,  to  any  other 
carriage,  or  who  obstructs  or  hinders  the  driver  of 
any  other  carriage  in  taking  np  or  setting  down 
any  person  into  or  from  such  other  carriage,  or 
who  wrongfully  in  a  forcible  manner  prevents  or 
endeavours  to  prevent  the  driver  of  any  other  hack- 
ney carriage  from  being  hired,  shall  be  liable  to  a 
penalty  not  exceeding  twenty  shillings;    and   ia 
every  case  in  which  any  hurt  or  damage  has  been 
caused  to  any  person  or  property  as  i^oresaid  by 
the  driver  of  any  carriage  let  to  hirs^  thejustice 
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before  whom  such  driver  has  been  convicted  may 
direct  that  the  proprietor  of  such  carriage  shall  pay 
fuch  sum  not  exceeding  five  pounds  as  appears  to 
such  justice  a  reasonable  compensation  for  such 
hurt  or  damage ;  and  every  proprietor  who  pays 
any  such  compensation  as  aforesaid  may  recover 
the  same  from  the  driver  ;  end  such  compensation 
♦haU  be  recoverable  from  such  proprietor,  and  by 
him  from  such  driver,  as  damages. 

LXXX  VI.  If  the  driver  of  any  hackney  carriage 
leave  it  in  any  street,  or  at  any  place  of  public  re- 
sort or  entertainment,  without  some  one  proper  to 
take  care  of  it,  any  constable  may  drive  away  such 
hackney  carriage,  and  deposit  it  at  some  neighbour- 
ing livery  stable  or  other  place  of  safe  custody ;  and 
such  driver  shall  le  liable  to  a  penalty  not  exceed- 
ing twenty  shillings  for  such  offence;  and  in  default 
of  payment  of  the  said  penalty  upon  conviction, 
and  of  the  expenses  of  taking  and  keeping  the  said 
liackney  carriage  and  horse  or  horses,  the  same,  or 
any  of  them,  shall  be  sold  by  order  of  the  justice 
before  whom  such  conviction  is  made ;  and  after 
deducting  from  the  produce  of  such  sale  the  amount 
of  the  said  penalty,  and  of  all  costs  and  expenses, 
as  well  of  the  proceedings  before  such  justice  as  of 
the  taking,  keeping,  and  sale  of  such  hackney  car- 
riage, and  of  such  horse  or  horses,  the  surplus  (if 
any)  of  the  said  produce  shall  be  paid  to  the  pro- 
|>rietor  of  such  hackney  carriage. 

LXXX  VII.  If  any  person  refuse  to  pay,  on  de- 
mand, to  any  proprietor  or  driver  of  any  hackney 
carriage,  the  fare  allowed  by  any  byelaw  made 
under  this  Act,  such  fare  may,  together  with  costs, 
be  recovered  before  a  justice  as  a  penalty ;  and  any 
|)erson  using  any  hackney  carriage  plying  under  a 
licence  grauted  by  virtue  of  this  Act  who  wilfully 
injures  the  9ame  shall  for  every  such  offence  be  lia- 
ble to  a  penalty  not  exceeding  five  pounds,  and  shall 
also  pay  to  the  proprietor  of  such  hackney  carriage 
reasonable  satisfaction  for  the  damage  sustained  by 
the  same;  and  aueh  satisfaction  shall  be  ascertained 
by  the  justice  before  whom  the  conviction  takes 
place,  and  shall  be  recovered  by  the  same  means 
as  the  penalty. 

LXXXVIII.  The  commissioners  may  from  time 
to  time  (subject  to  the  restrictions  of  this  Act)  make 
byelaws  for  all  or  any  of  the  purposes  following; 
(that  is  to  say,) 

For  regulating  the  conduct  of  the  proprietors 
and  drivers  of  hackney  carriages  plying  within 
such  prescribed  distance  in  their  several  em- 
ployments, and  for  regulating  the  conduct  of 
the  owners  and  boatmen  of  boats  plying  for 
hire,  and  determining  whether  such  drivers 
and  boatmen  shall  wear  any  and  what  badges, 
;.nd  for  regulating  the  hours  within  which  they 
may  exercise  their  calling : 
J  cr regulating  the  manner  in  which  the  number 
of  each  carriage,  corresponding  with  the  num- 
ber of  its  licence,  shall  be  displayed : 
For  regulating  the  number  of  persons  to  be  car- 
ried by  hackney  carriages  and  boats,  and  in 
what  manner  such  number  is  to  be  shown  on 
such  carriage  and  boats,  and  what  number  of 
horses  or  other  animals  is  to  draw  such  carri- 
age, and  the  placing  of  check -strings  to  the 


carriages,  and  the  holding  of  the  same  by  the 
driver,  and  how  hackney  carriages  and  boats 
are  to  be  furnished  or  provided : 
For  fixing  the  stands  of  hackney  carriages,  and 
the  distance  to  which  they  may  be  compelled 
to  take  passengers,  not  exceeding  soch  pre- 
scribed distance : 
For  fixing  tlie  rates  or  fares,  as  well  for  time  as 
distance,  to  be  paid  for  liackney  carriages  and 
boats  plying  for  hire  for  the  carriage  of  pas- 
sengers within  such  prescribed  distance,  and 
for  securing  the  due  publication  of  such  fares: 
For  securing  the  safe  custody  and  re-delivery  of 
any  property  accidentally  left  in  hackney  car- 
riages and  boats,  and  for  fixing  the  charges  to 
'     be  made  in  respect  thereof: 
For  licensing  porters,  and  regulating  their  fares. 
LXXXIX.  It  shall  be  lawful  for  the  Lord  Lito- 
tenant  of  Irelandy  on  the  application  of  the  said 
commissioners,  to  increase  the  constabulary  force 
stationed  in  such  town  to  act  as  watchmen  within 
such  town  by  night,  and  also,  upon  any  special  oc- 
casions, by  day,  as  they  may  be  required  by  the 
commissioners,  or  any  three  of  them ;  and  the  sakl 
commissioners  shall  provide  a  watch-house  and  all 
necessary  articles  for  such  watching,  and  pay  out 
of  the  general  assessments,  upon  the  certificate  of 
the  receiver  for  the  constabulary  force  in  Ireland^ 
such  proper  salaries  and  wages  for  such  additional 
constables  as  shall  be  fixed  by  the  said  Lord  Lien- 
tenant  ;  and  it  shall  be  lawful  for  such  constables 
and  all  other  constables  to  apprehend  all  auch  idle 
and  disorderly  or  drunken  persona  as  they  or  any 
of  them  shall  find  committing  any  breach  of  the 
peace  or  making  any  improper  noise  or  diatorfaance 
during  the  night,  or  during  their  watch,  and  to  de- 
tain any  such  persons  till  morning,  and  then,  cr  if 
apprehended  by  day,  as  aoon  as  conveniently  may 
be,  to  take  such  person  or  persona  before  any  jus- 
tice of  the  peace  for  or  acting  in  the  borough,  town, 
or  plaoe^  to  be  dealt  with  according  to  law  ;  and  if 
any  victualler,  publican,  or  other  person  or  persons 
selling  beer  or  spirituous  liquors  shall  entertain  or 
harbour  in  his,  her,  or  their  house  any  such  con- 
stable during  his  appointed  hours  ef  duty,  such  vic- 
tualler, publican,  or  other  person  or  persons  shall 
forfeit  for  such  offence  any  sum  not  exceeding 
twenty  shillings. 

And  with  respect  to  legal  proceedinga,  be  it 
enacted  as  follows : 

XC  In  all  cases  in  which  the  amount  of  any 
damages,  costs,  aju)  expenses  is  by  this  Act  directed 
to  be  ascertained  or  recovered  in  a  summary  man- 
ner, the  same  may  be  ascertained  by  and  recovered 
before  one  or  more  justices,  together  with  such 
costs  of  the  proceedings  as  thp  said  justice  or  jus- 
tices may  think  proper ;  and  if  the  sums  adjudged 
be  not  paid  by  the  party  against  whom  the  a^iudi* 
cation  is  made,  the  same  may  be  levied  by  distress 
and  sale  of  his  goods  and  chattels  by  warrant  under 
tlie  hand  and  seal  of  the  said  justice  or  justices 
making  the  a(yudication;  and  any  penalty  imposed 
by  or  under  the  authority  of  this  Act,  or  any  bye- 
law  made  under  this  Act,  the  recovery  whereof  is 
not  otherwise  expressly  provided  for,  may,  upon 
proof  on  oath  of  the  offence  in  respect  of  which  the 
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peoaltj  is  alleged  to  have  been  incorred,  be  re- 
covered before  one  or  more  justices,  together  with 
mch  costs  of  the  proceedings  as  they  may  think 
proper;  and  if  the  sams  adjudged  be  not  paid  by 
ibe  party  against  whom  the  adjudication  is  made 
the  same  may  be  levied  by  distress  and  sale  of  his 
goods  and  chattels  by  warrant  under  the  hands  and 
seals  of  the  said  justice  or  justices  mailing  the  ad- 
jadicatioD  ;  and  such  justice  or  justices  may  order 
that  any  offender  convicted  as  last  aforesaid  be  de- 
tained and  kept  in  safe  custody  until  return  can  be 
ooDveniently  made  to  the  last-mentioned  warrant, 
unless  lie  give  security,  by  way  of  recognizance  or 
otherwise,  for  his  appearance  on  the  day  appointed 
bj  the  return,  auch  day  uot  being  more  than  eight 
dajs  from  the  time  of  taking  the  security ;  and  if 
before  issuing  such  warrant,  or  upon  the  return 
thereof,  it  appear  to  the  satisfaction  of  the  last- 
meotioned  justice  or  justices  that  no  sufficient  dis- 
tress can  be  had  within  their  jurisdiction,  such  jus- 
tice or  justices  may,  by  warrant  under  their  hands 
and  seals,  cause  the  offender  to  be  committed  to 
gaol,  there  to  remain,  without  bail,  for  any  term 
not  exceeding  three  months,  unless  such  penalty 
and  costs  be  sooner  paid. 

XCI.  In  proceeding  before  any  justice  or  jus- 
tiees  under  the  provisions  of  this  Act,  in  any  case 
io  which  the  mode  of  proceeding  is  not  specially 
prescribed,  any  one  justice  may  summon  the  party 
charged  to  appear  before  the  justice  or  justices  by 
whom  the  matter  is  to  be  determined,  at  a  time  and 
place  to  be  named  ;  and  upon  the  appearance  of  i 
the  party  charged,  or  in  his  absence  upon  proof  of 
service  of  the  summons  upon  him  personally,  or  by 
leaving  a  copy  thereof  at  his  last  known  place  of 
abode  or  business,  the  last-mentioned  justice  or 
jastices  may  hear  and  determine  the  matter,  and 
for  that  purpose  examine  the  parties  or  any  of 
tbem,  and  their  witnesses,  oo  oath  ;  and  the  costs 
of  all  such  proceedings  shall  be  in  the  discretion  of 
the  last-mentioned  justice  or  justices ;  and  where 
in  this  Act  any  sam  of  money  whatsoever  is  di- 
rected to  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  any  party,  the  overplus  arising  from 
such  sale  shall,  after  satisfying  such  sum,  and  the 
costs  and  expenses  of  the  distress  and  sale,  be  re- 
turned to  him,  OD  demand ;  and  no  distress  levied 
under  the  authority  of  this  Act  shall  be  unlawful, 
nor  shall  jiny  party  making  the  same  be  a  trespass- 
er, on  account  of  any  defect  or  want  of  form  in 
the  summons,  conviction,  warrant  of  distress,  or 
other  proceeding  relating  thereto,  nor  shall  he  be  a 
trespasser  ab  initio  on  account  of  any  irregularity 
afterward  committed  by  him,  but  all  persons  ag- 
grieved by  such  defect  or  irregularity  may  recover 
full  satisfaction  in  an  action  upon  the  ease ;  and 
the  justices  before  whom  any  person  is  convicted  of 
any  offence  against  the  provisions  of  this  Act  may 
cause  the  conviction  to  be  drawn  up  according  to 
the  form  and  directions  contained  in  the  schedule 
(C)  annexed  to  this  Act,  or  to  the  like  effect ;  and 
any  conviction  so  drawn  up  shall  be  valid  and 
effectual;  and  justices  of  the  peace,  being  commis- 
sioners or  liable  to  assessment  under  this  Act,  may, 
if  acting  in  petty  sessions,  notwithstanding  their 
heiug  such  commissioners,  exercise  the  jurisdiction 


vested  in  them  as  such  justices  under  this  Act. 
Every  person  who,  upon  any  examination  upon 
oath  under  the  provisions  of  this  Act,  shall  wil- 
fully give  false  evidence,  shall  be  liable  to  punish- 
ment for  perjury. 

XCI  I.  No  proceedings  for  the  recovery  of  any 
penalty  incurred  under  the  provisions  of  this  Act 
shall  be  taken  by  any  person  other  than  by  a  party 
grieved,  or  the  commissioners,  without  the  consent 
in  writing  of  her  Majesty's  Attorney>general  first 
had  and  obtained  ;  and  no  such  penalty  shall  be  re- 
covered unless  proceedings  for  the  recovery  thereof 
shall  have  been  commenced  within  six  calendar 
months  after  the  commission  or  occurrence  of  the 
offence  upon  which  the  penalty  attaches ;  and  one 
half  of  such  penalty  shall  go  to  the  informer,  and 
the  remainder  to  the  commissioners;  and  if  the 
commissioners  be  the  informers  they  shall  be  en- 
titled to  the  whole  of  the  penally  recovered ;  and 
all  penalties  or  sums  recovered  on  account  of  any 
penalty  by  them  shall  be  paid  over  to  the  trea- 
surer, and  shall  be  placed  to  the  credit  of  the  ge- 
neral assessments  fund  for  the  purposes  of  this 
Act,  any  Act  or  Acts  to  the  contrary  notwithstand- 
ing, and  notwithstanding  the  liability  of  any  per- 
son to  any  penalty  under  the  provisions  of  this 
Act,  he  shall  not  be  relieved  from  any  other  lia- 
bility to  which  he  would  have  been  subject  if  this 
Act  had  not  been  passed. 

XCIII.  Any  person  who  shall  think  himself  ag^ 
grieved  by  any  order,  conviction,  judgment,  or  de- 
termination of,  or  by  any  matter  or  thing  done  by, 
any  justice  or  justices,  under  the  provisions  of  this 
Act,  in  any  case  in  which  the  penalty  imposed  or 
the  sum  adjudged  shall  exceed  the  sum  of  twenty 
sbitlings,  may  appeal  to  the  court  t>f  general  or 
quarter  sessions  for  the  respective  division  or  place 
holden  next  after  the  accrual  of  the  cause  of  com- 
plaint ;  but  the  appellant  shall  not  be  heard  in 
support  of  the  appeal,  unless  within  fourteen  days 
after  the  accrual  of  the  cause  of  complaint  he  give 
to  the  clerk  of  the  commissioners  and  to  the  jus- 
tice or  justices  by  whose  act  he  may  think  himself 
aggrieved  notice  in  writing  stating  his  intention  to 
bring  such  appeal,  together  with  a  statement  in 
writing  of  the  grounds  of  appeal;  and  the  said 
court,  upon  hearing  and  finally  determining  the 
matter  of  the  appeal,  shall  and  may,  according  to 
its  discretion,  award  such  costs  to  the  party  ap« 
pealing  or  appealed  against  as  they  shall  think 
proper,  and  its  determination  shall  be  conclusive 
and  binding  on  all  persons  to  all  intents  and  pur* 
poses  whatsoever ;  provided  that,  if  there  be  not 
time  to  give  such  notice  before  such  sessions  holden 
as  aforesaid,  then  such  appeal  may  be  made  to 
and  such  notice  and  statement  given  for  the  next 
sessions  for  the  respective  division  or  place  at 
which  the  appeal  can  be  heard:  provided  also, that 
on  the  hearing  of  the  appeal  no  grounds  of  appeal 
shall  be  gone  into  or  entertained  other  than  thos^ 
set  forth  in  such  statement  as  aforesaid. 

XCIV.  The  commissioners  may  sue  and  be  sued  - 
in  the  name  of  the  clerk  for  the  time  being  for  or' 
concerning  any  contract,  matter,  or  thing  relating 
to  any  property,  works,  or  things  vested  in  thena 
by  reason  of  the  provisions  of  this  Act>  or  relating 
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to  any  matter  or  things  whatsoever  entered  into  or 
done  by  them  under  the  provisions  of  this  Act ;  and 
in  proceedings  by  or  on  the  part  of  such  commission- 
ers against  any  person  for  stealing  or  wilfully  injur- 
ing or  otherwise  improperly  dealing  with  any  pro- 
perty, works,  or  things  belonging  to  them  or  under 
their  management,  it  shall  be  sufficient  to  state  gene* 
rally  that  tlie  property  or  thing  in  respect  of  which 
the  proceeding  is  instituted  is  the  property  of  the 
said  clerk,  and  all  legal  proceedings  by  or  on  the 
part  of  or  against  such  commissioners  under  this  Act 
may  be  preferred,  instituted,  and  carried  on  in  his 
name ;  and  no  proceedings  whatever  shall  abate  or 
be  discontinued  by  the  death,  resignation,  or  re- 
moval of  the  clerk,  or  by  reason  of  any  change  or 
vacancy  in  such  commissioners,  by  death,  resigna- 
tion, or  otherwise :  provided,  that  the  clerk  in 
whose  name  any  such  action,  or  suit,  complaint,  in- 
formation, or  proceeding  may  be  brought,  prefer- 
red, instituted,  or  defended  as  aforesaid,  shall  be 
fully  reimbursed  out  of  the  general  assessments  to 
be  levied  under  this  Act  all  such  costs,  damages, 
and  expenses  as  he  shall  or  may  be  or  become  lia- 
ble to  pay,  sustain,  or  be  put  unto  by  reason  of  his 
name  being  so  used. 

XCV.  No  writ  of  summons  and  plaint  shall  be 
sued  out  against  or  served  upon  the  commissioners 
or  any  of  them,  or  their  clerk,  or  other  officer  or 
person  whomsoever  acting  under  the  direction  of 
the  commissioners,  for  anything  done  or  intended 
to  be  done  under  the  provisions  of  this  Act,  until 
the  expiration  of  one  month  next  after  notice  in 
writing  shall  have  been  delivered  to  him,  or  left  at 
their  or  his  office  or  usual  place  of  abode,  stating 
the  cause  of  action,  and  the  name  and  place  of 
abode  of  the  intended  plaintiff,  and  of  his  attorney 
or  agent  in  the  cause ;  and  upon  the  trial  of  any 
such  action  the  plaintiff  shall  not  be  permitted  to  go 
into  evidence  of  any  cause  of  action  which  is  not 
stated  in  the  last*mentioned  notice;  and  unless  such 
notice  be  proved,  the  jury  shall  find  for  the  defen- 
dant ;  and  every  such  action  shall  be  brought  or 
commenced  within  six  months  next  after  the  accrual 
of  the  cause  of  action,  and  not  afterwards,  and  shall 
be  laid  and  tried  in  the  county  or  place  where  the 
cause  of  action  occurred,  and  not  elsewhere ;  and 
it  shall  be  a  sufficient  defence  for  the  defendant  to 
allege  that  he  did  what  is  complained  of  under  the 
provisions  of  this  Act,  and  to  give  this  Act,  and  all 
special  matter  in  evidence  thereunder ;  and  any 
person  to  whom  any  such  notice  of  action  is  given 
as  aforesaid  may  tender  amends  to  the  plaintiff,  his 
attorney  or  agent,  at  any  time  within  one  month 
after  service  of  such  notice,  and  in  case  the  same 
be  not  accepted  may  plead  such  tender  as  a  defence, 
and  if  upon  issue  joined  the  jury  find  generally  for 
the  defendant,  or  if  the  plaintiff  be  nonsuited  or 
discontinue,  or  if  judgment  be  given  for  the  de- 
fendant, then  the  defendant  shall  be  entitled  to  full 
costs  of  suit,  and  have  judgment  accordingly. 

XCVI.  No  rate  nor  any  proceeding  to  be  had 
touching  the  conviction  of  any  offender  against  this 
Act,  nor  any  order,  award,  or  other  matter  or 
thing  whatsoever,  made,  done,  or  transacted  in  or 
relating  to  the  execution  of  this  Act,  shall  be  va- 
cated, quashed,  or  set  aside  for  want  of  form,  or 


be  removed  or  removable  by  certiorari  or  other 
writ  or  process  whatsoever  into  any  of  the  superior 
courts. 

XCVII,  No  matter  or  thing  done  or  contract 
entered  into  by  the  commissioners,  nor  any  matter 
or  thing  done  by  any  commissioner,  or  by  any  of- 
ficer or  person  whomsoever  acting  under  the  direc- 
tion of  the  commissioners,  shall,  if  the  matter  or  thing 
were  done,  or  the  contract  were  entered  into  bona 
fide  for  the  purpose  of  executing  this  Act,  subject 
them  or  any  of  them  personally  to  any  action  lia- 
bility, claim,  or  demand  whatsoever  ;  and  any  ex* 
pense  incurred  by  any  such  commissioner,  officer* 
or  person  acting  as  last  aforesaid  shall  be  borne 
and  repaid  out  of  the  general  assessments  levied 
under  the  authority  of  this  Act. 

XCVIII.  When  this  Act  shall  be  adopted  in 
whole  or  in  part  in  any  town  which  had  previously 
adopted  it  in  whole  or  in  part,  the  powers  and  pro- 
visions of  the  said  Act  of  the  ninth  year  of  King 
George  the  Fourth,  chapter  eighty-two,  or  in  any 
town  or  place  which  had  previously  possessed  a 
local  Act  or  Acts  aforesaid,  all  bonds,  contracts, 
covenants,  agreements,  and  securities  made  and 
entered  into,  and  all  assessments  imposed  or  to  be 
imposed  under  and  by  virtue  of  such  first-mentioned 
Acts  or  of  such  local  Act  or  Acts,  in  so  far  as  re- 
gards anytliing  done  under  such  Acts  or  any  of 
them  previous  to  the  adoption  of  this  Act,  shall 
remain  in  full  force  and  effect,  and  shall  continue 
available  and  binding  on  all  concerned;  and  nothing 
herein  contained  shall  be  construed  to  affect  the 
debts,  rights,  or  claims  of  any  creditor  under  such 
local  Act  or  Acts  ;  and  the  officers  appointed  un- 
der and  employed  on  the  first  of  January ^  1854, 
in  the  execution  of  such  first-mentioned  Act  and  of 
such  local  Act  or  Acts,  shall  continue  to  be  em- 
ployed under  the  provisions  of  this  Act  so  far  as 
possible  in  offices  of  an  analogous  nature,  until 
they  are  respectively  superseded  or  removed  for 
insufficiency  or  for  other  good  or  sufficient  cause. 

XCIX.  That  the  Public  Libraries  Act,  1850,  and 
an  Act  passed  in  a  session  held  in  the  sixteenth  and 
seventeenth  years  of  the  reign  of  her  present  Ma- 
jesty, intituled  An  Acttoejctendihe  Pubiic  Libraries 
Acty  1850,  to  Ireland  and  Scotland,  shall  be  incor- 
porated with  and  read  as  part  of  this  Act,  and  the 
chairman  of  the  town  commissioners  for  the  time 
being  shall  exercise  the  powers  and  perform  the 
functions  appointed  by  the  said  recited  Acts  to  be 
exercised  and  performed  by  the  mayor,  and  tbe 
town  commissioners  shall  have  the  powers  thereby 
conferred  on  town  councils;  and  the  parties  entitled 
to  vote  under  said  Act  shall  in  Ireland  be  the  par- 
ties entitled  to  vote  at  the  meeting  convened  for 
the  adoption  of  this  Act,  as  herein-before  provided ; 
and  the  commissioners,  when  such  Acts  for  the  es- 
tablishment of  libraries  shall  be  adopted,  shall  have 
the  general  management,  regulation,  and  control 
of  such  libraries,  and  may  from  time  to  time  pur- 
chase and  provide  the  necessary  fuel,  lighting,  and 
other  similar  matters,  books,  maps,  and  specimens 
of  art  and  science,  for  the  use  of  such  libraries. 

C.  This  Act  shall  extend  only  to  Ireland  i  and 
nothing  herein  contained  shall  extend  to  or  affect 
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the  cities  of  Dublin,  Corky  Limei*ick,  and  London- 
derry, aod  town  of  Belfast 

SCHEDULES  to  which  this  Act  refers. 
SCHEDULE  (A.) 
(5tj  [or  town]  ^      Notice  is  herehy  given,  that  in 

^         j  virtue  of  the  powers  contained  in  an 

hct  of  Parliament  passed  in  the  session  bolden  in 
tbe  seventeenth  and  eighteenth  years  of  the  reign 
of  her  Majesty  Queen  Victoria,  intituled  <<  The 
Tovos  Improvement  (Ireland)  Act,  1854,"  and  by 
the  order  of  the  Lord  Lieutenant  of  Ireland  in  that 
behslf,  bearing  date  the  day  the  rated 

occupiers  and  lessors  hereinafter  mentioned  of  pre- 
mises of  the  nett  annual  value  of  eight  pounds  and 
ttpwirds  in  the  city  [or  town]  of  [or  where 

tk  hmndaries  have  been  ascertained  by  the  Lord 
Ijentiuanfs  order  under  this  Act,  within  the  bound- 
sries  fellowingy  viz.,  repeat  them  as  in  the  said  or^ 
ier,]  are  hereby  required  to  meet  upon 
tbe  day  of  next,  at  of  the  clock, 

vitiiin  [state  esact  place  of  meeting^"]  when  the  said 
Act  thall  be  laid  before  the  meeting,  with  the  view 
of  adopting  it  in  whole  or  in  part;  that  is  to  say, 
tbe  rated  occupiers  and  lessors  following  are  re- 
qaired  to  meet  as  aforesaid,  viz. :  every  male  per- 
SOD  of  full  age  who  shall  have  occupied  as  tenant 
or  owner,  or  shall  have  been  the  immediate  lessor 
(nted  for  such  premises  to  the  relief  of  the  poor) 
of  toy  lands,  tenements,  or  premises  within  the 
laid  [city  or  town,]  or  within  such  boundaries  as 
aforesaid,  and  shall  have  been  so  rated  in  respect 
of  leeh  premises  for  the  period  of  months 

preceding  the  said  day  of  meeting,  and  shall  have 
paid  all  such  poor  rates  as  shall  have  become  pay- 
able by  him  in  respect  of  such  premises,  exeept  such 
» thall  hav&  become  payable  within  months 

precedhig  such  day  of  meeting. 
Dated  at  the  day  of  18     . 

(Siffned) 
E  Py  chief  magistrate, 
or  justices  [as  the  case  may  be^ 


SCHEDULE  (B.) 
Fm'm  of  the  book  to  be  used  in  the  elections  of 


commisstoners. 


Names  and  designations  of  com. 
missioners  voted  for. 

QualificaUont  of 
eleotora. 

Signatures  of 
electors. 

' 

SCHEDULE  (C.)— Form  of  conviction. 

County  of  \      Be  it  remembered,  that  on  the 

lor,  borough,  &c.]  J.  jgy  ^f  ;„  ^^e  year 

^^  ^^*'  )  of  our  Lord  A  B  is  con- 

victed  before  me  [or  us]  one  [or  two]  of 

her  Majesty's  justices  of  the  peace  in  and  for  the 
county  [or  borough,  &a]  of  [here  describe 

the  offence  generally,  and  the  time  and  place  when 
and  where  committed,  in  the  words  of  this  Act,  or 
as  near  thereunto  as  may  be,2  contrary  to  "  The 
Towns  Improvements  (Ireland)  Act,  1854 ;  and  I 
[or  we]  do  adjudge  that  the  said  A  B  hath  forfeited 
for  his  said  offence  the  sura  of  [amount  of  penalty 
adjudged,"]  and  that  he  do  pay  to  C  D  the  further 
sum  of  as  and  for  his  costs  in  this  behalf. 

Given  under  my  hand  and  seal  [or  our  hands 
and  seals,]  the  day  and  year  first  above  written 
(Signed)  l.  s. 

L.  s. 


pECTORAL  AND  COUGH  MEDICINES. 


OLDHAM'S  COMFOUKD  STROP  OF  8MILAX. 
nkgnteAil  Sjmip  comtilncs  with  the  balsamic  and  rettoratlva  pro. 

^_-^«_.  -^         ,^ "le  Garden  Lettuce,  and 

other  expeetonnto    It 

chest,  allaying  the  troublesome 

mtewUeb  provokea  coucblng,  and  reraovtng  phlegm,  dUBculty  of 
"" 1.    Itisalso     --I--- 


*H»inieiui  sjmip  cununncs  wiu  ue  oaisamic  i 
P«tia  of  Smilax  Aapera,  the  soothing  Tiitues  of  the  < 
ttedhsdpas  priuelBles  of  the  |pywi»^wft>*ft  rn^  otfa 
)« ibood aost  usefbl'b  affections  of  the  chest,  allayj 


>  a  nice  medicine  fur  children. 

OLDHAM'S  COUGH  DROPa 
M«J  fbr  Couchs,  C<rfds,  Asthmatic  Complaints,  Hooping 
Coagh,  and  all  ordinary  Chest  Afibctions. 
AlCMOQnfbl  taken  occasionally  allays  cough,  promotes  expectoration, 
gfliwhaHaeM  of  the  throat,  and  retteres  soroiMis  and  oppreuion  of 
••tiMt.  Price  la. 

.        0LDHAM*S  AWODTNE  COUGH  LOZENGES. 
JmaekDovledged  exeelleooe  of  the  medidnal  ingredients,  and  the  de 
■*MiMMtea  which  Ibev  have  acquired, induce  the  proprietor  to  re. 
^^BM  tbeoi  as  a  tnott  efficacious  and  agreeable  preparation  for  th«  re. 
JJ^sfneantCoiighl^Ofalds,  Asthmas,  Hooping  Cough,  ftc   Price  Is.  per 

_^     OLDHAM'S  SMILAX  AND  HIPPO  LOZENGES. 
fJyycuaMe  Losenges  are  highly  beneficial  in  soothing  irritatlT* 
jj^^wpwing  the  Chest,  and  removing  Hoarseness.    Price  Is.  pe  t  box. 

GEO.  OLDHAM  and  CO., 

Phamacentical  Chemistt  and  Apothecaries, 
107.  OaAFTON-ST.,  Dublin ; 
J[vlio«  may  be  also  bad  Oldham's  Lettuce  Losenges,  Is.  per  box ; 
2JoU5Ba«i,ls.  perbox;  r 
^Tbnat  Losenges,  &c.,  Ac. 


Just  Published,  price  7k.  6d.,  by  IPost,  8». 

THE  LAW  OF  JUDGMENTS  AND  EXE- 

±  CUTIONS.  together  with  tbe  DUTIES  fandlOFFICE  OF  SHE. 
RIFFS,  in  relation  to  WRITS  of  EXECUTION  and  INTERPLEA- 
DER i  with  INDEX,  NOTES,  and  CASES. 

By  ROBERT  W.  OSBORNE,  Esq.,  Barrlster.at.law. 

Just  PubUsbed,  priot 8B.6d.    Free  by  Post, 

THE   NEW  LAW  RULES,  with  PRACTf. 
CAL  COMMENTARY,  CASES  UPON,  and  FORMS  ADAPTED 
O,  EACH  RULE. 

By  EDWARD  JOHNSTONE,  £iq„  M.A.,  Barrister^t-I^w 
This  day  Is  published,  price  la.  Sd. 

TALBOT     V.    TALBOT,— A    Statement  of 
Facts,  by  THOMAS  TERTIUS  PAGET,  Esq. 

Lately  published,  price  4s. 

ECCLESIASTICAL  COURTS.— A  Report  of 
the  Judgment  delivered  by  Dr.  Radclifib,  In  the  Case  of  Talbot  v, 
Talbot.  In  the  Consistorial  Court  of  Dublin,  on  tbe  Sndof  May,  1854: 
with  Obsenratlons  on  the  Practice  of  the  Ecclesiastical  Courts,  by  JOHN 
PAGET,  Esq.,  ofthe  Middle  Temple,  Barrister^ULaw. 

Dublin:  EDWARD  J.  MILUKEN,  UwBookaeller  and  Pi#)U*bcr. 
15,  CoUege.greeo. 
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CIRCUITS  OF  THE  JUDGES. 


* 

Home. 

NobthtEast. 

North-West. 

CONNADOHT. 

Lbenstbb. 

MUMgTBB. 

SPRING 

ASSIZES. 

L.  C.  J.  Lefroy. 

Justice  Jackson. 

B,  Pennefather. 

Justice  Ball. 

Justice  Torreos 

Juttiot  PerriD. 

1853. 

L.  C.  J.  Monahan 

Justice  Moore. 

J.  Crampton. 

Sergt.  Howley. 

BaroB  Greene. 

Monday,  F06  26 

••■      •• 

Drogheda 

•••     ••• 

••           Mk 

•••     ••• 

•••     ••• 

Tuesday^        27 

Trim 

ruindalk 

Longford 

•••         ••• 

Wicklow 

Ennis 

Wednesday,  3S 

.•• 

...      ••• 

«..     ••• 

Boscommon 

«••     ••• 

•••     ••• 

Thursday,  Afar  1 

•••     ••• 

Monaghaa 

CaTan 



•••     *•• 

.^     —. 

Friday,             2 

MuUing^ar 

, 

•••     ••• 



Wexford 

Limerick  &  City 

Monday,          6 

TuUamore 

, 

Eoniskillen 

Carrick-on-Shan. 

•••     •••  ' 

•••     ••• 

Tuesday,          6 



Armagh 

•••     ••• 

•••     ••• 

Waterford&City 

••«     •■• 

Wednesday,     7 

Maryborough 

,,,     ,,, 



SUgo 

>••     ••• 

•••     ••• 

Thursday,        8 

•••     ••• 



Omagh 

•••     ••• 

•••     ••• 

•••     ••• 

Friday,             9 

Carlow 

Dofrnpatrick 

...     *•• 

••     ••• 

•.•     ••• 

•••     ••• 

Saturday,       10 

•••     ••• 

•••     •»• 

•••     •■•      ^ 

Castlebar 

• 

•••     ••• 

Monday,         12 

Naas 

•••     •■• 

.•• 

•••     ••• 

Ctonmcfl 

Tralee 

Tuesday,        18 

•••     ••• 

•••     ««. 

Lifford 

•••     ••• 

•••     ••• 

•••     ••• 

Wednesday,  14 

•••     ••• 

Beirut  and 

...       •• 

•••     ••• 



••     ••• 

Thursday,      15 

•••     ••• 

Carrickfergus 

Londonderry  & 



Kilkenny  &  City 

•••    ••• 

Friday,           16 

•••     •• 

•..     ••• 

City 

Galway  &  Town 

••      ••• 

•••     ••• 

Saturday,       17 

>••     ••• 

•••     ••• 

••• 

... 

•••     ••• 

Cork  and  City 

Monday,        81 

•>•     ••• 

•*•     ••• 

•••     ••• 

•••     ... 

•••     *•• 

•••     ••• 

Thursday.      22 

_  ••■     ••• 





•     ...      ... 

Nenagh 

•■•     ••• 

N.  B The  following  are  the  hours  fixed  for  the  Opening  of  the  respectire  Commissions : 

At  MuUingar,  Maryborough,  Dundalk,  Armagh,  Lifford,  Carrick^-on-Shannon,  Wexford^  Water- 


ford,  Clonmel,  Kilkenny,  Nenagh,  Ennis, 

TuUamore,  Drogheda,       

Downpatrick.  Belfast,  Omagh,  Londonderry,  ... 

Carlow,  Naas,  Sligo,  Wicklow, 

Ennlskillen,  Cork,  

Trim,  Monaghan,  Cavan,  Limerick,      

Longford,  Boscommon,  Galway,  Tralee, 
CaaUebar,       


10  o'clock. 

1 
f 
8 
4 
5 


9P 


NEW  LAW  BOOKS. 

Price  «•.,  by  Ftet,  5c  6d. 

^PHE   JUSTICES'  MANUAL  :--containing— 

I  THE  JUSTICES  PROTECTION  ACT :  THE  SUMMARY  JU- 
BISDlCriONAGT,  1851 ;  THE  PrTTY  SQSIONS  ACT,  1861 :  and 
THE  LAW  OF  EVIDENCE  AMEMDMENT  ACTi  with  NOTES. 
COMMENTS,  and  COPIOUS  INDEX. 

By  EDWARD  P.  LEVINQE,  Esq.,  BairUterutXaw. 

Juit  publUhed,  price  5a.  t  by  pott  Sa.  6d. 

T«HE  NEW  ECCLESIASTICAL  CODE  respecting  the 
\  erection  and  endowment  of  Churcbet  and  Ch^ielt,  and  Bebleaiaitlcal 
ReeidenoeaaiMl  dtlapidationa ;  oontalnbu  the  United  ChiAclM»f  England 
•nd Ireland  Act,Churcb«ftandCb^pels(lreland)  Act  i  EoclaWisal SeaU 
dencei  (Ireland)  Act :  with  explanatcrj  Summary,  Cooteota,  and  Index. 
By  WM.  D.  FERGUSON,  Eaq.,  Barrbter.aULaw. 

NEW    ORDERS    IN    CHANCERY. 

^nai  pttbUahed^  pcUf  3k,  l>yF^Mt,  Sa.64.. 

THE  GENERAL  ORDERS  OF  THE  COURT  OF 
CHANCERY,  dated  the  SUt  of  Julj.  1851,  under  the  Chancer? 
RegulaUon  Act,  1B50,  as  amended,  and  the  MASTEKS*  GENERAL 
ORDERS  under  the  Act.  with  Comipentaand  Ob»erratU>n«,  and  ahowing 
the  Practice  a«  now  ettabliahed  tn  Causb  PrrmoNa ;  with  an  Analytical 
Index.    By  WILLIAM  SMITH,  E$q.,  Barriater^ULaw. 

Al»o  t>y  the  tame  Author,  price  4a.,  by  Pott,  4a.  (kL,  or,  bound 
with  the  Orders,  price  6a.,  by  Poat,  6s.  6d. 

THE  COiJRT   OF   CHANCERY  (IRELAND)   RE 
OULATI6HACT,  1850,  with   PRACTICAL  COMMENTS  and 
Precedenu 


Pric«6a.ed^bjpoit1i. 

THE  PRACTICE  OF  THE  CIVIL  BILL  COURTS 
In  IreUnd.  At  altered  by  the  ttatote  14  ft  15  Vie.  c.  Vt,  with  as 
appendix  ofseyeralstatutaarclaUnt  to  tb»  law  between  Umdlcti  and  tenant, 
and  to  the  law  ufevldencei  with  a  CoiniB0ntary,comprlainf  tbededslonk 
upon  there.enaoted  aectkms  of  the  pr«?loua  Actaof  the  Chril  Bill  code, 
and  the  analogous  sections  of  the  Coonty  Courta  Acts,  (EnglaiKO  with  a 
copious  Index.  And  the  Rulea,  Ordera,  and  Regnwtlona  prapafed  by 
the  Assistant  Barrtatera,  with  OhaenratlOBa,  Ae.  By  JOHN  BLACT 
HAM,  Esq.,  Barrister.^Law.  ' 


LACK. 


ThU  day  la  pobUahed,  in  4  thldc  Tob.  royal  9fa,  pclot  J7  7k.  cMb, 

p KITTY'S  EQUITY  INDEX.  Being  a  Digwt 

Vy  of  all  the  Equity  Reports  in  the  BNOUSH  and  IRISH  COC^TS, 
trom  the  earUesi  oeriod.  Third  Bditioo.  By  JAMES  MACAULY- 
Esq.,  Barrlater-at-Law. 


Orders  for  the  IRISH  JURIST  left  with  B.  J.  MILLIKEN,  15,  COL- 
^EOEGHEEN,  or  by  letter  Cpost.paM),  will  ensure  its  punotualMvery 
in  Dublin,  or  itit  being  forwarded  to  fltoCanBtcy,  by  Poat,  on  the  day  ot 


publication. 

All  communicatloiu  for  the  IRISH  JURIST  nce  to  be  left,  addratted 
to  the  Editor,  with  the  PnbUsher.  IgTMlLlilMN.  lAw  OOLLRel 
0RBSN.  Correspondento  wUl  plane  give  IbirMMM  Addrats,  as  the 
columiu  of  the  paper  cannot  be  occupied  wHh  iMMntJo  Anooymoos 
Coounnnications— nor  will  the  Editor  be  aeoou^dM  Ittk  ttao  return  of 
Manuscripts,  ice,  Jfv  ^ 


Tervs  op  SuBSCBiPTion^Cpayable  in  adv«Qo«): 
Yearly,  30«.        Half.ye«rly,  17<.         Quarterly,  Bt. 

Printed  bv  THOMAS  ISAAC  WRtTB,  a*  his  Printing OOce, No.  45 
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DUBLIN,  MARCH  3,  1855, 


We  are  happy  to  observe  that  the  subject  of  Irish 
Chaoeery  Reform  has  beeo  iDtroduced  iDto  Parlia- 
nent  Several  bills  have  been  prepared  and  brougbi 
ia  iMhlM»  view  by  Mr.  Whitedde,  Mr.  Napier, 
MdMr.  Malfoa  (of  the  English  Bar),  and  were,  on 
(1«  21st  of  Febraary,  ordered  by  the  House  to  be 
priated. 

The  titles  of  theae  proposed  enactments  are  as 
Mows:  first,  A  Bill  to  amend  the  Practice  and 
Coowe  of  Proceeding  in  the  High  Court  of  Chan- 
^io  Ireland;  secondly,  A  Bill  to  makeProvi- 
m  for  the  more  speedy  and  effectual  Despatch  of 
Bonasss  m  the  High  Court  of  Chancery  in  Ireland; 
tiwdly,  A  BiU  to  alter  the  Practice  of  the  High 
Court  of  Chancery  in  Ireland  in  relation  to  the 
Appoiatoient  of  Receivers  and  the  Management  of 
&Utes  under  the  Control  of  the  said  Court';  4thly^ 
A  Kn  for  securing  the  Title  of  Purchasers  of  Es- 
Ulesiold  under  the  Court  of  Chancery  in  Ireland; 
ttUj,  A  Bill  to  facilitate  and  diminish  the  Exi)ense 
of  Appeals  from  the  Court  of  Chancery  in  Ireland ; 
«aMy»  A  Bill  to  aaaend  the  Act  of  4  Geo.  4,  cap. 
7^  with  respect  to  Stamp  Duties  in  the  Court  of 
Cbnoary  and  in  the  Equity  Side  of  the  Court  of 
Etthecjnerin  Ireland. 

Ik^lyect  of  these  measures  is  to  assimilate  in 
%«idie  law  and  practice  of  the  Irish  Cpurt  of 


Chancery  with  that  in  England,  without,  however, 
making  any  radical  change  in  the  system  introduced 
by  the  Id  &  14  Vic.  c.  89. 

The  two  bills  which  principally  relate  to  the  mo- 
dification of  the  general  procedure  of  the  court  are 
the  first  and  second  which  we  bliv«  wfMuosratad. 
Of  these  the  first,  on  the  one  hand,  alters  and  ren- 
ders more  explicit  the  details  of  the  Chancery  Re- 
gulation Act,  whilst,  on  the  other,  it  provides  for 
the  great  revolution  proposed  to  be  effected  by  the 
second,  namely,  the  abolition  of  the  Masters' Offices 
and  the  appointment  of  additional  Chancery  judges 
to  transact  the  judicial  business  of  the  court.  This 
revolution  has  already  taken  place  in  England.  It 
is,  however,  proposed  by  the  third  hill  to  retain  and 
regulate  the  office  of  Receiver  Master.  The  fourtli 
bill,  if  enacted,  will  probably  lead  to  the  discooti* 
nuance  eo  nonune  of  the  Incumbered  Estates  Court. 
The  fifth  measure,  which  proposes  to  erect  an 
Irish  Court  of  Chancery  Appeals,  to  be  final  as 
against  the  party  electing  to  refer  his  cause  to  its 
decision,  will,  if  carried,  supply  a  4/«fMbmtefit, 
tlie  want  of  which  we  recently  endeavoured  to  point 
out.  It  would  obviously  be  impossible  to  give  even 
a  satisfactory  summary  of  these  most  important 
schemes,  within  the  brief  compass  of  a  single  article , 
and  we,  therefore,  defer  the  consideration  of  thfir 
details.  We  trust  that  they  will  be  well  digested 
before  they  are  passed  into  law,  and  that  their  pro- 
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moters  will  make  it  their  stadj  to  assimilate,  as 
closely  as  expediervcy  will  adroit  of,  the  practice  of 
our  Courts  of  Equity  with  that  prevailing  on  the 
other  side  of  the  channel,  in  order  that  we  may 
have  a  more  certain  guide  to  direct  us,  than  mere 
oral  tradition,  in  the  conduct  of  equity  proceedings. 
Voluminous  treatises  oo  practice  meet  in  England 
with  a  ready  and  extensive  demand.  Here  the 
publication  of  such  are  almost  certain  to  end  in 
some  pecuniary  loss,  and  hence  the  practitioner  is 
placed  at  a  serious  disadvantage.  Let,  however^ 
the  practice  of  both  countries  be  assimilated,  and 
the  same  authorities  will  govern  both. 


STATUTES  PASSED   IN    THE    SESSION 
17  8c  IS  VIC.  RELATING  TO  IRELAND. 
(  Continued  from  page  87.) 
Cap.  CVIL 

An  Act  to  amend  the  Laws  relating  to  the  Militia, 
and  for  raising  a  Volunteer  Militia  Force,  in 
Ireland.  lllih  August,  1854.] 

*<  Whereas  it  is  expedient  to  amend  the  laws  re- 
lating to  the  militia  in  Ireland,  and  to  make  pro- 
vision for  raising  a  militia  force  in  Ireland  by 
voluntary  enlistment  :**  be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  It  shall  be  lawful  for  the  Lord  Lieutenant  of 
Ireland^  by  and  with  the  advice  of  the  Privy  Coun- 
cil of  Ireland^  to  raise  and  from  time  to  time  to 
keep  up  in  Ireland  any  number  not  exceeding 
thirty  thousand  private  militia  men,  to  serve  for 
the  several  and  respective  counties  for  which  regi- 
ments or  battalions  of  militia  are  under  the  Act  of 
the  forty-ninth  year  of  King  George  the  Third, 
chapter  one  hundred  and  twenty,  required  to  be 
raised. 

IL  It  shall  be  lawful  for  the  said  Lord  Lieuten- 
ant, with  the  advice  of  the  said  Privy  Council,  forth- 
with after  the  passing  of  this  Act,  and  afterwards 
from  time  to  time  as  occasion  may  appear  to  him 
to  require,  to  ascertain  and  fix  the  number  of  mili- 
tia men  who  shall,  until  other  quotas  shall  be  fixed 
in  like  manner,  serve  for  each  county,  and  the  num- 
ber so  fixed  as  aforesaid  shall  be  transmitted  to  the 
lieutenant  of  such  county  from  time  to  time,  and 
notice  of  the  same  shall  be  published  in  the  DMin 
Gazette,  and  the  number  so  from  time  to  time  ap- 
pointed shall  be  the  quota  of  such  county,  until 
some  other  quota  is  appointed  in  like  manner. 

III.  It  shall  be  lawful  for  the  Lord  Lieutenant, 
by  order,  signified  by  his  chief  or  under  secretary, 
from  time  to  time  to  direct  the  lieutenants  of  coun- 
ties in  Ireland  to  form  the  militia  of  their  counties 
into  such  companies,  regiments,  battalions,  or  corps 
as  to  ttie  Lord  Lieutenant  may  seem  fit,  and  to  di- 
rect what  number  of  officers  and  of  what  respective 


ranks  shall  be  appointed  thereto,  and  what  shall 
constitute  the  staff  thereof;  and  where  the  number 
of  militia  men  required  to  be  raised  for  any  county 
appears  to  the  Lord  Lieutenant  insufficient  to  be 
conveniently  formed  into  a  separate  regiment,  bat- 
talion, or  corps,  to  direct  the  militia  of  such  county 
to  be  united  with  the  militia  of  any  county  adjoin- 
ing. 

IV.  It  shall  be  lawful  for  the  Lord  Lieutenant 
from  time  to  time  to  make  regulations  limiting  the 
ages  at  which  persons  may  be  appointed  officers  of 
the  several  ranks  in  the  militia,  and  for  securing 
the  appointment  of  persons  as  such  officers  who 
are  qualified  to  discharge  the  duties  of  officers  of 
their  respective  ranks,  and  also  for  that  purpose  to 
prescribe  by  such  regulations  and  conditions,  as  to 
drill,  training,  and  exercise,  or  otherwise,  under  or 
subject  to  which  any  such  appointment  shall  be 
made. 

V.  So  much  of  any  Act  now  in  force  as  requires 
property  qualifications  in  the  case  of  persons  to  be 
appointed  officers  in  the  militia  in  Ireland  shall, 
save  as  respects  appointments  to  the  rank  of  cap- 
tain or  any  higher  rank,  be  repealed. 

VI.  For  the  purposes  of  the  qualification  of  any 
captain  or  officer  of  higher  rank  in  the  militia,  it 
shall  not  be  necessary  that  all  or  any  part  of  the 
estate  required  to  confer  such  qualification  be  situ- 
ate in  Ireland,  but  such  estate  may  be  situate  in 
any  part  of  the  United  Kingdom,  and  a  clear  yearly 
income  arising  from  any  personal  estate  within  the 
United  Kingdom,  of  or  to  which  personal  estate  or 
the  yearly  income  thereof  such  officer  is  possessed 
or  entitled  at  law  or  in  equity  for  his  own  use  and 
benefit,  in  possession  for  his  own  life,  or  for  the  life 
\>f  bis  wife,  or  for  some  greater  estate  or  interest, 
shall  be  deemed  equivalent  to  an  estate  iu  laodt  of 
a  yearly  value  of  the  same  amount  wiih  such  yearly 
income,  and  such  yearly  income  from  personal  es- 
tate shall  be  admitted  in  whole  or  in  part  of  any 
such  qualification  accordingly. 

VII.  Any  person  holding  or  having  held  the  rank 
of  captain  or  any  higher  rank  in  her  Migesty's  other 
forces,  or  in  the  forces  of  the  East  India  Company, 
may,  without  any  property  qualification,  be  ap- 
pointed a  captain  or  major  of  the  militia ;  and  any 
person  holding  or  having  held  the  rank  of  mtyor  or 
any  higher  rank  in  any  of  the  said  forces  may,  with- 
out any  property  qualification,  be  appointed  a  lieu- 
tenant-colonel or  colonel  of  the  militia ;  arid  any 
person  who  shall  have  been  qualified  to  receive  and 
shall  have  received  a  commission  of  major  or  lien- 
tenant-colonel  in  the  militia  shall  be  qualified  to 
receive  and  hold  a  commission  of  higher  rank  ia 
the  militia. 

VIII.  It  shall  be  lawful  for  the  Lord  Lieutenant 
to  appoint  from  time  to  time  such  persons  as  to  him 
may  seem  proper  to  be  adjutants,  quartermasters, 
paymasters,  Serjeants  major  and  Serjeants  of  the 
militia;  and  the  provisions  of  the  Act  of  the  forty- 
ninth  year  of  King  George  the  Third,  chapter  one 
hundred  and  twenty,  applicable  to  adjutants  ap- 
pointed by  the  colonels  as  therein  provided  shall 
be  applicable  to  adjutants  to  be  appointed  as  afore- 
said, and  any  person  who  shall  actually  have  served 
three  years  in  the  forces  of  the  East  India  Corn- 
Digitized  by  LjOOQIC 


THE  IRISH  JURIST. 


91 


panj  may  be  appointed  an  adjutant ;  and  the  cor- 
porals and  drummera  of  each  regiment,  battalion, 
or  corps  shall  be  appointed  from  time  to  time  by 
the  colonel  or  commandant  thereof:  provided  al- 
vajs,  that  while  any  regiment,  battalion,  or  corps 
of  militia  is  drawn  out  and  embodied,  it  shall  be 
lawfol  for  the  colonel  or  commanding  officer  of  such 
Rgiment,  battalion,  or  corps  to  appoint  from  time 
to  time  the  seijeant  major  and  Serjeants  of  such 
regiment,  battalion,  or  corps,  as  occasion  may  re- 
quire, for  supplying  any  vacancy  or  vacancies,  or 
completing  the  full  number  of  such  Serjeants. 

IX.  Any  person  shall  be  qualified  to  serve  in  the 
mlitia  as  surgeon  or  assistant  surgeon  who  shall 
poMBs  a  diploma,  certificate,  or  qualification  such 
u  sliaU  be  held  to  qualify  such  person  to  act  as 
sorgeoD  or  assistant  surgeon  in  the  army,  anything 
ia  the  said  Act  of  the  Forty-ninth  of  King  Ueorge 
the  Third,  chapter  one  hundred  and  twenty,  to  the 
contrary  notwithstanding. 

X.  All  officers  now  holding  commissions  in  the 
regular  militia  in  Ireland  may,  subject  to  such  re- 
gulations as  may  hereafter  be  made  by  the  Lord 
Lieutenant,  continue  to  hold  such  commissions  in 
the  militia  to  be  raised  under  this  Act,  and  to  rank 
in  the  militia  service  according  to  the  dates  of  the 
commissions  now  held  by  them  respectively ;  and 
ftU  officers  now  holding  such  commissions  as  afore- 
wA  who  shall  Dot  be  so  continued  under  this  Act 
shall  natvitbstanding  continue  to  hold  their  present 
tides  and  rank  as  officers  of  the  militia ;  and  nothing 
herein  contained- shall  extend  to  deprive  such  offi- 
cers not  so  continued  of  any  allowances  to  which 
tbej  may  now  be  entitled  in  respect  of  having  held 
commissions  in  the  militia  when  the  same  was  last 
disembodied,  or  otherwise  in  respect  of  past  ser- 
vices, or  to  affect  the  provisions  authorizing  the 
grant  of  any  retired  or  other  allowances  to  such 
officers  in  respect  of  having  held  commissions  or  of 
past  servicea  as  aforesaid. 

XL  For  the  purpose  of  raising  the  number  of 
nen  required  to  be  raised  under  this  Act,  the  Lieu- 
teoactts  of  the  said  several  counties  shall,  in  the  year 
1854)  as  soon  as  conveuiently  may  be  after  the 
piinng  of  this  Act,  and  in  the  year  1855  at  such 
tine  as  the  Lord  Lieutenant  shall,  by  order  made 
•ith  the  advice  of  the  Privy  Council  of  Ireland^ 
ippoint  for  that  purpose,  direct  the  colonels  or 
commaoding  officers  of  the  regiments,  battalions,  or 
corps  of  militia  of  their  respective  counties,  wtth- 
oot  delay,  to  proceed  to  raise  and  enrol  volunteers 
to  lerve  for  the  term  of  five  years  in  the  militia  of 
MKh  eovntiesi  not  exceeding  the  numbers  of  men 
for  the  time  being  authorized  to  be  raised  under  this 
Act,  and  socfa  colonda  or  commanding  officers,  and 
tbeoommiasioned  and  non-commissioned  officers  of 
^nilittaduly  authorized  by  such  colonels  or  com* 
o^to^ing  officers,  shall  forthwith  proceed  to  raise 
"ich  Toluntc^rs,  being  resident  in  the  county  in 
vbich  SQoh  men  are  directed  to  be  raised,  or  in  any 
(ouaty  immediately  adjoining  thereto,  and  being 
tUe^bodied  men  between  such  ages  and  of  such 
^jht  as  shall  be  from  time  to  time  fixed  by  regu- 
^^tioos  made  by  her  Majesty's  Secretary-at-»war,  as 
herein  provided,  and  for  such  bounties  or  other 
P&yments  as  shall  be  from  time  to  time  authorized 


by  such  regulations ;  and  the  Deputy  Lieutenants 
of  counties  shall  severally  aid  the  colonels  or  com- 
manding officers  of  the  regiments,  battalions,  or 
corps  of  militia  of  their  respective  counties  in  rais- 
ing and  enrolling  volunteers  for  such  militia  in  the 
several  parishes  and  places  where  such  Deputy  Lieu- 
tenants may  be  resident,  and  otherwise  as  the  Lieu- 
tenants of  such  counties  may  from  time  to  time 
direct ;  but  no  general  or  subdivision  meeting  shall 
be  holden  for  that  purpose,  unless  such  meeting 
shall  be  convened  pursuant  to  any  special  order 
made  in  this  behalf  by  the  Lord  Lieutenant  of 
Ireland. 

XI L  Provided  always,  that  where  the  number  of 
men  for  the  time  being  required  to  be  raised  under 
this  Act  for  any  county  has  not  been  raised  by  vo- 
luntary enlistment,  it  shall  be  lawful  for  the  Lord 
Lieutenant,  if  it  appear  to  him  advisable  so  to  do, 
by  order  signed  by  his  Chief  or  Under  Secretary, 
to  authorize  and  direct  all  or  any  part  of  such  num- 
ber of  men  as  shall  be  deficient  to  be  raised  by  vo- 
luntary enlistment  in  and  for  any  county  in  which 
the  full  quota  may  have  been  raised  ana  kept  up. 

XI IL  It  shall  be  lawful  for  her  Majesty's  Secre- 
tary-at  War  from  time  to  time  to  make  regulations 
as  to  the  amount  of  the  sums  to  be  paid  to  volun- 
teers under  this  Act  by  way  of  bounty  or  periodical 
payment  or  allowance  in  consideration  of  their  en- 
listing in  the  militia,  such  bounty  in  no  case  to  ex- 
ceed six  pounds,  and  such  periodical  payment  or 
allowance  in  no  case  to  exceed  after  the  rate  of  two 
shillings  and  sixpence  per  mouth  during  the  term  of 
service  for  which  the  volunteer  is  enrolled,  and  as 
to  the  time  or  respective  times,  conditions,  and  man* 
ner  of  the  payment  thereof,  and  as  to  the  ages  be- 
tween which  men  may  be  received  as  such  volun- 
teers, and  as  to  the  height  and  for  the  examination 
and  approval  by  medical  men  of  all  men  to  be  raised 
for  the  militia  under  this  Act,  apd  as  to  all  other 
matters  which,  under  the  provisions  herein  contain- 
ed, are  made  subject  to  regulations  to  be  made  by 
such  Secretary-at-War ;  and  all  such  bounties  shall 
be  paid  out  of  such  monies  as  shall  be  provided  by 
Parliament  in  this  behalf. 

XIV.  All  regulations  made  under  this  Act  shall 
be  laid  before  both  Houses  of  Parliament  within 
twenty-one  days  next  after  the  making  thereof  if 
Parliament  be  then  sitting,  or  if  Parliament  be  not 
then  sitting;  then  within  twenty*oue  days  after  the 
next  meeting  of  Parliament. 

XV.  The  colonels  or  commanding  officers  of  the 
regiments,  battalions,  or  corps  of  militia,  shall  from 
time  to  time,  and  so  long  before  the  expiration  of 
the  respective  terms  of  service  of  the  militia  men 
belonging  to  their  respective  regiments,  battalions, 
or  corps  aa  shall  be  directed  by  regulationa  to  be 
made  by  the  Secretary -at*  War,  raiae  and  enn^  or 
caused  to  be  raised  and  enrolled  volunteers  to  sup- 
ply t;he  place  of  such  militia  men ;  and  ^all  from 
time  to  time,  subject  to  any  regulations  Co  tie  so 
made,  raise  and  enrol  or  cause  to  be  raised  Hud  en- 
rolled volunteers  for  supplying  easoal  racaiieies  bf 
reason  of  militia  men  djing  before  Che  exfMration 
of  their  term  of  service^  or  being  promolsd  to  foe 
non-commiasioned  officers  or  dmimnafs  ^esoefii 
where  they  are  so  promoted  in  the  roooi  of  aoo-. 
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com  missioned  officers  or  drummers  reduced  to  the 
ranks),  or  being  discharged  as  unfit  for  service,  or 
in  pursuance  of  the  sentence  of  a  court  martial,  or 
having  deserted* 

XVI.  Every  volunteer  so  raised  as  aforesaid  shall, 
when  he  has  been  examined  and  approved  accord- 
ing to  such  regulations  as  shall  be  made  by  the 
Secretary-at-War,  take  the  following  oath  : 

*'  I,  A  Bf  do  sincerely  promise  and  swear,  that 
I  will  be'faithful  and  bear  true  allegiance  to  her 
Mi^esty  Queen  Victoria,  aod  that  I  will  faithfully 
serve  in  the  militia  in  any  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  for  the  defence 
of  the  same  during  the  time  of  five  years  for  which 
I  am  enrolled,  unless  I  shall  be  sooner  discharged  :" 
inserting  therein  the  name  of  the  sovereign  for  the 
time  being,  which  oath  shall  and  may  be  adminis* 
tered  by  any  justice  of  the  peace  or  deputy  lieuten- 
ant for  the  county  in  which  such  volunteer  shall 
have  beeo  raised,  or  ia  which  the  regiment,  batta« 
lion  or  corps  for  which  he  shall  have  been  raised 
shall  be  at  the  time  of  his  joining  the  same;  and 
every  such  vohinteer  shall  be  enrolk^l  in  a  roll,  to 
be  prepared  and  Iwpt  by  or  under  the  direction  of 
the  colonel  or  commanding  oiBcer,  to  serve  in  the 
militia  for  the  county  for  which  he  is  raised  as  a 
militiamRO,  for  the  space  of  five  years. 

XVI  I.  The  period  of  training  and  exercise  of  the 
militia  in  Ireland  shall,  save  as  hereinafter  provided, 
be  twenty-one  days  in  every  year;  and  such  militia 
or  any  part  thereof  may  be  called  out  for  training 
and  exercise  more  than  once  in  every  or  any  year, 
BO  as  the  whole  period  of  training  and  exercising  of 
any  militiaman  do  not  exceed  twenty*  one  days  in 
any  year,  save  as  hereinafter  provided ;  and  the 
times  aiMi  places  of  training  and  exercise  of  the 
militiamen  serving  for  each  county  shall  be  ap- 
pointed, with  the  approbation  of  the  Lord  Lieu- 
tenant oilrelandy  by  the  lieutenant  of  such  county. 

X  VIIL  Provided  always,  that  it  shall  be  lawful 
for  the  Lord  Lieutenant  from  time  to  time,  where, 
with  the  advice  of  the  Privy  Council  of  Ireland,  be 
may  see  fit,  to  order  all  or  any  part  of  the  militia 
to  be  marched  out  of  their  own  respective  counties 
into  any  part  of  Ireland^  for  the  purpose  of  train- 
ing and  exercise,  and  also  where,  with  such  advice 
as  aforesaid,  the  Lord  Lieutenant  may  see  fit  so  to 
do,  to  extend  or  reduce  the  period  of  training  and 
exercise  of  all  or  any  part  of  the  militia,  so  as  the 
whole  period  of  training  and  exercise  in  any  jear 
shall  not  exceed  fifty-six  days  nor  be  less  than  tliree 
days ;  and  no  fresh  notice  shall  be  necessary  where 
such  extension  or  reduction  is  made  during  the  time 
of  actual  training. 

XIX«  In  case  any  of  the  commissioned  t^cers 
or  privates  of  any  regintent,  battalion  or  corps  shall 
previously  to  the  assembling  of  the  same  for  train- 
ing and  exercise,  have  been  sent  to  their  head  quar- 
ters or  attached  to  any  corps  of  her  Majesty's  re- 
gular forces  for  purposes  of  instruction,  the  time 
during  which  they  shall  have  remained  at  their  own 
liead  quarters  or  with  the  said  corps  for  instruction 
as  aforesaid  shall  not  be  reckoned  as  any  part  of 
tbt  period  during  which  any  commissioned  officers 
snd  privates  may  be  kept  assembled  for  training 
and  exercise  as  hereinbefore  provided.     . 


XX.  It  shall  be  lawful  for  the  lieutenants  of  the 
several  counties,  with  the  approbation  of  the  Lord 
Lieutenant,  to  take  on  lease  or  hire,  for  or  during 
such  terms  or  periods  as  they  may  think  necessary, 
pieces  of  ground  convenient  for  the  training  and 
exercise  of  the  militia  of  such  counties. 

XXI.  Notices  to  men  who  are  enrolled  in  the 
miliiia  to  attend  training  and  exercise,  or  where  any 
order  is  made  for  drawing  out  and  embodying  the 
militia  or  any  part  thereof,  to  attend  at  any  place 
in  pursuance  of  such  order,  shall  be  sent,  by  the 
order  of  the  colonel  or  commanding  officer  or  the 
regiment,  battalion,  or  cops  to  which  such  men  be* 
long,  by  the  post  to  the  residences  of  the  several 
men  as  stated  on  their  attestations,  or  as  subae* 
quently  notified  by  the^  ;  and  public  notices  shall 
also  be  sent  to  the  <;ounty  inspector  or  other  chief 
officer  of  the  police  of  the  county,  or  in  the  Dublin 
metropolitan  district  to  the  superintendent  of  police, 
who  shall  cause  the  same  to  be  affixed  by  the  con- 
stables of  such  county  or  district  on  the  door  or  the 
outer  wall  near  the  door  of  every  ohurch  and  cha- 
pel in  each  parish  or  place  in  such  county  or  dis- 
trict, including  places  of  public  worship  which  do 
not  belong  to  the  Established  Church  ;  and  if  any 
place  have  no  church  or  chapel,  then  in  such  man- 
ner as  public  notices  are  usually  made  known  in 
such  places,  and  on  the  doors  or  outer  valla  as 
aforesaid  of  the  ohurches  or  chapels  of  some  pariah 
or  place  adjoining ;  and  such  notice  so  affixed  as 
aforesaid  shall  be  deemed  a  sufficient  notice  to  every 
person  enrolled  by  virtue  of  this  Act,  notwithstand- 
ing any  omission  to  send  notices  by  post ;  and  any 
such  man  not  appearing  at  the  time  and  place  ap- 
pointed in  any  such  notice  shall  be  subject  to  be 
punished  and  dealt  with  accordingly. 

XXIL  It  shall  be  lawful  for  the  Lord  Lieutenant, 
if  he  think  fit,  to  order  and  direct  that  any  militia- 
men who  shall  be  attached  to  the  service  of  the 
artillery,  and  shall  do  duty  as  artillerymen,  shall 
receive  increased  pay,  not  exceeding  such  and  the 
like  pay,  during  the  time  of  their  serving  and  doing 
duty  as  artillerymen  as  aforesaid,  as  any  of  the  men 
serving  in  the  royal  corps  of  artillery  are  or  may  be 
entitled  to,  and  it  shall  also  be  lawful  for  the  Lord 
Lieutenant  to  direct  the  same  to  be  paid  for  such 
periods,  and  under  and  subject  to  such  regulations 
and  restrictions  as  he  may  from  time  to  time  deem 
proper  and  necessary. 

XXIII.  Any  militia  volunteer  who,  before  the 
expiration  of  his  engagement  as  a  militiaman  in  any 
regiment,  battalion,  or  corps,  enrols  or  offers  to 
enrol  himself  in  any  other  regiment,  battalion^  or 
corf  s  of  militia,  whether  of  the  militia  raised  in 
Ireland  or  of  the  militia  raised  in  any  other  part  of 
the  United  Kingdom,  or  in  the  same  regiment,  bat- 
talion, or  corps,  whether  by  the  same  or  by  differ- 
ent names  (save  in  the  way  of  lawful  renewal  of  his 
engagement,)  shall,  upon  conviction  thereof  before 
any  one  justice  of  the  peace,  forfeit  and  pay  any 
sum  not  exceeding  ten  pounds,  and  in  default  of 
such  payment  shall  be  imprisoned  with  or  without 
hard  labour,  for  any  time  not  exceeding  three 
montlis,  and  shall  also  be  liable  to  the  deduction 
out  of  the  bounty  which  he  miglit  otherwise  have 
received  in  respect  of  his  original  enlistment  of  a 
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flun  equal  to  what  he  may  have  received  upon  his 
fraodaleDt  re-enlistment,  and  of  such  further  sum 
as  the  colonel  or  commanding  officer  of  the  regi- 
neot,  battalion,  or  corps  in  which  he  may  have 
origioally  enlisted  shall  think  proper,  or  as  the 
Secretary-at-war  may  from  time  to  time  direct,  not 
eioeeding  the  expenses  of  his  attestation  and  en- 
rolment on  such  framdulent  re-enlistment. 

XXIV.  The  justice  before  whom  a  militia  vo- 
lunteer shall  be  convicted  of  having  enrolled  or 
olfered  to  enrol  himself  in  another  regiment,  bat- 
talion, or  corps  of  militia,  or  more  than  once  in 
the  tame  regiment,  battalion,  or  corps  of  militia 
ihtll  send  or  cause  to  be  sent  to  the  Secretary- at- 
tar a  report  of  such  conviction,  stating  the  name 
of  such  volunteer,  the  regiment,  battalion,  or  corps 
of  militia  to  which  he  belongs,  the  offence  of  which 
he  has  been  convicted,  and  the  sentence  or  decision 
of  the  justice  thereon,  and  where  such  volunteer 
shall  be  imprisooed  in  pursuance  of  such  conviction, 
the  period  when  the  imprisonment  will  expire;  and 
kr  such  report  as  aforesaid  the  clerk  of  the  said 
jostiee  shall  be  entitled  to  a  fee  of  two  shillings, 
and  DO  more ;  and  the  Secretary-at-war  may  trans- 
mit to  the  justice  so  convicting  an  order  for  the 
psymeot  to  any  person  who  has  apprehended  and 
procured  the  conviction  of  such  offender  of  such 
son  not  exceeding  twenty  shillings  as  he  shall 
think  fit. 

XXV.  It  shall  be  lawful  for  the  Secretary*at- 
var  at  any  time  to  discharge  any  militia  volunteer 
for  misconduct,  unfitness,  or  other  cause,  upon  such 
conditions  as  he  may  from  time  to  time  direct,  and 
SQch  volunteer  shall  have  no  claim  to  future  pay 
or  bounty,  or  to  release  from  future  attendance  in 
the  militia  any  volunteer  who  may  have  fraudulently 
eoliated  into  her  Mijesty's  regular  forces  or  into 
the  forces  of  the  East  India  Company,  or  who  may 
have  fraudulently  entered  into  her  Majesty's  navy, 
tod  who  has  been  sentenced  to  imprisonment,  or 
to  forfeiture  for  a  period  not  exceeding  eighteen 
etleodar  months  of  one  penny  a  day  from  his  pay 
in  socfa  forces  or  navy,  and  any  man  so  released 
iball  serve  with  the  force  which  he  may  have 
enlisted  into  or  entered  in  the  United  Kingdom  or 
elsewhere,  with  the  like  liabilities  in  all  respects  ^s 
id;  soldier  or  seaman  in  such  respective  force,  and 
hif  place  in  the  militia  shall  be  supplied  in  like 
manner  as  if  his  term  of  service  as  a  militiaman  had 
expired  by  efflux  of 'time. 

XXVI.  Any  bounty  which,  under  the  regulations 
made  nnder  this  Act,  may  be  payable  during  or  in 
respect  of  attendance  at  training  and  exercise  shall 
he  forfeited  by  any  man  who  wholly  absents  him- 
lelf  from  such  training  and  exercise  without  leave 
lawfully  grranted,  or  sickness,  certified  according 
to  aoch  regulations ;  and  any  such  bounty  which 
would  otherwise  be  payable  to  any  man  who  parti- 
%  absents  himself  as  aforesaid  without  such  leave, 
9r  fickoess,  certified  as  aforesaid  or  who  misoon- 
doett  himself  during  the  training,  shall  be  wholly 
vithheld,  or  issued  pnly  in  such  manner  and  in  such 
portions  as  the  Secretary-at-war,  upon  the  report 
of  the  commanding  officer,  shall  determine. 

XXVII.  No  man  by  reason  of  his  enrolment  or 
*Brvice  in  the  militia,  shall  loose  or  forfeit,  or  be 


deemed  to  have  lost  or  forfeited,  any  interest  he  may 
possess,  or  may  have  possessed  at  the  time  of  his  so 
being  enrolled  or  serving,  in  any  friendly  or  benefit 
society,  any  laws,  rules,  or  regulations  of  such  so* 
ciety  to  the  contrary  notwithstanding ;  and  in  case 
any  dispute  shall  arise  between  any  such  society  and 
any  such  man,  by  reason  of  such  enrolment  or  ser- 
vice, it  shall  be  considered  as  being  a  dispute  di- 
rected by  the  rules  of  such  society  to  be  decided  by 
justices  of  the  peace,  pursuant  to  the  provisions  of 
the  Acts  in  force  relating  to  friendly  societies. 

XXVIII.  Every  militiaman  raised  under  this  Act 
not  labouring  under  any  certified  infirmity  or  inca- 
pacity, who  shall  not  appear  at  the  time  and  place 
appointed  for  his  being  exercised,  (notice  having 
been  given  as  by  this  Act  required,)  or  who,  having 
joined  the  regiment,  battalion,  or  corps  to  which  he 
belof^gs,  or  any  company  or  companies,  or  any  de- 
tachment or  division  thereof,  deserts  or  absents  him- 
self during  the  time  of  any  such  exercise,  shall  be 
deemed  a  deserter,  and  if  not  taken  until  after  the 
time  of  such  exercise,  such  deserter  shall,  upon  con- 
viction thereof  before  any  justice  of  the  peace,  be 
liable  to  forfeit  and  pay  a  sum  not  exceeding  ten 
pounds  ;  and  if  such  penalty  be  not  immediately 
paid,  the  said  justice  shall  sentence  such  militiaman 
to  be  imprisoned  with  or  without  hard  labour^  for 
any  period  not  exceeding  three  months,  unless  the 
said  penalty  be  sooner  paid:  provided,  that  any  in- 
formation may  be  laid  against  such  militiaman  under 
this  section  at  any  time  within  the  period  of  his  en- 
gagement in  the  militia. 

XXIX.  The  commanding  officer  of  any  regiment, 
battalion,  or  corps  of  militia,  shall  notify  to  the  Se- 
cretary-at-war and  to  the  constables  or  other  officers 
of  the  parishes  and  places  in  which  militiamen  reside 
who  have  not  attended  training  and  exercise,  or  who 
may  have  absented  themselves  during  the  time  of 
training  and  exercise  of  their  respective  regiments, 
battalions,  or  corps,  the  names  and  deseriptions  of 
all  such  militiamen  who  have  so  absented  themselves ; 
and  it  shall  be  lawful  for  any  constable  or  officer,  or 
for  any  officer  or  soldier  in  her  Majesty's  service  or 
in  the  militia,  to  apprehend  or  cause  any  such  mili- 
tiaman to  be  apprehended,  and  to  bring  him  or  cause 
him  to  be  brought  before  any  justice  of  the  peace, 
at  any  time  within  the  period  of  bis  engagement  in 
the  militia,  to  be  dealt  with  as  herein -before  men« 
tioned,  if  the  battalion  or  corps  to  which  he  belongs 
has  ceased  training  and  exercise,  or  to  be  committed 
to  safe  custody  until  an  escort  can  be  sent  for  him^ 
if  such  regiment,  battalion,  or  corps  be  then  out  for 
training  and  exercise;  and  such  justice  shall  trans- 
mit  a  report,  in  the  form  prescribed  in  the  schedule 
annexed  to  this  Act,  to  the  Secretary-at-war,  and 
the  Secretary-at-war  shall  transmit  to  such  justice 
an  order  for  the  payment  to  the  person  or  persons 
by  whom  such  militiaman  was  apprehended  and  se- 
cured, of  such  sum  not  exceeding  twenty-shillings^ 
as  the  Secretary-at-war  may  think  fit» 

XXX.  Any  person  who  by  words  or  other  means 
shall  persuade  any  militiaman  improperly  to  absent 
himself  from  his  duty,  and  every  person  who  shall 
assist  or  procure  any  militiaman  improperly  to  ab- 
sent himself  as  aforesaid,  or  shall  conceal,  employ, 
or  continue  to  employ  any  militiaman,  knowing  him 
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to  be  so  improperly  absent,  shall  for  every  soch  of- 
fence forfeit  and  pay  a  sum  not  exceeding  twenty 
pounds. 

XXXI.  The  forty.fifth  section  of  the  Act  of  the 
forty-ninth  year  of  King  George  the  third,  chapter 
one  hundred  and  twenty,  shall  be  repealed,  and  if 
any  person  shall  knowingly  and  wilfully  buy,  take 
in  exchange,  eonceal,  or  otherwise  receive  any  militia 
arms,  clothes,  or  accoutrements,  or  any  such  articles 
belonging  to  a  militiaman  as  are  generally  deemed 
regimental  necessaries  according  to  the  custom  of 
the  army,  being  provided  for  the  soldier,  and  paid 
for  by  deductions  out  of  his  pay,  or  any  public  stores 
or  ammunition  delivered  for  the  militia,  upon  any 
account  or  pretence  whatsoever,  contrary  to  the  true 
intent  and  meaning  of  this  Act,  and  of  the  other 
Acts  in  force  relating  to  the  militia,  the  person  so 
offending  shall  for  every  such  offence  forfeit  and 
pay  a  sum  not  exceeding  ten  pounds ;  and  if  such 
penalty  be  not  immediately  paid,  and  the  offender 
shall  not  have  sufficient  goods  and  chattel*  wbvreon 
to  levy  the  same,  the  justice  by  wlsovr  such  offender 
was  convicted  shall  commit  him  to  the  house  of  cor- 
rection or  coifwi  gaol,  there  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  period  not  ex- 
ceeding six  months,  unless  the  said  penalty  be  sooner 
paid, 

XXXII.  All  offences  for  which  any  pecuniary 
penalty  or  forfeiture  is  by  this  Act  imposed  shall 
and  may  be  heard  and  determined  by  any  justice  of 
the  peace  in  or  near  to  the  place  where  the  offence 
shall  be  committed,  or  where  the  offender  may  at 
any  time  happen  to  be  ;  and  all  such  penalties  and 
forfeitures,  and  also  the  reasonable  costs  attending 
the  prosecution,  to  be  duly  ascertained  and  awarded 
by  such  justice,  shall  and  may  be  enforced  and  re- 
covered in  the  same  manner  as  any  pecuniary  pe- 
nalties may  be  recovered  in  Ireland  under  the  pro- 
visioDS  of  an  Act  passed  in  the  session  holden  in 
the  twelfth  and  thirteenth  years  of  her  Majesty, 
intituled  An  Act  to  facilitate  the  Performance  of 
the  DuHee  of  Justices  of  the  Peace  out  of  Quarter 
Sessions  in  Ireland  with  respect  to  summary  Con^ 
tnctions  and  Orders* 

XXXIII.  One  moiety  of  every  pecuniary  penalty 
or  forfeiture  imposed  under  this  Act  upon  any  per- 
son duly  convicted  of  buying,  taking  in  exchange, 
concealing,  or  otherwise  receiving  contrary  to  law 
any  militia  arms,  clothes,  accoutrements,  or  regi- 
mental necessaries  belonging  to  any  militiaman,  or 
any  imblio  stores  or  ammunition  for  the  service  of 
the  militia,  and  every  pecuniary  penalty  or  forfei- 
ture imposed  under  this  Act  upon  any  persqn  as- 
sisting, procuring,  or  persuading  any  militia  volun- 
teer improperly  to  absent  himself  from  his  duty,  or 
eoncealing,  employing,  or  continuing  to  employ  any 
such  volunteer,  knowing  him  to  be  so  improperly 
absent,  shall  go  to  the  person  who  shall  inform  or 
sue  for  the  same,  and  the  other  moiety,  or  where 
the  offence  shall  be  proved  by  the  person  who  shall 
inform,  then  the  whole  of  the  penalty,  shall  be  paid 
over  and  applied  in  such  manner  as  the  Secretary- 
at-War  shall  direct,  anything  in  any  other  Act  to 
the  contrary  notwithstanding;  and  every  justice 
who  shall  adjudge  any  such  penalty  or  forfeiture 
•hall,  within  four  days  at  the  furthest,  report  the 


same  and  his  adjudication  thereof  to  the  Secretary- 
at-War. 

XXXIV.  All  penalties  imposed  by  this  Act  upon 
militiamen  (except  the  deductions  from  bounty, 
which  shall  be  brought  to  public  credit)  shall  be 
paid  to  the  commanding  officers  of  the  respective 
regiments,  battalions,  or  other  bodies  of  militia  of 
the  respective  counties  to  which  the  militiaman  be- 
longs, and  shall  be  made  and  accounted  for  as  part 
of  the  public  stock  of  such  regiment,  battalion,  or 
other  body  of  militia  respectively. 

XXXV.  Any  militia  volunteer  attached  for  a  time 
for  the  purpose  of  instruction  to  any  regiment^  bat- 
talion, or  de|)6t  of  her  Majesty's  force  shall  for 
such  time  be  deemed  to  be  under  the  operation  of 
the  Mutiny  Act,  in  the  same  manner  as  any  noldier 
enlisted  in  such  regiment,  JMttalion,  or  depdt. 

XXXVI.  AU  the  provisions  of  the  Act  of  the 
forty-ninth  year  of  King  George  the  Third,  chap- 
ter one  hundred  and  twenty,  and  of  any  Act  amend- 
ing the  8ame,  or  otherwise  applicable  to  the  militia 
of  Ireland^  not  hereby  repealed,  shall,  subject  to 
the  provisions  of  this  Act,  and  so  far  as  the  same 
are  not  inconsistent  herewith,  extend  and  be  ap- 
plicable to  the  militia  to  be  raised  under  thi«  Act, 
and  to  all  the  purposes  thereof:  provided  always, 
that  no  general  or  other  meeting  of  lieut^iancy 
shall  be  held  except  when  specially  oonvened  for 
such  purposes  as  are  by  this  Act  directed  to  he 
carried  into  effect  by  a  general  meeting,  or  when 
convened  under  the  authority  of  the  Lord  Lieutenant 
of  Ireland. 

XXXV IL  Notices  of  the  days  and  places  of  hold- 
ing general  meetings  of  lieutenancy  shall  be  sent  by 
the  post  by  the  clerk  of  the  general  meetings  to  the. 
several  deputy  lieutenants  of  the  county  seven  days 
at  the  least  before  the  days  appointed  for  holding 
such  meetings  respectively ;  and  any  notices  of  sub- 
division meetings  required  to  be  given  to  deputy 
lieutenants  or  others  shall  be  sent  by  the  clerk  of 
general  meetings  by  post* 

XXXV III.  The  cost  of  providing  any  house  or 
place  for  the  keeping  of  the  arms,  accoutrements, 
clothing,  or  other  stores  of  the  militia,  in  each 
county  or  county  of  a  city  in  Irdand^  when  not 
embodied,  shall  be  defrayed  by  the  county  and 
county  of  a  city  respectively,  and  the  necessary  sum 
for  that  purpose,  and  all  arrears  in  respect  of  such 
cost  which  shall  have  become  due  before  the  certi- 
ficate thereof  shall  be  transmitted  as  hereafter 
mentioned,  and  all  arrears  which  may  be  doe  in 
respect  of  the  allowance  payable  by  the  county  or 
county  of  a  city,  under  the  Act  now  in  force,  to 
the  adjutant  in  respect  of  his  residence  and  ac- 
commodation, and  for  the  cost  of  providinc^  a 
house  or  place  for  .the  purposes  aforesaid,  shall  be 
raised  by  the  presentment  of  the  grand  jury  of 
such  county  and  county  of  a  city,  and  in  the  oity  of 
Dublin  by  the  town  council  of  the  borough  of 
Dublin  under  the  provisions  of  an  Act  of  the  12th 
and  ISth  of  her  present  Majesty,  chapter  97,  which 
presentment  the  grand  jury  of  the  county  or  town 
council  respectively  shall  pass,  on  a  certificate  of 
the  sum  required,  signed  by  the  chief  secretary  of 
the  Lord  Lieutenant,  or  in  the  absence  ofeuch  chief 
secretary  by  the  under  secretary  or  by  the  assistant 


Digitized  by  CjOOQIC 


THE  IRISH  JURIST. 


95 


Dnder  secretarj,  without  any  application  at  pre- 
Kntinent  sessions,  and  the  certificate  shall  be  trans- 
mitted by  such  chief  or  under  secretary  or  assistant 
boder  secretary  to  the  clerk  of  the  crown  for  such 
county  at  any  time  prior  to  the  first  day  of  assizes 
forsoch  county,  or  if  in  the  county  or  county  of 
the  city  of  Dublin,  then  prior  to  the  first  day  of 
(be  presenting  term.  ' 

XXXIX.  In  order  to  distribute  over  a  term  of  | 
years  such  portion  of  the  expenses  of  purchasing,  i 
bnildtDg,  enlarging,  or  altering  such  places  as  afore- 
old  as  are  hereby  directed  to  be  raised  by  such  ! 
gnad  jury  and  town  council  respectively,  the  grand  ] 
jury  of  such  county,  county  of  a  city  and  county  of ; 
a  town,  at  the  assizes,  and  in  the  city  of  Dublin  I 
the  town  council  of  the  borough  oi  Dublin,  may,  if 
tbey  think  fit,  borrow  all  or  any  part  of  the  money 
Deoessary  for  the  aforesaid  purposes  upon  mort- 
gage of  the  county  cess  and  rates  of  such  county, 
county  of  a  city  and  county  of  a  town  respectively ; 
ind  every  such  mortgage  may  be  in  the  form  in 
the  schedule  (A.)  to  this  Act  annexed,  or  to  the 
like  effect,  and  shall  be  executed  by  the  foreman  of 
the  grand  jury  present  at  the  assizes  at  the  time 
being,  and  in  the  city  oi Dublin  by  the  lord  mayor 
of  .^11^118  and  any  two  of  the  town  council,  and 
shall  be  effectual  for  securing  to  the  person  ad- 
Tsndng  the  suui  in  such  mortgage  expressed,  his 
eiecQtors,  administrators,  and  assigns,  the  repay- 
ment thereof,  with  interest,  after  the  rate,  at  the 
times,  and  in  the  manner  in  such  mortgage  speci- 
fied ;  and  any  person  entitled  to  any  such  mortgage 
may  transfer  his  right  and  interest  therein  to  any 
other  person,  aach  transfer  being  made  according 
to  the  form  in  schedule  (B.)  to  this  Act  annexed, 
or  to  the  like  eflect ;  and  the  persons  to  whom 
lach  mortgages  or  the  transfers  thereof  are  made, 
tbdr  executors  and  administrators,  shall  be  cre- 
ditors upon  the  rates  and  funds  thereby  expressed 
to  be  charged,  in  an  equal  degree  one  with  another 
aceording  to  the  respective  sums  in  such  mortgages 
mentioned  to  be  advanced  by  them. 

XL  The  said  grand  jury  and  town  council  re- 
spectively shall  iu  every  year  provide  for  and  cause 
to  be  paid  out  of  the  county  cess  of  such  county, 
county  of  a  city  and  county  of  a  town,  and  out  of 
the  rates  of  such  borough  of  Dublin,  in  the  man- 
Mr  and  at  the  times  in  such  mortgages  specified, 
the  moneys  required  for  the  time  being  to  pay  the 
interest  on  the  several  sums  borrowed  under  this 
Actor  the  first-recited  Act,  and  then  unpaid,  and 
(hall  also  set  apart  and  appropriate  a  further  sum, 
not  being  less  than  one  thirtieth  part  of  the  prin- 
cipal torn  originaHy  borrowed  upon  such  mort- 
gBges,  and  shall  apply  the  same  in  the  repayment 
of  so  much  of  the  said  principal  sums  then  unpaid 
^  it  will  extend  to  discharge,  year  by  year,  until 
the  whole  of  such  principal  sums  have  been  re- 
paid; and  the  said  grand  jury  and  town  council 
'^spectively  shall,  by  agreement  with  the  parties 
aUtled  to  such  mortgages,  or  in  default  of  agree- 
A^t  by  such  other  means  as  they  deem  most  equi- 
ttble  and  convenient,  determine  the  order  of  pri- 
<^tj  in  which  the  several  sums  advanced  shall  be 
repaid. 

XLl.  It  shall  be  lawful  for  the  said  grand  jury 


and  town  council  respectively,  with  the  consent  of 
the  parties  entitled  to  such  mortgages,  to  pay  off 
from  time  to  time  any  of  the  moneys  so  borrowed 
as  aforesaid,  and  to  reborrow  from  time  to  time  the 
sums  necessary  for  that  purpose,  but  so  neverthe- 
less that  all  moneys  borrowed  under  this  or  the 
first- recited  Act  shall  be  repaid  within  thirty  years 
from  the  time  of  first  borrowing  the  same. 

XLII.  In  the  construction  of  this  Act  the  ex- 
pression «  Lord  Lieutenant,"  or  "  Lord  Lieutenant 
of  Ireland,**  shall  mean  the  Lord  Lieutenant  or 
other  chief  governor  or  governors  of  Ireland  ;  and 
the  expression  "  the  Militia"  shall  mean  the  militia 
raised  in  Ireland, 

XLIII.  This  Act  may  be  cited  for  all  purposes 
as  "  The  Militia  (Ireland)  Act,  1854." 


SCHEDULE  (A.) 

FOBM     OF     MORTGAGE. 

By  virtue  of  the  «  Militia  (Ireland)  Act,  1854," 
I,  A  B,  Foreman  of  the  Grand  Jury  of 
{or  Lord  Mayor  and  Town  Councillors,  at  the  cai% 
may  be,"]  in  consideration  of  the  sum  of 
paid  to  the  Treasurer  of  the  said  county  [or  city  or 
borough]  by  -4  1?  of  for  the  purposes 

of  the  said  Act,  do  grant  and  assign  unto  the  said 
A  B,  his  executors,  administrators,  and  assigns, 
such  proportion  of  the  [hei'e  desa^ibe  the  rates  or 
propel  txf  intended  to  be  mortgaged']  as  the  said  sura 
of  doth  or  shall  bear  to  the  whole 

sum  which  is  or  shall  be  borrowed  upon  the  credit 
of  the  said  to  hold  to  the  said  A  B, 

his  executors,  administrators,  and  assigns,  from  this 
day  until  the  said  sum  of  with  interest 

at  per  centum  per  annum  for  the  same, 

shall  be  fully  paid  and  satisfied  (the  principal  sum 
to  be  repaid  within  not  less  than  years  from 

the  date  hereof.)  In  witness  whereof  we  have  here- 
unto set  our  hands  and  seals  [or  given  under  our 
corporate  seal],  thi^  day  of  18       • 

(L.S.) 


SCHEDULE  (B.) 

FOBM  OF  ASSIGNMENt  OF  MORTGAGE. 

I,  A  B,  of  in  consideration  of  the 

sum  of  paid  to  me  by  C  Z)  of 

do  hereby  assign*  to  the  said  C  D,  his  executors, 
administrators,  and  assigns,  a  certain  mortgage 
numbered  made  by  the  Foreman  of  the 

Grand  Jury  of  [or  the  Lord  Mayor 

and  Town  Council  of  the  Borough  of  Dublin,  09 
the  case  may  be,]  bearing  date  the        day  of 
for  securing  the  sum  of  and  interest 

thereon,  [or  (if  such  transfer  be  by  indorsement,)* 
the  within  security,]  and  all  my  right  and  interest 
to  and  in  the  moneys  thereby  secured,  and  the  rates 
[or  lands,  tenements,  and  hereditaments]  thereby 
assigned.  In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  day  of  18 

{L.  s.) 
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SCHEDULE  (C.) 

BEPORT. 

Descriptive  Retorn  of  committed 

to  confinement  at  on  the  day 

of'  as  an  absentee  from  the  train- 

ing of  the  regiment  of  militia. 

Age 

Height feet        inches 

Complexion 

Hair 

Eyes ^ 

Marks , ., 

Probable  date  of  enrolment  and 
where 

Probable  date  of  absenting  him- 
self, and  from  what  place... 

Name,  occupation,  and  address 
of  the  person  by  whom  appre- 
hended*.  


•  It  ia  important  for  the  public  seryice,  and  for  the  inte- 
rest of  the  prisoner,  that  this  part  of  the  return  should  be 
accurately  filled  up,  and  the  details  should  be  inserted  by 


Particulars  in  the  evidence  on 
which  the  prisoner  is  com- 
mitted, and  showing  whether 
he  surrendered  or  was  appre- 
hended, and  in  what  manner, 
and  upon  what  grounds,  and 
whether  committed  for  safe 
custody  only,  or  as  a  deserter 
under  this  Act,  and  if  so,  for 
what  period ,.,.. 


the  magistrate  in  his  own  handwriting,  or,  under  his  direc- 
tion, by  his  clerk. 

*•  I  do  hereby  certify,  that  the  prisoner  has  been  duly  ex- 
amined before  me  as  to  the  circumstances  herein  stated* 
and  has  declared  in  my  presence  that  he  ^insert  did  or 
did  not  09  the  case  may  b9]  absent  himself  from  the  before- 
mentioned  corps. 

signature  and  address  oj  magistrate, 
signature  of  prisoner, 
signature  of  informant," 
**  I  certify,  that  I  hare  inspected  the  prisoner,  and  con- 
sider him  ^insert  fit  or  unfit,  as  the  case  mag  be,  and 
if  unfit,  state  the  cause  ofur^tness^  for  military  service. 

signature  of  military  medical  officer^ 

or  of  private  medical  practitioner,** 

No  fee  will  be  allowed  to  a  private  medical  practitioner 

where  a  military  medical  officer  is  stotioned,  unless  it  is 

shown  that  his  services  were  not  available. 
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DUBLIN,  MARCH  10.  1855. 
— ♦— 
No  doabt  can  be  entertained  that,  in  our  present 
•cfaeme  of  government,  one  essential  element  is  yet 
lacking,  nanaely,  an  office  of  minister  of  justice. 
To  the  absence  of  this  department  may  be  ascribed 
the  Urdy  progress  of  law  reform  in  past  times  and 
the  crudities  and  absurdities  which  mar  many  other- 
wise nsefal  measures,  at  the  present  time. 

We  have  witnessed  a  wonderfal  increase  in  the 
products  of  civilization.  New  and  unknown  rela- 
tioiis  haye  been  created  by  the  multiplied  agencies 
of  miod  over  inatter,  and  hence  has  arisen  an  irre- 
liitible  demand  for  such  a  modification  of  our  legal 
lyftem,  in  its  principles,  maxims,  and  procedure  as 
will  suit  the  requirements  of  the  age.  Thus  we 
have  seen  the  laws  which  regulate  the  enjoyment, 
triDsfer,  and  transmission  of  real  property  gradu- 
ally changing  Arom  their  original,  feudal,  character, 
to  a  state  consonant  with  the  doctrines  of  modern 
political  economy. 

We  have  seen  a  code  of  laws,  entirely  created 
vithin  the  last  two  centuries,  for  the  benefit  of  com- 
neree,  namely,  those  relating  to  bankrupts.  The 
criminal  laws  have  been  fundamentally  changed,  by 
ant  adoption  of  milder  and  more  evenly-imposed 
psQakiaSy  and  the  unfortunate  debtor  who  has  not 
wherewithal  to  pay,  no  longer  looks  forward  to  the 
dreadful  alternative  of  <<  rotting  in  gaol."    The  alte-^ 


rations,  and,  in  many  instances,  real  simplifications 
and  improvements  in  the  law  of  procedure  have 
been  equally,  memorable.  It  is,  however,  too  ap- 
parent that  our  legal  reforms  are  conducted  in  too 
unsystematic  a  manner.  A  particular  grievance  is 
felt,  and  a  measure  to  rectify  it  is  introduced,  has- 
tily conceived,  and  framed  in  a  slovenly  manner. 
The  result  is,  perhaps,  partially  favourable,  but  the 
seeds  of  future  mischief  are  sown.  It  is  greatly  to 
be  feared  that  a  good  deal  of  this  sort  of  legislation 
accumulates  without  having  engaged  that  degree  of 
attention  in  either  House  of  Parliament  which  iU 
importance  merits. 

Too  much  is  at  present  left  to  private  enterprise 
in  this  line ;  and,  however  sound  the  maxims  of  free 
trade  may  be  in  other  respects,  we  questiop  whether 
the  eagerness  of  the  legal  members  of  the  House  to 
rear  up  for  themselves  a  monumentf  ^ere  perenntus^ 
in  the  shape  of  Acts,,  to  be  called  familiarly  by  their 
proper  names,  may  not  materially  add  to  the  con- 
fusion of  the  statute-book.     Conscious  of  this  ten- 
dency, the  legal  members  of  the  Government  fre- 
quently intreat  the  promoters  of  their  measures  to 
submit  them  to  the  ordeal  of  a  select  committee ; 
but  that  sort  of  tribunal  is,  at  ihe  best,  a  very  on- 
satisfactory  one.    Better  far  to  create  a  responsible 
minister,  to  be  chosen  from  the  ranks  of  the  legal 
profession,  whose  duty  it  shall  be  to  scrutinize  the 
details  and  watch  the  progress  of  all  propositions , 
as  well  as  to  originate  from  time  to  time,  on  behalf 
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of  his  government,  whatever  legal  reforms  appear 
to  be  wanted. 

It  is  true  that  at  the  present  time  the  Lord  Chan- 
cellor of  England,  assisted  by  the  law  officers  of  the 
Crown,  who  are  both  expected  to  have  seats  in  the 
House,  is  supposed  to  discharge  such  a  function  as 
we  have  described.  This  is,  however,  one  of  the 
many  fictions  of  law,  which  we  hope  will  soon  share 
the  fate  of  iU  fellows.  It  is  true  that  the  ministe- 
rial law  reforms,  such  as  they  usually  are,  and  that 
is  not  saying  a  great  deal,  are  propounded  by  one 
or  other  of  the  ministers,  but  they  certainly  exercise 
a  very  partial  supervision  over  the  schemes  brought 
forward  by  individual  members.  It  is  certain,  at 
all  events,  that  a  minister,  whose  whole  duty  would 
be  limited  to  this  one  department,  would  act  more 
systematically  and  efficiently  than  those  to  whom 
such  duties  are  merely  collateral  to  their  proper 
functions.  Such  an  office  as  we  have  spoken  of 
exists  in  other  countries,  and  why  we  should  not 
avail  ourselves  of  its  obvious  advantage  is  wholly 
unaccountable. 

— ♦ — 

STATUTES   PASSED   IN    THE    SESSION 
17  &  18  VIC.  RELATING  TO  IRELAND. 

(  Continued  from  page  96.J 

Cap.  CVin. 
An  Act  to  Suspend  the  making  of  Lists  and  the 
Ballots  for  the  Militia  of  the  United  Kingdom. 
inth  August,  l^b^-] 

*'  Whereas  it  is  expedient  to  suspend  for  a  further 
period  the  ballots  for  the  militia  of  the  United 
Kingdom  :"*  Be  it  therefore  enacted  by  the  Queen's 
Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  fol- 
lows : 

I.  All  general  and  subdivision  meetings  relatine 
to  the  militia  of  the  United  Kingdom,  and  all  pro- 
ceedings relating  to  procuring  any  returns,  or  pre- 
paring or  making  out  lists  of  such  militia  or  any 
part  thereof,  for  the  purpose  of  a  ballot,  or  relating 
to  balloting  for  any  militiamen  or  supplyinir  any 
vacancies  in  such  militia  by  ballot,  save  such  pro- 
ceedings  as  are  or  mav  be  directed  or  authorised  bv 
or  under  the  Act  of  the  session  of  Parliament 
holden  in  the  fifteenth  and  sixteenth  years  of  her 
M^esty,  chapter  fifty,  and  the  Acts  amending  the 
same,  shall  cease  and  remain  suspended  untH  the 
first  day  of  October,  1855. 

II.  Provided  always,  that  it  shall  be  lawful  for 
her  Majesty,  by  any  order  in  Council,  to  direct  thu 
any  proceedings  shall  be  had  at  any  time  before  the 
expiration  of  such  period  as  aforesaid,  either  for 
the  giving  of  notices  and  making  returns  and  pre- 
paring lists,  and  also  for  the  proceeding  to  ballot 


and  enrol  men  for  the  filling  up  vacancies  in  the 
militia,  as  her  Majesty  shall  deem  expedient ;  and 
upon  the  issuing  of  any  such  order  all  such  pro- 
ceedings shall  be  had  for  carrying  into  execution 
all  the  provisions  of  the  Acts  in  force  in  Scotland 
and  Ireland  respectively  relating  to  the  giving  no- 
tices for  and  returns  for  lists,  and  for  the  balloting 
and  enrolling  of  men  to  supply  any  vacancies  in 
the  militia,  and  holding  general  and  subdivision 
meetings  for  such  purpose,  at  such  times  respec- 
tively as  shall  be  expressed  in  any  such  order  in 
Council,  or  by  any  directions  given  in  pursuance 
thereof  to  Lord  Lieutenants  or  Deputy  Lieute- 
nants acting  for  Lord  Lieutenants,  of  the  several 
counties,  shires,  cities,  and  places  in  Scotland^  or 
to  the  Governors  and  Deputy  Governor  of  coun- 
ties and  places  in  Ireland ;  and  all  the  provisions 
of  the  several  acts  in  force  in  Scotland  and  Ireland 
respectively  relating  to  the  militia  shall,  upon  any 
such  order  and  directions  given  iu  pursuance 
thereof,  become  and  be  in  full  force  and  be  carried 
into  execution  at  the  period  specified  in  such  order 
or  direction  as  aforesaid,  with  all  such  penalties  and 
forfeiture  for  any  neglect  thereof,  as  fully  as  if  such 
periods  had  been  fixed  in  the  Acts  relating  to  such 
militia. 

III.  Provided  also,  that  nothing  herein  contained 
shall  extend  to  prevent  the  holding  before  the  expi- 
ration of  such  period  as  aforesaid  of  such  general 
or  other  meetings  relating  to  the  militia  of  the 
United  Kingdom  as  may  be  called  under  the  au- 
thority of  one  of  her  Miyesty's  Principal  Secreta- 
ries of  State,  or  in  Ireland  under  the  authority  of 
the  Lord  Lieutenant  or  other  Chief  Governor  or 
Governors  of  Ireland,  or  of  any  meeting  which 
may  be  called  for  the  purpose  of  altering,  enlarg- 
ing, or  providing  any  place  for  the  reception  of  the 
arms,  accoutrements,  clothing,  or  other  stores  be- 
longing to  the  militia. 


Cap.  CXIL 

An  Act  to  affbrd  greater  Facilities  for  the  Establish- 
ment of  Institutions  for  the  Promotion  of  Litera* 
ture  and  Science  and  the  Fine  Arts,  and  to  pro- 
vide for  their  better  Regulation. 

[Uih  August,  1854.J 
"  Whereas  it  is  expedient  that  greater  facilities 
should  be  afforded  for  procuring  and  settling  sites 
and  buildings  in  trust  for  institutions  established  for 
the  promotion  of  literature,  science,  or  the  fine  arts^ 
or  for  the  diff'usion  of  useful  knowledge,  and  that 
other  provisions  should  be  made  for  improving  the 
legal  condition  of  such  institutions:"  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spi- 
ritual and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same  as  follows : 

I.  Any  person  in  England,  Wales,  or  Ireland, 
bein^r  selsod  in  fee  simple,  fee  tail,  or  for  life  of  and 
m  any  manor  or  lands  of  freehold,  copyhold,  or 
customary  tenure,  «iid  having  the  present  beneficial 
interest  ther^n,  may  grant,  convey,  or  enfranchise 
by  way  of  gift,  sale,  or  exchange,  in  fee  simple  or 
for  a  term  of  years,  any  quantity  not  exceeding  one 
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acre  of  sach  land,  whether  built  upon  or  not,  as  a 
nteforaBj  such  institution  as  hereinafter  described; 
provided,  that  no  such  grant  made  by  any  person 
ieiwd  oaly  for  life  of  and  in  any  such  manor  or  lands 
shall  be  valid,  unless,  if  there  be  any  person  next 
entitled  to  the  same  in  remainder,  in  fee  simple  or 
fee  tail,  and  if  such  person  be  legally  competent,  he 
ibsll  be  a  party  to  and  join  in  such  grant ;  provided 
ibiSthat  where  any  portion  of  waste  or  commonable 
land  shall  be  gratuitously  conveyed  by  any  lord  of 
a  manor  for  any  such  purpose  as  aforesaid,  the  rights 
of  all  commoners  and  others  having  interest  of  a  like 
nature  in  the  said  land  shall  be  barred  and  divested 
bj  sach  conveyance. 

IF.  The  Chancellor  and  Council  of  her  Majesty's 
Dacby  of  Lancaster  for  the  time  being  by  any  deed 
or  writing  under  the  hand  and  seal  of  the  Chancel- 
lor of  the  said  duchy  for  the  time  being,  attested  by 
the  clerk  of  the  council  of  the  said  duchy  for  the 
time  bemg,  for  and  in  the  name  of  her  Majesty,  her 
heirs  and  successors,  may,  if  they  see  fit,  grant,  con- 
vey, or  enfranchise,  to  or  in  favour  of  such  institu- 
tion, any  land  forming  part  of  the  possessions  of 
the  said  duehy,  not  exceeding  in  the  whole  one  acre 
io  any  one  parish,  upon  such  terms  and  conditions 
ss  to  the  said  chancellor  and  council  shall  seem 
meet;  and  ^here  any  sum  or  sums  of  money  shall 
be  paid  for  the  purchase  or  consideration  for  such 
Und  so  to  be  granted,  conveyed  or  enfranchised  as 
iforesaid,  the  same  shall  be  paid  into  the  hands  of 
the  receiver  .geiieral  for  the  time  being  of  the  said 
<J«chy,  or  hts  deputy,  and  shall  be  by  him  paid,  ap- 
plied, and  disposed  of  according  to  the  provisions 
and  regnhitions  contained  in  an  Act  of  the  forty- 
eighth  year  of  the  reign  of  his  late  Majesty  King 
Gtorgt  the  Third,  chapter  seventy-three,  or  any 
other  Act  or  Acts  now  in  force  for  that  purpose. 

III.  Any  three  or  more  of  the  principal  officers 
of  theDnchy  of  Cornwall,  under  the  authority  of  a 
warrant  issoed  for  that  purpose  under  the  hands  of 
lay  three  or  more  of  the  special  commissioners  for 
the  time  being  for  managing  the  affairs  of  the  Duchy 
^CornwallyOT  under  the  hands  of  any  three  or  more 
of  the  persons  who  may  hereafter  for  the  time  being 
l«Te  the  itinnediate  management  of  the  said  duchy, 
if  the  said  duchy  shall  be  then  vested  in  the  Crpwn, 
or  if  the  said  dnchy  shall  be  then  vested  in  a  Duke 
of  Cornwall^  then  under  the  hands  of  any  three  or 
Bwre  of  the  principal  officers  of  the  said  duchy,  or 
Dodcr  the  hands  ot  any  three  or  more  of  the  persons 
for  the  time  being  having  the  immediate  manage- 
roeotof  the  said  duchy,  may,  if  they  think  fit,  and 
>re  80  authorized,  by  deed  grant,  convey,  or  en- 
frntchise  to  or  in  favour  of  any  existing  or  intended 
iwtitation  any  land  forming  part  of  the  possessions 
oftlie  said  Duchy  of  Cornwall^  not  exceeding  in 
the  whole  one  acre  in  any  one  parish,  upon  such 
terms  and  conditions  as  to  the  said  special  commis- 
woners  or  principal  officers,  or  such  other  person  as 
rfweswd,  shall  seem  meet. 

IV.  Provided,  that  upon  any  land  so  granted  by 
^^  of  gift  as  aforesaid,  or  any  part  thereof,  ceasing 
to  be  used  for  the  purposes  of  the  institution,  the 
^  shall  thereupon  immediately  revert  to  and 
beeome  again  a  portion  of  the  estate  or  manor  or 
P^Wttians  of  the  duchy,  as  the  case  may  be,  to  all 


intents  and  purposes  as  fully  as  if  this  Act  or  any 
such  grant  as  aforesaid  had  not  been  passed  or  made, 
except  that  where  the  institution  shall  be  removed 
to  another  site  the  land  not  originally  part  of  the 
possessions  of  either  of  the  duchies  aforesaid  may 
be  exchanged  or  sold  for  the  benefit  of  the  said  in- 
stitution, and  the  money  received  for  equality  of 
exchange  or  on  the  sale  may  be  applied  towards  tlje 
erection  or  establishment  of  the  institution  upon  the 
new  site. 

V.  Where  any  person  shall  be  equitably  entitled 
to  any  manor  or  land,  but  the  legal  estate  therein 
shall  be  vested  in  some  trustee  or  trustees,  it  shall 
be  sufficient  for  such  person  to  convey  the  land  pro- 
posed to  be  granted  for  the  purpose  of  this  Act, 
without  the  trustee  or  trustees  being  party  to  the 
conveyance  thereof;  and  where  it  is  deemed  expe- 
dient to  purchase  for  the  purpose  aforesaid  any 
land  belonging  to  or  vested  in  any  infant  or  lunatic, 
such  land  may  be  conveyed  by  the  guardian  or  cu- 
rator of  such  infant  or  the  committee  of  such  lunatic 
respectively,  who  may  receive  the  purchase  money 
for  the  same,  and  give  valid  and  sufficient  discharge 
to  the  party  paying  such  purchase  money,  who  shall 
not  be  required  to  see  to  the  application  thereof, 

VI.  Any  corporation,  ecclesiastical  or  lay,  whe- 
ther sole  or  aggregate,  and  any  officers,  justices  of 
the  peace,  trustees,  or  commissioners,  holding  land 
for  public,  ecclesiastical,  parochial,  charitable,  or 
other  purposes  or  objects  may,  subject  to  the  pro- 
visions hereinafter  mentioned,  grant,  convey,  or  en- 
franchise for  the  purpose  of  this  Act  such  quantity 
of  land  as  aforesaid,  in  any  manner  vested  in  such 
corporation,  officers,  justices,  trustees,  or  commis- 
sioners; provided,  that  no  ecclesiastical  corporation 
sole,  being  below  the  dignity  of  a  bishop,  shall  be 
authorized  to  make  such  grant  without  the  consent 
in  writing  of  the  bishop  of  the  diocese  to  whose  ju- 
risdiction the  said  ecclesiastical  corporation  shall  be 
subject ;  provided  also,  that  no  parochial  property 
shall  be  granted  for  such  purpose  without  the  con- 
sent of  a  majority  of  the  ratepayers  and  owners  of 
property  in  the  parish  to  which  the  same  belongs, 
assembled  at  a  meeting  to  be  convened  according 
to  the  mode  pointed  out  in  the  Act  passed  in  the 
sixth  year  of  the  reign  of  his  late  Majesty,  intituled 
An  Act  tofitciliUUe  the  Conveyance  of  Workhouees' 
and  other  Property  of  Parishes  and  of  Incorpora- 
tions or  Unions  of  Parishes  in  England  and  Wales, 
and  without  the  consent  of  the  Poor  Law  Board, 
to  be  testified  by  their  seal  being  affixed  to  the  deed 
of  conveyance,  and  of  the  guardians  of  the  poor  of 
the  union  within  which  the  said  parish  may  be  com- 
prised, or  of  the  guardians  of  the  poor  of  the  said 
parish  where  the  administration  of  the  relief  of  the 
poor  therein  shall  be  subject  to  a  board  of  guardians, 
testified  by  the  guardians  of  such  union  or  parish 
being  the  partifes  to  convey  the  same ;  and  that  no 
property  held  upon  trust  for  chariuble  purposes 
shall  be  granted  without  the  consent  of  the  charity 
commissioners. 

Vil.  Where  any  officers,  trustees,  or  commis- 
sioners, other  than  parochial  trustees,  shall  make^ 
any  such  grant,  it  shall  be  sufficient  if  a  majority 
or  quorum  authorized  to  act  of  such  officers,  trus- 
I  tees,  or  commissioners,  assembled  at  a  meeting  duly 
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convened,  shall  assent  to  such  grant,  and  shall  exe- 
cute the  deed  of  conveyance,  although  they  shall 
not  constitute  a  majority  of  the  actual  body  of 
such  ofRcers,  trustees,  or  commissioners ;  and  the 
justices  of  the  peace  may  give  their  consent  to  the 
making  any  grant  of  land  or  premises  belonging  to 
any  county,  riding,  or  division,  by  vote,  at  their 
General  Quarter  Sessions,  and  may  direct  the  same 
to  be  mnde  in  the  manner  directed  to  be  pursued 
on  the  sale  of  the  sites  of  gaols  by  an  Act  passed 
in  the  seventh  year  of  the  reign  of  his  late  Majesty 
George  the  Fourth,  intituled  An  Act  to  authorize 
the  Disposal  of  unnecessary  Prisons  in  England. 

VIII.  If  part  only  of  any  land  held  in  fee  sub- 
ject to  a  perpetual  rent,  or  comprised  in  a  lease  for 
a  term  of  years  unexpired,  shall  be  conveyed  or 
agreed  to  be  conveyed  for  the  purpose  of  this  Act, 
the  rent  payable  in  respect  of  the  lands  subject 
thereto,  and  any  fine  certain  or  fixed  sum  of  money 
to  be  paid  upon  any  renewals  of  the  lease,  or  either 
of  such  payments,  may  be  apportioned  between  the 
part  of  the  said  land  so  conveyed  or  agreed  to  be 
conveyed,  and  the  residue  thereof,  and  such  appor- 
tionment may  be  settled  by  agreement  between  the 
parties  following:  that  is  to  say,  the  person  for  the 
time  being  entiUed  to  the  rent  where  the  land  is 
held  in  fee,  or  the  lessor  or  other  the  owner  sub- 
ject to  such  lease  of  the  lands  comprised  therein, 
the  person  entitled  to  the  fee  subject  to  the  rent,  or 
the  lessee  or  other  party  entitled  to  the  land  by 
virtue  of  such  lease  or  any  assignment  thereof  for 
the  residue  of  the  term  thereby  created,  and  the 
party  to  whom  such  conveyance  as  aforesaid  for  the 
purpose  of  this  Act  is  made  or  agreed  to  be  made ; 
and  when  such  apportionment  shall  so  be  made  it 
■hall  be  binding  on  all  under  lessees  and  other  per- 
sons and  corporations  whatsoever,  whether  parties 
to  the  said  agreement,  or  not. 

IX.  In  case  of  any  such  apportionment  as  afore- 
said, and  af^er  the  lands  so  conveyed,  or  agreed  to 
be  conveyed,  as  aforesaid  shall  have  been  conveyed, 
the  person  entitled  to  the  fee  or  other  estate  in  the 
lands  subject  to  the  rent,  the  lessee,  and  all  parties 
entitled  under  him  to  the  lands  not  included  in 
such  conveyance,  shall,  as  to  all  future  accruing 
rent,  and  all  future  fines  certain  or  fixed  sums  of 
money  to  be  paid  upon  renewals,  be  liable  only  to 
so  much  of  the  rent,  or  of  such  fines  or  sums  of 
money  as  shall  be  apportioned  in  respect  of  such 
last  mentioned  lands ;  and  the  party  entitled  to  the 
lent  charged  or  reserved  shall  have  all  the  same 
rights  and  remedies  for  the  recovery  of  such  por- 
tion of  the  rent  as  last  aforesaid  as  previously  to 
i^ch  apportionment  he  had  for  the  recovery  of  the 
whole  r«nt  charged  or  reserved  ;  and  all  the  cove- 
nants, conditions,  and  agreements,  except  as  to  the 
amount  of  rent  to  be  paid,  and  of  the  fines  or  sums 
of  money  to  be  paid  upon  renewals,  in  case  of  any 
apportionment  of  the  same  respectively,  shall  re- 
main in  force  with  regard  to  that  part  of  the  land 
which  shall  not  be  so  conveyed  as  aforesaid,  in  the 
same  manner  as  they  would  have  done  in  case  such 
part  only  of  the  land  had  been  subject  to  the  renti 
or  included  in  the  lease. 

%,  Any  person  or  corporation  may  grant  any 
number  of  sites  for  distinct  and  separate  institu- 


tions, although  the  aggregate  quantity  of  land 
thereby  granted  by  such  person  or  corporation 
shall  exceed  the  extent  of  one  acre,  provided  that 
the  site  of  each  institution  do  not  exceed  that  ex- 
tent. 

XI.  Where  the  institution  shall  not  be  inoorpo-* 
rated,  the  grant  of  any  land  for  the  purpose  of 
such  institution,  whether  taking  effect  under  the 
authority  of  this  Act,  or  any  other  authority*  may 
be  made  to  any  corporation  sole  or  aggregate,  or 
to  several  corporations  sole,  or  to  any  trustees 
whatsoever,  to  be  held  by  such  corporation  or  eor- 
porations  or  trustees  for  the  purpose  of  such  instU 
tution. 

XII.  The  provisions  ef  the  Act  of  the  foarteenth 
Victoria^  chapter  twenty-eight,  shall  be  applicable 
to  the  conveyances  of  lauds  in  England^WaleSf  and 
Ireland^  made,  or  to  be  made,  to  trustees,  not  being 
corporations,  for  the  purposes  of  such  institutions. 

XIII.  AH  grants,  conveyances,  and  aasarances, 
of  any  site  for  an  institution  under  the  provisions 
of  this  Act  may  be  made  according  to  the  form 
following,  or  as  near  thereto  as  the  ciroamstances 
of  the  case  will  admit ;  ^that  is  to  say :) 

"  I  or  we,  lor  the  Cav^orate  Tide  of  a  Corpora" 
holt,]  under  the  authority  of  an  Act  passed  in  the 
Year  of  the  reign  of  her  Ma- 
jesty Queen  Victoria,  intituled  do 
hereby  freely  and  voluntarily,  and  withoot  any  va- 
luable consideration  [or  do  in  consideration  of  the 
sum  of  to  me,  or  us,  or  tbe  said 
paid],  grant  and  convey  [addf 
if  necessary^  enfranchise]  to  all  £d#- 
scription  of  the  premises']  and  all  {my,  or  our,  or 
the  right,  title,  and  interest,  of  the 
to  and  in  the  same  and  every  part  thereof,  to  hold 
unto  and  to  the  use  of  the  said  corporation  and 
their  successors,  or  of  the  said  and  his  or 
their  [heirs  or  executors  or  administrators  or  suc- 
cessors], for  the  purposes  of  the  said  Act,  and  to 
be  applied  as  a  site  for  and  ion 
no  other  purpose  whatever ;  such 
to  be  under  the  management  and  control  of  [$ei 
fotih  the  mode  in  which  and  the  persons  by  whom 
the  institution  is  to  be  managed  and  dir»kedi  ta 
cases  where  the  land  is  purdiased^  esrchangedy  or  de* 
misedf  usual  covenants  or  obligations  for  title  may 
be  added"].  In  witness  whereof  the  conveying  and 
other  parties  have  hereunto  set  their  bands  and 
seals,  [or  seals  only^  as  the  case  may  be^"]  this 
day  of  •  Signedt  sealed, 
and  delivered,  by  the  said  in  tbe 
presence  of  of  ." 
And  no  bargain  and  sale  or  livery  of  seisin  shall  be 
requit^ite  in  any  conveyance  intended  to  take  effect 
under  the  provisions  of  this  Act,  nor  more  than 
one  witness  to  the  execution  by  the  conveying 
party. 

XIV.  Any  deed  executed  for  the  purposes  of 
any  institution  to  which  this  Act  applies,  without 
any  valuable  consideration,  shall  continue  valid,  if 
otherwise  lawful,  although  the  donor  or  grantor 
shall  die  within  twelve  calendar  months  from  the 
execution  thereof. 

XV.  Where  land  of  copyhold  or  customary 
tenure  shall  have  been  or  shall  be  granted  for  thii 
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porpote  of  such  loslitution,  the  conreyance  of  the 
laae  by  aoy  deed  wherein  the  copyholder  shall 
gnat  aod  convey  his  interest,  and  the  lord  shall 
abo  grant  and  convey  his  interest,  shall  be  deemed 
to  be  valid  and  sofficient  to  vest  the  freehold  into- 
reit  ID  the  grantee  or  grantees  thereof  without  any 
soneoder  or  admittance  or  enrolment  in  the  Lord's 
Court,  bot  tbe  fees  (if  any)  payable  by  the  custom 
of  tfae  manor  apon  enfranchisement  shall  be  paid  to 
the  steward. 

XVI.  Where  any  land  shall  be  sold  by  any 
eodeaiastical  cx>rporatlon  sole  for  the  purpose  of 
tins  Act,  and  the  purchase  money  to  be  paid  shall 
BOt  exceed  the  sum  of  twenty  pounds,  the  same 
mtj  be  retained  by  the  party  conveying  for  bis 
own  benefit,  bat  when  it  shall  exceed  the  sum  of 
twenty  pouada  it  shall  be  applied  for  the  benefit  of 
tbe  said  corporation  in  such  manner  as  the  bishop 
in  whose  diooeae  such  land  shall  be  situated  shall, 
bj  writiog  under  his  band,  to  be  registered  in  the 
Kgiftry  of  bia  diocese,  direct  and  appoint ;  but  no 
pertOQ  purcbaaing  such  land  for  the  purpose  afore- 
md  shall  be  re<^ired  to  see  to  the  due  application 
of  any  such  purchase  money. 

XVII.  In  cases  not  otherwise  provided  for  in 
this  Act,  the  clauses  sixty-nine,  seventy,  seventy- 
one,  seventy-two,  seventy-three,  seventy-four,  and 
Kventy-eigbty  of  the  Lands  Clauses  Consolidation 
Act,  184^  being  the  eighth  and  ninth  Victoria^ 
chapter  eighteen,  shall  apply  in  respect  of  the  ap- 
plication of  the  purchase  money  of  all  sites  pur- 
chased from  incapacitated  persons,  corporations, 
and  trustees,  hereby  empowered  to  sell,  other  than 
tbe  Chaacellor  and  Council  of  the  Duchy  of  Lan- 
coiUf  and  tbe  officers  of  the  Duchy  of  ComwalL 

XVllL  If  it  shall  be  deemed  advisable  to  sell 
anj  land  or  building  not  previously  part  of  tbe 
ponessiona  of  the  Duchy  of  Lancaster  or  Cont- 
M  held  in  trust  for  any  institution,  or  to  exchange 
tbe  same  for  any  other  site,  the  trustees  in  whom 
the  legal  estate  in  the  said  land  or  building  shall  be 
vested  may,  by  the  direction  or  with  the  consent  of 
tbe  governing  body  of  the  said  institution,  if  any 
tocb  there  be,  sell  the  said  land  or  building,  or  part 
thereof,  or  exchange  the  same  for  other  land  or 
building  suitable  to  the  purposes  of  their  trust,  and 
receive  on  any  exchange  any  sum  of  money  by 
way  of  effecting  an  equality,  and  apply  tbe  money 
•naing  from  such  sale,  or  given  on  such  exchange 
in  tbe  purchase  of  another  site,  or  in  the  improve- 
ment of  other  premises  used  or  to  be  used  for  the 
purposes  of  such  trust ;  and  such  trustees  may, 
with  liice  direction  or  consent,  let  portions  of  the 
premises  belonging  to  the  institution  not  required 
^  tbe  purposes  thereof,  for  such  term,  and  under 
ndi  covenants  or  agreements,  as  shall  be  deemed 
by  SQcb  governing  body  to  be  expedient,  and  apply 
the  rents  thereof  to  the  benefit  of  the  institution. 

XIX.  The  trusteA  of  such  institution  who,  by 
Reason  of  their  being  the  legal  owners  of  tbe  build- 
ing or  premises,  shall  become  liable,to  the  payment 
pf  any  rate,  tax,  charge,  cost,  or  expenses,  shall  be 
indemnified  and  kept  harmless  by  the  governing 
body  thereof  from  the  same,  and  in  default  of  such 
indemnity  shall  be  entitled  to  hold  the  said  build- 
ing or  premises  and  other  property  vested  in  them 


as  a  security  for  their  reimbursement  and  indemni- 
fication, and,  if  necessity  shall  arise,  may  mortgage 
or  sell  the  same,  or  part  thereof,  free  from  the 
trusts  of  the  institution,  and  apply  the  amount  ob- 
tained by  such  mortgage  or  sale  to  their  reimburse- 
ment, and  the  balance  (if  any)  to  tbe  benefit  of  the 
institution,  subject  to  the  restriction  herein-before 
contained  with  regard  to  lands  given  and  lands  be* 
longing  to  the  duchies  aforesaid. 

XX.  Where  any  institution  shall  be  incorporated, 
and  have  no  provision  applicable  to  the  pesonal 
property  of  such  institution,  and  in  all  cases  where 
the  institution  shall  not  be  incorporated,  the  money, 
securities  for  money,  goods,  chattels,  and  personal 
effects  belonging  to  the  said  institution,  and  not 
vested  in  trustees,  shall  be  deemed  to  be  vested  for 
the  time  being  in  the  governing  body  of  such  insti- 
tution, and  in  all  proceedings,  civil  and  criminal, 
may  be  described  as  tbe  monies,  securities,  goods, 
chattels,  and  effects  of  the  governing  body  of  such 
instttution  by  their  proper  title. 

XXI.  Any  institution  incorporated  which  shall 
not  be  entitled  to  sue  and  be  sued  by  any  corporate, 
name,  and  every  institution  not  incorporated,  may 
sue  or  be  sued  in  tbe  name  of  the  president,  chair^ 
man,  principal  secretary,  or  clerk,  as  shall  be  de- 
termined by  the  rules  and  regulations  of  the  insti- 
tution, and,  in  default  of  such  determination,  in 
the  name  of  such  person  as  shall  be  appointed  by 
the  governing  body  for  the  occasion ;  provided,  that 
it  shall  be  competent  for  any  person  having  a  claim 
or  demand  against  the  institution  to  sue  the  presi- 
dent or  chairman  thereof,  if,  on  application  to  the 
governing  body,  some  other  officer  or  person  be 
not  nominated  to  be  the  defendant. 

XXII.  No  suit  or  proceeding  in«  any  civil  court 
shall  abate  or  discontinue  by  reason  of  the  person 
by  or  against  whom  such  suit  or  proceedings  shall 
have  been  brought  or  continued  dying  or  ceasing 
to  fill  the  character  in  the  name  whereof  he  shall 
have  sued  or  been  sued,  but  the  same  suit  or  pro- 
ceeding shall  be  continued  in  the  name  of  or  against 
the  successor  of  such  person. 

XXm.  If  a  judgment  shall  be  recovered  against 
the  f>erson  or  officer  named  on  behalf  of  the  insti- 
tution, such  judgment  shall  not  be  put  in  force 
against  the  goods,  chattels,  or  lands,  or  against  the 
body  of  such  person  or  officer,  but  against  the  pro- 
perty of  the  institution,  and  a  writ  of  revivor  shall 
be  issued  setting  forth  the  judgment  recovered,  the 
fact  of  the  party  against  whom  it  shall  have  beeu 
recovered  having  sued  or  having  been  sued,  as  the 
case  may  be,  on  behalf  of  the  institution  only,  and 
requiring  to  have  the  judgment  enforced  against 
the  propertv  of  the  institution. 

XXIV.  In  any  institution  the  governing  body,  if 
not  otherwise  legally  empowered  to  do  so,  may,  at 
any  meeting  specially  convened  according  to  its  re-< 
gulations,  make  any  byelaw  for  the  better  govern- 
ance of  the  institution,  its  members  or  officers,  and 
for  the  furtherance  of  its  purpose  and  object,  and 
may  impose  a  reasonable  pecuniary  penalty  for  the 
breach  thereof,  which  penalty,  when  accrued,  may 
be  recovered  in  any  local  court  of  the  district 
wherein  the  defendant  shall  inhabit  or  the  institu* 
tion  shall  he  situated,    as  the  governing  body 
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thereof  shall  deem  expedient:  Provided  always, 
that  no  pecuniary  penalty,  imposed  by  any  bye-law 
for  the  breach  thereof,  shall  be  recoverable  unless 
the  bye-law  shall  have  been  confirmed  by  the  votes 
of  three -fifths  of  the  members  present  at  a  meeting 
specially  convened  for  the  purpose. 

XXV.  Any  member  who  may  be  in  arrear  of 
his  subscription  according  to  the  rules  of  the  insti- 
tution, or  may  be  or  shall  possess  himself  of  or  de- 
tain any  property  of  the  institution  in  a  manner  or 
for  a  time  contrary  to  such  rules,  or  shall  injure  or 
destroy  the  property  of  the  institution,  may  be 
sued  in  the  manner  hereinbefore  provided  ;  but  if 
the  defendant  shall  be  successful  in  any  action  or 
other  proceeding  at  the  instance  of  the  institution, 
and  shall  be  adjudged  to  recover  his  costs,  he  may 
elect  to  proceed  to  recover  the  same  from  the 
officer  in  whose  iMime  the  suit  shall  be  brought,  or 
from  the  institution,  and  in  the  latter  case  shall 
have  process  against  the  property  of  the  said  insti- 
tution in  the  manner  above  described. 

XXVI.  Any  member  of  the  institution  who 
shall  steal,  purloin,  or  embezzle,  the  money,  securi- 
ties for  money,  goods,  and  chattels  of  the  institu- 
tion, or  wilfully  and  maliciously,  or  wilfully  and 
unlawfully,  destroy  or  injure  the  property  of  such 
institution,  or  shall  forge  any  deed,  bond,  security 
for  money,  receipt,  or  other  instrument^  whereby 
the  funds  of  the  institution  may  be  exposed  to  loss, 
shall  be  subject  to  the' same  prosecution,  and  if 
convicted  shall  be  liable  to  be  punished  in  like 
manner,  as  any  person  not  a  member  would  be 
subject  and  liable  to  in  respect  of  the  like  offence. 

XXVIL  Whenever  it  shall  appear  to  the  go- 
verning body  of  any  institution  (not  having  a  royal 
charter,  nor  established  by,  nor  acting  under,  any 
Act  of  Parliament)  which  has  been  established  for 
any  particular  purpose  or  purposes,  that  it  is  advis- 
able to  alter,  extend,  or  abridge,  such  purpose,  or 
to  amalgamate  such  institution,  either  wholly  or 
partially,  with  any  other  institution  or  institutions, 
such  governing  body  may  submit  the  proposition  to 
their  members  in  a  written  or  printed  report,  and 
may  convene  a  special  meeting  for  the  considera- 
tion thereof  according  to  the  regulations  of  the  in^ 
stitution  ;  but  ho  such  proposition  shall  be  carried 
into  effect  unless  such  report  shall  have  been  deli- 
vered or  sent  by  post  to  every  member  ten  days 
previous  to  the  special  meeting  convened  by  the 
governing  body  for  the  consideration  thereof,  nor 
unless  such  proposition  shall  have  been  agreed  to 
by  the  votes  of  three-fifths  of  the  members  present 
at  such  meeting,  and  confirmed  by  the  votes  of 
three-fifths  of  the  members  present  at  a  second  spe- 
cial meeting  cotivened  by  the  governing  body  at  an 
jnterval  of  one  month  after  the  former  meeting. 

XXVIII.  If  any  members  of  the  institution, 
being  not  less  than  two- fifths  in  number,  consider 
that  the  proposition  so  carried  is  calculated  to 
prove  injurious  to  the  institution,  they  may,  within 
three  months  after  the  confirmation  thereof,  make 
application  in  writing  to  the  lords  of  the  committee 
of  her  Majesty's  Privy  Council  for  Trade  and  Fo- 
reign Plantations,  who,  at  their  discretion,  shall 
entertain  the  application,  and  if,  after  due  inquiry, 
they  shall  decide  that  the  proposition  is  then  calcu- 


lated to  prove  injurious  to  the  institution,  the  saime 
shall  not  be  then  carried  into  effect ;  but  sach  deet* 
sion  shall  not  prevent  the  members  of  such  institu- 
tion from  reconsidering  the  same  proposition  on  a 
future  occasion. 

XXIX.  Any  number  not  less  than  three-fifths  of 
the  members  of  any  institution  may  determine  that 
it  shall l)e  dissolved,  and  thereupon  it  shall  be  dis- 
solved forthwith,  or  at  the  time  (hen  agreed  upon, 
and  all  necessary  steps  shall  be  taken  for  the  dis- 
posal and  settlement  of  the  property  of  the  institu- 
tion, its  claims  and  liabilities,  according  to  the 
rules  of  the  said  institution  applicable  thereto,  if 
any,  and  if  not,  then  as  the  governing  body  shall 
find  expedient ;  provided,  that  in  the  event  of  any 
dispute  arising  among  the  said  governing^  or  the 
members  of  the  institution^  the  adjustmeot  of  its 
affairs  shall  be  referred  to  the  judge  of  the  county 
court  of  the  district  in  which  the  principal  building 
of  the  institution  shall  be  situated,  and  he  shall 
make  such  order  or  orders  in  the  matter  as  he  shall 
deem  requisite,  or,  if  he  find  it  necessary,  shall  direct 
that  proceedings  shall  be  taken  in  the  Court  of 
Chancery  for  the  adjustment  of  the  affairs  of  the 
institution. 

XXX.  If  upon  the  dissolution  of  any  Institution 
there  shall  remain,  af^er  the  satisfaction  of  all  its 
debts  and  liabilities,  any  property  whatsoever,  the 
same  shall  not  be  paid  to  or  distributed  among  the 
members  of  the  said  institution  or  any  of  them,  but 
siiall  be  given  to  some  other  institution,  to  be  deter* 
mined  by  the  members  at  the  time  of  the  dissolution, 
or  in  default  thereof  by  the  judge  of  the  county 
court  aforesaid;  provided,  however,  that  this  clause 
sliall  not  apply  to  any  institution  which  shall  have 
been  founded  or  established  by  the  contributions  of 
shareholders  in  the  nature  of  a  joint  stock  conapany. 

XXXI.  For  the  purposes  of  this  Act,  a  member 
of  an  institution  shall  be  a  person  who,  having  been 
admitted  therein  according  to  the  rules  and  regu* 
lations  thereof,  shall  have  paid  a  subscription,  or 
shall  have  signed  the  roll  or  list  of  members  there- 
of;  but  in  all  proceedings  under  this  Act  no  person 
shall  be  entitled  to  vote  or  be  counted  as  a  member 
whose  current  subscription  shall  be'in  arrear  at  the 
time. 

XXXII.  The  governing  body  of  the  institution 
shall  be  the  council,  directors,  committee,  or  other 
body  to  whom  by  Act  of  Parliament,  charter,  or 
the  rules  and  regulations  of  the  institution,  the  ma-* 
nagement  of  its  affairs  is  entrusted  ;  and  if  no  such 
body  shall  have  been  constituted  on  the  establish- 
ment of  the  institution,  it  shall  foe  competen;t  for 
the  members  thereof,  upon  due  notice,  to  create  for 
itself  a  governing  body  to  act  for  the  institution 
thencefoi'th. 

XXXIII.  The  Act  shall  apply  to  every  institu- 
tion for  the  thne  being  establis|j|pd  for  the  promotion 
of  science,  literature,  the  fine  arts,  for  adult  instmc- 
tion,  the  diffusion  of  useful  knowledge,  the  founda- 
tion or  maintenance  of  libraries  or  reading,  rooms 
for  general  use  among  the  members  or  open  to  the 
public,  of  public  museums  and  galleries  of  paintings 
and  other  works  of  art,  collections  of  natural  his- 
tory, mechanical  and  philosophical  inventions,  in- 
struments, or  designs:    provided  that  the  Roysl 
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lostitation,  and  the  London  Institution  for  the  ad- 
nDcement  of  literature  and  the  diffusion  of  useful 
I     koowledge,  shall  be  exempt  from  the  operation  of 
this  Act. 

XXXIV.  The  term  "parish"  shall  signify  herein 
80J  place  separately  maintaining  its  own  poor. 

XXXV.  Id  all  deeds,  documents,  proceedings, 
Boits  and  prosecutions,  this  Act  may  be  cited  and 
described  by  the  name  of  "  the  Literary  and  Scien- 
tific lostitiitions  Act,  1854." 


Cap.  CXIII. 

Ao  Act  to  amend  the  Law  relating  to  the  Adminis- 
tration of  the  Estates  of  deceased  Persons. 
[\\i\iAvgusU  1834.] 
*<  Whereas  it  is  expedient  that  the  law  whereunder 
the  real  and  personal  assets  of  deceased  persons  are 
adfflioistered  should  be  amended :"  be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with 
tke  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons.  In  this  present  Parliament 
^s$emb]ed,  and  by  the  authority  of  the  same  as 
follows ; 

I.  When  any  person  shall,  after  the  thirty-first 
hj  (jf  December^  1854,  die  seised  of  or  entitled  to 
any  estate  or  interest  in  any  land  or  other  here-  , 
duameats  which  shall  at  the  time  of  his  death  be  ' 
charged  with  the  payment  of  any  sum  or  sums  of ' 
money  by  way  of  mortgage,  and  such  person  shall , 
not,  by  bis  will  or  deed  or  other  document,  have 
tignified  any  contrary  or  other  intention,  the  heir 
or  devisee  to  whom  such  land  or  hereditaments  shall 
Ascend  or  be  devised  shall  not  be  entitled  to  have 
the  mortgage  debt  discharged  or  satisfied  out  of  the 
personal  estate  or  any  other  real  estate  of  such  per- 
son, but  the  land  or  hereditaments  so  charged  shall, 
as  between  the  different  persons  claiming  through 
or  ooder  the  deceased  person,  be  primarily  liable 
to  the  payment  of  all  mortgage  debts  with  which 
tlie  same  shall  be  charged,  every  part  thereof,  ac- 
cording to  its  value,^  bearing  a  proportionate  part 
of  the  mortgage  debts  charged  on  the  whole  there- 
of: provid^  always,  that  nothing  herein  contained 
^11  aito  or  dimkiish  any  right  of  the  mortgagee 
on  sirch  lands  or  hereditaments  to  obtain  full  pay- 
iQeDt  or  satisfaction  of  his  mortgage  debt  either  out 
of  the  personal  estate  of  the  person  so  dying  as 
aforesaid  or  otherwise :  provided  also,  that  nothing 
^m  contaioed  shall  affect  the  rights  of  any  per- 
son daiming  under  or  by  virtue  of  any  will,  deed, 
or  document  already  made  or  to  be  made  before  the 
first  day  of  Jamtar^,  1855. 

II.  This  Act  shall  not  extend  to  Scotland. 


Cap.  CXV. 

Ad  Act  to  amend  the  Law  relative  to  the  Removal 

of  Prisoners  in  Custody*  [1 1th  August,  1854.] 
*' Whebeas  by  the  several  Acts  of  Parliament  made 
uhI  pasied  for  regulating  gaols  and  houses  of  cor- 
rection in  England^  IfaUsf  and  Ireland,  and  for 
the  better  ordering  of  prisoners,  provision  is  made 
for  the  custody  and  treatment  of  debtors  as  one  of 
the  datses  of  prisoners  to  be  confined  therein  :  and 
vhereas  in  some  counties  prisoners  for  debt  and  for 


contempt  of  court  are  confined  in  separate  prisons 
not  being  gaols  within  the  meaning  of  the  said  Acts 
for  regulating  gaols  and  houses  of  correction  and 
for  better  ordering  of  prisons,  and  doubts  have 
arisen  whether  such  prisoners  for  debt  and  contempt 
of  court  may  be  lawfully  removed  to  and  confined 
in  such  last-mentioned  gaols,  and  it  is  expedient 
that  such  doubts  should  be  removed,  and  that  the 
powers  given  by  law  for  the  removal  of  prisoners  in 
custody  should  be  enlarged  and  rendered  more  ge- 
nerally applicable :"  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  tind  with  the 
advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same  as 
follows  : 

I  From  and  after  the  passing  of  this  Act,  when 
the  common  gaol  for  any  county  in  England,  Wales, 
or  Ireland  shall  be  adapted  for  debtors  as  a  class 
of  prisoners  to  be  confined  therein,  it  shall  be  law- 
ful for  the  sherifi'of  such  county,  or  any  other  per- 
son having  custody  of  persons  for  debt  within  any 
county,  to  remove  to  such  common  gaol  all  priso- 
ners in  his  custody  for  debt  or  contempt  of  court 
from  any  prison  in  which  they  may  be  confined,  and 
such  common  gaol  shall  be  deemed  the  legal  place 
of  custody  for  such  debtors,  and  no  such  removal 
shall  be  deemed  or  taken  to  be  an  escape.  ^ 

II.  Provided  always,  that  no  such  removal  shall 
take  place  until  one  of  her  Majesty*s  inspectors  of 
prisons,  acting  for  the  county  in  which  such  com- 
mon gaol  is  situate,  on  the  application  of  her  Ma- 
jesty's justices  of  the  peace  for  such  county  in  quar- 
ter sessions  assembled,  shall  have  signed  and  trans- 
mitted to  the  clerk  of  the  peace  for  the  said  county 
a  certificate  in  the  form  or  to  the  efiect  in  the  sche- 
dule to  this  Act  annexed,  nor  until  one  of  her 
Majesty's  principal  secretaries  of  state  or  the  chief 
secretary  for  Ireland  shall,  by  warrant  under  bis 
hand,  direct  and  authorize  such  removal. 

III.  From  and  after  such  removal  as  aforesaid, 
it  shall  be  lawful  for  the  sherifi'  of  the  county  to 
send  to  and  confine  in  such  common  gaol  all  future 
prisoners  for  debt  or  for  contempt  of  court,  which 
common  gaol  shall  be  deemed  the  legal  place  for 
their  confinement,  any  local  act  or  usage  to  the  con- 
trary notwithstanding. 

IV.  *<  And  whereas  in  some  counties  in  England 
and  Wales  the  keeper  or  governor  of  the  common 
gaol  is  by  usage  or  under  some  legal  authority  ap- 
pointed by  the  justices  in  quarter  sessions  assembled, 
and  in  Ireland  by  boaitis  of  superintendence  and 
not  by  the  sheriff:"  be  it  enacted,  that  in  all  casefr 
in  which  the  keeper  of  any  common  gaol  (in  which 
debtors  are  or  under  this  Act  may  be  confined)  shall 
be  appointed  by  any  authority  other  than  that  of 
the  sheriff,  it  shall  and  may  be  lawful  for  the  keeper 
so  appointed  to  give  security  by  bond  or  otherwise 
to  the  sheriff  for  the  time  being  for  the  safe  keeping 
of  all  such  debtors  as  may  be  placed  in  his  custody, 
and  such  bond  or  other  security  may  be  made  and 
given  to  such  sheriff  for  the  time  being,  and  shall 
and  may  be  prosecuted  by  such  sherifi*  in  case  of 
default  of  such  keeper. 

V.  Provided  nevertheless,  that,  except  as  afore- 
said, nothing  herein  contained  shall  tend  to  relieve 
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the  sheriff  of  any  county  from  the  duty  of  keeping 
the  common  gaol  in  the  same  manner  as  is  now  by 
law  required  from  him. 

VI.  All  the  powers  and  provisions  of  the  several 
Acts  of  Parliament  in  force  authorizing  the  disposal 
of  unnecessary  prisons  shall  and  may  be  exercised 
and  applied  Tor  the  sale  and  disposition  of  any  prison 
rendered  unnecessary  by  this  Act  having  been  car- 
ried into  effect  in  any  county,  in  the  same  manner 
as  if  such  last-mentioned  prison  were  a  gaol  or  pri- 
son within  the  words  or  meaning  of  the  said  several 
Acts  of  Parliament  or  any  of  them. 

Vn.  «  Whereas  by  the  Act  fifty-five  Getyrge 
the  Third,  chapter  fifty,  section  two,  the  justices 
of  the  peace  in  quarter  sessions  are  authorized  to 
make  allowances  to  certain  gaolers  by  way  of  com- 
pensation for  fees  abolished  by  that  Act:  and 
whereas  by  the  Act  seventh  and  eighth  Victoria^ 
chapter  ninety-six,  section  seventy,  it  is  enacted, 
that  every  keeper  or  other  oflBoer  of  any  debtors' 
prison  whose  emoluments  should  be  diminished  by 
that  Act  might  make  claim  for  compensation,  and 
the  commissioners  of  her  Majesty's  treasury  were 
thereby  authorized  to  award  a  gross  or  yearly  sum 
in  respect  thereof:"  be  it  enacted,  that  the  justices 
of  the  peace  assembled  in  quarter  sessions  may 
order  and  direct  that  the  allowance  (or  such  part 
thereof  as  they  may  think  fit)  hitherto  made  to  the 
keeper  of  any  gaol  which  may  become  unnecessary 
by  virtue  of  the  provisions  of  this  Act  may  be  con- 
tinued for  and  during  the  life  of  such  keeper,  and 
the  commissioners  of  her  Majesty's  treasury  may 
continue  the  allowance  (or  such  part  thereof  as  they 
may  think  fit)  hitherto  made  to  the  keeper  of  any 
such  gaol  for  and  during  the  life  of  such  keeper. 


SCHEDULE. 

FORM   OF  CERTIFICATE. 

■ 

I  hereby  certify  that  I  have  inspected 
the  new  common  gaol         or  1 
the  alterations  and  additions  >  of  the  county  of 
made  to  the  common  gaol     j 
and  particularly  that  portion  of  the  building  which 
it  is  proposed  to  appropriate  for  the  custody  of 
debtors  ;  and  I  further  certify,  that  the  same  is  in 
a  fit  and  proper  state  for  the  reception  of  such  pri- 
soners as  are  or  may  be  confined  in  prison  for  debt 
or  contempt  of  court  within  the  jurisdiction  of  the 
sheriff  of  the  said  county. 

(To  he  continued,) 
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Tn  etfe  of  Dowdall  in  error  v.  KeUy^  (7  Ir. 
Jviv  188)  18  one  in  which,  as  one  of  the  learned 
idfm  beferv  whom  k  was  argued  in  the  Court  of 
EMhcqucr  Chamber  truly  observed,  a  most  Impor* 
ttttqnestion  of  practice  wasinvolved.  That  ques- 
tkn  related  to  the  responsibility  of  a  plaintiff  who 
U  eaosed  the  defendant  to  be  arrested  under  a 
judge's  fiafj  which  was  subsequently  set  aside,  and 
Ae  defendant  discharged  out  of  custody.  The  facts 
of  the  case,  as  it  stood  upon  the  pleadings,  were 
briefly  these: — The  defendant  Dowdall  had  origi- 
uUy  taed  the  defendant  Kelly  in  an  action  of 
debt ;  and  in  the  course  of  that  suit  had  laid  be- 
fore Mr.  Baron  Richards  an  affidavit  to  ground  a 
jb;  under  the  1  andi2  Vic.,  c.  105,  sec.  2,  stating 
tea  calculated  to  lead  to  the  belief  that  Kelly  was 
aboQt  to  quit  Ireland.  Baron  Richards  accordingly 
gtanted  a  fiat  to  hold  the  debtor  to  bail  in  a  sum 
ef  iSe?,  and  he  was  accordingly  arrested.  Kelly 
oebeequently  appealed  to  Crampton,  J.,  in  whose 
eiutthe  suit  was  pending,  under  sec.  5  of  the  same 
Ael,  who  appeuFi  to  have  arrived  at  a  different 
oo>Aision  from  that  come  to  by  the  former  judge, 
vbeUier  opon  the  same  affidavit,  or  upon  Aresh 
ud  explanatory  facts,  it  did  not  appear ;  and  the 
iwdt  was,  that  he  discharged  the  ^^^  leaving, 
f,  the  writ  of  capias  standing.     Kelly  then 


commenced  a  I'etaliatory  suit  against  Dowdall  in 
the  form  of  trespass  for  assault  and  false  imprison- 
ment, who  pleaded  a  plea  of  justification  under  the 
Jiat  and  writ  of  capias.  The  plaintiff  Kelly  re- 
plied to  this  plea,  that  after  the  suing  out  of  the 
special  order,  which  had  been  obtained  on  affida- 
vits allegiiig  that  the  plaintiff  was  about  to  quit  the 
country,  a  rule  of  the  court  in  which  the  action  wai 
pending  was  made  by  Mr.  Justice  Crampton,  set- 
ting aside  the  special  order  (or  /iat)  of  Baron 
Richards.  The  replication  concluded  with  the 
averment,  that  the  fiat  was  so  set  aside  **  on  the 
gprounds  that  the  said  Right  Honourable  Baron 
Richards  had  been  induced  to  make  said  order,  and 
had  made  said  order  upon  a  misrepresentation  of 
facts  touching  and  relating  to  the  alleged  intention 
of  the  said  Michael  Kelly  to  quit  Ireland ;  and  that 
the  said  Right  Honourable  Baron  Richards  had, 
by  such  misrepresentation,  been  induced  to  make 
said  order  improvidently,  wherefore  said  order  was, 
as  aforesaid,  set  aside.**  The  defendant  demurred 
to  this  replication,  assigning,  as  the  two  principal 
causes,  that  the  form  of  action  was  mlsconoetved, 
as  it  should  have  been  com,  not  trespass,  under  the 
circumstances  confessed  in  the  pleadings;  and, 
also,  that  the  nature  of  the  misrepresentation  was 
not  stated,  nor  was  it  stated  to  have  been  that  of 
the  defendant.  Upon  these  pleadings  Judgment 
was  given  by  the  Court  of  Exchequer  in  favour  of 
the  plaintiff;  and  the  defendant  accordingly  breaght 
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hia  writ  of  error,  and  the  cause  was  afterwards  ar- 
gued and  determined  in  the  Court  of  Exchequer 
Chamber,  in  Hilary  Term  last.  It  was  our  fortune 
to  have  been  present  during  the  delivery  of  the 
judgments;  and  we  are  free  to  confess  that  it 
bus  been  seldom  our  lot  to  have  heard  more  able 
ones  upon  both  sides  of  a  question  than  some  of 
those  which  were  then  given.  Out  of  a  court  of 
nine  judges,  five  were  in  favour  of  the  plaintiff  in 
error,'  and  four  for  affirming  the  judgment  below. 
The  great  practical  importance  of  the  case  deter- 
mined us  to  deviate  from  our  usual  course  of  leav- 
ing the  very  lengthy  cases  to  the  regular  reports, 
and  we  have  therefore  placed  it  at  once  in  the 
hands  of  our  readers.  The  fundamental  principle* 
which  appeared  to  divide  the  majority  from  the 
minority,  was  with  reference  to  the  existence  or 
non-existence,  at  the  present  time,  of  that  which 
prima  facie  would  be  a  legal  authority  for  the  ar- 
rest. It  seemed  to  be  taken  for  granted,  that  if 
the  writ  of  capias  were  still  in  force,  and  had  not 
been  reduced  to  a  mere  nullity,  coie,  and  not  trespaUf 
would  have  been  the  proper  form  of  action.  In 
other  words,  more  applicable  to  the  present  proce- 
dure, where  mere  forms  of  action  no  longer  exist,  ma- 
lice and  want  of  probable  cause  would  be  the  gist  of 
the  action,  and  should  be  both  averred  and  proved. 
The  question  was,  therefore,  warmly  debated  as  to 
whether  the  capias  was  in  force  or  not  The  judges 
who  were  in  favour  of  that  view  of  the  case  con- 
tended that  there  was  no  averment  in  the  replica- 
tion denying  the  present  existence  of  the  capias,  or 
alleging  that  it  bad  been  set  aside ;  that  if  the  effect 
of  the  order  of  Mr.  Justice  Crampton  had  been  to 
nullify  the  previous  proceedings,  it  would  have  been 
enough  to  have  denied  their  existence  simply,  with- 
out admitting  that  such  an  order  had  once  existed 
and  had  been  vacated  ;  that  no  matter  upon  what 
grounds  the  order  had  been  set  aside,  the  capias 
had  still  a  legal  existence,  being  regular  in  form, 
and  that  order  did  not  specially  affect  it,  and  that 
it  was  not  analogous  in  this  respect  to  a  ca.  sa.  upon 
a  final  judgment,  but,  on  the  contrary,  that  the  second 
principle  which  governed  the  ancient  bailable  pro- 
cess in  this  respect  still  applied;  and  hence  tres- 
fmu  was  not  maintainable.  They  also  argued  that, 
at  all  events,  nothing  appeared  upon  the  face  of  the 
replication  to  show  that  the  misrepresentation  al- 
leged was  otherwise  than  innocent,  and  that  it  was 
perfectly  consistent  with  the  facts  pleaded  that  the 
second  judge  might  have  decided  that  the  prior  judge 
had  arrived  at  a  wrong  conclusion  ;  that  inasmuch 
as  the  second  judge  was  by  statute  constituted  a  tri- 


bunal of  appeal  from  the  decision  of  the  first  judge, 
his  reversal  of  the  order  was  analogous  to  the  judg- 
ment of  a  Court  of  Error,  and  would  thereby  leave 
intact  whatever  had  been  done  prior  to  that  rever- 
sal ;  so  that,  at  all  events,  the  former  order  still 
enured  to  validate  all  the  former  proceedings  under 
the  capias.  The  minority  of  the  judges,  on  the  con- 
trary, declared  their  opinion  to  be  in  favour  of  hold- 
ing that  no  analogy  whatever  existed  between  the 
ancient  mestte  process  and  the  modem  practice  of 
holding  to  bail  in  the  action  ;  that  the  capias,  since 
the  3  &  4  Vic.  c.  105,  was  a  collateral  proceeding, 
and  was  wholly  void  ipso  Jacto  without  a  previous 
Jtat,  whence  it  followed  that  when  that  Jlat  was 
annulled,  the  capias  fell  to  the  ground  for  every 
purpose  other  than  the  protection  of  the  sheriff  or 
officer  acting  under  it,  and  hence,  as  such  a  writ 
would  DO  longer  in  any  view  afford  to  the  party  a 
legal  justification,  trespass  ^ras  the  proper  remedy, 
malice  beuig  no  essential  ingredient  With  regard 
to  the  other  point,  they  denied  that  any  analogy 
existed  between  the  case  of  a  mere  interlocutory 
order,  or  Jiat,  like  the  present,  and  a  proceeding 
upon  which  a  writ  of  error  would  lie,  distinguishing 
the  present  case  from  that  of  Prentice  ▼•  Harrison, 
(4  Q.  B.  852) ;  but  even,  if  such  existed,  they  con- 
sidered that  the  replication  sufficiently  imputed  the 
setting  aside  of  the  proceedings  to  the  fault  of  the 
plaintiff  in  the  former  action,  and  not  of  the  judge. 
A  midst  such  a  conflict  of  sentiment  on  the  part  of 
eminent  judges,  it  would  be  presumptuous  for  us  to 
say  anything  as  to  the  merits  of  the  discussion. 
Suffice  it  to  say,  that  the  case,  as  it  stands,  has 
been  decided  upon  the  safe  and  equitable  side. 
Several  of  the  judges  forcibly  pointed  out  the 
extremely  injurious  consequences  which  must  re- 
sult from  holding  the  proceedings  a  nullity,  and  that 
in  such  a  case  the  plaintiff  in  the  action  by  a 
mere  difference  of  opinion  between  the  judges,  and 
without  any  fault  of  his  own,  would  be  exposed  to 
a  vexatious  action.  It  was  also  truly  observed  that 
the  real  question,  which  a  judge  is  called  upon  to 
decide  ex  parte  in  the  first  instance  upon  the  best 
information  which  the  plaintiff  can  afford  him  on 
affidavits,  is  one  the  answer  to  which  is  known  only 
to  the  defendant,  namely,  the  intention  of  the  lat- 
ter to  quit  the  country*  All  that  the  plaintiff  can 
do  is  to  state  such  facts  as  make  this  intention  matt- 
ter  of  inference.  The  defendant  may  then  come 
forward  and  show,  if  he  can,  that  no  such  intention 
on  his  part  exists,  and  if  he  do  so,  he  will  entitle 
himself  to  his  discharge.  Probably  section  5  of  the 
3  &  4  Yio.  c  105,  did  not  eontemplate  the  setting 
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iside  of  the  former  order,  but  merely  the  discharge 
of  the  defendant,  but  assuming  that  the  judge  on 
appeal  should  adupt  the  course  of  discharging  the 
fiat  itself,  is  il  not  monstrous  that  the  unfortunate 
pUiotiff  should  be  by  that  act  of  authority  con* 
rerted  into  a  trespasser  ?  It  certainly  has  been  the 
practice,  in  general,  upon  the  setting  such  proceed- 
JDgi  aside,  to  bind  the  defendant  by  an  undertaicing 
to  bring  no  action,  but  it  is  the  safer  and  better 
vay  to  leave  as  little  power  of  this  sort  as  possible 
to  be  exercised  at  discretion  upon  the  spur  of  the 
BODent.  It  is  remarkable  how  completely  the 
CDort  were  left  to  the  guidance  of  general  princi- 
pies  in  the  investigation  of  this  question,  and  how 
little  direct  authority  could  be  found  notwithstand- 
log  the  existence  in  England  of  an  analogous  sta* 
tvte.  We  anticipate  that  the  recent  question,  not- 
withstanding the  scanty  majority,  will  be  considered 
u  seUled,  as  however  evenly  balanced  the  conflict- 
ing arguments  may  be  considered*  the  view  of  the 
■ajority  of  the  judges  certainly  commends  itself  to 
our  sense  of  justice  and  convenience. 

— ♦ — 

STATUTES    PASSED   IN    THE    SESSION 

17&  18  VIC.  RELATING  TO  IRELAND. 

Cap.  CXXV. 

An  Act  for  the  further  Amendment  of  the  Pro- 
esis,  Practice,  and  Mode  of  Pleading  in  and 
enlarging  the  Jurisdiction  of  the  Superior  Courts 
of  Common  Law  at  Wetiminstery  and  of  the 
Superior  Courts  of  Common  Law  of  the  Coun- 
ties Palatine  of  Lancotter  and  Durham. 

\\2ih  August,  1854.] 
XIX«  It  shall  be  lawful  for  the  court  or  judge, 
at  the  trial  of  any  cause,  where  they  or  he  may 
deem  it  right  for  the  purposes  of  justice  to  order 
ao  adjournmeot  for  such  time*  and  subject  to  such 
terms  and  conditions  as  to  costs,  and  otherwise,  as 
they  or  be  may  think  fit. 

XX.  If  any  person  called  as  a  witness,  or  re- 
qnired  or  desiring  to  make  an  affidavit  or  deposit 
tion,  shall  refuse  or  be  unwilling  from  alleged  con- 
aejeotions  motives  to  be  sworn,  it  shall  be  lawful 
for  the  court  or  judge  or  other  presiding  officer  or 
persoD  qualified  to  take  affidavits  or  depositions, 
npoQ  being  satisfied  of  the  sincerity  of  such  objec- 
tioo,  to  permit  such  person,  instead  of  being  sworn, 
to  aake  bis  or  her  solemn  affirmation  or  declara- 
tion lo  the  words  following ;  fndeUeet : 

**  I,  A.  B.,  do  soiemnly,  sincerely,  and  truly, 
iCm  and  declare  that  the  taking  of  any  oath  is, 
Misrdittg  to  my  religioas  belief,  unlawful ;  and  I 
do  tko  solemnly,  sincerely,  and  truly*  a^rra  and 
Wtre,*4rf. 

vhieh  solemn  affirmation  and  declaration  shall  be 
of  the  same*  force  and  efiect  as  if  such  person  had 
taken  an  oath  in  the  usual  form. 
XIL  If  any  person  making  such  solemn  affir- 
or  decUiration  shall  wilfully,  falsely,  and 


corruptly,  affirm  or  declare  any  matter  or  thing 
which,  if  the  same  had  been  sworn  in  the  usual 
form,  would  have  amounted  to  wilful  and  corrupt 
perjury,  every  such  person  so  offending  shall  incur 
the  same  penalties  as  by  the  laws  and  statutes  of 
this  kingdom  are  or  may  be  enacted  or  provided 
against  persons  convicted   of  wilful  and  corrupt 


penury. 

xr" 


XII.  A  party  producing  a  witness  shall  not  be 
allowed  to  impeach  his  credit  by  general  evidence 
of  bad  character,  but  be  may,  in  case  the  witness 
shall,  in  the  opinion  of  the  judge,  prove  adverse, 
contradict  him  by  other  evidence,  or,  by  leave  of 
the  judge,  prove  that  he  has  made  at  other  times  a 
statement  inconsistent  with  his  present  testimony  ; 
but  before  such  last-mentioifed  proof  can  be  given, 
the  circumstances  of  the  supposed  statement,  suffi- 
cient to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such  stateoient. 

XXIII.  If  a  witness,  upon  cros^-examination-as 
.to  a  former  statement  made  by  him  relative  to  the 
subject  matter  of  the  cause,  and  inconsistent  with 
his  present  testittooy,  does  not  distinctly  admit 
that  he  has  made  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it ;  but  before  such 
proof  can  be  given,  the  circumstances  of  the  sup« 
posed  statement,  sufficient  to  designate  the  parti* 
cular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or  not  be  has  made 
such  statement. 

XXIV.  A  witness  may  be  cross-examined  as  to 
previous  statements  made  by  him  in  writing,  or  re- 
duced into  writing,  relative  to  the  subject  matter 
of  the  cause  without  such  writing  being  shown  to 
him  ;  but  if  it  is  intended  to  contradict  such  wit- 
ness by  the  writing,  his  attention  must,  before  such 
contradictory  proof  can  be  given,  be  called  to  those 
parts  of  the  writing  which  are  to  be  used  for 
the  purpose  of  so  contradicting  him:  provided 
always  that  it  sliall  be  competent  for  the  judge,  at 
any  time  during  the  trial,  to  require  the  produc- 
tion of  the  writing  for  his  inspection,  and  he  may 
thereupon  make  such  use  of  it  for  the  purposes  of 
the  trial  as  be  shall  think  fit. 

XXV.  A  witness  in  any  cause  may  be  ques- 
tioned as  to  whether  he  has  been  convicted  of  any 
felony  or  misdemeanor,  ahd,  upon  being  so  ques- 
tioned, if  he  either  denies  the  fact,  or  refuses  to 
answer,  it  shall  be  lawful  for  the  opposite  party  tv 
prove  such  conviction  ;  and  a  certificate,  contain- 
ing the  substance  and  effect  only  (omitting  the 
formal  part)  of  the  indictment  and  conviction  for 
such  offence,  purporting  to  be  signed  by  the  clerk 
of  the  court,  or  other  officer  having  the  custody 
of  the  records  of  the  court  where  the  offender  was 
convicted,  or  by  the  deputy  of  such  clerk  or 
officer,  (for  which  certificate  a  fee  of  five  shillings 
and  no  more  shall  be  demanded  or  taken,)  shall, 
upon  proof  of  the  identity  of  the  person,  be  suffi- 
cient evidence  of  the  said  conviction,  without  proof 
of  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  the  same. 

XXVI.  It  shall  not  be  necessary  to  prove  by  the 
attesting  witness  any  instrument  to  the  validity  of 
which  attestation  is  not  re<}ttisite  ;  and  such  instra- 


Digitized  by 


Google 


108 


THE  IRISH  JURIST. 


roent  may  be  proved  by  admission  or  otherwise,  as 
if  there  had  been  no  attesting  witness  thereto. 

XXVII.  Comparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of  the  judge 
to  be  genuine  shall  be  permitted  to  be  made  by 
witnesses ;  and  such  writings,  and  the  evidence  of 
witnesses  respecting  the  same,  may  be  submitted  to 
the  court  and  jury  as  evidence  of  the  genuineness, 
or  otherwise,  of  the  writings  in  dispute. 

XXVIII.  Upon  the  production  of  any  docu- 
ment as  evidence  at  the  trial  of  any  cause,  it  shall 
be  the  duty  of  the  officer  of  the  court  whose  duty 
it  is  to  read  such  document  to  call  the  attention  of 
the  judge  to  any  omission  or  insufficiency  of  the 
stamp ;  and  the  document,  if  unstamped,  or  not 
sufficiently  stamped,  shall  not  be  received  in  evi- 
dence until  the  whole  or  (as  the  case  may  be)  the 
deficiency  of  the  stamp  duty,  and  the  penalty  re< 
quired  by  statute,  together  with  the  additional  pe- 
nalty of  one  pound,  shall  have  been  paid. 

XXIX.  Such  officer  of  the  court  Hhall,  upon 
payment  to  him  of  the  whole  or  (as  the  case  may 
be)  of  the  deficiency  of  the  stamp  duty  payable 
Upon  or  in  respect  of  such  document,  and  of  the 
penalty  required  by  statute,  and  of  the  additional 
penalty  of  one  pound,  give  a  receipt  for  the 
amount  of  the  duty  or  deficiency  which  the  judge 
shall  determine  to  be  payable,  and  also  of  the  pe* 
oalty,  and  thereupon  such  document  shall  be  ad  • 
misatble  in  evidence,  saving  all  just  exceptions  on 
other  grounds ;  and  an  entry  of  the  fact  of  such 
payment,  and  of  the  amount  thereof,  shall  be  made 
in  a  book  kept  by  such  ofiioer ;  and  such  officer 
shall,  at  ttie  end  of  each  sittings  or  assises,  (as  the 
ease  may  be,)  duly  make  a  return  to  the  commis- 
sioners of  the  inland  revenue  of  the  moneys,  if  any, 
which  he  has  so  received  by  way  of  duty  or  pe* 
nalty,  distinguisiiing  between  such  moneys,  and 
stating  the  name  of  the  cause  and  of  the  parties 
from  whom  he  received  silch  moneys,  and  the  date, 
if  any,  and  description  of  the  document  for  the 
purpose  of  identifying  the  same ;  and  he  shall  pay 
over  the  said  moneys  to  the  receiver-general  of  the 
inland  revenue,  or  to  such  person  as  the  said  com- 
missioners shall  appoint  or  authorize  to  receive  the 
same;  and  in  case  such  officer  shall  neglect  or  re- 
fuse to  furnish  such  account,  or  to  pay  over  any  of 
tlie  moneys  so  received  by  him  as  aforesaid,  he 
shall  be  liable  to  be  proceeded  against  in  the  man- 
ner directed  by  the  eigiith  section  of  an  Act  passed 
in  the  session  of  Parliament  holden  in  the  thirteenth 
and  fourteenth  years  of  the  reign  of  her  present 
Majesty,  intituled  An  Act  to  repeal  certain  Stamp 
Duties,  and  to  grant  others  in  lieu  thereof,  and  to 
amend  the  Laws  relating  to  the  Stamp  Duties; 
and  the  said  commissioners  shall,  upon  request  and 
production  of  the  receipt  hereinbefore  mentioned, 
cause  such  documents  to  be  stamped  with  the 
proper  stamp  or  stamps  in  respect  of  the  sums  so 
paid  as  aforesaid :  provided  always,  that  the  afore- 
said enactment  shall  not  extend  to  any  document 
which  cannot  now  be  stamped  afrer  tlie  execution 
thereof  on  payment  of  the  duty  and  a  penalty. 

XXX.  No  document  made  or  required  under  the 
provisions  of  this  Act  shall  be  liable  to  any  stamp 
duty. 


XXXI.  No  new  trial  shall  be  granted  by  reason 
of  the  ruling  of  any  judge  that  the  stamp  upon  any 
document  is  sufficient,  or  that  the  document  does 
not  require  a  stamp. 

XXXII.  Error  may  be  brought  upon  a  judg- 
meut  upon  a  special  case  in  the  same  manner  as 
upon  a  judgment  upon  a  special  verdict,  unless  the 
parties  agree  to  the  contrary  ;  and  the  proceedings 
for  bringing  a  special  case  before  the  Court  of 
Error  shall,  as  nearly  as  may  be,  be  the  same  as  in 
the  case  of  a  special  verdict;  and  the  Court  of 
Error  shall  either  affirm  the  judgment,  or  give  the 
same  judgment  as  ought  to  have  been  ffiven  in  the 
court  in  which  it  was  originally  decided,  the  said 
Court  of  Error  being  requii^  to  draw  any  infe* 
reuces  of  fact  from  the  facts  stated  in  such  wpwrwl 
case  which  the  court  where  it  was  originally  de« 
cided  ought  to  have  drawn. 

CI  1 1.  The  enactments  contained  in  SectioDS 
Nineteen,  Twenty,  Twenty- one.  Twenty  two. 
Twenty -three,  Twenty-four,  Twenty -five,  Twenty- 
six,  Twenty-seven,  and  Twenty-eight,  Twenty* 
nine.  Thirty,  Thirty-one,  and  Thirty-two  of  this 
Act  shall  apply  and  extend  to  every  court  of  civil 
judicature  in  England  and  Ireland, 

FLNAli  NOTICE  TO  CLAIMANTS. 

INCUMBERED     ESTATES     COURT. 

intheM.tterofiheBit«feqt-v    i  LL  parties  uitcrested  are 

Frederick  Augustus  I  /\  herrtS«qiilrad  to  TAKE  NOTICE. 
Hartford,  Z"  that  the  CommlHioiien  have SoWSborUII^ 

Owner  and  FeUtloMr.  I  Oralgue,'  situate  In  the  Beronv  of  Cnfu 
J  iMfb.  andCouotv  of  l^ilkeaoy :  cod  that 
the  l>rt^ft  SckedmU  <tf  Jnemmbnmeet  is  now  lodged  In  the  Oflloe  of  tlM 
General  Clerk  of  tb'u  Conit  j  and  if  any  person  baToaelain  not  tbcvete 
Inserted  and  admitted,  or  any  ejection  to  said  Schedule,  either  oo  ac* 
count  of  the  amount  or  priori^  of  any  charge  therein  mentioned  as  doe 
to  him  or  any  other  person,  or  because  be  olidms  any  lien  on  tlie  ptir. 
chase  money,  or  otherwise ;  and  particularly  If  any  persons  daim  any  sum 
of  money  upon  foot  of  the  Judgment  in  the  Schedule  hereto^  upon  whlds 
nothing  is  admitted  to  be  due.  Notice  Is  hereby  given  that  a  statement, 
duly  Terifled,  of  the  particubiis  of  such  claim,  oMection.  or  Hen,  must  be 
lodged  by  such  perKon  with  the  Geueral  Clerk  of  this  Court,  on  or  belbrt 
the  16th  da9  of  May  next,  and  o«  the  ibliowing  Mondar,  tiietlsC  daj  of 
May,  at  the  hour  of  eleven  o*clock.  Mr.  CommMoner  Hargrfsve.  A.C., 
wiilgive  diiectioM  for  the  final  settlement  of  said  Schedule     AndaU 


persons  Interested  are  hereby  Airther  required  to  take  Notice,  that  within 
the  time  aforesaid  any  person  miy  file  an  objection  to  any  de 
Ulned  in  raid  Schedule. 


Dated  thU  S8nd  day  of  March.  IS&'i. 

John  Obixs  Vfooonoun,  Solicitor,  15,  Cellegejreen. 

ROBBRT  K.  FIERS. 

Notice  Cleric 
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;  in  the  hafaU  of  canvaasing  merely  poli- 
Dta,  nor  do  we  think  it  our  duty  on 
oeoasiona  to  criticize  the  mode  in  which 
prerogative  of  the  Crown«  in  the  diatriboltOQ 
flkipalroosge,  is  exercised,  even  when  it  affects 
^.dqmrtment  of  justice ;  still  less  do  we  wish  to 
dy  personalities  or  to  discuss  the  merits   or 
I  of  individuals.     But  there  is  a  system  of 
^'promotion  resorted  to  for  some  time  past  which 
quires  to  be  noticed  by  a  legal  journal,  inasmuch 
I  its  seeming  tendency  is  to  ignore  the  legitimate 
I  of  professional  standing  and  experience  at 
ff  and  to  substitute  some  other  standard  of 
,  the  natore  of  which  we  confess  we  are  unable 
|jlo  eoniipr^eDd. 

IKara  are  six  principal  law  offices  of  the  Crown 
Hikkillnrto' constituted  fair  objects  of  ambition 
[tothe  aUest  men  at  the  Bar,  and  which,  in  former 
were  conferred  upon  none  but  the  roost  dis« 
llhgnlshcd  in  tlie  profession  for  their  legal  acconi^ 
IfMiinettts  and  their  eminence  in  practice.  These 
|SfX<Aoei  are,  the  offices  of  Attorney  and  Solicitor 
IGsBBral;  the  three  Crown  Serjeautcies ;  and  the 
I  of  AdWaer  at  the  Castle.  A  most  extraordi- 
I  May  (peti  and  almost  incredible  if  it  were  not  too 
ffm  h,  tbatf  at  tiiis  present  moment,  four  out  of 


these  six  great  offices  are  held  by  non-practising 
barristers — men  who  do  not  even  pretend  to  look 
for  practice,  and  whose  faces  are  never  seen  in  the 
Hall  of  the  Four  Courts  except  as  ocoasiooal  loon* 
gers.  The  Attorney  General,  Mr.  Reogb«  (except 
in  Birch  v.  SomerviUe  and  Delacour  ▼.  ffandcock^ 
the  Sergeants  Howley  and  Berwick,  and  the  Advi- 
ser, Mr.  Corbaliis,  have  been  for  several  years  past 
upon  the  list  of  non  effectives,  whether  as  deserting 
absentees  or  superannuated  pensioners,  but  upon 
the  streugth  of  the  Bar  they  have  ceased  to  be, 
until  now  they  are  suddenly  placed  in  the  highest 
offices  of  command  over  the  heads  of  all  the  distin- 
guished practitioners  of  the  several  courts.  Of 
the  entire  six  only  one  single  individual  can  be 
said  to  be  in  anything  like  first  rate  practice, 
namely,  Mr.  J.  D.  Fitzgerald.  This  is  to  say  tlte 
least  of  it,  anomalous,  wlien  the  Hull  of  the  Four 
Courts  has  no  lack  of  practising  barristers  of  dis- 
tinguished talents,  and  fully  qualified  in  every  sense 
to  do  honour  to  the  appointments.  We  are  almost 
led  to  the  conclusion  that  practice  at  the  Bar  has 
become  a  matter  of  disqualification  for  the  high 
legal  offices  of  the  Crown,  or  that  the  law  offices 
are  become  so  many  comfortable  consolations  for 
gentlemen  who  have  not  succeeded  in  obtaining  any 
other  encouragement  at  their  profession. 

Now  we  ask,  in  all  seriousness,  is  lier  Majesty, 
or  rather  the  public,  to  be  served  by  an  ioft^rlo^ 
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class  of  barristers,  by  men  of  less  talent  and  expe- 
rience to  those  who  serve  the  ordinary  suitor? 
Are  the  rejected  of  the  public  good  enough  for  the 
Crown  ?  Or  is  the  only  avenue  to  promotion  at 
the  Irish  Bar  to  be  through  the  gates  of  St.  Ste- 
phens? We  think  there  is  a  grievous  wrong  done  to 
the  profession,  and  a  still  greater  injustice  done  to 
the  public,  when  the  right  man  is  not  put  in  the 
right  place,  and  we  cannot  but  think  that  a  profes- 
sion which,  of  all  others,  requires  an  intimate  know- 
ledge of  the  varieties  of  details  and  decided  cases 
of  which  the  law  is  made  up,  can  scarcely  be  suc- 
cessfully followed  in  its  higher  departments  with- 
out some  portion  of  that  experience  and  practised 
facility  which  is  acquired  in  the  intermediate  stages. 
Our  Blackburnes,  Joys,  Plunketts,  Burkes,  O'Gra- 
dys,  were  not  made  exclusively  by  Parliamentary  and 
by  hustings  declamation,  or  by  presiding  at  Sessions, 
and  it  is  a  novelty  in  the  system  of  promotion  which 
translates  gentlemen  to  the  summit  of  the  ladder  who 
have  never  been  able  to  ascend  any  one  of  the  lower 
grades  by  themselves.  Although  it  may  be  diffi- 
cult  to  suggest  a  remedy,  yet  we  think  the  griev- 
ance has  attained  such  proportions  that  it  may 
well  engage  the  serious  attention  of  the  Bar  col- 
lectively, whether  it  is  not  possible  to  give  an  ap- 
proi>riate  expression  to  their  sense  of  the  injustice 
and  public  injury  which  is  being  done.  Mr.  Ser- 
geant Christian's  resignation,  if  it  is  on  this  ground, 
was  a  step  in  the  right  direction  ;  and  if  the  several 
practising  counsel  to  her  Majesty,  as  a  body,  were 
prepared  to  tender  the  resignation  of  their  offices  of 
Queen's  counsel  to  the  Lord  Chancellor,  it  might 
probably  cause  the  Government  to  pause,  and  for 
the  future  to  consult  the  public  welfare  and  public 
o|)inion  a  little  more  in  the  selection  of  the  Law 
Officers  of  the  Crown. 


A   BILL 
To  MAKE  Provision  fob  thb  more  speedy  and 

EFFECTUAL    DESPATCH    OF     BUSINESS    IN    THE 

High  Court  of  Chancery  in  Ireland. 

(Prepared  and  brought  in  by  Mr.  Whitenide, 

Mr.  Napief,  and  Mr.  Malins.J 
[NoTB.— Th«  wordi  printed  in  Italics  are  proposed  to 
be  inserted  in  Committee.] 
Whereas  the  present  mode  of  proceeding  in  the 
High  Court  of  Cimncery  in  Ireland  by  orders  of 
reference,  reports,  and  exceptions,  is  attended  with 
delay,  expense,  and  other  inconvenience,  and  it  is 
expedient  that  every  cause  or  matter  should  be  pro- 
secuted through  all  stages  before  and  under  the  di- 
rection  of  the  same  judge  or  judicial  officer;  be  it 
ihmfow  enacted  by  the  Queen's  most  excellent 


Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

I.  The  existing  senior  three  Masters  in  ordinary 
of  the  said  Court  of  Chancery  shall  be  and  are 
hereby  constituted  judges  of  the  said  court  under 
the  style  of  Vice  Chancellors,  with  power  severally 
to  exercise  such  jurisdiction  and  authority  as  here- 
in-after provided ;  and  it  shall  be  lawful  for  her 
Majesty  from  time  to  time,  when  and  as  any  va- 
cancy shall  occur  in  the  office  of  any  of  the  said 
Vice  Chancellors,  or  of  any  of  their  successors,  for 
the  time  being,  by  death,  resignation,  or  removal 
from  office,  by  letters  patent  under  the  Great  Seal 
of  Ireland,  to  appoint  a  fit  person,  being  a  barris- 
ter of  at  least^/Ween  years  standing,  to  supply  such 
vacancy :  provided,  that  it  shall  not  be  necessary 
for  any  of  the  said  Masters  to  obtain  letters  patent 
for  their  said  api>ointments  to  such  office  of  Vice 
Chancellor,  but  they  shall  be  deemed  capable  of 
exercising  such  office  as  if  the  same  were  held  by 
letters  patent  under  the  provisions  of  this  Act: 
provided  also,  that  when  any  vacancy  shall  occur 
in  the  said  office  of  Vice  Chancellor  while  the  pre- 
sent existing  junior  two  Masters  io  ordinary  or  ei- 
ther of  them  hold  such  office  of  Master,  the  senior 
of  such  junior  masters  or  the  survivor  of  them  (as 
the  case  may  be)  shall  be  appointed  to  fill  such  va- 
cancy; and  if  the  survivor  of  such  two  existing 
junior  Masters  be  so  promoted,  then  upon  the  next 
vacancy  in  the  office  of  Vice  Chancellor  the  junior 
of  the  said  two  Masters  shall  succeed  to  such  last- 
mentioned  vacancy ;  and  every  such  Vice  Chancel- 
lor shall  hold  his  office  during  good  behaviour: 
provided  always,  that  it  shall  be  lawful  for  her  Ma- 
jesty to  remove  any  such  judge  from  bis  office,  upon 
an  address  of  both  Houses  of  Parliament. 

II.  Every  Vice  Chancellor  to  be  appointed  in 
pursuance  of  this  Act  shall,  previous  to  his  execute 
ing  any  of  the  duties  of  his  office,  take  the  follow- 
ing oath,  which  the  Lord  Chancellor  of  Ireland  for 
the  time  being  is  hereby  authorized  and  required  to 
administer : 

"  I  do  solemnly  and  sincerely  promise  and  swear, 
that  I  will  duly  and  faithfully,  and  to  the  best  of 
my  skill  and  power,  execute  the  office  of  Vice 
Chancellor.  So  help  me  GOD.*' 

III.  The  said  Vice  Chancellors  hereby  appoint- 
ed and  their  successors  in  office  respectively  shall 
have  rank  and  precedence  next  after  the  Lord  Chief 
Baron  of  her  Majesty's  Court  of  Exchequer  in  Ire- 
land. 

IV.  The  Master  of  the  Rolls  and  each  of  the 
Vice  Chancellors  shall  severally  have  full  power  to 
hear  and  determine  all  causes,  matters,  and  things 
which  are  or  shall  be  at  any  time  depending  in  the 
Court  of  Chancery  in  Ireland,  as  a  Court  of  Equity, 
or  which  have  been  or  shall  be  submitted  to  the 
jurisdiction  of  the  said  court  in  relation  to  infants 
or  lunatics,  or  by  the  authority  of  any  Act  of  Par- 
liament, (except  the  Acts  relating  to  bankruptcy,) 
and  all  decrees,  orders,  and  acts  of  the  said  Master 
of  the  Rolls  or  Vice  Chancellors  severally^  shall  be 
deemed  and  taken  to  be  respectively,  as  the  nature 
of  the  case  shall  require,  decrees,  orders,  mid  acts 
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of  the  said  Coart  of  ChanceTy,  subject  iieverthe- 
l€85  to  appeal  to  the  Lord  Chancellor. 

V,  The  Master  of  the  Rolls  and  each  of  the  said 
Vice  Chancellors  shall  and  may  severally  exercise 
all  or  any  of  the  powers,  authorities,  and  jurisdic- 
lioa,  now  or  heretofore  exercised  by  the  Masters 
ID  ordinary,  or  by  the  Master  of  the  Rolls,  includ- 
ing tlie  power  of  attachment  or  committal  for  con- 
tempt. 

VL  The  Master  of  the  Rolls  and  each  of  the  said 
Vice  Chancellors  shall  severally  have  full  power, 
aothority,  and  jurisdiction,  as  well  in  relation  to 
causes  and  matters  which  shall  be  heard  before  them 
as  to  those  which  may  be  referred  to  them  respec- 
tively, by  order  or  decree  of  the  Lord  Phancellor, 
to  direct  and  control  the  conduct  of  the  same;  and 
m^e  all  proper  and  necessary  inquiries,  adjudica- 
tions, decrees,  and  orders,  in  course  of  the  prose- 
CQtion  of  the  same,  from  such  original  hearing  or 
reference  to  the  final  determination  thereof,  and 
without  making  any  report  thereon,  subject  never- 
theless to  appeal  to  the  Lord  Chancellor. 

VII.  So  soon  as  this  Act  shall  come  into  opera- 
tion the  office  of  Master  shall  stand  abolished,  ex- 
cept as  and  for  the  purposes  herein-after  specially 
provided ;  the  junior  two  existing  Masters  shall 
have  full  power  and  authority,  not  only  as  hereto- 
fore to  continue  the  control  and  direction  of  the 
several  causes  and  matters  which  shall  be  pending 
before  them,  when  this  Act  shall  come  into  opera- 
tion, bat  shall  have  jurisdiction  to  institute  such 
inquiries  and  make  such  decrees,  orders,  and  adju- 
dications in  relation  to  the  same  throughout  their 
several  stages  to  the  final  determination  thereof, 
including  orders  for  payment  of  money,  as  such 
Vice  Chancellors  may  institute  and  make  in  the 
several  caases  and  matters  before  them  under  the 
aothority  of  this  Act,  but  subject  to  the  like  appeal 
to  the  Lord  Chancellor. 

VIIL  All  causes,  matters,  and  things,  which  at 
the  time  of  the  (ft)mmencement  of  this  Act  shall  be 
attached  to  the  offices  of  the  said  three  Masters 
hereby  appointed  Vice  Chancellors  (save  and  except 
matters  of  minority  and  lunacy),  and  also  all  refer- 
ences under  decrees  or  orders  oif  the  court  (except 
io  matters  of  minority  and  lunacy)  depending  before 
them,  shall  be  transferred  to  and  prosecuted  before 
the  said  junior  two  Masters,  and  shall'  be  distri- 
buted between  them  in  such  manner  a9  the  Lord 
Chancellor  shall  direct,  and  such  junior  two  Mas- 
ters shall  have  and  exercise  with  respect  to  all  such 
business,  such  jurisdiction,  powers,  and  authorities 
respectively  as  is  herein-before  reserved  to  or  vest- 
ed in  them  with  respect  to  the  business  heretofore 
dc{»eBding  before  them  at  the  time  of  the  com- 
nencement  of  this  Act :  provided  always,  that  in 
ease  any  cause,  matter,  or  thing  shall  have  pro- 
gressed so  far  before  any  of  such  senior  three  Mas- 
ters that  the  transfer  thereof  as  aforesaid  would  be 
attended  with  delay  and  expense  to  the  parties,  it 
shall  be  lawful  for  the  Lord  Chancellor  to  autho- 
rise and  direct  such  Master  to  continue  the  prose- 
cution of  such  cause,  matter,  or  thing,  and  such 
Master  shall  prosecute  the  same  accordingly,  and 
with  the  same  powers  in  every  respect  as  if  this 
Act  had  not  passed. 


IX.  The  senior  three  Masters  respectively  shall 
hand  over  and  transfer  to  Hie  office  of  the  respec- 
tive junior  Masters  all  deeds,  papers,  and  docu- 
ments necessary  for  the  prosecution  of  the  causes, 
matters,  or  things  to  be  transferred  to  such  junior 
^((lsters,  under  the  provisions  of  this  Act,  on  re- 
ceiving a  requisition  and  receipt  therefor  from  the 
Master  requiring  same. 

X.  In  order  as  expeditiously  as  may  be  to  wind 
up  the  several  causes,  matters,  and  things,  which 
may  be  depending  before  or  transferred  to  such 
junior  two  Masters  in  ordinary  of  the  said  court  as 
herein-before  provided,  it  shall  be  lawful  for  each 
of  such  Masters  at  any  time  after  the  passing  of 
thts  Act  to  summon,  as  he  shall  deem  fit,  all  or  any 
of  the  parties  to  any  cause,  matter,  or  thing  so  de- 
pending, or  their  solicitors,  and  thereupon  to  pro- 
ceed with  such  cause,  matter  or  thing,  and  give  such 
directions,  and  make  such  order,  as  he  may  think 
necessary,  for  settling  and  winding  up  the  same ; 
but  any  such  order  shall  be  subject  to  be  discharged 
or  varied  by  the  court  upon  application  nriade  for 
that  purpose;  and  the  Master  shall  be  at  liberty 
to  proceed  for  the  purposes  aforesaid  in  the  ab- 
sence of  any  of  the  parties  or  solicitors  neglecting 
or  refusing  to  attend  the  summons. 

XI.  In  case  the  Master  shall  be  unable  by  rea- 
son of  the  conduct  of  parties  or  otherwise  to  finally 
dispose  of  any  cause,  matter,  or  thing,  he  shall  be 
at  liberty  to  dispose  of  any  part  thereof  within  his 
power,  and  to  report  or  certify  on  the  whole  of  the 
case ;  and  upon  such  report  or  certificate  the  court 
shall  make  such  order  as  it  shall  think  proper  on 
all  or  any  of  the  parties  for  the  further  prosecution 
of  the  suit  or  matter,  or  for  the  final  disposal  there- 
of, and  for  the  pa^^ment  of  the  costs  thereof,  includ- 
ing any  of  the  costs  which  may  have  been  incurred 
by  reason^  of  the  conduct  of  the  parties* 

XII.  In  the  event  of  the  parties  in  any  cause, 
matter,  or  thing,  or  their  solicitors,  refusing  or  ne- 
glecting within  a  time  to  be  fixed  by  the  Master  to 
bring  the  Master's  report  or  certificate  before  the 
court,  the  same  may  by  direction  of  the  Master  be 
brought  before  the  court  by  the  general  solicitor 
for  Uie  time  being  for  minors  and  lunatics,  warda 
of  the  court ;  aud  the  court  is  hereby  empowered 
to  order  payment  of  the  costs  and  expenses  of  the 
solicitor  to  the  suitors  fund  out  of  such  of  the  funds 
in  the  cause,  matter,  or  thing,  or  by  such  parties  as 
to  the  court  shall  seem  just;  and  in  case  payment 
thereof  cannot  be  obtained  by  any  of  the  means 
aforesaid,  the  same  by  the  direction  of  the  court 
may  be  paid  out  of  the  suitors  fee  fond. 

aIII.  All  matters  of  minority  and  lunacy  which 
at  the  time  of  the  commencement  of  this  Act  shall 
he  attached  to  the  respective  offices  of  the  said 
senior  three  Masters,  shall  thenceforth  be  attached 
to  their  respective  courts  as  Vice  Chancellors,  and 
all  future  proceedings  in  such  matters  shall  be  by 
notice  to  be  moved  before  such  Vice  Chancellors, 
instead  of  by  petition  as  heretofore ;  and  all  refer- 
ences pending  in  such  matters  at  the  time  of  the 
commencement  of  this  Act  shall  be  continued  to  a 
final  termination  before  the  Vice  Chancellor  in 
whose  office  as  a  Master  such  references  had  been 
pending,  and  such  Vice  Chancellors  shall  instead 
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of  making  reports  in  soch  pending  matterst  make 
orders  which  shall  be  of  the  same  force  and  effect 
as  orders  of  the  Lord  Chancellor,  and  shall  be  final 
and  conclnsive  unless  appealed  from. 

XIV.  The  said  junior  two  Masters  shall  on  or 
before  thejirst  da^  of  Michathnat  Term  which  will 
be  in  the  year  one  thousand  eight  hundred  and  fifty 
six,  transmit  or  cause  to  be  transmitted  to  the  of- 
fice of  the  Chief  Secretary  of  the  Lord  Lieutenant, 
or  other  Chief  Governor  or  Governors  of  Ireland, 
a  report  in  writing  under  the  hands  or  hand  of  the 
said  Masters  or  one  of  them,  containing  the  names 
of  the  several  causes,  matters,  and  things  so  trans* 
ferred  to  them  from  the  ofiices  of  the  said  senior 
three  Masters  as  aforesaid,  together  with  the  nances 
(^  the  several  solicitors  having  the  carriage  of  the 
proceedings  in  the  said  causes,  matters,  and  things 
respectively,  and  the  said  junior  two  Masters,  or 
their  respective  successors  in  ofiice,  shall  within 
the  firstybiir  days  of  Michaelmas  Term  in  each  and 
every  year  after  the  said  year  one  thousand  eight 
hundred  and  fifty-six,  so  long  as  any  of  said  causes, 
matters,  or  things  shall  remain  pending  or  undis- 
posed of  in  the  respective  ofiices  of  the  said  Mas- 
ters or  their  successors,  transmit  or  cause  to  be 
transmitted  to  the  ofiice  of  such  Chief  Secretary  a 
report  in  writing  under  their  respective  hands  of 
the  names  of  such  of  the  said  several  causes,  mat- 
ters, or  things  from  time  to  time  remaining  undis- 
posed of,  the  names  of  the  solicitors  respectively 
having  the  carriage  of  the  proceedings,  and  the 
date  and  object  of  the  last  meeting  which  shall 
have  taken  place  in  each  of  such  causes,  matters, 
or  things,  from  the  period  of  the  next  preceding 
report,  together  with  the  cause,  so  far  as  can  be 
ascertained  why  the  same  have  not  been  disposed  of. 

XV.  The  Master  of  the  Rolls  and  each  of  the 
Vice  Chancellors  shall  severally  on  i\xe  first  day  of 
NovenUter  in  every  year.sor  within  one  wetk  after 
the  said  day,  deliver  or  cause  to  be  delivered  at  the 
office  of  such  Chief  Secretary,  a  return  in  writing 
under  their  respective  hands,  stating  the  number  of 
days  on  which  they  respectively  shall  have  attend- 
ed at  the  respective  ofiices  in  the  performance  <^ 
ihiiir  duties  for  and  during  twelve  months  next  pre- 
oeding  such  return,  specifying  the  number  of  hours 
occupied  in  each  of  such  days  attendance;  and 
each  of  said  judges  shall  annex  to  such  his  report 
a  list  or  schedule  of  the  several  causes,  petitions, 
or  matters  of  every  description  then  pending  in  his 
court,  so  far  as  the  same  can  be  ascertained,  with 
the  names  of  the  respective  solicitors  having  the 
carriage  of  the  proceedings  therein,  and  the  date 
and  object  of  the  last  proceeding  which  shall  have 
taken  place  in  each  of  such  causes,  matters^  or 
things  respectively,  either  before  such  judge  or  his 
chief  clerk. 

XVI.  From  and  after  the  eommenwnent  ofvfius 
Act  At  shall  be  lawful  for  the  Master  of  the  Rolls 
and  the  Vice  Chancellors  for  the  time  being,  and 
they  are  hereby  required  to  sit  at  chambers  for  the 
despatch  of  such  part  of  the  business  of  the  said 
court  as  can,  without  detriment  to  the  public  ad- 
vantage arising  from  the  discussion  of  questions  in 
open  court,  be  heard  in  chambers,  according  to  the 
directions  herein-after  in  that  behalf  specified  or  re- 


ferred to ;  and  the  times  at  and  durln<t  which  they 
respectively  shall  so  sit  shall  be  from  time  to  Uomi 
fixed  by  them  respectively. 

(To  he  continued. J 

FINAL  NOTICE  TO  CLiUMANTS. 

INCUMBERED     ESTATES     COURT. 

intheM.tteroftheE.wecrf'v    A  LL  parties  Interested  are 

UVederick  Augustus  I  /\  hertbyrtquiwd  to  TAKE  NOTICE. 
Hartford,  r  that  the  CommitsloDen  hare  Sold  SborUITk 

Owner  and  Petitioner.  I  Oralgue,  situate  in  the  Baroay  of  Cran. 
.  J  nagh.  and  County  of  Killcennv ;  and  tbaC 
the  Drqft  Schedule  nf  iHcmmbranee*  U  now  lodged  in  the  Office  of  the 
General  Clerk  of  this  Court;  and  if  any  person  bftve  aclaim  not  theratai 
inserted  and  admitted,  or  any  objection  to  «ald  Scbedale*  either  on  ae» 
count  of  the  amount  cr  inrlority  of  any  charge  therein  ibeiitioned  as  dot 
to  him  or  any  other  person,  or  because  he  claims  any  lias  oo  the  pn^ 
chase  money,  or  otherwise ;  and  particularly  If  anr  persons  cUm  any  sum 
of  moner  upon  foot  of  thejudgment  in  the  Schedule  beMlo^  upoo  which 
nothing  IS  admitted  to  be  due.  Notice  is  hereby  given  that  a  sUiemant, 
duly  verified,  of  the  particulars  of  such  claim.  oMectloa,  cr  Hen,  must  bv 
lodged  by  such  person  with  the  Geuersl  Clerk  of  this  Court,  on  or  befbve 


the  16th  day  of  May  next,  and  on  the  followtnff  Monday ,  thiftst  day  of 
May,  at  the  hour  of  eleven  a*olock.  Mr.  Commlsslooec  Hargresvci,  Q.C, 
will  give  directions  for  the  final  settlement  of  said  Schedule     And  all 


persons  interested  are  hereby  Ibrther  required  to  take  NoClee.  fbal  wltfaiis 
the  time  afbresakl  any  person  may  fUe  an  ot^fection  to  any  danuBd  eoo. 
talned  In  said  Schedule. 

Dated  this  28nd  day  of  Mareb.  I83& 

Joiin  Obins  Wooobousb,  Solicitor,  15,  College  green. 

BOBErr  K.  FIBRa, 


Notkse  Clerk. 


SCHEDULE, 


Judgment  obtained  in  Court  of  Exchequer  by  Jai 
Bibby  Kairtlfaid,  in  Mtehathnas  Term,  1840,  for  £W0. 


pECTORAL  AND  COUGH  MEDICINES. 

OLDHAM'S  COMPOUND  STRUP  OF  SMILAX. 
This  grateful  Syrup  combines  with  the  balsamic  and  restoratffv  pro. 
pertles  of  SmUax  Aspera,  the  soothing  virtues  of  the  Garden  Lettnee,  muI 
the  efficedous  principles  of  the  Ipecacuanha  and  other  expectoranta.  H 
ia  Ibund  oioet  usefbl  in  aflbctions  of  tbe  chest,  allaylna  the  trouMeeon* 
Irritation  which  provokes  coughing,  and  removing  pMegm.  difllonltr  ^ 
breatl^ng,  and  hoarseness.    It  Is  also  a  nice  medicine  for  ohildien. 

OLDHAM'S  COUGH  DROPS. 

Recommended  for  Coughs,  CoUs.  Asthmatic  Complalnta,  Roopiag 

Cough,  and  all  ordinary  Chest  Alltetloas. 

A  teaspoonftil  taken  oocaslooaHy  allays  oough,  promotes  expeetonUon. 

removes  huskineis  of  tbethroal,  and  relieves  sorenese  and  oppreselii  of 

tbe  chest.    Price  Is. 

OLDHAM'S  ANOt>TNE  COUlSH  J.OZBNGBB. 

The  acknowledged  excellence  of  the  medicinal  hwradlents.  and  the  dft. 

served  remtation  which  tbvr  baye  acquired.  Induce  the  proprietor  In  r*. 

oommeiKfthemaiaraostefBcackNis  and  agreeable  preparatloo  ibr  tbe  r*. 

nef  of  recent  Coughs,  Colds,  AHiunas,  Hdopine  CougM^   Prloeli.p«r 

OLDHAM'S  SMILAX  AND  HIPPO  LOZENGES. 
TbM  apeesMe  Loaenges  are  highly  beaeffeial  In  iootiilM  lrrltatiw« 
Cough^nABVing  the  Cbos^  and  removing  Hoanences.    Prtoeli.  putbu. 
rreiparBd  by 

GEO.  OLDHAM  and  CO., 

Pharmaceutical  ChemisU  and  Apothecaries, 

107,  ORAFTON-ST.,  DuMta  i 

Of  whom  may  be  also  had  Oldbam'k  Lettuee  Loaenges,  Is.  per  box  ; 

.  Sj?i"fSLS*®  *^^"  JURIST  left  with  E.J.  MILLTKEN,  Id.  COL. 
LEGE  GREEN,  or  by  letter  Cpoit^iahl),  wiJI  ensure  its  panetttaldettvcrT 
in  DubUn,  or  its  being  forwarded  to  the  Country ,  by  FUet.  on  tbe  day  0I 
publication.  »    ^r         »  # 

Ail  QommuoieatloBs  Cor  tbe  IRISH  ^""**r  irr  tn  Iw  Utt.  sildf oms  J 
^Ji!lJfi«tor«  with  the  PaWUher.  E.  J.  MTLLUtEW,  I^OlXlwS 
epBN.Comspoodente  will  pijwM  give  the  Kmne  anil  Ai*^ 
columns  of  the  paper  <:annot  be  occupied  with  luuwers  to  Anonymooe 
Communications.^or  will  tbe  BOttor  be  accountable  lor  the  return  of 
ManuscripU,  Ac 


Terms  of  SuB8CAiPTio]i_(p«jrabU  in  adnnct): 
Yearly,  30«.        Half-yearij,  17«.         Qumrterly,  ««. 
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Hoes  OF  LoRBe — (Continued.) 

SrnOTT,    AHD    OTHEB8,   APPELLANTS,    SlMPSON, 
A9D    OTHZB8,    BESP0NDBKT8.      MorHoge    BfttU- 

Mitf — Thuttfor  crt<Htor$^  Potoer  of  revocation 
^^Mudueripium  ofbomh ^ M9 

BctLS  Court: 
HicKVT  V.  Thv  Eabl  of  Mbath.     Praetiee^- 
PUm^ftirtker  mgSdavk$^Cau9€  $ei  doum — Cott$ 


Rolls  Court  (continued): 

of  the  motion 212 

Court  of  Excheqiuer  : 
Bodkin  v,   Babton.      Consideration^-**  Niatural 
lotfe    and    affection" — Voluntary    conveyance  — 
F)raud — Estoppel-^  Parol  evidence — 10  Car.  1* 
MM.  2,  cap.  8,  (187  £iiz.  c.  4,  Eng.) , 213 


DUBLIN,  MARCH  31,  18^. 


Wi  ftk  it  to  be  our  paioM  doty  l«iC  io  eMnment 
opoB  the  recent  tfdeetton  of  the  prioeipal  law  offi* 
oers  of  the  Crown  In  this  country.  We  endeavoured 
to  ihow  that  the  actual  standing  of  the  gre^iter 
Muber  of  theee  gentlemea  in  the  profession  was 
wbgllj  out  of  character  with  the  elevated  posts  now 
wigned  to  them ;  in  other  words,  that  contrary  to 
an  JQrt  (decedent  they  had  been  pat  over  the  heads 
of  their  Bon  deserving  brethren*  It  is,  however, 
ootwith  the  men  themselves  that  our  qaarrel  lies,  but 
tilh  those  miniiSters  in  whose  hands  the  patronage  of 
thaeoffiflst  are  vested.  It  is  of  those  British  ministers 
veeooipksnB,  to  whom  the  honour  and  interests  of 
tint  great  body,  the  Irish  Bar,  and  consequently  of 
tkpqUie  as  interwoven  .therewith,  appeared  to  be  as 
aduDg  of  nought,  and  whose  sole  aim  is  to  smooth 
^ova  any  present  dffieulties  which  may  beset  their 
pothieal  pathl  We  do  not  desire  in  our  editorial 
capasi^  to  plunge  into  vexed  and  party  politics. 
Tlttdiarge  with  whieh  we  assail  the  authors  of  the 
faoent  promotions  applies  more  or  less  to  all  pre- 
▼iow  administrations,  indeed  some  of  the  officers 
in  (|i|estion  owe  their  posts  to  previous  govern- 
■mt%  but  when  one  glaring  instance  of  this  abuse 
^  been  committed  in  our  view,  we  are  unable  to 
l^cep  silence  ^  we  protest  in  the  name  of  the  Bar  of 


Ireland  against  this  outrage,  and  we  say  toour  rulers, 
<<  Strip  us  of  every  thing  else  but  leave  us  our  ho* 
uour ;  if  you  must  conciliate  support  from  a  quarter 
where  you  have  hitherto  encountered  a  recUess  op* 
position,  buy  that  at  any  price  you  please  but  not  at 
our  cost.**  While  we  are  compelled  in  some  degree 
to  treat  all  these  appointments  in  a  mass,  we  are, 
at  the  same  time,  sensible  that  the  disqualifications 
of  the  holders  are  not  wholly  on  a  par ;  neither 
does  the  objection  which  we  last  noticed,  as  to  po- 
litical motives  influencing  the  appointments,  apply 
to  all  with  th^  same  force. 

Putting  out  of  question  the  immediate  claim  of 
the  Solicitor  General  to  preferment,  and  the  com- 
paratively short  time  that  he  has  been  in  the  pro- 
fession, we  must  admit  that  the  nomination  was 
that  of  an  able  man  and,  at  all  events,  the  least 
objectionable  of  the  lot. 

Then,  with  regard  to  the  Sergeantcies ;  if  Mr. 
Sergeant  O'Brien's  appointment  alone  had  been  in 
question,  these  remarks  would  certainly  have  been 
spared.  With  regard  to  the  other  two  learned 
j^entlemen  of  the  cai/f  they  have  both  of  them  earned 
the  reputation  of  being  good  Assistant  Barristers, 
we  think  that  that  distinction  which  confers  little 
else  than  standing  at  the  Bar,  and  a  title  on  ita 
possessor,  is  all  but  thrown  away  upon  them,  as  they 
have  retired  from  general  practice  in  our  courts 
and  hence  the  privilege  of  being  entitled  to  move 
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ID  order  next  after  the  Solicitor  General  is  to  them, 
of  no  value.  Surely  the  bestowal  of  such  a  dignity 
upon  these  gentlemen  is  tantamount  to  a  practical 
abolition  of  the  office. 

Then,  with  regard  to  the  Castle  Adviser;  no  one 
£8teem8  and  admires  the  private  character  and  vir- 
tues of  Mr.  Corballis  more  than  ourselves,  but  it 
will  be  regarded  as  no  detraction  to  say  that  many 
men  of  less  general  ability,  but  more  conversant  with 
the  quirics  and  quibbles  of  the  law,  would  more 
satisfactorily  discharge  the  troublesome  duties  of 
Castle  Adviser. 

Now  we  come  to  the  man  whose  appointment  we 
candidly  confess  to  be  the  most  reprehensible  of  all 
those  which  have  passed  before  us  in  review.  In 
order  succinctly  to  eitpress  our  views  of  his  unfit- 
ness for  the  high  office  of  Attorney  General  for 
Ireland,  it  is  only  needful  to  contrast  him  with  his 
two  immediate  predecessors  in  that  post  That  he 
possesses  great  talents,  no  one  can  deny  ;  and  we 
will  go  further  and  say,  that  had  he  not,  in  his  legal 
noviciate,  and  when  upon  the  threshhold  of  getting 
into  business,  exchanged  the  forum  for  the  senate, 
he  would  probably  at  this  day  have  held  a  high 
position  at  the  Bar.  But  it  is  one  thing  to  be  a 
lawyer,  and  anotlior  thing  to  have  the  requisite 
capacity.  It  is  the  solemn  duty  of  a  Government, 
when  casting  about  for  an  Attorney  General,  to 
choose  the  ablest  man  who  is  willing  to  work  with 
them,  to  whom  the  Bar  will  cheerfully  look  as  their 
acknowledged  leader,  and  to  whom,  if  in  the  order- 
ing  of  Providence  during  the  tenure  of  his  office, 
bne  of  the  judges  of  the  land  shall  be  removed,  his 
mantle  of  ermine  may  not  unworthily  fall.  Is  the 
present  Attorney  General  the  leader  whom  the  Bar 
would  have  chosen  for  themselves,  had  that  privi- 
lege been  conceded  ? 

When  we  look  at  these  things,  it  must  be  con- 
fessed that  the  anticipations  which  they  give  rise  to 
are  dismal  enough.  Does  it  not  argue,  on  the  part 
of  our  rulers,  a  total  disregard  of  our  national  inte- 
rests? Woold  this  be  borne  elsewhere?  Alas! 
the  moral  of  the  fable  of  the  bundle  of  sticks  has 
been  thrown  away  upon  us ;  our  voice  of  national 
protestation  is  lost  amid  the  clamour  of  our  party 
strifes,  and  hence  we  are  treated  as  a  mere  pro- 
vince. 

•*  At  tu,  victa  provincia,  ploras." 


A   BILL 

To  MAKE  Provision  fob  the  mobe  spbrdt  and 
effectual  despatch  of  business  in  the 
High  Court  of  Chancery  in  Ibelakd. 

(Prepared  and  brought  in  by  Mr.  Whiteside^ 
Mr*  Napier^  and  Mr.  Malins.) 

[Note. — The  words  printed  in  Italics  are  proposed  to  be 
inserted  in  Committee.] 

(^Continued from  page  11 2. J 

XVII.  The  chamber  business  of  the  Master  of 
the  Rolls  and  of  every  Vice  Chanoellor  shall  be 
carried  on  in  conjunction  with  his  court  business ; 
but  as  no  rooms  are  attached  to  the  courts  of  the 
said  Masters  hereby  created  Vice  Chancellors  in 
which  such  chamber  business  can  be  transacted,  it 
shall  be  lawful  for  the  Lord  Chancellor  to  cause 
chambers  to  be  provided  for  every  of  them  respec- 
tively for  that  purpose  until  courts  with  proper 
rooms  attached  can  be  provided  for  them, 

XVIII.  It  shall  be  lawful  for  the  Master  of  the 
Rolls  and  every  of  the  Vice  Chancellors  respeo« 
tively  when  sitting  in  open  court  to  adjourn  for 
consideration  in  chambers  any  matter  wbichi  in  the 
opinion  of  such  judge,  may  be  more  conveniently 
disposed  of  in  chambers,  or  when  sitting  in  cham- 
bers to  direct  aoy  matter  to  be  heard  in  open  court 
which  he  may  think  right  to  be  so  heard. 

XIX.  The  mode  of  proceeding  before  the  Mas- 
ter of  the  Rolls  and  Vice  ChancdIors  respectively 
at  chambers  shall  be  by  notice,  subject,  however, 
to  the  same  rules  and  regulations  as  to  the  entry 
and  service  thereof,  as  heretofore  applicable  to  the 
service. of  summonses,  unless  the  same  shall  be  al- 
tered by  any  General  Rule  to  be  made  in  pursu- 
ance of  the  powers  for  that  purpose  in  this  Act 
contained. 

XX.  The  Master  of  the  Rolls  and  every  of  the 
Vice  Chancellors  respectively  when  sitting  in  cham- 
bers shall  have  the  same  power  and  Jurisdiction  in 
respect  of  the  business  to  be  brought  before  them, 
as  if  they  were  respectively  sitting  in  open  cooft. 

XXL  The  orders  made  by.  the  M^ler  of  the 
Rolls  and  Vice  Chancellors  respectivoly  when  sit- 
ting in  chambers  shall  be  drawn  up  there  by  their 
respective  clerks,  to  be  appointed  as  herein-after 
mentioned. 

XXIL  All  orders  of  the  Master  of  the  Rolls  or 
of  any  Vice  ChaoccfUorr  made  by  him  at  chambers, 
shall  have  the  force  and  effect  of  orders  of  the 
Court  of  Chancery,  and  such  orders  may  be  signed 
and  enrolled  in  like  matmert. 

XXUL  From  and  after  tf^eomoMMCtfivMiito/i&tt 
Act  the  Master  of  the  Rolls  and  the  Vice  Cbanoel- 
lors  respectively  shall  have  the  sole  power  (subject 
to  any  rules  which  may  be  made  by  the  Lord  Chan* 
oellor,  with  the  advioe  and  assistance  of  them  or 
any  two  of  them,)  to  order  what  m^ers  and  thiijgs 
shall  be  investigated  by  and  before  their  respective 
chief  clerks,  either  with  or  without  their  direction, 
during  their  progress,  and  what  matters  and  things 
shall  be  heard  and  investigated  by  themselves;  and 
particularly,  if  the  judge  shall  so  direct,  his  chief 
clerk  shall  take  accounts  and  make  inquiries ;  and 
the  judge  shall  give  such  aid  and  directions  in  every 
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or  any  stich  account  or  inquiry  as  he  may  think 
proper,  but  subject  nevertheless  to  the  right  of  the 
soitor  to  bring  any  particular  point  before  the 
jodge  himself. 

XXIV.  Prom  and  af^er  the  commencement  of 
tkis  Ad  ail  or  any  of  the  powers,  authorities,  and 
jorisifietkni  given  to  the  Masters  in  ordinary  of  the 
laid  court  by  any  Act  or  Acts  then  in  force  may  be 
aercised  by  the  Master  of  the  Rolls  and  Vice 
Qumcellors  respectively. 

XXV.  It  shall  be  lawftil  for  the  Lord  Chancel< 
kr,  wkh  the  advice  and  assistance  of  the  Master 
9i  the  Rc^ls  and  Vice  Chancellors,  or  any  two  of 
then,  and  they  are  hereby  required  forthwith  to 
nake  and  issue  General  Rules  and  Orders  for  re- 
gulating the  times  and  form  and  mode  of  procedure 
before  the  Muster  of  the  Rolls  and  Vice  Chancel- 
fora  reapeetively,  mtting  at  chambers,  and  their 
respective  chief  clerks,  and  generally  the  practice 
of  the  said  court,  in  respect  of  the  matters  to  which 
this  Act  relates,  and  for  regulating  the  fees  and 
allowanoeS'to  solicitors  of  the  said  court  in  respect 
to  sa^  matters;  and  such  rules  and  regulations,  as 
afisresaid,  shaU  take  effect  as  General  Orders  of 
the  said  court. 

XX  VI.  The  said  existing  junior  two  Masters,  or 
foeh  person  as  may  be  from  time  to  time  nominated 
for  the  temporary  discharge  of  such  duty  by  the 
Lord  Chaneellof,  shall  exercise  exclusive  jurisdic^ 
tion  in  the  appointment  and  control  of  receivers,  in 
passing  receivers  accounts,  and  otherwise,  in  rela- 
tion to  estates  under  their  managentent,  and  the 
application  of  funds  Hi  their  hands,  in  like  manner 
as  socfa  powers  are  already  vested  in  Masters  in 
ordlRary  and  the  Master  of  the  Rolls  for  that  pur- 
pose by  the  law  and  practice  of  the  said  court,  sub- 
ject nevertheless  to  appeal  to  the  LfOrd  Chancellor, 
and  without  prejudice  to  any  jurisdiction  heretofore 
exercised  by  the  Lord  Chancellor  by  the  law  and 
practice  of  the  said  court ;  and  the  said  Masters  so 
retaining  their  office  under  this  Act  shall  continue 
to  discharge  the  duties  imposed  upon  the  Masters 
of  the  Court  of  Chancery,  under  the  statute  passed 
ia  the  fifth  and  sixth  years  of  the  reign  of  William 
the  Poartb,  chapter  sixteen,  intituled  '*  An  Act  for 
altering  and  amending  the  law  regarding  coram it- 
laents  by  Courts  of  Equity  for  contempts,  and  the 
takii^  bills  pro  confesso  in  Ireland.** 

XX  VIL  Upon  the  occurrence  of  the  first  vacancy 
io  the  office  of  such  Receiver  Masters,  the  situation 
of  audi  second  Master  shall  not  be  filled  up  unless 
the  Lord  Chaneellor  shall  ceftify  under  his  hand  to 
the  Commissioners  of  her  Majesty's  treasury  that 
the  state  of  the  business  of  such  court  requires  the 
ippoiuUneot  of  such  eeeond  Master,  in  which  case 
it  diall  be  oonpetent  to  her  Majesty  on  a  like  cer* 
tifieale  lirom  thne  to  time  to  appoint  such  second 
Master;  i>ot  nothing  in  this  Act  contained  shall 
ieprire  her'ifajesty  of  the  potrer  of  appointing, 
imat  Utae'  to  timi^'oiie  Receiver  Master,  as  the 
sffiee  may  bfidome  vacant,  ivho  shall  be  called  the 
Jtaeaivferfwaster# 

'  XXVIIK'TFtbinifitiid  after  the  comvtettcBmejU  of 
iSkikAidk  theimhual  yslaryher^tofore^  payable  to  the 
laid  three  Masters  who  afe  hereby  created  Vice 
ChaaoeUors  shall  leease,  abd  in  lieu  thereof  there 


shall  be  issued  and  paid  and  payable  to  each  and 
every  of  such  Vice  Chancellors,  so  long  as  they 
shall  hold  their  respective  offices,  and  also  to  every 
succeeding  Vice  Chancellor  in  Ireland  for  the  time 
being,  out  of  such  funds  as  may  be  jirovided  by 
Parliament,  the  annual  sum  of  three  thousand  fine 
hundred  pounds  sterling ;  and  every  such  annual 
sura  shall  frora  time  to  time  from  henceforth  be 
payable  and  paid  quarterly,  free  and  clear  from  all 
taxes  and  deductions  whatsoever  (income  tax  ex- 
cepted,) on  every  twenty- fifth  day  of  March,  twenty- 
fourth  day  of  June,  twenty«ninth  day  of  September, 
and  twenty-fifth  day  of  December ;  the  first  pay- 
ment thereof  to  be  made  on  the  first  of  said  quar- 
terly days  which  shall  immediately  next  follow  the 
commencement  of  this  Act,  and  in  proportion  only 
to  the  time  which  shall  have  then  elapsed  from  the 
commencement  of  this  Act :  provided  always,  that 
nothing  herein  contained  shall  extend  to  affect  or 
prejudice  the  right  of  William  Henn,  Esquire,  one 
of  such  Masters,  to  receive  certain  annual  sums 
heretofore  payable  to  him  for  compensation,  as  one 
of  the  Masters  of  the  said  court. 

XXIX.  Whenever  any  person  who  shall  hold  the 
office  of  Vice-Chancellor  in  Ireland  shall,  during 
the  course  of  any  quarter,  resign  or  quit  his  said 
office,  or  shall  die,  then  the  person  so  resigning  or 
quitting,  or  the  executors  or  administrators  of  such 
person  so  dying,  (as  the  case  may  be,)  shall  be  en- 
titled to  such  proportionate  part  of  such  salary  as 
shall  have  accrued  during  such  part  of  the  said 
quarter  as  such  person  shall  have  executed  the  said 
office;  and  every  Vice-Chancellor  to  be  hereafter 
appointed  shall,  on  the  quarter  day  next  after  his 
appointment,  be  entitled  to  have  and  receive  out  of 
the  said  funds  such  proportion  of  such  salary  as 
shall  have  arisen  from  the  date  of  the  letters  patent 
of  his  appointment. 

XXX.  It  shall  be  lawful  for  her  Majesty  bv  any 
letters  patent  under  the  great  seal  of  the  United 
Kingdom  to  give  and  grant  unto  any  person  execut- 
ing the  office  of  Vice-Chancellor  in  pursuance  of 
this  Act,  an  annuity  not  exceeding  three  thousand 
pounds  sterling,  to  commence  and  lake  effect  imme- 
diately after  the  period  when  the  person  to  whom 
such  annuity  shall  be  granted  shall  resign  the  said 
office  of  Vice-Chancellor,  and  to  continue  from 
thenceforth  during  the  life  of  the  person  to  whom 
the  same  shall  be  granted;  and  such  annuity  shall 
be  payable  out  of  such  funds  as  may  be  provided  by 
Parliament ;  and  such  annuity  shall  be  paid  quar- 
terly, free  firom  all  taxes  and  deductions  whatsoever, 
on  the  four  usual  days  of  payment  in  the  year,  (that 
is  to  say,)  the  fifth  day  of  January,  the  fifth  day  of 
April,  the  fifth  day  of  July,  and  the  tenth  day  of 
October  in  every  year,  by  equal  portions ;  and  the 
first  quarterly  payment,  or  a  proportionate  part 
thereof,  to  be  computed  from  the  time  of  the  resig- 
nation of  the  said  office,  shall  be  made  on  such  of 
the  same  days  as  shall  next  happen  after  the  resign 
nation  of  the  said  office  ;  and  the  executors  or  ad- 
ministrators of  the  person  to  whom  the  same  annuity 
shall  be  granted  as  aforesaid  shall  be  paid  buch  pro- 
portionate part  of  the  said  annuity  as  shall  accrue 
from  the  commencement  or  the  last  quarter  payment 
thereof,  as  the  case  may  be,  to  the  day  of  his  death: 
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provided  always,  that  it  shall  be  lawful  for  her  Ma- 
jesty Id  and  by  sach  letters  patent  to  limit  the  dura- 
tioo  of  payment  of  such  anooity,  or  any  part  thereof, 
to  such  periods  of  time  during  the  natural  life  of 
such  person  in  which  he  shall  not  exercise  any  office 
of  profit  under  her  Majesty,  so  that  such  annuity,  to- 
gether with  the  salary  and  profits  of  such  other  office 
shall  together  not  ^ceed  in  the  whole  the  said  sum  of 
thre0  thousand  pounds  sterling :  provided  also,  that 
DO  annuity  granted  to  any  person  bavlog  executed 
the  office  of  Vice-Chanceilor  under  this  Act,  shall  be 
valid  unless  such  person  shall  have  continued  in  the 
said  office  for  the  period  o^ fifteen  years,  or  shall  be 
afflicted  with  some  permanent  infirmity  disabling  him 
from  the  due  execution  of  bis  office,  which  shall  be 
distinctly  recited  In  said  grant:  provided  also, that 
in  estimating  the  period  of  service  of  the  said  Mas- 
ters in  ordinary,  who  are  hereby  constituted  and  ap- 
pointed Vice  Chaneellors,  or  who  may  succeed  to 
such  office  under  the  provisions  of  this  Act,  with  a 
view  to  the  amount  of  such  superannuation  allow- 
ance, it  shall  be  lawful  to  reckon  the  number  of 
years  during  which  they  have  respectively  filled  the 
office  of  Master  in  ordinary  of  the  court,  along  with 
those  during  which  they  may  respectively  fill  the 
office  of  Vice  Chancellor ;  and  in  estimating  the 
period  of  service  of  Achesou  Lyle,  Esq.,  one  of  the 
junior  Masters,  hereby  appoint^  one  of  the  receiver 
Masters,  in  case  he  shall  succeed  to  the  office  of 
Vice  Chancellor,  with  a  view  to  the  amount  of  such 
superannuation   allowance,  it  shall  be  lawful  to 
reckon  the  number  of  years  during  which  he  has 
suecessively  filled  the  offices  of  Chief  or  Second  Re- 
membrancer of  the  Court  of  Exchequer  and  Master 
in  ordinary  of  the  Court  of  Chancery  in  Ireland, 
along  with  those  during  which  he  may  fill  the  office 
of  Vice  Chancellor  of  the  said  Court  of  Chancery. 
XXXL  The  Master  of  the  Rolls  and  each  of  the 
Vice  Chancellors  shall  have  in  and  attached  to  their 
respective  offices,  to  assist  in  the  despatch  of  busi- 
ness as  herein-after  mentioned,  the  following  clerks 
and  assistants,  that  is  to  say,  one  chief  clerk  for  the 
purpose  of  taking  accounts  in  detail  in  subordination 
to  and  under  the  direction  of  such  judge,  issuing 
postings  for  sales  or  creditors,  signing  official  docu- 
ments, and  otherwise  assisting  in  the  general  busi- 
nessa  of  each  court  respectively,  and  the  causes  and 
matters  therein  ;  a  second  clerk  or  registrar,  whose 
duty  it  shall  be  to  attend  the  sittings  and  take  notes 
of  orders  and  decrees  pronounced  by  the  respective 
judges,  to  have  such  orders  and  decrees  prepared 
itom  such  notes  and  transmitted  to  the  registrar's 
office  of  the  Court  of  Chancery,  and  otlierwise  as- 
sist in  the  general  businesu  of  such  court ;  and  two 
junior  clerks  to  be  attached  respectively  to  each  of 
Aoch  courts*  and  assist  in  the  general  business  thereof, 
and  such  chief  clerks  and  junior  clerks  shall  be  res- 
pectively under  the  control  of  the  judge  to  whose 
court  they  shall  respectively  be  attached,  ^d  shall 
.perform  such  duties  in  connexion  with  their  respec- 
tive courts  as  such  judge  shall  from  time  to  time  di- 
rect ;  and  all  such  clerks  and  assistants  shall  hold  their 
respective  offices  during  good  behaviour  and  so  long 
at  they  shall  personally  give  their  attendance  upon 
their  respective  duties,  and  shall  conduct  themselves 
diligently  and  faithfully  in  the  due  execution  of  the 


duties  of  their  said  offices  respectively,  and  shall 
not  be  removed  except  by  the  order  of  the  Lcnrd 
Chancellor,  who  is  hereby  empowered,  by  order 
made  by  him,  to  remove  any  such  chle£^  second,  or 
assistant  clerk  or  clerks  for  some  sufficient  cause  to 
be  stated  in  such  order* 

XXXII.  It  shall  be  lawful  for  the  Master  of  the 
Rolls  to  appoint  a  chief  clerk,  a  second  clerk  or  re- 
gistrar, and  two  junior  clerks,  to  be  attached  to  bis 
said  court  and  to  his  successors  in  ofllce,  whose 
duties  shall  correspond  with  those  hereiD-before  as- 
signed \x>  the  like  officers  under  the  Vice  Chancel- 
lors, and  who  shall  hold  their  offices  for  the  same 
term  and  subject  to  the  like  regulationsL 

XXXIII.  The  examiner  now  atUohed  to  the  of- 
fice of  each  senior  Master  hereby  appointed  Vice 
Chancellor  as  aforesaid,  shall  be  and  become  and  he 
is  hereby  appointed  the  chief  elerk  to  be  attached 
to  the  court  of  such  Vice  Chancellor  and  of  bis  suc- 
cessors in  office,  and  shall  be  deemed  the  chief  clerk 
of  such  judge ;  the  assistant  clerk  now  attached  to 
the  office  of  each  senior  Master  hereby  appointed 
Vice  Chancellor,  shall  be  and  become  and  he  is 
hereby  appointed  registrar  to  be  attached  to  the 
court  of  such  Vice  Chancellor  and  his  successors  in 
office,  and  it  shall  be  lawful  for  each  of  the  said 
Masters  so  appointed  Vice  Chancellors  to  appoint 
two  persons  each  to  be  the  junior  clerks  in  their 
respective  offices,  and  in  the  offices  of  their  respec- 
tive successors. 

XXXIV.  When  and  so  often  asjmy  vacancy  shall 
occur  by  death,  resignation,  or  otherwise,  of  any  of 
the  clerks  hereby  appointed  or  to  be  appointed  pur- 
suant to  the  provisions  of  this  Act,  attached  to  the 
courts  of  the  Master  of  the  Rolls  and  Vice  Chan- 
cellor respectively,  such  vaoaney  shall  be  filled  by 
the  clerk  next  in  seniority  in  the  court  wherein  socii 
vacancy  shall  occur,  to  whom  no  sufiicient  obiection 
to  the  satbfaction  of  the  Lord  Cfaaocellor  shall  be 
made;  and  in  all  future  vacancies  in  the  office  of 
junior  clerk  in  each  court,  the  judge  of  the  court  in 
which  such  vacancy  shall  occur,  shall  appoint  some 
proper  person  to  be  such  junior  clerk. 

XXXV.  Every  solicitor  or  attorney  who  shall  be 
appointed  to  and  shall  accept  any  office  under  this 
Act,  shall  cease  to  be  an  attorney  or  solicitor*  and 
shall  forthwith  procure  himself  to  be  struok  off  the 
roll  of  solicitors  of  the  high  Court  of  Chancery,  and 
ofi*  the  roll  of  any  of  her  M^esty's  Conits  of  R«oord 
in  Ireland  on  which  his  name  may  be. 

XXXVI.  It  shaU  be  lawful  for  each  and  every  of 
the  Vice  Chancellors  for  the  time  being  respectively 
to  appoint  a  person,  to  be  respectively  atudied  to 
each  of  their  said  courts  constituted  under  this  Aoti 
for  the  purpose  of  keeping  qrcjer  iherein  and  per- 
forming  the  duties  of  crier  and  tipstaff. 

XXXVII.  Nothing  in  this  Act  contaiaed  shall 
prejudice,  affect,  or  alter  the  precedence,  rank, 
power,  patronage,  emoluments,  or  other  rights,  pri- 
vileges, and  powers  incident  to  or  bereUtfore  enjoyed 
by  the  Master  of  the  Rolls. 

XXXVIII.  Provided  that  nothing  in  this  Aetoon- 
tained  shall  affect  the  rights  of  Yelverton  O'Keeffe 
as  one  of  the  joint  registrars  of  the  Court  of  Cbao- 
cerv. 

XXXIX.  The  salaries  of  the  said  chi^  clerks 


Digitized  by 


Google 


THE  lEISH  JURIST, 


117 


shall  b«  the  yearly  torn  of  tight  hundred  pounds 
sterling  each;  the  siilariet  of  the  said  second  clerka 
or  registrars  shaU  be  the  yearlv  sura  of  sis  hundred 
pQtmdi  sterUog  each  s  the  salaries  of  such  junior 
cterks  sfaan  he  the  yearly  sum  of  three  hundred 
pommde  sterling  each;  and  the  salaries  of  sooh  criers 
mod  tipstaffii  shall  be  the  yearly  sum  of  sii^y  p&tmds 
sterling  each ;  and  all  the  said  salaries  shall  be  paid 
out  of  such  funds  as  may  he  provided  by  Parliament, 
tod  shall  be  paid  and  payable  in  such  manner  and 
OB  such  and  the  same  quarterly  days,  and  subject 
10  such  regulations  as  to  proportionable  parts  at  the 
eommencement  and  termination  thereof,  as  is  here* 
io-before  provided  in  respect  to  the  payment  of  the 
salariee  of  the  Vice  Chancellors  herein-before  pro- 
vided. 

XL.  All  aad  every  the  said  several  clerks  hereby 
appointed  and  to  be  from  time  to  time  appointed 
noder  the  authority  of  this  Act,  In  the  respective 
court*  of  the  Master  of  the  Rolls  and  Vice  Chan- 
odiors  respectively,  who  shall  hereafter  resign  his 
office  with  the  sanction  and  under  the  authority  of 
the  Lord  Chancellor,  or  shall  be  removed  therefrom 
by  the  Lord  Chancellor  in  consequence  of  his  being 
permanently  incapable  from  infirmity  of  mind  or 
body  to  discharge  the  duties  thereof,  shall  be  enti- 
tled to  receive  such  superannuation  allowance  as 
the  Commissioners  of  her  M^esty's  Treasury  shall 
think  proper  to  direct;  and  in  ascertaining  and 
awarding  the  amount  of  such  superannuation  allow- 
ance the  said  Commisnioners  shall  take  into  consi- 
deration the  whole  period  during  which  any  such 
person  shall  have  been  permanently  employed  in 
the  said  court,  and  shall  proceed  according  to  the 
principle  laid  down  by  an  Act  passed  in  the  fifth 
year  of  the  reign  of  his  late  Miyesty  King  William 
the  Fourth,  intituled  <<  An  Act  to  alter,  amend,  and 
consolidate  the  laws  for  regulating  the  pensions, 
oompeosatlons,  and  allowances  to  be  made  to  per- 
sons in  respect  of  their  having  held  civil  offices  in 
his  Migesty's  service ;"  and  all  such  sums  and  al- 
lowaneea  which  shall  be  so  awarded  and  granted 
ander  the  authority  aforesaid  shall  be  paid  and 
payable  and  be  charged  and  chargeable  in  the  same 
way  as  is  herein-before  provided  in  respect  of  the 
salaries  of  the  said  several  clerks :  provided  always, 
/hat  nothing  herein  contained  shall  prejudioe  the 
right  of  the  examiners  of  the  three  senior  Masters 
in  ordinary  of  theaaid  court  hereby  appointed  Vice 
Qianeellorsy  and  which  examiners  are  hereby  ap- 
pointed chief  clerks  to  such  Vice  Chancellors,  to 
fffltipe  from  the  respective  offices  to  which  they  are 
appointed  by  this  Act»  after  the  period  of  service 
and  npon  the  other  terms  contained  in  an  Act  passed 
in  the  fifteenth  year  of  her  present  Msgesty's  reign, 
Sntitoled  *<  An  Act  to  regulate  the  proceedings  in 
the  high  Court  of  Chancery  in  Ireland/* 

XLJ*  From  and  after  ihe  commencement  of  this 
Ad  it  aliall  and  may  be  lawful  for  the  several  chief 
derks,  and  also  the  fecond  clerks  or  registrars  to 
the  Master  of  Rolls  aod  Vice  Chaocellors  respec- 
livelj*  and  all  other  persons  who  mav  hereafter  be 
app^oted  chief  derks,  and  second  (Herks  or  regis* 
trars  to  the  Master  oi  the  Rolls  respectively,  or  to 
any  future  Master  of  the  Rolls  or  Vice  Chancellor, 
while  they  shall  respectively  continue  to  hold  their 


respective  offices;  and  they  are  hereby  fully  autho- 
rized, empowered,  and  directed  to  sdminister  oaths, 
and  to  take  affirmations,  declarations,  or  attestations 
of  honour,  examinations,  or  other  matters  whatever 
to  be  put  in  on  oath  in  the  said  Court  of  Chancery; 
and  all  persons  swearing,  declaring,  affirming,  or 
attesting  before  any  of  such  persons  so  by  this  Act 
authorised  to  administer  oaths  and  take  declarations, 
affirmations,  or  attestations  of  honour,  shall  be  lia- 
ble  to  all  such  penalties,  punishments,  and  conse- 
quences for  any  wilful  and  corrupt  false  swearing, 
declaring,  affirming,  or  attesting  contained  therein, 
as  if  the  same  had  been  sworn,  declared,  affirmed, 
or  attested  before  any  person  now  bv  law  authorised 
to  administer  oaths,  and  to  take  declarations,  and 
receive  affirmations. 

XLll.  It  shall  be  lawful  for  the  chief  clerks  of 
the  Master  of  the  Rolls,  Vice  Chancellors,  and  Re- 
ceiver Masters  respectively,  to  ask,  demand,  and  re- 
ceive  in  their  resp^tive  offices,  for  and  on  account 
of  the  matters  and  things  to  be  done  in  or  concern- 
ing the  bnsiness  of  their  several  and  respective  of- 
fices, the  fees  and  sums  of  money  in  the  schedule  to 
this  Act  annexed,  mentioned,  and  none  other  or 
greater  fees  or  sums  of  money  whatever;  and  no 
officer,  deputy,  or  clerk,  or  any  of  such  officers,  shall 
ask,  demand,  or  receive,  from  any  of  the  snitors  of 
the  said  court,  or  from  any  person  whatsoever  on 
their  behalf,  any  fee  or  sum  of  money  whatever  on 
account  of,  or  for  performance  of,  or  under  pretence 
of  performing  any  act,  matter,  or  thing  whatsoever, 
in  anywise  relating  to  the  business  of  the  said  offi- 
ces, or  any  of  them ;  and  the  said  schedule,  and  the 
matters  and  things  therein,  shall  be  taken  as  part  of 
this  Act. 

XLIil.  The  said  dilef  clerks  shall  severally  keep 
or  cause  to  be  kept  in  their  offices  accurate  accounts 
of  all  sums  of  money  received  for  fees  in  pursuance  of 
this  Act,  and  shall  out  of  the  sums  received  for  such 
fees  pay  to  the  scrivenery  clerks  employed  by  them 
respectively  in  pursuance  of  this  Act,  for  all  copies 
made  by  such  clerks  at  the  rate  of  three  halfpence 
per  folio  of  seventy-two  words,  and  shall  also  retain 
and  pay  for  stationery,  coals,  office  keeper,  and  such 
other  incidental  expenses  such  sums  as  shall  appear 
necessary  to  the  Commissioners  for  auditing  public 
accounts,  and  shall  quarterly  and  every  quarter  on 
every  twenty  fifth  day  of  March,  twenty-fouMi  day 
of  June,  twenty-ninth  day  of  September,  andtwenty« 
fifth  day  of  December,  or  within  ten  days  next  after, 
transmit  to  the  Commissioners  of  her  Majesty's 
Treasury  an  account  on  oath  of  their  respective  re- 
ceiptsand  disbursements,  and  shall  upon  such  account 
being  audited  pay  into  the  exchequer  to  the  credit  of 
the  consolidated  fund  such  balance,  if  any,  as  may 
be  in  their  respective  hands  on  foot  of  such  accounts, 
and  if  at  any  time  any  balance  shall  appear  due  to 
any  of  the  said  chief  clerks  on  account  of  expenses 
of  their  said  offices,  it  shall  be  lawful  for  the  Com- 
missioners of  her  Majesty's  Treasury  or  any  three 
or  more  of  them,  and  they  are  hereby  empowered 
from  time  to  time  if  they  shall  think  fit,  to  cause  to 
be  issued  and  paid  out  of  the  said  consolidated  fund 
to  such  chief  clerks  such  sum  of  money  as  shall  be 
necessary  to  defray  the  expenses  incurred  in  their 
respective  offices  as  aforesaid. 
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XLIV.  In  the  construction  of  this  Act  the  ex- 
pression «'  Lord  Chancellor"  shall  mean  and  inelade 
the  Lord  Chancellor,  Lord  Keeper,  and  Lords  Comr 
missioners  of  the  Great  Seal  of  Ireland  for  the  time 
being. 

XLV.  This  Act  shall  eonaMffoe  and  take  effect 
from  asd  aflcr  the 


SCHEDULE  of  Fees  to  be  received  in  the  re- 
spective offices  of  the  Chief  Clerks  of  the 
Master  of  the  Rolls,  Vice  Chancellors,  and 
Receiver  Masters  under  the  foregoing  Act. 

#•    cf. 

Copies  of  pleadings,  statements,  accounts, 
and  all  other  documents  of  every  descrip- 
tion required  from  said  offices  or  any  of 
them,  for  each  folio  containing  seventy- 
two  words,  or  concluding  fraction  of  a 
folio,      .        .        .        .        •        ..04 

For  engrossing  decrees  and  orders  for  sig- 
nature of  the  officer,  previous  to  same  be- 
ing transmitted  to  the  Registrar's  office, 
for  each  folio  of  seventy-two  words,  or 
concluding  fraction  of  a  folio,         .        .04 

Search  for  papers  or  documents  for  any  pe-  . 
riod  exceeding  one  year,  and  not  exceed- 
ing three  years,  antecedent  to  the  time  of 
making  such  search,  where  the  party  re- 
quiring the  search  to  be  made  shall  not 
take  out  a  copy  of  the  document  or  docu- 
ments searched  for,         •        .        .        .10 

Search  for  papers  or  documents  for  any  pe- 
riod exceeding  three  years  antecedent  to 
the  time  of  making  such  search,  where 
the  party  requiring  the  search  to  be  made 
shall  not  take  out  a  copy  of  the  docun^ent 
or  documents  searched  for,     •        .        .30 


A   BILL 

To  AMEND  TB1&  PRACTICE  AND  CoVRSB  OF  PRO- 
CEEDING IN  T^fi  HIGH  Court  of  Chancbrt  in 
Ireland. 

*  (^Prepared  and  brought  in  by  Mr.  Whiteside^ 
Mr.  Napier^  and  Mr.  Malins.) 

[Note  — The  words  printed  in  ItaUc$  are  proposed  to  be 
inserted  in  Committee.] 

Whereas  an  Act  was  passed  in  the  thirteenth  and 
fourteenth  years  of  the  reign  of  her  present  Majesty, 
intituled  '*  An  Act  to  regulate  the  proceedings  in 
the  high  Court  of  Chancery  in  Ireland:'*  and  whereas 
it  is  expedient  further  to  amend  the  practice  there- 
of: be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  witli  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in'  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

I.  The  said  recited  Act,  and  all  orders  made 
thereunder  or  by  virtue  of  any  other  authority, 
shall  be  continued  in  full  force,  except  where  the 
same  shall  be  altered,  amended,  or  are  inconsistent 
with  the  provisions  of  this  Act. 

II.  Where  any  person  shall  apply  to  the  Lord 
Chancellor  by  petition  under  the  provisions  of  the 


said  recited  Act,  in  any  case  where  the  petitioner 
is  or  ekUna  to  be, 

A  legal  or  eqmtable  morlgagee  or  parson  enti- 
tM-to  a  eiwfjge  or  incomhrance  affectiog  pro* 
perty,  seeking  foredosore  and  sale,  or  sale,  or 
otherwise  to  enforce  his  security : 
A  person  entitled  to  a  tent^charge,  and  seeking 
to  have  the  arrears  thereof  paid  by  the  appoint- 
ment of  a  receiver,  or  by  the  sale  of  the  lands 
on  which  the  rent-charge  is  charged : 
A  person  entitled  to  redeem  any  legal  or  eqpitt^ 
Me  mortgage  or  any  lien  seeking  to  redisem 
same: 
A  creditor  upon  the  estate  of  a  deceased  person 
seeking  payment  of  his  debt  out  of  the  deoeaa- 
ed's  real  and  personal  assets : 
A  legatee  upon  the  estate  of  a  deceased  person 
seeking  payment  of  his  legacy  out  of  the  de» 
ceased's  real  and  personal  assets : 
A  creditor  upon  the  estate  of  a  deceased  person 
seeking  payment  of  bis  debt  oi^t  of  the  deoeas* 
ed's  personal  assets : 
A  legatee  ooder  the  will  of  any  decease^  person 
seeking  payment  or  delivery  of  his  legacy  out 
of  the  deceased's  personal  asseta; 
A  residuary  legatee,   or  one  of  the  residuary 
legatees,  of  any  deceased  person  seeking  an 
account  of  the  residue  and  payment  or  appro- 
priation of  his  share  therein : 
The  person  or  any  of  the  persons  entitle  to  the 
personal  estate  of  any  person  who  may  have 
died  intestate,  and  seekii^  an  account  of  such 
personal  estate  and  payment  of  his  share  there* 
of: 
An  executor  or  administrator  of  any  deceased 
person  seeking  to  have  the  personal  estate  of 
such  deceased  person  •  administered  under  the 
directions  of  the  cquft : 
A  person  entitled  to  the  specific  performance  of 
an  agreement  for  the  sale  or  purchase  of  any 
property  seeking  such  spfoific  perfonnance : 
A  person  entitled  to  an  Aooount  of  the  dealings 
and  transactions  of  a  partnership  dissolved  or 
expired  seeking  such  account : 
A  person  entitled  to  an  equitable  estate  or  inte- 
rest and  seeking  to  use  the  name  of  hb  trustee 
in  prosecuting  an  action  for  his  own  sole  bene- 
fit: 
the  petition  in  the  said  several  cases  she^U  be  in  the 
form  and  to  the  etiect  set  forth  in  Schedule  A  here- 
unto annexed,  as  applicable  to  the  particular  oase^ 
or  as  near  thereto  as  circumstances  may  permit; 
but  if  any  of  the  cases  herein- before  enumerated 
involve  or  are  attended  by  such  special  circumstan- 
ces affecting  either  the  estate  or  the  personal  con- 
duct of  the  respondent  as  to  require  apecial  relief, 
or  if  it  be  necessary  that  other  matters  should  be 
stated  and  put  in  issue  in  additioa  to  those  contained 
in  the  said  forms  pespeetivel)% .  the  petitfoner  shall 
be  at  liberty  to  frame  his  petition  accordingly. 

III.  If  a  petition  for  ai^  of  the  parposes  to 
whjeh  the  forms  set  fortte  in  $0bedule  A  aro  appli- 
cable shall  be  fmuned  otherwise  than  in  accordanoe 
with  the  form  applicable  thereto,  and  it  shall  appear 
to  the  court  on  the  hearing  of  such  petition  that  the 
petition  should  have  been  framed  to  the  effect  of  the 
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form  io  said  8<^edole  applicable  to  the  case,  the 
coort  may  order  that  the  increased  costs  occasioned 
bj  such  proceeding  beyond  the  amount  of  costs 
whidi  would  have  been  sustained  in  proceeding  ac- 
cording to  the  siaid  forms  shall  be  borne  and  paid 
by  the  petitioner. 

IV.  Every  petition  herein-before  enumerated 
wliidi  afaall  not  be  in  the  form  or  to  the  effect  set 
forth  io  Scbediile  A,  as  applicable  to  the  particu- 
lar eaae»  and  also  all  other  petitions  and  all  affida- 
vits fled  onder  said  Acts,  shall  be  drawn  without 
npetitiain,  impertinence,  prolixity^  or  scandal ;  and 
faeh  parts  of  records,  deeds,  and  documents  as  shall 
be  pertinent  and  material  shall  be  alone  set  o«r 
tbmin ;  and  such  parta  ao  set  out,  as  well  tm  all 
oCber  matters  contained  in  any  petition  0f  affidavit, 
^afil»e  abstracted  and  stated  as  coudsely  as  pos- 
sibiey  consistently  with  a  clear  statement  of  the 
facts ;  and  every  petition  fled  under  the  said  Act 
shall  be  signed  by  couoarf ;  and  if  the  court  shall, 
oo  the  hearing  of  dw  petition,  be  of  opinion  that 
any  petition  or  aflldavit  is  prolix  or  scandalous,  the 
coort  may  mAe  snch  order  in  respect  to  the  costs 
oeeastonedf  by  such  prolixity  or  scandal  as  to  the 
eonpt  shall  seem  fit. 

T.  The  statiements  in  all  petitions  under  the  said 
Act  shall  be  divided  into  short  and  separate  para- 
graphs ^  conveniently  as  may  be,  which  shall  be 
Dombered  consecutivelv  1,  2,  8,  &c ;  and  the  in- 
terrogatories, if  any,  which  shall  be  annexed  to  the 
petition  or  filed  shall  also  be  divided  in  like  man- 
ner and  numbered  consecutively,  beginning  from 
the  last  bumber  of  the  paragraphs  in  the  state- 
ment ;  and  such  of  the  interrogatories,  if  any,  as 
eadi  respondent  is  required  to  answer  shall  be  spe- 
cified in  a  note  at  foot  of  the  interrogatories  or  pe- 
tideo,  io  the  form  or  to  the  efi^sct  following  ;  that 
is  to  say,  ^<  the  respondent  C  D  is  required  to  an- 
sw^  the  interrogatories  numbered  respectively  11, 
If,  13,  &c  (or  as  the  case  may  be);  and  the  re- 
spondeat £  F  is  required  to  answer  the  interroga- 
tories numbered  respectively  14, 16,"  &c.  (or  as  the 
case  may  be) 

Vi.  It  shall  not  be  competent  to  any  respondent 
in  any  suit  in  the  said  court  to  take  any  objection 
ior  iiant  ef  partiSe^  to  sudi  scat  in  any  case  to  which 
the  roles  next  herein -after  set  forui  extend;  and 
iudi  rales  shall  be  deemed  and  taken  as  part  of  the 
law  and  practice  of  the  said  court,  and  any  law  or 
practice  of  the  said  court  inconsistent  therewith 
shall  be  and^ls  hereby  abrogated  and  aamilled : 
Rule  1.  Any  reaidiiary  legatee  or  next  of  kin 
oaayy  without  serving  the  remaining  residuary 
legatees  or  next  of  kin,  have  a  decree  for  the 
adaiintMnt^n  of  the  pergonal  estate  of  a  de- 
ceased person. 
Role  2.  Any  legatee  interested  in  a  legacy  char- 
ged npMi^al  estlite^  and  any  person  interested 
In  the  proceeds  of  teal  estate  directed  to  be 
sold,  tnay,  without  serving' 'any  other  legatee 
or 'psMotf  likteirested>  in  the  proi^Beds  of  the  es- 
tate^ hive  a  dec^e  fof  th^  administration  of 
the  estate  of  a  deceased  person. 
Ruled.  Any  residuary  devisee  or  heir  may,  with^* 
oat  serving  any  co-residuary  devisee  or  co-beir, 
have  the  like  decree. 


Rule  4.  Any  one  of  several  cestuis  que  trust  un- 
der any  deed  or  instrument  may,  without  serv. 
iag  any  other  cestuis  que  trust,  have  a  decree 
for  the  execution  of  the  trusts  of  the  deed  or 
instrument. 
Rule  5.  In  all  cases  of  suits  for  the  protection 
of  property  pending  litigation,  and  in  all  cases 
in  the  nature  of  waste,  one  person  may  sue  on 
behalf  of  himself  and  of  all  persons  iiaving  the 
same  interest. 
Rule  6.  Any  executor,  administrator,  or  trustee 
may  obtain  a  decree  against  any  one  legatee^ 
next  of  kin,  or  cestui  qua  trust  for  the  admi- 
nistration of  the  estate  or  the  execution  of  the 
trusts. 
Rule  7.  In  all  the  above  cases,  the  court,  if  it 
shall  see  fit,  may  require  any  other  person  or 
persons  to  be  made  a  party  or  parties  to  the 
suit,  and  may,  if  it  shall  see  fit,  give  the  con- 
duct of  the  suit  to  such  person  as  it  may  deem 
proper,  and  may  make  such  order  in  any  par- 
ticular case  as  it  may  deem  just  for  placing 
the  respondent  on  the  record  on  the  same  foot- 
ing in  regard  to  costs  as  other  parties  having 
a  common  interest  with  him  in  the  matters  in 
question. 
Rule  8.  In  all  the  abovei  cases,  the  persons  who 
according  to  the  present  practice  of  the  court . 
would  be  necessary  parties  to  the  suit  sliall  be 
served  with  notice  of  the  decree,  and  after 
such  notice  they  shall  be  bound  by  the  pro- 
ceedings in  the  same  manner  as  if  they  had 
been  originally  made  parties  to  the  suit,  and 
they  may,  by  an  order  of  course,  have  liberty 
to  attend  the  proceedings  under  the  decree ; 
and  any  party  so  served  may,  within  such  time 
as  shall  in  that  behalf  be  prescribed  by  the  ge- 
neral order  ^f  the  Lord  Chancellor,  apply  to 
tlie  court  to  add  to  the  decree* 
Rule  9.  In  all  suits  concerning  real  or  personal 
estate  which  is  vested  in  trustees  under  a  will, 
settlement,  or  otherwise  such  trustees  shall  re- 
present the  persons  beneficially  interested  un- 
der the  trust,  in  the  same  manner  and  to  the 
same  extent  as  the  executors  or  adpnioistra- 
tors  io  suits  concerning  personal  es^ite  repre- 
sent the  persons  beneficially  interested  in  such 
personal  estate ;  and  in  such  cases  it  shall  not 
be  necessary  to  make  the  persons  beneficially 
interested  under  the  trusts  parties  to  the  suit ; 
but  the  eourt  may,  upon  consideration  of  th^ 
matter  on  the  hearing,  if  it  shall  so  think  fit, 
order  such  persons,  or  any  of  them,  to  be  made 
parties.  ' 

Vil.  Jf  in  any  suit  or  other  procee4ing  before 
the  coort  it  shall  appear  that  any  deceased  person 
who  was  interested  in  the  matters  in  question  has 
no  legal  representative,  it  shall  be  lawful  for  ther 
court  either  to  proceed  in  the  absence  of  any  per- 
son representing  the  estate  of  such  deceased  per- 
son, or  to  appoint  some  person  to  repress t  such 
estate  for  all  the  purposes  of  the  suit  or  other  pro-» 
ceediog,  on  such  notice  to  such  person  or  persons, 
if  any,  as  the  court  shall  think  fit,  either  specially 
or  generally  by  public  advertisement;  and  the  or- 
der so  maae  by  the  court,  and  any  orders  oonse- 
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qaent  thereon,  shall  bind  the  estate  of  such  de- 
eeased  person  in  the  same  manner  in  every  respect 
as  if  there  bad  been  a  daly  constituted  legal  per- 
sonal representative  of  such  deceased  person,  and 
sach  legal  representative  had  been  a  party  to  the 
suit  or  proceeding,  and  had  duly  appeared  and  sub- 
mitted his  rights  and  Interests  to  tiie  protection  of 
the  conrt 

VIIL  If  a  motion  shall  be  made  under  the  8th 
section  of  the  said  recited  Act  for  liberty  to  annex 
interrogatories  to  any  petition  presented  under  said 
Act,  or  to  any  affidavit  filed  by  way  of  answer  to 
such  petition,  or  td  file  interrogatories  to  be  an- 
swered by  the  petitioner  or  respondent  respectively, 
and  the  court  shall  make  an  order  giving  liberty  to 
annex  or  file  same,  the  court  may  by  such  order  di- 
rect that  the  consideration  of  the  costs  of  the  said 
motion,  and  order,  and  of  such  iDterros^tories  and 
the  proceedings  thereon,  and  of  the  liability  of  the 
petitioner  to  pay  the  additional  costs  occasioned  by 
such  interrogatories,  shall  stand  over  until  the  hear- 
ing  of  the  said  petition. 

IX.  In  all  cases  in  which  the  petition  prays  for 
the  foreclosure  and  sale,  or  for  the  sale  of  land  for 
the  payment  of  incumbrances,  it  shall  not  be  neces- 
sary for  the  petitioner  to  make  any  person  respon- 
dent in  the  said  petition  save  the  owner  of  the  land, 
and  where  such  petition  seeks  an  account  of  per- 
sonal estate  the  person  representing  such  personal 
estate ;  and  it  shall  not  ^e  necessary  to  serve  any 
other  person  with  notice  of  socli  petition,  unless 
the  court  shall  otherwise  direct ;  and  if  tlie  peti- 
tioner shall  mak«  any  other  person  a  respondent, 
the  costs  occasioned  thereby,  and  the  costs  of  all 
proceedings  consequent  thereon  shall  be  paid  by 
the  petitioner,  unless  the  court  shall  otherwise  di- 
rect. 

X.  The  term  ^  the  owner  of  the  land,"  as  here- 
in-before  used,  shall  mean  any  person,  save  as  here- 
in-after mentioned*  who  by  the  rules  and  practice 
of  Courts  of  Equity  in  Ireland  is  a  necessary  party 
to  a  suit  for  the  foreclosure  and  sale,  or  for  the  sale 
of  lands  for  the  payment  of  incumbrances:  provided 
always,  that  no  incumbrancer)  whether  by  mortgage 
Of  otherwise,  or  any  person  in  whom  any  estate 
shall  be  vested  solely  as  a  trustee  for  soeh  incum- 
brancer, shall  be  deemed  to  be  ^  the  owner  of  the 
knd"  as  aforesaid,  unless  such  incumbrancer  ahall 
be  in  the  actual  possession  or  receipt  of  the  reuts 
and  profits  of  said  lands  otherwise  than  by  a  recei- 
ter  or  sequestrator  appointed  by  the  court. 

XI.  Petitions  under  said  Act  shall  be  verified  by 
the  affidavit  of  the  petitioner,  unless  as  herein-after 
mentioned. 

XII.  Petitionsundersaid'ActAledbythe Attorney 
or  Solicitor  General  in  his  official  character,  and 
where  there  shall  be  no  relator,  need  not  be  verified, 
but  where  there  shall  be  a  relator,  the  petition  may 
be  verified  by  the  affidavit  of  such  relator. 

XIII.  Petitions  under  said  Act  filed  io  the  name 
of  a  person  found  to  be  of  unsound  mind  may  be 
verified  by  the  affidavit  of  the  committee  of  such 
person,  when  filed  by  a  corporation,  by  the  affidavit 
of  any  officer  of  said  corporation. 

(To  be  continued  J 
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eflbadous  principles  of  the  Ipecacuanha  and  clher  expectorants  H 
ta  ibund  ovist  useAil  in  aSbotions  of  the  chest,  allaying  the  trouhlesoaM 
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DUBLIN^  APRIL  7,  1855. 


Di  diferenee  to  a  certain  class  of  public  opiDion^ 
ttaoodbd  by  a  cotisiderable  section  of  the  press,  the 
^fipivermneot  have  resolved  upon  tlie  abolition  of  the 
stamp  duties  upon  newspapers,  except  as  an  eqai- 
valent  for  transmission  througii  tiie  post. 

Convinced  as  we  are  of  the  essential  advantages 
of  direct  over  indirect  taxation,  we,  of  course,  hail 
every  remission  of  the  latter  description  of  duties 
as  a  step  in  the  right  direction.    We,  however,  do  not 
regard  the  proposed  innovation  with  the  enthusiasm 
with  which  it  has  been  received  in  certain  quarters, 
and  indeed  for  more  than  one  reason  we  are  inclined 
to  question  its  policy.     In  the  first  place,  we  think 
that  it  is  very  questionable  whether  it  is  altogether 
wise  at  the  present  moment  to  give  up  £200,000 
kitlierto  yielded  to  the  Exchequer  from  this  source, 
■erely  to  satisfy  a  craving  for  cheap  news.     Of 
coarse,  the  plea  for  thus  doing  is  the  necessity  for 
popular  education.     If  the  extension  of  the  press  in 
the  direction  likely  to  be  engendered  by  this  relax- 
ation did  tend  to  promote  the  spread  of  useful  know- 
ledge, we  should  be  the  last  to  say  a  word  to  dis- 
eoarage  so  beneficial  a  scheme,  even  though  the 
bss  of  national  income  were  likely  to  be  conside- 
rably greater.     But  it  may  well  be  questioned;  by 


appealing  to  past  experience,  whether  newapapers 
Br4  the  best  primary  instructors  of  the  people. 

The  treatises  which  will  best  impart  dementary 
education  are  those  which  are  written  calmly; and 
impartially,  in  the  spirit  of  a  judge,  not  of  a  partiMn. 
Their  ohgeet  should  be  to  communicate  truth  to  the 
best  of  the  author's  abUiCy,  not  merely  to  enlist  the 
reader  in  a  particular  faction.  The  press,  on  the 
other  hand,  usually  assumes  rather  the  function  of 
an  advocate,  whose  aim  is,  at  all  hazards,  to  carry 

his  point. 

A  good  educational  foundation  should  be  laid 
before  indiscriminate  newspaper  reading  can  be 
at  all  beneficial,  or  indeed  free  from  serious  abuse. 
We  are  convinced  that  very  few  experienced  in- 
structors of  youth  would  desire  that  the  junior 
classes  should  become  "constant  readers  j"  and 
there  is  a  strict  analogy  for  many  purposes  between 
the  uneducated  mind  of  the  youth  and  the  adult. 
Again,  we  feel  assured  that  those  who  have  gained 
a  competent  share  of  education  will  feel  little  diffi- 
culty in  gaining  access  to  the  leading  newspaper 
organs  of  the  day,  even  under  the  incubus  of  a 
penny  stamp.  If  the  object  be  to  encourage  popu- 
lar education  by  means  of  the  press,  we  should 
much  prefer  that  additional  postal  facilities  should 
be  given  to  what  we  regard  as  the  real  instructors 
of  the  people,  namely,  such  works  as  Chamber's 
Journal,   Dickens'   Household    Words,  &c.      Let 
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drawbacks  oo  paper  duties  be  freely  given  to  books 
of  this  class,  as  the  information  which  they  contain 
is  solid  nutriment  for  the  mind,  not  merely  fuel  for 
political  and  personal  prejudices. 

In  making  these  remarks  we  would  not  wish  to 
be  supposed  to  be  insensible  to  the  obligations  which 
the  British  public  owe  to  the  leading  newspaper 
journals,  not  only  as  bulwarks  of  liberty  and  pro- 
gressive advancement,  but  likewise  as  popular  in- 
structors ;  but  it  is  no  disparagement  to  these  lead- 
ers of  public  opinion  to  say  that  the  elementary 
education  of  the  people  should  be  confided  to  hands 
other  than  those  of  the  Fourth  estate.  It  is  never- 
theless evident  that  there  has  been  too  general  an 
expression  of  public  sentiment  in  favour  of  the  pro- 
posed measure,  and  that  it  finds  too  much  favour 
with  a  class  which  a  struggling  Administration  find 
it  their  interest  to  conciliate,  to  render  it  probable 
that  the  scheme  will  be  abandoned  in  deference  to 
the  remoDttrancesof  the  leading  organs  of  the  metro- 
politan Press,  which  have  protested  against  it.  We 
only  hope,  therefore,  that,  whilst  in  committee,  and 
before  it  passes  t!ie  third  reading,  it  will  undergo  a 
slight  modification,  which  would,  at  all  events,  obviate 
the  chance  of  a  positive  mischief.  As  the  bill  stands, 
it  provides  that  for  those  journals  which  continue  to 
avail  themselves  of  the  right  of  transit,  per  post,  on 
a  privileged  basis,  the  stamp  shall  be  retained,  and 
therewith  the  stamp  oflSce  regulations.  The  pro- 
prietors of  such  journals  will  still  have  to  enter  into 
preliminary  securities,  liable  to  be  estreated  in 
case  of  conviction  for  libel.  The  petty  journals, 
however,  who  are  satisfied  with  a  merely  local  cir- 
culation, may,  by  foregoing  the  postal  privilege, 
escape  the  inconvenience  of  entering  into  cautionary 
bonds.  Now,  much  as  we  admire  the  principles  of 
free  trade,  we  must  avow  our  abhorrence  of  any 
thing  whicli  is  calculated  to  promote  free  trade  in 
slander,  and  we  cannot  regard  without  dismay  the 
risk  to  which  this  enactment  may  expose  the  public, 
in  having  character  placed  at  the  mercy  of  a  «et 
of  petty  scribblers,  perhaps  not  worth  the  value  of 
the  paper,  ink,  and  types  with  which  they  blacken 
their  neighbours'  reputation.  The  wholesome  re- 
striction of  the  present  law,  which  is  to  be  partially 
continued,  while  it  operates  as  no  check  upon  the 
legitimate  freedom  of  the  press,  affords  some  gua- 
rantee against  a  traflic  in  libel,  and  we  are  really 
at  a  loss  to  know  why  that  should  be  dispensed 
with.  No  respectable  publisher  or  editor  will  incur 
the  slightest  risk  of  not  being  able  to  comply  with 
the  requisite  conditions,  and,  on  the  other  hand, 


such  would  be  a  decided  stumbling-block  in  the  way 
of  a  disreputable  journalist.  We  sincerely  trust 
that  this  condition  will  not  be  dispensed  with,  ex- 
cept in  the  case  of  those  purely  literary,  scientific, 
or  technical  journals,  wliich  have  been  deemed  as 
coming  constructively  within  the  scope  of  the  pre- 
sent law,  and  the  relief  of  which  is,  perhaps,  the 
most  unexceptionable  object  of  the  measure  before 
the  House.* 


A    BILL 

To  AMEND  THE  PRACTICE    AND  CoURSE  OP  PRO- 
CEEDING IN  THE  HIGH  CoURT  OF  ChANCERT  IN 

Ireland. 

(Prepared  and  brought  in  by  Mr,  Whiteside, 

Mr.  Napier^  and  Mr.  Malins.) 

[Note. — The  words  printed  in  Italia  are  proposed  to  be 

inserted  in  Committee.] 

{Continued from  page  120.; 

XIV.  Every  petition  to  be  presented  under  the 
said  Act,  save  as  next  berdD-after  mentioued,  m^y 
be  verified  by  affidavit  annexed  thereto  or  sub* 
scribed  at  foot  thereof,  to  the  eflTect  set  out  In  the 
schedule  annexed  to  the  said  Act,  and  no  coste  of 
any  further  or  additional  affidavit  in  verification  in 
the  first  instance  shall  b^  allowed,  except  in  injunc- 
tion petitions,  unless  specially  allowed  by  the  court. 

XV.  Where  the  petitioner  or  other  person  here- 
in-before  authorized  to  verify  the  petition  is  unable, 
by  reason  of  absence  from  the  United  Kinjrdoro,  or 
from  being  an  infant,  or  from  any  other  cause,  to 
verify  the  same,  any  person  acquainted  with  the 
facts  shall  be  at  liberty  to  make  the  affidavit  to  ve- 
rify 5  but  such  affidavit  shall  not  be  in  the  short 
form  set  forth  in  the  schedule  to  the  Act,  and  the 
party  making  such  affidavit  shall  state  the  reason 
why  it  is  not  verified  in  the  manner  directed  by  the 
preceding  orders;  and  the  written  authority  of  the 
petitioner  or  other  person  who  shall  have  directed 
the  solicitor  to  present  such  petition  shall  be  also 
verified ;  and  if  the  court  shall  be  of  opinion,  on 
the  hearing  of  the  petition,  that  the  petition  should 
not  have  been  verified  in  the  manner  herein-before 
mentioned,  the  court  may  make  such  order  as  to 
the  further  verification  of  the  petition,  and  as  to 
the  costs  consequent  thereon,  as  to  the  court  shall 
seem  just. 

XVI.  In  every  case  in  which  there  shall  be  more 
than  one  defendant  to  a  bill  or  respondent  to  a  pe- 
tition, and  in  which  an  application  shall  be  made 
to  the  court  to  oblige  the  plaintiff"  or  petitioner  re- 
siding out  of  tlie  jurisdiction  to  give  security  for 
costs;  the  judge  or  officer  who  shall  fix  the  amount 
of  such  security  shall  estimate  a  sufficient  sum  as 


•  In  the  debate  upon  the  second  reading  of  the  Bill  the 
Attorney  General  is  reported  to  have  said,  in  reply  to  an 
objection  urged  against  the  measure  similar  to  what  we 
have  been  stating,  that  •*  it  must  be  remembered  that  the 
proposition  for  doing  away  with  the  safeguaids  of  secnri. 
ties  and  registration  formed  no  integral  p^rt  of  the  measure, 
and  t:ould  be  dispensed  with."— TVium,  Friday,  March  27. 
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rach  seemity  for  the  costs  of  all  the  defendants  or 
respoBdenU,  imless  any  party  shall  forego  his  right 
to  soeli  0eci]irity,  in  which  case  an  adequate  sum 
shall  be  fixed  as  security  for  the  costs  of  the  re- 
maintDg  parties,  aod  no  further  application  for  such 
pnrpoee  shall  be  entertained ;  and  all  farther  pro- 
ceediiiga  in  such  caose  shall  be  stayed  until  such 
seeority  be  glTeo. 

XVIL  Before  the  name  of  any  person  shall  be 
oMd  in  any  soit  or  matter  to  be  institnted  in  the 
Mid  court  as  next  friend  of  any  infant,  married 
woman,  or  other  party,  or  as  relator  in  any  infer- 
nttlon,  SQch  person  shall  sign  a  written  authority 
Is  the  solicitor  for  that  purpose,  and  such  autho- 
rity shall  be  filed  with  the  cause  petition. 

XVIIL  From  and  after  the  time  herein-after 
appointed  for  the  commencement  of  this  Act,  every 
esQse,  canse  petition,  or  proceeding,  whether  in  mi- 
nor or  Innatic  matters,  or  under  any  statute,  or 
otherwise,  except  matters  in  bankruptcy,  which 
(irons  their  nature  would  io  the  ordinary  course  of 
the  court  before  the  passing  of  this  Act  have  re- 
qaired  or  involved  a  reference  to  a  Master  in  or- 
diaary  to  take  an  account  or  to  make  any  other  in- 
vestt^tloo,  inquiry,  or  report,  shall  be  heard  in  the 
irst  instance,  or  shall  be  moved  (as  the  case  may 
be)  before  the  Master  of  the  Rolls  or  one  of  the 
Vice  CbiwceUors  of  the  court;  and  all  such  causes, 
matters,  or  proceedings  shall  be  so  set  down  before 
the  said  j^idgeti  respectively  in  rotation  as  each  case 
shall  be  presented  to  the  Registrar  of  the  judge  in 
whotae  court  such  cause,  cause  petition,  matter,  or 
thing  shall  have  been  attached  for  that  purpose; 
provided  nevertheless,  that  no  cause  or  cause  peti- 
tion shall  be  so  set  down  unless  counsel  for  the  pe- 
titieaer  or  other  person  so  applying  shall  certify 
under  bis  hand  that  such  cause,  matter,  applica- 
fioo,  or  other  proceeding  is  of  such  nature  as  afore- 
said, and  that  no  such  cause,  matter,  application, 
or  pioeeeding  shall  be  heard  or  set  down  to  be 
heiffd  by  anch  fudge  if  the  Lord  Chancellor  shall 
direct  the  same  to  be  heard  before  himself,  whe- 
ther by  a  general  order  or  by  special  order  in  the 
partieolar  case  obtained  upon  an  application  for 
that  purpose. 

XIX.  Every  petition  or  motion  not  being  in  a 
canse  or  matter  which  may  have  been  attached  in 
the  oonrta  of  the  Master  of  the  Rolls  or  one  of  the 
Vice  Chancellors,  in  manner  herein  provided,  shall 
be  heard  beibre,  or  an  order  made  thereon  by,  the 
Lord  Chancellor,  unless  otherwise  provided  by  a 
general  order  of  the  court,  or  by  the  special  direc- 
tioo  of  the  Lord  Chancellor  in  the  particular  case. 

XX.  In  all  causes  or  cause  petition  matters,  which 
from  their  nature  are  to  be  heard  before  the  Mas- 
ter (^  the  Rolls  or  one  of  the  Vice  Chancellors  as 
aforesaid,  the  derk  of  the  appearances  shall  stamp 
the  bill  or  cause  petitions,  as  for  that  purpose,  with 
the  name  of  some  one  of  such  judges  according  to 
rotation,  as  such  bills  or  petitions  shall  be  present- 
ed to  him ;  and  the  solicitor,  on  filing  every  such 
bill  or  petition,  shall  lodge  in  the  Rolls  office  a  fair 
eopy  of  the  same,  also  stamped  by  the  derk  of  ap- 
pearances with  the  name  of  the  judge  of  the  court 
to  which  the  same  shall  be  so  attached,  and  such 
eopy  shall  be  forthwith  transmitted  from  the  Rolls 
ofllce  to  the  office  of  the  registrar  of  such  judge. 


XXI.  In  all  cases  where  petitions  are  to  be  heard 
before  the  Lord  Chancellor,  the  clerk  of  appear* 
ances  shall  stamp  the  same  accordingly,  and  shall 
at  the  same  time  stamp  the  name  of  one  of  the 
judges  in  rotation  to  whose  court  it  shall  be  at- 
tached for  performance  of  the  interlocutory  duties 
prior  to  the  hearing,  heretofore  discharged  by  a 
Master  in  ordinary,  and  also  in  case  the  Lord 
Chancellor  shall  make  any  reference  at  the  hear- 
ing thereof. 

XXIL  All  petitions  (not  being  cause  petition 
matters)  which  from  their  nature  are  to  be  moved 
before  the  Master  of  the  Rolls  or  one  of  the  Vice 
Chancellors  as  aforesaid,  and  which  according  to 
the  present  practice  of  the  court  are  presented 
through  the  secretary  to  the  Lord  Chancellor,  or 
the  secretary  to  lunatics,  shall  be  stamped  by  the 
clerk  of  appearances  with  the  name  of  some  one  of 
such  judges,  according  to  rotation  as  such  petitions 
shall  be  produced  to  him  for  that  purpose ;  and  if 
the  Lord  Chancellor  shall  not  direct  the  same  to  be 
moved  before  himself,  or  shall  make  a  reference 
thereon,  the  petition  shall  be  forthwith  transmitted 
to  the  registrar  of  the  judge  to  whose  court  such 
matter  has  been  attached  in  manner  aforesaid* 

XX III.  Upon  the  filing  of  every  petition  in  the 
Rolls  office,  an  entry  shall  be  made  in  a  book,  to 
be  kept  for  that  purpose,  of  the  date  of  the  filing, 
the  names  of  the  parties,  and  of  the  counsel  and 
solidtor  who  signed  4t,  the  judge  to  whose  court 
the  same  has  been  attached,  and  the  number  of 
folios  contained  in  it,  which  book  shall  be  open  to 
the  inspection  of  the  public  during  office  hours 
without  fee;  and  to  enable  the  officer  to  make 
such  entry,  the  solicitor  who  files  the  petition  shall 
caose  to  be  endorsed  legibly  on  the  back  thereof 
the  names  of  the  parties,  petitioner,  and  respond- 
ents therein,  and  the  number  of  folios  contained  in 
snch  petition. 

XXIV.  Upon  the  filing  of  every  cause  petition 
(whether  the  same  shall  fall  within  the  cases  enu- 
merated in  the  fifteenth  section  of  the  said  recited 
Act  or  not)  a  notice  shall  be  served  upon  all  the 
respondents  thereto,  in  the  form  as  herein-after 
next  is  provided,  and  all  the  respondents  who  shall 
be  so  served  with  such  notice  shall  be  bound  by  the 
proceedings  in  such  case  from  the  time  of  such  ser- 
vice, and  any  respondent  who  shall  have  been  ser- 
ved with  such  notice,  and  shall  not  enter  or  cause 
to  be  entered  an  appearance  according  to  the  usual 
practice  of  the  court,  shall  not  be  entitled  to  any 
further  notice  of  the  proceedings  in  such  cause  pe- 
tition matter  until  an  appearance  shall  be  entered 
in  manner  herein -before  mentioned,  and  any  such 
respondent  shall  be  at  liberty  to  enter  an  appear- 
ance at  any  stage  of  the  proceeding  without  any 
role  or  order  for  that  purpose,  and  thereupon,  and 
after  service  of  notice  of  such  appearance,  the  party 
entering  such  appearance  shall  be  entitled  to  be  ser- 
ved with  notice  of  all  proceedings  in  the  petition 
matter  which  may  be  taken  subsequent  to  entering 
such  appearance  without  prejudice  to  any  proceed*^ 
ing  prior  thereto. 

XXV.  The  notice  of  filing  a  petition  under  the 
said  Act  shall  be  in  the  form  and  to  the  effect  in 
that  behalf  set  forth  in  Schedule  B  hereunto  an- 
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nexedy  with  such  variations  as  circumstances  may  |  shall  be  at  liberty,  at '  the  expiration  of  the  said 

require;  but  the  court  shall  not  be  bound  to  set !  periods  respectively,  or  if  there  are  several  reipon- 

aside  or  stay  the  proceedings  in  consequence  of  any  '  dents,  at  the  expiration  of  the  period  vithin  which 

inaccuracy  in  the  notice,  unless  the  court  shall  con-  I  the  affidavits  by  way  of  answer  of  all  tb«  respond- 

sider  that  the  respondent  was  misled  thereby,  and  !  ents  should  be  filed,  to  set  down  the  said  petition 

unless  the  court  shall  so  think  fit.  i  to  be  heard,  and  upon  puch  hearing  the  affidavit  to 

XXVI.  Where  a  respondent  in  any  suit  is  out ;  verify  shall  l>e  considered  sufficient  evidence  of  the 

of  the  jurisdiction  of  the  court,  |  several  matters  of  fact  and  documents  in  the  peti- 

].  The  court,  apon  application,  supported  by    tion  stated  or  referred  to,  unless  the  court  shall 

such  evidence  as  shall  satisfy  the  court  in  .  otherwise  direct,  and  the  ret|)ondent  ahall  not  be  at 

what  place  or  country  such  respondent  is  or  !  liberty  to  file  an  affidavit  afler  the  petition  ahall  be 

may  probably  be  found,  naay  oi^er  that  the  set  down  to  be  heard  without  the  leave  of  the  court 


notice  of  moving  the  cause  petition  may  be 
served  on  such  respondent  in  such  place  or 
country,  or  within  such  limits  as  the  court 
thinks  fit  to  direct : 

2.  Such  order  ia  to  limit  a  time  (depending  on 
the  place  or  country  within  which  the  notice 
is  to  be  served)  after  service  of  the  notice, 
within  which  such  respondent  is  to  file  his  af- 
fidavit by  way  of  answer  to  the  petition  : 

3.  At  the  time  when  such  notice  shall  be  served 
the  petitioner  shall  also  cause  such  respond* 
eut  to  be  served  with  a  copy  of  the  order  giv- 
ing the  petitioner  liberty  to  serve  the  notice, 


upon  special  motion :  provided  always,  that  if  the 
petition  shall  be  amended  in  pursuance  of  the  fiftieth 
section  of  this  Act,  the  petition  shall  not  be  set  down 
until  the  additional  time,  if  any,  allowed  to  the  res- 
pendent  to  file  his  affidavit  by  way  of  answer  to  the 
petition  so  amended,  shall  have  expired. 

XXIX.  If  a  motion  shall  be  made  under  the 
eighth  section  of  the  said  Act,  for  liberty  to  annex 
interrogatories  to  any  petition  presented  under  the 
said  Act,  or  to  any  idffidavit  filed  by  way  of  answer 
thereto,  or  to  file  interrogatories  to  be  answered  by 
the  petitioner  or  respondent  respectively,  nnd  the 
court  shall  make  an  order  giving  liberty  to  annex  or 


and  if  the  respondent  shall  reside  out  of  the  >  file  the  same,  the  court  shall,  by  such  order,  direct 


United  Kingdom,   the  petitioner  shall  also 
cause  a  copy  of  the  petition  to  be  served  on 
the  respondent 
XXVII.  That  when  a  respondent  shall  be  ser- 
ved with  notice  of  filing  a  petition,  the  petitioner 
shall  cause  an  affidavit  of  the  service  thereof  to  be 
filed  in  the  proper  office  of  this  court ;  and  the 
derk  of  the  appearances,  on  production  of  an  at- 
tested oopy  of  such  affidavit,  shall  permit  the  pe- 
titioner's solicitor  to  enter  in  a  book,  to  be  kept  in 
the  offioe  of  the  clerk  of  the  appearanoes  for  that 
purpose,  a  memorandum  of  such  service,  and  of  the 
time  when  such  service  was  made,  which  memoran- 
dum shall  be  in  the  following  form : 


A  B, 
Petitioner ; 

CD, 
Respondent ; 


Memorandum  that  the  respon- 
dent C  D  was  on  the 
day  of  185    duly  served 

with   notice    pursuant  to    the 


and  in  the  matter  ^  nineteenth  (or  twentieth,  as  the 


of  the  Court  of 
Chancery     (Ire- 
land) Regulation 
Act,  1850. 
Dated  this 


case  may  be,)  general  order  of 
the  court,  as  appears  by  the  af- 
fidavit of  filed  the 
day  of  185  . 
day  of             165     . 
£  F,  Solicitor  for  petiUoner, 
(Residence.) 
XXVIII.  Every  respondent  shall  be  at  liberty  to 
file  an  affidavit  by  wi^  of  answer  to  such  petition 
within  the  periods  following,  that  is  to  say,  within 
(twenty)  days  ailer  the  service  ef  notice  of  the  pe- 
tition, if  served  with  notice  in  Ireland,  and  if  the 
respondent  is  resident  out  of  Ireland,  within  such 
time  after  the  service  of  notice  of  the  petition  as 
the  court  shall,  in  the  order  made  under  the  twen- 
ty-first section  of  this  Act,  direct,  and  if  no  affida- 
vit by  way  of  answer  shall  be  filed  within  the  said 
periods  respectively,  or  in  case  of  interrogatories 
being  filed  or  annexed  to  the  petition  within  such 
period  as  shall  be  stated  in  the  order  of  the  conrt, 
made  as  herein  before  mentioned,  the  petitioner 


the  time  within  which  such  interrogatories  shall  be 
answered ;  and  if  such  interrogatories  are  to  be  an- 
swered by  the  respondent,  and  an  order  shall  be 
made  giving  liberty  to  annex  or  file  the  same  before 
the  respondent  shall  have  filed  his  afiidavit  by  way 
of  answer,  the  said  respondent  shall  answer  such  in- 
terrogatories in  the  said  affidavit  so  to  be  filed  by 
way  of  answer  in  the  manner  directed  in  Schedule 
C.  hereunto  annexed. 

XXX.  The  affidavit  filed  by  the  respondent  by 
way  of  anwer  to  the  petition  shall  be  prepared  ac- 
cording to  the  directions  contained  in  Schedule  C 
hereunto  annexed,  and  shall  be  signed  by  counsel, 
and  the  several  matters  offset  and  documents  staled 
and  referred  to  in  the  petition  which  the  respondent 
shall  not  by  his  said  affidavit  require  the  petitioner 
to  prove,  shall  be  taken  to  be  admitted  by  the  res- 
pondent, and  notice  of  the  filing  of  such  affidarit 
shall  be  given  to  the  petitioner  without  delay ;  and 
when  the  respondent  shall  require  to  have  such  proof 
of  the  petition,  or  any  part  thereof,  made  vivk  voce, 
he  shall  add  a  requisition  to  that  effect,  and  if  the 
respondent  shall  only  require  a  portion  of  such  proof 
to  be  made  viv4  voce,  he  shall  specify  such  part  in 
such  requisition,  which  portions  shall  be  shortly  re- 
ferred to  by  the  numbers  of  the  paragraphs  in  such 
petition. 

XXXI.  If  in  any  of  the  cases  herein-before  enu- 
merated a  respondent  shall  file  an  affidavit  by  way 
of  answer,  and  the  court  shall,  Inpon  the  hearing  of 
the  petition,  consider  that  such  respondent  had  not 
any  probable  ground  of  defence,  or  that  the  res- 
pondent put  the  petitioner  on  proof  of  any  matter 
or  document  which  ought  not  to  have  been  disputed; 
or  if  the  court  shall  consider  that  the  affidavit  by 
way  of  answer  was  filed  for  the  purpose  of  delay,  in 
the  said  several  cases  the  court  may  make  an  btder 
at  the  first  or  other  hearing  of  the  petition,  declaring 
snch  respondent  or  his  solicitor  liable  to  pay  all  or 
such  part  of  the  costs  incurred  up  to  and  including 
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mdk  hearing  as  the  court  may  think  just;  ar^d  the 
court  shall  be  at  liberty  to  make  such  order  although 
the  respondent  may  be  a  trustee  or  personal  re- 
presentative, or  a  party  to  whom  costs  are  usually 
awarded. 

XXXII.  The  petitioner  shall,  at  or  before  the 
time  of  filing  his  cause  petition,  lodge  with  bis  soli- 
citor all  deeds,  documents,  and  papers  stated  or  re- 
ferred to  in  his  petition,  or  the  schedulesHhereto, 
which  shall  be  in  his  power,  custody,  or  possession, 
aad  the  respondent  shall  be  at  liberty,  at  all  reason- 
able times  and  without  any  order  of  the  court,  to 
iaspectsuch  deeds,  documents,  and  papers  so  lodged 
with  the  petitioner's  solicitor,  and  to  take  extracts 
dberefrom  ;  and  the  respondent  shall  be  at  liberty, 
vithoDt  filing  a  cross  petition,  to  move  that  the  pe* 
titioner  shall  furnish  the  respondent  with  copies  of 
all  or  any  of  the  said  deeds,  docuHAents,  or  papers, 
upon  payment  tothe  petitidouer's  solictor  therefor,at 
the  rate  of  ame  penny  ha^penny  for  each  office  sheet 
of  the  copies  so  required,  and  the  court  shall  there- 
opcMi  make  such  order  as  shall  appear  to  the  court 
tobe  JQSt. 

XXX III.  If  the  affidavit  filed  by  way  of  answer 
by  the  respondent  does  not  put  the  petitioner  upon 
proof  of  any  matter  of  fact  or  document  stated  or 
referred  to  in  the  petition  or  the  schedule  thereto, 
and  if  the  petitioner  does  not  dispute  any  matter  of 
foct  or  document  stated  or  referred  to  in  such  affi- 
davit or  the  schedule  thereto,  the  petitioner  may, 
when  the  period  within  which  all  the  respondents 
should  filesnch  affidavit  by  way  of  answer  has  elapsed, 
set  down  the  said  petition  for  hearing;  and  a  res- 
pondent who  shall  not  have  filed  such  affidavit  shall 
not  be  at  liberty  to  do  so  after  the  cause  shall  have 
been  so  set  down,  without  the  order  of  the  court  on 
speeial  motion. 

XXXIV.  If  the  affidavit  filed  by  way  of  answer 
by  the  respondent  shall  put  the  petitioner  upon  proof 
of  any  matter  of  fact  or  document  stated  or  referred 
to  to  the  petition  or  the  schedule  thereto,  or  if  the 
petitioner  shall  dispute  any  matter  of  fad  or  docu- 
ment stated  or  referred  to  in  the  affidavit  filed  by 
way  of  answer,  or  the  schedule  thereto,  the  petitioner 
shall  be  at  liberty  to  serve  a  notice  upon  any  res* 
poodent  who  shall  have  filed  such  affidavit  in  the 
form  or  to  the  effect  in  Schedule  D.  hereunto  an- 
oeied  ;  but  such  notice,  if  there  shall  be  more  than 
one  respondent,  shall  not  be  served  until  after  the 
expiration  of  the  time  allowed  to  the  other  respon- 
dent or  respondents  who  shall  not  file  any  such  affi- 
davit to  file  the  same,  and  a  respondent  who  shall 
not  have  filed  such  affidavit  shall  not  be  at  liberty 
to  do  so  after  such  notice  shall  have  been  served, 
unless  by  leave  of  the  court  on  special  motion,  and 
from  and  after  the  service  of  such  notice  the  cause 
in  which  same  has  been  served  shall  be  deemed  at 
ittue. 

XXXV.  The  several  matters  of  fkct  and  docu- 
Bents  stated  and  referred  to  in  the  affidavit  filed  by 
the  respondent  by  way  of  answer,  which  the  peti- 
tioner sliall  not  by  such  notice  require  the  respondent 
to  prove,  shall  be  taken  to  be  admitted  by  the  peti- 
tioner. 

XXXVI.  If  the  respondent  shall  put  the  peti- 
tioner, or  the  petitioner  put  the  respondent,  on  proof 


of  any  matter  of  fact  or  document,  and  the  court 
shall  at  the  hearilig  of  the  petition  consider  that  any 
matter  of  fact  or  document  upon  proof  of  which  the 
petitioner  or  respondent  respeotively  shall  have  been 
put,  ^ught  not  to  have  been  disputed,  the  court  may 
make  such  order  in  relation  to  the  costs  of  such 
proof  as  to  the  court  may  seem  just. 
^  XXXVII.  When  a  petitioner  shall  serve  a  res- 
pondent with  such  notice  as  last  aforesaid  he  shall 
cause  an  affidavit  of  the  service  thereof  to  be  filed  in 
the  proper  office  of  the  court,  and  the  Deputy- keeper 
of  the  Rolls  on  production  of  an  attested  copy  of 
such  affidavit  shall  permit  the  petitioner's  solicitor 
to  enter  in  a  book  to  be  kept  for  that  purpose  a 
memorandum  of  such  service,  and  of  the  time  when 
such  service  was  made,  whidi  memorandum  shall  be 
in  the  following  form : 


A.  fi. 

Petitioner; 

C.  D. 
Respondent ; 
and  in  the  matter  of 
the  Court  of  Chan- 
cery (Ireland)  Regu- 
lation Act,  1850. 


Memorandum  that  the  res* 
pendent)  C-  D.,  was  on 
day  of        185  ,dQly  served 
with  a  notice  as  appears  by 
^the  affidavit  of  filed 

the         day  of  185  , 

and  which  notice  is  as  fol- 
lows: 
(Set  out  the  notice.) 
dated  this  day  of  185  • 

£.  F.  Solicitor  for  Petitioner. 
(Residence.) 

XXXVIII.  Every  party  to  the  cause  who  shall 
have  been  put  upon  proof  of  fagts  or  documents  as 
aforesaid  by  such  notice  shall  be  at  liberty  at  his 
election  to  prove  such  facts  or  doconoents  by  affi- 
davit or  viv4  voce,  or  partly  by  affidavit  and  partly 
vivk  voce,  unless  the  party  so  putting  him  or  her 
upon  such  proof  shall  require  him  or  her  to  make 
such  proof  or  any  part  thereof  viv4  voce  under  the 
providons  of  this  Act. 

XXXIX.  The  mods  of  examining  witnesses  in 
causes  or  cause  petition  matters  in  the  said  court, 
and  all  the  practice  of  the  said  court  in  relation 
thereto,  so  far  as  such  practice  shall  t>^  inconsistent 
with  the  mode  hereinniflter  prescribed  of  examining 
such  witnesses,  and  the  practice  in  relation  thereto, 
shall,  from  and  afler  the  time  appointed  for  the 
commencement  of  this  Act,  be  abolished^  save  as 
herein- after  otb^wise  specially  providedi  and  all 
such  witnesses  shall  be  examined  orally  in  manner 
herein- after  provided:  provided  always,  that  the 
court  may,  if  they  shall  think  fit,  order  any  particular 
witness  or  witneeeese  within  the  jurisdiction  of  the 
said  court,  or  any  witness  or  witnesses  out  of  the 
jurisdiction  of  the  said  court,  to  be  examined  upon 
interrogatories  in  the  mode  now  practised  in  the  said 
court,  and  that  with  respect  to  such  witness  or  wit- 
nesses the  practice  of  the  said  court  in  relation  to 
the  examination  of  witnesses  shall  continue  in  full 
force,  save  only  so  far  as  the  same  are  varied  by  the 
provisions  of  this  Act,  or  as  same  may  be  varied  by 
any  general  order  of  the  Lord  Chancellor  in  that 
behaU*,  or  by  any.  order  of  the  court  with  reference 
to  any  particular  case. 

XL.  The  examination  of  witnesses  de  bene  esse^ 
and  in  suits  to  perpetuate  testimony,  shall  be  con- 
ducted orally  in  manner  herein  provided  instead  of 
upon  interrogatories,  unless  the  court  shall  other- 
wise order. 
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XLI.  All  witnesses  to  be  examined  orally  under 
the  provisions  of  this  Act  shall  be  so  examined  be- 
fore one  of  the  examiners  of  the  court,  or  by  or  be- 
fore an  examiner  to  be  specially  appointed  by  the 
court,  the  examiner  being  furnished  by  the  plaintiff 
or  petitioner  with  a  copy  of  the  bill  or  petition  and 
of  the  answers  or  answering  affidavit  or  affida- 
vits,  if  any,  in  the  cause ;  and  every  such  examina- 
tion shall  take  place  in  the  presence  of  the  parties, 
their  counsel,  solicitors,  or  agents,  and  the  witnesses 
so  examined  orally  shall  be  subject  to  cross-exami* 
nation  and  re*examination,  and  sucli  examination, 
cross-examination,  and  re-examination,  shall  be  con- 
ducted as  nearly  as  may  be  in  the  mode  now  in  use 
in  Courts  of  Common  Law  in  relation  to  witnesses 
not  expected  to  be  present  at  the  trial  of  a  cause, 
and  every  party  to  Ihe  suit  may  have  a  copy  thereof, 
or  any  part  thereof,  in  like  manner  as  examinations 
upon  interrogatories. 

XLIL  The  practice  of  the  said  court  of  issuing 
commissions  to  special  examiners  for  the  examina- 
tion of  witnesses  in  causes  and  matters  depending 
in  the  said  court  l>e  and  the  same  is  hereby  abo- 
lished, and  in  lieu  thereof,  whenever  it  shall  be  ne- 
cessary to  appoint  a  special  examiner  for  the  pur- 
pose of  examining  witnesses,  either  in  chief  or  in 
aid  of  any  inquiry  in  any  cause  or  matter,  the  judge 
before  whom  such  cause  or  matter  shall  be  pend- 
ing, or  to  whose  court  the  cause  or  matter  shall  be 
attached,  shall  appoint  such  examiner  aocordiag  to 
the  present  practice  of  the  court  relating  to  the  ap- 
pointment of  commissioner  examiners,  so  far  as  such 
practice  is  applicable  thereto ;  but  such  appoint- 
ment is  to  be  made  by  the  order  of  such  judge,  and 
such  order  is  to  state  the  rate  of  payment  to  such 
examiner  and  the  time  within  which  the  examina- 
tion is  to  be  closed,  wherever  he  shall  deem  it  ne- 
cessary or  expedient  so  to  do;  and  every  such  ex- 
aminer when  so  appointed,  and  on  taking  the  oath 
herein-after  mentioned,  is  to  have  full  power  and 
authority,  subject  to  the  present  rules  and  practice 
in  that  behalf,  to  summon  for  examination  and  to 
examine  all  witnesses  produced  before  him  for  ex- 
amination in  such  cause  or  matter,  and  to  call  for 
documents  and  to  administer  oaths ;  and  all  per- 
sons examined  before  such  examiner  so  appointed 
as  before  mentioned  shall  be  subject  and  liable  to 
all  such  penalties,  punishment,  and  consequences 
for  any  wilful  and  corrupt  false  swearing,  affirm- 
ing, or  declaring,  as  if  such  witnesses  had  been  ex- 
amined under  the  authority  of  a  commission  issued 
forth  of  the  same  court  and  under  the  seal  thereof. 

XLIIL  Before  proceeding  to  examine  witnesses 
the  examiner  so  appointed  is  to  take  and  subscribe, 
before  some  person  duly  authorized  to  take  affida- 
vits in  or  for  the  said  court,  the  following  oath, 
which  shall  be  annexed  to  and  returned  with  the 
depositions  taken  by  such  examiner^  that  is  to  say, 

**  I,  A  I),  do  swear  that  I  will,  according  to  the 
best  of  my  skill  and  knowledge,  truly  and  faithfully 
perform  the  duty  of  an  examiner  to  examine  wit- 
nesses pursualit  to  the  powers  vested  in  me  by  the 
annexed  order  of  appointment,  and  that  I  will  truly, 
faithfully,  and  without  partiality  to  any  or  either  of 
the  parties  in  this  cause,  take  and  write  down  the 
examinations  and  depositions  of  all  and  every  witness 


and  witnesses  who  shall  be  produced  before  and  exam- 
ined before  me ;  and  further,  that  1  will  fairly  and  trulr 
enter  and  set  down  in  writing  in  the  dominical  of  such 
examination,  the  hours  of  the  day  on  each  day  tbat 
I  shall  be  employed  as  such  examiner,  at  which  I 
shall  respectively  commence  and  conclude  the  exa- 
mination of  the  witnesses  under  such  order,  as  aUa 
the  real  and  true  cause  or  causes  of  my  not  com- 
mencing such  examination  at  or  before  eleven  of 
the  clock  in  the  forenoon,  if  such  should  be  the 
case ;  as  also  of  my  not  continuing  such  examina- 
tion until  four  o'Clock  in  the ,  afternooUf  if  such 
should  be  the  case  ;  as  also  by  whose  delay  or  de- 
fault, so  far  as  1  can  judge,  such  examination  was 
not  commenced  and  continued  (as  the  case  may  be) 
from  eleven  o*Clock  in  the  forenoon  till  four 
o^Clock  in  the  afternoon.        So  help  me  GOD.'* 

XLIV.  When  the  examination  shall  be  doeed, 
the  depositions  shall  be  made  up  by  the  examiner 
and  forwarded  with  the  said  affidavit  by  post  or  by 
hand,  under  the  seal  of  the  said  examiner,  to  the 
office  of  the  examiner  of  the  same  coorty  where 
they  are  thenceforward  to  remain  of  reoord,  and 
all  parties  requiring  them  shall  be  entitled  to  co- 
pies thereof  upon  payment  of  the  l^al  fees  for 
same. 

XLV.  When  an  examination  of  witnesses  is  to 
take  place  in  England  or  in  Scotland,  such  exami- 
nation shall  take  place  and  be  conducted  in,  the 
manner  pointed  out  in  the  thirty-ninth  section  of 
this  Act  by  the  Master  extraordinary  as  at  pre- 
sent, and  the  depositions  of  the  witnesses  shall  be 
returned  by  post  or  by  hand  according  to  the  pre- 
sent course  of  practice. 

XLVI.  All  pleas,  answers,  disclaimers,  examina- 
tions, affidavits,  declarations,  affirmations,  and  at- 
testations of  honour  in  causes  or  matters  depend- 
ing in  the  High  Court  of  Chancery  in  Ireland^  and 
also  acknowl^gments  required  for  the  purpose  of 
enrolling  any  deed  in  the  said  court,  shall  and  may 
be  sworn -and  taken  in  any  colony,  island,  planta* 
tion,  or  place  under  the  dominion  of  her  Majesty 
in  foreign  parts,  before  any  judge,  court,  notary 
public,  or  person  lawfully  authorisBd  to  administer 
oaths  in  such  colony,  island,  plantation,  or  place, 
or  before  any  of  her  Majesty's  Consuls  or  Vice- 
Consuls  in  any  foreign  parts  out  of  her  Majesty's 
dominions,  and  the  judges  and  officers  of  the  said 
Court  ofChancery  shall  take  judicial  notice  of  the  seal 
or  signature,  as  the  case  may  be,  of  any  such  court, 
judge,  notary  public,  person.  Consul,  or  Viee-Con- 
sul,  attached,  appended,  or  subscribed  to  any  such 
pleas,  answers,  disclaimers,  examinations,  affidavits, 
affirmations,  attestations  of  honour,  declarations, 
acknowledgments,  or  other  documents  to  be  used 
in  the  said  court. 

XLVIl.  All  persons  swearing,  declaring,  affirm- 
ing, or  attesting  before  any  person  authorized  by 
this  Act  to  adminuter  oaths  and  take  declarations, 
affirmations,  or  attestations  of  honour,  shall  be  lia- 
ble to  all  such  penalties,  punishments,  and  conse- 
quences for  any  wilful  and  corrupt  false  swearing, 
declaring,  affirming,  or  attesting  contained  therein 
as  if  the  matter  sworn,  declared,  affirmed,  or  at- 
tested had  been  sworn,  declared,  affirmed,  or  at- 
tested befpre  any  court  or  persons  now  by  law  au- 
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tborixed  to  admioister  oaths,  and  take  declarations, 
affirmations,  or  attestations  upon  honour. 

XLVni.  If  any  person  shall  forge  the  signature 
or  tbe  official  seal  of  any  such  judge,  notary  public, 
or  other  person  lawfully  authorized  to  administer 
oatbi  under  this  Act,  or  shall  tender  in  evidence 
tDj  plea,  answer,  disclaimer  examination,  affidavit, 
or  other  judicial,  or  official  document,  with  a  false 
I  oreoBoterfeit  signature  or  seal  of  any  such  judge, 
eoart,  notary  public,  or  other  person  authorized  as 
sforeiaid  attached  or  appended  thereto,  knowing 
the  same  signature  or  seal  to  be  false  or  counterfeit, 
etefTSucb  person  shall  be  guilty  of  felony,  and  shall 
bilttble  to  the  same  punishment  as  any  offender 
wier  an  Act  passed  in  the  eighth  and  ninth  years 
of  tbe  reign  of  her  present  Majesty,  intituled  ''  An 
Act  to  facilitate  the  admission  in  evidence  of  certain 
official  and  other  documents." 

XLIX«  The  practice  of  the  said  court  of  issuing 
rabpoNias  ad  testificandum  and  subposnas  duces  te- 
eom  to  compel  the  attendance  of  witnesses  or  the 
production  of  documents  shall  be  and  the  same  is 
bereby  abolished ;  and  in  lien  thereof,  when  the 
itteodarice  of  any  person  is  required  as  a  witness, 
or  to  produce  deeds,  records,  or  other  documents, 
I  iQiDinons,  signed  by  the  examiner  of  the  court 
wbeo  tbe  examination  is  to  take  place  in  Dublin,  or 
bj  a  special  examiner  appointed  as  before  mention- 
ed, when  tbe  examination  is  to  take  place  out  of 
DoblJD,  and,  when  requiring  tbe  production  of  do- 
comeota,  stating  the  documents  required,  shall  be 
dolj  served  on  such  person  in  the  manner  in  which 
mbpoBnas  are  now  served,  and  such  notice  shall 
bare  tbe  effect  of  a  subpoena  ad  testificandum  or 
nbpoena  duces  tecum  ;  and  all  persons  who  shall 
be  duly  served,  and  shall  not  attend  pursuant  to 
nch  notice,  shall  be  subject  to  the  same  penalties, 
pooishmeDt,  and  consequences  as  if  they  had  been 
Kned  with  a  subpoena  ad  testificandum  or  a  sub* 
pceoa  duces  tecum. 

L  Tbe  summons  to  compel  the  attendance  of 
any  party  or  witness  to  be  examined  orally  before 
tbe  coort  or  any  judge  thereof  at  any  hearing  shall 
be  signed  by  the  registrar  of  the  court  if  the  attend- 
snee  is  to  be  before  the  Lord  Chancellor,  and  if  the 
ttteodance  is  to  be  before  any  of  the  other  judges 
of  laid  court  the  notice  shall  be  signed  by  the  re- 
giitrar  of  such  judge. 

LI.  That  whenever  a  viva  voce  examination  shall 
be  required,  tbe  petitioner  shall  be  at  liberty,  after 
the  expiration  of  one  fortnight  from  the  cause  being 
pot  at  issue  as  aforesaid,  and  the  respondent  shall 
be  at  liberty,  after  the  expiration  of  three  weeks 
^  such  cause  being  so  put  at  issue,  to  serve  no- 
tice of  examination  of  witnesses  before  the  exami- 
ner, naming  some  day  for  the  commencement  of 
■use,  not  earlier  than  one  fortnight  or  later  than 
tbree  weeks  from  the  service  of  such  notice :  pro- 
dded, however,  that  the  respondent  shall  not  be  at 
liberty  to  serve  such  notice  if  the  petitioner  shall 
ba?e  previously  served  a  like  notice ;  and  the  exa- 
■uoer  shall  commence  such  examination  on  the  day 
>o  named,  if  required  so  to  do,  or  so  soon  thereafter 
M  tbe  general  state  of  business  before  him  may  ad- 
iDit)  and,  having  so  commenced  such  examination, 
pn)eeed  with  same  without  intermission,  during  the 


usual  office  hours,  until  the  examination  of  all  the 
witnesses  for  petitioner  and  respondent  be  com- 
pleted, and  shall  grant  a^certificate  that  such  exa- 
mination has  been  completed,  or  that  no*  witnesses 
had  been  tendered  for  examination  when  so  required 
by  any  of  the  parties  to  the  said  cause  :  provided, 
nevertheless,  that  the  court  may  make  such  special 
order  for  having  such  evidence  or  any  part  thereof 
taken  viva  voce,  or  otherwise  as  to  the  time  or  mode 
of  taking  such  examination  or  for  re*opening  such 
examination. 

LI  I.  The  depositions  taken  upon  any  such  oral 
examination  as  aforesaid  shall  be  taken  down  in 
writing  by  the  examiner,  not  ordinarily  by  question 
and  answer,  but  in  the  form  of  a  narrative,  and  when 
completed  shall  be-  read  over  to  the  witness,  and 
signed  by  him  in  the  presence  of  the  parties  or  such 
of  them  as  may  think  fit  to  attend :  provided  always, 
that  in  case  the  witness  shall  refuse  to  sign  the  said 
depositions,  then  the  examiner  shall  sign  the  same, 
and  such  examiner  may,  upon  all  examinations,  state 
any  special  matter  to  the  court  as  he  shall  think  fit: 
provided  also,  that  it  shall  be  in  the  discretion  of 
the  examiner  to  put  down  any  particular  question 
or  answer,  if  there  should  appear  any  special  reason 
for  doing  so ;  and  any  question  or  questions  which 
may  be  objected  to  shall  be  noticed  or  referred  to 
by  the  examiner  in  or  upon  the  depositions,  and  he 
shall  state  his  opinion  thereon  to  the  counsel,  soli* 
citors,  or  parties,  and  shall  refer  to  such  statement 
on  the  face  of  the  depositions,  but  he  shall  not  have 
power  to  decide  on  the  materiality  or  relevancy  of 
any  question  or  questions ;  and  the  court  shall  have 
power  to  deal  with  the  costs  of  immaterial  or  irre- 
levant depositions  as  may  be  just. 

LIIL  If  any  person  produced  before  any  such 
examiner  as  a  witness  shall  refuse  to  be  sworn,  or 
So  answer  any  lawful  question  ^ut  to  him  by  the 
examiner,  or  by  either  of  the  parties,  or  by  his  or 
their  counsel,  solicitor,  or  agent,  the  same  course 
shall  be  adopted  with  respect  to  such  witness  as  is 
now  pursued  in  the  ease  of  a  witness  produced  for 
examination  before  an  examiner  of  the  said  court 
upon  written  interrogatories,  and  refusing  to  be 
sworn  or  to  answer  some  lawful  question  :  provided 
always,  that  if  any  witness  shall  demur  or  object  to 
any  question  or  questions  which  may  be  put  to  him, 
the  question  or  questions  so  put,  and  the  demurrer 
or  objection  of  the  witness  thereto,  shall  be  taken 
down  by  tbe  examiner,  and  transmitted  by  him  to 
the  record  office  of  the  said  court,  to  be  there  filed ; 
and^the  validity  of  such  demorrer  or  objection  shall 
be  decided  by  the  court,  and  the  costs  of  and  occa- 
sioned by  such  demurrer  or  objection  shall  be  in 
the  discretion  of  the  court. 

LIV.  The  evidence  on  both  sides  in  any  suit  in 
the  said  court,  whether  taken  orally  (and  including 
the  cross-examination  and  re-examination  of  any 
witness  or  witnesses)  or  taken  upon  affidavit,  shall 
be  closed  within  nine  weeks  after  issue  joined  therein, 
but  with  power  to  the  court  to  enlarge  such  period 
as  it  may  seem  fit ;  and  after  the  time  fixed  for  dosing 
the  evidence,  no  further  evidence,  whether  oral  or 
by  affidavit,  shall  be  receivable,  without  special  leave 
^f  the  court  previously  obtained  for  that  purpose : 
provided  always,  that  any  witness  who  has  made  an 
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affidavit  filed  by  any  party  to  a  cause  shall  be  sub- 
ject to  oral  crosd-examination  within  one  month 
afler  such  period  of  nine  weeks,  by  or  before  an 
examiner,  in  the  same  manner  as  if  the  evidence 
given  by  him  in  his  affidavit  had  been  given  by  him 
orally  before  the  examiner,  and  after  such  cross* 
examination  may  be  re-examined  orally  by  or  on 
the  part  of  the  party  by  whom  such  affidavit  was 
filed ;  but  such  re  examination  shall  immediately 
follow  such  crosA-examination,  and  shall  not  be  de^ 
layed  to  a  future  period  ;  and  such  witness  shall  be 
bound  to  attend  before  su6h  examiner  to  be  so  cross- 
examined  and  re-examined;  upon  receiving  due  and 
proper  notice,  and  payment  of  his  reasontfble  ex- 
penses, in  like  manner  as  if  he  had  l>een  duly  served 
with  a  writ  of  subpoena  ad  testificandum  before  such 
examiner;  and  the  expenses  attending  such  cross-r 
examination  and  re-examination  shall  be  paid  by 
the  parties  respectively*  in  like  manner  as  if  the 
iiiritaess  AQ  to  be  cros6«jezamined  were  the  witness  of 
the  f]|arty  cross  examining,  and  shall  be  deemed 
costs  in  the  cause  of  such  parties  respectively,  unless 
the  court  shall  think  fit  otherwise  to  direct.  ^ 

LV.  Any  party  desiring  to  cross-examine  a  wit* 
nesa  who  has  made  an  affidavit  in  any  cause  intended 
to  be  used  at  the  hearing  thereof  shall  give  forty- 
eight  hours  notice  to  the  party  on  whose  behalf  such 
affidavit  was  filed,  or  to  the  party  intending  to  use 
the  same,  of  the  thne  and  place  of  such  i  a  tended 
cross-examination,  in  order  that  such  party  may,  if 
he  shall  think  fit,  be  present  at  such  oross-examina" 
tion. 

LVL  Upon  the  hearing  of  any  cause  depending 
in  the  ^id  court,  whether  by  petition  or  bill,  the 
court,  if  it  shall  s^  fit  so  to  do,  may  require  the 
production  and  oral  examination  before  itself  of  any 
witness  or  party  in  the  Cause,  and  ma^'  direct  the 
costs  of  and  attending  the  production  and  exa- 
mination of  9uch  witness  or  party  to  be  paid  by  such 
of  the  parties  to  the  suit  or  in  such  manner  as  it 
may  think  fit ;  and  the  examination  in  such  case 
shall  be  conducted  and  the  evidence  recorded  in 
like  manner  as  examinations  are  conducted  and 
evidence  as  at  present  recorded  in  the  Bankrupt 
Court. 

LVII.  Any  party  in  any  catue  or  matter  depend- 
ing in  the  said  court  may,  by  nottee  to  be  issued  by 
an  ennmaer  of  the  said  court  or  before  an  examiner 
specially  appointed  for  the  purpose,  require  the  at- 
^  tendance  of  any  witness  before  such  examiner,  and 
examine  such  witness  orally)  for  the  purpose  of 
^itting  his  evideaee  upoa  any  raoiion,  petition,  or 
other  proceeding  before  the  court,  in  like  manner 
^  as  such  witness  would  be  bound  to  attend  and  be 
^  e;tamined  with  a  view  to. the  bearing  of  a  cause; 
'and  any  party,^  having  mdde  an  affidavit  to  be  used 
^or  which  shall  be  laaed  od  any  motion,  petition,  or 
^  «thetr  proceeding  before  the  court,  shall  be  bound, 
on  being  served  with  such  notice,  to  attend  befbre 
an  examiner  for  the  purpose  of  being  erose»exa« 
mined:  provided  always,  tJial  the  court  shall  always 
^  have  a  discretionary  pover  of  acting  upon  such 
.  evidence  as  may  be  before  it  at  the  time,  and  of 
making  such  interim  orders,  or  otherwise,  as  may 
appear  necessary  to  meet  the  justice  of  the  Jtuae» 
(TobecomHtutidJ 
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DUBLIN,  APRIL  14,  1855. 
■  ♦■ 
Wb  are  glad  to  obserre  that,  amidst  the  coufusion 
ind  agitation  of  meo's  minds  consequent  upon  the 
wir,  the  sabject  of  Law  Reform  has  not  been  lost 
right  of.  The  English  Solicitor  General  has  intro- 
duced a  measure  for  the  consolidation  and  reform 
flf  testamentary  jurisdiction.  This  measure  dif- 
fcn  from  that  oi  last  session  chiefly  by  the  reten- 
tioDof  a  separate  judicature  for  this  purpose,  instead 
of  transferring  the  business  to  the  Court  of  Chan* 
eery.  Probably,  the  new  expedient  will  be  the 
mit  feasible,  as  it  would  certainly  require  an  addi- 
tiooal  staff  in  the  Court  of  Chancery  to  do  the  bnsi- 
M»  thus  cast  upon  it ;  and  it  is  better,  when  prac- 
ticable^ to  avoid  coming  into  contact  with  popular 
prejadioe,  however  misdirected.  It  is  also  under- 
itood  that  a  similar  measure  for  Ireland  will  be 
ihordy  introduced  under  the  auspices  of  the  present 
Attorney  General,  Mr.  Keogh. 

It  seems  hard  to  understand  how  the  strange  ano- 
Bily  of  the  exuting  testamentary  system  could  have 
ben  10  long  borne  with,  so  obvious  was  the  inconve- 
siaooswhiob  resulted  from  the  numerous  petty  local 
joriidietions  which  had  cognizance  of  these  matters, 
hH  whose  judgments  were  always  taken  at  the  peril 
^  Iht  parties.  We  hope  that  henceforward  every 
gW  of  administration  will  carry  a  **  Parliamentary 
tide." 


While  we  deprecate  the  idea  of  imposing  new 
burdens  on  land  already  cruelly  taxed,  we  would 
venture  to  suggest,  that  in  these  courts,  wills  of  rso/ 
as  well  as  personal  estate  should  be  admitted  to 
probate,  without,  however,  subjecting  the  former  to 
more  than  a  slight  stamp  duty,  just  commensurate 
with  the  additional  trouble  imposed  upon  the  court. 
We  would  allow  the  direction  of  issues  ofdevisavii  vel 
non  to  Courts  of  Common  Law,  in  case  of  contested 
probate  of  such  wills,  and  in  case  the  will  included 
real  estate  in  both  England  and  Ireland,  we  wouM 
give  concurrent  jurisdiction  to  the  Court  of  Probate 
in  either  country,  provided  that  the  property  in 
either  exceeded  a  certain  limit.  If  there  were  es« 
tates  of  considerable  value  in  either  country,  a  pro- 
vision  might  be  made  by  which  such  issues  might 
be  tried  concurrently  in  both  countries,  in  order 
that  local  influence  might  be  neutralized.  The  ef* 
feet  of  thus  establishing  in  limine  the  validity  of 
such  wills  would  be  that  an  investigation  as  to  the 
state  of  the  testator's  mind  and  the  circumstances 
of  the  execution  might  take  place,  whilst  everything 
was  fVesh,  and  the  witnesses  most  competent  to  give 
evidence.  There  certainly  cannot  be,  apart  from 
fiscal  considerations,  any  reason  why  wills  of  real 
estate  should  not  be  the  subject  of  a  j  udgment  in  rem^ 
and  thereby  established  once  for  all  against  all  the 
world,  and  we  trust  that  in  the  preparation  of  these 
new  measnres  this  principle  will  not  be  lost  sight  of. 
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A   BILL 

To  AMEND  THE  PRACTICE    AND  CoUBSS  OP  PRO- 
CEEDING IN  THE  HIGH  CoURT  OF  ChaNCERY  IN 

Ireland. 

(Prepared  and  brought  in  by  Mr*  Whiteside^ 
Mr,  Napier y  and  Mr.  Matins.) 

[Note. — The  words  printed  in  Italics  are  proposed  to  be 
inserted  in  Committee.] 

(  Continued  from  page  1 28.  j 

LVIIL  The  examinatioD  of  witnesses  upon  in- 
terrogatories shall  be  regulated  by  the  present  prac- 
tice of  the  court  in  relation  thereto,  save  so  far  as 
same  is  varied  by  this  Act. 

LIX.  The  petitioner  or  respondent  may,  at  any 
time  after  leave  of  the  court  or  of  the  judge  to  whose 
office  the  case  has  been  attached  in  manner  afore- 
said obtained  for  examination  on  interrogatories, 
and  before  the  passing  of  puliliGaUon,  proceed  with 
such  examination. 

LX.  The  court,  or  any  of  the  judges  as  aforesaid, 
shall  be  at  liberty  to  disallow  the  expenses  of  any 
witness  or  witnesses  examined  viva  voce  as  to  mat- 
ters which  could  have  been  proved  with  less  expense 
and  equal  advantage  by  affidavit  or  examination  upon 
interrogatories. 

LXL  Publication  shall  pass  without  rule  or  order 
at  the  expiration  of  nine  weeks  after  the  service  of 
the  notice  in  the  section  mentioned,  un- 

less such  time  shall  be  enlarged  by  order  of  the 
judge  to  whose  court  such  cause  or  matter  is  at- 
tached. 

LXII.  A  petition  shall  not  be  amended  except 
by  a  special  order,  and  in  the  manner  which  may 
be  thereby  directed  ;  and  if  time  is  to  be  allowed 
to  answer  such  amendment,  the  order  shall  specify 
the  time  so  to  be  allowed ;  and  no  suppJemenUl 
petition  shall  be  filed  without  the  leave  of  the  court. 

LXII  I.  In  every  case  where  the  jurisdiction  of 
the  court  in  any  matter  shall  attach  upon  petition, 
it  shall  not  be  necessary  to  present  any  ^rther  pe- 
tition after  the  first,  which  confers  such  jurisdiction, 
but  all  applications  in  such  matters  shall  be  made 
upon  notice  without  petition. 

LXl  V,  The  solicitor  for  the  petitioner,  when  he 
shall  set  down  a  cause  petition  for  hearing  under 
the  section,  shall  lodge  with  the  register 

of  the  judge  before  whom  it  is  to  be  heard  the  roils 
certificate,  and  a  docket  containing  the  names  of 
the  parties  to  the  cause  petition,  and  of  the  solici- 
tor for  any  respondent  who  shall  have  entered  an 
appearance,  and  the  docket  shall  state  that  the  pe- 
tion  IS  set  down  under  the  section,  as  the 

case  may  be ;  and  if  to  be  set  down  under  the 
section,  the  docket  shall  state  the  date  of  the  service 
of  the  notice  of  the  petition  upon  each  respondent, 
and  that  the  time  for  filing  the  affidavit  by  way  of 
answer,  or  for  answering  Uie  interrogatories  (if  any) 
by  each  respondent,  has  expired;  and  if  the  petition 
i  IS  to  be  set  down  under  the  section,  the  docket ' 
.  shall  state  the  date  of  the  service  of  the  notice  of  the 
petition  upon  each  respondent  who  shall  not  have 
filed  an  affidavit  by  way  of  answer,  and  that  the 
time  for  filing  the  uffidavit  by  way  of  answer,  or 
for  anbwerittg  the  interrogatories  (if  nnv)  by  each 


such  respondent,  has  expired ;  and  the  registrar  of 
such  judges  as  aforesaid  shall  at  all  times  set  down 
such  cause  petition  without  any  order,  and  accord- 
ing to  the  priority  that  each  docket  is  lodged  with 
him,  and  such  petition  shall  be  heard  accordingly, 
unless  the  court  or  judge  shall  otherwise  direct;  and 
notice  that  the  cause  has  been  set  down  for  hearing 
shall  be  served  four  days  before  the  hearing  of  said 
petition  on  any  respondent  who  shall  have  filed  an 
affidavit  by  way  of  answer,  or  shall  have  entered  a 
a  special  appearance. 

LXV.  In  cases  not  falling  within  the 
sections,  the  solicitor  for  the  petitioner  shall  cause 
the  solicitor  for  any  respondent  who  shall  have  filed 
an  affidavit  by  way  of  answer  or  entered  an  appear- 
ance, with  notice  to  the  eifi^ct  and  at  the  time  here- 
in* after  mentioned ;  and  such  notice  shall  state  that 
the  petition  has  been  set  down  to  be  beard,  and  such 
notice  shall  be  served  ten  days  before  the  said  pe- 
tition shall  be  heard. 

LXV  I.  The  solicitor  for  the  petitioner,  when  be 
shall  set  down  a  cause  petition  for  hearing  In  cases 
not  within  ihe  sections,  shall  lodge 

with  the  registrar  the  rolls  certificate,  and  an  office 
copy  of  the  memorandum  entered  under  the 
section,  and  a  docket  containing  the  name  of  the 
cause  petition,  and  the  solicitor  for  any  respondent 
who  shall  have  filed  an  affidavit  by  way  of  answer 
or  entered  an  appearance;  and  the  docket  shall 
state  the  date  of  the  service  of  notice  of  the  peti- 
tion upon  any  respondent  who  shall  not  have  filed 
such  affidavit  or  entered  such  appearance,  and  that 
the  time  for  filing  the  affidavit  by  way  of  answer* 
or  for  answering  the  interrogatories,  if  any,  by  each 
such  respondent,  has  expired  ;  and  the  docket  shall 
also  state  the  date  of  the  service  of  the  notice  in  the 
section  mentioned,  and  the  certificate  of  the 
examiner;  and  the  registrar  of  the  court  or  judge 
thereupon  shall  at  all  times  set  down  such  cause 
petition  without  any  order,  and  according  to  the 
priority  that  each  docket  is  lodged  w^ith  him ;  and 
any  cause  petition,  except  cause  petitions  set  down 
under  the  sections,  which  shall  be  set  down 

after  the  second  day  of  term,  or,  where  the  notice 
under  the  section  shall  not  have  been  s^red 

ten  days  before  the  second  day  of  term»  shall  not 
be  entitled  to  be  heard  in  that  term,  unless  by  order 
of  the  court,  but  such  cause  petitions  shall  stand  in 
the  list  to  be  heard  according  to  their  priority  in 
the  next  term. 

LXVll.  A  respondent  shall  not  be  entitled  to 
the  costs  of  appearing  at  the  hearing  of  a  cause  pe- 
tition,  on  the  ground  that  notice  of  such  petition  or 
notice  under  the  section  may  have  been  served 
on  such  respondent,  unless  the  court  shall  consider 
that  there  was  reasonable  cause  for  the  said  respon* 
dent  so  appearing. 

LXVlll.  The  practice  as  to  exceptions  for  in- 
sufficiency of  the  affidavit  filed  by  the  respondent 
by  way  of  answer  to  interrogatories,  whether  filed 
by  peiitiuuer  or  respondent  in  a  matter  or  cause, 
or  answers  to  bill  or  interrogatories  by  plaintifi,  de- 
fendant, or  other  person  or  party,  shall  be  regulated 
-by  the  seventy-fourth,  sevifnty-fifth>  sewemy-sixtli, 
seventy-seven  til,  seventy-eight,  seventj^-nipth,  and 
eightieth   oi  the  General   Orders  of  the  twenty- 
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Kfcnch  ifij  of  Marchy  one  thousaad  eight  huudred 
•nd  forty-three^  save  that  the  period  of  six  weeks 
in  tiM  seventy-fifth  of  the  said  orders  shall  be  re- 
daeed  to  twenty-one  days. 

LXIX.  Provided  always^  that  ezeeptions  taken 
to  sseh  apswer^  or  affidavits  as  in  the  last  section 
Bwotiooed  shall  not  set  oat  th^  interrogatories  at 
IvQgtli  which  it  is  alleged  are  ii|84Sici0ntly  answer- 
ed, but  shall  only  refer  to  the  pticabers  annexed  to 
tk  iDlerrogatories ;  and  provided  also*  that  the 
pirty  or  peraon  answering  shall  not  be  at  liberty 
tft  decline  answering  any  inlerrogatoriea  merely  be** 
cHse  the  same  relate  to  or  interrogate  as  to  mat- 
ters not  expressly  stated  in  the  bilf  or  answer,  or 
io  the  petition  or  the  affidavit  filed  by  way  of  an* 
sver  thereto^  a^a  the  oase  may  be;  but  the  court*  at 
the  hearing  of  the  petition,  may  r^jeot  the  answer 
to  toy  interrogatories  which  relate  to  matter  hot 
relevant  or  in  Issoe,  and  may  make  such  order  as 
to  the  costs  incurred  by  such  irrelevant  iateproga- 
tories  as  to  the  court  shall  seem  jast« 

LXX.  All  references  for  prolixity  or  imperti- 
oeoce,  except  where  the  matter  shall  be  soeindal- 
ODs^ shall  be  abolished;  but  nevertheless  the  court, 
on  the  hearing  of  the  cause  or  matter  in  which  such 
prolix  or  impertinent  matter  may  appear  to  have 
been  put  on  the  files  of  the  court,  fhall  have  r^ard 
toiQch  prolixity  or  impertinence  in  disposing  of  the 
qaestion  of  costs. 

LXXI.  If  at  the  expiration  of  ptitf  ^eor  after  the 
filing  of  a  caase  petition  the  said  petition  shall  not 
have  been  heard  by  the  court,  the  same  and  all  the 
proceedings  thereon  shall  at  the.expiratioa  of  such 
jear,  and  withoot  any  ordec  of  the  court  for  that 
parpese,  stand  dismissed  withoat  costs  for  want  of 
proiecution,  anless  upon  application  to  the  court 
faj  auction  before  such  period  the  court  shall  think 
fit  to  allow  the  petitioner  further  time  to  prosecute 
his  said  petition  :  provided  always,  that  the  court 
•hall  have  authority,  on  special  flNrtion,  in  ca^es 
ditaiaaed  under  this  order,  to  resto^a  such  caus0 
petition,  and  the  several  proceedings  had  thereon^ 
00  aoeh  terms  as  the  court  shall  consider  Just. 

LXXII.  If  the  petitioner  shall  not  proceed  with 
the  said  cause  petition,  the  respondent  shall  be  e^t 
Uberty,  after  the  expiration  of  one  month  after  the 
time  when  the  petitioner  might  have  served  the  no- 
tiee  in  the  section  mentioned,  or  might  have 

letdown  the  cause  to  be  heard  under  the  provi- 
iioB8  contained  in  this  Act,  to  move,  upon  notic(^ 
that  the  said  petition  be  dismissed  with  posts  for 
vast  of  prosecution ;  and  the  court  shall  thereupon 
diiaiias  such  petition,  unless  the  petitioner  shall  ap- 
pear upon  such  notice,  and  satisfy  the  court  that 
4w  diligence  has  been  used  by  him,  or  unless  the 
eovt  shall  think  fit  to  allow  the  petitioner  to  serve 
aaeb  notice  as  in  the  section  mentioned,  or 

to  set  down  the  said  petition  for  hearing,  or  to  take 
snh  other  proceedings  as  may  be  necessary  for  the 
hesruig  of  said  petition  without  further  delay* 

.LXXIIL  In  every  case  where  proofs  have  been 
nade,  any  respondent  may,  after  the  expiration  of 
one  month  from  the  period  when  the  petitioner,  ac- 
ttnlu\g  to  the  practice  of  the  court,  might  have  set 
^Mm  such  cause  for  hearing,  if  he  shall  not  elect 
to  diaraias  the  petition  for  want  of  prosecution  un- 


der the  section  of  this  Act,  set  the  same 

down  to  be  heard,  and  the  same  shall  be  heard  ac- 
cordingly, and  every  decree  pronounced  thereon 
shall  operate  as  a  bar  to  any  suit  for  the  same  mat- 
ter, in  like  manner  and  so  far  as  such  decree  would 
have  been  if  such  cause  had  been  set  down  for  hear- 
ing by  the  peUtioner. 

LXXIV.  The  court  may,  upon  special  motion, 
order  and  direct  any  pers9n,  not  being  a  party  to  a 
petition  under  the  said  Act,  to  bring  into  court  for 
the  purposes  of  such  matter  or  cause  any  deeds, 
documents,  or  papers  in  his  custody,  power,  or  pos- 
session, subject  to  his  lien  thereon,  if  any,  or  to  aU 
low  inspection  and  copies  or  extracts  to  be  taken 
of  the  same,  in  the  like  manner  in  which  if  such 
person  had  been  named  a  respondent  in  such  mat- 
ter he  might  have  been  ordered  to  bring  the  same 
into  court  or  to  allow  inspection  as  aforesaid  ;  and 
if  the  court  shall  be  of  opinion  that  the  affidavit 
made  by  such  party  shall  be  evasive,  or  shall  omit 
to  answer  any  material  fact  stated  in  the  affidavit 
on  which  the  motion  shall  be  grounded,  the  court 
may  reserve  the  costs  of  such  motion,  and  may  per- 
mit interrogatories  to  be  filed  for  the  examination 
of  such  party;  and  in  case  of  exceptions  being 
taken  to  the  affidavit  filed  in  answer  to  such  inter- 
rogatories, the  practice  as  to  such  exceptions  shall 
be  the  same  as  is  provided  by  the  sections : 

provided  always,  that  nothing  in  this  order  contain- 
ed, or  the  pendency  of  the  proceeding's  thereunder, 
shall  prevent  or  delay  the  petitioner  proceeding 
with  the  cause  petition  under  any  other  order  of 
the  court 

LXXV.  In  any  case  where  a  petition  shall  be 
presented  under  the  said  Act,  the  court  may  from 
time  to  time,  whether  any  order,  interlocutory  or 
final,  shall  have  been  made  upon  the  said  petition, 
or  any  proceedings  taken  thereon,  direct  such  fur- 
ther service  of  notice  of  the  said  petition  as  the 
court  may  think  fit,  such  notice  to  be  in  the  form 
and  to  the  efiect  in  that  behalf  set  forth  in  Sche- 
dule F  hereunto  annexed,  with  such  variations  as 
circumstances  may  require ;  but  any  inaccuracy  in 
such  notice  shall  not  invalidate  the  proceedings,  or 
render  the  same  void,  unless  the  court  shall  other- 
wise direct ;  and  service  of  such  notice  being  made, 
the  party  so  served  shall  from  the  time  of  such  ser- 
vice become  a  party  to  the  said  proceedings  as  ef- 
fectually as  if  he  had  been  named  a  respondent  in 
the  petition;  and  the  court  may  make  an  order  that 
such  partv  shall  be  bound  by  the  proceedings  al- 
ready had,  or  such  other  order  as  to  the  court  may 
seem  just. 

LXXVI.  Whenever  an  order  shall  be  made  for 
liberty  to  serve  a  notice  whereby  it  is  sought  to 
bind  a  person  by  the  proceedings  after  the  filing  of 
a  petition  and  without  amendment  thereof,  the  so- 
licitor shall  lodge  a  certified  copy  of  such  order 
with  the  deputy  keeper  of  the  rolls,  and  until  sueh 
copy  be  so  lodged  the  said  order  shall  not  have  any 
operation  to  bind  such  person ;  and  the  said  officer 
shall  enter  the  name  of  such  person  in  pleading 
book  of  the  said  office,  so  as  to  enable  him  to  give 
a  certificate  of  the  names  of  the  parties  to  the  suit 
or  bound  thereby. 

LXXVIL  Every  person  who  shall  file  a  claim 
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under  any  order  to  be  made  under  said  recited  Act 
or  this  Act,  shall  be  deemed  to  be  a  party  to  such 
petition  as  fully  and  efiectoally  as  if  he  bad  been 
made  a  respondent  thereto  and  served  with  notice 
of  such  petition;  but  the  death,  marriage,  bank- 
ruptcy or  insolvency  of  such  person  or  any  change 
of  interest  shall  not  cause  such  petition  to  become 
either  abated  or  defectire. 

LXXVIIL  Every  notice  of  moiUm  made  in  tbe 
matter  of  any  petition  presented  under  the  said  Act 
shall  in  the  title  thereof,  over  the  nande  of  the  par- 
ties, petitioner  and  respondent,  be  further  entitled 
**  cause  petition,"  and  every  order  made  on  such 
notice  shall  be  entitled  in  like  manner. 

LXXIX.  All  cause  petitions  and  all  affidavits  of 
the  respendent  filed  by  way  of  answer,  and  interro* 
getories  and  answers  to  interrogatories  in  the  mat- 
ter of  any  such  petition,  shall  be  filed  in  the  office 
of  the  deputy  keeper  of  the  rolls  in  Ireland,  as  di- 
rected by  the  tenth  section  of  the  said  recited  Act ; 
and  all  other  affidavits  shall  be  filed  in  the  office  of 
the  clerk  of  affidavits  acccMrding  to  the  present 
course  of  the  court. 

LXXX.  The  several  side-bar  rules  set  forth  ki 
Uie  Appendix  to  the  General  Orders  of  the  twenty- 
l^venth  of  March,  one  thousand  eight  hundred  and 
forty- three,  shall  and  may  be  adopted  in  proceed- 
ing under  the  said  recited  Act,  so  far  as  same  are 
applicable  to  the  prooeedings  thereunder  and  con- 
sistent with  this  Act,  and  the  registrar  of  the  Court 
of  Chancery  shall  be  at  liberty  to  render  such  side- 
bar orders  applicable  to  proceedings  under  the  said 
repited  Act,  by  inserting  the  word  **  petition  *  In- 
stead of  «*  bill,''  '*  petitioner"  instead  of  «<  plaindfi;" 
^* respondent"  instead  of  *' defendant '*  in  such  side- 
bur  orders,  and  to  make  such  other  clerical  amend- 
ments as  may  be  necessary  in  entering  sach  side- 
bar orders ;  and  the  registrar  shall  be  at  liberty  to 
apply  to  the  court  in  any  case  of  diffioculty  which 
migr  arise. 

LXX^.  The  court  may,  in  its  discretion,  allow 
apy^proc^eding  to  be  taken  or  act  done,  although 
the  period^imited  by  this  Aet  or  any  General  Or^ 
der  of  the  court  for  taking  such  prooeedings  or  do- 
ing such  acts  may  have  elapsed,  or  the  court  may 
enlarge  such  time,  and  the  court  may  supply  an 
omission  in  any  proceeding;  and  whenever  any 
prx)ceeding  fails  to  conform  in  any  respect  to  this 
Act  or  to  any  General  Orders  or  to  the  said  recited 
Act,  the  court  shall  have  power  to  permit  an  amend- 
ment of  the  proceeding. 

L^tXXII.  From  and  after  the  commencement  of 
thfs  Act  no  reference  shall  be  made,  except  by  the 
Lord  Chancellor,  in  any  cause,  matter,  or  proceed* 
iqg  which  are  or  shall  be  hereafter  depending  in 
the  Court  of  Chancery  as  a  Court  of  Equity,  or 
wjucb  have  been  or  shall  be  submitted  to  the  juris* 
diction.  Qf.  the  ^aid.oourt  in  relation  to  infants  or 
luhatics,  or  by  the  authority  of  any  Act  (exdept  the 
Acts  ^elating  to  bankruptcy)  where  from  thie  na* 
ti\re  of  thoQ  case  be  shall  deem  H  expedient  to  make 
sain^  ai^d  no  report  shall  be  made  In  any  such 
caus^  matter,  VT  |>^ooeediDtg  by  the  Master  of  the 
Kolls^qf.fipy  ^,tbe  Vice Chandellpry  in  any  cause 
oi;  n^iUT^  w^e^h^r  the  seme  shall  huvebeen  origt- 
w«liy  beiird.  by  any  of  s^ch  Judges,  or  by  t^  l»i^ 


CfaaneeUor  hteself  ^  bat  the  satd  Haiter  eTtbt 
Rblb  and  the  eever^  Vice  Chancellors,  as  well  in 
respect  of  causes  and  matters  now  pending,  as  those 
which  shall  hereafter  be  heard  by  any  of  them,  o^ 
referred  to  them  by  the  Lord  Chancellor,  AM 
make  all  necessary  decrees  and  orders,  such*  M 
have  been  heretofore  made  l^  the  Lord  Chau 
lor,  Master  of  the  Rolto,  or  Masters  of  the 
and  shall  conduct  all  inquiries  inddent  to  so( 
causes  and  matters  as  have  been  heretofbre  cdi" 
ducted  by  the  said  Masters^  and  sball  make  sudi 
decrees  or  orders  on  the  result  of  such  inquhfe^ 
without  any  report,  as  tfie  Lord  Chancellor  or  the 
Master  of  the  Rolls  could  have  heretofore  made  btf 
reports  submitted  to  them. 

LXXXIII.  The  petitioners  and  respondent^  il 
any  cause  or  matter  to  be  heard  befbre  the  Madlttf 
of  the  Rolls  or  any  of  the  Vice  Chancellors  ehaljL 
upon  the  hearing  thereof,  be  prepared  to  proc^ 
forthwith  to  eater  upoti  any  inquiry  whidi  may  M 
necessary  to  enable  the  court  to  make  a  final  adj!)|- 
dication  of  such  cause  without  delay,  and  the  jui 
before  whom  such'  cause  or  matter  shall  be 
shall  proceed  to  make  such  final  adjudicatlonf ) 
such  original  hearing,  unless  he  shall  consider  u4^ 
the  case  ought  to  stand  for  the  parties  to  makV 
prooft,  or  for  pnblfshing  advertisements,  or  for  tfi^ 
first  clerk  to  cjtamine  the  detail  of  any  account  i^ 
cident  to  such  cause  or  matter  in  tnanber  hereiiih^ 
after  provided,  or  unless  such  judge  shall  consldei^ 
that  such  cause  or  matter  ouffht  for  any  other  joai; 
or  reasonable  cause  to  stand  over;  provided,  tbaV 
notwithstanding  such  cause  or  matter  shall'  bh  atf 
directed  to  stand  over,  the  saM  judge  shall  ha^6 
full  power,  by  interlocutory  order  or  decree,  to  de^ 
oide  any  question  or  questions  which  may  hav'<^ 
ari»en  between  the  partis,  and  give  such  InddentaV 
or  supplemental  directions  as  he  msiy  deenft'ri^' 
«ad  expedient.  *  "^ 

LXXXIV.  The  judge  before  whom  such  causer  br 
matter  shall  be  pending  as  aforesaid,  if  he  shall  dH? 
rect  the  same  to  stand  oter  for  any  reason,  sav^fi£|^ 
taking  an  account,  he  shall  name  a  day  upon  wbfcnT 
such  cause  or  matter  shall  be  ready  for  further^ 
hearing,  in  the  order  as  of  which  day  same  shall  ae^ 
corduigly  be  placed  In  a  list  of  cases  for  furtfael*^ 
hearings,  to  l>e  kept  for  that  purpose,  and  the  sanm^ 
shall  aocordingly  be  called  on  !n  such  order  with- 
out any  summons  or  notice  to  any  of  the  partiei'^ 
for  that  purpose,  and  the  judge  before  whom  sudf^j 
cause  or  matter  may  be  so  pending  shaH  be  atl^, 
berty,  in  the  absence  of  the  parties  or  any  of  theml^ 
to  make  such  order  as  he  may  think  right  and  n<^^ 
cessary  for  finally  disposing  of  the  same  or  any  paifV^ 
of  the  same,  or  make  such  other  order  as  may  ^*^ 
him  seem  just,  and  the  nature  of  the  cause  or  mM- 
ter  may  require:  provided  alwiiys,  that  nolJilil^*^ 
herein  contained  shall  preclude  such  judge  flroL. 
then,  or  previously  on  motion,  making  such  drdA'*^ 
for  vitrying  the  day  so  named,  smd  dtrectiu^  iicrdi'  * 
cause  or  matter  to  take  hs  place  inr  ihe  said  tlstx>f^ 
further  hearings  accordingly.  '  '"* 

LXXX  V.  Whenever  such  judge  HiaH,  at  the  h^-; ; 
ing  of  any  8t>ch  cause  or  matter,  deem  it  Wkjesiiijjy^ 
and  proper  to  direct  or  all6w  the  parties,  ht  ilnVolf* 
tbtfSd,  t<r  6s^e  any  proofh  orfurtKei^)^rd6fl^,M'snill 
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do  itaooQfdiifflyr'  Aod  dwdara  the  mode  in  wbieh 
wkmibAml  be  mad^  wtieiber  id  part  or  wfaollj 
bjmmt  orexawiDation  viviyoee*  or  on  inlerro- 
ntorieii  and  alto  the  time  wkhin  whiob  saoh  affi* 
^fitf  iball  be  mad$»or  inieh  exatnination  be  doaed» 
or  faUication  paased,  and  snch  examination,  whe- 
ftertba  lame  be  on  interrogatoriea  or  tivA  vooe, 
Mhe  condneted  by  such  examiners  as  berein-be* 
farerefiHTed  to,  and  shall  be  cooduoted  in  the  man- 
oer  bereiD-before  directed  in  relation  to  examine- 
to  IB  chief:  proTided  nerertheleBs  that  such  jadge 

if  l8  siull  see  fit  may  require  that  any  witness  shall 

It  examined  viv4  voce  before  himself,  in  which  case 
tie  examination  shall  be  coodacted  and  the  evi* 
kan  of  such  witness  recorded  in  like  manner  as 
enaiBations  are  conducted  and  evidence  is  at  pre- 
Mt  iseorded  in  the  Bankrupt  Court 

LXXXVI.  If  upon  the  hearing  of  any  canse  or 
Httic  the  jud^  before  whom  such  may  be  heard 
fUSi  eoQsider  it  necessary  to  have  an^  account  ta* 
kei^  lie  shall  be  at  liberty  to  direct  the  same  to  be 
tikea  before  his  chief  clerk,  under  his  own  direo* 
to  and  with  his  advice,  which  account  theaaid 
4i4  derk  shall  proceed  to  take  accordingly,  but 
ftttjfdToot  be  at  liberty  to  make  any  foraaal  re* 
pecliliereon  ;  and  said  chief  clerk,  in  taking  such 
Meoontft^ball  be  at  liberty  to  reserve  questions  as 
to  partiealar  items  or  classes  of  items  which  may 
iWOTO  poipts  of  law,  or  be  dis)mted  in  fact,  for  the 
fawoDof  auchjndgefOrmay  in  the  course  of  such 
j^Nmt  take  the  opinion  or  direction  of  the  said 
jpto  in  rehuion  to  same ;  and  the  said  chief  derk 
ftaU  be  at  liberty,  if  he  shall  see  fit,  to  requhre  af- 
Uiftts  to  be  made  as  to  matters  of  fact  connected 
vitb  aooh  account ;  but  nevertheless  that  it  shall 
ko  bwfiil  for  such  judge,  on  summary  application 
OB  Hotkey  to  grant  liberty  to  any  party  to  have 
^  matter  proved  on  examination  of  witnesses, 
•ntvhen  such  account  shall  be  so  taken  the  saki 
4tfelerk  shall  place  the  cause  or  matter  in  which 
"Mkaeeount  shall  have  been  so  directed  in  such 
wof  causes  for  further  hearing,  as  of  the  day 
wssQch  account  shall  be  so  concluded. 

tXXXVlL  The  course  of  proceeding  in  the  of- 
fioBiof  the  several  judges  of  the  court  shall  be  the 
<m.a8  the  course  of  proceeding  on  motion ;  no 
■papent  of  facts,  charges,  or  di^harges  are  to  be 
^i^t  in,  but  when  directed,  copies,  abstracts,  or 
tfricts  of  or  from  accounts,  deeds,  or  other  docu- 
anti  ttid  pedigrees,  and  concise  statements  are  to 
^sip[£ed  for  the  use  of  the  judge,  and  when  so 
^iQme4  copies  are  to  be  handed  over  to  the  other 
P^tJii;  but  no  copies  to  be  made  of  deeds  or  do* 

Swhen  the  originals  can  be  brought  in  with- 
al direction. 
LTilL  In  all  proceedings  in  the  several 
^0  of  the  Master  of  the  Rolls  and  the  Vice 
^fmi^lors,  or  before  their  chief  deirks,  the  prao- 
^^  Uingiuff  matters  forward  by  summons  shall 
ll^^KQttttnu^  and  notices  shall  be  substituted  in 
rt^pilha^^  as  upon  motions. 

LXXXIX.  Whenever  the  relief  sought  by  any 

PJI^  JUL  under  this  Act,  or  the  said  recited  Act 

^ j|a  fturteenth  and  ^fteenth  Victoria,  chapter 

*mf^ie0»  shall  consist  either  in  whole- or  in  part 

uV«^¥^^  <f«M»i  AV^  P^^        agenti^e^eeutef. 


administrator,  trustee^  or  other  similar  ae^oontti^ 
par^,  and  also  in  every  matter  in  which  the  judge 
shall  deem  it  neeessary  or  proper  that  an  account 
shall  be  taken,  the  judge  before  whom  such  case 
shall  be  pending,  on  directing  such  account,  may 
order  that  the  accounting  party  shall  by  a  day  to 
be  specified  in  any  order  for  that  purpose,  bring  in 
and  lodge  in  the  office  of  such  judge  on  oath,  with- 
out any  previous  charge  being  filed,  such  an  ac- 
count, the  items  on  eadi  side  to  be  numbered  con*- 
secutively,  and  which  acoount  shall  be  subsequently 
vouched  before  the  chief  clerk  of  such  judge ;  and 
in  case  the  party  so  directed  to  bring  in  such  ac- 
count shall  not  do  so  within  the  time  specified  fa 
such  order,  or  having  lodged  such  account  shall 
not  proceed  with  due  diligence  and  vouch  and  pass 
it  within  such  time  as  may  be  limited  for  that  piir<* 
pose,  or  such  further  time  as  may  under  spedal 
circumstances  be  allowed,  the  party  so  making  de- 
liault  shall  be  liable  to  the  penalty  of  an  attachment 
for  contempt  for  not  complying  with  the  rules  of 
orders  of  the  judge  in  that  respect,  and  shall  be 
also  subject  to  all  other  penalties  and  powers  no# 
exercised  by  the  High  Court  of  Chancery  in  Ire- 
land for  the  purpose  of  enforcing  obedience  to  ao^ 
performance  of  decreea  and  orders  of  the  said 
court;  but  nothing  in  this  Act  contained  shalf 
prevent  such  judge,  if  he  shall  deem  it  just  and 
expedient  so  to  do,  to  direct  a  charge  or  discharge 
to  be  filed  as  heretofore. 

XC.  Any  party  interested  in  any  such  account 
as  in  the  next  foregoing  sectioo  mentioned,  shall  be 
at  liberty  to  object  thereto,  within  such  time  as  the 
judge  shall  limit  for  that  purpose,  and  such  objec- 
tions shall  be  drawn  in  a  succinct  form,  and  where 
they  relate  to  any  item  of  such  account  shall  only 
refer  to  it  by  the  number  of  the  item  objected  to. 

XCI.  Postings  for  creditors  and  for  sales  and 
advertisements  for  next  of  kin,  l^^tees,  and  in- 
cumbrancers, and  of  every  other  descriptfon,  shall 
be  prepared  by  the  solicitors  and  submitted  to  the 
chief  clerk,  who  is  to  examine  and  sign  same,  and 
to  direct  bow  and  how  often  they  are  to  be  pub- 
lished, and  such  postings  for  creditors,  legatees,  in- 
cumbrancers, and  next  of  kin  shall  fix  a  time  for 
such  to  come  in  and  prove  their  claims,  and  such 
chief  deric  shall  by  an  inspection  of  the  public  pa- 
pers in  which  such  advertisements  shall  have  been 
so  directed  to  be  published,  or  by  such  other  means 
as  may  appear  reasonable  and  sufficient  for  the  pur- 
pose, ascertain  whether  the  direction  for  such  pub- 
liea^on  have  been  complied  with. 

XCII.  All  creditors  and  third  persons  coming  in 
to  claim  any  debt,  charge,  or  incumbrance,  under 
any  decree  or  order  or  in  pursuance  of  any  adver* 
tisement  to  that  eflfect  shall  file  a  daim  in  the  Ubu- 
faur  form  prescribed  in  Schedule  F  hereunto  annex- 
ed, or  as  near  thereto  as  the  nature  of  the  case  may 
admit;  if  the  sum  claimed  be  a  balance  on  any 
running  or  unsettled  account,  or  involves  the  ques- 
tion  of  rests  in  the  calculation  of  interest,  the  party 
filing  it  is  to  be  at  liberty  to  annex  to  such  claim 
by  way  of  schedule  the  particulars  of  the  acoount 
relied  on,  and  every  such  claim  shall  be  verified  by 
the  affidavit  of  the  person  on  whose  behalf  it  miiy 
be  filed,. or  in  the  manner  prescribed*  iu  the  several 
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eases  hereiu'befof^  prbvidsd  ia  rdaiion  t0  v^rtftea- 
tioR  of  petitkmg  by  saotioiM  eleven^  twelve,  thirteen^ 
and  fourteen  of  tltis  Act,  :or  otiMrwise,:as  the  jadge 
before  whom  the  oeee  may  be  peading  or  the  court 
may  direct. 

.  XCIII.  All  claimants  coming  in  pursuant  to  an 
advertisement  shall  file  their  daime  and  give  notice 
thereof  to  the  solicitors  in  the  cause  or  matter  oa 
or  before  the  day  limited  by  tfuch  adverttsemeot  for 
that  purpose,  and  no  claitn  shall  be  received  after 
such  day  unless  vith  the  leave  and  on  such  terms 
as  may  be  prescribed  by  the  judge*  and  there  «hall 
be  no  separate  hearing  of  claims  before  sueh  ep- 
pointed  day  unless  by  direction  of  the  judge. 

XCIV.  All  parties  interested  shall  be  at  liberty 
to  lodge  objections  to  any  claim  brought  in  undfir 
any  advertisement,  such  objections  to  be  lodged  be* 
fore  the  cdae  shall  be  entered  for  proceeding  before 
the  chief  clerk  of  the  Judge  as  herein-after  mention* 
ed,  verified  by  the  affidavit  of  the  person  on  whose 
behalf  they  shall  be  lodged,  unless  such  peraon  be 
either  absent  abroad,  or  a  minor,  or  be  incapaoi* 
tated  -by  mental  or  bodily  infirmity,  in  any  of  which 
cases  such  objections  may  be  verified  in  the  manner 
hereiu-before  provided  with  respect  to  the  verifica- 
tion of  cause  petitions;  the  costs  of  such  otyec- 
tiotM,  and  all  costs  occasioned  thereby,  to  be  paid 
by  or  to  such  person  as  the  judge  on  disposing 
thereof  shall  order* 

XCV.  After  the  expiration  of  the  time  limited 
by  any  advertisement  for  lodging  claims^  in  case 
any  have  been  brought  in,  the  solicitor  for  the  pe* 
titioner  or  the  person  having  the  carriage  of  the 
proceedings  shall  be  entitled  to  one  mtmih  after  the 
time  mentioned  in  such  advertiaement  to  Investi- 
gate, the  claims  filed,  and  when  necessary  file  ob« 
jeetions  thereto,  and  after  the  expiration  of  such 
mouth  it  ahall  be  the  duty  of  such  solicitor  to  set 
down  the^^ase  for  a  primary  examination  of  all  such 
claims  by  the  chief  clerk  of  the  judge  and  to  give 
notice  thereof  to  all  parties  and  claimants,  and  on 
the  day  so  appointed  for  that  purpose,  or  so  soon 
after  a«i  may  be  coavenient  according  to  the  state 
of  business  in  his  office,  such  chief  derk  shall  in- 
vestigate in  the  presence  of  all  such  parties  aa  shall 
attend,  and  their  counsel  and  solicitors^  all  such 
•claims  as  aiay  be  then  filed,  aad  shall  mark  and 
pass  as  proved  sueh  as  shall  he  onobjected  to,  pro* 
Tided  he  shall  be  of  opinion  they  a^e  proper  to  be 
«o  dealt  with^  and  he  shall  also  pass  all  claims  ob- 
jected to  where  the  objection  relates  to  matter  of 
detail  or  calculation,  making  such  alterations  in  the 
amount  claimed  as  the  circumstances. require ;  but 
if  any, question  shall  arise  on  the  investigation  of 
,8uch.  claims,  or  any  of  them^  either  of  law  or  of 
fact,  or  otherwise  requiring  in  the  opinion  of  such 
chi«f  clenk  the  decision  of  the  judge,  he  shall  forth- 
with, whether  required  by  the  parties,  or  uot^  enter 
the  case  in  the  judge*s  list  of  causes  for  hearing*  and 
•upon  such  case  so  copung  on,  the  jud^e  shall  when 
practicable  decide  ali  the  queations  in  oontrov)«rsy 
either  between  the  parties  or  claimants,  and  make 
such  decree  or  order  therein  as  the  drcumstances 
may  require ;  but  if  any  further  proo6  appear  to 
be  necessary)  the  judge  shall  direct  in  what  man- 
ner such  proofs  shall  be  made,  and  limit  the  par- 


ties to  M  time  for  makingtsAme;  provided  alanyilpi 
that  noting  hereio  oeiitaiBed  ahall  limtt  the  power 
of  the  Ju<^  when  any  exceptional  case  shall  arise 
to  give  socyb  forther  time  or  oiake  such  rule  there* 
in  as  the  justice,  lof  the  case  may  require. 

XCVI*  If  the  solicitor  having  the  carriage  of 
the  pG^oeedtngs  shall  not  within  ons  monUh  to  be 
computed  from  the  expiration  of  the  tioie  limited 
for  filing  objections  te  claims,  as  in  the  next  fore^ 
going  section  mentioned,  set  down  the  case  for  in* 
vestigatiou  before  the  chief  dei-k  of  the  judge  aa 
before  mentioned,  any  respondent  who  has  entered 
an  appearande  or  any  person  who  hat  filed  a  claim 
shall  be  at.  liberty  to  do  so,  giving  the  no^oe  here^ 
in-befbre  provided  to  the  saveval  parties  and  daioi-» 
ants  in  t^e  <)ase« 

^CVII.  In  case  no  claim  shall  be  lodged  purau^ 
ant  to  any  such  advertisement  as. before  mentioned, 
the  solidtor  for  the  petittoaer  or  person  having  tlM 
carriage  of  the  proceedings  shaU  be  at  liberty,  at 
any  time  after  the  expiration  of  the  time  limited  b^ 
any  such  advertisement,  to  set  down  the  caae  for 
hearing  before  the  judge  for  a  final  decree  therdo» 
and  if  he  shall  not  do  so  within  one  month  from  the 
time  next  aforesaid,  any  respondent  who  has  enter- 
ed an  appearance  shall  be  at. liberty  to  set  dowa 
same  for  that  purpose ;  and  when  any  case,  ahall 
be  set  down  for  hearing  before  the  judge  by  the 
petitioner  or  any  other  party  in  pursuance  of  the 
powers  in  thii  section  for  that  purpose,  a  period  of 
ten  days  shall  elapse  between  the  service  of  notioe 
of  setting  down  same^  and  the  day  appointed  for 
the  hearing  thereof. 

XCVIIL  All  decrees  and  orders  of  the  Master 
of  the  Rolls,  or  any  of  the  Vice  Chancellors,  in- 
cluding orders  for  payment  of  costs,  shall  be  made 
up  by  the  Registrar  of  such  judge  and  transmitted 
to  the  registrar  of  the  Court  of  Chancery,  and  may 
be  appealed  from  by  motion  on  notice,  without  ob*- 
jections  or  exceptions,  and  an  appeal  shall  Ue  upoa 
such  matters  from  the  Lord  Chancellor  to  the  Houae 
of  Lords ;  such  appeals  to  be  within  such  time  and 
subject  to  such  conditions  as  have  been  enacted  by 
the  said  recited  Act  in  rdation  to. such  appeals, 
save  that  the  party  appealing  shall  specify  in  the 
notice  of  appeal  the  matter  or  matters  in  respect  of 
which  such  order  or  decree  is  objected  to,  whether 
such  objections  have. been  the  reception  o«  rejection 
of  evidenee,  or  the  decision  of  Blatters  of  law  'Or 
fact. 

XCIX.  The  appointment  of  perambulator  and 
persons  to  perform  aU  the  duties  heretofore  dis- 
charged by  commissioners  in  partition  causes,  shall 
take  place  before  the  judge  to  whose  court  the  ao- 
veral  causes  or  matters  in  which  such  appointmeuia 
shall  be  made  shall  be  attached  as  aforesaid,  end 
such  appdntments  .shall  be  made  without  commta- 
sion  in.  such  manner  as  is  herein-before  provided 
with  respect  to  special. examiners,  and  the  persons 
so  appointed,  shall  thereby  be  invested  with  all  tlie 
powers  conferred  by  the  comaussioas  heretofore  la- 
sued  for  such  purpose.  .     i 

C«  The  chief  clerk  of  the  judge  under  whose  au- 
th(Hrity  a  sale  is  to  be  made  shall  direct  all  proper 
postings  and  adVertisemenu  ft>r  sale,  and  shall  not 
proceed  H'ith  any  sale  until  satisfied  that  the  direc- 
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tioos  given  have  \>eea  complied  wUb»  ^nd  for  that 
purpose  the  9olieitor^vipg  the  esLTpage  of  the  sule 
ihftUi  00  some  cooveoieiit  day  before  the  day  of  sale, 
attend  at  tbe  office  of  the  chief  clerk,  and  by  pro- 
dooito  of  the  papers  aad  other  reasonable  means 
satisfy  snch  chief  derk  that  the  advertisement  and 
paltlication  of  the  posting  and  circulation  of  the 
Rota]8  have  taken  place  as  directed. 

CL  AH  sales  under  the  court  shall  be  held  by 
tbeehief  clerk  of  the  judge,  who  shall  order  same, 
or  by  each  other  person  as  the  judge  in  the  parti- 
ohr  case  shall  direct  for  that  purpose,  and  such 
nie  shall  be  held  at  the  chambers  of  such  chief 
deri;,  or  at  such  other  place  as  the  judge  shall  ap- 
psiDt;  but  nothing  herein  contained  shall  affect  the 
power  of  the  court  to  have  biddings  taken  in  the 
eouotry  in  aecordance  with  the  exl^ng  praetice. 

CIL  When  a  purchaser  shall  hare  been  declared, 
an  order  shall  be  forthwith  prepared  on  tbe  tipplr- 
eatioD  of  the  purchases  solicitor,  or  any  other  party, 
as  of  coarse,  to  confirm  such  sale  on  lodgment  of 
the  purchase  money ;  and  on  the  entire  purchase 
mooej  (which  shall  be  lodged  in  one  sum)  being 
lodged  in  court,  tbe  sale  shall  stand  confirmed  with- 
out farther  order ;  and  if  the  purciiaser  do  not 
lodge  his  purchase  money  within  a  reasonable  time, 
that  proceedings  by  attachment  may  be  taken  to 
compel  him  to  do  so. 

CllL  Every  purchaser  under  the  court  shall  be 
at  liberty,  without  rule  or  order,  to  lodge  objectioos 
to  tbe  title  to  the  lands  purchased  by  him,  and  such 
objeetioDS  shall  be  forthwith  set  down  for  argument 
bcibre  the  iudge  in  his  list  of  causes,  and  the  cost 
of  such  objections  shall  be  in  the  discretion  of  the 

ClV.  If  a  purchaser  under  the  court,  having 
lodged  his  purchase  money,  shall  not  proceed  to 
complete  his  purchase,  the  solicitor  having  the  car- 
nage of  the  sale  shall  be  at  liberty  to  serve  a  notice 
fAg  on  him  to  do  so ;  and  if  objections  to  the 
title  shall  not  be  filed  within  one  month  from  service 
ofsQch  notice,  the  title  shall  be  considered  as  ac- 
(i^pted,  and  the  purchaser  shall  be  thenceforward 
predoded  from  objecting  thereto. 

CV.  That  tbe  conveyance  of  lands  sold  under 
t^  court  shall  be  prepared  in  form  as  between  the 
Ponies,  but  shall  be  executed  solely  by  the  judge, , 
*^  signature  shall  hava  the  same  operation  to 
ptts  to  the  purchaser  the  estates  and  interests  in 
the  lands  of  the  several  parties  io  the.  cause,  and 
shall  otherwise  bind  them,  as  if  same  had  been  exc- 
eed by  the  said  several  parties. 

CVl.  That  all  such  conveyances  shall  be  entitled 
to  tbe  like  exemptions  as  to  stamp  duty  as  purchase 
<^  Qoder  tbe  court  for  the  sale  of  Incumbered 
^es  in  Ireland. 

C  VIL  Whenever  a  sale  of  lands  or  premises  shall 
1^  bad  onder  the  court,  the  purchaser  at  such  sale 
■^  not  be  at  liberty  to  object  to  the  title  on  the 
S^^^  of  want  of  parties  to  the  suit,  if  from  its 
^>^^e  such  persons  imder  the  foregoing  rules  shall 
^  be  deemed  necessary  pc^ties,  and  such  persons , 
^  be  deemed  bound  by  the  said  suit  as  if  they  | 
^^  been  parties  thereto,  and  shall  be  bound  by  such  I 
^y«yance  as  if  they  had  been  parties  to  the  same.. 

^^  HI.  A 11  affidavits  shall  be  taken  and  expressed 


in  the  first  pesvo^  of  the  depooeol ;  and  any  soli* 
oitor,  part^,  oc  person  filing  an  affidavit  not  taken 
and  expressed  in  the  first  person  of  the  deponent 
shall  i|ot  be  allowed  the  costs  of  preparing  and 
filing  such  affidavits  in  aqy  taxation  of  costs. 

CIX.  Every  affidavit  is  to  be  divided  into  para^ 
graphs,  and  every  paragraphia  to  be  numbered  con* 
secutively,  and  as  nearly  as  may  be.  confined  ^  a 
distinct  portion  of  the  subject. 

ex.  No  suit  in  the  said  court  shall  be  dismissed 
by  reason  only  of  the  misjoinder ^f  persons  as  peti- 
tioners therein;  but  whenever  it  shall  appear  to  th^ 
court  that,  notwithstanding  the  conflict  of  interest 
in  th^  co-petition^s»,or  the  want  of  interest  in  some 
of  the  petitioners,  or  the  existence  of  some  ground 
of  defence  afiecting  some  or  one  of  the  petitioners, 
the  petitioners,  or  some  or  one  of  them,  are  or  i^ 
entitled  to  relief,  the  court  shall  have  power  to  grant 
such  relief,  and  to  modify  its  decree  according  to 
the  special  circumstances  of  the  case,  and  for  that 
purpose  to  direct  such  amendments,  if  any,  as  may 
be  necessary,  and  at  the  hearing  before  such  amend-* 
ments  are  made  to  treat  any  one  or  more  of  the  pe- 
titioners as  if  he  or  they  was  or  were  a  respondent 
or  respondents  in  the  suit,  and  the  remaining  or 
other  petitioner  or  petitioners  was  or  were  the  only 
petitioner  or  petitioners  on  the  record  ;  and  where 
there  is  a  n^i^joipder  of  petitioners,  and  the  peti* 
tioner  having  an  interest  shall  have  died  leaving  a 
petitioner  on  the  record  without  an  interest,  the 
court  may  at  the  hearing  of  the  cause  order  the 
cause  to  stand  revived  as  may  appear  just,  and  pro- 
ceed to  a  decision  of  the  cause,  if  it  shall  see  fit, 
and  to  give  such  directions  as  to  costs  or  otherwise 
as  may  appear  just  and  expedient. 

CXI.  No  suit  in  the  said  court  shall  be  open  to 
objection  on  the  grouiid  that  a  merely  declaratory 
decree  or  order  is  sought  thereby,  and  it  shall  be 
lawful  for  ttie  court  to  make  binding  de<^larations  oC 
right  without  granting  consequential  relief. 

CXII.  it  shall  be  lawful  for  the  court  to  adjudi 
eate  on  questions  arising  between  parties,  notwith- 
standing that  they  may  be  some  only  of  the  parties 
interested  in  the  property  respecting  which  the  ques- 
tion may  have  arisen,  or  that  the  property  in  ques^ 
tion  is  comprised  with  other  property  in  the  same 
settlement,  will,  or  other  instrument,  without  making 
the  other  parties  intevesled  in  the  property  respect- 
ing which  the  qaestion  may  have  arisen,  or  interested 
under  the  same  settlement,  will,  or  otfier  instrument, 
parties  to  the  soit,  and  wHhout  requiring  the  whole 
trusts  and  purpoeee  of  the  settlement,  will,  or  other 
instrument  to  be  executed  under  the  direction  of  the 
oourt,  and  without  taking  the  accounts  of  the  trus- 
tees or  other  accounting  parses,  or  ascertaining  th^ 
particulars  or  amount  of  the  property  touching 
which  the  question  or  questions  may  have  arisen  ; 
provided  always,  that  if  tbe  court  shall  be  of  opiniou 
that  the  application. is  fraudulent  or  collusive,  or 
for  some  other  reason  ought  not  to  be  entertained, 
it  shall  have  power  to  refuse  to  make  the  order 
prayed. 

CXlIL  If  after  a  suit  shall  have  been  instituted 
in  the  said  court  in  relation  to  any  real  estate  it 
shall  appear  to  the  court  that  it  will  be  necessary 
or  expedient  that  the  said  real  estate  or  any  part 
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thereof  should  be  sold  for  the  purposes  of  such 
suit,  it  shaU  be  lawful  for  the  said  court  to  direct 
the  same  to  be  sold  at  any  time  after  the  iostitu- 
ttoQ  thereof,  and  such  sale  shall  be  as  valid  to  all 
intents  and  purposes  as  if  directed  to  be  made  by 
a  decree  or  decretal  order  on  the  hearing  of  such 
cause ;  and  any  party  to  the  suit  in  possession  of 
such  estate,  or  in  receipt  of  the  rents  and  profits 
thereof,  shall  be  compelled  to  deliver  up  such  pos- 
session or  receipt  to  the  purchaser  or  sneh  other 
person  as  the  court  shall  direct;  and  all  parties 
having  charges  on  such  estate^  or  an  interest  hi  the 
produce  thereof,  shall  hare  the  same  lien  upon  the 
purchase  money  that  they  had  upon  the  estate; 
and  such  purchase  money  shall  be  brought  into 
and  remain  in  court  to  abide  the  event  of  any  ac- 
counU  which  may  be  necessary  for  ascertaining 
such  charges :  provided  nevertheless,  that  the  court 
shall  be  at  liberty  pending  such  account  to  order 
payment  of  any  portion  of  the  fond  in  court  to  any 
party  or  creditor  who  may  appear  to  be  entitled 
thereto  pending  such  accounts. 

CXIV.  Where  any  real  or  personal  property 
shall  form  the  subject  of  any  proceedings  in  the 
Court  of  Chancery,  and  the  court  shall  be  satisfied 
that  the  same  will  be  more  than  sufficient  to  an- 
swer all  the  claims  thereon  which  ouefait  to  be  pro- 
vided for  in  such  suit,  it  shall  be  lawful  for  the 
said  court,  at  any  time  after  the  commencement  of 
such  prbceedings,  to  allow  to  the  parties  interested 
therein,  or  any  one  or  more  of  them,  the  whole  or 
part  of  the  annual  income  of  such  real  property, 
or  a  part  of  sudi  personal  property,  or  a  part  of 
the  whole  of  the  income  thereof,  up  to  suoh  time 
as  the  said  court  shall  direct,  and  for  that  purpoee 
to  make  such  orders  as  may  appear  to  the  said 
court  necessary  or  expedient 

CXV.  For  the  purpose  of  allooating  and  paying 
out  funds,  the  solicitor  having  the  carriage  of  the 
proceedings  shall  prepare  in  a  tabular  form  an  al- 
location schedule  showing  the  names  of  the  several 
parties  and  creditors  entitled  to  be  paid,  the  sum 
doe  to  each,  aooordtog  to  priority,  and  the  simbs  to 
be  respectively  allocuited  and  paid  in  4i8obarge 
thereof;  and  such  schedule  shall  be  submitted  for 

Inspection  to  the  chief  clerk  of  the  judge,  who  oldham's  smilax  ahd  hippo  lobbmobs. 

shall  see  that  all  the  partj^  w<i  creditors  property      ^^^^  i^T^e  h^^ 
entitled  have  been  placed  therein,  and  that  thm\  ^it^gi^amf^^tb^a»mi,mu aei^riiig Hmnmtm,  pmui   ' 
same  is,  so  far  as  he  can  judges  substantially  cor*.  *" 

rect,  and,  when  approved  of,  such  schedule  shall 
be  lodged  in  the  office  of  the  chief  clerk,  and  no- 
tice thereof  given  to  all  parties  interested,  or  tberr 
solicitors,  and  a  day  shall  then  be  appobited  for  the 
heartng  thereof^  being  not  less  than  one  month  from 
the  time  of  the  lodgment  of  such  schedule,  and  the 
case  shall  be  entered  in  the  judge's  list  of  causes 
foi'  bearing  on  such  day  accordingly ;  and -if  such 
schedule  Shall  be  unobjected  to,  the  judge  shall,  on 
the  day  appointed  for  the  hearing  thereof,  or  as 
soon  after  as  the  state  of  business  in  his  office  will 
permit,  make  an  Order  for  payment  or  transfor(ltt 
the  case  of  stock)  of  the  sttrend  saiaa  4o  tin  partleii 
entitled  thereto^,  .  .,. 

(To  b9  conHmMLJ 


.!' 


pECTORAL  AND  COUGH  MEDICINES. 

OLDHAM*S  COMPOUND  SYRUt»  OP  SMILAX. 
Thli  grateAiI  Syrup  oombiuea  with  the  baltanlo  and  restorative  pie. 
pertiec  of  SmUax  Aapera,  the  •oothioftjriituei  of  the  Garden  Lettuee.  and 
the  efBcackMU  prindplei  of  the  Ipecieuanha  and  other  expectoranta  It 
iatModoKMtiMeAillnaaiieliqneor  the  cheat, attnylM the  troubleHMa 
Irritation  whioh  provoket  ooucMof,  aad  removlus  tihlegm.  dlflhMlty  et 
btealhlng,  and  hoaneneM.    It  la  ako  a  aice  medlclae  tuf  chMdreai 

OLDtlABTS  COUOR  DROPS. 

CMghi.  Golfed  Aithnaite 
1,  and  all  -..     .  - 


all  ordinary  Cheit  Alftctioqa, 

A  tMMDOonflil  tahen  ooeatlonaay  nSejni  G<M«b,iicoiaatei  eif«DtanlioOj 

wei  nmkinew  of  the  throat,  and  reUevce  aoreoaaa  and  epprenleooi 


thechaat.   Prioela. 

OLDHAM'S  ANODYNE  COUGH  LQZEMMB& 
The  acknowledged  exoelleiiee  of  the  medldnalhigredienta,  and  Cbc  da.  , 
acTfed  feiNttatloowhich,thMrhaileaequirad,laduQe*bt  peMfMaBteif 
Gooimena  them  ai  a  moit  efllcaeioua  and  agreeable  preparation  Ibr  the  re. 
lleCarieQmtCo«gha,Culdt.Aath«ai,H<x|aaaCgmgh^A<b  Prioelt*fef; 
box. 


Prepared  by 


oxo,  ou>HA.ii  ma  oo^  •■■'<  ' 

or  whom  may  be  alao  had  01dhaai*s  Lettuee  laaenses  !••  f«  ^<> 
Hippo  Loaemi,  Is.  per  box i  Cayanne  LaiMogcs,  la.  puttuxi  iuJuM. 
Sere  Throat  LoieagiBSg  A«^  Ae. 
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OREBN.  Comppndfints  wUl  pleaeeji^  tb»  ^aaaeaod  AMass.  mm 
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DUBLIN,  APRIL  21,  1866. 


Tiiiu  »  DO  matler  connected  with  the  practice  of 
oarCourti  of  I^aw  ^dlEqiUtj  which  more  impera- 
tin^-^feqviteB  refofm  than  the  mode  of  framing 
lidtnu.  We  are  glad  to  find  that  the  Courts  of 
WeitmiDster  have  recently  taken  the  initiative  in 
tUiliae^  and  they  have  promulgated  a  very  wise  re- 
piitkHi  vpoD  the  Subject  By  Beg.  Gen .  Michael  • 
«i^ya<Satioii,  1854,  Rule  2,  it  is  provided  that  af- 
UaTiUtironi  in  and  after  the  approaching  Easter 
1!t^i^iol)ie  axprtaaedin  the  first  person  and 
Med  into  paragraphs;  each  paragraph  to  be 
■wbered  consecutively,  and  as  nearly  as  may  be 
^9<ted.to.a  di^nct  portion  of  the  subject.  No 
y«Mato  be  allowed  for  any  affidavit  or  part  of 
ttiffidayii  aabstantially  departing  from  this  rule. 

uiMiieir  rcgi3^atk>n8  are^  in  our  opinion,  excel- 
^T^T'^^w^  be.  adopted  by  ns  without  delay. 
"f  nwlili^ing  ef  th6  respective  paragraphs  of  the 
**We%!!l  tend,  if  nfot  to  get  rid  of  prolixity,  at 
•uevsDU  lo  check  it,  as  it  will  be  rendered  more 
H^^v^k  .t  Z4^  deckration  in  the  first  person  is  a 
^^ig^prtant  change,  aa  it  will  call  the  attention 
^lUf{i|i^^fit4li9ior^  pointedly  to  the  facts  to  which 
■^  {Mg^  iAi  <  bath,  than ,  tli^.  j'ajoobliug  ^  mode  io 
*^  these  averments  are  at  present  couched.  It 
■ivt  be  admitted,  however  we  seek  to  disguise  from 


ourselves  the  fact,  that  our  present  system  of  aJBi- 
davlt  making  is  the  reproach  of  the  practice  of  the 
law.  The  paramoi^ t  object  sought  to  be  obtained 
in  their  composition  is,  to  make  them  consistent 
with  mere  verbal  or  literal  truth,  however  sugges- 
tive  they  may  be  of  what  is  the  reverse  of  truth  or 
at  least  of  a  state  of  facts,  to  which  the  defendant 
wou^d  hesitate  directly  to  swear.  Why  should  not 
the  flsaker  of  an  affidavit  give  his  written  evidence 
with  the  same  obligation  to  tell  the  whole  truth,  as 
if  tendered  for  verbal  examination  in  the  witness 
box?  We  believe  that  the  form  of  the  oath  to  verify 
the  contents  of  the  affidavit,  refers  only  to  the  literal 
truth  of  the  contents,  and  this,  with  many  persons, 
would  appear  to  be  sufficiently  observed,  even 
theogh  facts  were  wholly  suppressed,  which  would 
tend  materially  to  qualify  the  principal  allegations. 
We  do  not  mean  to  say  that  the  new  rule  in  Eng- 
land will  wholly  rectify  the  abuse  we  have  alluded 
to,  but  It  will  certainly  lend,  by  divesting  the  con- 
tents'of  an  affidavit  of  a  cloud  of  legal  jargon, 
calculated  to  confuse  the  mind  of  the  deponent,  to 
place: more  pointedly  before  himihe  facts  to  which 
he  is  called' open  to  awewrv  and,  by  making  it  obla<* 
!gatory  to  make  their  statements  in  the  first  pert 
the  Act  will  posseM^  4  mqre  individual  charac 
than  at  present.  It  is  probable  that  advantp 
would  result  from  requiring  the  insertion  of  a  clau 
stating  that  the  information  ©iV^ne^^bjH^^^ie 


338 


THE  IRISH  JURlSTr    — 

■■'n-iimi  Ill  ,   iiinirniii    |inii    ipi.ipin.j  ' 


>'fir>*>"?tfi'i-:>l>  gr 


=;c?^ 


specting  the  subject-matter  of  the  affidavit  was   ©pportiMie  by  rwaUtng  the  rfleflll«€^k)n  pf  Hiie  an- 

candidly  atated,  and  that  no  quallfyiDg  maiten         *  " "    *  ""  "*"'^"  ""* 

>vithin  the  knonvledge  of  the  deponent  liad  been 

suppressed^ 

— ♦ — 


eient  gliwiea of  the  brMi  Ban  ai)dlbH9( j^|»P^U»g 
Ibirfly  to  us  to  emulate  the  femeofco^ispredfioe*- 
aoiFt,  aodrnot  tci  penoiit  thM^i6«e  i^icbit^y  f^^^ 
to daUintti decey»         ,         .   ,  ^  r  '  '•         t  - 

As  the  work  MWe  iw.  fp^RiP  l^ti^ftlely  tbe 
enjiject  of  n  fiotiee  m  our  piig^f»ly'  SQ^^r  ^i&i^  is 
a  record  of  the  memorabilia  of  our  Bar,  draw^,  |>y 
the  hiifidt)f  a4i0li^gt^^  SMO^tH^r  eif  XNiD'Oqder,  it 

Sketches,  Legal,  and  PolHical,  by  the  late  Right  Hcmorable    would  he  unsuitable  .l«.ftn|er  i«ktft#t -Wi^M^^^P^M^Wn 
Richard  LALOH^^EiL,^ted,  wit^  ^^*^',^**;.^"   of  it«  vnHed  Qotttetitai.fi«d  ^w^e-^alljW^rely  pws«it 

one.tti^  it>eoi«nea^f:th&9tyl0>.ii)it%n«rand.mRi^r 
ofi the»au*hoiv    In  the  «  Sketch!*  d««Jriptjvf,ot.yie 

These  "Sketches'*  consist  o^ papers  contnbut^  by  ^cahamitUa  of  the  Bar- Mp^Slieil.  thus  forqiWj?  laod 

their  distinguished  author  to  the  **  New  Monthly  ^paihetldaUy  d«^t>b«8  tt  <^^  whieb  we.£e<)r  J^atoo 

Ma^azine^  at  a  period,  as  the  editor  observes  ip  hi$ :  oTtiMiGOOiaanred  wirealv^tCet^  l)er(9  iind.pldwh§rer 

preface,  "  when  that  periodical,  edited  by  Thomas 

Campbell,  was  particularly  distinguished  by  the 

int  erest  and  brilliancy  of  its  articles.     The  Sketches 

of  the  celebrities  of  the  Irish  Bar  attracted 


much 

attention  at  the  time,  and  were  admired,  wherever 
they  were  read,  as  well  for  their  fidelity  as  portrai- 
tures, as  for  tire  spirit  and  elegance  witb  which 
they  were  wrkten/' 

These  papers  divide  themselves  into  two  classes, 
those  descriptive  of  the  eminent  legal  contempora- 
ries of  the  author  and  his  personal  associations  in 
connection  with  the  Profession,  and  those  illustra- 
tive of  his  own  political  career  and  commemorative 
of  that  mighty  politico-religious  struggle  in  whidi 
he  boire  so  prominent  a  share.  The  present  attempt 
to  rescue  from  oblivion  the  productions  of  so  bril- 
liant a  contributor  to  the  particular  class  of  lite- 
rature under  which  tlie  Sketches  may  be  classed,  ia 
highly  commendable,  as  thes«  articles  possess  an 
inherent  attraction,  not  to  be  lost  by  the  passing 
away -of  the 'immediate  occasion  which  called  them 
forth,  and  many  of  them  will  be  read  with  interest^ 
if  not  with  occasional  admiration,  when  the  last  of 
those  personally  acquainted  with  the  men  and  the 
times  described  shall  have  ceased  to  exist. 

Many  and  brilliant  vi^ere  tbeAiterary  talenl^  of  the* 
accomplished  writer,  aa  indicated  b^y  thffi^  m^es. 
The  author  must  be  regarded  as  a  finished  master 
of  desoriptive,  or,  we  may  sayi  of  pictorial  writing. 
He  draws  to  the  very  life^  with,hotf'iev«r^«  dightteno 
.  dency  to  caricature^  a  failing,  perhaps,  from  w^^b 
the  great  masters  of  thi^  art  are  seld^p^  wjiolly  ex* 
empu  His  style  is  continually  enlivened  witb  wit 
and  humour, though  thesesal lies tioo  oft^  degenerate 
into  what  we  have  heard  aptly  termed  "  pond^roua 
levities,"  and  it  mtist  be  confessed  that  Ibe^^le  i$, 
occasionally  too  artificial  and  overwrought. 

Perhaps  the  most  unpopular  feature  which  eha- 
raeterizea  some  of  the  Sketehes  is  a  certain  sar- 
castic vein  running  through  tbem«  The  ariicletdi&i 
scriptive  of  the  farewell  address  to  Lord  Man^iera 
is  certainly  obnoxious  to  this  charge*  ,  But  it^may 
be  obseivcd,  in  mitigation  of  this  Uemish,  that  the 
author  lived  amidst  keeo»  party  strife,  -calculated 
to  call  into  action  a  temperament  prone  to  aatire  a 
and  it  is  by  no  means  his  political  foes  only  who  come 
in  for  castigation**-his friends,  not  unfrequently,  bear 
marks  of  the  4ouiiea.  The  horribile  Jlagellum,  it  is 
right  lo  add,  is  altogether  discarded. 

We  think  that  the  publication  of  this  work  is 


1  "  T(he4ife^  atuewMnetH  Uwyer  may,i)e  tbiw.w- 
4piily;akeDdiied.  .1  He  iii)i9AU«4i  ?wi4hP^(j  n^yi^tbjsr 
[  propertyi  than  those  taleata  wJ^ich  bap  jjoit , .  f n .,  ^• 
fiefai  a  d^oendible  qualify^  For  some  years,  be 
imnainf  jmeQiployed&  at  U^  gfts  a,  brief,  .cgaeps 
into-tbe  partiftlities.^fA^Hffito^i^^odsete  iv-^bag 
and  a  wife. together.  .Jri^h,m<?raUtyfdQw  wiper- 
mii  the  itttriKluetion  mio^  the,  ^sbamb?^  oC  &•  A»^?ns- 
tenoT  those  nM)veable  ohjeteta  <^  unwe<jkLed  ^dear- 
meat,  whieh  Lord  Thi¥rlow  09ed  to  r^^opinmepjd  to 
the  juvenik  merobers.of  theprofesaiop ;  andiiwr- 
riage,  that  perpetual  blisteri  is  preaorib^(!^  ^a^-the 
only  efeeftMel  sanAtive  for  the  tarbulQnt  rpai^ioiis  of 
the  Irkh  Bar.  la.the  spi»t,<rf*  i|»pri|4flnce,  which 
is  often  mistaken  for  roftiance^  our  young  jaounsellor 
enters  with  some  dowerleje  heanty:ipto.#n  indisso- 
luble oapavtoerabip  of  tbeheart*  A  pretty  pauper 
ia  almost  anre  to  he  a  prqdifaL  ^  Live  like  yqur- 
seL^  is  soon  my  lady's  word;  Shall  .Mxs^  P'Bral- 
Ugba^  the  wtfe  of  ia>aKr%«HW)9jr>r)Pi^^^iMly 
disfriay  her4moifpAioua;aid^W.)eAL^  ^^acf^^da^  M^e 
crin«»on  «t^  of  h0?  carwg€(».wt^l^  ^.t^a.^i^i^  of 
fMhiooablewpcrtiQenQe.}  ^Jisjth^,?rife  of atcpan- 
aellor  m  full  praefcie^^hPMgh  eh(e  ffiay>ftire,*rikiden 
double'  at  her^annt.Diebfor^V^j^MJi  l^ftu^jHwided 
withfthaliordiwryiqo*?  e^WW!i(«fnF^io«  ^(pn- 

«*  After  afaintsbow  of  f^8|>tj9qae^.^e  cpjqjag^l  in- 
j^nctiotBiajpbeyedi  felt  Ivit jn  ap  ^«i|J^jf#Wfrrtiat 
frhe^oach^iwi^  to  hri«^Thii^clfttt^riijigi}^f^w.t^aa 
iaatantanefMts  ttaftdt^  t  JtaolK  te  MfOT^BiHP  i^^^an 
.alley,  aadto  wheelftt>u^i^Aa»;Ci4iAiW?,-^  And 
then  there  is  such  a  bargain>tobe^haiiof  aMusein 
Merri^OHMiuaire.  ,A^hSuse^Wn¥^^«>if8ff»*'e  is 
aOQordiogly  parflhasadu  ai?d  fkibopdi^w^tj^ .^iWtrant 
of  auorney  for  ooafessintj^idgnaeo^  tfe^F^^r  >» 
passed  lior  the  fine.  The  lady  ^^s^v^^  f^*M$^  in 
furnitjure^  and^he  p^ofita  of  four  eiiH?qksJire.raade 
obltitions  to  i^^i^.f  T|ip  eounseUoc  i^  isai^d  to  the 
digaity/  pf  iwplgl?  ,coju#pelJor,  aft*  l¥^  1%^  iW^^^ed 
into  the  spleoiwra  of  the  V^cfeijegjil  cfm^  \ 

<^She<  is  BOW  thrown  into  t^he*  ^d0iei^  of  fa^sbion- 
able  life  I  an4  in  order  U>^  rtJprd  evi^^ca.^f  ber 
doioai»tie.propensjitie%-  9h^,  issMeis^  «ardf$ju).yalf  the 
town,  with  an  intimation  that  she  is  ',^t  hopao.'  She 
has  all  this  while  been  prolific, to  the  full  extent  of 
Hibernian  fecundity.  The  oounsellor^s  sons  swag- 
ger  It  wkh  the  Oh'oioest  apirits.of  Kildai;^^tr^t ; 
and  (he  young  ^ladies  are  accomplished  in  all  the 
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imiltifartotM  departmenU  of  llKi8!<*ftlHHl4  -Hlewffy 
affectation.  QaadriUes  and  waltz«i  i^balcft^the  iUa- 
minated  ckambers  with  a  perp^nal  coneuBsiom  The 
passenger  Is  arrested  in  his  nocturnal  progress,  by 
the  crowd  of  brilli«Bi  vchioles  befbrethe  door,  while 
the  blaze  of  light  streaming  from  the  windows^  and 
the  sound  of  the  harp  and  the  tabor,  and  the  din  of 
extnivagaooe»  intimate  the  Joyanee  that  is  going  en 
withim 

^  Bnt  where  is  tlie  connsellor  all  this  wink  ?  He 
sits  in  a  sequestered  chamber,  like  a  hermit  in  the 
fbMt  of  Comus,  and  pursues  his  midnight  kboors 
by  the  light  of  a  solitary  taper,  scarcely  bearing  the 
din  of  pleasore  that  rolls  above  his  l»ad.  The 
wastefal  splendour  of  the  drawing*room,  and  the 
patient  drudgery  of  the  library,  go  on  for  years. 
The  comwellor  is  at  the  top  of  the  lorensic,  and  feis 
lady  stands  upon  the  summit  of  the  fasliionabie, 
world.  At  length  death  knocks  at  the  door.  He 
h  seized  by  a  sudden  illness.  The  kxid  knock  of 
t2ie  Judges  peals  upon  his  ear,  bat  the  double  tap 
of  tiiie  attorney  is  heard  no  more.  He  makes  an 
nnavailin|^  effort  to  attend  the  courts,  but  is  hurried 
batik  lo  bis  houses  and  laid  in  his  bed«  His  eyes 
now  begin  to  open  to  the  realities  of  his  condition. 
In  the  loneliness  and  silence  of  the  sick  man's  cham- 
ber a  train  of  reflections  presents  itself  to  his  mind, 
which  his  former  state  of  professional  occupancy 
had  tended  to  exclude.  He  takes  a  death^bed  sur- 
rey of  fal^  circumstances ;  looks  upon  the  future ; 
and  by  tbe  light  of  that  melancholy  lamp  that  barns 
beside  bim,  and  throws  its  shadowy  gleams  upon  i 
his  ferCanes,  he  sees  himself  at  the  cl^  of  a  most 
prosf^otts  life,  without  a  groat. 

■^The  sense  of  his  own  felly  And  the  amtieipated^ 


of  hrs  children,  the  reproaches  of  bis  creditors,  and 
a  bailiff's  jest.'' 

With  respect  to  the  editor's  share  in  the  prepa- 
ration of  the  book,  he,  in  his  preface,  claims  very 
little  for  his  share  of  the  performance.  Hia  task 
appears  to  have  been  selection,  emendation  of  the 
press,  and  annotation.  That  his  selection  is  judi<^ 
clous,  we  entertain  no  doubt.  That  his  emenda* 
tions  of  typographical  errors  have  been  frequent, 
and  that  this  edition,  on  the  whole,  is  accurate,  we 
fully  believe ;  but  blunders  have,  even  in  this  edi- 
tion, escaped  his  vigilance,  amongst  which  we  may 
point  out  one  at  pages  236 — 7,  where  the  founda- 
tion of  the  Schools  of  the  Christian  Brotherhood,  is 
attributed  to  one  "  Edmund  Price,"  whereas  Rice 
was  the  name  of  the  philanthropist  in  question. 

Lastly,  with  respect  to  the  annotations :  they  are 
meagre  in  the  extreme.  We  regret  that  Mr.  Sa- 
vage did  not  stamp  his  editorial  labours  more  de- 
cidedly with  the  impress  of  his  own  literary  pow- 
ers, either  by  prefixing  a  sketch  of  the  contributor 
of  the  "  Sketches,"  or  by  more  copiously  illustrating 
the  text.  We  conclude,  however,  that  he  has 
adopted  this  course  for  the  purpose  of  rendering 
these  memorials  of  the  departed  the  more  conspicu- 
ous, at  the  expense  of  his  own  individuality  as  an 
editor.  At  all  events,  the  public  cannot  but  feel 
obliged  to  him  for  having  called  these  spirited 
papers  from  the  dingy  and  dusty  volumes  in  which 
they  lay  enshrined,  and  presented  them  in  the  ele- 
gant and  permanent  form  in  which  they  now  ap- 
pear. 


destitnticm  of  hisfamily  setrie  at  his  heart.    H^^«f  J^f ^Im^^  the  Peactice  and  CouneE  of  Pro- 


A    BILL 


not  adopted  even  the  simple  and  Oheap  expedtebt 
sf  rosnring  his  (rfe^  or  by  some  miserable  negligence 
ha*  let  the  Insuranee  drop.  Whas  is  to  becoine  of 
his  wife  and  his  childt^en  ?    From  the'SbifrM'of  iiis 

'best  afflictions,  and  of  hispurestfrl^iSBUlis^ 
that  potton^-^hat  tf^tM  lijpkffma^f.xU^'kAiidf  which 
renders  all  the  expedients  of  art' wlthovt  avail. 
Despi^sHs.  ministering  beside  Msi^  with  her  poi- 
soned chalice,  and  bids  defiance  to  Colles  and  to 
Cbeyne.     His  family  gather  about  him.     The  last 

'  ^on«)lttti6BS  of  religion  are  giren  amidst  heart- 
broli^D  sobs ;  and  he  rMM  himse^  and  stretches 
forth  his  bead  to  receive  the  final  rite^  be  casts  his 
€yes  upon  the  wretches  who  surround  him,  and 
shrinks  back  at  the  sight. 

*^  It  is  in  the  midst  of  ai  scene  like  this,  and  when 
tbe  hour  of  agony  is  ai  baud,  that  the  loud  and 
heartless  v^^ee  of  official  insolence  echoes  frolm 
chamber  to  chamber  i  and,  after  a  brief  interval, 
the  dreadfbl  cei^tainty,  of  which  the  unhappy  man 
bad  bat  too  presdcnt  a  surmise^  is  annodnoed.  The 
sheriff's  officers  Hre  got  in ;  his  Majesty's  writ  of 
JuTifadM  is  in  tbe  progress  of  execution ;  the  sane* 
toaries  of  death  are  violated  by  tbe  peremptory 

'  ministers  of  the  law,  the  blanket  and  the  silk  gown 
are  sdaed  togeth^ ;  and  this  is  tbe  conclusion  of  a 
life  of  dpttlenee  and  of  distinction,  and  let  me  add, 
of  folly  as  well  as  fame.     After  haviug  charmed  bis 

'-'Country  by  his  eloquence,  and  enlightened  it  by  his 
'^rndltion,  he  breathes  his  last  sigh  amidst  the  tears 


C^EDXNO  IN  THE  HIGH  CoURT  OF  CHANCEaV  IN 
laEI^AND. 

(CorUinued from  page  l^S.) 
CXVf*  After  service  of  notice  of  the  lodgment 
of  the  schedule,  as  in  the  next  preceding  section  is 
mentioned,  all  parties  shall  be  at  liberty  to  inspect 
the  same>  and  lodge  objections  thereto  (stating 
briefly  the  grounds  of  objection,)  at  any  time  until 
within  one  week  of  the  day  appointed  for  hearing ; 
and  notice  of  the  lodgment  of  snch  objections  shall 
be  given  to  all  parties  interested,  and  the  same  shall 
be  taken  into  consideration  by  the  judge  at  the 
hearing  of  said  schedule,  who  shall  make  sueli  or*' 
der  therein,  or  as  to  the  costs  thereof  or  occasioned 
thereby,  as  he  shall  think  fi(. 

.CXVH.  The  practice  of  the  said  court  hereto- 
fore observed,  of  requiring  the  approbation  of  a 
Masterto  transfers  of  stock  and  investment  of  cash, 
sball  be  discontinued,  and  that  when  hereafter  any 
order  shall  be  niade  for  such  transfer  or  investment 
it  «hall  be  sufficient  to  produce  to  the  accountant 
general  of  the  court  the  quotation  or  calculation  of 
a  notary  as  to  the  value  of  such  stock,  who  shall 
act  thereon  without  snch  approbation. 

CXVin.  In  case'^»<»yof  the  directions  herein 
contained  with  respect  iO  the  practice  and  course 
of  proceeding  in  the  said  Court  of  Chancery  shall 
by  mistake  of  parties  fail  to  be  followed  in  any  suit 
or  proceeding  in  the  said  court,  it  shall  be  lawful 
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for  the  said  court,  if  it  shall  think  fit,  upon  pay-* 
ment  of  such  costs  as  such  court  shall  direct,  to 
mnke  rach  order  giving  effect  to  and  rectifying  such 
proceedings  as  may  be  justified  by  the  merits  of  the 
case. 

CXIX.  It  shall  not  be  lawful  for  the  said  Court 
of  Chancery,  in  any  cause  or  matter,  to  direct  ^ 
case  to  be  stated  for  the  opinion  of  any  Court  o^ 
Common  Law,  but  the  said  Court  of  Chancery 
shall  have  full  power  to  determine  any  qii^estions  of 
law  which  in  the  judgment  of  the  said  Court  of 
Chancery  shall  be  necessary  to  be  decided  previ- 
ously to  the  decision  of  the  equitable  question  at 
issue  between  the  parties. 

CXX.  In  cases  where,  according  to  the  present 
practice  of  the  Court  of  Chancery,  such  court  de- 
clines to  grant  equitable  relief  until  the  legal  title 
or  right  of  the  party  or  parties  seeking  such  relief 
shall  have  been  eefablisbed  in  a  proceeding  at  law, 
the  said  court  may  itself  determine  such  title  or 
right,  without  requiring  the  parties  to  proceed  at 
law  to  establish  the  same. 

CXX  I.  The  Lord  Chancellor,  with  the  advice 
and  assistance  of  the  Master  of  the  Rolls  and  the 
Vice  Chancellors,  or  any  three  of  them,  may  and 
they  are  hereby  required  from  time  to  time  to  make 
general  rules  and  orders  for  carrying  the  purposes 
of  this  Act  into  effect,  and  for  regulating  the  times 
and  fbrm  and  mode  of  procedure,  and  ffenerally  the 
practice  of  the  said  court  in  respect  of  the  matters 
to  which  this  Act  relates,  so  far  as  may  be  found 
expedient  for  altering  the  course  of  proceeding 
herein-before  prescribed  in  respect  to  the  matters 
to  which  this  Act  relates,  or  any  of  them;  and  such 
rules  and  orders  may  from  to  time  be  rescinded  or 
altered  by  the  like  authority,  and  all  such  rules  and 
orders  shall  take  effect  as  General  Orders  of  the 
said  court. 

CXXII.  Inasmuch  as  the  emoluments  of  some 
of  the  officers  of  the  court  may  be  diminished  by 
the  operation  of  this  Act,  or  by  the  rules  and  or- 
ders to  be  made  thereunder,  for  which  tbey  may 
claim  to  have  compensation  made:  it  shall  be  law- 
ful fbr  the  Commissioners  of  her  Majesty's  Treasury 
for  the  time  being,  and  they  are  hereby  required, 
within  the  space  of  six  calendar  months  after  any 
such  claim  shall  arise  and  be  made,  by  examination  on 
oath  or  otherwise  (which  oath  they  and  each  of 
them  are  and  is  authorized  hereby  to  administer^) 
to  inquire  whether  any,  and,  if  any,  what,  compen- 
sation ought  to  be  made  to  any  officer  or  person 
claiming  such  compensation,  and  that  in  all  cases 
in  irbieh  it  shall  af  pear  to  the  said  commissioners 
that  compensation  ought  to  be  granted,  it  shall  be 
lawful  for  the  commissioners,  or  any  three  or  more 
of  tlieto,  by  warrant  under  their  hands,  to  order 
and^At^^Hdaft  Such  annual  pr  other  compensation 
shaK'  be  tna<$e  to  the  persons  so  claiming  suck  com* 
peiiMtion  as  afDre^ald,  or  anv  of  them,  as  to  the 
said  commissioners  in  their  discretion  shall  seem 
ju^  and  reasonable ;  and  all  such  eompfnsatioo> 
whether  annual  or  in  gross,  shall  be  payable  out  of 
such  funds  as  may  bo  provided  by  Parliament  for 
that  purpose. 

CXXIIL  In  tlie  construction  of  this  Act  the  ex* 
pression  *<the  Lord   Chancellor''  sliall  mean  tbCi 


Lord  Chancellor  of  Ireland,  and  ahall  include  the 
Lord  Keeper  and  Lords  Comnriastoncrs  for  the  cos* 
tody  of  the  Great  Seal  in  Irdand;  and  the  expres* 
sion  *«the  court''  shall  mean  tho  high  Court  of 
Chancery  in  Ir^^and)  and  the  word  "person"  slmll 
include  corporation,  and  shall  also  include  her  Ma-* 
jesty's  Attorney  or  Solicitor  General  in  cases  of 
charities,  or  of  informations  at  the  suit  of  her  Ma- 
jesty. 

SCHEDULE  (A.) 
FORM  1. 
Peyton  Ay  o  L^al  or  Eqtntabh  Mortgagee,  or 
Person  emtiUed  to  a  Charge  or  Incumhranjct 
^^ShcHng  Property^    seeking   Foredoeurey  au4 
tSeUeor  Saks. 


Cavte  Petition, 
P  R  Petitioner, 
RTmti'diltS  Respondents, 
and  tn  the   Matter  of  the 
Onrt  of  ChsBcery  (Ireland) 
Regrfation  Aet,  166a. 


To  the  Rfght  Hon. 
the  Lord  high  Chancel* 
lor  of  Ireland. 

The  hnmble  petition 
of  P  R  Istafe  addUioti 

and  restdince.'] 

J.  Your  petitioner  humbly  showelh,  that  unde*' 
and  by  virtne  of  an  indenture  of  mortgage  [or  other 
doeutnent  or  seenriiyt  as  the  case  may  he^\  and  by 
virtue  of  a  judgment,  which  securities  are  desig- 
nated by  the  letters  (a)  and  (h)  [or  as  the  case  may 
be"]  in  Sdiedole  A  hereunder  written,  one  C  D  was 
entitled,  as  mortgagee,  to  eertain  property  in  said 
schedule  mentioned,  and  as  judgment  creditor  to  a 
cfaairge  <m  certain  property  in  said  schedule  also 
mentioned. 

%  That  the  time  fbr  payment  of  the  sums  secured 
thereby  tespectiv^ely  has  lapsed. 

a  That  the  right,  title,  estate,  and  interest  in 
the  said  securities  are  now  tested  in  the  petitioner 
by  virtue  of  the  documents  designated  by  the  let- 
ters (c,^  (dy)  and  (e,j  [or  as  the  case  may  he"]  in 
Schedule  B  hereunto  annexed. 

4.  That  the  equity  of  redemption  of  the  mort- 
gaged property,  and  the  estate  and  interest  in  the 
property  subject  to  the  said  judgment,  [ot*  as  th€ 
case  WHnf  5^,]  became  and  are  vested  in  the  respon- 
dents under  and  by  vit t«e  of  the  doottnenta  desig* 
nated  by  the  letters  (T,)  (>,)  and  (hf)  [or  as  ika 
case  may  he^  in  Schedule  C  hereunlo  anneKed. 

5.  That  there  ia  contained  in  Schedule  A,  oolotmi 
7,  a  statement  of  the  suma  duo  to  petitioner  for 
principal  and  intereM  on  foot  of- the  aecoritiet  in 
the  said  sehedule  set  forth. 

6.  That  the  several  atatemeals  in  the  said  sche^* 
dules  respectively,  are  true  in  every  partioukr, 
no  deed  or  document  in  the  aaid  schedules  men* 
tioned  is  in  tlie  power,  custodyi  or  possession  of 
petitioner,  except  those  stated  to  be  in  his  possear- 
sion  or  in  the  possession  of  his  solicitor. 

^  7.  Your  petitioner  praya  that  he  aiay  be  paid  the 
said  sums,  and  the  costs  of  thi^suit,  and  ill  default 
thereof  that  the  equity  of  redemptS^ti  in  the  pro- 
perty mortgaged  may  be  foreclosed,  aod^he  aaid 
property  may  be  sold,  and  that  the  property  which 
is  subject  to  the  said  judgment  may  also  be  sold, 
and  that  the  produce  of  the  sales  may  be  applied 
to  pay  the  debts  affecting  the  properties  re8|)ec- 
tively,  and  petitiouer*^  oosu ;  and  for  that  purpose 
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that  all  proper  directiana  ra&y  be  given  and  ac- 
cooots . taken  r«nd  petitioner  prays  general  relief. 
J  Sf  SoUtitior  for  petitioner. 

[^Rsmdenoe,']  H  S,  Counsel. 

:  Tbe  reapoadenta  B  T  and  B  S  are  to  be  served 
wiib  notice  of  the  petition. 

H  S,  Counsel  for  petitioner.* 

SCHEDULE  (B.) 

Farm  of  notice  of  peHUan  to  be  served  under  the 
NineteerUh  of  the  General  Orders, 


P  R,  Petitioner, 
RTvidJR  S^  Bespondenta, 
ind  in  tbe  matter  of  the  Court 
of  Chancery  (Ireland)  Regu 
Istioa  Act,  1850. 


Sir, 
Take  notice,  That  a 
petition  wita  filed  in  this 
matter  on  the  day 

of  18    i  against 


50a  and  tbe  respondent  R  S,  wbidi  pray  a  as  fol 
I0V8 : 

Set  out  the  prayet'  of  the  petition  ;]  and  you  are 
hereby  informed,  thai  you  are  at  liberty,  if  you  have 
soy  defence  to  tbe  said  petition,  to  file  an  affidavit 
by  way  of  answer,  thiereto,  within  (a)  [twenty]  days 
after  (he  service  of  this  notice.  [AimI  you  are  re« 
quired  within  said  time  to  answer  00  oath  the  in* 
terrc^atories  annexed  to  the  petition^  (0/  filed  the 
day  of  \Q    f  as  the  case  mny  6«0-(^*)] 

i  Sj  Solicitor  for  the  petitionert 
(Mesidence,y 
To  tbe  respondent  R  T, 

of  \^Additiou  and  Rtsidence.^ 
(a)  U  an  order  shall  be  made  for  kberty  to  an* 
nez  or  file  interrogatories  before  tbe  service 
of  this  notice^  add  the  words  in  fayraekets ;  aod 
instead  of  [twenty]  days,  insert  tbe  time  men- 
tioned in  sucb  order  within  which  the  interro- 
gatories are  to  be  answered* 

No.  2. 
P  R,  Petitioner,  Sir, 
*.r"^  ^,^'  Rwp^ndents,  1      Take  notice,  that  a 
and  hi  the  Matter  of  the  Court  f  ^-.f:*;^.,    «««    n\^A    :„ 
of  O^icery  (Ireland)  Eegula.>Pf.^^»^^^^  ^^^   "* 
tiea  Act,  i»50.                     I  this  matter  on  the 
. — , ^       day  of  18    , 

agaiBSt  you  and  the  respondent  R  7*,  which  prays 
as  Allows: — 

{Set  out  the  prayer  of  the  petition  ;]  and  you  are 
hereby  informed,  that  you  are  at  liberty,  if  you  have 
any  defence  to  tbe  said  petition,  to  file  an  affidavit 
by  way  of  answer  thereto  within  [  (a)  ]  after 
the  service  of  this  notice.  [And  you  are  required, 
within  said  time,  to  answer  on  oath  the  interroga- 
tones  annealed  to  the  petition,  (or  filed  on  the 
day  of  IB    ^  as  the  case  may  be),  (by] ;  and 

yon  are  herewith  served  with  a  copy  of  the  order 
of  tbe  court  bearing  date  the  dajr  of  18, 
ginng  liberty  to  serve  yoa  with^this  notice  oat  of 
the  jariadldibo  of  the  conrt. 

'/ iS^  ScAicitor  for  Petittoner, 
(Ruidrntoe.) 
To  the  Respoodeot 
RS,oi 

[AddiUw^  and  Residence.] 

(a)  The  section  directs  that  the  order  of 

*  Sehedolea  A,  B,  and  C,  annexed' to  Form  1,  contain  a 
tabular  analysis  of  the  matters  referred  to. 


the  court,  giving  liberty  to  serve  a  respondent  out 
of  the  jurisdiction,  shall  limit  the  time  after  service 
of  the  notice  within  which  the  respondent  is  to  file 
an  affidavit  by  way  of  answer.  The  blank  should 
be  filled  up  from  tbe  said  order. 

(h)  The  words  in  brackets  are  to  be  added  if 
interrogatories  have  been  annexed  to  the  petition 
or  filed.  If  it  should  happen  that  the  orderjgiving 
liberty  to  answer  the  interrogatories  has  given  a 
longer  time  to  answer  than  the  order  made  under 
the  section,  the  blank  marked  (aj  should 

be  filled  up  with  such  longer  period. 

SCHEDULE  (C.) 
Directions  for  the  preparation  of  affidavits  JUed  by 
the  respondent  by  way  of  answer. 
A  B.  Petitioner,         \  AflSdavit  by  way  of  an- 
Zitf.  Respondent,         fswer  of  Z  if,  of  [tto^tfflrf. 

S>arl:f;:'L.S^ar:L*^^^^ 

Begatotion  Act,  18&0.        J  respondent  in  this  matter. 

I  Z  if,  of  the  respondent  [state 

addition  and  residence],  by  way  of  answer  to  the 
petition  in  this  matter,  make  oath -and  say — 
First, 
That  my  defence  in  point  of  law  to  the  said  pe- 
tition is  as  follows: — Ca) 

(a)  First.— State  in  ordinary  language,  and  with- 
out repetition,  and  as  concisely  as  is  possible,  con- 
sistent with  clearness,  the  defence  of  the  respondent 
rif  any)  in  point  of  law,  and  without  reference  to  any 
document  or  the  evidence  to  sustain  such  defence, 
eicept  so  far  as  may  be  necessary  to  make  tbe  de- 
fence intelligible;  and  if  the  legal  defence  is  only 
applicable  to  a  portion  of  the  petition,  the  portion 
to  which  it  is  applicable  should  be  shortly  referred 
to ;  and  if  the  respondent  insists  that  the  petition 
and  the  documents,  if  any,  referred  to  therein,  do 
not  authorise  the  petitioner  to  sue,  the  specific 
grounds  of  objection  should  be  shortly  stated. 

Secondly  (b.) 
I  put  the  petitioner  upon  proof  of  tbe  paragraphs 
in  his  petition  numbered  2,  4,  7,  [or  as  the  case  may 
be,]  and  put  the  petitioner  upon  proof  of  the  Allow- 
ing documents ;  viz.  the  deeds  of  the  2nd  of  Feb- 
ruary, 1842,  and  of  the  1st  of  July,  1843,  and  the. 
letters  of  the  2nd  and  5th  of  January,  1847^  and 
1st  March,  1848,  referred  to  in  tbe  petition  and  the 
schedule  thereto  [or  as  the  ease  may  be,] 

(b)  Secondly. — If  the  respondeat  disputes  any 
matter  of  fact  or  documents  stated  or  referred  to  in 
the  petition,  he  is  to  put  the  petitioner  on  proof 
thereof  in  the  manner  herein  stated. 

Thirdly  (c.) 

I  rely  on  the  deeds,  documents,  and  paper  writings 
[or  as  the  case  may  be]  in  the  schedule  hereunder 
written  in  support  or  my  said  defence;  and  say, 
that  no  deed,  document,  or  paper  writing  [oras  ti^ 
case  may  be]  in  the  said  schedule  mentioned,  is  in 
my  custody,  power,  or  possession,  except  those 
stated  in  the  said  schedule  to  be  in  my  possession 
or  in  the  possession  of  my  solicitor ;  and  the  said 
schedule  is,  as  I  believe,  true  in  every  particular. 

(cj  Thirdly. — The  respondent  is  to  refer  to  any 
deeds,  documents,  or  paper  writings  which  he  relies 
upon  in  the  manner  or  to  the  effect  hereby  directed, 
and  without  stating  the  contents  of  same. 
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Fourthly.  .     ,  ^ 

I  rely  on  the  following  facts  in  support  of  niy  .said 
defence ;  and  say— 

\9t.(dJ  ..  

2nd. 
drd. 
4th. 
.      5th. 
6thy&c. 
(d)  Fourthly— The  respondent  shall  slate,  in 
or^nary  language,  and  without  repetition,  and  as 
^ncisely  as  is  consistent  with  clearness,  the  facts 
upon  which  he  relies  in  support  of  his  legal  defence; 
and  the  statement  shall  be  divided  into  short  and 
•eparate  paragraphs  as  conveniently  aS  may  bei 
which  shall  be  numbered  consecutively  1,  2, 3,  &C.5 
and  if  it  shall  be  necessary  to  state  the  contents  of 
any  records,  deeds,  or  documents,  such  parts  alone 
as  shall  be  pertinent  and  material  shall  "be  set  out; 
and  the  part  so  set  out  shall  be  abstracted  and  stated 
as  concisely  as  possible ;  and  the  names  of  the  se- 
veral parties  to  the  deeds  and  documents  shall  not 
be  repeated,  but  the  deed  or  document  shall  be  re- 
ferred to  merely  by  its  date  as  stated  in  the  sche- 
dule to  the  affidavit* 

Fifthly. 
And  in  answer  to  the  interrogatories  annexed  to 
the  petition,  I  admit  &c.  [or  as  the  case  may  be.'] 

fifthly. If  interrogatories  have  been  annexed 

to  the  petition,  or  filed  before  the  nffidiivit  by 

.  way  of  answer  ahall  be  s\vorn»  ihe  atiawers  to 

such  interrogatories  shall  be  here  inserted  5  an^d 

the  aiisii*'er  Lo  each  interrogatory  sliiiU  have  a 

/     number  prefi?ie4  correspondlpg  with  the  iater- 

.^      ,.    ,  W' Z>,  counsel  for  ^he  respondent. 

!' i  P,  solicitor  for  the  respondent/ 

lRisidence.2  ,        .  / 


^•lall  think  fit,  pursuant  to  the  thirtv-fourth  section. 
^  F  B^'  solicitOf  fbr  the  petftioner. 
[Tlesidence^ 


section 


that 
pro 


and  iD  the  Matte^  <>f  »^»>J^«7^  Vthe  petitioner  puU  the 


No.  2. 
If  the  affidavit  by  way  of  answer  filed  by  the  re* 
spondent  shall  not  put  the  petitioner  on  proof  of 
any  matter  of  ftct  or  docoment  stated  or  referred 
to  in  the  petition,  and  if  the  petitioner  disputes  any 
matter  of  faet^oT  dcMnifoetit  staled  or  referred  to  in 
the  said  affidavit  filed  by  way  of  anstrer,  or  tbe 
schedules  thereto,  the  form  of  notice  undeft  the 
section  shall  be  as  follows,  or  as  near  thereto 
as  circumstances  will  permit : — 

A  B,  Petitionar,  ^      Sir, 

L  M,  Bespondent,  1  'fake  notice  that 

and  in  tbe  Mattel  of  the  Cburt  I  jj^^  petitioner  puU  the 
i  respondent  L  M  upon 

j^  ^  proof    of   the   fmra- 

graphs  in  tbe  statement  in  bis  affidavit  filed  by  way 
of  answer  numbered  8, 6. 8,  \pr  as  the  case  nu^y  J«, J 
and  puts  the  said  respondent  upon  proof  of  the  fol^ 
lowing  documents  in  the  said  affidavit  and  the  sche- 
dule thereto  set  forth  5  vi^^ 

[Here  set  forth  the  dates  of  «^  do^memm^]  (and 
if  the  petitioner  desires  to  have  ««*  pro^  or  any 
of  them  made  viijd  vdde,  addth^M^tfotds  ^  ^^  and  that 
the  petitioner  requires  thd  f  espoi^dent  to  f  rove  the 
said  matters  viva  voce;"'  or^  if  he  okfy  dmiree  « 
portion  of  the  said  prbof  to  be  made  wwf  ^oce,  tha 
foUofjoing  words  t  •  And  that  the  pecitioflor  vequires 
the  respondent  to  (>rov^  the  fotlotring  matters; 
namely,"'  ^0.  eeiHnf  o%a  the  parU>cfdar  mutters)  ; 
and  the  petitioner,  if  #0  advlied,  wtll  proceed  to 
give  evidence  to  ifisprove  sttdi'  paragirapiit  and  do- 
cuments. '  ,  *  ^ .    .  - 

P By  SoKcilor ferth* potWoner* 


SCHiEDULE  (D.) 

Fwm  of  Notice  to  he  served  wider  the 
of  this  Act. 

N0.I. 

If  the  affidavit  by  way  of  answer  filed  by  ttje  re- 
ipondeiit  shall  put  tbe  petitioner  on  proof  of  .aay 
matter  of  fact  or  document  statftd  or  referred  to  m 
the  petition,  ami  if  the  petitioTier  does  not  disput^ 
any  mailer  of  fact  or  document  stated  or  referrfcq 
to  in  the  said  affidavit  filed  byway  of  answer,- or 
the  schedule  thereto,  tlie  form  of  noUlse  Under  Ih^ 
section  shall  be  as  foUo^vs,  or  a»  ntoarthereto 
as  circumstances  will  permit:— 

.  il  JB.  Petftioner,  ^  Sir,^ 

X  Ht  Eesjpoudent,         ..  I      Take  uo^ce,    ^ 
aad  io  the  Matter  of  the  Court  \  ^^  petiUouer  )*'ill  pi 
of  Chancery  (Ireland)  Eegula-  f  Q^gd,  within  the  period 
Act,  1850>  )  allowe4  by:  the.  ; 

from  the  date. of  th^  sery.ice  of 
this  notioe,  to  F^evethe  paragr^hs  in  thi  petition, 
artd^  the  docttments  therein  referred  to,  ^pop  the 
proof  of  wiifeh  lialias  beeo  piit  by  V^;.J*3f  i^K 
Vay  of  artswai^  ofTthe^retpandent  ^  itf,  %d  the 
^  day  of  ^  la  ,  and  thajt.*^  petitioner 
^iU  proceed  to  make  each  proof,  or  fuch  part  asl»e 


If  the  affidavit  by  way  of  answer  filed  by  the  re- 
spondent sh  jU  pQt  th^  petitioner  on  proof  of  any 
matter  of  fact  or  document  stated  or  referred  to  in 
the  petition,  aud  if  the  petitioner  disputes  any  mat- 
ter of  fact  pr  document  stated  or  referred  to  in  the 
said  affidavit  filed  by  way  of  answer,  dr  the  sche- 
dules thereto,  the  form  of  notice  under  the 
section  shall  be  as  follows,  or  as  near  thereto  as  the 
ciroumatances  will  permit; 

A  B,  Petitioner,  ,  Sir, 

Z  M,  Bespondent,  J  'fake  notice,  that 

and  in  the  BSafterof  the  Court  t^  ^^^  petitioner  will  pro- 

ceed,  within  the  period 
allowed  by  the  Gene- 


of  Chancery  (Ireland)  Eegula- 
tion  Act,  1850. 


|: 


ral  Orders  of  the  qoiurt  fffim^thp  date  of  the  service 
of  this  notice,  to  pffove  ih?  paragraphs  in  the  peti- 
tion,  and  the  docuw^nis. therein  referred  to,  upon 
the  fmoof  of  which  has  been  put  by  the  affidavit  by 
way  of  answer  of  the  respondent  L  M,  filed  the 
day  of  18        ;  aud  the 

petitioner  puts  the  said  respondent  upon  proof  of 
paragraphs  in  the  statement  in  hla  said  a^dwrit 
numbered  2,  6,  7,  lor  as  tht  case  may  be^ ;  and  the 
petitioner  also  pots  the  respondent  upon  proof  of 
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tbeilpHftF^vl^pCUfn^Pi^.j^  tj^^  ^ia  affidavit  and 
the  schedole, thereto.  9fli  forth  ;  viz , 

IHere  set  forth  the  dates  of  the  documents  ;]  and 
the  petitioner,  if  so  advised,  will  proceed  to  give  evi- 
dence to  disprove  such  lils{^ mentioned  paragraphs 
«Dd<loctuniMai.-'  v;  v,  m\  j.vtibfftF  odj  M 

t'  [ijinrf  if.4ke  j^eHHoi^er  detirfs-Ut  waftft'  W*iW?^ 
brsiy  fmartilkinofM^  mfikanti  or^^.h^sf^  require 
^fv^njubniiaenakeMS'pxQ^  opanp  pflvfih^re^ 
mm  met^  eM  a  nUke  ioikeiieffedt  tit  fWMii^  poitUed 
wkt  hf  tbe^F^irmkJ^mnbers  1  ahd  2.] 
:Hj  '  ;         .'    £i  S]  SoakitMt  for  the  petitioqei;. 


«CHE^ULE  (E.)     ^ 
^rm  of^i^oiic'eto  bf,  mned  tmder  the 


.\  K 


Sec- 


tion (kf  this  Act* 


AMxrhorchV 


^T^e^pondent,        f  Take  potioe,  tl 

to  i..u7    .1  n)L.  '.  ■  J,R>^Ueroathe 


)      Sir, 

that.a 
jn  this 

-ofio-^  •  :  i...rl86  ..r^fiiUiierafvoxnthe  Holis'  cer- 
tificate the  date  of  the  afidfivits  k^.wau  qf  answer^  if 
imgi  whkhm^  ktfP^  *««ft  /?M»  ,<»»*  %  W'^Q*^  »  V 
\amf  m-i^.-bfs^itm^  mftde,i^  the  OQuri^  slate  that  m 
iQti^kees  bekH.imdfiAQ%d^*fite  it^date^  }ut  not,  an\/ 
fian,vf,^.i:onfim(t(i<^fidif<k,  \^  .  . 
••«fi4fll  ^|EM^  a^d^sfi^fi  the  dafe.ofeach  important 
poeeedin^^  k¥iytttHhmtiy9eiti^gfkr^,  an]/  yart  there- 
iofw^wifjimv^lsM^  Qfllife^y  tgt^apwt  copies  of  the 
•«d:f«ye^lidci««meiil»  at-  fifty  offioe;  and  vou  are 
(uUhfiT^are^iAiiir^d  tp^takf  optic^.that  ym  win,  under 
'thbL     jij  4«a|iq|^<3>fAh^4«t;o£..    .  become 

<ii^ih«  •mni«^(%yfc«>Moaii^  l^art^  to  the  several 
proceedings  nad  in  this  cause  as  effectually  as  if 
yin.*tdtbije»iPi|»4.4J7rjB|»i^eiif  in  the  petition,j 
and  will  be  bf  upA<^  JJ!^  several  proceedings  alreadjj 
had,  unless  within  ten  daj^s  after  the  service  hereof 
yon  shall  show  good  cause  to  the  contrary  [state  thJ^ 
documents  on  which  the  nudion  is  grounded,'] 
01  '^it  J :  hc^r-!  . ./ S^. Solidior  foribe.jjetUioncr.  ; 
7iifi'h  '•'■^•!.}   t     '    .       .    {Buidmce.^.      ..  ..„■  ,,  i 

•JBD3  -^  ,-.   iCOi' 


:SCt4ET)0LE  (F.)  ; 


•iil4h«  |nf*tef  c^ 

.;.  ^.,,  ,:PolitiQp^. 


In  Chancery] 


Particulars  of  the  ClaM  of  a<!^ddlk»^ifi'>    i 
'  '"    this  Matter.  ,.  ,.   ,  j 

-^^'^^-'   ••;  V'  '-•  ••  "A    BILL  .   ''  ' "''  *  _.  1 

'W'ifAcixit A^IS^  Ai^D-'blMtf^lBtt  Tan  EaUTBKBR  OF 

,  .;  1^^:        ^     .:  |tisett6a4&  eoiiimit**(e.T'   >■  ■'  i 

:'W«BREA8  theexp^^  ar^Jnconvenience  attcnd- 
JttJiliiipott,^p|iftaU  in  caus^.  fro^  the  High  Court 

*ffChapJj^  '    '  '     '-  ..      .         * 

ialua^tic 

Chancellor 


{ect,  of  depriving  parties  of  the  exercise  of  such 
nght'in  ttibfet  cases  adjudicated  byiafdeou)^!^  and 
whereas  no  right  of  appeal  has  h^he^ta  ^j^9l€^ 
from  the  decision  of  the  Lord  Chancelldr^  Ire- 
land for  the  time  being  in  bankruptcy  aikl  other 
matters,  although  appeals  in  such  cases  have  been 
provided  in  corresponding  cases  in  England:  and 
whereas  it  is  expedient  to  provide  a  cheap  and  ex- 
peditious mode  of  appeal  in  all  causes  and  matters 
without  aflecting  the  jurisdiction  of  the  House  of 
t^ords  or  of  the  Queen  in  Council  as  tribunals  in 
the  last  resort:  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  sainei 
as  follows : 

I.  All  decisions,  decrees,  or  orders  which  shall 
be  pronounced  by  the  Lord  High  Chancellor  of 
Ireland  for  the  time  being  in  any  causes  or  mat- 
ters, includifig  decisions  in  bankrupt,  lunatic,  or 
minor  matters,  shall,  at  the  election  of  any  party 
or  parties  in  such  causes  or  matters,  be  subject  to 
appeal  to  the  court  herein-after  constituted  and  de- 
scribed, and  which  shall  be  styled  "  The  Court  ^ 
Chancery  Appeals ;"  and  the  court  so  to  be  con- 
stituted shall  have  full  power  to  make  orderf  for 
affirming,  reversing,  or  varying  such  decrMB  and 
orders,  or  to  make  other  orders  thereiAr  in  like 
manner  as  the  House  of  Lords  is  now  empowered 
upon  appeals  in  causes  from  the  Hi^  Court  of 
Chancery  in  Ireland  to  affirm,  reverse,  or  vary  the 
decrees  or  orders  of  said  court  of  pronounce  spe- 
cial Orders  therein ;  and  upon  any  party  having 
commenced  such  appeal  to  *'  the  Court  Of  Chan- 
cery Appeals,**  no  other  parly  in  the  cause  or  mat- 
ter in  which  the  irame  shaH  be  pending  sbaH  b^  at 
liberty  to  appeal  to  the  ffouse  of  Lords  while  the 
same  shall  be  pending^  before  the  said  **  Court  of 
Chancery  Appei^s,"  i|nd  ,un4ecided  by  the  said 
court :  provided,  that  nothing  herein  contained 
shall' operate  to' deprive  any  party  in*  a  cause  of 
the  power  of  eleeting  to  appeal  to  the  House  of 
Lords  against  any  decree  or  order  of  the  High 

-Court  of  Chancery  as  heretofore  instead  of  briog- 
oig  an  appeal  before  such  ^^  Court  of  Chancery 
Appifiiils:^'  provided  also^  that  nothing  herein  coti- 
taitted  MmU  oi^rate  to  deprive  any  party  to  a  mai- 
ler is  lQn^py  of.  the  optica  of  appealing  to  the 
Qiteeo  in  CouocU  ^  heretofore  figaiiist  any  order 
of  the  Lord  Chancellor  of  Ireland  in  ^uch  matter 
JKiateadof  bringing  an  appeal  before  such  ''Court 
of  Chancery  Appeals^** 

II.  Any  party  so  bringing  such  appeal  before 
the  said  '<  CoO'rt  of  Chancery  Appeals  "  sliall  not 
be  at  Hberty  to  bring*-  any  appeal  against  the  deci- 
sion of  the  sbid  la^t^mention^d  court,  but  the  same 
shall  be  final  ^nd  conclusive  as  to  such  partv  ;  but 
it  shall  and  may  bo  lawful  for  any  party  who  may 
be  dissatisfied  ^t^  the  decision  of  «the  Court  of 
Chancery  Appeals  ?  upon  an  appeal  in  a  qause, 
save  the  pai4y  wfio  may ^hate  brought  suehiippealy 
io  a^^^il  t6  tbis  Mouae  of  L#rd8  against  suoh  do* 
cidon,  in  like  niatmer  at  appeals  may  now  be 
Ill-ought  ffom  d^c^ees  or  orders  of  Ihe.High  Court 
of  Chatibery  in  Ireland  to  the  Houae  of  Lqrds ; 
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and  it  shall  also  be  lawful  for  any  party  who  may 
be  dissatisfied  with  the  decision  of  the  said  "Court 
of  Chancery  Appeals  "  in  any  lunatic  matter,  save 
the  party  who  may  have  brought  such  appeal,  to 
appeal  to  the  Queen  in  Council  against  such  deci- 
sion in  like  manner  as  appeals  in  matters  of  lunacy 
may  now  be  brought  from  any  orders  of  the  Lord 
Chancellor  before  the  Queen  in  Couucil. 

III.  Fbr  the  purposes  of  such  appeal  to  "  the 
Court  of  Chancery  Appeals'*  it  shall  not  be  neces- 
sary to  enrol  any  decree  or  order  against  which 
such  appeal  may  be  brought. 

IV.  Every  such  appeal  brought  under  the  pro- 
visions of  this  Act  shall  be  made  by  way  of  peti- 
tion,(stating  whether  the  appellant  objects  to  the 
whole  of  the  decree  or  order  appealed  from  or  to 
any  particular  part  or  parts  thereof,  and  if  only  to 
a  part  or  parts  thereof,  then  further  stating  against 
what  part  or  parts  such  appellant  appeals ;  and 
the  said  «  Court  of  Chancery  Appeals  "  shall  only 
entertain  the  consideration  of  the  particulars  so  re- 
ferred to  in  such  petition,  or  such  matters  as  may 
be  necessarily  involved  therein  or  connected  there- 
with ;  and  it  shall  and  may  be  lawful  for  the  said 
Court  of  Appeal,  in  awarding  the  costs  of  such 
appeal,  to  have  regard  to  the  manner  of  bringing 
such  appeal  as  to  the  statement  of  the  matter  ap« 
pealed  from. 

V.  The  said  "Court  of  Chancery  Appeals*  shall 
have  full  power  to  award  the  costs  of  any  appeal 
brought  before  it,  either  to  or  against  any  party  to 
such  appeal  as  appellant  or  respondent,  or  to  be 
paid  out  of  any  estate  or  fund,  in  like  manner  as 
the  House  of  Lords  has  power  to  make  such  or- 
ders for  payment  of  the  costs  of  appeals  brought 
before  them ;  and  such  order  for  payment  of  costs 
shall  have  the  effect  of  an  order  of  the  Court  of 
Chancery  in  Ireland,  and  may  be  enforced  in  like 
manner  as  if  the  same  had  been  pronounced  by  the 
said  last-mentioned  court 

VI.  No  appeal  shall  be  heard  nor  shall  any  or- 
der be  made  therein  by  the  said  "  Court  of  Chan- 
cery Appeals  **  unless  in  the  presence  at  least  of 
three  members  of  the  said  court 

VII.  The  decision  of  the  majority  present  of 
judges  of  the  said  "Court  of  Chancery  Appeals" 
shall  be  deemed  and  taken  to  be  the  decision  of 
the  said  court ;  and  if  the  judges  of  the  court  be 
equally  divided  in  opinion  on  any  cause  or  matter 
brought  before  the  court  by  way  of  appeal,  the  de- 
cision or  order  appealed  from  shall  be  deemed  and 
taken  to  be  affirmed  by  the  said  court 

VIIL  The  said  "Court  of  Chancery  Appeals'* 
shall  be  deemed  and  taken  and  is  hereby  invested 
with  all  the  powers  of  a  Court  of  Record. 

IX.  Any  person  taking  any  oath  falsely  before 
the  said  "  Court  of  Chancery  Appeals"  on  any  ap- 
peal, or  before  the  Registrar  of  the  said  court  in 
relation  thereto,  shall  be  deemed  guilty  of  perjury, 
and  subject  to  the  same  penalties  as  if  the  same 
had  been  taken  before  the  Lord  Chancellor  or  any 
officer  of  the  court  lawfully  authorized  to  adminis- 
ter the  same. 

X.  The  said  "Court  of  Chancery  Ap][>eals* 
shall  have  full  power  to  make  General  Rules  and 
Orders  for  the  regulation  of  the  proceedings  there- 
of and  the  mode  of  bringing  such  appeals. 


XL  The  said  "Court  of  Chancery  Appeals'* 
shall  be  composed  of  the  Lord  Chancellor  of  Ire- 
land for  the  time  being,  and  all  or  any  person  or 
persons  who  had  heretofore  or  who  shall  have  filled 
the  office  of  Lord  Chancellor  in  Ireland,  the  Mas- 
ter of  the  Rolls  for  the  time  being,  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  bench  in  Ireland 
for  the  time  being,  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas  in  Ireland  for  the  time 
being,  the  Lord  Chief  Baron  of  the  Court  of  Ex- 
chequer in  Ireland  for  the  time  being,  all  or  any 
of  the  puisne  judges  of  said  several  courts  for  the 
time  being,  who  has  heretofore  or  shall  have  filled 
the  office  of  Attorney  General  for  Ireland,  and  the 
judge  of  the  Court  of  Prerogative  for  the  time  be- 
ing. 

XII.  If  the  Courts  of  Nisi  Prius  in  connection 
with  the  said  Courts  of  Common  Law  shall  be  held 
during  the  sittings  of  the  said  "  Court  of  Chancery 
Appeals,"  puisne  judges  of  the  said  courts  respe<^ 
tively  shall  preside  in  the  said  Courts  of  Nisi  Prius 
instead  of  the  several  chief  judges  of  the  said  courts 
upon  whom  shall  devolve  the  duty  of  sitting  in  the 
said  Court  of  Appeal  under  the  provisions  of  this 
Act,  as  in  ordinary  cases  of  absence  of  such  chief 
judges. 

XIII.  The  sittings  of  the  said  "  Court  of  Chan- 
cery Appeals"  shall  be  held  in  the  court  or  place 
in  which  the  Lord  Chancellor  of  Ireland  shall  then 
hold  his  usual  sittings ;  and  the  Registrar  of  the 
Court  of  Chancery  in  Ireland  who  shall  be  then 
bound  to  attend  in  the  Court  of  the  Lord  Chan« 
cellor  in  that  capacity  shall  act  as  Registrar  to 
such  Court  of  Appeal;  and  the  records  of  such 
appeals,  and  the  judgments,  decrees,  or  orders  of 
the  said  Court  of  Appeal,  shall  be  kept  in  the  Re* 
gistrar's  office  of  said  Court  of  Chancery. 

XIV.  Nothing  herein  contained  shall  be  deemed 
as  referring  to  the  powers,  duties,  or  authorities 
ministerially  attached  to  the  office  of  Lord  Chan« 
cellor,  or  exercised  by  the  Lord  Chancellor  as 
Keeper  of  the  Great  Seal  in  relation  to  letters  pa- 
tent, grants,  or  writings,  or  the  powers  and  autho- 
rities of  the  Lord  Chancellor  in  right  or  on  behalf 
of  her  Majesty  as  visitor  of  any  charity  or  other 
foundation,  or  the  powers  of  the  Lord  Chancellor 
of  appointment  to  or  removal  from  or  otherwise  in 
relation  to  offices  in  the  said  Court  of  Chancery  or 
other  offices,  or  any  powers  of  the  Lord  Chancel- 
lor to  make  General  Rules  or  Orders  for  regulat- 
ing the  practice,  proceedings,  and  business  of  the 
said  Court  of  Chancery,  or  the  business  or  duties 
of  any  of  the  offices  or  officers  of  such  court. 

XV.  In  the  construction  of  this  Act,  unless  such 
meaning  be  repugnant  to  or  inconsistent  with  the 
context,  the  expression  "  Lord  Chancellor  "  shall 
mean  and  include  the  Lord  High  Chancellor  of 
Ireland  and  the  Lord  Keeper  or  Lords  Commis- 
sioners of  the  Great  Seal  of  Ireland  for  the  time 
being,  or  persons  to  whom  authority  shall  be  de* 
puted  to  act  judicially  in  lunatic  matters. 
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tnii  IJ^dmiKibn  Tleas  ^as  recently  pronoupced  a  ju- 

4UMBii^«'.lI%^  Ma  fftaiimMidM,  thtt  in 
OM  that  iho  platDliff  in  any  action  of  contract  (ex- 
cept for  breach  of  promise  of  marriage)  shall  recaverp 
eaehisitA  irf  cof  ta,  l^ss  then  -  JE20,  or  4n  any  adion 
fsr  mnf* %rotig  or  injury  cliaoonneecedwith  cocittmet 
(^^jbtrf^M^Hi^  or  sl^ider,  &c.,)  a  sum  not  exceed- 
^.49^  t'^  PH^  ^"^^  action  aball  be  en- 

lUtd  to  M«iore  tbati  half  of  Uie  ordinary  costs, 
MMlfb^^ctktt'  has  beeii  bronglit-fbr  the  purpose  of 
^i^i^Jyi^t.  to  property  more  extensive  tbbh  the 
m^inf4(^^  Jtt  th^  QfMaof  HMghfi$  y.  Quifm^s, 
(G.I^HtLT«tiiii  1856,  tiotyetreported»)  afl  action 
M  VMf'hM&^i  tot  reboVer  ai  sum  exceeding  £90^ 
ii(!tt^<^ei^^pt jpald  nioney  into  court,  and  pleaded 
mfm^ifiS\y)t}^ifs4»^  bavinif  gone  to  trial  a  ver- 
teWfowifiorllie plaintiff Qftder £20.  Thetmtt 
^tieibfv^f^hf^tki^X^tio^eYertiogeXher  with  the  sum 
paid  ifitfl)^it«  exceeded  £20,  and  the  question  then 
Mfie  b^or^  tliecMMft  whether  tiw  pUiatiff  tras  liable 
«id«ritlkb;abaQ^0^dti«n  «f  the  Ao<f  io'^^e  ids  ebsts 
reduced  trfMirfi-^fiatft'  The  cbiirt,  howev'^r,  deter- 
nlwud,  walsiemty  with  the  £hg1ish  case  of  Crosse  v. 

ffNll^tf  ^^  %'^>?^)  ^^^^  ^^^  plaintiff  was  ^tlt\ed 
t<?^ftilR^ib^ ::  "Ttf^t  ciiie  arose  uppn  a'sdmewhat 


analogotis  provision  of  the  English  County  Courts 
Amendment  Act,  (13  &  14  Vic.  c.  61,  s.  1 1,)  a  pro- 
vision almost  exactly  similar  to  the  repealed  clause 
of  the  Irish  Civil  Bill  Act,  (14  k  15  Vic.  c.  69*  a.  40,) 
wbtck  seotion'243,  now  under  review,  has  saperseded. 
In  Cr&sse  V.  ileaiHan,  the  facts  were  nearly  similar 
to  those  of  Hughes  v.  Guinness^  with  this  exception, 
tbat  the  payment  into  court  had  l>een  made  on  a 
plea  of  tender.  It  was  strongly  argued  that  the 
word  recover  related  to  final  judgment,  and  the  case 
of  Brooks:  V.  Rigbj^,  (2  Add.  k  £1U  21,)  was  relied 
on  as  an  authority  for  that  purpose.  The  cotirt« 
how^V*r  tmcerensonlottsfy  rejected  the  distinction, 
Maule,  J.,  observing  in  his  characteristic  way,  "  The 
^rit  pf  tiie.thing^lfij  U^atthe  plaintiff  aball  not  lose 
hM  costs,  #heM  He  has  o^&inedhy  the  action  more 
than  £2Q:  He  has  got  the  fnoney.  Common  sense 
still  lingers  in  Westminster  Hall.**  It  must  be  ad- 
mitted that  the  ooort  there  had  a  strong  inducement 
to  give  the  most  liberal  oonstrnction  to  the  statute, 
inasmoeh  as  the  pfaintiff  Would  have  been  otherwise 
liable  not  only  to  have  his  costa  vfiducsd^  but  to  lose 
them  altogether  ^jaiid  it' would  indeed  have  been  a 
hai'ddlff^  ^hatf  a  de^^ant  by  paying  into  court  a 
sum  oF  money  so^^^s  to  leave  a  small  balance 
sUli  4f4P^'  abould  be  enabled  to  drive  the  plaiiH 
tiff  to  the  alternative  either  of  discontinuing  hli 
amioh  and  ibregoing  the  residue  of  a  just  demand, 
or  of  proceeding  therefor  at  the  risk  of  having 
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to  pay  the  entire  costs  of  the  suit,  and  with  the 
certainty  of  losing,  in  the  way  of  his  own  costs,  a 
much  larger  sum  than  that  sought  for.     The  Court 
of  Exchequer  in  Ireland  in  Evans  v.  The  GL  Squth- 
em  <5r  Western  Railway  Company^  (5  Ir.  Jur.  829,) 
seem  to  have  formed  a  wholly  different  conclusion 
respecting  the  construction  of  section  40  of  the 
Civil  Bill  Act,  a  clause  very  similar  in  its  tenor 
and  effect  to  the  English  enactment  of  which  we 
have  been  speaking.    There  it  was  held  that  the 
plaintiff,  after  such  a  lodgment,  was  in  the  same 
plight  as  regarded  ulterior  costs,  as  he  would  have 
been  had  the  action  been  originally  commenced  for 
the  balance,  and  that  in  case  the  verdict  were  for 
less  than  £20,  and  the  judge  had  not  certified,  he 
would    lose  his  costs.     It  is  right  to  say  that,  in 
that  case  the  attention  of  the  court  does  not  ap- 
pear to  have  been  called  to  Crosse  v.   Seaman^ 
when  pressed  with  the  difficulty  to  which  we  have 
alluded.     With  respect  to  the  hardship  of  the  plain- 
tiff's position,  one  of  the  judges  is  reported  to 
have  observed  that  the  course  for  the  plaintiff  to 
adopt  is  to  discoutinne  his  pending  action,  and  sue 
for  the  balance  in  the  Inferior  Court.     We  appre- 
hend, however,  that  this  dictum  can   hardly   be 
maintained,  as  the  acceptance  of  the  money,  so  as 
to  entitle  the  plaintiff  to  stop  the  .  action,  and  tax 
his  costs,  must  have  been  full  satisfaction  of  his 
demand.   See  72nd  Rule  of  1850,  and  16  &  17  Vic, 
cap.  lis,  sec  77.      However,  if  the  question  as 
regards  section  243  were  of  the  first  impression, 
we  conceive  that  a  different  rule  of  oonstroction 
would  be  applied.    While  the  terms  respecting  the 
event  of  the  suit  are  the  same  as  in  the  former 
Acts,  the  penalty  is  wholly  different.      Here  the 
plaintiff  is  only  liable  to  have  his  costs  taxed  upon 
a  reduced  scale,  in  cases  which  are  met  by  the 
Act     It  would  appear  not  unreasonable  to  say 
to  a  plaintiff,  whose  demand  has  been  cut  down  by 
a  payment  into  court,  that  inasmuch  as  his  stake 
has  been  diminished,  he  must  be  the  more  econo- 
mical in  the  enforcement  of  his  demand.     How- 
ever, 00  the  other  hand,  it  must  be  admitted  that 
actions  which  have  produced  to  the  plaintiff  more 
than  £20,  whether  in  the  progress  of  the  suit  or 
by  final  judgment,  are   not  within    the  mischief 
which  section  243  sought  to  remedy,  namely,  the  un- 
necessary recourse  to  the  jurisdiction  of  the  Supe- 
rior Courts^     It  is  probable,  therefore,  that  the 
construction  of  section  243  will  be  finally  and  ge- 
nerally settled  in  conformity  with  the  authorities 
referred  to. 


THE  MUNSTER  BAR. 

At  a  meeting  of  the  members  of  this  Bar,  held  dur- 
ing the  present  Term,  the  following  resolutions  were 
adopted,  in  accordance  with  the  rules  in  force  for 
many  years  upon  all  the  other  Circuits  in  Ireland :— > 

**  That  in  consequence  of  the  practice  which  pre- 
vails ou  this  Circuit,  of  postponing  the  giving  out  of 
briefs  to  counsel  till  a  late  period  of  the  Assizes, 
much  inconvenience  to  the  Bar  and  injury  to  the 
suitors  have  arisen ;  and  it  is,  in  consequence,  expe- 
dient for  this  Bar  to  fix  a  period  for  each  town  of 
the  Circuit,  after  which  no  member  of  it  shall  be 
at  liberty  to  accept  a  record  brief. 

<*  That  no  member  of  the  Circuit  shall  accept  a 
record  brief  at  Ennis  or  Tralee  after  the  sitting  of 
either  court  on  the  second  day  of  the  Assizes ;  nor 
at  Limerick  or  Cork  after  the  sitting  of  either  court 
on  the  third  day  of  the  Assizes. 

<<  That  the  foregoing  resolutions  shall  take  effect 
at  the  ensuing  Assizes,  and  that  the  General  Com- 
mittee of  the  Biar  be  requested  to  take  immediate 
steps  to  give  them  publicity.* 


A   BILL 

To    ALTBB    THB     LaW    AND     PrACTICB     OF    THE 

HiOH  CouBT  OF  Cbancbbt  ui   Ibbland  in 

BBLATION  TO  THB  APPOINTMENT  OF  RbCBI- 
YBE8  AND  THB  MANAGEMENT  OF  ESTATES 
UNDBB  THB    CoNTEOI.   OF   THB   SAID    CoURT. 

[Nots. — ^Tht  words  printsd  in  ItaUes  ars  proposed  to  be 
inserted  in  Committee.] 

(Prepared  and  brovghi  in  hy  Mr.  WhUeMe^ 
Mr.  Napim*f  and  Mr.  MaUne.) 

Whereas  by  an  Act  passed  in  the  eleventh  and 
twelfth  years  of  the  reign  of  his  Miyesty  King 
George  the  Third,  intituled  '*  An  Act  for  render- 
ing Securities  by  Mortgage  more  effectual,"  Courts 
of  Equity  in  Ireland  were  empowered  to  appoint 
receivers  for  the  purpose  of  paying  arrears  of  inte- 
rest on  mortgages :  And  whereas  heavy  costs  and 
expenses  are  incurred,  and  loss  and  injury  to  in 
cumbered  estates  experienced,  as  well  by  the  unne- 
cessary appointment  of  receivers,  as  by  parties  in 
causes  and  matters  putting  persons  in  nomination 
for  such  appointment,  and  by  defects  in  the  exist- 
ing practice  in  relation  to  the  management  of  es- 
tates by  receivers  :  And  whereas  it  is  expedient  to 
empower  the  court  to  refuse  applications  for  the 
appointment  of  receivers  in  certain  cases,  and  to 
alter  the  practice  in  relation  to  the  appointment  of 
receivers  by  the  high  Court  of  Chancery  in  Ireland, 
the  collection  of  rents,  and  management  of  estates 
under  the  control  of  the  said  court,  and  the  duties 
in  relation  thereto  heretofore  performed  by  the 
Masters  in  ordinary  of  the  said  court,  and  to  pro- 
vide that  all  such  duties  should  be  performed  by 
officers  appointed  for  that  purpose  under  the  au- 
thority of  this  Act :  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  fol- 
lows :  (that  is  to  say,) 
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I.  The  said  recited  Act  of  the  eleventh  and 
twelfth  years  of  King  George  the  Third,  chapter 
ten,  be  and  the  same  is  hereby  repealed  :  provided, 
that  nothing  herein  contained  shall  operate  to  af- 
fect, invalidate,  or  suspend  any  proceeding  pending 
oiider  the  authority  of  the  same  at  the  time  of  the 
passing  of  this  Act,  but  such  proceedings  shall  con- 
tinue in  full  force  as  if  the  said  recited  Act  had  not 
been  repealed. 

II.  Whenever  a  suit  shall  be  pending  in  the  said 
conrt  for  the  sale  of  lands  or  any  interest  in  lands, 
the  court,  without  waiting  for  a  general  account  of 

I       incumbrances,  and  in  order  to  give  adequate  relief 
I       to  the  parties  without  placing  the  estate  under  a 
receiver,  shall  make  an  order  for  such  sale  at  the 
earliest  stage  of  sucli  suit  at  which  it  shall  be  ascer- 
tained that  such  sale  would  be  ultimately  directed. 

III.  It  shall  and  may  be  lawful  for  the  said  court 
is  any  suit  for  the  sale  of  lands  to  refuse  any  appli- 
cation for  the  appointment  of  a  receiver  over  the 
same  where  the  applicant  from  the  nature  of  the 
incumbrance  upon  which  his  demand  may  be 
grounded  shall  be  entitled  to  obtain  possession 
of  the  said  premises,  or  to  enforce  payment  of  the 
rents  thereof  with  t!ie  aid  of  a  Court  of  Common 
Law,  unless  where  from  the  peculiar  circumstances 
of  the  property  to  be  sold,  or  of  the  general  incum- 
brances thereon,  or  from  any  other  special  case 
shown  to  the  satisfaction  of  the  court,  it  shall  deem 
it  expedient  to  grant  such  application. 

IV.  It  shall  and  may  be  lawful  for  the  said  court 
in  any  snit  for  the  sale  of  lands  to  refuse  any  appli- 
cation for  the  appointment  of  a  receiver  over  the 
lands  to  be  sold  in  the  said  suit,  where  there  shall 
be  less  than  one  yea^s  interest  due  to  such  appli- 
cant on  foot  of  his  demand,  or  where  (there  being 
more  than  one  years  such  interest  so  due)  it  shall 
be  shown  to  the  satisfaction  of  the  court  that  from 
the  priority  of  his  incumbrance  there  is  no  reason- 
able prospect  of  his  obtaining  payment  from  the 
court  of  any  portion  of  the  rents  to  be  received 
before  a  sale  can  be  had,  and  the  proceeds  thereof 
distributed,  unless  it  shall  appear  to  the  court  that 
any  waste  is  being  committed  on  the  lands  to  be 
sold,  or  that  the  rents  thereof  are  in  danger  of  being 
lost,  or  that  the  same  are  held  by  lease,  and  the  in- 
terest therein  is  in  danger  of  being  evicted  for  non- 
payment of  rent,  or  that  the  premises  are  an  insuffi- 
cient security  for  discharge  of  the  incumbrances 
thereon,  or  that  there  exists  any  other  special  cir- 
comstance  which  may  render  such  appointment  ex- 
pedient or  necessary. 

V.  It  shall  be  competent  for  the  said  court,  in 
any  cause  or  matter  at  its  discretion  to  refuse  any 
I  application  for  the  appointment  of  a  receiver  over 
lands  at  the  instance  of  an  incumbrancer,  where  the 
rental  or  value  of  the  property  over  which  it  is  sought 
to  appoint  such  receiver  shall  not  exceed  two  hun* 
dred pounds  per  annum,  or  to  impose  such  terms  or 
conditions  on  granting  such  application  as  to  the 
court  shall  seem  fit;  and  it  shall  and  may  be  lawful 
fbr  the  said  court,  if  it  shall  so  see  fit,  on  such  ap- 
plication, instead  of  making  an  order  for  the  appoint- 
ment of  a  receiver  thereon  in  the  ordinary  way,  to 
make  an  order  for  liberty  for  such  applicant  to  enter 
upon  the  possession  of  the  said  lands  or  premises, 


or  into  receipt  of  the  rents  thereof,  or  a  competent 
part  thereof,  for  the  purpose  of  levying  the  amount 
of  his  demand,  and  to  enjoy  the  same  as  if  such  in- 
cumbrancer were  a  mortgagee  in  possession,  having 
the  legal  estate  vested  in  him  :  provided  neverr he- 
less,  that  before  such  order  shall  be  made  as  last 
aforesaid,  it  shall  be  shown  to  the  court  or  judge 
that  the  same  will  not  operate  unjustly  to  any  other 
incumbrancer  whose  incumbrance  shall  be  duly  re- 
gistered, and  it  shall  be  lawful  for  the  court  or  judge, 
on  such  application  being  made  by  a  puisne  incum- 
brancer to  make  such  order  for  possession  as  afore- 
said in  favor  of  any  prior  incumbrancer  who  may 
intervene  on  such  application :  provided  also,  that 
such  person  so  obtaining  such  order  for  possession 
shall  be  subject  te  account  in  the  said  cause  or  mat- 
ter, on  motion  made  on  behalf  of  any  person  inter- 
ested in  such  account,  for  such  profits  as  he  may,  or 
might  without  wilful  default,  have  received  in  like 
manner  as  if  a  special  suit  were  instituted  for  that 
purpose,  upon  the  result  of  which  account  it  shall 
be  lawful  for  the  court  to  make  and  enforce  such 
order  as  it  would  have  jurisdiction  to  make  in  a  suit 
so  specially  instituted,  that  upon  such  order  for 
possession  or  entry  being  being  made,  the  said  in- 
cumbrancer shall  obtain  an  injunction  from  the 
court  to  piit  him  into  actual  possession  of  said  pre- 
mises, or  if  the  same  be  in  possession  of  tenants,  to 
issue  sQch  orders  on  the  tenants  to  pay  him  the  rents 
thereof,  and  otherwise  have  and  be  invested  with 
such  powers  of  enforcing  payment  of  such  rents  as 
if  he  had  been  formally  appointed  receiver  by  the 
said  court ;  provided  that  such  incumbrancer  having 
so  obtained  such  possession  or  entered  into  such  re- 
ceipt shall  not  be  obliged  to  enter  into  any  security 
or  account  for  the  rents  and  profits,  save  as  afore- 
said, or  be  allowed  any  poundage  on  rents  received ; 
and  provided  that  such  incumbrancer  havingobtained 
such  possession,  on  an  application  made  bona  fide 
and  without  fraudulent  collusion  with  the  owner  of 
the  premises,  shall  not  be  disturbed  in  or  deprived 
of  such  possession  or  receipt  of  rents  by  any  other 
incumbrancer,  whether  prior  or  otherwise,  so  long 
as  he  shall  keep  down  and  discharge  all  rent  and 
such  other  outgoings  as  by  the  rules  or  orders  of 
the  court  receivers  are  bound  to  discharge,  and  shall 
pay  such  annuity  or  annuities  as  may  be  prior  to  his 
own  incumbrance,  unless  and  until  such  premises 
shall  be  sold  in  any  suit  in  the  said  court,  and  an 
order  made  by  the  court  upon  him  to  surrender 
possession  of  said  premises  to  the  purchaser,  ^^  here- 
upon his  right  to  such  possession  or  receipt  of  rents 
shall  wholly  cease  and  determine. 

VI.  The  existing  junior  two  Masters  in  ordinary 
of  the  said  Court  of  Chancery  shall  be  and  they  are 
hereby  constituted  and  appointed  Receiver  Masters 
of  the  said  court,  with  power  severally  to  exercKe 
such  jurisdiction  and  authority  as  herein-after  pro-i 
vided ;  and  it  shall  be  lawful  for  her  Majesty  from 
time  to  time,  when  and  as  any  vacancy  shall  occur 
in  the  office  of  either  of  the  said  Receiver  Masters 
or  of  their  respective  successors  for  the  time  being 
by  death,  resignation,  or  removal  from  office,  by 
letters  j)atent  under  the  great  seal  of  Ireland  to  ap- 
point a  fit  person,  being  a  barrister  of  at  least ^/^ 
teen  years  standing,  to  supply  such  vacancy  :  pro- 
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vided,  that  it  shall  not  be  necessary  for  either  of  the , 
said  Masters  in  ordinary  hereby  .constituted  Beceiver 
Masters  to  obtain  letters  patent  for  their  said  ap- 
pointments to  such  office,  but  they  shall  be  deemed 
capable  of  exercising  such  office  as  if  the  same  were 
held  by  letters  patent  under  the  provisions  of  this 
Act ;  and  every  auch  Receiver  Master  hereby  ap- 
pointed and  to  be  appointed  under  "the  authority  of 
this  Act  shall  hold  his  office  during  good  behaviour: 
Provided  always,  that  it  shall  be  lawful  for  her  Ma- 
jesty to  remeve  any  such  Receiver  Master  from  his 
office  upon  aa  address  from  both  Houses  af  Parlia- 
ment. .1 

VH.  Every  Receiver  Master  tol>e  appointed  in 
pursuance  of  this  Act,  shall  previous  to  bis  exeont- 
ing  any  of  the  duties  of  his  office,  take  the  following 
oath,  which  the  Lord  Chancellor  for  the  time  being 
is  hereby  anthorized  and  empowered  to  administer: 

«<  I  do  solemnly  and  sincerely  promise  and 

swear,  that  I  will  duly  and  faithfully,  and  to  the 
best  of  my  skill  and  power  execute  the  office  of 
Receiver  Master.  So  help  dm  GOD.** 

Viil.  The  said  Receiver  Masters  and  tbeir  suc- 
cessors from  time  to  time  shall  exercise  -exclusive 
jurisdiction  in  the  selection  and  appointment  of 
proper  persons  tA  be  appointed  receivers,  in  passii^ 
receivers'  aeeoants,  and  in  the  control  and  direction 
of  such  receivera  «i»d  of  all  matters  relating  to  the 
managenent  of  property  by  them,  as  well  as  in  their 
removal  for  neglect  or  misconduct  «nd  the  appoint- 
ment of  others  in  the  place  of  those  so  removed ; 
and  abo  in  the  application  of  funds  in  their  bands 
according  to  the  power  heretofore  vested  in  the 
Masters  in  ordinary  of  said  •court  for  tliat  purpose 
by  the  law  and  practice  of  the  aaid  court,  subject 
nevertheless  to  appeal  to  the  Lord  Chancellor. 

IX.  From  And  tiiteTihevommencemefd  of  thu  Act 
all  orders  of  reference  for  the  appointment  of  re- 
ceivers, or  which  relate  to  such  office,  or  which  re- 
late to  the  management  and  letting  of  estates  under 
the  court,  shall  be  made  to  such  Rieceiver  Masters, 
and  the  duties  now  performed  by  the  Masters  in 
ordinary  in  relation  to  receivers,  and  the  manage* 
inent  or  letting  of  estates  held  under  the  court  and 
incidental  to  such  management  and  letting^  (not  in- 
consistent with  this  Act,)  shall  be  performed  by 
such  Receiver  Masters  or  under  their  immediate 
control  and  directions,  and  such  Receiver  Masters 
are  hereby  fully  authorized  and  empowered  to  per- 
form all  such  duties  accordingly,  subject  however, 
to  the  right  of  appeal  to  the  Lord  Chancellor  as 
hereio-after  mentioned. 

X.  All  business  of  the  natore  and  description  in 
the  foregoing  section  raentioned,  depending  in  or 
attached  to  the  offices  of  the  respective  Masters  in 
ordinary*  shall  from  and  after  the  ccmmencmneni  cf 
Mm  Act  be  transferred  to  the  office  of  the  Receiver 
HastarSt  who  shall  from  thenceforth  pass  acoounts 
and  perform  all  other  duties  in  relation  to  such  bu- 
siness heretofore  performed  by^such  respective  Mas- 
ters in  ordinary,  with  the  like  powers  and  authorities 
in  all  respects  as  fully  and  effectually  as  the  same 
are  now  exercised  by  the  said  Masters  in  ordinary, 
but  subject  to  the  alterations  and  amendments  in 
the  practice  herein  contained  or  to  be  contained  in 
any  general  orders  to  be  for  that  purpose  made 
under  the  authority  of  this  Act. 


XL  Upon  the  ocoarrenee  s>T  Ae  Urst  vacancy  in 
the  office  ef  such  Receiver  Masters,  ihe  situation  of 
such  second  Master  shall  not  be  filled  up  unless  the 
Lord  Chancellor  shall  certify  under  his  hand  to  the 
Commissioners  of  her  Majesty's  Treasury  that  the 
state  of  business  in  such  office  requires  the  appoint- 
ment of  such  second  Master,  in  -which  case  it  shall 
be  competent  to  her  Majesty  on  a  like  certificate 
from  time  to  time  to  appoint  such  second  Master; 
but  nothing  in  (his  Act  contained  shali  deprive  her 
Majesty  of  the  power  of  appointing,  from  time  to 
time  as  the  office  may  become  vacant,  one  Receiver 
Master,  whq  shall  in  such  case  be  called  4he  Re- 
ceiver Master. 

XIl.  From  and  ^ftertfs  eommMnoemeni  cf4ki$ 
Act  there  shaU  continue  to4>e  paid  and  payable  to 
each  of  the  said  two  Masters  in  or<finary  of  the  said 
court  hereby  constituted  Receiver  Masters,  eo  iong 
as  they  shall  se^pectivelj  bold  such  office,  and  in 
lieu  of  the  salary  heretofore  paid  to  them  as  Masters 
in  ordinary,  the  lull  aiaount  4»f  the  annual  sidary 
now  paid  to  them  respedii^y  as  each  Masters  in 
ordinary,  and  the  same  shall  be  charged  and  chai^ge- 
able  upon  the  same  fund,  and  be  |>aid  -and  payi&e 
upon  the  same  quarterly  days  of  payment  as  ihe 
yearly  salary  now  payable  to  them  as  Masters  in 
ordinary  is  made  chargeable  and  payable,  the  first 
payment  thereof  to  be  «ade  on  the  Arst  of  ihe  said 
quarterly  davs  which  shall  next  follow  ihe  torn* 
mencement  of  this  Ads  ftnd  there  shall  be  ^d  and 
payable  to  every  succeeding  Receiver  Master  for 
the  time  being  so  long  as  be  shall  hold  such  office, 
out  of  such  funds  as  may  be  provided  by  Parlia- 
ment, the  annual  sum  of  .two  thamandJkfM  hvmdred 
poundt  sterling,  and  every  such  annual  sum  shall 
from  time  to  time  be  payable  and  paid  qaarterlj, 
free  and  clear  from  all  taxes  And  deductions  ^bat- 
soever  (income  tax  excepted,)  on  every  twenty- fifth 
day  of  March,  twenty* fourth  day  of  June,  twenty- 
ninth  day  of  September,  and  twenty-fifth  day  of 
December  in  every  year. 

XII L  Whenever  any  person  who  shall  hold  the 
office  of  Receiver  Master  shall,  during  the  course 
of  any  quarter,  resign  or  quit  his  said  office,  or  shall 
die,  then  the  person  so  resigning  or  quitting,  or  the 
executors  or  administrator  of  such  person  so  dying, 
(as  the  case  may  be,;  shall  be  entitled  to  such  pro- 
portionate part  of  such  salary  as  shall  have  accrued 
during  such  part  of  the  said  quarter  as  such  person 
shall  have  escercised  the  said  office,  and  every  Re- 
ceiver Master  to  be  hereafter  appointed  shall,  oo 
the  quarter  day  next  after  his  appointment,  be  en- 
titled to  receive  out  of  the  said  funds  such  propor- 
tion of  sQch  salary  as  shall  have  arisen  from  the  date 
of  the  letters  patent  of  his  appointment. 

XIV.  It  shall  be  lawful  for  her  Majesty  by  any 
letters  patent  under  the  great  seal  of  the  United 
Kingdom  to  give  and  grant  unto  any  |>er8on  execut- 
ing the  office  of  Receiver  Master  in  pursuance  of  this 
Act,  an  annuity  not  exceeding  Uco  VtouMond  powid^ 
sterling,  to  commence  and  take  effect  immediately 
after  the  period  when  the  person  to  whom  such  an- 
nuity shall  be  granted  shall  resign  the  said  office  of 
Receiver  Master,  and  to  continue  from  thenceforth 
during  the  life  of  the  person  to  whom  the  same  shall 
be  granted ;  and  such  annuity  shall  be  payable  out 
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of  such  funds  as  may  be  proTided  bj  Parliament, 
and  shall  be  paid  quarterly,  free  from  all  taxes  and 
deductions  whatsoerer  (save  and  except  income  tax,) 
00  the  four  usual  days  of  payment  in  the  year;  that 
is  to  sayi  the  fifih  day  of  January,  the  fifth  day  of 
April,  the  .fifth  day  of  July,  abd  the  tenth  day  of 
October  in  every  year,  by  equal  portions ;  and  the 
fhvt  quarterly  payment,  or  a  proportionate  part 
tlM^of  to  be  computed  from  the  time  of  the  resig- 
nation of  the  said  office,  shall  be  made  on  such  of 
the  same  days  as  shall  next  happen  after  the  resig- 
nation of  the  said  office ;  and  the  executors  or  ad- 
ariaistrators  of  the  person  to  whom  the  same  annuity 
•hall  be  granted  as  aforesaid  shall  be  paid  such  pro- 
portionate part  of  the  said  annuity  as  shall  accrue 
from  the  commenoeoMsnt  or  the  last  quarterly  pay- 
ment thereof,  as  the  ease  amy  be,  to  the  day  of  his 
death:  provided  always,  that  it  shall  be  lawM  for 
her  Majesty,  in  and  by  such  letters  patent,  to  limit 
the  duration  of  payment  of  ssch  annuity  or  any  part 
thereof  to  such  periods  of  time  during  the  natural- 
life  of  sach  person  in  which  he  shall  not  exercise 
toy  office  of  profit  under  her  Majesty,  so  that  such 
aonuity,  together  with  the  salary  and  profits  of  sueh 
other  office,  shall  together  not  exceed  in  the  whole 
the  said  sum  of  two  ihoumnd  poundi  sterling:  pro* 
vided  also,  that  no  annuity  granted  to  any  person 
baving  executed  the  office  of  Receiver  Master  under 
this  Act  shall  be  valid  unless  such  person  shall  have 
continued  in  the  said  office  for  the  period  oiJifUtn 
years,  or  shall  be  afflicted  with  some  permanent  in- 
inufty  dasabliag  him  from  the  due  execution  of  his 
office,  aocl  which  shall  be  distinctly  recited  in  the 
said  grant. 

Xv.  The  establishment  of  the  said  Receiver 
Master^s  office  shall  consist  of  two  chief  clerks 
Hid  two  juaior  derfcs,  who  shall  respectively  hold 
their  respective  offices  during  good  behaviour,  and 
10  long  as  they  shall  personally  give  their  attend- 
ance upon  their  respective  duties,  and  shall  conduct 
themselves  diligently  and  iaithfuUy  in  the  due  exe- 
CQtion  of  the  duties  of  the  said  office,  and  such 
clerks  shall  not  be  removed  except  by  the  order  of 
the  Lord  Chancellor,  who  is  hereby  empowered  by 
order  made  by  him  to  remove  any  such  derk  for 
some  sufficient  cause  to  be  stated  in  such  order ; 
and  such  a  number  of  scrivenery  clerks  as  the  ser- 
vice of  aooh  office  shall  require. 

XVI.  The  examiners  now  attached  to  the  office 
of  the  said  junior  two  Masters  hereby  appointed 
Receiver  Masters  as  aforesaid  shall  be  and  become 
and  are  hereby  appointed  chief  clerks  in  the  office 
of  said  Receiver  Masters  and  their  successors  in 
office^  and  the  assistant  derfcs  now  attached  to  the 
office  of  each  of  the  aaid  Masters  shall  be  and  be- 
come and  are  hereby  appointed  junior  clerks  in  the 
office  of  the  said  Receiver  Masters  and  their  suo- 
eessors  in  office. 

XVH.  When  and  so  of^en  as  any  vacancy  shall 
occur  by  the  death,  resignation,  or  otherwise  of  el* 
ther  of  the  diief  clerks  hereby  appointed,  or  of  any 
chief  derk  hereafter  to  be  appointed,  pursuant  to 
the  provbions  of  this  Act,  such  vacancy  shall  be 
filled  by  the  appointment  of  one  of  the  junior  clerks 
in  the  said  office  who  shall  be  next  is  seniority  and 
to  whom  no  sufllcient  objection  to  the  satisfaction 


of  the  Lord  Chancellor  shall  be  made,  and  in  all 
future  vacancies  in  the  office  of  junior  clerk  the 
said  Receiver  Masters  shall  alternately  appoint 
some  proper  person  to  be  such  junior  clerk. 

XVI II.  Every  solidtor  or  attorney  who  shall  be 
appointed  to  and  shall  accept  any  office  under  this 
Act  shall  cease  to  be  an  attorney  or  solicitor,  and 
shall  forthwith  procure  himself  to  be  struck  off  the 
roll  of  solidtors  of  the  high  Court  of  Chancery,  and 
off  the  roll  of  any  of  her  Miyesty's  Courts  of  Re- 
cord in  Ireland  on  which  his  name  may  be. 

XIX.  The  salaries  of  the  said  chief  clerks  shall 
be  the  yearly  sum  of  eight  kunthed  pounds  sterling 
each,  and  the  salaries  of  such  junior  clerks  shall  be 
the  yearly  sum  of  thr€€  hundted  pounds  sterling 
each,  and  snch  salaries  shall  be  paid  out  of  such 
funds  as  may  be  provided  by  Parliament,  and  shall 
be  paid  and  payable  In  such  manner  and  on  such 
and  the  same  quarterly  days,  and  subject  to  such 
regulations  as  to  proportionate  parts  at  the  com- 
mencement and  the  termination  thereof,  as  Is  here- 
in-before  provided  In  respect  to  tlie  payment  of  the 
salaries  of  the  Receiver  Masters  herein-before  pro- 
vided. 

XX.  All  and  every  the  said  several  clerks  here- 
by appointed  and  to  be  from  time  to  time  appoint- 
ed under  the  authority  of  this  Act,  who  shall  here- 
after resign  his  office  with  the  sanction  and  under 
the  authority  of  the  Lord  Chancellor,  or  shall  be 
removed  therefrom  by  the  Lord  Chanodlor  In  con- 
sequence of  his  being  permanently  Incapable  from 
infirmity  of  mind  or  body  to  discharge  the  duties 
thereof,  shall  be  entitled  to  receive  such  superan- 
nuation allowance  as  the  Commissioners  of  her  Ma- 
jesty's Treasury  shall  think  proper  to  direct,  and  in 
ascertaining  and  awarding  the  amount  of  such  su- 
perannuation allowance  the  said  Commissioners 
shall  take  into  consideration  the  whole  period  dur- 
ing which  any  such  person  shall  have  been  perma- 
nently employed  In  the  said  office,  and  shall  pro- 
ceed according  to  the  priudple  laid  down  by  an 
Act  passed  in  the  fifth  year  of  the  reign  of  his 
late  Majesty  Ring  William  the  Fourth,  intituled 
«  An  Act  to  alter,  amend,  and  consolidate  the  laws 
for  regulating  the  pensions,  compensations,  and 
allowances  to  be  made  to  persons  in  respect  of  their 
having  held  dvil  offices  in  his  Majesty's  service," 
and  all  such  sums  and  allowances  which  shall  be  so 
awarded  and  granted  under  the  authority  aforesaid 
shall  be  paid  and  payable  and  charged  and  charffe- 
able  in  the  same  way  as  is  herein-before  provided 
in  respect  of  the  salaries  of  the  said  several  derks: 
provided  always,  that  nothing  herein  contained  shall 
prejudice  the  right  of  the  examiners  of  the  said 
Masters  in  ordinary  of  the  aaid  court  hereby  ap- 
pointed Receiver  Masters,  and  which  examiners  are 
hereby  appointed  chief  derks  in  the  said  Receiver 
Master's  office,  to  retire  from  the  respective  officeiT 
to  which  they  are  appointed  by  this  Act  after  the 
period  of  service  and  upon  the  other  terms  contained 
in  an  Act  passed  in  the  fifteenth  year  of  her  present 
Majesty's  reign.  Intituled  "*  An  Act  to  regulate  the 
proceedings  in  the  high  Com  I  of  Chancery  in  Ire- 
land.*' 

XXI.  From  and  after  the  eommencemeut  of  this 
Act  It  shall  and  may  be  lawful  for  the  said  several 
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ohief  clerks  and  junior  clerks  respectively,  and  all 
other  persons  who  may  be  hereafter  appointed  chief 
derks  aod  junior  clerks  to  the  said  Receiver  Mas- 
ters, or  to  any  future  Receiver  Masters  or  Receiver 
Master,  while  they  shall  respectively  continue  to 
hold  their  respective  offices,  and  they  are  hereby 
fully  authorized,  empowered,  and  directed,  to  ad- 
mioister  oatbs,  and  to  take  affirmations,  declarations, 
or  attestations  of  honour,  examinations,  or  other 
Blatters  whatever  to  be  put  in  on  oath  in  their  said 
respective  offices,  or  in  the  offices  of  the  said  res- 
pective Masters ;  and  all  persons  swearing,  declar- 
ing, affirming,  or  attesting  before  any  of  such  per- 
sons so  by  this  Act  authorized  to  administer  oaths 
and  take  declarations,  affirmations^  or  attestations 
of  honour,  shall  be  liable  to  all  such  penalties, 
punishments,  and  consequences  for  any  wilful  and 
corrupt  false  swearing,  declaring,  affirming,  or  at- 
testing contained  therein  as  if  the  same  -had  been 
sworn,  declared,  affirmed,  or  attested  before  any 
person  now  by  law  authorized  to  administer  oaths, 
and  to  take  declarations  and  receive  affirmations. 

XXII.  There  shall  be  employed  in  the  said  office 
a  sufficient  number  of  writing  clerks  to  make  copies 
of  all  documents  required  from  the  said  office,  and 
such  writing  clerks  shall  be  paid  at  the  rate  of  one 
petm^  halfpenny  per  polio  of  seventy-two  words  for 
all  copies  made  by  them  respectively.  . 

XXIII.  If  it  shall  hereafter  appear  to  the  Lord 
Chancellor  that  the  business  of  the  said  office  can- 
not be  discharged  with  due  despatch  without  the 
assistance  of  an  additional  clerk  or  clerks,  then  and 
in  such  rase  it  shall  be  lawful  for  the  Lord  Chan- 
cellor to  direct  that  one  or  more  additional  clerk 
or  clerks  shall  be  appointed  ;  and  such  clerk  or 
clerks  shall  be  appointed  accordingly  by  the  said 
Receiver  Masters,  or  on^  of  them,  and  shall  be  paid 
such  annual  salary  or  salaries  as  the  Cotnmissioners 
of  her  Majesty's  Treasury  shall  direct,  and  in  the 
manner  and  at  the  times  herein-before  appointed 
for  payment  of  the  salaries  of  the  said  clerks  hereby 
appointed,  and  shall  hold  office  for  the  same  term 
and  subject  to  the  like  regulations  as  the  oUier  clerks 
hereby  appointed. 

XXIV.  The  Receiver  Masters  shall  keep  or  cause 
to  be  kept  in  the  said  office,  in  proper  books,  with 
proper  and  sufficient  indexes  thereto,  in  such  form 
as  shall  be  approved  of  by  the  Lord  Chancellor,  a 
record  of  the  name  of  every  cause  and  matter  in 
which  a  receiver  shall  be  appoint ed»  with  the  date 
of  his  appointment  and  the  respective  periods  of  his 
accounting,  also  the  address  of  every  such  receiver, 
and  the  name  of  the  post  town  nearest  thereto,  so 
as  to  be  enabled  to  communicate  with  him  by  letter 
when  necessary,  also  the  name  of  every  defendant, 
respondent,  or  other  person  over  whose  immediate 
interest  or  estate  in  any  lands,  tenements,  or  pre- 
mises a  receiver  shall  be  appointed  in  any  cause  or 
matter,  also  the  date  of  the  discharge  of  every  re- 
ceiver who  shall  be  removed  from  oflF  any  lands, 
tenements,  or  premises  over  which  he  had  been  re- 
ceiver; and  all  such  books  shall  be  open  to  the 
inspection  of  all  parties,  and  their  solicitors  and 
agents,  during  the  usual  office  hours. 

XXV.  When  any  order  for  the  appointment  of  a 
receiver  has  been  made  iu  anv  cause  or  matter  de- 


pending in  the  said  court,  a  copy  thereof  shall  be 
lodged  in  the  Receiver  Master's  office  by  the  party 
having  the  carriage  thereof,  together  with  a  state- 
ment setting  forth  the  exact  local  situation  of  the 
property  over  which  the  receiver  is  to  be  appointed, 
the  name  of  the  person  or  persons  in  possession  or 
receipt  of  the  rents  thereof,  and  over  whose  estate 
or  interest  the  receiver  is  to  be  appointed,  and  the 
amount  of  the  gross  annual  rental  thereof,  as  nearly 
as  can  be  ascertained ;  and  thereupon,  or  so  soon 
after  as  may  be  convenient,  a  notice  shall  isaue  for 
the  appointment  of  the  receiver,  which  shall  be 
served  upon  all  necessary  parties,  subject  to  the 
control  or  direction  of  the  Receiver  Master,  for  such 
time  as  shall  be  limited  or  directed  by  any  general 
order  for  that  purpose,  to  be  made  iu  pursuance  of 
the  powers  herein-after  contained* 

XXVI.  A  list  shall  be  made,  under  the  direction 
of  the  Receiver  Masters,  of  persons  who  shall  be, 
or  who  may  have  been,  acting  as  receivers  under 
the  said  court,  with  the  approbation  of  the  Masters, 
and  also  of  such  other  persons  as  the  said  Masters 
may  deem  fit  and  proper  for  the  discharge  of  such 
duties,  which  list  shall  be  dattsified  by  counties  and 
districts  so  far  as  same  can  be  done ;  and  such  list 
may  be  added  to  or  altered  by  the  said  Masters 
from  time  to  time  by  inserting  additional  names  or 
omitting  names  therefrom  as  they  shall  deem  right 
and  expedient. 

XXVII.  When  a  receiver  is  to  be  appointed  in 
any  neighbourhood  where  there  is  not  an  existing 
receiver  under  the  court,  the  Receiver  Master  be- 
fore whom  such  appointment  is  to  take  place  shall 
select  such  person  as  shall  appear  to  him  the  roost 
eligible,  a  land  agent  by  profession  to  have  a  pre- 
ference if  eligible  in  all  other  respects,  but  no  prac- 
tising barrister,  solicitor,  or  attorney  shall  be  ap- 
pointed to  such  office  of  receiver  unless  for  some 
special  reasons,  to  be  set  forth  iu  the  order  appoint- 
ing him ;  and  where  there  is  an  existing  receiver 
under  the  said  court,  or  a  person  who  has  thereto- 
fore filled  that  office,  in  the  neighbourhood  of  lands 
over  which  a  receiver  has  been  directed  to  be  ap- 
pointed, such  receiver,  provided  he  has  conducted 
himself  in  all  respects  to  the  satisfaction  of  the  Re- 
ceiver Master,  is  to  be  entitled  to  a  preference  in 
such  appointment,  in  case  it  shall  appear  upon  com- 
munication made  to  him  for  that  purpose  from  the 
office  of  the  chief  clerk  that  he  shall  be  willing  to 
accept  of  such  receivership  and  give  the  requisite 
security ;  and  in  estimating  the  qualifications  of  any 
existing  or  previously  employed  receiver  to  a  pre- 
ference in  any  new  appointment  to  be  made  as  afore- 
said the  regularity  of  his  accounting,  and  his  gene- 
ral obedience  to  and  compliance  with  the  rules  of 
the  court,  shall  be  taken  into  consideration,  as  well 
as  his  intelligence,  knowledge  of  business,  and  ge- 
neral competency  and  conduct  in  the  management 
of  the  tenants  and  lands  over  whicli  he  has  been 
already  appointed. 

XXVIII.  When  any  person  shall  be  approved 
of  as  receiver,  he  shall  receive  directly  from  the 
Receiver  Master's  office  an  intimation  by  letter 
that  he  has  been  so  approved  of,  and  also  inform- 
ing him  of  the  time  within  which  he  will  be  re- 
quired to  enter  into  security,  and  he  shall  also  re* 


Digitized  by  LjOOQIC 


THE  IRISH  JURIST. 


151 


ceive  direct  from  the  said  ofiicA  (free  of  expense) 
t  copy  of  certain  General  Kules  and  Orders  here* 
JD-after  provided  for ;  and  in  case  such  receiver 
ihall  not  enter  into  secarity  within  the  time  so  in- 
timated,  or  such  further  time  as  may  under  special 
drcuiDStanoes  be  given,  he  shall  be  discharged  from 
focb  receivership,  and  another  receiver  shall  be  ap- 
pointed in  his  place. 

XXIX.  £very  receiver  heretofore  appointed  or 
to  be  hereafter  appointed  under  the  authority  of 
this  Act,  so  long  as  he  shall  continue  receiver  in 
9DJ  cause  or  matter,  shall  once  in  every  year  at 
tlie  least,  and  oAener  if  so  required,  whether  the 
eaoie  or  matter  be  abated  or  not,  pass  an  account 
before  one  of  the  Reoeiver  Masters,  unless  the  Mas- 
ter before  whom  he  should  so  account  shall  for  any 
ipedal  reasons  perniit  the  acoounts  in  such  cause 
or  matter  to  be  passed  at  a  greater  interval  of  time. 

XXX.  If  any  reoeiver  shall  not  have  accounted 
within  a  year  from  the  date  of  his  appointment  or 
bis  previous  account,  it  shall  be  the  duty  of  thtt  Re- 
eeiver  Master  before  whom  he  should  have  so  ac- 
ooaoted,  or  one  of  the  derks  before  mentioned, 
vilboat  any  intimation  or  request  from  any  of  the 
parties  in  the  case,  to  call  upon  such  receiver  by 
letter  to  account  for  his  default ;  and  in  case  such 
receiver  shall  not  satisfactorily  account  for  such  de- 
fault, the  Receiver  Master  shall  be  at  liberty  to  dis- 
allow bim  his  poundage  or  any  portion  of  it  he  shall 
th'mlL  proper,  and  also  the  costs  of  passing  his  ac- 
coqdL 

XXXL  If  any  receiver  shall  not,  after  having 
been  called  upon  as  aforesaid*  pass  his  account 
vithin  a  reasonable  time,  the  Receiver  Master 
ihall  be  at  liberty  to  instruct  the  general  solicitor 
of  the  court  to  proceed  by  attachment  for  contempt 
against  such  defaulting  receiver,  and  shall  also  be 
at  liberty  to  remove  him  from  his  receivership  and 
appoint  another  receiver  in  his  place,  the  costs  of 
>ach  proceedings  to  be  paid  bv  such  defaulting  re- 
ceiver, and  in  case  of  his  inability  to  pay  the  same, 
to  be  borne  by  the  funds  in  the  cause  or  matter ; 
provided,  bowevar,  that  no  proceedings  shall  be 
taJLen  in  any  case  by  the  general  solicitor  of  the 
court  where  the  parties  or  any  of  them  are  willing 
to  carnr  on  such  proceedings. 

XXXII.  The  balance  appearing  due  by  any  re- 
ceiver on  passing  his  account  shall  be  by  such  re- 
ceiver paid  iuto  court  or  applied  as  the  Receiver 
Matter  before  whom  the  same  shall  have  been 
paased  shall  certify  and  direct,  having  regard  to 
any  order  made  for  payment  of  the  same. 

XXXII I.  Any  receiver  who  shall  neglect  paying 
or  applying  his  balance  as  the  Receiver  Master  may 
<lirect,  within  the  time  for  that  purpose  specified, 
■hall  be  liable  to  be  removed  from  such  receiver- 
ship by  order  of  the  Receiver  Master  or  the  court, 
upon  or  without  any  application  for  that  purpose, 
and  another  receiver  shall  be  thereupon  appointed 
io  bis  place. 

XXXIV.  A  diary  shall  be  kept  in  the  office  of 
the  Receiver  Master,  showing  the  days  on  which 
the  several  receivers  are  bound  to  account  or  to 
pay  money,  or  do  any  other  Act  in  pursuance  of 
the  General  Orders  of  the  court  or  the  special  or- 
^ers  of  the  said  Master;  and  it  shall  be  the  duty 


of  the  chief  clerks  of  the  said  office  to  call  upon 
\he  several  receivers  to  show  cause  to  the  said  Mas- 
ter for  any  neglect  or  omission  in  relation  to  such 
matters  as  may  occur  in  relation  to  the  same ;  and 
it  shall  be  lawful  for  the  Master  to  make  such  or*, 
der  upon  the  said  receiver  in  relation  to  such  mat* 
ters,  whether  upon  or  without  any  application  for 
such  purpose,  as  he  may  deem  just  and  expedient. 

XXXV.  Any  tenant  to  any  lands  or  premises 
under  the  jurisdiction  of  the  said  court  who  shall 
permit  one  whole  year's  rent  to  accrue  due  in  re- 
spect of  such  lands  or  premises,  shall  be  liable, 
witliout  any  special  order  or  direction  for  the  pur- 
pose, to  be  proceeded  against  by  the  receiver  ap- 
pointed over  such  lands  or  tenements,  and  evicted 
from  the  possession  thereof;  and  it  shall  be  the 
duty  of  the  receiver  in  any  cause  or  matter  whet* 
he  shall  consider  such  course  to  be  beneficial  to  the 
parties,  (but  not  otherwise,)  to  take  proceedings  for 
such  purpose. 

XXXVI.  No  special  order,  dirtetion,  or  permis- 
sion of  the  court  or  Receiver  Masteiv  shall  be  ne- 
cessary to  authorize  a  receiver  to  distrain  the  goods 
and  chattels  of  any  tenant  who  shall  permit  any 
rent  to  be  in  arrear  for  one  month  afW  the  gale 
day  whereon  the  same  became  due  and  payable, 
but  every  receiver  shall  be  at  liberty  if  be  shall 
deem  it  expedient  so  to  do  to  proceed  by  distress 
or  by  action  by  civil  bill  or  otherwise  for  recovery 
of  such  rent,  any  order  or  practice  of  the  court  to 
the  contrary  notwithstanding. 

XXXVII.  The  Receiver  Master  shall  have  full 
power  and  authority  to  remit  any  arrear  of  rent  or 
portion  of  such  arrear  which  it  shall  appear  to  him^ 
expedieut,  and  for  the  benefit  of  the  parties  under 
special  circumstances  so  to  do,  and  shall  aluo  have 
power  and  authority  from  time  to  time  to  order  and 
direct  the  application  by  the  receiver  in  any  cause 
or  matter  of  such  sum  and  sums  of  money  as  shall 
appear  neoessary  for  keeping  and  mainuining  all 
fences,  btiildings,  and  improvements  on  any  lands, 
tenements,  or  premises  under  the  control  of  the 
court  in  full  and  perfect  order  and  condition. 

XXX  VI 11.  The  present  course  of  letting  lands  for  a 
term  of  seven  years  pending  a  cause  or  matter  shall  be 
discontinued;  aud  in  lieu  thereof  the  Receiver  Mas- 
ters shall  be  at  liberty  when  any  lands,  tenements, 
or  premises  are  to  be  let  in  any  cause,  or  cause  pe- 
tition, matter,  or  any  other  matter  (save  matters  of 
lunacy  and  minority,)  to  determine  for  what  term  - 
of  years  (not  exoeeding  twenty-one  years)  such  lands, 
tenements,  or  premises  shall  be  let,  and  shall  let  the 
same  and  execute  a  lease  or  leases  thereof  for  such 
term  accordingly;  and  all  such  lettingsso  had  shall 
be  good  and  valid  at  law  and  in  equity  for  such 
term»  notwithstanding  the  termination  of  Uie  cause 
or  sale  of  the  lands,  tenements,  or  premises,  as  if 
such  letting  had  been  made  by  the  person  having 
the  title  or  legal  power  to  demise  the  same;  subject 
nevertheless,  to  all  remedies  in  force  in  case  of  non- 
payment of  rent  or  nonperformance  of  the  covenants 
by  the  lessees  therein. 

XXXIX.  All  tenants  leases  for  lands  let  under 
the  said  court,  and  recognizances  to  be  catered  into 
by  tenants  and  their  sureties  when  the  same  shall 
be  necessary,  shall  be  prepared  for  execution  in  the 


Digitized  by 


Ljoogle 


152 


THE  IRISH  JURIST. 


office  of  the  Receiver  Masters  in  the  same  nianoer 
as  they  have  been  heretofore  prepared  in  the  offices 
of  the  Masters  in  ordinary  of  the  said  court ;  but 
no  fee  shall  be  received  or  taken,  for  the  same,  nor 
any  charge  made  in  respect  thereof  save  only  for 
the  necessary  stamp  duty  to  which  such  leases  or 
recognizances  shall  be  liable. 

XL.  The  recognizance  to  be  entered  into  by 
every  receiver  and  his  sureties  shall  be  in  such  form 
as  the  Lord  Chancellor,  with  the  advice  and  assist- 
ance of  the  said  Receiver  Masters,  shall  direct,  and 
may  be  taken  before  the  said  Receiver  Masters,  or 
before  a  Master  extraordinary  of  the  said  court,  or 
one  of  the  eitraordinary  Commissioners  of  the  said 
court  in  Great  Britain,  and  shall  when  executed  be 
duly  enrolled  and  registered,  according  to  the  pre- 
sent practice  of  the  said  Court  of  Chancery,  and 
shall  be  duly  roistered  in  the  office  for  registering 
deeds  in  Ireland  in  like  manner  as  judgments  are 
now  by  law  registered  therein. 

XLL  The  rc»ceiver  so  appointed  shall,  apon  his 
recognizance  being  so  executed  and  registered  as 
aforesaid,  lodge  the  certificate  of  registry  thereof  in 
the  office  of  the  Receiver  Master,  who  sliall  there- 
upon make  an  order  that  the  tenants  of  the  lands 
over  which  such  receiver  has  been  appointed  shall 
thenceforth  pay  all  rent  and  arrears  of  lent  to  such 
receiver  until  the  further  order  of  the  court,  and 
the  several  tenants  of  such  lands  and  premises  shall 
be  bound  to  obey  such  order  upon  being  served 
therewith,  and  shall  be  punishable  as  in  cases  of 
contempt  of  court  for  noncompliance  therewith. 

XL! I.  Upon  the  death,  removal,  or  discharge  of 
liny  receiver,  and  the  passing  of  his  account  and 
payment  of  any  balance  which  may  be  iu  his  hands, 
the  Receiver  Masters  or  one  of  them  shall  be  at 
liberty  to  make  an  order  that  the  recognizance  en- 
tered into  by  any  such  receiver  be  vacated  and  dis- 
charged, and  upon  production  thereof  the  clerk  of 
recognizances  shall  enter  a  vacate  thereon,  and  the 
registrar  of  judgments  and  registrar  of  deeds  res- 
pectively  shall  enter  satisfaction  at  the  foot  of  the 
original  registry  thereof,  and  the  same  shall  thence- 
forth be  null  and  void  to  all  intents  and  purposes. 

XL  1 1 1.  All  other  recognizances  in  the  said  court 
for  the  performance  of  decrees  or  orders  or  other- 
wise shall  be  in  suoh  form  as  the  Lord  Chancellor, 
with  the  advice  and  assistance  aforesaid,  shall  by 
any  general  order  direct  and  appoint,  and  the  same 
shall  be  enrolled  and  registered  in  the  manner  herein 
prescribed  with  respect  to  the  recognizance  of  a  re- 
ceiver, and  shall  be  vacated  or  satisfied  in  like  man- 
ner upon  the  order  of  the  Master  of  the  Rolls  or  one 
of  the  Vice  Chancellors,  or  the  court. 

XLIV.  Proceedings  by  scire  facias  in  the  petit 
bag  side  of  the  said  court  on  foot  of  any  recognizance 
entered  into  in  the  said  court  shall  be  and  the  same 
are  hereby  abolished;  and  from  and  after  the  poss- 
•w  cf  Mi  Act  U  ahali  and  may  be  lawful  for  the 
•aid  court,  or  any  judge  thereof,  to  order  that  the 
persons  Hable  upon  foot  of  any  such  recognizance, 
or  any  of  them,  shall  pay  into  court  the  sum  due 
o^  foot  thereof,  unless  good  cause  shall  be  shown 
to  the  contrary ;  and  if  no  cause  shall  be  shown,  or 
that  the  cause  shown,  shall  be  disallowed,  then  th^ 
said  order  shall  be  made  absolute,  and  such  absolute 


order  shall  have  the  operation  and  effect  of  a  judg- 
ment on  a  scire  facias  or  a  recognizance,  and  the 
court  thereupon  may  order  an  attachment  for  dis« 
obedience  of  the  said  order,  or  the  usual  process  may 
be  issued  against  the  body,  goods,  or  lands  of  the 
person  or  persons  who  shaU  be  ordered  to  pay  such 
sum  as  aforesaid,  in  like  manner  as  the  same  migbt 
be  heretofore  sued  out  upon  such  a  judgment;  and 
it  shall  be  lawful  for  such  judge  or  the  court  upon 
any  motion  to  show  cause  against  such  order,  or  to 
make  the  sauM  absolute,  as  well  to  entertain  all 
matters  which  have  been  heretofore  admissible  npoo 
a  motion  to  put  a  reoognizance  in  suit,  as  all  matters 
which  oould  be  set  up  by  way  of  defence  on  the 
merits  to  a  scire  facias  on  a  recognizance,  and  also 
to  make  or  direct  any  inquiry  which  the  court  or 
judge  may  deem  necessary  before  making  such  order 
absolute :  provided,  that  nothing  herein  eontainecl 
shall  operate  to  affect  the  jurisdiotion  and  general 
control  heretofore  exerdaed  over  proceedinas  on- 
recognizances  against  persons  to  be  charged  In  re* 
lation  to  the  same. 

(lb  he  conttnkecLJ 
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OLDHAM'S  COMPOUND  SYRUP  OF  SMIL  AX. 
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Cough,  and  all  ordinary  Cb«st  A(R«tions. 
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MILLIKBN,  residing  at  theiame  place,  all  being  in  theCountv  of  the 
CUy  of  Dublin,  Sacuiday,  April  18.  185&. 
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DUBLIN,  MAY  5,  1856. 
— ♦ — 
We  have  frequently  remarked  with  indignation  at 
the  Sittings  after  Term  causes  standing  in  the  lists 
for  trial,  which  prove,  on  inquiry,  to  be  speculative, 
or, as  they  are  vulgarly  termed,  "attorneys"  ac- 
tions. The  class  of  suits  to  which  we  allude  are 
those  ia  which  the  plaintiif  is  in  a  very  bumble  rank 
of  life,  or,  at  least,  in  extremely  wretched  circum- 
stances, and  is  consequently  "  no  mark  "  for  costs 
in  case  the  result  of  the  action  prove  adverse  to 
bim.  The  facilities  afforded  by  recent  legislation, 
for  suing  in  the  Superior  Courts,  coupled  with  the 
help  given  by  the  new  law  of  evidence  to  a  disho- 
nest plaintiff  to  bolster  up  his  own  case  by  what 
Dogberry  would  have  termed  "/a<  perjury,"  have 
given  an  alarming  impetus  to  this  dis^ceful  liti- 
gatioD,  and  the  time  has,  in  our  opinion,  fully  come 
to  adminieter  a  wholesome  check.  Far  be  it  from 
01  to  advise  the  enactment  of  any  measures  which 
Aodd,  in  the  slightest  degree,  operate  as  a  denial 
of  justice  to  a  poor  man,  or  which  would  place  it 
oat  of  the  poorer  of  the  indigent  to  resist  the  ag- 
gresswn  of  a  purse-proud  neighbour ;  but  we  say 


that  it  is  monstrous  in  principle  that  a  man,  be- 
cause he  is  poor,  and  can  become  no  poorer, 
should  be  made  the  instrument  of  causing  a  cer- 
tain loss  to  the  unfortunate  individual  singled  out 
as  a  defendant,  by  some  one  of  those  paricJia  of 
the  legal  profession,  who,  as  yet  unstript  of  that 
robe  which  they  disgrace,  prowl  about  the  pre« 
cincts  of  our  courts  seeking  whom  they  may  de- 
vour. 

The  alass  of  actions  brought  by  paupers  to  which 
these  remarks  apply  are  chiefly  those  ex  delicto; 
for  those  on  foot  of  contracts,  at  least  where  of  a 
probable  nature,  are  usually  of  an  amount  recover- 
able  in  courts  of  inferior  jurisdiction.  It  is  not  neces- 
sary for  us  to  particularize  the  usual  description  of 
pauper  actions ;  they  are  unhappily  too  notorious 
to  require  illustration  or  comment,  as  is  the  mis- 
chievous, though  we  rejoice  to  say,  limited,  class 
of  practitioners,  whose  dire  necessities  urge  them 
to  pursue  a  department  of  business  of  so  despica- 
ble a  character. 

We  feel  convinced  that  that  influential  and  ho- 
nourable body,  the  Law  Society,  must  have  sensi- 
bly felt  the  burthen  of  this  legal  nuisance,  and 
I  would  be  most  happy  at  seeing  it  abated.     The 
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remedy  which  it  occurs  to  us  to  propose  is  one 
which  can  only  be  had  by  express  legislative  enact* 
ment,  and  as  we  doubt  not  that  the  evil  prevails  in 
England  in  a  very  large  degree,  that  country  ought 
to  participate  in  the  suggested  reform.  We  think 
that  power  might  be  given  to  the  court  in  which 
the  action  has  been  brought  to  allow,  at  its  discre* 
tion,  a  suggestion  to  be  entered  upon  the  record 
that  the  plaintiff's  attorney  do  pay  the  defendant 
his  costs  upon  the  plaintiff's  default,  with  a  prohibi- 
tion, from  practising  again  till  payment.  This 
power  we  would  give,  in  analogy  to  that  already 
possessed  by  the  court  to  make  attorneys  pay  the 
costs  of  motions  rendered  necessary  in  the  pro- 
gress of  a  suit  by  their  misconduct,  whether  mo- 
ral or  teclmical.  Of  course  many  cases  would  still 
arise  io  which  the  court  would,  in  the  exercise  of 
its  sound  discretion,  refuse  thus  to  mulct  the  attor- 
ney of  a  defeated  plaintiff  whose  conduct  was  bona 
Jide ;  and  it  is  probiible  that  in  disposing  of  such 
applications  regard  would  be  had  to  the  previous 
professional  character  of  the  attorney  sought  to  be 

fixed  with  costs.  The  effect  of  such  a  regulation 
would  be,  that  an  attorney,  before  commencing 
proceedings,  would  have  to  take  another  element 
into  the  account  of  his  risks  besides  the  mere  nega- 
tive one  of  the  loss  of  his  client's  costs  out  of 
pocket.  On  the  other  hand,  we  do  not  apprehend 
that  the  poor  would  suffer  any  real  loss,  because, 
where  the  plaintiff  has  been  made  the  victim  of  sys- 
tematic oppression,  he  will  at  all  times  find  men 
sufficiently  imbued  with  a  love  of  fair  play  to  be 
willing  to  bear  his  attorney  harmless  in  case  he 
should  be  made  personally  liable.  We  have  no 
doubt,  that,  at  present,  it  frequently  happens  that 
many  disputes  between  persons  in  an  humble  rank 
of  life  and  their  superiors  would  have  amicably  and 
siitisfactorily  terminated  but  for  the  officious  inter- 
vention of  the  class  to  which  we  have  referred.  Of 
this  we  are  quite  certain,  that  there  will  always  be 
found  a  band  of  honourable  practitioners  willing  to 
lend  their  aid  in  righting  the  grievances  of  the  poor, 
whose  characters  will  afford  such  a  guarantee 
against  the  suspicion  of  unworthy  motives,  that 
they  need  not  hesitate  on  the  score  of  personal 
ri«k. 

As.  the  law  now  stands,  everyone,  however  inof- 
fensive, may  weU  tremble  for  himself— for  first  he 
may  have  to  run  the  gauntlet  with  perjury ;  and, 
if  be  came  off  victorions,  he  will  still  be  virtually 
eondemred  in  his  mon  costs  of  suit    This  to  some 


may  be  a  light  matter,  but  others,  not  so  wealthy, 
will  probably  be  inclined  to  say  witk  the  Persian 
king ;  "  One  more  such  victory,  and  I  shall  be  an-* 
done." 

A   BILL 

To    ALTER    THE    LaW    AND    PRACTICE    OF    THB 

High  Court  of  Chancery  in  Ireland  in 
relation  to  the  appointment  of  recei- 
VERS AND  THE  Management  of  Estates 
-UNpBR  THE  Control  of  the  said  Court. 

[No^. — Tbd  words  printed  in  ItaUa  are  proposed  to  be 
inserted  in  Committee.] 

(Prepared  and  brought  in  by  Mr.  Whiteddej 
Mr,  Napier^  and  Mr,  Malim.) 

{Continued Jrom  page  152.J 

XLV.  It  shall  be  htwfiil  for  the  Lord  Chancellor, 
with  the  advice  and  assistance  of  the  said  Receiver 
Masters,  and  they  are  hereby  required,  fortliwith  to 
make  and  issue  general  rules  and  orders  for  regu- 
lating the  times  and  form  and  mode  of  procedure 
before  the  said  Receiver  Masters  respectively  and 
their  respective  chief  derks,  and  generally  the  prac- 
tice in  respect  to  the  matters  to  which  this  Act  re* 
lates,  and  such  rules  and  regulations  may  from  time 
to  time  be  rescinded,  altered,  varied,  or  added  to  by 
the  like  authority,  and  all  such  rules  and  regulations 
as  aforesaid,  shall  iake  effect  as  general  orders  of 
the  said  court 

XL VI.  If  any  receiver  shall  requre  the  advice  <^ 
the  Receiver  Master  in  relation  to  any  peculiar  ezi* 
gency,  he  shall  not  file  any  statement  of  facts,  but 
sliall  be  fit  lil>erty  to  communicate  by  letter  with  the 
officei^  of  the  Receiver' Master,  upon  his  own  res- 
ponsibility as  to  the  truth  of  the  facts  contained  in 
such  communication  ;  whereupon  it  shall  and  may 
be  lawful  for  such  Receiver  Master,  through  the 
chief  clerk,  to  convey  advice  and  direction  by  written 
answer  to  such  receiver,  if  the  said  Master  shall 
consider  the  case  one  calling  for  his  special  direction. 

XL VI I.  Whereas  it  frequently  occurs  that  per- 
sons who  are  for  the  first  time  appointed  receivers 
under  the  Court  of  Chancery,  experience  consider- 
able difficulty  in  the  discharge  of  their  duties  from 
being  unacquainted  with  the  rules  and  regulations 
of  the  court,  and  their  own  duties,  powers,  and  res* 
ponsibillties  as  such  receivers,  and  from  the  want  of 
any  authorised  standard  whereby  to  acquire  such 
knowledge  and  regulate  their  conduct  and  proceed- 
ings :  and  whereas  the  practice  of  receivers  filing 
statements  of  facts  leads  to  much  unnecessary  delay 
and  expense:  be  it  therefore  enacted,  that  the  said 
Receiver  Masters  shall  forthwith  prepare  and  sub* 
mit  to  the  Lord  Chancellor  for  his  approbation  a 
general  code  of  rules  and  regulations  for  the  guidance 
and  instruction  of  receivers  and  the  regulation  of 
their  conduct  in  all  matters  relative  to  their  manage- 
ment of  estates,  so  far  as  can  be  anticipated,  relating 
to  such  duties  of  receiver  under  the  Court  of  Chan- 
cery ;  and  such  rules,  when  approved  of  by  the 
Lord  Chancellory  shall  take  effect  as  general  orders. 
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and  shall  be  printed  at  the  expense  of  the  said  Re- 
ceiver Master's  office,  and  a  copy  thereof  shall  be 
famished  to  every  receiver  on  his  appointment  as 
receiver  for  the  first  time,  either  by  delivering  same 
to  him  if  in  town,  or  by  transmitting  the  same  to 
his  residence,  if  in  the  country,  by  ])ost« 

XLVHI.  All  such  roles  and  regulations  may 
from  time  to  tfme  be  rescinded,  altered,  varied,  or 
added  to  by  new  or  amended  roles,  to  be  from  time 
to  time  made  in  like  manner  and  by  the  like  authp- 
rity,  and  all  such  amended  or  additional  rules  as 
shall  from  time  to  time  be  made  shall,  with  all  con- 
veoient  speed,  after  being  approved  of  by  the  Lord 
Chancellor,  be  printed  and  distributed,  by  dellver- 
iogor  forwarding  to  every  receiver  in  manner  afore- 
said a  copy  thereof,  free  of  expense,  and  such  altered 
or  amended  roles  shall  not  take  effect  or  come  into 
operation  for  a  period  of  one  month  at  least  after 
the  same  shall  have  been  so  as  aforesaid  approved 
of  by  the  Lord  Chancellor. 

XLIX.  Id  framing  regulations  for  government  of 
and  direction  for  receivers,  they  shaU  be  rendered 
as  cooformable  to  the  character  of  ordinary  land 
agents,  in  the  duties,  discretion,  and  responsibilities 
incident  to  such  agents  in  the  management  of  estates, 
as  may  be  consistent  with  a  reasonable  control  to  be 
exercised  by  the  Receiver  Master. 

L.  All  receivers*  accounts,  when  passed  and  cer- 
tified, shall  be  retained  in  the  office  of  the  said  re- 
ceiver Masters,  and  shall,  at  such  time  or  times  as 
may  be  for  that  purpose  specified  in  any  eeneral  or- 
der to  b^  made  for  that  purpose,  be  bound  up  in  one 
or  more  volumes  with  proper  indexes,  and  to  that 
end  all  receivers'  accounts  shall  be  written  on  post 
paper  bookwise  with  sufficient  margins. 

LL  Copies  of  all  receivers'  aoooonts,  statements, 
or  other  documents  remaining  of  record  in  the  Re- 
ceiver Master's  office  shall  be  furnished  to  all  par- 
ties requiring  them,  on  payment  of  a  fee  of  ybtir- 
pence  per  folio  of  seventy-two  words;  and  all  par- 
ties requiring  it  shall  be  at  liberty  to  take  a  copy 
of  any  portion  or  portions  of  such  account  or  other 
docament  as  they  may  require,  without  being  com- 
pelled to  take  out  or  pay  for  the  entire  document. 

Lll.  The  mode  of  proceeding  before  the  said 
Masters  respectively  shall  be  by  notice,  to  be  sub- 
ject to  the  same  rules  and  regulations  as  to  the 
entry  and  service  thereof  as  heretofore  applicable 
to  the  entry  and  service  of  summonses,  unless  the 
same  shall  be  altered  by  any  general  rule  to  be  made 
in  pursuance  of  the  powers  for  that  purpose  in  this 
Act  contained. 

LIIL  The  practice  heretofore  existing  in  the 
offices  of  the  respective  Masters  of  making  reports 
to  authorize  the  selling  of  lands  and  management  of 
estates  by  receivers  under  the  court,  shall  be  dis- 
eootinued,  and  no  report  shall  be  made  by  the  said 
Receiver  Masters  except  in  cases  where  the  Lord 
Chancellor  shall  specially  refer  any  matter  to  the 
Receiver  Masters  or  either  of  them  to  be  reported 
open,  and  in  place  and  stead  of  such  reports  hereby 
directed  to  be  discontinued  the  said  Receiver  Mas- 
ters shall  in  all  cases  have  power  and  authority  to 
make  orders,  and  all  orders  made  by  the  Receiver 
Masters  or  either  of  them  shall  have  the  force  and  ef- 
fect of  orders  of  the  Court  of  Chancery  or  any  judge 


thereof,  and  be  enforced  in  like  manner,  and  all 
persons  neglecting  or  refusing  to  obey  them  shall 
be  subject  to  the  same  penalties  and  punishments 
as  is  provided  for  disobedience  to  or  neglect  of 
orders  of  the  said  court. 

LIV.  All  orders  made  by  the  Receiver  Masters 
shall  be  drawn  up  in  a  short  form,  and  signed  by 
one  of  the  chief  clerks  of  such  Masters,  and  shall  be 
entered  in  books  to  be  kept  in  the  said  office,  with 
proper  and  sufficient  indexes,  and  copies  thereof, 
properly  authenticated  or  attested,  shall  be  issued 
from  the  said  office,  subject  to  such  regulations  as 
shall  be  settled  and  provided  by  any  general  orders 
to  be  made  in  pursuance  of  the  powers  in  that  be- 
lialf  contained  in  this  Act 

LV.  The  said  Receiver  Masters  shall  within  the 
first  four  days  of  Michaelmas  Term  in  each  and 
every  year  transmit  or  cause  to  be  transmitted  to 
the  office  of  the  Chief  Secretary  of  the  Lord  Lieu- 
tenant of  Ireland,  a  return  showing  the  gross  num- 
ber of  causes,  petitions,  and  matters  of  every  de- 
scription depending  in  the  said  Court  of  Chancery 
in  which  there  shall  be  existing  receiverships,  and 
the  number  of  causes,  petitions,  and  matters  in 
which  receivers  shall  have  been  discharged  during 
the  twelve  months  next  preceding  such  return,  and 
the  number  of  new  appointments  which  shall  have 
taken  place  during  the  same  period ;  and  each  of 
the  said  Masters  shall  annex  to  such  return  a  report 
in  writing  under  the  hand  of  such  Master,  stating 
the  days  on  which  he  shall  have  attended  at  his  of- 
fice during  such  period  in  the  performance  of  his 
duty,  and  the  number  of  hours  occupied  in  each  of 
such  days  attendance* 

LVI.  In  the  construction  of  this  Act  the  expres- 
sion  **  Her  Majesty"  shall  mean  the  Sovereign  for 
the  time  being ;  the  expression  "  Lord  Chancellor" 
shall  mean  also  and  include  the  Lord  Chancellor, 
Lord  Keeper,  and  Lords  Commissioners  for  the  cus- 
tody of  the  great  seal  of  Ireland  for  the  time  being; 
and  the  expression  **  receiver"  shall  mean  also  and 
include  receivers,  sequestrators,  and  guardians  of 
the  fortunes  of  minors  in  matters  of  minority. 


A  BILL* 

Fob  Securing  the  titles  of  Purchasers  of 
Estates  sold  under  the  Court  of  Chancery 
IN  Ireland. 

NoTB, — Tht  words  prioted  in  Italics  are  proposed  to  bt 
inserted  In  Committee. 

(Prepared  and  brought  in  by  Mr.  Whiteside^ 
Mr,  Napier,  and  Mr,  Matins*) 

Whereas  it  is  expedient  to  remove  certain  techni- 
cal difiiculties  in  suits  for  the  sale  of  lands  in  Ireland 
under  the  Court  of  Chancery,  and  to  render  the 


*  Our  readers  will  be  aware  that  the  result  of  a  recent 
debate  bi  Parliament  has  been  to  postpone  for  a  time  the 
further  consideration  of  the  series  of  Chancery  Bills,  which 
we  have  been  publishing.  As,  however,  the  greater  por- 
tion has  been  already  printed,  and  it  is  desirable  that  the 
contents  of  the  whole  should  be  well  known,  containing  aa 
they  do  matters  which  concern  the  Profession,  and  which 
will  soon  again  be  the  theme  of  discussion,  we  make  no 
apology  for  finishing  the  group. 
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titles  of  purchasers  thereof  secure  and  indefeasible: 
be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal  and  Commons  in 
this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows  : 

I.  Where  any  incumbrance  exists  upon  land  or 
an  interest  upon  land  in  Ireland,  which  from  its  na- 
ture would  entitle  the  incumbrancer  to  obtain  a 
decree  for  a  sale  thereof  from  the  Court  of  Chan- 
cery in  Ireland,  it  shall  and  may  be  lawful  for  the 
owner  of  such  estate  or  interest  so  subject  to  such 
incumbrance  to  institute  a  suit  and  obtain  a  decree 
for  the  sale  thereof,  or  a  competent  part  thereof,  for 
paymeut  of  incumbrances  thereon,  in  which  suit  the 
court  shall  proceed  and  make  such  a  decree  or  or- 
der for  a  sale,  and  apply  the  funds,  the  produce 
of  such  sale,  in  like  manner  as  if  such  suit  bad 
been  instituted  by  such  incumbrancer. 

II.  Where  any  person  who,  according  to  the 
existing  law  and  practice  of  the  Court  of  Chan- 
cery in  Ireland,  would  be  «  necessary  party  to  a 
suit  for  the  sale  of  any  estate  or  interest  in  land  in 
Ireland,  or  to  a  suit  for  admiobtration  of  the  assets 
of  a  deceased  person,  or  any  other  suit  in  which 
such  sale  would  be  ordered  as  incidental  to  the  re- 
lief prayed,  and  of  which  suit  such  person  ought, 
according  to  such  practice,  to  have  notice,  and  where 
it  shall  appear  to  the  said  court  that  such  person  is 
out  of  the  jurisdiction  thereof,  or  his  or  her  residence 
OftDfiot  be  discovered  oo  reasonable  inquiry  made 
for  that  purpose,  it  shall  and  may  be  lawful  for  such 
court,  having  regard  to  the  delay,  expense,  or  diffi- 
culty attendant  on  the  ordinary  service  of  process 
or  notice  on  such  person  or  incident  to  the  mode  of 
substitution  thereof,  which  the  court  has  heretofore 
power  to  direct,  and  upon  being  satisfied  that  the 
petitioner  is  entitled  to  such  sale  in  lieu  of  such 
service,  to  declare  that  the  publication  of  such  no- 
tice or  process  by  advertisemeut  thereof  (whether 
with  or  without  any  further  or  other  indirect  notifi- 
cation) shall  be  a  sufiicient  substitution  for  the  ser- 
vice of  such  notice  or  process  in  the  ordinary  and 
formal  way ;  and  upon  such  dechiration  and  such 
publication  of  such  advertiseAaent,  with  or  without 
such  further  notification,  as  the  case  may  be,  such 
person  being  such  party  shall  be  bound  by  the  said 
suit,  and  by  all  decrees  and  orders  pronounced 
therein,  and  any  sale  had  thereunder,  as  if  such  per- 
son had  been  within  the  jurisdiction  of  the  court, 
and  actually  served  with  such  notice  or  process  in 
the  ordinary  way. 

III.  It  shall  not  be  lawful  for  any  party  to  a  suit 
pending  in  the  said  court  for  the  sale  of  any  estate 
or  interest  in  land  in  Ireland,  or  to  a  suit  in  which 
such  sale  may  be  granted  as  incidental  to  the  ex- 
press relief  therein  prayed  as  aforesaid,  to  make  any 
objection  fbr  want  ef  parties  as  matter  of  right*  but 
the  court  shall  have  full  power  and  discretion  to 
dispense  with  such  parties  to  the  suit,  upon  the 
plaintiff  or  petitioner,  or  person  having  the  carriage 
oi  such  proceedings,  publishing  such  advertisements 
Of  making  snoh  other  indirect  notification  to  them 
of  the  object  of  such  suit  in  such  manner  as  to  the 
said  court  may  appear  reasonable  and  expedient. 

(To  be  continued.) 


pECTORAL  AND  COUGH  MEDICINES. 

OLDHAM'S  COMPOUND  SYWUP  OF  SMIL  AX. 
This  gnOeftil  Syrup  combiuM  with  the  babamic  and  rwroratlve  pro. 
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Irklahd  owes  a  deep  debt  of  gratitude  to  the  In- 
ewnbcred  Estates  Coart.  It  was  indeed  a  bold  ex- 
perimeBt,  to  be  tested  pnly  by  success,  but  it  has 
ttood  that  test  admiriiblf .  It  is  the  best  testimony 
to  its  practical  value,  that,  although  it  will  probably 
looii  expire  as  a  special  tribunal,  its  leading  features 
will  be  perpetuated.  We  learn  by  the  report  of  a  re- 
cent animated  debate  in  the  House,  which  terminated 
ID  the  temporary  postponement  of  a  measure  upon 
this  head,  already  in  part  presented  to  our  readers 
in  oat  miscellaneous  columns,  that,  whatever  may  be 
the  differences  of  detail  between  the  several  proposed 
methods  of  incorporation,  it  is  admitted  upon  all 
hands,  that  the  time  has  come,  to  annex  to  our  ordi- 
nary equity  tribunals  the  peculiar  functions  of  this 
coarL  A  plan  is  likely  soon  to  be  brought  forward 
for  this  purpose,  under  the  auspices  of  Government, 
founded  oa  the  report  of  the  Commission.  The 
dstaOs  of  this  scheme  we  have  not  yet  learned,  but 
we  glean  thus  much  from  the  speech  of  theSolicitor- 
Oeneral  for  Irelaml,  (hat  net  only  will  powers  be 
soaferred  upon  the  Court  of  Chancery  to  sell  tn- 
caabered  estates  with  a  parliamentary  title,  but 
tiMit  the  novelty  will  be  introduced  of  affbrding  to 
the  owners  of  property  not  incumbered,  the  privi- 
l^p  of  disposing  of  their  lands  through  the  me- 
dian ef  the  Cipurt.   If  this  latter  proposal  pass  into 


law,  a  valuable  benefit  will  be  conferred  upon  the 
public.  We  have  heard  a  great  deal  of  late  years 
about  the  doctrine  of  "  free  trade  in  land,**  a  very 
convenient  phrase,  but  one  concerning  which  we 
fear  that  many  of  the  well-meaning  people,  with 
whom  it  has  become  a  kind  of  household  word,  form 
a  very  indefinite  idea.  It  would  really  appear, 
to  hear  those  persons  talk,  that  they  regarded  land 
as  a  kind  of  abstraction,  like  the  publicykitc2!9,  which 
ought  to  be  made  so  easy  of  transfer,  as  that  a  man 
could  always  have  it  in  his  power  tq  purchase  a 
given  quantity  with  an  indefeasible  title.  It  only 
requires  for  us  to  reflect  u()on  the  peculiar  nature  of 
the  subject  matter  of  the  traffic,  and  the  number  of 
independent  interests  which  it  involves,  to  see  the 
fallacy  of  any  such  comparison.  Even  in  a  newly 
settled  country,  the  futility  of  mere  paper  transfers 
of  land  has,  in  our  times,  received  a  striking  illus- 
tration by  the  disasters  of  the  New  Zealand  Com- 
pany. Again,  such  theorists  would  insist  upon  land 
beiBgno  longer  treated  as  a  subject  for  family 
settlement,  or  security  for  debts,  functions  for 
which  Us  permanent  nature  so  well  adapts  it.  We 
believe  that,  some  who  entertain  very  extreme 
views,  would  like  to  abolish  even  the  relation  of 
ttndlord  and  tenant.  On  the  other  hand,  it  cannot 
be  denied  that  at  present  too  many  barriers  exist 
in  the  way  of  transfer.  It  cannot  but  work  an  in- 
jury to  the  resources-of  the  country,  if  land  can, 
as  at  present,  be  absolutely  interdicted  from  cliang- 
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ing  owners  for  a  life  or  lives  in  being  and  a  term 
of  twenty-one  years  from  tKe  decease  of  the  last 
survivor.    Possibly,  an  estate  might  be  thus  locked 
up  for  a  century.  In  the  meantime,  unless  provision 
be  made  in  the  settlement  for  that  purpose,  no  leases 
can  be  granted  of  a  kind  which  would  be  any  object 
to  improving  tenants,  as  they  would  necessarily  be 
for  periods  which  might  suddenly  determine.     The 
inconvenience  of  the  present  system  arises  from  the 
extreme  jealousy  with  which  the  Legislature  regards 
the  interests  of  absent   or  incompetent  persons. 
However,   the  vast  commercial   concerns   of  the 
country  have  of  late  years  refused  to  bear  these 
artificial  trammels,  and  accordingly  the  Legislature 
has  conceded  to  public  undertakings  the  privilege 
of  purchasing  the  landed  interests  of  parties  unable 
to  deal  for  themselves.       The   new   scheme,   if 
it  include  the  permitting  the  sale  of  estates  ge- 
nerally   to    be    had  under  the  sanction   of  the 
court,  with  an  indefeasible  title,  is,  in  our  opinion, 
the  nearest  approach  that  can  safely  be  made  to 
the  desired  freedom  of  trade  in  land.    We  presume 
that  the  measure  will  extend  to  all  cases  of  land  in 
settlement,  not  to  those  only  where  a  power  of  sale 
exists.     There  is  no  retaon^  prima  facie,  why  every 
settlement  should  not  contain  such  a  power,  and 
the  implied  discretion  would  be  exercised  as  safely 
by  the  court  as  by  private  parties.     No  doubt,  the 
process  would  involve  more  expense  than  that  of 
making  title  to  a  purchaser  in  the  ordinary  way,  but 
as  lias  been  fully  shown  in  the  working  of  the  pre- 
sent tribunal,  the  large  increase  which  purchasers 
would  be  willing  to  pay  for  a  perfectly  secure  title 
would  more  than  compensate  for  this  outlay.  With  re- 
gard to  the  other  points  of  the  measure,  with  respect  to 
the  sale  of  estates  charged  with  incumbrances,  we 
can  only  say,  that  the  time  has  fully  come  to  do 
away  with  the  existing  anomaly,  so  unfair  to  those 
i^hose  property  is  sold  by  the  Court  of  Chancery, 
where  the  purchaser  buys  at  his  peril,  without  the 
least  guarantee  of  title  beyond  his  own  vigilance. 
We  make  the  foregoing  remarks,  of  course,  upon 
the  faith  that  every  precaution  will  be  taken  to  pro- 
tect the  rights  of  the  absent,  and  that  the  proceeds 
of  the  sales  will  be  scrupulously  secured  upon  the 
trusts  affecting  the  property  sold. 

— ♦— 

Ta  the  Editor  of  the  Irish  Jurist. 
Sib, 

The  leading  article  in  your  Jurist  of  the  5th 
instant  is  not  only  important  to  the  profession  to 
which  I  belong,  and  with  many  of  wiiom  I  hpld  it  an 


honor  to  be  associated,  but  to  the  public  and  the 
Bar — I  allude  to  «<  speculative  actions."  In  my 
judgment  a  wholesome  and  simple  check  could  be 
at  once  put  to  the  mischief  of  such  actions  by  im- 
posing on  the  plaintiff  the  necessity  of  giving  sub- 
stantial security  for  costs ;  if  then  the  plaintiff  be 
unable  to  procure  such,  his  attorney,  who  has  all 
the  beneficial  interest  flowing  from  such  actions,  (if 
successful,}  would  be  obliged  to  do  so,  for  I  look 
on  professional  men  thus  engaged  about  as  solvent 
as  their  clients,  and  no  matter  what  control  the 
court  might  in  its  justice  endeavour  to  exercise,  it 
could  never  have  the  effect  of  fixing  a  pauper  at- 
torney with  the  consequences,  whilst  the  Court  of 
Insolvent  Debtors  was  open  to  his  stratagems.  Now 
turn  to  the  class  of  barristers  you  generally  see  en- 
gaged in  such  actions  ;  they  are  especially  selected 
not  from  the  higher  ranks  in  the  profession.  No 
doubt  a  gentlemen  of  the  Inner  Bar  is  sometimes 
taken  in  to  give  a  colour  to  the  scene,  but  he  is  ge- 
nerally, and  very  naturally  so,  in  a  hurry  to  be  off 
after  the  display  of  a  speech  oKich  against  his  will 
he  has  been  obliged  to  make.  How  such  a  state 
of  things  could  have  been  permitted  so  long  to  ex- 
ist I  know  not,  and  nothing  could  tend  more  effec- 
tually to  spare  the  feelings  of  those  gentlemen  who 
are  obliged  to  advocate  such  cases,  than  by  putting 
a  period  to  such  proceedings. 

Your  Jurist  has  made  your  suggestions  at  a  time 
well  suited  for  the  purpose,  when  so  much  good  is 
expected  from  Reform  in  the  Law,  and  I  confess  I 
know  no  improvements  that  could  be  made  more 
important  to  the  public,  and  in  ihat  I  embrace  all 
classes  of  society ;  it  would,  in  a  word,  be  ''lor  the 
public  good.** 

A   SOUCITOR. 


A  BILL 

Fob  secubino  the  Titlbs  of  Pubch4Jbbb  gw 
Estates  sold  under  the  Court  of  Chak*> 
CERT  IN  Ireland. 

[Note. — The  words  printed  in  Italia  tre  proposed  to  be 
inserted  in  Committee.] 

(Prepared  and  brought  in  by  Mr.  White$ide, 
Mr.  Napier^  and  Mr.  Maiimn) 

(Continued  from  page  1560 

IV.  When  a  decree  or  order  for  a  sale  of  any  es- 
tateor  interest  in  land  in  Ireland  shall  be  pronounced 
in  any  suit  pending  in  the  said  Court  of  Chancery^ 
and  before  the  same  shall  be  put  up  for  sale,  the 
plaintiff,  petitioner,  or  other  person  having  the  car- 
riage of  such  proceedings,  shall  lodge  a  statement 
of  the  title  to  such  estate  or  interest  in  the  effioe  ef 
the  court  of  the  judge  before  whom  such  suit  shall 
have  been  attached,  in  like  manner  as  statements  of 
title  are  now  lodged  in  the  offices  of  the  Masters  of 
said  Court  of  Chancery,  save  that  every  statement 
shall  henceforth  be  laid  before  some  practisiiig  bar* 
rister  of  at  lesiSt fijleen  years  standing,  being  one  of 
her  Majesty's  counsel,  to  be  specially  nominated  in 
such  case  by  the  said  judge,  for  the  opinion  of  such 
counsel  thereon,  to  be  given  within  a  limited  time, 
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to  be  also  specified  by  the  said  judge,  to  the  intent 
that  the  said  judge  may  be  the  better  enabled  to  give 
such  direotiona  aa  he  may  deem  necessary  respect- 
log  fnoh  sale  as  herein-after  mentioned ;  and  save 
that  stich  coonsel,  instead  of  the  certificate  now  re- 
qaired  by  the  practice  of  the  court  to  be  affixed  to 
rach  statement,  shall  certify  that  he  has  examined 
SQch  title  and  the  proceedings  in  the  suit,  and  (if 
Boeh  be  the  case)  that  in  his  opinion  it  would  be 
proper  and  expedient  to  proceed  with  the  sale  forth- 
with ;  or  if  be  sball  not  be  of  such  opinion,  then  he 
liian  soggeet  socb  further  inquiries^  notices,  or  ad* 
vertisements  as  may  to  him  appear  expedient  preli- 
ninary  to  a  posting  for  such  sale* 

y.  Af^er  such  opinion  shall  be  so  obtained,  the 
nSd  judge  shall  investigate  such  statement  of  title 
tod  opinioD,  with  any  suggestions  thereon,  and  by 
bfanself  or  bis  chief  clerk  settle  a  rental,  and  direct 
tlie  necessary  poeting  for  such  sale ;  or  if  he  shall 
see  it,  taking  into  consideration  such  suggesdons,  it 
ilmll  and  naay  be  lawful  for  him,  instead  of  settling 
loeh  rental  and  ordermg  such  posting,  to  make  such 
preliniinary  direetionaas  tofiirther  inquiries,  notices, 
or  advertisements  as  to  him  sliall  appear  just  and 
expedient ;  provided  tliat  nothing  herein  contained 
•ball  render  it  imperative  te  so^  ju^e  to  direct 
any  sock  ibFtker  tDquiry^  notice,  or  advertisenient, 
ooless  he  shall  consider  the  same  just  and  necessarr. 

VI.  No  purchaser  of  any  esute  or  interest  m 
land  sold  under  the  said  court  shall  be  at  liberty 
to  refuse  to  complete  such  sale  by  reason  of  any 
objeetimi  to  the  title  thereof,  or  on  the  ground  that 
tiM  proper  parties  had  not  been  brought  before  the 
court  or  properly  served  in  the  suit  in  which  such 
lale  was  bad,  or  for  i^ny  other  irregularity  or  infor- 
mility  whatever  ia  the  proceedings  in  the  suit,  save 
for  sack  miadesoription  of  the  premises  in  the  rental 
aod  stateaient  thereof,  which  would,  according  to 
the  existing  practice  of  the  court,  entitle  a  purcha- 
Mr  to  be  discharged  from  his  purchase :  provided, 
however,  that  aothing  herein  contained  shall  ope- 
nte  to  deprive  the  court  of  the  power  of  cancelling 
or  opening  such  sale,  or  discharging  the  purchaser, 
or  allowiDg  him  compensation.  If  the  said  judge 
•liaH  deeai  it  just  so  to  do* 

VII.  Where  any  such  sale  as  aforesaid  shall  be 
made  under  the  decree  or  order  of  the  said  court, 
it  shall  and  may  be  lawful  for  the  said  court,  when 
tad  so  far  as  it  may  deem  necessary  for  the  pur- 
poses of  such  sale,  to  ascertain  the  tenancies  of  the 
occupying  tenants,  and  of  any  lessees  or  under-les- 
sees wboM  tenancies,  leases,  or  under-leases  affect 
the  land,  or  lease,  or  part  thereof,  to  be  sold,  and 
to  give  or  cause  to  be  given  such  notice,  or  cause 
mSk  advertisements  to  be  published,  and  make  or 
caose  to  be  made  such  inquiries  in  relation  thereto, 
as  it  shall  deem  necessaiy  for  ascertaining  and  se- 
earing  the  rights  of  such  tenants,  lessees,  or  under- 
lessees  as  aforesaid;  aod  all  occupying  tenants, 
smI  all  persons  being  or  claiming  to  be  lessees  or 
onder-lesaees  as  aforesaid,  shall,  at  such  times  and 
places  as  the  court  may  by  notice  require,  produce 
all  leases,  under-leases,  and  agreements  in  writing 
under  which  such  tenants  occupy  or  claim  to  hold, 
if  such  leases,  under-leases,  or  agreements,  or  coun* 
terparts  thereof,  be  in  their  possession  or  power ; 


and  where  they  occupy  or  claim  to  hold  under 
leases,  under-leases,  or  agreements  in  writing  not 
in  their  possession  or  power,  or  under  parol  agree- 
ments or  lettings,  they  shall  deliver,  at  such  times 
and  places  as  aforesaid,  particulars  of  the  terms 
and  conditions  upon  and  subject  to  which  they  oc« 
cupy  or  claim  to  hold  ;  and  the  sale  shall  be  made 
subject  to  the  tenancies,  leases,  or  under-leases  as- 
certained as  aforesaid,  and  subject  to  which  the 
owner  or  incumbrancer  applying  for  a  sale  shall  be 
owner  or  incumbrancer,  and  such  other  of  the  ten- 
ancies, leases,  and  under-leases,  ascertained  as  afore- 
said, as  shall  appear  to  the  court  to  have  been 
g^nted  bona  fide  by  the  owner  or  person  in  pos- 
session or  in  receipt  of  the  rents  and  profits,  and 
subject  to  which  it  shall  appear  to  the  court  the 
sale  should  be  made,  save  such  (if  any)  of  respec- 
tive tenancies,  leases,  and  under-leases,  as,  with 
consent  as  herein-after  mentioned,  shall  be  included 
in  such  sale,  and,  when  the  court  shall  think  fit,  be 
made  subject  to  any  leases,  under-leases,  or  tenan- 
cies, according  to  any  general  description,  or  sub- 
ject to  any  condition  concerning  any  leases,  under- 
leases, or  tenancies,  the  nature  of  which  simll  not 
have  been  ascertained  or  shall  be  disputed ;  and 
where  the  court  shall  think  fit,  such  sale  may  be 
made  subject  to  dower  or  any  annual  charge  affect- 
ing the  land  or  lease,  or  part  thereof  sold,  or  to  any 
such  apportioned  part  of  such  dower  or  annual 
charge,  as  the  court  may  think  fit,  should  remain 
charged  thereon ;  and  where  such  land  or  lease,  or 
part  thereof,  is  subject  to  any  incumbrance,  under 
the  terms  of  which  the  incumbrancer  cannot  be  re- 
quired to  accept  payment  of  the  principal  money 
before  the  expiration  of  a  term  of  years  unexpired, 
such  sale  may,  if  the  court  think  fit,  be  made  sub- 
ject to  such  incumbrance. 

VIII.  It  shall  be  lawful  for  the  court  to  sell  any 
land  or  lease  or  part  thereof  discharged  from  any 
crown  rent  or  quit  rent  which  it  may  be  enabled, 
and  may,  with  the  consent  of  the  owner,  think  fit 
to  purchase,  or  from  any  charge  made  by  virtue  of 
an  Act  passed  in  the  sixth  year  of  her  Majesty,  in- 
tituled **  An  Act  to  promote  the  Drainage  of  Land 
and  Improvement  of  Navigation  and  WHter-power 
in  connexion  with  such  Drainage  in  Ireland,"  and 
the  Acts  amending  the  same,  or  by  virtue  of  an 
Act  of  the  tenth  year  of  her  Majesty,  intituled 
**  An  Act  to  facilitate  the  Improvement  of  Landed 
Property  in  Ireland,**  or  by  virtue  of  any  Act  or 
Acts  passed,  or  which  may  be  passed,  for  amend- 
ing the  said  Acu,  which  the  said  court  may,  with 
such  consent,  think  fit  to  pay  off  or  redeem  ;  and 
in  any  Such  case  the  court  shall,  out  of  the  money 
arising  from  such  sale,  and  in  preference  to  all 
other  payments  thereout,  pay  the  consideration  for 
the  purchase  of  such  crown  rent  or  quit  rent,  or 
such  sum  as  may  be  necessary  for  paying  off  or  re- 
deeming such  charge ;  and  it  shall  be  lawful  for 
the  court,  where  it  sball  think  fit,  to  pay  to  any 
per«N>n  entitled  to  any  dower  or  to  any  annual  or 
other  charge,  not  being  an  incumbrance,  for  pay- 
ment of  which  the  court  has  jurisdiction  to  decree 
a  sale  of  land,  who  may  consent  to  accept  the 
same,  a  gross  sum  in  discharge  or  by  way  of  i  e- 
demptioo  thereof,  or  any  part  thereof;  and  where 
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a  part  only  of  any  land  or  lease  subject  to  dower 
or  to  any  incumbrance  or  charge  is  sold,  to  charge 
the  part  not  sold  with  such  dower,  incumbrance,  or 
charge,  or  an  apportioned  part  thereof,  in  exonera- 
tion of  the  money  arising  from  the  sale,  and  to  en- 
able or  authorize  persons  to  release  the  money  from 
the  part  so  sold  from  any  t»uch  dower,  incumbrance, 
or  charge,  or  to  relinquish  their  daim  on  such  mo- 
ney in  respect  thereof^  without  impairing  or  affect- 
iog  such  inc^imbrance  or  charge  as  to  the  remain- 
ing part  of  the  land  or  lease  originally  charged ; 
and  the  court  where  it  thinks  (it  may  invest  or  pro* 
Vide  for  the  investment  of  money  to  meet  any  claim 
of  dower  or  any  annual  or  periodical  charge,  or  any 
other  charge,  incumbrance,  or  interest,  where  by 
reason  of  such  charge,  incumbrance,  or  interest  be  • 
ing  contingent  or  otherwise,  it  shall  appear  toihe 
oourt  proper  or  expedient  so  to  do,  and  otherwise 
may  make  such  orders  and  directions  for  applying 
the  money  arising  from  any  sale  in  such  manner  as 
will  secure  the  convenient  application  thereof  for 
the  benefit  and  according  to  the  rights  of  the  par- 
ties interested  in  the  land  or  lease,  or  part  thereof, 
from  the  sale  of  which  same  may  have  arisen. 

IX.  Where  there  shall  be  separate  decrees  of 
the  said  court  for  sales  of  any  land  and  of  any 
lease  in  the  same  land,  or  of  two  or  more  leases 
in  the  same  land,  or  for  different  undivided  shares 
of  any  land  or  lease,  it  shall  be  lawful  for  the  said 
court,  where  it  shall  see  fit  so  to  do,  to  include, 
with  the  consent  of  the  persons  by  whom  such  re- 
spective decrees  may  have  been  obtained,  and  of 
any  other  persons  whose  consent  the  court  nuiy, 
under  the  circumstances,  think  fit  to  require,  in  the 
same  sale,  upon  such  terms  as  it  may  think  fit,  such 
land  and  lease,  or  such  leases,  or  such  several  un- 
divided shares  as  aforesaid ;  and  where  any  land 
or  lease,  or  part  thereof,  subject  to  any  incum- 
brance, is  decreed  or  ordered  to  be  sold,  it  shall 
be  lawful  for  the  court,  upon  the  application  of  the 
owner  of  any  lease  or  under-lease,  or  estate  in  re- 
version, or  other  estate  or  interest  whatsoever  in 
the  same  land,  (and  although  such  lease,  under- 
lease, estate  in  reversion,  or  other  estate  or  interest 
be  not  subject  to  any  incumbrance,  or  would  not, 
if  subject  to  any  incumbrance,  be  liable  to  be  sold 
under  any  decree  of  said  court,)  or  upon  the  appli- 
cation of  any  incumbrancer  on  any  such  lease,  un- 
der-lease, estate  or  interest,  to  include  the  same, 
upon  such  terms  as  the  said  court  may  see  fit,  in 
the  sale  of  the  land  or  lease,  or  part  thereof,  so  de- 
creed to  be  sold  as  aforesaid ;  and  all  the  powers 
of  the  said  court  and  the  provisions  of  this  Act  ap- 
plicable to  any  land  or  lease  subject  to  any  incum- 
brance, ordered  to  be  sold,  and  to  any  incumbrance 
or  charge  upon  such  land  or  lease,  and  to  the  pur- 
chase money  arising  from  the  sale  thereof,  and  to 
the  conveyance  or  assignment  thereof,  shall,  so  far 
as  the  circumstances  may  admit,  extend  and  be  ap- 
plicable to  every  such  lease,  under-lease,  estate  in 
reversion,  or  other  estate  or  interest  to  be  so  in- 
cluded in  the  sale ;  and  in  every  such  case  as  afore- 
said the  court  shall  apportion  the  purchase  money 
ai  d  expenses  as  it,  sees  fit. 

X.  If  any  land  or  lease  to  be  so  sold  shall  be 
subject  to  a  lease  or  under-lease  for  years  or  lives 


comprising  other  land  at  an  entire  rent,  it  shall  be 
lawful  for  the  said  court  to  apportion  the  rent  be- 
tween the  land  to  be  so  sold  and  the  remainder  of 
the  land  subject  to  such  reut ;  and  where  It  is  in- 
tended to  sell  a  part  only  of  any  lease  in  perpetuity 
or  other  lease,  it  shall  be  lawful  for  the  said  court 
where  it  shall  think  fit,  and  (having  regard  to  the 
rights  and  iaterest  of  the  owner  of  the  reversion) 
it  shall  appear  just  so  to  do,  to  apportion  the  rent 
reserved  by  such  lease  between  the  land  to  be  sold 
and  the  remainder  of  tbe  land ;  and  the  said  oourt 
shall  direct  notices  of  any  sach  intended  appor- 
tionment as  aforesaid  to  be  given  to  such  persons 
and  in  such  manner  as  they  ahall  think  fit,  and 
shall  hear  such  parties  as  shall  apply  to  them  iu 
relation  thereto;  and  after  such  apportionment, 
and  after  the  sale  shall  be  completed,  tlie  owners 
of  the  reversion  in  the  respective  lands  shall  have 
the  like  remedies  for  the  apportioned  rents  against 
the  land  out  of  which  the  same  shall  be  payable, 
and  the  owners  and  occupiers  thereof  respectively, 
as  were  subsisting  for  the  entire  rent  before  such 
apportionment ;  and  all  the  covenants,  conditions^ 
and  agreements  of  every  lease  or  Hnder-lease,  ex- 
cept as  to  the  amount  of  rent  to  be  paid,  shall, 
as  regards  the  apportioned  parts,  remain  in  force 
in  the  same  manner  as  they  would  have  done  in 
case  no  such  apportionment  had  taken  place. 

XL  When  any  suit  shall  be  pending  in  the  said 
court  for  a  sale  of  an  undivided  share  of  any  land 
or  lease,  or  where  any  such  undivided  share  shall 
have  been  sold  under  a  decree  or  order  of  the  said 
court,^  and  either  before  or  after  the  conveyance 
thereof  to  the  purchaser,  the  court,  without  any 
suit  being  instituted  for  that  purpose,  on  the  ap- 
plication by  motion  of  any  party  interested  in  such 
undivided  share,  or  of  the  purchaser,  (as  the  case 
may  be,)  and  after  causing  to  be  given  such  notice 
to  the  owner  or  owners  of  the  other  undivided 
share  or  shares  of  the  same  land  or  lease,  as  to 
such  court  may  seem  fit,  and  hearing  such  parties 
interested  in  the  respective  shares  as  may  apply* 
and  making  or  causing  to  be  made  such  inquiries 
as  may  enable  it  to  make  a  just  partition,  may,  if 
it  think  fit,  make  an  order  for  the  partition  of  such 
land  or  lease,  with  or  without  of  partition, 

as  the  case  may  be ;  and  in  such  order,  or  in  a  map 
or  plan  annexed  tliereto,  shall  be  shown  the  part 
allotted  in  severalty  in  respect  of  each  of  the  un- 
divided shares  in  such  land  or  lease ;  and  the  said 
court  shall  have  the  like  authority,  jurisdiction,  and 
powers  in  relation  to  such  partition  as  if  a  suit  had 
been  pending  for  that  special  purpose;  and  the 
part  so  allotted  in  severalty  in  respect  of  each  un- 
divided share  by  such  order  for  partition  as  afore- 
said shall,  witliout  any  conveyance  or  other  assur- 
ance in  relation  thereto,  go  and  enure  to  and  upon 
tiie  same  uses  and  trusts,  and  be  subject  to  the 
same  conditions,  charges,  and  incumbrances,  as  the 
undivided  share  in  respect  of  which  the  same  is  so 
allotted  would  have  stood  limited  or  been  subject 
to  in  case  such  order  had  not  been  made ;  and  the 
like  order  for  a  sale  of  the  part  allotted  in  respect 
of  the  undivided  share  to  which  the  application  for 
the  sale  shall  relate  may  be  made  (when  the  order 
for  a  partition  is  made  before  sale),  and  the  like. 
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proceedings  had  in  relation  to  such  sale,  and  the 
like  convejaRce  or  assignment  may  be  made  of  the 
part  allotted  in  respect  of  the  share  sold  (where 
the  order  for  partition  is  made  after  sale  and  be* 
fore  conveyance))  and  with  the  like  consequences 
in  the  several  cases  aforesaid,  as  if  the  suit,  decree, 
or  order  for  a  sale,  or  the  sale  (as  the  case  may 
be)  had  been  in  respect  of  the  part  so  allotted  as 
aforesaid ;  and  where  any  land  or  lease,  or  part 
thereof,  to  be  sold  under  the  court,  is  subject  to 
any  lease,  under*lease,  or  tenancy  under  which  the 
ImooB,  under-lessees,  or  tenants  hold  jointly  or  as 
tenants  io  common,  it  shall  be  lawful  for  the  court, 
OD  the  application  of  any  such  lessee,  under-lessee, 
or  tenant,  and  after  giving  or  causing  to  be  given 
inch  notices,  and  bearing  such  parties  as  it  may 
tbink  fit,  and  making  sach  inquiries  as  it  may  deem 
necessary  to  make  an  order  for  the  partition,  as  be- 
tween such  lessees,  under-lessees,  or  tenants,  of  the 
land  included  in  their  lease,  under-lease,  or  ten- 
ancy, and  for  Che  apportionment  of  the  rent  reser- 
ved or  payable  under  such  lease,  under-lease,  or 
tenancy ;  and  after  such  order  of  partition  the  owner 
of  the  reversion  in  the  respective  parts  of  the  land 
ihall  have  the  like  remedies  for  the  apportioned  rents 
against  the  respective  parts  out  of  which  the  same 
shall  be  payable,  and  the  lessees,  under-lessees,  or 
tenants  holding  such  respective  parts  under  such 
lease,  under-lease,  or  tenancy,  as  were  subsisting 
for  the  entire  rent  before  such  partition  and  ap- 
portionment; and  all  the  covenants,  conditions, 
and  agreements  of  every  such  lease,  under-lease, 
or  tenancy,  eioept  as  to  the  amount  of  rent  to  be 
paid,  shall,  as  regards  the  respective  parts  aHotted 
on  such  partition,  and  the  apportioned  parts  of  the 
rent,  remain  in  force  against  the  respective  lessees, 
under-lessees,  or  tenants  to  whom  under  such  par- 
tition such  respective  parts  shall  be  allotted. 

XII.  Where  a  suit  shall  be  pending  for  a  sale  of 
any  land,  or  lease,  or  part  thereof,  or  where  the 
same  shall  have  been  sold,  and  either  before  or 
after  the  conveyance  or  assignment  thereof,  if  ap- 
plication be  made  to  the  said  court  by  any  party 
interested  in  such  land  or  lease,  or  by  the  purchase 
(as  the  case  may  be)  for  the  exchange  of  all  or  any 
part  of  such  land,  or  of  all  or  any  part  of  the  land 
oomprised  in  such  lease,  for  other  land  which  the 
owner  thereof  may  be  willing  to  give  in  exchange, 
the  said  court  may  make  or  cause  to  be  made  such 
inquiries  at  they  may  think  fit  for  ascertaining  whe- 
ther such  exchange  would  be  beneficial  to  the  per- 
sons interested  in  the  respective  lands,  and  cause 
sach  notices  to  be  given  to  parties  interested  in  the 
respective  lands  as  they  may  think  fit ;  and  if,  after 
making  such  inquiries  and  hearing  such  parties  in- 
terestd  in  the  respective  lands  as  may  apply  to 
them,  the  said  court  shall  be  of  opinion  that  such 
exchange  would  be  beneficial,  and  that  the  terms 
thereof  as  proposed  or  as  modified  by  it,  with  the 
consent  of  such  owner  as  aforesaid,  are  just  and 
reasonable,  the  said  court  may  make  an  order  for 
such  exchange  accordingly,  and  in  such  order  for 
nchange,  or  in  a  map  or  plan  annexed  thereto, 
shall  be  shown  the  lands  given  and  taken  in  ex- 
change respectively  under  such  order;  and  the  land 
^en  upon  such  exchange  under  such  order  shall, 
without  any  conveyance  or  other  assurance  in  rela- 


tion thereto,  go  and  enure  to  and  upon  the  same 
uses  and  trusts,  and  be  subject  to  the  same  condi- 
tions, charges,  and  incumbrances,  as  the  land  given 
on  stich  exchange  would  have  stood  limited  or  been 
subject  to  in  case  such  order  has  not  been  made ; 
and  the  like  order  for  a  sale  may  be  made  in  re« 
spect  of  the  land  taken  in  exchange  for  any  land, 
or  any  land  comprised  in  any  lease  to  which  the 
application  for  a  sale  shall  relate  (where  the  order 
for  exchange  is  made  before  sale),  and  the  like  pro-, 
ceedings  had  in  relation  to  such  sale,  and  the  like 
conveyance  or  assignment  may  be  made  in  respect 
of  the  land  taken  in  exchange  for  the  land  or  lease, 
or  part  thereof,  sold  Twhere  the  order  for  exchange 
is  made  after  sale,  ana  before  conveyance  or  assign- 
ment,) and  with  the  like  consequences,  in  the  sevmd 
cases  aforesaid,  as  if  the  suit  for  a  sale,  or  the  sale 
(as  the  case  may  be,)  had  been  in  respect  of  the  land 
so  taken  in  exchange. 

XIII.  Where  a  sale  is  made  by  the  said  court  of 
any  land  or  lease,  it  shall  be  lawful  for  the  said 
court,  whenever  it  shall  appear  convenient  so  to  do, 
to  include  in  such  sale  all  or  any  part  of  the  arrears 
of  rent,  if  any,  which  may  at  the  time  of  sale  be 
owing  from  any  lessees  or  tenants,  subject  to  whose 
leases  or  tenancies  the  sale  is  to  be  made,  where 
such  arrears  are  subject  to  any  incumbrance  in  res- 
pect of  which  an  incumbrancer  shall  have  obtained 
an  order  for  sale,  or  where  the  order  for  sale  has 
been  obtained  by  the  owner,  and  in  the  conveyance 
or  assignment  of  such  land  or  lease  to  assign  such 
arrears  to  the  purchaser  accordingly ;  and  such  pur- 
chaser, his  heirs»  executors,  administrators,  or  as- 
signs, shall  after  such  assignment  of  the  said  arrears, 
have  for  the  recovery  and  in  respect  of  the  nonpay- 
ment thereof  the  same  rights  and  remedies  which 
the  person  or  persons  who  would  have  been  entitled 
to  such  arrears  would  have  possessed,  if  no  such  as- 
signment thereof,  nor  any  conveyance  or  assignment 
of  such  land  or  lease,  had  been  made. 

XIV.  Where  the  said  court  shall  order  the  sale 
of  any  lease  in  perpetuity,  it  may,  if  it  shall  think  it 
expedient  so  to  do,  cause  notice  to  be  given  to  the 
owner  or  other  persons  interested  in  the  reveraion»  or 
any  person  on  behalf  of  such  owner  or  other  persons^ 
may  thereupon  proceed  to  cdnvert  such  lease  in  per- 
petuity into  a  fee  farm  grant,  according  to  the  princi* 
pies  prescribed  in  the  Renewable  Leasehold  Con- 
version Act,  but  their  procedure  in  relation  thereto 
shall  be  according  to  the  general  rules  and  practice 
of  the  said  court;  and  in  case  such  conversion  shall 
be  ordered,  the  said  court  shall  have  power  to  con- 
vey the  land  included  in  such  lease  to  the  purchaser 
in  fee,  subject  to  the  fee-farm  rent  ascertained  as 
aforesaid,  and  to  such  exceptions,  reversions,  cove* 
nants,  and  clauses  as  shall  be  in  conformity  with 
the  original  lease,  and  the  provisions  of  the  Renew- 
able Leasehold  Conversion  Act,  and  thereupon  the 
owner  for  the  time  being  shall  have  the  same  rights 
and  remedies  against  the  purchaser,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  and  against  the 
land,  by  action,  distress,  entry,  or  otherwise  in  res- 
pect of  such  rent,  and  of  any  exceptions,  reservations, 
covenants,  and  clauses  contained  in  the  said  deed  as 
belong  by  law. to  the  owner  of  any  fee- farm  rent 
created  under  the  said  Acts. 

XV.  In  every  decree  for  a  partition,  made  in 
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suits  specially  instituted  for  such  purpose,  or  in  a 
map  or  plan  annexed  thereto,  shall  be  shown  the 
part  allotted  in  severalty  in  respect  of  each  such  un- 
divided share;  and  the  part  so  allotted  in  severalty 
in  respect  of  each  such  undivided  share  by  such 
order  of  partition  shall,  without  any  conveyance  or 
other  assurance  in  relation  thereto,  go  and  enure 
to  and  upon  the  same  uses,  and  subject  to  the  same 
conditions,  charges,  and  incumbrances,  as  the  undi- 
vided share  in  respect  of  which  the  same  is  so  allotted 
would  have  stood  limited  or  been  subject  to  in  case 
such  order  had  not  been  made. 

XVI.  It  shall  be  competent  for  the  said  court  to 
entertain  a  suit  for  the  exchange  of  lands  in  Ireland 
in  like  manner  as  it  exercises  a  jurisdiction  at  pre- 
sent for  partition,  in  which  suit  the  court  shall  make 
or  cause  to  be  made  such  inquiries  as  it  may  think 
fit  for  ascertaining  whether  such  exchange  would 
be  beneficial  to  the  persons  interested  in  the  res- 
pective lands ;  and  in  case  the  court  shall  be  of  opi- 
nion, on  instituting  such  inquiries  and  causing  such 
notices  to  be  served  as  it  shall  deem  fit,  that  the 
proposed  exchange  would  be  beneficial,  and  that  the 
terms  thereof  are  just  and  reasonable,  it  shall  and 
may  be  lawful  for  the  court  to  make  a  decree  or 
order  for  such  exchange  accordingly ;  and  in  such 
order  for  exchange,  or  in  a  map  or  plan  annexed 
thereto,  shall  be  shown  the  lands  given  and  taken 
in  exchange  respectively  under  such  decree  or  order; 
and  the  land  taken  upon  such  exchange  shall,  with- 
out any  conveyance  or  other  assurance  in  relation 
thereto,  go  and  enure  to  and  upon  the  same  uses 
and  trusts,  and  be  subject  to  the  same  conditions, 
charges,  and  incumbrances,  as  the  land  given  upon 
such  exchange  would  have  stood  limited,  or  been 
subject  to  in  case  such  order  had  not  been  made. 

XVII.  No  such  decree  or  order  for  a  partition 
in  a  suit  expressly  instituted  for  that  purpose,  and 
which  has  not  been  made  as  incidental  to  a  sale  un- 
der the  court  as  aforesaid,  shall  be  binding  upon 
any  person  or  persons  save  the  parties  thereto,  and 
such  person  or  persons  as  being  interested  in  the 
lands  to  be  partitioned,  shaH  have  intervened  pro 
interesse  suo  (as  they  shall  be  at  liberty  to  do,) 
upon  the  inquiry  by  the  court  whether  such  parti- 
tion would  be  beneficial  to  the  person  interested 
therein,  unless  notices  by  advertisement  in  such 
newspapers  as  the  court  shall  direct  shall  have  been 
given  of  such  proposed  partition,  and  unless  three 
calendar  months  shall  have  elapsed  from  the  publi- 
cation of  the  last  of  such  advertisements  before  such 
inquiry  shall  be  entered  into  ;  and  no  such  decree 
for  an  exchange  in  a  suit  expressly  instituted  for 
that  purpose,  and  which  has  not  been  made  as  inci- 
dental to  a  sale  under  the  court  as  aforesaid,  shall 
be  binding  except  upon  the  consent  of  the  parties 
to  the  said  suit,  or  the  persons  who,  being  interested 
in  such  exchange,  shall  intervene  in  the  same,  and 
any  person  who,  after  tiie  publication  of  the  notice 
of  proposed  exchange  in  manner  herein-  before  pro- 
vided in  relation  to  suits  for  partition,  shall  not,  \ 
within  the  period  of  three  calendar  months  from 
the  last  publication  of  such  notice,  intervene  in  the 
said  suit  and  dissent  from  such  exchange,  shall  be 
deemed  to  have  consented  thereto ;  «nd  every  such 
decree  or  order  for  a  partition  or  exchange  as  last 


aforesaid  shall  state  the  fact  of  such  advertisements 
having  been  published  (if  the  fact  be  so)  and  the 
date  of  the  last  of  such  publications,  and  shall  state 
whether  the  same  is  binding  generally  on  all  per- 
sons whomsoever,  or  only  upon  and  as  between  the 
parties  to  the  suit  in  which  such  decree  or  order 
shall  have  been  made,  or  such  persons  as  shall  have 
intervened  therein ;  and  the  court  shall  have  full 
power  to  bind  all  infants,  femes  covert,  idiots,  or 
lunatics,  by  such  decree  or  other  proceedings  in  the 
suit  in  which  such  decree  may  be  made. 

XVII I.  Where  any  sale  of  any  estate  or  interest 
in  land  shall  be  had  under  a  decree  or  order  of  the 
said  court,  the  conveyance  or  assignment  thereof 
shall  be  under  the  seal  of  the  said  court,  and  sball 
be  signed  by  one  of  the  judges  thereof,  and  the  ex- 
ecution by  any  other  party  of  such  conveyance^  shall 
be  unnecessary ;  and  such  conveyance  or  assign* 
ment  shall  express  or  refer  to  the  tenancies,  leases^ 
and  under  leases  (if  any)  subject  to  which  the  sale 
is  made,  and  may  be  in  the  form  contained  In  the 
schedule  to  this  Act,  or  to  the  like  efiect,  with  such 
limitation  of  uses  and  other  additions  or  variations 
as,  with  the  approval  of  the  court,  the  purchaser 
may  require. 

XIX.  Every  such  conveyance,  so  executed  by 
such  judge  as  aforesaid,  shall  be  efiectual  to  pass 
the  fee  simple  and  inheritance  of,  or  such  other  es- 
tate or  interest  in  the  land,  or  arising  out  thereof, 
whether  corporeal  or  incorporeal,  as  is  by  such  con- 
veyance expressed  to  be  conveyed,  subject  to  such 
tenancies,  leases,  and  under-leases  as  shall  be  re- 
ferred to  therein  as  aforesaid,  but  save  as  aforesaid 
and  as  herein-after  provided,  discharged  fVom  all 
former  and  other  estates,  rights,  titles,  charges,  and 
incumbrances  whatsoever  of  her  Majesty,  her  heirs 
and  successors,  and  of  all  other  persons  whomso- 
ever ;  and  every  such  conveyance  or  assignment, 
executed  by  such  judge  upon  the  sale  of  a  lease  in 
perpetuity,  or  other  lease,  shall  be  ef^tual  to  pass 
the  estate  created  or  agreed  to  be  created  by  such 
lease  and  then  remaining  unexpired,  subject  to  the 
rent  and  covenants  annexed  to  the  reversion  ex- 
pectant or  the  determination  of  such  leases,  and  to 
such  tenancies,  leases,  and  under-leases  as  shall  be 
expressed  or  referred  to  in  such  conveyance  or  as- 
signment, bnt  save  as  aforesaid  and  as  herein*after 
provided,  discharged  from  all  rights,  titles,  charges, 
and  incumbrances  whatsoever  affeeting  the  lease- 
hold estate  or  interest ;  provided  that  where  any 
land  or  lease,  or  part  thereof,  or  any  estate  or  in- 
terest in  land  subject  to  any  annual  or  other  charge, 
or  such  apportioned  part  thereof,  such  annual  or 
other  charge,  or  such  apportioned  part  thereof  only 
(as  the  case  may  be)  shall  remain  and  be  charged 
on  and  payable  out  of  such  land,  lease,  or  interest, 
or  part  thereof  as  in  the  conveyance  or  assignment 
shall  be  expressed. 

XX.  Any  such  conveyance  or  assignment  as 
aforesaid  shall  not  prejudice  or  affect  any  right  of 
common,  or  any  right  of  way  or  other  easement,  or 
any  rent  charge  in  lieu  of  tithes,  crown  rent,  or 
quit  rent,  charged  upon  or  issuing  ost  of  any  land, ' 
or  any  charge  made  by  virtue  of  the  said  Acts  se- 
verally passed  in  the  sixth  and  tenth  years  of  her 
Majesty,  or  any  Act  or  Acts  which  have  been  or 
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may  be  passed  for  amending  the  said  Acts,  save 
where  the  court  shall  think  fit  to  redeem  the  crown 
rents  or  quit  rents,  or  to  redeem  or  pay  off  the 
charges  under  the  said  Acts,  or  any  of  them,  under 
the  power  herein-before  contained,  and  shall  ex- 
press in  such  conveyance  or  assignment  that  the 
land  conveyed  or  assigned  thereby  is  so  conveyed 
or  assigned  is  discharged  of  all  crown  rents  or  quit 
rents,  or  charges  under  said  Acts,  or  either  of  them 
(as  the  case  may  be),  and  In  such  case  such  land 
ibail  be  so  discharged  accordingly. 

XXI*  Every  conveyance  and  assignment  respec- 
tively executed  as  required  by  this  Act,  and  every 
decree  or  order  for  partition  or  for  exchange,  shall 
for  all  purposes  be  conclusive  evidence  that  every 
application,  proceeding,  consent,  and  act  whatso- 
ever which  ought  to  have  been  made,  given,  and 
done  previously  to  the  execution  of  such  convey- 
ance or  assignment,  or  the  making  of  such  decree 
or  order  respectively,  has  been  made,  given,  and 
done  by  the  persons  authorized  to  make,  g^ve,  and 
do  the  same ;  and  no  such  conveyance,  assignment, 
or  order  shall  be  impeached  by  reason  of  any  infor- 
mality therein. 

XXII.  Where  any  conveyance  or  assignment 
has  been  made  before  the  passing  of  this  Act,  or 
ihall  hereafter  be  made  by  the  said  court  or  any 
judge  thereof,  subject  to  any  lease,  under-lease,  or 
tenancy,  such  conveyance  or  assignment  shall  be 
deemed  to  afford  conclusive  proof  that  the  estate 
or  interest  purporting  to  be  conveyed  or  assigned 
thereby  is  the  reversion  expectant  upon  such  lease, 
Qoder-lease,  or  tenancy ;  and  It  shall  not  be  neces- 
sary in  any  action  arising  out  of  or  connected  with 
such  lease*  under-lease,  or  tenancy,  or  in  any  plead- 
ings in  such  action,  to  allege  or  prov^e  the  title  of 
such  reversion  prior  to  the  said  conveyance  or  as- 
signment, and  the  person  to  whom  such  conveyance 
or  assignnaent  is  made,  bis  heirs,  executors,  admi- 
nistrators, and  assigns,  and  every  of  them,  shall 
and  may  have  and  enjoy  the  like  advantages 
against  the  lessees,  nnder-lessees,  and  tefiants,  their 
heirs,  executors,  administrators,  assigns,  and  under- 
tenants, and  against  all  other  persons  in  possession 
or  occupation  of  the  land  comprised  in  such  con- 
veyance or  assignment,  by  distress  or  by  entry,  for 
nonpayment  of  rent,  or  for  doing  of  waste,  or  other 
forfeiture,  and  also  shall  and  may  have  and  enjoy 
the  like  advantages  and  remedies  by  action  for  not 
performing  other  conditions,  covenants,  and  agree- 
ments contained  in  such  lease  or  under-lease,  or  in 
the  parol  agreement  for  such  tenancy,  against  the 
said  lessees,  under-lessees,  and  tenants,  their  heirs, 
executors,  administrators,  and  assigns,  as  the  per- 
son granting  such  lease  or  under-lease,  or  as  the 
landlord  entering  into  the  agreement  for  such  ten* 
ancy,  or  bis  heirs,  executors,  administrators,  or  as- 
signs, ought  to  have  had  and  enjoyed  at  any  time 
or  times,  in  like  manner  and  form  as  if  the  rever- 
lioQ  in  such  land  expectant  on  such  lease,  under- 
lease, and  tenancy  bad.  remained  or  continued  in 
■neh  person  granting  such  lease  or  under-lease,  or 
as  landlord  entering  into  such  agreement 

XXI II.  Whenever  an  order  shall  be  made  un- 
der this  Act  by  the  Court  of  Chancery  in  Ireland, 
it  shall  and  may  be  lawful  for  the  party  obtaining 


or  having  the  carriage  of  the  same  to  apply  by  pe- 
tition to  the  Court  of  Chancery  in  England,  that 
the  said  last- mentioned  court,  without  requiring 
such  exemplification  or  enrolment  as  herein->after 
mentioned,  may  cause  like  process  to  issue  to  en- 
force such  order  as  upon  an  order  for  payment  or 
accounting  for  money  made  by  the  high  Court  of 
Chancery  in  Ireland,  whereof  a  copy  has  been  ex- 
emplified and  certified  to  and  enrolled  in  the  high 
Court  of  Chancery  in  England,  under  an  Act  pass- 
ed in  the  forty-first  year  of  King  George  the  Third, 
intituled  '*  An  Act  for  the  more  speedy  and  effec- 
tual Recovery  of  Debts  due  to  his  Majesty,  his 
heirs  and  successors,  in  the  Right  of  the  Crown  of 
the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  for  the  better  Administration  of  Justice  within 
the  same:**  which  process  the  said  Court  of  Chan- 
cery in  England  shall  issue  accordingly,  and  have 
the  same  effect  as  if  such  order  had  been  enrolled ; 
and  the  said  petition  shall  be  grounded  on  a  copy 
of  the  said  order,  attested  by  the  proper  officer  of 
the  Conrt  of  Chancery  in  Ireland,  but  without  such 
exemplification  or  enrolment. 

XXIV.  In  the  construction  of  this  Act  (except 
where  the  context  or  other  provisions  of  the  Act 
require  a  different  construction)  the  word  **  court  ^ 
shall  mean  either  the  Lord  Chancellor  of  Ireland, 
or  any  of  the  judges  of  the  Court  of  Chancery  in 
Ireland,  who  according  to  the  practice  of  the  same 
are  competent  to  make  decrees  or  orders  in  suits ; 
and  the  word  <<  land**  shall  extend  to  manors,  ad- 
vowsons,  rectories,  messuages,  lands,  tenements, 
rents,  and  hereditaments  of  any  tenure,  whether 
subject  to  any  fee-farm  or  other  perpetual  rent,  with 
or  without  condition  of  re-entry  for  securing  the 
same  or  otherwise,  and  whether  corporeal  or  incor- 
poreal, and  any  undivided  share  thereof ;  and  the 
word  <<  estate  *'  shall  extend  to  an  estate  in  equity 
as  well  as  at  law ;  and  to  an  equity  of  redemption, 
and  to  the  benefit  of  any  covenant  or  contract  for 
or  right  of  renewal ;  and  the  word  "  lease  *  shall 
include  an  agreement  for  a  lease,  and  the  estate 
or  interest  created,  or  agreed  to  be  created  by  such 
lease  or  agreement  in  the  whole  or  any  part  of 
the  land  therein  comprised. 

XXV.  This  Act  shall,  except  so  far  as  the  spe- 
cial provisions  of  the  same  otherwise  require,  ex- 
tend only  to  Ireland. 

♦ 
A    BILL 

To  AMEND  AN  AcT  OT  THB  FoUBTH  YsAB  OF 

THE  Rbion  of  Kino  Geobob  the  Foubth, 

FOB    OB  ANTING    ADDITIONAL     StABCP    DuTIES 

on  cebtain  proceedings  in  the  coubt  op 
Chancery  and  in  the  Eqivty  Side  of  the 
Court  of  ExcHEquEB  in  Ibeland. 

Note. — ^The  words  printed  io  ItaUe$  tre  proposed  to  be 
inserted  in  Committee. 

(Prepared  and  brought  in  hf  Mr.  Whitende^ 
Mr,  Napier,  and  Mr.  Mating*) 

Whereas  by  an  Act  passed  in  the  fourth  year  of 
the  reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled  "  An  Act  to  grant   additional 
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Stamp  Duties  on  certain  Proceedings  in  the  Court 
of  Chancery  and  in  the  Equity  Side  of  the  Court 
of  Exchequer  in  Ireland,"  certain  duties  of  stamps 
were  granted  and  directed  to  be  raised  and  levied 
in  Ireland,  for  and  in  respect  of  the  proceedings, 
matters,  and  things  enumerated  and  described  in 
the  schedule  to  said  Act  annexed:  And  whereas 
under  and  by  virtue  of  certain  Acts  of  the  present 
session  of  Parliament  for  the  better  administration 
of  justice  in  the  Court  of  Chancery  in  Ireland,  the 
practice  and  course  of  proceeding  in  the  said  Court 
of  Chancery  will  be  materially  altered,  and  certain 
of  the  instruments,  matters,  and  things  mentioned 
in  the  schedule  to  the  said  Act  are  abolished,  and 
other  instruments,  matters,  and  things  are  substi- 
tuted in  lieu  thereof ;  and  it  is  expedient  that  the 
schedule  to  the  said  recited  Act  should  be  altered 
and  amended  to  provide  for  the  new  course  of  prac- 
tice :  And  whereas  it  is  expedient  that  Stamp  Du- 
ties of  a  similar  Amount  to  those  granted  and  le* 
vied  on  Proceedings  in  the  Court  of  Chancery  in 
Ireland  should  also  be  granted  and  levied  on  nmi- 
lar  Proceedings  in  the  Court  of  the  Commissionei'S 
for  the  Sale  of  Incumbered  Estates  in  Ireland^  and 
that  the  Provisions  of  the  said  recited  Act  should 
be  extended  to  Proceedings  in  the  said  Court :  Be 
it  therefore  enacted  by  the  Queen*s  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  au* 
thority  of  the  same,  as  follows : 

I.  From  and  after  the  commencement  of  this  Act 
the  several  duties  of  stamps  enumerated  and  set 
forth  in  the  schedule  to  the  said  recited  Act  shall 
be  and  the  same  are  hereby  repealed ;  and  in  lieu 
and  stead  thereof  there  shall  be  granted,  raised, 
levied,  collected,  and  paid  in  Ireland  unto  her  Ma- 
jesty, her  heirs  and  successors,  for  and  in  respect 
of  the  several  instruments  land  proceedings  in  the 
high  Court  of  Chancery  in  Ireland,  and  in  the  Court 
of  the  Commissioners  for  the  Sale  of  Incumbered  Es' 
tales  in  Ireland,  set  forth  in  the  schedule  to  this 
Act  annexed,  the  several  sums  of  money  or  duties 
respectively  inserted  and  set  forth  in  the  said  sche- 
dule, over  and  above  and  in  addition  to  any  stamp 
duties  or  other  duties  payable  by  law  for  or  upon 
the  said  several  instruments,  matters,  and  things, 
or  any  of  them  ;  and  all  and  singular  the  several 
provisions  of  the  said  recited  Act  (so  far  as  the 
same  shall  be  consistent  with  and  shall  not  be  super- 
seded by  the  provisions  of  this  Act)  shall  be  extended 
to  the  several  instruments,  proceedings,  matters,  and 
things  in  the  said  Court  of  the  Commissioners  for  the 
Sale  of  Incumbered  Estates  in  Ireland,  so  far  as  the 
same  or  any  of  them  are  set  forth  in  the  Schedule  to 
this  Act. 

(To  be  continued.) 


NEW    ORDERS    IN    CHANCERY. 

Just  publiabed,  price  St.,  bj  Pott,  St.  6d. 

THE  GENERAL  ORDERS  OF  THE  COURT  OF 
CHAKCERV,  cUtfld  the  Sltt  of  Julr,  18&I,  under  the  Chancerr 
RegulaUon  Act,  1850,  u  amended,  and  the  UASTEKS*  GENERAL 
ORDERS  under  the  Act,  wiUi  Commenttand  Obtervatlons,  and  tbowing 
Che  Practice  ai  now  ectabiUhed  in  Cause  Pbtitions;  with  an  Analytical 
Index.    By  WILLIAM  SMITH,  Eiq..  BarriMer.at.Law. 

Dublin:  EDWARD  J.  HILLIKEN,  Law  Boolueller  and  Publisher 
15,  CoUege-green. 


DECTORAL  AND  COUGH  MEDICINES. 

OLDHAM'S  COMPOUND  SYRUP  OF  SMILAX. 
This  grateAil  Syrup  corobinoa  with  the  balnunic  and  rettoratlve  prou 


pertiea  of  Smllax  Aadera.  the  soothing  virtues  of  the  Garden  Lettuce,  and 
'^  principles  of  the  Ipecacuanha  and  other  expectorants     It 


the 


is  fbund  most  useftil  in  afibctions  of  the  cheat,  allayinc  the  troubksmn* 
irritation  which  provokes  ooughing,  and  removing  phlegm,  difficulty  of 
breathing,  and  hoarseness.    It  is  also  a  nice  medicine  tot  children, 

OLDHAM'S  rOUOH  DROPS. 
Recommended  fbr  Coughs.  Colds,  Asthmatic  Conmlaints,  Hooping 

Cough,  and  all  ordinary  Chest  Afftctloos. 
*■  teafpoonftil  taken  occasionally  allays  cough,  promotes  expertoratlon, 
ives  huskinese  of  the  throat,  and  relieves  soreness  uid  oppreasion  or 


the  chest.    Price  Is. 

OLDHAM'S  ANODYNE  COUGH  LOZENGES. 
The  acknowledged  exoetienoe  of  the  medicinal  ingredienta,  and  the  d». 
served  reputation  which  they  have  acquired,  induce  the  proprietor  to  re. 
commend  them  as  a  most  eflBeacions  and  agreeable  prepantlon  for  the  re. 
lief  of  recent  Coughs,  Colds,  Asthmas,  Hooping  Cough,  Ac  Ftioe  la.  per 
box. 

OLDHAM'S  SMILAX  AND  HIPPO  LOZENGES. 
These  agreeable  Losenges  are  highly  beneficial  in  socking  Irritattvie 
Cough,  relieving  the  Chest,  and  removing  Hoarseness.    Price  Is.  p«  r  box . 
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It  if  to  be  hc^ied  that  tbe  New  Rules  of  Common 
Um  Fnwtiee  etfeibd^  issiied  hj  the  judges  ander 
1w  aatbority  of  section  233  of  tbe  Common  Law 
PVooediHNi  Aet,  are  not  to  be  regarded  as  a  final 
Masore,  but  tbat  they  were  formed  only  provision- 
ally 10  tbe  first  instancei  until  tbat  wfaioh  the  sta- 
tute left  wanting  shottld  become  fully  apparent. 
EvMy  dtxfs  ezperienoe  points  out  that  this  very 
ssBprehensHre  measure  supplies  but  a  rude  out- 
Uott  of  tbsit  which  it  remains  for  the  judges  to 
Qsmi^ete,  by  drtue  of  the  plenary  powers  confided 
to  tlieiii.  We  called  attention  some  few  weeks 
Mss  to  what  appeared  to  us  to  be  a  remarkable 
dsfeet  in  tbe  new  practice  in  replevin.  A  very  re- 
oeot  ease^  which  will  be  found  reported  at  page 
273  of  our  legal  columns — CrofUm  ami  others  v. 
SkoUUe^  now  affords  a  striking  illustration  of  the 
ifiSOBipletettess  of  the  ejectment  clauses  of  the  Pro- 
ceduce  Act.  That  was  an  qectment  for  nonpay- 
moit  of  rent;  the  summooa-and  plaint  was  in  the 
form  referred  to  in  section  195,  and  the  defence 
wai  pleaded  in  tbe  terms  suggested  by  section  198. 
That  section  provides,  that  <'  every  defence  to  an 
^ectment  for  nonpayment  of  rent  shall  set  forth 
the  .substantial  ground  of  the  defence^  as,  for  ex- 


ample,  whether  the  title  of  the  plaintiff  as  landlord 
is  disputed,  or  the  fact  of  the  rent  being  due,  if  in 
dispute."  Now  tbe  section  does  not  actually  say 
that  these  are  the  onfy  pleas  which  the  defendant 
ia  to  plead,  but  this  enumeration  seems  to  imply 
that  oae  or  other  of  these  pleas  will  exhaust  ever^ 
matter  of  defence  which  can  be  alleged.  The  pro* 
vision  in  section  202  for  allowing  an  abstract  of 
issues  in  ejectment  to  be  made  up  at  once,  exparte^ 
would  also  clearly  show  that  the  framers  of  the  Act 
oontemplated  no  such  thing  as  spedal  pleading  in 
ejectment.  The  case  in  question  proves  that  the 
above  abstracted  provision  in  section  198  (which, 
by  the  way,  is  an  echo  of  the  form  of  writ  referred 
to  in  section  195)  is  to  the  last  degree  dangerous 
and  illusory,  inasmuch  as  defences  may  exist  which 
would  be  excluded  under  issues  strictly  pursuing  the 
terms  of  the  defences  framed  thereunder.  In  Crof- 
ton  v.  SholdicSf  for  example,  there  was  no  question 
but  that  tbe  defendant  held  under  a  lease,  as  de- 
scribed in  the  summons  and  plaint.  Therefore  tha 
first  issue  must  necessarily  have  been  found  against 
him.  Again,  the  rent  was  due,  and  he  should 
therefore  fail  upon  the  second  issue.  But  he  al- 
leged at  the  trial  a  isriium  quH  which,  if  true 
in  fact,  was  doubtless  a  defence,  but  which  it  was 
equally  clear  that  the  defence,  as  pleaded,  and  the 
issues,  as  settled,  did  not  admit  of  being  .relied 
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on.  The  defendant  in  effect  said  that  by  reason  of 
the  non- completion  of  the  lease  until  within  a  year 
antecedent  to  the  bringing  of  the  action,  although 
he,  in  point  of  fact,  held  thereunder  at  the  time  of 
action  brought,  he  had  not  hM  long  enough  to  sa- 
tisfy the  requiaitea  of  tlM  ejectnMttt  eodea.  it  is 
true  that  the  fact  alleged  by  the  defendant  was  not 
perfectly  clear,  and,  at  alj  events,  the  ground  was 
inequitable,  but»  be  that  a6  k  may,  the  form  of 
pleading  preclude  hilar  fh>in  the  benefit  ^f  moob* 
ing  the  question.  Many  other  cases  will  suggest 
themselves  to  our  readers  io  which  it  would  be 
equally  iioposilWe  tOt  rmse'  under'auch  i^QeB^  mat^ 
ters  of  defeAce,  which  have  been  Already  establish- 
ed to  be  valid  answers  to  this  form  of  action,  such, 
foa-  example,  lus  furpse  ip  Dfffap  v.  L^ptkavd,  (6  h 
L.  B.  478r)  Nov  tlie  £oimta!n  of  all  this  difficulty 
ia  the  fbrm  of  sumbions  and  plaint  in  ejectment 
for  nonpayment'  of  rent*  (No.  15^  Schedule  B,) 
which  allegea"  that  the  defendant  holds  the  land^of 
Bkckacre,  ^o,  aa  Unant  to  the  plalntifi^,  under  a 
lease,  at  theyearlyrent  of,^&c.;  "a form  which  plainly 
ignores  the  fact  that  althoi^h  a  tenancy  between 
the  plaintiff  and  some  one  or  more  of  the  defendanta 
is  the  basis  of  the  ac^tion^  it  jdoes  no^  therefore  follow 
that  every  defendant  answering  to  the  description 
of  **  a  tenant  in  possession  "  should  be  a  tenant,  in 
the  vulgar  acceptation  of  the  term,  to  the  plaintitf. 
An  under-lessee  of  the  immediate  tenant,  to  whom 
the  writ  might  be  directed,  would  not  be  tenant 
under  the  lease  sought  to  be  evicted.  Then  the 
198th  section  seizes  on  this  allegation,  as  being  the 
gist  of  the  action,  and  suggests  the  putting  in  is- 
8ue.^not  the  title  of  the  ptaintiff  to  enter— but  the 
title  of  the  plaintiff  as  Imndlord^  k  it  aingator  to 
obaerve  bow  this  aeotiov  confltois  ^hh  B^\&ti  209 
respecting  the  abstrjtct  of  issues.  That  appeats  to 
assume  that  the  only  additional  fact  to  b^  ascer- 
tained by  the  jmr^,  \h  ejectment  '/(yf*  nonpayment 
of  rentt  is 'a»:to'  tHa^  ^aimuki'  of  the  rent,  and 
that  ^tioad  tM  %i!h  6f  th^'  plaJritf^  to  possession,: 
both'  classei  of  ^e9tment  luay,  proceed  on  com* 
mon,ground«.,  TMi  id  the  raliODal  .«way  to  view 
thaiiubject.  T*«ni>^hy  t«rt  frwiie  b6th  the  summons 
and  pkflttt  and  the  defbnce,  ]\n  ejectment  for  non- 
paymeut  of  rentj  in  harnaony  wi^h  i\\\R?  Why  not 
adopt,  as  in  the  form  given  in  the  Idth  Vic  c  18, 
the  same  precedool  £or  bp^  forms  of  summons  and 
plaint,  merely  addmgto  thttt,rfbi«fionpayment  of  rent, 
a  atatemenit^kBtsuoh  U  the  spedal  object  of  the  ac- 
tio^, with  the  proper  indorsement  ?  The  present 
forw,  strange  to  wy,  does  uot  allege  the  day  upon 


which  the  right  of  entry  accrued ;  whether  upon 
the  day  the  year's  rent  became  due  or  the  twenty- 
first  day  afterwards.  Then  why  not,  in  the  defence^ 
simply  dispute  the  plaintiff's  title  to  enter  and  the 
amount  of  rent,  instead  of  pleading  a  plea,  which, 
if  strictly  pursued,  excludes  several  important  sub- 
jects for  inquiry.  It  is  singular  enough  that  in  a 
reported  ca^,  Murphy  v.  Fouhy,  (6  Ir.  Jor.  239,) 
where  a  defence  bad  been  pleaded  exactly  in  the 
terms  of  the  summons  and  plaint  disputing  the  ten- 
ancy of  the  d^epdants,  the  court  ruled  that  they  were 
not  entitled  to  hiivie^o  issue  settled  specifically  to 
ro»t<^ihe  plt!ii,'tn]t  w«re  properly  sent  to  trial  upon 
the  fbltowing  fssoe,  namely,  "  whether  the  plaintiff 
W^  entitled  (o  the  po^seiision  of  the  said  dwelling- 
house,  in  said  summom^eed  plaint  mentioned,  or 
any  iiart  thisreof,'  On  that  day,**  (namely,  the  day 
from  which  the  abstract  of  pleadings  alleged  that 
the  pMii^^ff  clainfied  title.)  When  that  case  was 
finally  brought  before  the  full  court,  the  issues  har* 
ing  been  settled  on  circuit,  Crampton,  J.  obaenred 
that  he  would  have  set  aside  the  defence,  as  pleaded 
by,  the  defendants^  bad  an  applioation  been  made 
to  him  fbr  thntpurpesew  It  may  be  aaid  that  the 
198tfa  section  may  be  followed  for  the  purposes  of 
pleading,  but  that  the  issues,  as  ultimately  settled, 
should  be  in  the  extended  form.  But  we  cannot 
imagine  anything  more  preposterona  than  to  con- 
tend that  a  defendant  may  plead  Irrespective  of  the 
issue  to  be  knit  upon  his  plea.  Surely  if  these  ia- 
suea  were  intended  to  have  no  intimate  relatton  with 
the  previous  pleadings,  it  would  be  an  unneceasarj 
burthen  to  cast  upon  the  parties,  to  force  them  to 
plead  before  coming  to  issue.  It  is  true  that  the 
court  nray  recommend  to  parties,  la  order  to  sare 
the  delay  of  a  repleader,  to  agree  upon  an  issue 
not  warrianted  by  the  previous  pleadings,  but,  in 
strictness,  the  issues  are  to  be  regarded  as  the  ooa* 
densation  of  that  whieh  was  formerly  supplied  by 
the  last  issuable  pleading  and  the  sifmliter.  Seeing, 
thei;eiore,  i\m%  the  .seetioas.  of  the  Aot^  regarding 
pieadingsivcfeotnient,  hitte  already  led  to  embar- 
rassment, and  wilt  prbbabTy  do  so  again,  we  hope 
that  the  judges  will  see.  meet  to  frame  some  direc- 
tions ^s  to  themodeof  iraming  these  pleadings,  which 
wiU  opeEEts  as  a  safb  guide  to  the  practitiouer. 

tnmmbereXr  <(Mats#  CommfMioir. 

FURTHER  PRACTICAL  DIRECTIONS. 

May  9,  1855. 

-  '      .   MONET    ORDERS. 

1.  That  all  orders  for  payment  of  money  shall 
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be  drawn  on  the  day  immediately  following  the  re- 
ceipt by  the  Accountant  of  the  fiat  for  the  Rame, 
and  ou  or  before  the  following  morning  shall  be 
sent  to  the  Examiner^s  ofBce  in  order  that  the  Com- 
missioner's signature  may  be  procured  on  bis  ar- 
rival. 

2.  That  all  orders  for  payment  by  means  of 
transfer  of  stock  shall  be  drawn  on  the  day  next 
after  the  quotation  for  the  same  shall  have  been 
received  by  the  Secretary,  and  shall,  on  or  before 
the  following  morning,  be  sent  to  the  Examiner's 
office  for  signature  by  the  Commissioner  on  his  ar- 
rival. 

8.  That  when  any  person  desires  to  have  money 
paid,  or  stbok  transferred,  under  Power  of  Attor- 
ney, he  shall  produce  the  same  to  the  Secretary, 
who  shall,  on  its  being  verified  and  proved  to  be 
correct,  sign  his  name  thereon,  and  transmit  it  to 
the  Examiner  who  shall  enter  it  in  his  book  and 
lend  it  back  to  the  Secretary. 

4.  In  cases  of  payments  under  Powers  of  Attor- 
ney, the  order  to  pay  Attorney  shall  be  presented 
for  signature  on  the  morning  of  the  day  next  after 
the  day  of  the  production  of  the  Power  to  the  Se- 
cretary. 

RENTALS. 

5.  That  on  the  settling  of  any  rental  before  the 
Master,  the  Solicitor,  or  sofne  sufficient  person  act- 
ing for  hind,  shall  depose  on  oath  that  he  has  per- 
sonally examined  each  of  the  several  leases  and  con- 
tracts under  which  the  tenants  stated  on  the  draft 
rental  are  represented  to  hold,  so  far  as  such  leases 
or  contracts  are  forthcoming,  or  within  the  power 
or  control  of  such  solicitor ;  and  that  the  same  are 
truly  and  correctly  stated  on  such  draft  rental,  and 
>Qch  affidavit,  as  well  as  the  leases  or  contracts, 
ire  to  be  brought  before  the  Master  upon  the  set* 
tling  of  socb  rental* 

SCTBYBYS. 

6.  When  any  party  applies  for  a  survey  or  va- 
'       loation  he  shall  state,  on  affidavit,  all  necessary 

facts,  so  as  to  enable  the  Master  to  judge  whether 
toch  survey  or  valuation  ought  to  be  granted,  hav- 
ing regard  to  the  expense  thereof  and  to  the  value 
of  the  land  and  the  utility  of  such  survey  or  va- 
Inatioo. 

ABSTRACTS. 

7.  The  Commissioners  noticing  the  insufficient 
nuroner  In  which  Abstracts  of  Title  are  sometimes 
prepared  and  brought  before  them,  and  the  great 
delay  and  expense  consequent  thereon,  deem  it 
right  to  order  that  no  costs  shall  be  allowed  against 
the  funds,  of  any  Abstract  which  shall  be  dedared 
by  a  Commissioner  to  be  insufficient,  unless  it  shall 
tppearto  him  that  the  Solicitor  had  not  in  his 
power,  and  could  not  by  reasonable  diligence  have 
procared,  sufficient  materials  to  enable  him  to  pre- 
pare a  more  perfect  abstract  And  this  Rule  is  to 
be  eonsidered  as  extending  to  all  cases  where  deeds 
or  other  documents  are  erroneously  or  imperfectly 
abstracted,  and  where  the  execution  or  non-execu- 
tion of  such  instruments  by  thcT  several  parties 
thereto,    or  the  registration    or  non-registration 


thereof,  with  proper  dates,  are  omitted  to  be  stated, 
and  to  all  cases  where  there  is  an  omission  to  state 
whether  a  will  is  proved  or  not,  and  in  what  court, 
and  by  whom,  and  when  and  how  executed ;  and 
to  all  oases  where  the  date  of  the  testator  s  death 
is  not  stated ;  and  wherever  Counsel's  opinion  is 
obtained  upon  an  Abstract  which  shall  afterwards 
be  condemned,  or  deemed  insufficient  by  the  Com- 
missioners, the  expense  of  so  obtaining  Counsel's 
opinion  is  not  to  be  allowed  against  the  funds;  and 
this  Rule  is  to  be  enforced  whether  Counsel  has 
given  a  favorable  opinion  or  not  on  such  an  Ab- 
stract. 

8.  Whenever  Counsel  gives  an  opinion  on  an 
Abstract  favorable  to  the  Title,  but  dependent  on 
the  assumption  of  matters  of  fact  not  stated  on  the 
Abstract,  or  not  sufficiently  vouched,  or  where 
Counsel  requires  any  matter  to  be  done  in  order  to 
complete  the  Title,  it  shall  be  the  duty  of  the  So- 
licitor, on  laying  such  Abstract,  with  Counsels 
opinion,  before  the  Commissioner,  to  show  how 
far  he  has  established  the  matters  assumed  by 
Counsel,  or  is  in  a  condition  to  do  so,  and  how  far 
he  has  complied,  or  is  unable  to  comply,  with  the 
requirements  of  Counsel ;  and  unless  this  direction 
be  attended  to  the  Solicitor  is  not  to  be  allowed, 
against  the  funds,  the  expense  of  taking  Counsel's 
opinion  on  the  Abstract,  neither  can  such  an  ab- 
stract be  considered  as  sufficient  by  the  Commis- 
sioners. 

TAXATION  OF  COSTS. 

9.  It  is  ordered, — That  in  Taxing  the  Costs  in- 
cident to  the  preparation  of  the  Draft  Final  Sche- 
dule, the  Taxing  Officer  is  not  to  allow  the  Costs 
of  any  **  Explanatory  Statement''  or.  Schedule  of 
Acts  and  Judgments  appearing  in  Searches,  or  of 
any  affidavits  in  relation '  to  Searches,  or  of  any 
Extracts  of  Memorials  of  Deeds,  unless  such  State- 
ment, Schedule,  Affidavit,  or  Extracts  have  been 
marked  or  allowed  by  the  Commissioner  or  his  Ex- 
aminer :  and  the  Taxing  Officer  is  not  to  allow 
more  than  one  attendance  upon  the  Commissioner's 
Examiner  for  the  purposeof  explaining  the  Searches 
and  preparing  the  Draft  Schedule,  uuless  the  Ex- 
aminer certify  that  two  or  more  attendances  were 
necessary. 

CONVERSION   ORDERS. 

10.  In  all  cases  of  Conversion  under  the  Renew- 
able Leasehold  Conversion  Act,  and  16th  &  17th 
Victoria,  cap.  64,  It  shall  be  the  duty  of  the  Soli- 
citor to  lay  before  the  Registrar  on  his  preparing 
the  Conditional  Order  for  Conversion,  the  Origi- 
nal  Lease  sought  to  be  Converted  and  the  last  Re- 
newal, and  the  Registrar  shall  not  without  the  spe- 
cial direction  of  a  Commissioner,  make  out  or  pass 
such  Conditional  Order  without  seeing  such  Origi- 
nal Lease  and  last  Renewal* 

J.  RICHARDS. 
M.  LONGFIELD. 
C  J.  HARGREAVE. 

May9,\S55. 
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A   BILL 

To  AMBND  AN  Act  of  thb  Fourth  Year  op 
THE  RsioK  of  Kino  Gborob  the  Fourth, 
FOR  orantino  additional  Stamp  Duties 
ON  certain  Proceedings  in  the  Court  of 
Chancert  and  in  the  Equity  Side  of  the 
Court  op  £xch£<^ubr  in  Ireland. 

NoTK« — The  words  printed  in  Italics  are  proposed  to  be 
Inserted  m  Committee. 

{Prepared  and  brought  in  by  Mr.  Whiteside^ 
Mr,  Napier^  and  Mr,  Malins,) 
(Continued from  page  164.) 

II.  Separate  and  particular  types,  marks,  and 
stamps  shall  be  kept  and  used  for  denoting  and 
marking  on  vellum,  parchment,  or  paper  the  seve- 
ral and  respective  duties  in  the  schedule  to  this 
Act  mentioned,  as  applicable  to  the  several  pro- 
ceedings therein  set  forth  in  the  Court  of  Chan- 
cery, and  in  the  Court  of  the  Commissioners  Jbr  the 
Sale  of  Incumbered  Estates  in  Ireland  respectively, 

III.  The  said  first  herein-recited  Act,  and  all 
and  every  the  clauses,  regulations,  matters,  and 
things  therein,  and  the  powers  and  authorities 
thereby  given,  for  charging,  raising,  levying,  pay- 
ing, accounting  for,  and  securing  the  several  du- 
ties in  the  schedule  to  said  recited  Act  mentioned, 
and  for  preventing,  detecting,  and  punishing  all 
frauds,  forgeries,  and  other  offences  relating  there- 
to, or  otherwise*  sbaU  be  eoDtinaed  and  remain  in 
full  force  and  effect  in  all  respects,  and  shjiU  be 
find  they  are  hereby  extended^  and  applied  to  the 
several  duties  fn  the  schedule  to  this  Act  annexed ; 
and  the  said  schedule  to  thb  Act  annexed,  and 
every  clause,  regulation,  matter,  and  thing  therein 
respectively  contained,  shall  be  deemed,  taken,  and 
considered  as  part  of  this  Act. 

IV.  This  Act  and  the  several  provisions  herein 
shall  commence  and  take  effbct  from  the 


SCHEDULE 

Of  tb^  Duties  of  Stabifs  which  are  to  be  paid 
and  payable  for  and  in  respect  of  the  first  sheet 
or  piece  of  vellum,  parchment,  or  paper  upon 
which  the  several  instruments,  matters  and  things 
herein  mentioned,  relating  to  the  business  of  the 

.  Court  of  Chancery,  or  relating  to  the  business  of 
Ae  Court  of  the  Commissioners  for  the  Sale  of 
Incumbered  Estates  in  Ireland,  shall  respectively 
be  written  or  printed,  and  which  duties  shall  be 
payable  over  and  above  any  other  duties  payable 

.  by  law  OB  the  like  proceedings. 

Affidavit,  affirmation,  declaration,  or  de-    £   s>    d. 
position  taken  in  any  cause,  cause  pe- 
tition, matter,  or  other  matter  in  court,     0     2     6 
Not  to  apply  to  depositions  taken 
on  a  viva  voce ^xanuuatipn  before 
the  court  or  any  of  the  judges 
thereof. 
Certificates. — On  every  certificate,  ex- 
cept certificates  at  the  foot  of  bills  of 

costs, 0    6    6 


«——  On  every  certificate  at  the  foot 
of  any  bill  of  costs,  where  the 
amount  as  furnished  or  claim- 
ed by  such  bill  shall  not  ex- 
ceed the  sum  of  fifty  pounds 
sterling,         .    -    •        .        .    0  10    6 

—  Where  such  amount  shall  ex- 
ceed the  sum  of  fifty  pounds 
sterling,  for  every  sum  of  ten 
pounds  sterling,  above  fifty 
pounds  sterlings  ^n  additional 
sum  of 0    d    0 

Leases. — Any  lease,  and  any  counter- 
part thereof, 0  15    0 

Notices. — Any  notice,  advertisement,  or 
posting  to  sell  or  to  let,  pursu- 
ant to  any  decree  or  <»rder,    *     1     1     0 
Any  other  notice,    •        .        .010 


Petitions. — Any  petition, except  petitions 
in  matters  of  minority  or  lunai^,'      •    0  IQ    0 
Any  petition  in  a  matter  of  minority 

or  lunacy,  •        .        •        .066 

Recognizances. — Every  recognizanoe,    .    0  10    0 
Summonses. — Any  summons  requiring 
the  attendance  of  any  person  to  be  ex* 
amined  as  a  witness^  •         •         .010 
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DUBLIN,  MAY  96,  1865. 

— ♦ — 

Om  of  the  most  remedial  chaoges  in  legal  prooe* 
darc^  effected  in  oar  i\m%  appears  to  us  to  be  tjiat 
aocompHsbed  by  the  17  k  16  Vic.  cap.  1 25,  «.  SS, 
wberebj  doeoHienU  imperfectly  stamped  or  wholly 
wanttog  in  that  reapeet,  are  permitted  to  be  condi- 
tionally read  in  e?idenc^  Our  readers  will  recol* 
lect  that  the  recent  Act  provides  ''  that  upon  the 
production  of  any  document  as  evidence  at  the  trial 
of  any  cause,  it  shall  be  the  duty  of  the  officer  of 
the  court,  whose  duty  it  is»  to  call  the  attention  of 
the  judge  to  any  omission  or  insufficiency  of  the 
stamp ;  and  the  document,  if  unstamped  or  not  suf- 
ficiently stamped,  shall  not  be  received  in  evidence 
util  th«  whole  (or  as  the  oase  may  be)  the  de^ci- 


ency  of  the  stamp  duty  and  the  penalty  required  by 
statute,  together  with  the  additional  penalty  of  £1, 
shall  have  been  paid.'*  The  foUoying  sec*  (29)  points 
out  what  shall  be  the  duties  of  the  officer  en  the 
receipt  of  the  duty  and  penalty,  and  it  contains  this 
proviso,  *'  tha^  the  aforesaid  enactment  shall  not 
extend  to  any  ddeument.whiqh  cauAOt  op^r  be 
stamped  after  the  execution  tlioroof  on  paymer^t  of 
the  duty  and  a  penalty.'*  The  class  of  documents 
referred  to  by  that  proviso  are-^btils  of  cadiaog^t 
promissory  notes,  bills  of  lading,  letters  of  attorney! 
proxies,  and.  policiea  pf  sea  assurance,  absolutely, 
and  likewise  charter  parties,  articles  of  clerk- 
ship, apprenticeship  indentures  and  receipts,  after 
a  certain  .periofl  h^  elapsed---; (See  TiUley  on 
Stamps.)  ,.  ^  long<fif  ^^e  pr/^c\ple  of  indi- 
rect taxation  continues  to  be  acted  pa«  the  impo- 
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aition  of  stamp  duties  appears  to  be  an  obvious  and 
unobjectionable  mode  of  raising  revenue,  and  it 
is  clear  that  the  laws  for  that  purpose  should  be 
supported  by  an  adequate  sanction.  Accordingly, 
not  only  were  positive  penalties  ordered  to  be  en* 
forced  for  the  evasion  of  the  stamp  laws,  but  the 
more  cogent  negative  remedy  was  provided  that  no 
instrument  which  ought  to  bear  a  particular  stamp, 
and  which  was  wanting  in  that  respect,  should  be 
receivable  in  evidence.  This  stringent  rule  was, 
no  doubt,  very  efficacious  in  inducing  parties  to 
obey  the  stamp  regulations,  who  would  otherwise 
have  fearlessly  braved  the  penalties  of  evasion, 
knowing  the  unpopularity  which  attended  their  en- 
forcement. But  great  hardship  was  also  the  fre- 
quent and  inevitable  result,  and  it  is  to  be  feared  that 
a  stimulus  was  too  often  afibrded  to  dishonesty.  Had 
the  sufferers  been  only  those,  who  wilfully  and  de- 
signedly neglected  to  affix  the  proper  stamp  in  the 
first  instance,  trusting  to  the  chapter  of  accidents 
to  indemnify  them  against  their  own  wilful  laches, 
the  law,  as  it  existed  previous  to  the  late  Act,  would 
have  been  sufficiently  just  But  there  was  a  wholly 
different  class  of  sufferers,  upon  whom  fell  the  brunt 
of  the  interdict.  Many  an  honest  man  prepared, 
upon  plain  paper,  an  agreement  or  other  instrument, 
which  in  strictness  of  law  required  a  stamp,  and  was 
not  apprised,  possibly  until  the  trial,  of  the  fatal 
omission  of  which  he  had  been  guilty.  Sometimes 
this  case  of  peculiar  hardship  occurred — ^that  a 
person  in  the  interest  of  the  opposite  side  had  in  his 
possession  the  instrument  upon  which  the  issue  of  the 
cause  depended,  and  refused  to  produce  it,  unless 
under  subpoena,  at  the  trial,  and  the  document,  when 
ultimately  produced,  was  found  to  be  inadmissible 
ifbr  want  of  a  stamp.  Every  lawyer  will  remember 
with  what  a  host  of  cases  our  legal  reports  abound, 
in  which  the  questions  debated  have  been,  whether 
the  instruments  required  a  stamp  at  all,  or  whe- 
ther they  ought  to  have  borne  stamps  of  a  higher 
amount  or  a  different  denomination.  Surely  in 
cases  where  the  practised  intellects  of  astute  law- 
yers were  sorely  tried,  as  not  unfrequently  they 
were,  with  the  most  subtle  distinctions,  involved 
in  the  construction  of  inartificial  documents,  it 
ivas  too  much  to  make  a  poor  layman  pay  by  his 
purse  or  person  the  penalty  of  his  ignorance. 

Again ;  there  is  another  point  of  view  in  which 
the  benefit  likely  to  result  from  this  change  in  the 
law  is  far  from  inconsiderable.  How  often  did  it 
happen  that  parties  were  induced  to  resist  a  just 
demand  in  the  hope  that  the  plaintiff's  case  would 


fail  upon  a  stamp  objection?  Surely  nothing  could 
be  more  calculated  than  this  to  foster  dishonesty. 
Happily  all  this  is  now  at  an  end,  and  justice  will 
take  its  due  course  freed  from  these  trammels. 
However,  it  must  be  confessed  that  this  relaxation 
of  the  law,  by  allowing  the  duty  and  penalty  to  be 
paid  at  the  trial,  might  tend  to  the  loss  of  revenue, 
arising  from  parties  speculating  that  an  occasion  for 
stamping  might  never  arise,  and  hence  the  Act  has 
properly  provided  that  in  addition  to  the  usual 
penalty  for  poststamping,  the  extra  sum  of  £1  shall 
be  paid  iuto  court.  The  inconvenience  which  par* 
ties  will  subject  themselves  to,  by  neglecting  to  pay 
their  stamp  duty  till  the  trial,  will  be  great ;  for, 
not  only  will  they  have  to  pay  the  additional  fin^ 
but  the  penalty  proper  to  the  particular  case  will  be 
rigidly  enforced,  the  court  having  no  discretion  as 
to  its  remission. 

In  order  to  discountenance  captious  objections, 
arid  to  affirm  the  principle  that  whatever  impediments 
are  thrown  in  the  way  of  unstamped  documents  is 
for  the  sake  of  the  revenue,  and  not  to  give  an 
unfair  advantage  to  the  other  side,  it  is  further  pro- 
vided, that,  in  the  event  of  the  judge  at  the  trial 
admitting  the  document  without  requiring  the  pay- 
ment of  the  duty,  kc^  no  exception  can  be  taken 
to  his  decision.  Approving  as  we  do  of  the  general 
features  of  this  admirable  measure  of  reform,  we 
think  that,  in  one  respect,  it  is  susceptible  of  a  slight 
improvement  Supposing  the  judge  to  be  of  opi- 
nion that  the  document  produced  ought  to  have  been 
stamped  and  to  rule  accordingly,  the  party  seeking 
to  rely  on  it  must,  as  the  law  now  stands,  elect» 
whether  he  will  refuse  to  pay  the  duty  aod  penalty 
and  except  to  the  refusal  of  the  document  or  pay 
unconditioaally.  If  he  prefer  th€  former  course,  he 
will  run  a  certain  risk ;  if  he  choose  the  latter,  the 
money  paid  is  gone  for  ever.  We  think  that  a  power 
should  be  reserved  to  him,  in  the  event  of  hispi^ng 
the  money,  of  taking  the  opinion  of  the  Court  of  Ex- 
chequer, on  motion,  as  to  the  correctness  of  the  deci- 
sion of  the  j  udge.  The  controversy  would,  of  course, 
lie  not,  between  himself  and  the  opposite  party,  but 
between  himself  and  the  revenue.  Not  only  would 
this  course  obviate  the  hardship  to  which  an  ill  ad- 
vised decision  at  Nisi  Prius  might  subject  him,  but 
the  solemn  judgment  of  a  competent  tribunal  would 
afford  a  safe  guide  for  the  solution  of  similar  ques- 
tions subsequently  occurring. 
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A  BILL 

To  FACILITATB   THE   MORE   SPEEDY    ArRSST    OF 

Absconding  Dbbtoss  in  Ireland. 

I        (Prtpared  and  brought  in  hy  Mr.  Cairns  and  Mr, 
I  Napier,) 

[Note* — ^The  words  printed  in  Italics  are  proposed  to  be 
inserted  in  Committee.] 

Whirsas  the  laws  now  in  force  for  the  arrest  of 
debtors  absconding  from  IrelaDd  are  insufficient  and 
inadeqaate  for  that  purpose,  by  reason  of  the  delay 
which  is  occasioned  in  obtaining  the  necessary  pro- 
em: and  whereas  frauds  are  perpetrated  upon 
ertditors  residing  at  a  distance  from  Dublin  by 
debtors  embariciDg  for  distant  countries  from  va- 
rioQS  towns  and  seaports  in  Ireland  :  and  whereas 
it  is  expedient  to  provide  a  more  expeditious  and 
efficacious  mode  of  obtaining  process  for  the  arrest 
of  debtors  about  to  quit  Ireland  in  all  cases  where 
inch  debtors  are  now  liable  by  law  to  be  arrested : 
be  it  therefore  enacted  by  the  Queen's  most  Excel- 
loDt  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
BioDs.  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

I.  From  and  af^er  thej^amn^  of  this  Ad  itshM 
k  lawful  for  the  Assistant  Barrister  of  any  county 
b  Ireland,  or  for  any  Commissioner  of  Bankruptcy, 
or  for  the  Mayor  or  Recorder  of  any  corporate 
town,  (the  said  person  and  persons  being  hereafter 
referr^  to  as  the  commissioners,)  on  application 
by  or  on  behalf  of  any  creditor,  upon  due  proof  by 
I  affidavit,  intituled  in  her  Majesty's  Superior  Courts 
!  of  Common  Law,  of  the  creditor  applying,  or  of 
'  some  other  person,  or  by  solemn  affirmation  in  cases 
in  which  solemn  affirmation  is  allowed  by  law,  to 
the  satisfaction  of  such  commissioner  or  commis- 
sioners, that  a  debt  of  twenty  pounds  or  upwards 
ii  owing  to  auch  creditor,  and  is  then  payable  from 
the  person  or  persons  against  whom  such  applica- 
tion shall  be  made,  and  that  there  is  probable  cause 
for  believii^  that  soch  debtor  or  debtors,  unless  he 
or  th^  be  forthwith  apprehended,  is  or  are  about 
to  quit  Ireland  with  iutent  to  avoid  or  >  delay  the 
said  creditor,  or  with  intent  to  remain  out  of  the 
jurisdiction  of  the  courts  of  law  iu  Ireland  so  long 
that  thereby  the  said  creditor  will  or  may  be  de- 
layed in  the  recovery  of  the  said  debt,  to  grant  a 
warranty  rach  warrant  being  in  the  form  and  en- 
doned  in  the  manner  specified  in  the  Schedule  A. 
to  this  Act  annexed,  or  to  the  like  efiect,  to  such 
person  as  the  said  creditor  shall  name,  and  the  said 
eomaaissioner  or  commissioners  shall  approve,  as 
his  bailiff,  and  at  his  peril,  whereby  the  said  bailiff 
and  his  assistants  shall  have  authority,  at  any  time 
within  seven  days  after  the  date  of  the  said  warrant, 
iodttding  the  day  of  such  date,  to  arrest  the  person 
or  persons  named  in  such  warrant,  and  him  or  them 
safely  keep  until  he  or  they  shall  have  g^ven  bail  to 
soch  bailiff,  or  made  deposit  with  him,  according  to 
the  practice  observed  in  the  Superior  Courts  of 
Law,  or  until  he  shall  have  paid  the  debt  and  costs 
endorsed  on  the  said  warrant,  or  be  otherwise  dis-. 
.  charged  from  arrest  under  such  warrant  by  due 
coarse  of  law,  and  such  warrant  shall  bear  date  tiie 


day  of  the  issuing  thereof,  and  may  be  executed  in 
any  part  of  Ireland,  and  a  copy  of  such  warrant  or 
warrants  shall  at  the  time  of  the  arrest  be  served 
upon  the  party  attested:  provided  always,  that  every 
creditor  who  shall  cause  such  warrant  to  issue  shall, 
within  seven  days  thereafter,  cause  to  be  issued  a 
writ  of  capias,  and  also,  in  cases  where  no  action 
slmll  be  pending,  a  writ  of  summons  and  plaint  out 
of  some  one  of  the  Superior  Courts  of  Law  in  Dub- 
lin, against  such  debtor  or  debtors,  and  shall  cause 
such  debtor  or  debtors,  if  in  custody,  to  be  served 
with  such  writ  of  capias  within  seven  days  from  the 
issuing  of  sudh  warrant,  and  if  not  in  custody  then 
within  three  days  after  he  shall  have  been  arrested 
and  in  custody  on  such  warrant ;  and  thereupon 
such  debtor  or  debtors  shall  be  considered  and 
deemed  to  have  been  arrested  by  virtue  of  the  said 
writ  of  capias,  and  all  proceedings  shall  be  had  upon 
such  writ  of  capias  as  if  the  same  had  been  issued 
prior  to  the  issuing  of  such  warrant,  and  as  if  the 
arrest  had  been  made  on  such  writ  of  capias,  and 
according  to  the  practice  now  observed  in  the  said 
Superior  Courts  of  Law. 

I I.  The  affidavit  or  affirmation  required  by  this 
Act  may  be  sworn  or  made  before  such  commis- 
sioners, or  before  any  person  having  authority  to 
administer  oaths  in  any  of  the  courts  of  law  afore- 
said. 

III.  The  warrant  or  warrants  which  shall  be  is- 
sued by  virtue  of  this  Act  shall  be  auxiliary  only 
to  the  processes  now  in  use,  and  shall  be  wholly 
void  and  of  none  effect  whatsoever  as  a  protection 
to  the  person  on  whose  behalf  such  warrant  shall 
have  issued,  unless  such  writ  of  capias  shall  be  is- 
sued and  served  in  manner  aforesaid. 

IV.  The  person  to  whom  the  warrant  hereby 
authorized  to  be  directed  shall,  immediately  on  the 
same  being  executed,  endorse  a  certificate  there- 
upon of  the  time  and  place  where  the  debtor  was 
arrested ;  and  the  production  of  such  warrant  aad 
certificate  to  the  sheriff  of  the  county  where  such 
warrants  shall  have  issued,  or  to  the  keeper  of  the 
gaol  of  such  county,  shall  be  a  saffieieiit  authority 
to  such  sheriff  or  keeper  to  detain  such  debtor  or 
debtors  until  he  or  they  shall  be  discharged  by  due 
course  of  law. 

V.  It  shall  be  lawful  for  any  person  arrested 
upon  any  such  warrant  forthwith  before  the  issu- 
ing of  the  said  writ  of  capias  to  pay  the  debt  and 
costs  which  shall  be  endorsed  on  such  warrant  to 
the  said  bailiff  as  aforesaid,  or  to  enter  into  a  bail 
bond  to  such  bailiff,  with  two  sufficient  sureties, 
for  the  amount  which  shall  be  endorsed  on  such 
warrant,  conditioned  to  put  in  special  bail  as  re- 
quired by  the  said  warrant,  or  to  make  deposit  of 
the  sum  endorsed  on  such  warrant,  together  with 
ten  pounds  for  costs,  and  thereupon  he  shall  be  en- 
titled to  be  discharged  from  custody,  and  such  bai- 
liff is  hereby  authorized  and  required  to  discharge 
such,  person  accordingly. 

VI.  As  soon  as  the  person  so  arrested  as  afore- 
said has  been  taken  into  custody  or  detained  under 
the  writ  of  capias  herein-before  mentioned,  the  said 
person  shall  be  held  and  detained  in  custody  under 
or  by  virtue  of  the  said  writ  of  capias  in  like  man- 
ner as  if  the  said  person  had  been  first  arrested  un- 
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def  and  by  virtue  of  the  same,  or  in  case  the  per- 
son so  arrested  shall  have  made  deposit  with  the 
said  bailiff  as  aforesaid,  or  entered  into  such  bail 
bond,  as  aforesaid,  then,  upon  delivery  to  the  bailiff 
by  whom  such  person  was  arrested  of  a  copy  of  the 
warrant  granted  by  the  sheriff  upon  such  writ  of 
capias  as  aforesaid,  the  said  bailiff  shall  pay  over 
to  such  sheriff  as  aforesaid  the  said  deposit,  or  as- 
sign to  the  sheriff  such  bail  bond  as  aforeaaid,  and 
the  said  sheriff  shall  then  bold  the  said  deposit  or 
bail  bond,  and  shall  be  entitled  to  enforce  the  said 
bail  bond  in  his  own  name,  or  to  ass'gn  the  same, 
in  the  same  manner  as  if  the  said  person  had  been 
first  arrested  on  the  said  writ  of  capias^  and  the 
said  deposit  had  been  made  or  bail  bond  entered 
into  with  the  fiaid  sheriff:  provided  always,  that 
the  said  sheriff  shall  not  be  in  any  manner  liable 
or  answerable  for  any  default,  misbehaviour,  or 
miscarriage  of  the  person  to  whom  such  warrant 
was  addressed,  or  of  the  person  or  persons  m4^king 
the  arrest  under  and  by  virtue  of  the  said  warrant ; 
provided  also,  that  if  no  writ  of  capias  be  issued 
and  served  within  seven  days  from  the  issuing  of 
the  said  warrant,  the  person  arrested  under  such 
.  warrant  shall  be  entitled  to  be  discharged  from 
.  Qustody,  or  in  case  the  deposit  has  been  made  with 
^r  bail  bond  given  to  the  said  bailiff,  then  the  said 
de|>osit  shall  be  returned,  and  the  said  bail  bond 
given  up  to  be  cancelled. 

VII.  Such  warraut  shall  be  endorsed  with  the 
amount  of  debt  and  costs  claimed  by  the  plaintiff 
in  such  manner  as  writs  of  capias  are  now  direcjted 
to  be  endorsed,  and  on  payment  of  the  amount  so 
endorsed  all  proceedings  shall  be  stayed,  and  the 
person  so  arrested  be  discharged  from  custody, 
and  be  shall  be  at  liberty  afterwards  to^  tax  the 
costs  so  endorsed  as  if  he  bad  been  arrested  under 
a  writ  of  capias. 

VIIL  It  shall  be  lawful  for  any  person  fpr  whose 
anrest  a  warrant  shall  have  been  granted  to  make 
applH^tion,  either  before  or  after  arrest  shall, have 
been ,  made  by  virtue  of  the  said  warrant,  and  bjt>- 
fore  a  writ  of  capias  shall  have  been  issued  as 
aforesaid,  to  any  judge  of  the  sti4  Superior  Courts, 
ibr  B  summons  or  rule  calling  upon  the  creator 
who  shall  have  obtained  such  warrant  to .  shoyv 
cause  why  the  warrant  should  not  be  set  aside  and 
vacated,  if  such  application  shall  be  made  iiefOre 
arrest,  or  why  the  debtor  should  not  be  discharged 
out  pf  custody^  if  tbe  application  should  b&  o^Oide 
,  after  arrest,  and .  that  it  shall  be  lawful  for  such 
judge  or.  court  to  make  absolute  or  discbarge  such 
sudomons  or  rule,  and  direct  the  costs  of  tho-appli- 
cation  to  be  paid  by  either-party,  pr  to  make  Juah 
other  order  ther«in  as  to  sudi  judge  or  court  slxall 
seem  fit ;  provided  that  any  such  order  made  by  a 
judge  may  be  discharged  or  varied  by  the  court  in 
which  an  action  may  be  then  pending  for  the  said 
debt,  or  if  no  such  action  be  peqding,  by  iEmy^^<>f 
the  said  Superior  Courts,  on  application  jDMule 
thereto  by  either  party  dissatisfied  with  such  order. 

IX.  The  officer  or  person  to  whom  siich  warrant 

shall  be  directed  or  addressed  as  aforesaid  shall  b6 

subject  to  the  jurisdiction  of  the  court  iu  which  th^ 

action  shall  be  brought ;  or,  in  case  no  action  shall 

.  be  brought,  to  any  judge  thereof,  and  shall  be  re- 


sponsible to  such  court  or  judge,  and  to  ^he  per- 
son at  whose  suit  such  warrant  shall  issue,  for  the 
due  execution  of  the  said  warrant,  in  the  same 
manner,  so  far  as  the  drcumstances  of  the  case 
will  admit,  as  sheriffs  are  now  responsible  for  the 
due  execution  of  all  writs  of  capias  directed  or  ad-* 
dressed  to  them,  and  shall  be  entitled  to  the  same 
protection  as  sheriffs  now  are  entitled  to  on  exe- 
cuting such  writs. 

X.  The- costs  of  and  attending  the  warrant  here- 
by authonzed  to  be  issued,  and  the  arrest  thereon, 
shall  be  deemed  to  be  costs  in  the  cause :  provided 
always,  that  no  such  costs  shall  be  allowed  to  a 
plaintiff  unless  the  court  or  the  proper  officer  there- 
of is  satisfied,  by  affidavit  or  otherwise,  that  the 
plaintiff  had  good  reason  to  believe  that  he  would 
probably  have  failed  in  causing  the  defendant  to  be 
itrrested  if  he  had  proceeded  in  the  first  iostimce  by 
application  to  a  judge  of  one  of  the  Superior  Courts 
for  a  writ  of  capias,,  without  first  applying  to  com- 
missioners under  the  provisions  of  this  Act. 

(To  be  conHnued^J 
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DUBLIN,  JUNE  2.  1856- 


Wb  bare  much  pleasare  in  presenting  to  oar  read«> 
en  the  Talaable  Report  of  the  Incombered  Estates 
ffionnkrtinn,  (received  bjr  ot  on  the  6th  lost..)  tke 
pHtMl  of  which  will  be  both  interesting  and  in- 
itnictiTe  to  every  member  of  the  Legal  Profession. 
Ws  have  already,  in  our  number  of  the  I2th  May, 
adverted  to  this  subject,  having  gleaned  our  infor- 
nation  from  the  Parliamentary  speech  of  the  Soli- 
citor General  enumerating  the  heads  of  the  sundry 
reeommendatioQS,  to  which  the  Commissioners  had 
agretd.  We  presume  that  no  time  will  be  lost  in 
tlie  production  of  a  measure  founded  upon  these 
reoommendations.  It  would  be  premature  for  us 
DOW  to  enter  into  the  details  of  this  report,  and 
•ball  not  farther  specially  advert  to  it  beyond  say- 
isg  that  we  cordially  concur  with  the  reasons  which 
\mt  been  stated  for  recommending  the  discoptinu- 
SMS  of  the  court  as  a  separate  tribonaL  Nothing 
can  be  more  destructive  t6  justice  than  the  removal 
ofsuitsfrom  one  court  to  another  for  the  mere  purpose 
of  obtaining  more  extended  remedies,  and  tlie  po- 
iisgf  ef  Uie  Ltgislatore  in  our  time  appears  to  have 
astin  the  direotioQ  of  renderifig  every  tribunal  com- 
iwtent,  ptr  se^  ifi  carry  out  its  own  decrees  and 
folly  adjust  the  rights  and  equities  of  its  suitors. 


L 


As  an  instance  of  this  we  may  take  the  English 
Common  Law  Procedure  Act  of  last  session,  (17 
&  18  Vic.  c.  126.)  We  are  pleased  to  learn,  in  con- 
nection with  this  report,  that  Lord  Chancellor 
Cran^irorth  is  reported  to  have  stated  in  his  place 
in  Parliament,  in  allusion  to  the  beneficial  working 
of  the  Incumbered  Estates  Court  system  and  tiia 
advantage  of  perpetuating  it  by  amalgamation  with 
Chancery,  that  there  was  no  reason  why  a  similar 
system  should  not  hereafter  be  extended  to  England. 
The  time  has  certainly  gone  by  for  making  Irish 
I^egislation  exceptional.  The  grand  discoveries 
and  inventions  of  the  age,  steamboats,  railways  and 
electric  telegraphs  are  slowly,  but  surely,  consoli- 
dating the  peoples  of  the  United  Kingdom,  and  we 
hope  that  this  great  social  revolution  will  hereafter 
be  crowned  by  a  thorough  assimilation  of  all,  save 
fiscal,  laws.  We  contemplate  that  the  lucid  report 
of  this  commission  will  be  followed  by  a  measure 
as  lucid,  and  that  the  precedent  afforded  by  the 
appointment  of  this  commission  will  henceforward 
be  followed,  whenever  an  organic  change  is  re- 
quired in  our  laws.  If  so,  a  vast  amount  of  the 
confusion,  imperfection  and  inconsistency,  which 
have  accompanied  some  of  our  recent  attempts  at 
legislative  reform,  will  be  avoided. 
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A    BILL 

to  facilitate  the  more  speedy  al^eest  of 
Absconding  Debtors  in  Ireland. 

{Continued  from  page  172. J 

XI.  The  fees  mentioned  in  Scbedale  B  to  this 
Act  annexed  shall  be  paid  to  the  parties  in  the  said 
schedqie  named,  and  no  other  fees  shall  be  allowed 
or  taken  in  respect  of  the  warrant  to  be  issued  by 
virtue  of  this  Act,  and  the  costs  of  the  writs  and 
plaint  and  summons  and  capias  shall  be  the  same 
as  if  this  Act  had  not  passed ;  and  the  said  fees 
shall  be  deemed  subject  to  be  regulated,  varied, 
increased,  or  lessened  by  the  judges  of  her  Ma* 
jesty  8  Superior  Courts  of  "Law  in  Dublin,  or  any 
nine  of  them,  and  a  table  of  such  fees  as  are  here- 
by receivable  by  any  officer  shall  be  p«|t  up  in  som& 
conspicuous  place  in  every  Quarter  Sessions  Court 
House  in  Ireland. 

XII.  In  citing  this  Act  in  other  Acts  of  Parlia- 
ment, or  in  any  instrument,  document,  or  proceed- 
ing, it  shall  be  sufficient  to  use  the  expression  *<  The 
Absconding  Debtors  Arrest  (Ireland)  Act,  IddS.** 


SCHEDULE  A. 

The  Absconding  Debtors  Arrest  Act  (Ireland), 
1855. 

Whereas  A  B  [the  creditor]  hath  this  day  proved 
upon  oath,  [or  solemn  affirmation,  as  the  case  may 
be,}  to  my  satisfaction,  that  C  D  [the  debtor]  is 
indebted  to  the  said  A  B  in  the  sum  of  £  , 

and  that  .there  is  probable  cause  for  bebeving  that 
the  said  C  D,  unless  he  be  forthwith  apprehended, 
is  about  to  quit  Ireland  with  such  intent  as  is  men- 
tioned in  the  Absconding  Debtors  Arrest  (Ireland) 
Act,  1854:  These  are  to  desire  and  authorize  yoo, 
that  you  take  the  said  C  D  wheresoever  he  may  be 
found,  and  him  safely  keep  until  he  shall  have  given 
you  bail  or  made  deposit  with  you  according  to  law, 
in  a  personal  action  [*<  on  promises,"  or  ^of  debt,** 
or  '<  covenant,'!  as  the  cause  of  action  may  be,]  at 
the  suit  of  A  B,  or  until  the  said  C  D  shall  have 
paid  the  debt  and  costs  endorsed. on  this  warrant, 
or  shall  by  other  lawful  means  be  discharged  from 
your  custody.  I  do  further  command  you  to  whom 
this  warrant  is  directed,  that  on  execution  hereof 
you  do  deliver  a  copy  hereof  to  the  said  C  D.  And 
I  hereby  require  the  said  C  D  to  take  notice  that 
application  will  be  made  forthwith  to  one  of  the 
Superior  Courts  of  Common  Law,  [or  if  warrant 
be  issued  after  action  brought,  then  state  the  cowrt 
in  which  the  action  is  pending,]  for  a  writ  of  ea« 
pias,  summons,  or  plaint,  to  be  issued  against  the 
said  C  D,  and  a  copy  of  such  writ,  if  obtained, 
will  be  served  upon  the  said  C  D,  if  still  In  cus- 
tody, within  seven  days  from  the  date  of  this  war- 
rant, including  the  day  of  such  date.  And  I  do 
further  command  jrou  to  whom  this  warrant  is  di- 
rected, that  immediately  after  the  execution  hereof 
you  do  certify  by  endorsement  hereon  the  time  and 
place  when  and  where  you  shall  have  executed  the 
same. 

Dated  the  day  of  A.D. 

This  warrant  is  to  be  executed  within  days 


from  the  date  hereof,  including  the  day  of  such 
date,  and  not  afterwards. 

indorsement. 


This  warrant  was  issued  by 

,  attorney  for  the  within-named 


,of 


A  Warning  to  the  Defendant. 

Within  seven  days  from  the  day  of  the  date  of 
this  warrant,  including  the  day  of  such  date,  you 
will  be  served  with  a  writ  of  capias,  and  thereafter 
you  will  be  considered  as  arrested  by  virtue  of  such 
writ  of  capias,  and  all  proceedings  will  be  had  upon 
the  said  writ  of  capias  as  if  this  warrant  had  been 
issued  by  virtue  of  such  writ  of  capias,  or  you  may 
/\>e  discharged  forthwith  on  depositing  in  the  hands 
bf  the  officer  to  whom  this  warrant  is  directed  the 
sum  of  £  and  ten  pounds  for  costs,  or  on 

payment  to  such  officer  of  the  debt  and  costs  en- 
dorsed on  this  warrant,  or  on  entering  into  a  bail 
bond  to  such  officer,  with  two  sufficient  sureties,  for 
the  amount  endorsed  on  this  warrant. 

The  plaintiff  claims  £  for  debt  and  £ 

for  costs. 


Ball  for  the  sum  of  £ 
peNy  issuing  the  warrant] 


by  order  of  [the 


SCHEDULE  B. 
Fees. 

To  the  attorney,  for  preparing  the  affi*  £   «.   dL 
davit  of  debt,  and  showing  that  the 
debtor  is  about  to  abscond,  and  oath...  0  10    0 

To  the  same,  for  attending  to  issue  the 
warrant.. • 0    6    8 

To  the  clerk  of  the  court  or  officer  on  the 
issuing  of  a  warrant 0    5    0 

To  the  party  executing  the  warranty  for 
the  caption 110 

To  the  same,  for  every  mile  from  the 
place  where  the  warrant  shall  be  issued 
to  the  place  where  it  shall  be  executed^ 
a  Airther  sum  of. ••.••..........•  0    0    6 

To  the  same,  for  every  mile  from  the  place 
wtori9  the  debtor  shall  be  arrest^  to 
the  gaol  where  he  shall  be  lodged,  the 
further  sum  of. ••.,...«••••:  0     1     0 

— 4— 
A    B  1  L  L 

To  AMEND  THE  LaW  BELATINO  TO  Bfl/LS 

OF  Ladino. 

(Prepared  and  hrcvght  in  by  Mr.  HorsfiJlf  Mr. 
Tkos.Baring,Mr.Cairm,  em^Mr.Wm.  Brown,) 

^OTm.^'tht  words  prioud  in  Iteiiee  are  proposed  to  bo 
inserted  in  Committee. 

Whebbas  by  the  custom  of  merobanU  a  bill  of 
lading  of  goods  being  transferable  by  endorsement 
the  property  in  the  goods  may  thereby  pass  to  the 
endorsee,  but  nevertheless  all  rights  in  respeet  of 
the  eontract  oontaioed  in  the  bill  of  lading  eontiatie 
in  the  •riginal  shipper  or  owner,  and  it  is  expedient 
that  such  rights  should  pass  with  the  property : 
and  whereas  it  frequently  happens  that  the  goods 
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in  respect  of  which  bills  of  lading  purport  to  be 
signed  have  not  been  laden  on  board,  and  it  is  pro- 
per that  such  bills  of  lading  in  the  hands  of  a  bona 
fide  holder  for  value  should  not  be  questioned  by 
the  master  or  other  person  signing  the  same  on  the 
grouud  of  the  goods  not  having  been  laden  as  afore- 
said: and  whereas  it  is  expedient  that  foreign  ships 
should  be  liable  to  detention  in  respect  of  claims 
upon  bills  of  lading  or  contracts  relating  to  the 
freight  or  hire  of  such  vessels:  be  it  therefore 
eoaded  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spi- 
ritoal  and  Temporal,  and  Commons  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows :  • 

I.  Every  consignee  of  goods  named  in  a  bill  of 
lading,  and  every  endorsee  of  a  bill  of  lading,  to 
vbom  the  property  in  the  goods  therein  mentioned 
shall  pass,  upon  or  by  reason  of  such  consignment 
or  endorsement,  shall  have  all  rights  of  suit  and 
otherwise  in  respect  of  such  goods  as  if  the  contract 
for  the  carriage  thereof  had  been  made  with  himself. 

IL  Nothing  herein  contained  shall  prejudice  or 
affect  any  right  of  stoppage  in  transitu,  or  any  right 
to  claim  freight  against  the  original  shipper  or 
owner,  or  any  liability  of  the  consignee  or  endorsee 
bj  reason  or  in  consequence  of  his  being  such  con- 
ngnee  or  en  dprsee,  or  of  his  receipt  of  the  goods 
by  reason  or  in  consequence  of  such  consignment 
or  endorsement. 

III.  Every  bill  of  lading  in  the  hands  of  a  con- 
signee or  endorsee  for  valuable  consideration  re- 
presenting goods  to  have  been  sliipited  on  board  a 
vessel  shall  be  conclusive  evidence  of  such  shipment 
u  against  the  master  or  other  person  signing  the 
came,  ootwithstanding  that  such  goods  or  some  part 
thereof  may  oot  have  been  so  shipped,  unless  such 
bolder  of  the  bill  of  lading  shall  have  had  actual 
ootiee  at  the  time  of  receiving  the  same  that  the 
goods  had  not  been  in  fact  laden  on  board :  pro- 
vided, that  the  master  or  other  person  so  signing 
nay  exonerate  himself  in  respect  of  such  misrepre- 
leotation  by  showing  that  it  was  caused  without  any 
ti^aolt  on  hii  part,  and  wholly  by  the  fraud  of  the 
•tupper,  or  of  the  holder,  or  some  person  under 
»boni  the  holder  claims. 

IV.  Whenever  any  person  tfhall  have  any  claim 
for  debt  or  damages  against  any  foreign  ship  or  the 
ovners  thereof,  arising  upon  or  out  of  any  bill  of 
^ug  of  goods,  or  any  charter  or  contract  for  or 
'^ting  to  the  freight  or  hire  of  any  such  ship,  to 
lie  performed  wholly  or  in  part  within  the  United 
Kiogdoih,  if  such  ship  shall  be  found  in  any  port 
w  river  of  the  United  Kingdom,  or  within  tiiree 
p^les  of  the  coast  thereof,  it  shall  be  lawful  for  the 
jodge  of  any  Court  of  Record  is  the  United  King- 
<^,  or  in  Scotland  the  Court  of  Session,  or  the 
sheriff  of  the  county  within  whose  jurisdiction  suoh 
ship  may  be,  upon  the  existence  of  such  claim  be- 
jng  shown  by  any  person  applying  summarily,  to 
^^*^  an  order  directed  to  any  officer  of  customs  or 
other  officer  named  by  such  judge  requiring  him  to 
^^Q  such  ship  until  such  time  as  the  owner,  mas- 
^f  or  consignee  thereof  has  made  satisfaction  in 
'^^pect  of  such  claim,  or  has  giVen  security,  to  be 
•Pproved  by  the  judge,  to  abide  the  event  of  any 


action,  suit,  or  other  legal  proceeding  that  may  be 
instituted  in  respect  of  such  claim,  and  to  pay  all 
costs  and  damages  that  may  be  awarded  thereon, 
and  any  officer  of  customs  or  other  officer  to  whom 
such  order  is  directed  shall  detain  such  ship  accord- 
ingly. 

V.  In  any  case  where  it  may  appear  that  before 
any  application  can  be  made  under  the  foregoing 
section  such  foreign  ship  will  have  departed  beyond 
the  limits  therein  mentioned,  it  shall  be  lawful  for 
any  British  officer  of  customs  to  detain  such  ship 
until  such  time  as  will  allow  such  application  to  be 
made  and  the  result  thereof  communicated  to  him, 
apdnosuch  officer  shall  be  liable  for  any  costs  or  da- 
mages in  respect  of  such  detention  unless  the  same 
ishall  be  proved  to  have  been  made  by  him  without 
reasonable  grounds. 

VI.  It  shall  be  lawful  for  any  owner,  master,  or 
consignee  of  a  ship  detained  under  either  of  the 
two  preceding  sections  in  the  meantime,  until  such 
security  as  aforesaid  can  be  given,  at  any  time 
within  two  days  from  such  detention,  to  deposit  with 
the  collector  or  chief  officer  of  customs  of  the  port, 
at  or  near  to  which  the  ship  shall  be,  a  sum  equal 
to  the  amount  of  the  claim  for  which  the  ship  shall 
be  detained,  with  twenty  pounds  for  costs ;  and 
thereupon  the  ship  shall  forthwith  be  discharged 
from  such  detention,  and  the  officer  detaining  the 
same  is  hereby  required  to  discbarge  such  ship  ac- 
cordingly. 

VII.  The  money  so  deposited  shall  be  subject  to 
the  order  of  the  judge  to  whom  application  shall  be 
made  for  an  order  of  detention,  or,  if  such  action, 
suit,  or  other  proceeding  as  aforesaid  shall  have  been 
instituted  in  any  court,  shall  be  subject  to  the  order 
of  such  court,  or  of  a  jodge  thereof;  if  an  order  for 
detention  shall  be  finally  refused,  or  shall  be  re- 
scinded, or  if  such  security  as  aforesaid  shall  be 
given,  the  said  money  shall  thereupon  be  refunded  to 
the  person  depositing  the  same ;  otherwise  such 
money  shall  be  security  for  all  damages  and  costs 
that  may  be  awarded  in  any  such  action,  suit,  or 
proceeding. 

VIII.  In  any  action,  suit,  or  other  proceeding  in 
relation  to  such  claim,  the  person  so  giving  security, 
or  (if  such  security  shall  not  be  given)  the  person 
making  such  deposit  as  aforesaid,  shall  be  made  de- 
fendant or  defender,  and  shall  be  stated  to  be  the 
owner  of  such  ship,  and  the  production  of  the  order 
of  the  judge  made  in  relation  to  such  security  or 
deposit  shall  be  conclusive  evidence  of  the  liability 
of  such  defendant  or  defender  to  such  action,  suit, 
or  othef  proceeding  in  respect  of  any  damages  and 
costa  that  may  be  awarded. 

IX.  Any  person  applying  for  an  order  of  deten- 
tion shall  give  security  to  the  satisfaction  of  the 
judge  for  the  costs  and  expenses  of  and  attending 
the  detention  and  release  of  the  ship,  and  also  on  or 
before  the  commencement  of  any  such  action,  suit, 
or  other  proceeding  for  the  costs  of  the  defendant 
or  defender  therein,  and  if  the  plaintiff  or  pursuer 
shMl  fail  to  recover  therein  he  shall  bear  and  pay 
all  such  costs  and  expenses ;  and  if  any  such  plain- 
tiff or  pursuer  shall  not  recover  the  full  amount  of 
his  daim  it  shaH  be  in  the  discretion  of  the  court 
or  judge  before  whom  the  case  shall  be  tried  to  de- 
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prive  the  plaintiff  or  pursuer  of  costs,  by  a  certifi* 
cate  that  tliere  was  not  reasonable  or  probable  cause 
for  the  claim. 

X.  Words  and  expressions  in  this  Act  shall  have 
the  same  meaning  and  import  as  the  like  terms  used 
in  «  The  Merchant  Shipping  Act,  1854." 


INCDMBERED  ESTATES  INftUlRT  COMMISSION. 
REPORT. 

TO    THE    queen's    MOST    EXCELLENT    MAJESTY. 

Your  Majesty  having  been  pleased  to  ap^nt 
U8  Commissiooers  to  inquire  into  the  atata  «f  -  tiie 
business  of  the  Incumbered  Estates  Coart  in  Ire- 
land, and  to  consider  and  report  whether  it  would 
be  desirable  that  the  court  should  be  continoed  ei- 
tlier  permanently  or  for  a  limited  period^  and  whe- 
tlier  with  any  additions  tov  or  i^fHtioiM-or  modifi- 
cations in,  its  powers,  ooostitiition^  ^r-prooedove ;/ 
or  whether  it  liionid  be  annsked  to^^or  Its  po^wers'' 


lowing  Report  of  theproeeedki^.'wbibh  *w^fidbpt-^ 
ed  in  order  to  cfrryiouitlieebjIeQt^  Mtbd  CocmniS' 
sion,  and  our  opfidion  uposttie  •9€fveratiii«tt^n»Te-^^ 
fisrred  40  us  for 'OoqsidemtioiK  •  .    :    -   .  :.: 

At  Ibe  oonimenc<Sm«o^of  uur  ptoOaadiT^gt  M^eAe* 
cided  «»  oonduatiag  thevmqatty^'b^tfaNidg'feftt'e-': 
turns  from  the  Incumbered  Estates  Coctrt'Ufi'9^w^ 
dia; stater  krf't;be|bQ^dsrtftoreptnd^<li0iRttoiiht  re* 


muood^f  nncboffotm  ih<}ai?y^«vi2»inh6  ^^ocfHidlaacy 


to  th^tConrtof  €lMiic»7^iW0i4etMlibihed^t0  «|itnnit 


transferred  to,  the  Court  of  Chancary  In^li^liiMlf 

we  humbly  beg  to  submit  to  your^Mtijetty  tiie>fol-itytt«r'Maj«sty,  in  order  to  carry  into»fi^ct  the  views 


court,  showing  the  amount  of  petitioners'  costs  as 
taxed,  and  distinguishing  therein  the  amount  al- 
lowed for  surveys,  valuations,  and  advertisements* 

These  returns  will  be  found  in  the  Appendix  to 
this  Report. 

Besides  obtaining  this  information  as  to  the  state 
and  progress  of  its  business,  we  considered  it  ex- 
pedient to  inquire  minutely  into  the  practice  and 
course  of  procedure  adopted  in  the  court  from  the 
conuneucement  to  the  close  of  each  case,  and  to 
invite  suggestions  as  to  the  expediency  of  the  prac* 
tioe  so  adopted,  and  the  possibility  of  altering  and 
improvftog  it.  The  course  of  practice  will  be  found 
foUy  fle^Ued  in  the  answers  of  the  CommiHsiooers 
and  ofiteers  of  the  court  Some  changes  in  the 
practice  have  beea  suggested  by  members  of  the 
Bas^  wfaost  opinions  we  have  obtained ;  we  shall 
have;ocoasioA  hereafter  to  advert  to  the  practice 
and-  to  tth^  alterations  which  have  been  suggested. 
-i  Wq  now:  proceed  to  stato  the  oonelusioos  at 
which  ve  have  unanimously  arrived,  and  the  re- 
c^ottnendatiooa  which  we  are  prepared  to  make  to 


trlttc)»)«e  •mertaon  upon  tbe  several  ianpoirtant  mat* 
rtara^vefened  to  JUS  for  inquiry* 
I  '  'Att^ieidommenoeaient  of  oQr4>rooeediag8,  it  be- 
jfcambapiHmtotiMattbe  most  important  of  the  qoes- 
itionst  wliioh:  it  wovdd  ba  our  duty  to  consider^  was 
titft  of  the  proprtc^  otf  gmiig>  to  the  pdrdiasiers  of 
landUi  ^^ekml  n  PabMj^a^bm^ajbv-or  Ihdbbeasi- 
^ilB:f{^«ftB^i[nd->thSt«ir¥iews  Opoa  th^  otksrliiat- 


Mfttniiig  iiivdisposod  d^f/ and  itit h  iii^irkW' to  ftha>teo'r4^eh)^^. jus vwgdd  depend  >a^  the 


«Disclbsiott  :to  whwtt  wo'iD^iit.'aircivaas  toitba  ax- 


of  oontinsiifi^  tllaC1sou^t•o^:lrah^T1rtbg^4l8^0^rS'  jM^dientcy  of'  ^isiiiglu2(d>^t}v  tjo  a  pucidhiseKiMder 


<ap  judicial  laloi'^  If  the  result  ^  biir<tiivesligAtion 


written  questions  to  such  persons  i^s  ^e  ^deemed  |  w«|ro'  to  establiah  that  it  ^ras  indxpedieat;  we  felt 


that  we  could  not  then  consistently  recommend  the 
making  permanent  an  institution  of  which  the 
power  to  give  such  title  was  the  distioguishing 
eha#iictenstic9  and  i^oO  tkd  ot^or  band^we  oame 


couipetent  to  assist  ns  by  their  information  and 

op' n  ion.     We  reserved  to  ourselves  the  power  of 

'    ^ling  atitnesaes  before  as  for  vtW  tAictf -OMmiba- 

'  tjoii,^1f^«i^y  napessity  for  p^  doing  i)w>dUI^S04kur^ 

■"lug  liistiprog«tea^«tf  our  proifeeditigi,^ttt)itaiiiikve|'^m^(ion^ilonifniffnMsrof  Uif^pi^^ 

'^  notf0ifiid'lt(nectssaryto;.ek4ti0ia{^ftwt'^pb«^^  only  qises^on  Iban  remdiuDg  wbuld 

:  ^qu0Slk)Os-wtlioillra  issbed^aaodthd  bna\06im'<»M9b  l>«c^  by  ii^  tribv^t  stnd  under  what'  npgtthilions 

-  .^P[%  t4ctAf^m9B:sAl'fj^¥^'im  ih^  totbis^  'dmt^objeo^ixndd  betnM)*A,effektuaAly  altainedi'^: 

• '  ^'Roportu-w  t-'     '•  ^'    "'■^'  i  '1   *•■  \"-'-'iMrq  e.jli  JB  ■-*./'  ,H9theHo*a;€6tin- ^f  :Eqpty  lmd^jitit)'-fy>sneF  to 

>  ■  W.a-faa»g'>got?ia^'frannito  Cotwirfbskgi^tt^^ftd^  ^ge^ura  46  i  piarckaasr->ab(to^  its  <Hder/or(dec»fran 

■  a^l-tln^qflloieiv  of  rtlid  l«istffnbered  tEi^ttftMoCdqrt''t'f|idefs«sild»':^tkl    tAn^expenEiie'&avestigdtkMi)  of 

r"  tHeai^r  promptrabd  8aiis{»cC6r;i|af6#i]tiCtotf  iQiOn?  (tHte^iAdKd,.ilways.toek  pkba  befor^^e  Master« 

^  averf'iuiijooi  on  lejiteh  >w«*  l«c|ulrild4tir^aii#:«bey'  -^bo>iiMi8  su^ 

..  hhaa  a9»l«ked^Kir^the4itttost''i^ilit7'ii»<|h«'k^  ^-gwod  buar- Ini*  tisftsfolt 

.     cffvoor-pneaadiiigsu*  .  ^:^>  v.;    ^ ":  "'  .^  *  -  nn     j^^^/tlik.lflvAatSgationtwaa  nofcfaindii^taadjtbatto^ 
N   r  .Wa:bav9  alto)  faafl^e<l  ^ftviH  tUe  i JudiiiM ^ahd^  iikik^i':tiie?Min^)aft>Bded  Bo^^sr^aottoil)  WAhe 

i^'iilka^ftsM  ofithe^Cbanqef  X^hknMry^  Me^«ir->:¥Oi^i»^» '«^  l*<^B^onla|ii«^  aii^hia 

i:  'beac:^tiie'&Mf,  andr:tHo  ljair>Soa(tai9^fABiaMs}||8>^  ofmicwtteaiie^tocj^nqdof  saisolkilbr'iiind^ 

sistanceand  advice  in  their  answers  «i^:|lM"^qo«^  i^wlf 'tc^rf^ptat  dnud  inakwi  s^d^jdafaoernthedwry 

-insitesTWIrick  aienaddiiesagi  M%}bsmli''L  r^vAviH       -q^^b^liiviMgalisi^riNilqlsottewafai^aLklblJheipro- 

:  ri:h#va(VSaaiUf4sfMbillia^Ai€uwbei^«^£faitMe€i^  been  regularly  and  formal%^jaoniiHiled^(iBid]adva!id 
'^riwMahigiN»ss4nJehfOD«bi|iteal«rd^  elia  airifditia^  of' dnd^Uifdli^odemehnarfaiaasiganislisdlfpaiiif^  hav- 
''-^<^tiA  oasafatW(lraiDaibl^H^mlft(kUd'>6frUridiinM  tifeMallnviia,  osstttaBsbtsiM^^nknilat^rsaa  to 
^ vtM^)  of  ttie»wntJiAip(n4iknti(W^  teilt  iKBdh^^o^aiei^awiMiii^si- 

^^  liffisntt»gihaiifbUevtUbfopdbtfdon(4K>|iopKf(iwitfcre^  Id%«a8fe  ^amasaHiinU  4eisyv>wftbo«t  Bidmaaneo  of 

^  i'  ilpf«ftoiiPtlM  ^yesdntMwte^'bin  atsbitfatopasl  bUldi^)r]tl(9iiK|Brf^MWcqis0^bofi4beliail^      bM  aoqaiead. 
..  of  the  business  of  4hat^coiirt^ Uoicif  Ot^itM  finttntiiiiallbe  A^ottbt^OatlliS^ Aiii^it.  c. 

vn.i-  ",xWd>dla&.4)agiaaycbia  ^fefe»>nMWtsgntwfafeh  W'  ^dtiMnitfeadXiftt  jbTniBipk-of  ^iyio^;td  a  oonvey- 
^'hi^a  dblaio^  fro«  tlfe>  ¥Vt«i^*  Oil9^  «f  HhM  kaWiiy'tbeGb^ 
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absolutely  in  the  purchaser,  discharged  of  all  claims, 
the  title  of  the  land  which  it  purported  to  convey 
to  him — the  27th  section  of  that  Act  having  enact- 
ed that  **  In  CAse  the  assurance  so  executed  shall  be 
a  conveyance  upon  a  sale  of  land  undef  this  Act, 
the  same  shall  be  eifectual  to  pass  the  land  thereby 
expressed  to  be  conveyed,  and  the  fee-simple  and 
inheritance  thereof,  to  the  uses,  and  in  manner 
therein  limited  and  expressed,  discharged  from  all 
former  and  other  estates,  rights,  titles,  charges,  and 
incumbrances  whatsoever  of  her  Majesty,  her  heirs 
and  successors,  and  of  all  other  persons  whatsoever, 
save  and  except  such  charges  and  incumbrances,  if 
any»  as  shall  be  thereby  excepted  or  expressed  to 
be  or  to  remain  charged  upon  such  land,  and  ex- 
cept also  as  hereinafter  provided  for." 

This  Act  is  generally  known  as  the  <*  First  In- 
cumbered Elstates  Act."    In  consequence,  however, 
of  the  limited  nature  and  character  of  its  provi- 
sions, it  was  not  found  to  work  well  in  practice, 
and  very  few  proceedings  were  taken  under  it     It 
only  empowered  the  owner  having  contracted  to 
sell,  the  first  incumbrancer,  or  an  incumbrancer 
who  had  the  title  deeds,  to  apply  for  a  sale,  and  it 
did  not  extend  to  cases  where  suits  for  sale  were  al- 
ready pending,  unless  the  consent  of  the  parties  to 
such  suits  could  be  obtained.     For  these  and  other 
reasons  which  it  is  unnecessary  to  enumerate,  this 
Act  has  had  a  very  limited  operation  ;  it  is  still  in 
force,  but  suspended  by  the  Act  12  &  13  Vic.  cap. 
77,  DOW  generally  known  as  **  The  Incumbered  Es- 
tates Act,"  which  not  only  gave  enlarged  power*  to 
owners  and  incumbrancers,  but  constituted  a  new 
tribuoal  for  the  purposes  of  the  Act.     The  27th 
section  contained  a  provision  similar  to  that  con* 
tained  in  the  former  Act,  giving  to  a  conveyance 
executed  by  the  Commissioners  the  effect  of  vest- 
ing the  estate  absolutely  in  the  purchaser,  dischar- 
ged of  all  estates  and  titles  whatsoever,  in  case  the 
estate  sold  was  held  in  fee ;  and  in  case  of  the  sale 
of  a  lease  making  the  conveyance  effectual  to  pass 
the  estate  create^  or  agreed  to  be  created,  by  the 
lease ;  it  is  by  virtue  of  this  clause,  fortified  by  the 
49th  section,  which  makes  the  conveyance  conclu- 
sive proof  of  the  regularity  of  the  proceedings,  that 
the  conveyance  of  the  Incumbered  Estttea  Court 
has  been  treated  as  giving  to  the  purchasar  a  par* 
liameotary  or  indefeasible  title.     It  has  been.sug^ 
gested  that  some  question  may  exist  ufon  thi^. 
point;  we  see,  however,  no  reaaoafoc  do«i|hting 
that  the  tri»  construction  t>f  the  Act  is  that  ^bijsh 
th0  ComoHSstoners  have  put  upoti.lt^4m4jvMd>  i4 
has  generally  received,  namely,  ibat.lhft  j(»QD«ey« 
anoe  from  the  Commis8i^Be^giTe9j^^tfaibpiiffona3*c 
•er  an- indefeasible  tkk^.  Such  una,  ih^in^eaiiou^ 
of  the  Lagialattve  ia  pmabag<i}a»JiA^t9i^i]il,^p' 
peara  Co  liave  been  fully  oairiedxwitibjiJii^wordi  ■ 
which  ^e]r  have  usei.  /.,»    -.;.^      ..^     .; 

it  bas-bden  ouraBxitiiis  .deatre  to^^aeerUitidboY^ 
this  eseperiment^  which  baa  iiieao  oow  tried /ori  ^ 
p0riod  of  five  years,  baa  worked.  lrwoi]dl>rbitlt 
reasonable  to  expect  thitf,  if  the  givjog  «f  farlia^ 
meatafj  dtle  were  calculated  to  (prodoet  iiiijuryan^ 
iDJustice  to  lodividuHli,  or  detriment  to  the  public, 
some  of  those  results  would,  already^  ba^a  baqome 
apparent,  and  that  instances  would  not  be  few  in 


which  such   consequences  could  be   pointed  out. 
We  were  careful,  therefore,  to  invite  opinion,  and 
to  ask  for  information  on  this  subject ;  and,  in  the 
papers  which  we  issued,  we  pointed  attention  to 
this  question  of  parliamentary  title,  and  our  inqui- 
ries were  directed  not  less  to  its  practical  results 
than  to  the  abstract  question  of  its  fitness  and  ex- 
pediency.    The  evidence  exhibits  a  very  general 
and  cordial  concurrence  of  testimony  in  its  Mivour ; 
with  two  exceptions,  all  the  witnesses  unite  in  re- 
commending its  continuance,  and  bear  tsstimony  to 
the  benefits  it  has  conferred.     Only  one  ease  has 
been  adduced  to  us,  in  which  a  mistake  was  made 
as  to  a  plot  of  ground  ;  that  is  the  case  of  Robin' 
son**  estate.    We  have  ascertained  that  it  merely 
related  to  one  of  those  part-and-parcel  questions 
which  so  often  arise,  in  which  the  mistake  is  not 
as  to  the  title,  but  as  to  the  precise  boundary  of 
the  estate,  and  the  plot  was  of  such  little  value  as 
not  to  be  worth  the  expense  of  ascertaining  whe- 
ther the  adverse  claim  was  in  reality  well  found- 
ed :*  but  no  instance  has  been  brought  before  us 
in  which  *'  one  man's  estate  has  been  sold  to  pay 
the  debt  of  another,"  which  is  the  principal  danger 
apprehended  by  those  who  are  opposed  to  the  prin- 
ciple of  giving  parliamentary  title.    The  numerous 
advantages  of  the  system  appear  to  us  to  be  satis- 
factorily stated  by  the  Law  Society,  and  several  of 
the  witnesses,  whose  evidences  will  be  found  in  the 
Appendix. 

Having  then  considered  the  propriety  of  giving 
parliamentary  title,  as  well  in  the  abstract,  as  with 
reference  to  the  practical  results  of  the  working  at 
the  Incumbered  Estates  Court  in  Ireland,  we  fully 
approve  of  the  principle,  and  recommend  that  it 
should  be  perpetuated.  We  think  it  highly  desir- 
able, as  well  for  the  benefit  of  owners  of  land  as  of 
the  public,  that  the  sale  and  transfer  of  land  should 
be  facilitated.  One  of  the  most  effectual  modes  of 
accompliahing  this  is  by  giving  to  purchasers  a  par- 
liamantary  title.  We  think  that  the  danger  of  mis- 
takO)  and  consequent  injury  to  the  interests  of  indi- 
viduals, will  be  very  small»  under  a  system  requiring 
and  insuring  a  judicial  inv^stigatioo  of  the  title,  and 
a  due  publicity  of  the  proceedings ;  while  the  ad- 
■vaatages  flowing  from  it  are  so  great  as  v^  mucb 
to  outweigh  the  consideration  of  any  supposed  dan- 
l^er  as  t<>  the  rights  of  individuals ;  we  may  also  re- 
msgfkt  that  the  system  of  registration  in  Ireland  af- 
^ffi%  pecufiar  facilities  for  perpetuating  and  ex- 
tending  the  principle  of  giving  parliamentary  titles 
.yrlliAh  wUI  ^  greatly  ioafea^  when  the  Act  of 
the  4^  &  J4  Vic,  cap.  72,  for  the  better  Regi^- 
itym  itf  Aseuraoees,  ahall  haje  been  brought  into 

Having  arrived  at  a  conclusion  in  favour  of  con* 
fiHring  fmrliamentary  title,  the  next  question  which 
preseafeditself^as,  whether  the  applicatioo  of  the 
printi^  ibould  be  Umited,  as  at  present,  or  whe- 
ttber/it^abould  beje«tended  to  other  eases.  Itapre* 
jsenliliffuiUareviifst,  the  estate  must  be  inciwb«red. 
Secondlyv  it  cannot  be  eold  vilJidut.the  totmM  of 
the  owner  unleis  it  be  imeumbered  to  onolialf  its 


*  lir.  ttsMnmrn  fsvaap  tke  point  to  avoid  the  ezpsnso 
of  contestiBg  it,  and  the  otaiiDaat  accepted  X25  in  full  for 
costs  and  compensation. 
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amount,  or  be  onder  a  receiver ;  thirdly,  the  juris- 
diction is  confined  to  estates  in  fee,  leases  in  per- 
petuity, and  leases  of  which  sixty  years  are  unex- 
pired. 

As  regards  the  first,  it  appears  obviously  unjust 
that  a  benefit  should  be  conferred  by  the  Legisla- 
ture upon  the  owner  of  an  incumbered  estate  which 
is  not  extended  to  an  unincumbered  proprietor ;  it 
is  conceded  that  the  power  of  selling  with  a  parlia- 
mentary title  enhances  the  market  value  of  an  es- 
tate ;  and  it  seems  anomalous  that  a  person  w1k> 
has  been  improvident  enough  to  incumber  his  es< 
tate,  should  thereby  obtain  an  advantage  which  is 
denied  to  the  prudent  unincumbered  proprietor* 
We  have  framed  questions  to  elicit  opinion  and  in- 
formation on  this  point,  and  the  result  of  the  evi- 
dence is,  that  almost  all  the  witnesses  concur  in 
thinking  that  an  unembarrassed  proprietor  is  enti- 
tled at  least  to  as  favourable  a  position  in  this  re- 
spect as  an  embarrassed  one. 

If,  however,  there  were  any  doubts  as  to  the  pro- 
priety of  conferring  the  same  privilege  on  the  owner 
of  an  unincumbered  estate  as  the  law  at  present  af- 
fords to  an  incumbered  pro])rietor»  one  considera- 
tion ought,  in  our  judgment,  to  be  decisive.  It  a^H 
pears  from  the  evidence  of  several  witnesses,  and 
is,  indeed,  we  believe,  rosUter  of  public  notoriety, 
that  charges,  to  a  certain  extent  fietiLtouN,  mre  now 
constantly  created  upon  estates,  for  the  purpof^  of 
enabling  the  proprietor  to  m\\  them  through  the 
instrumentality  of  the  Incumbered  Estates  Court, 
and  thus  give  a  parliamentary  title. 

We  think,  therefore,  that  the  owner  of  ah  unin- 
cumbered estate  should  be  enabled  tO  do  direct Ty 
what  he  now  can  do  indirectly  ;  that  he  should  be 
entitled  to  presenr   ii  pet  it  Ion,  praying  for  tlie  m\^  ^ 
of  his  estate,  and  that,  if  the  title  be  found  tiiitis-  , 
factory  on  a  judicial  e?£umination  of  It,  a  &n[e  should  i 
take  plwce,  as  now  in  the  case  of  hu  incumbered  eS' 
tale.     We  also  think,  that  in  any  case  inhere  an 
owner  has  contracted  out  of  court  to  sell  his  estatej 
he  ought  to  h^ve  power  to  make  such  contract  sub- 
ject to  the  condition  of  giving  a  p»rUamentary  title ; 
itnd  if,  on  a  aimiltir  rnvestigation  of  the  titlci  it  be 
found  satisfactory,  we  think  that  a  parlianientjiry 


from  which  it  is  withheld.  Since  the  passing  of 
the  *<  Incumbered  Estates  Act"  in  Ireland,  the  in- 
cumbrancers on  those  lands  held  for  interests  ex- 
empt from  its  jurisdiction,  could  only  enforce  a 
sale  through  the  medium  of  the  Court  of  Chan- 
cery, which  must  have  diminished  the  value  of 
them.  W^e  see  no  valid  reason  for  excluding  any 
estate  in  lands  from  the  benefit  which  a  parlia- 
mentary title  confers,  and  we  therefore  recommend 
that  the  jurisdiction  to  confer  such  title  be  extend- 
ed to  all  estates  unincumbered  as  well  as  incum- 
bered. 

With  regard  to  leasehold  interests,  the  Incum- 
bered Estates  Commissioners  only  convey  to  a  pur- 
chaser the  interest  in  the  lease,  not  warranting  its 
validity,  as  against  the  landlord.  We  do  not  think 
it  necessary  to  enlarge  this  power — to  enable  the 
court  to  give  a  warranty  of  title  as  against  the 
landlord  upon  the  sale  of  a  tenant's  interest  might 
lead  to  injustice. 

'  The  practice  of  the  Commissioners  has  been  to 
investigate  minutely  all  titles  brought  before  them 
for  sale,  and  to  refuse  a  sale  when  the  title  appear- 
^ed  tp  be  defective,  as,  for  instance,  when  the  estate 
is  liable  to  be  defeated  on  the  happening  of  some 
contingency :  this  has  prevented  the  sale  of  estates 
by  the  Incumbered  Estates  Court,  in  many  instan- 
ces where  the  party  seeking  it  had  a  clear  right  to 
enforce  one*  according  to  the  practice  of  Courts  of 
Equity  in  Ireland ;  in  such  cases  we  think  that  the 
tribunal  intrusted  with  this  jurisdiction,  in  cases 
where  an  absolute  parliamentary  title  cannot  be 
given,  should  be  empowered  to  sell  the  land  with 
such  qualified  title  as  the  case  may  demand,  such 
quarification  to  be  expressed  in  the  conveyance. 

We  have  not  considered  It  within  our  province 
to  inquire  into  the  present  state  of  the  laws  which 
regulate  landed  property,  or  to  suggest  any  change 
in  them  with  a  view  to  facilitiite  its  sale  and  trans- 
fer; but  whether  those  laws  shall  remain  unchan- 
ged, or  undergo  revision,  we  corj^ider  the  giving  of 
parliamentary  title  upon  saleij  a  most  important 
step  in  the  right  direction,  nnd  greatly  calculated 
to  increase  the  value,  and  secure  the  enjoyment,  of 
real  estate.     We  are  aware  that  another  Royal 


title  ought  to  be  given  to  the  purchater-    The  first  [  Commission  has  been  issued  for  the  purpose  of  in 


Incumbered  Estates  Act  coniained  in  its  tfnd  sec 
tion  a  provision  of  ihla  nature,  but  limited  to  the 
case  of  latjd  subject  to  an  incumbrance. 

With  respect  to  the  secotid  limit,  namely,  that 
which  restricts  the  right  of  an  incumbrancer  to 
force  a  sale  unless  the  property  be  incumbered  to 
half  its  valuci  or  be  under  a  receiver,  we  recom- 
mend thai  Buch  restriction  should  be  altogether  t^^- 
moved,  its  continuance  being  incompatible  with  Ihe 
recommendations  herein^after  contained. 

With  respect  to  the  third  Jimit,  which  makes  the 


quiring  "  into  the  registration  of  tftie  with  refer- 
ence to  the  sale  ai)d  transfer  of  Jandi"  «nd  it  has 
been  «uggi*&ted  to  us  thai  it  might  be  better  to  ooD- 
tinue  the  powers  of  the  Incumbered  Estates  Court 
until  the  Report  of  those  Commissioners  shall  have 
been  made.  We  think,  however,  that  our  reoom- 
mendntioni  cannot  clash  with  or  be  aflTected  by  the 
rc^tilt  of  that  inqtiiry,  A  considerable  time,  n^ust 
eliip«ie  before  any  extt^nsive  chai^ges  in  the  law  of 
real  pfopertyi  it  isuch  should  be  recommended  by 
those  CdmilLrs^ioner^,  can  be  brought  into  aoti^al 


fight  of  sale  depend  upon  the  tenure  of  the  !a^di^^,  ^  operation  j  and^  we  think  that  estates  iu  IrelaqdL 
we  think  that  it  also  should  be  removed,  and  that !  should  not,  in  the  mearkime,  be  deprived  of  thei^« 
the  jurisdiction  should  be  .extended  lo  all  lands  J  van  tag^e  of  sale  with  parliamentary  title^  which  has 
whatever  may  be  the  extent  of  the  interest  or  te-  i  now  beeh  enjoydd  fbr  more  tlian  Bve  years.  If  the 
nure  by  which  they  are  held.    \     '      '  ,  '    Vfesnlt  of  that  Commission  shall  be  such  a  simplifi- 

The  effect  of  giving  a  parliamentary  tltfe  to  any  'cation  of  thp^  law  a^  to  enable  the  o^'ner.of  ai^  in- 
class  of  lands  exelusively  is  i^wofold  :  first,  to  en-  cuaibered  or^^inrncutnbered  estate  to  fsoofer  an  in- 
hanee  the  value  of  the  estiites  to  which  it  is'atbch-  I  dtsfeasi hie  title  by  prjVst^sale,  toe  consequence  will 
ed;  and|  secondly,  to  depreciate  the  value  of  those  •  be  that  the  court  whidi  has  the  jurisdiction  of  sell- 


Digitized  by 


Google 


THE  IRISH  JURIST. 


179 


iog  with  parliamentary  title,  will  have  a  much  easier 
duty  to  discharge  than  it  has  under  the  present  state 
of  the  law  of  real  property  ;  but  the  power  to  give 
an  indefeasible  title,  in  cases  of  adverse  sale,  must 
still  be  vested  in  the  court,  otherwise  the  public 
will  not  reap  the  full  benefit  of  the  reform.  We 
may  also  observe,  that  in  proportion  to  the  num- 
ber of  estates  possessing  a  parliamentary  title,  will 
be  the  facility  for  carr3'ing  into  effect  any  plan  for 
the  registration  of  title  to  land ;  and  we  therefore 
conceive  that  the  adoption  of  our  recommendations 
may  assist,  and  cannot  impede,  the  attainment  of  a 
rosolt  which  all  must  admit  to  be  most  desirable, 
namely^  the  simplification  of  titles,  and  the  cheap 
and  ready  transfer  of  land. 

Having  come  to  the  conclusion  that  a  tribunal 
inveeted  with  the  powers  we  have  described  should 
be  Blade  permanent  in  Ireland,  the  next  question 
which  presents  itself  is,  whether  the  Incumbered 
Estates  Court  should  be  continued  and  made  per- 
manent, or  whether  its  powers  should  be  transferred 
to  the  Court  of  Chancery,  and  upon  this  point  we 
recommend  that  the  Incumbered  Estates  Court 
fboald  not  be  continued,  but  that  Hs  powers  shonld 
be  transferred  to  the  Court  of  Chnncery,  subject, 
however,  to  Ihe  introduction  into  that  court  of  the 
alterations  which  we  shall  suggest. 

In  order  to  explain  our  reasons  for  arriving  at 
this  conclusion,  it  will  be  necessary  to  advert  to  the 
circumstances  connected  with  the  establishment  of 
the  Incumbered  Estates  Court,  and  the  present  state 
of  its  business. 

The  Court  was  established  to  supply  an  urgent 
want,  and  to  relieve  the  great  distress  occasioned 
by  sueceasire  years  of  famine,  which  had  then  al- 
most overwhelmed  the  landed  interest  in  Ireland. 
It  is  now  generally  admitted  that  it  was  a  necessary 
measure  at  that  time,  and  the  results  of  the  experi- 
ment demonstrate  the  wisdom  and  sagacity  of  those 
with  whom  it  originated.  At  that  period  there  was 
great  difficulty  in  effecting  sales  in  the  Court  of 
Chancery :  and  this,  as  well  as  the  general  distress, 
in  a  great  measure  stayed  the  farther  prosecution 
of  creditors' suits,  ami  placed  a  vast  amount  of  pro-^ 
perty  ai^r  the  control  of  the  Receivers  of  thai 
Court.  In  the  meantime,  nominal  propHetors  were 
iwable  to  dtsdharge  the  duties  incident  to^  the  ppsU 
tion  of  the  bwner  of  kh  estate,  and  creditors  were 
saffeHhgfr6i&  thefirtthhoWfo^bbth'of  principal  and[ 
ioteretft  It  ^sM'  mkinifestly '  ^seotiftl  to'  the  poblic 
welfii^t^litHli&^n^  ofihctilnB'^fed  estates  should 
be  takeb  t^nt  of  ^^  Jhktids  of  propri'etdr^  who  had* 
little MfiA^'fh  Ih^lr ,  '^top'^i^ '  management,  and  of 
Reei^eM  whb  h^d  nbn^  ^nd'th^t,  whether  the  pr6- 
dac^i6f*t|i^'^fi^e  were  suft^ent  or  insutficient  to 
pay  ^cfi^iart^  limon  it,  ^t  Should  be  sold. discharged, 
of  airtWr  ftiSSWtWiibei;  A  reVi6S;e  bf  tht  proceed- 
inga^tf Jflte I3etii*' w?(l  S^ioW^  tJiat  ft  his  fuffllled  the 


sales  have  taken  place,  and  that  the  gross  amount 
produced  by  those  sales  has  been  £14,133,105  198. 
lOd. 

The  number  of  petitions  presented  in  each  year 
was  as  follows : — 


fffMSiU'Wis  '(i{^tii%Ai  uri^ei''  \\&  prbc^ 
Afi^^ofih^  h^aV^  lifcdtnberedt  estates 


agnliAWii      _  . 

hav^^^i^M'lbtS'^hB^i^  and 

the  iHrimler  6Pftis6lVent  estate!^'  libw  brought  into 

smce  ^^  loiMtttiob  of  iM  Coixn,  to  ilie  last  day  of 
Eecember,  16HMb  be^h04O5 ;  that  <n'r448  of  these 


In  1850, 
1851, 
1852, 
1853, 
1854, 


1,200 
627 
488 
453 
372 


These  figures  show,  that  at  the  commencement 
there  was  a  very  great  pressure  of  business  in  the 
court,  arising  no  doubt  from  the  peculiar  circum- 
stances of  the  country  to  which  we  have  adverted, 
and  the  following  table  will  show  the  change  which 
has  talcen  place  in  the  character  of  the  bnsiness:— * 
The  number  of  owners  presenting  petitions  in 

the  first  100  petitions  filed  in  the  court,  was,  6 
The  number  of  owners  presenting  petitions  in 

the  last  100  petitions  filed  in  court,  .    51 

Number  of  matters  in  which  the  owners  were 
bankrupt  or  insolvent  in  the  first  100  peti- 
tions filed,  .  .  .  .13 
Number  of  matters  in  which  the  owners  were 
bankrupt  or  iusolvent  in  the  last  100  peti- 
tions filed,               •            .  .          .            .3 
We  may  infer  from  these  figures,  that  the  more 
recent  petitions  have  been  in  general  presented  by 
those  desiring  to  sell  their  estates  to  more  advantage 
by  obtaining  the  benefit  of  a  parliamentary  title, 
rather  than  by  persons  driven  into  court  by  the 
pressure  of  oreditors. 

It  may  be  reasonably  expected  that  proceedings 
of  this  character  will  be  likely  to  continue  and  to 
be  permanent,  and  that  as  long  as  the  advantages 
of  a  quick  sale  and  parliamentary  title  exist,  the 
public  will  avail  themselves  largely  of  them  in  the 
sale  and  transfer  of  landed  property.  In  fact,  as 
appears  from  the  statements  of  some  of  the  wit- 
nesses, the  public  at  present  evince  a  disinclina- 
tion either  to  lend  or  purchase  except  upon  the  se- 
curity of  such  a  title ;  and  this  feeling,  which  may 
be  (txpecte4  to  become  more  general,  will  probably 
cause  all  sales  and  loans  of  any  magnitude^  where 
Auc{i  a  title  has  nol  yet  been  g^ven  to-  th6  ^tate,  t6 
be  ultimately  effected  through  the  machinerjf-of'n 
tribunal  eoipowered  to  confer  it.  .  '  '"  " 
^  The  |)ressing  necessity  which  c^led  the'lncutn- 
l)ered  Estates  Court  into  existence  having  now 
compatatively  ceased, '  i(iere  seems  no  adequate 
^Vea^n.for  the  continuance  of  an  extraordinary  tri- 
bunal to  dispose  of  business  which  we  think  can  be 
as  vfeU  transacted  by  the  ordinary  tribunals.  In 
making  this  recommendation  we  are  not  In  any  re-  * 
spect  departing  from  the  principle  on  which  the 
Ificumbered  Estates  Court  was  established ;  it  was 
created  Oiily  for  a  limited  period,  and  its  arrange- 
\netiih  ^pre  of  a  temporary  nature;  the  Chief  Com- 
hiisstoijer  of  f he  court  was*  called  away  at  intervals 
froih  his  pface  in  the  Court  of  Exchequer  to  preside 
over  the  new  tribunal;  the  staff  of  the  court  was 
billy  employe^  &8  its  busihesis  in'creas^l  Siti^  ^^• 
W^  additiobjai  4^i^an6e  d^^'aty ;'  ^iid  n6  fix^ 
^  place,  was  pcoyided,  at  first  fpr  the^  si^tin^sof  the 
cQurt.    The  inconvenient  isituation  in  ^vhich  it  is 
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placed  has  given  rise  ro  many  well-founded  com- 
plaints ;  and  it  is  to  be  regretted  that  a  court  trans- 
acting business  of  such  importance  has  been  obliged 
to  hold  its  sittings  in  a  place  remote  from  the  other 
courts,  and  inconvenient  to  the  legal  profeasioo. 
The  court  thus  constituted  was,  under  the  circum- 
stances, necessarily  continued  by  successive  Acts 
of  Parliament;  but  we  are  of  opinion,  that  the 
principle  of  prolonging  the  existence  of  any  court 
from  time  to  time,  by  Acts  of  Parliament,  is  one 
not  to  be  approved  of;  neither  do  we  think  that  the 
public  interest  would  be  promoted  by  suffering  a 
court  to  continue  merely  for  the  purpose  of  discharg- 
ing its  arrear  of  business.  There  seems,  therefore,  no 
alternative  but  either  to  establish  the  Incumbered 
Estates  Court  as  a  permanent  tribunal,  or  to  trans-, 
fer  Its  powers  and  business  to  the  Court  of  Chan- 
cery, as  soon  as  the  legislation  and  consequent 
arrangements  requisite  for  that  purpose  can  take 
place. 

We  have  already  assigned  some  reasons  for  not 
continuing  the  Incumbered  Estates  Court  as  a  per- 
manent tribunal ;  others  may  be  stated. 

In  the  course  of  a. proceeding  for  the  sale  of  an 
estate  and  the  distribution  of  the  purchase  money, 
questions  may  and  do  arise  which  grow  out  of  equi- 
ties between  the  parties,  and  which  it  is  the  pecu- 
liar province  of  a  Court  of  Ekjuity  to  decide :  most 
of  these  the  Commissioners  have  been  necessarily 
compelled  to  determine,  but  in  some  they  have  left 
the  parties  to  assert  their  rights  in  the  Court  of 
Chancery.  It  is  most  important  that  the  judge 
who  has  tlie  conduct  of  the  case  should  be  able  to 
decide  every  question  which  may  arise  in  it,  with 
the  ordinary  right  of  appeal ;  and,  by  transferring 
the  powers  of  the  Incumbered  Estates  Court  to  the 
Court  of  Chancery,  the  latter  tribunal  will  gener- 
ally be  able  satisfactorily  to  decide  all  the  ques- 
tions which  can  arise  in  the  progress  of  the  cause. 

The  amount  and  state  of  the  business  in  the  In- 
cumbered Estates  Court  demonstrate  that  it  would 
be  necessary,  if  that  court  were  continued,  to  make 
cooaiderable  alterations.  In  the  first  place,  it  should 
be  removed  from  its  present  situation;  and  the 
quantity  of  business  remaining  undisposed  of  is 
such,  that,  in  order  to  carry  it  on  with  safety  and 
with  reasonable  dispatch,  it  would  be  absolutely 
necessary  to  provide  an  additional  staff,  probably 
judicial,  certainly  ministerial. 

The  amount  of  the  bus-neas  was  originally  so 
great,  and  the  staff  employed  so  inadequate,  as  to 
cause  the  existing  arrear ;  the  number  of  cases  not 
yet  wound  up  is  1,633,  being  nearly  one- half  of  the 
entire  number  brought  into  the  court  In  807  only 
of  these  1,63d  cases,  sales  have  Uken  plaee,  and  the 
settling  of  the  final  schedule,  which  is  the  most  im- 
portant stage,  in  only  216 ;  so  that,  irrespective  of 
the  accruing  business,  there  remains  1,300  cases  in 
which  sales  are  yet  to  Uke  plaoe»  and  U4Q0  eases 
io  which  final  schedules  have  not  yet  been  sealed, 
leaviog  about  one-third  of  the  business  undisposed 
of.  J  he  effect  of  this  pressure  in  retarding  the 
dispatch  of  business  may  be  estimated  from  the 
fact  shown  by  the  returns,  that  the  average  pefiod 
which  now  elapses  between  the  presenting  of  a  pe« 


tition  and  the  settlement  of  the  final  sohednle,  is 
about  three  years. 

For  the  reasons  we  have  mentioned,  we  are  of 
opinion  that  the  Incumbered  Estates  Court  ought 
not  to  be  continued ;  and  we  recommend  that  all 
its  powers  shall  cease  on  some  certain  and  early 
day,  and  that  thereupon  its  jurisdiction  shall  be 
transferred  to  the  Court  of  Chancery  in  Ireland, 
together  with  the  cases  then  remaining  undisposed 
of. 

We  feel,  however,  that  we  should  very  imper- 
fectly discharge  the  duty  entrusted  to  us,  if  we 
merely  recommended  this  transfer  without  regard- 
ing the  terms  and  conditions  upon  which  it  can  be 
safely  made,  so  as  to  insure,  as  far  as  possible,  the 
same  facility  for  the  dispatch  of  business  in  the 
Court  of  Chancery  which  exists  in  the  Incumbered 
Estates  Court,  and  to  adapt  it  to  the  efficient  per- 
formance of  the  new  functions  with  which  we  pro- 
pose that  it  shall  be  entrusted. 

(To  he  continued. J 


pECTORAL  AND  COUGH  MEDICINES. 

OLDRAM*S  COMPOUND  SYRUP  OF  SMIL  AX. 
This  gmtcAU  Sjmxp  coraWnet  with  the  iMlMimIc  and  rc»toraltv«  pro. 
pertlet  of  Smilax  Aipera,  the  looUilnff  Tirtuei  of  the  Garden  Lettuoe.  and 
the  efficadoiu  principle*  of  the  Ipecacuanha  and  other  expectoranti  It 
to  fiMiod  moit  uaefUl  in  affl-ctioni  of  the  cheat,  allaying  the  tmublewmie 
irritation  which  provokes  coughing,  and  removing  phlegm.  dIfllcuHj  ol 
braathing,  and  hoaneoeM.    It  to  alto  a  nice  medicine  fur  obildren. 

OLDHAM'S  COUOH  DROPS. 

Reeomnended  fbr  Coughe,  CoUs.  AMhinatIc  Complalnta,  HoopingA 

Cough,  and  aU  ordinary  CheiC  Aiftctlooe. 

A  teenoonAal  taken  occasionally  allayi  cough,  promotei  •spectontionc 

removei  hucklnesa  of  the  throat,  and  rdievea  aoreneaa  and  oppreMioo  oT 

thecheit.    Price  la. 

_  OLDHAM'S  ANODYNE  COUOH  LOZENOB& 

The  acknowledged  excellence  of  the  medicinal  ingredienta,  and  the  Se. 

ierved  reputation  which  they  have  acquired.  Induce  the  proprietor  to  r*. 

commend  them  aa  a  moat  efflcadoua  and  agreeable  preparation  fbr  the  re. 

U^ofieoentCoiigha»Culda,Aathni^HoopiiwCoughrac.   Prieela.pcr 

'       OLDHAM'S  8MILAX  AND  HIPPO  L0ZENG3S. 
Theae  asreeable  Loaengea  are  highly  beneficial  in  aootbinf  trritaUvw 
CoMSh jWvlng  the  Cheat,  and  removing  Hoaraeoeaa.    Fricela.  petbox« 

GEO.  OLDHAM  and  CO., 

Pharmaceutical  Chemiata  and  Apotbecariea. 
^     .  .      107.  ORArrON-ST,DubllnJ 

Of  whom  may  be  alao  had  Oldham**  Uttuoe  ^"-"irW-  K  per  tax  s 
HippoLoMiwea.  la.  per  box ;  Cayenne  Loaengea.  la.  per  box-,  JqJi^^m. 
Sore  Throat  Loaengea,  Ac,  Ac. 


M^ 


ONEY  advanced  on  Mortgage  of   Freehold, 

jfi  Cooybold,  aikl  Leaaebold  Property,  Money  In  Uie  FUada.  LIfc 
V*^S]5&.VW£if*»J^"*".*^*"A.*'><>  ****>"  approred  aecuritiea.  Addreaa. 
ivJJS£!?^F;  S^'\  \l  8WAN-STRECT,  (next  the  County  Court^ 
TRINITY  SQUARE,  LONDON,  wbola  Inatnicted  by  a  CUebt  to  l^ 
out  oooaldetaSle  auma  of  Money. 

Juat  PttUtohed,  price  Itt.  Od.,  by  Pbat,  Si. 

THE  LAW  OF  JUDGMENTS  AND  Exe- 
cutions, together  with  the  DUTIES  and  OFFICB  OF  SHE. 
5iE?MVffta2L*<>JX5Il®  *»'  EXECUTION  and  INTERPLEA- 
DERS with  INDEX,  NOTES,  and  CASES. 

Bf  ROBERT  W,  OSBORNE.  Ek|.,  BarriH«r,jMwr. 

Order*,  for  ibr  IRISH  ^JURl'^.T  lift  wkh  E.J.  MILL!  REN.  16,  COL. 
Ltp  K  iiK  EKN .  ai  by  Spiier  iKwt-paW),  will  ensure  ita  punctual  deHrery 
19  iJubHTi,  nt  itM  beiitg  Tantsriie^  tathe  Country,  by  Pbat,  on  tlie  day  of 
pWjlicMjoo,  #•    #         r  -w 

AH  cpmmuDicaUoD*  rm  t!i«  1H1SH  JURISTaretobelell.  addreaecd 
to  the  Kdltoi,  with  %ha  Pubhfther,  E.  J.  MILLIREN,  16,  COLLROE 
OB  fc;EN.  CocTapondij&u  will  uleam  fi?«  the  Name  and  Addreaa,  aa  the 
col u mum  of  lli«  paper  cannot  w  iicrupied  with  1 


CQmmunic*fian._FHjr  w^ii  Tht  Editor^  aocouatablc for  tbftietMM'atf 
Maiiuicnpti,  *c. 

Tbbmb  of  S<7B8CRtPTToii_(payabIe  in  advance) : 
-  Tssi^y,  S«t.         Half-yestly,  1  ?•.         Quarterly,  Si. 
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306 


-:  'iff  ^  IPHoik A«^ '  ^liRAt.f .    Jndgwi^iU'LJi^giiitr^ 

il>     >nL.>.  -      >    IT     >n.     ,...1      1^     1.,;,      M.j.;..K     >■      ■'■■'t  i  '  1  ^  ■' ■      mmt 


:  ...... o  ^i^ijBLlN,  JUNE  0.  1&6..       ^.      ;; 

hf|r;jwy;|n*^  well  l«ttled  that  the  recent  Pre^ 
Hdilef  Ad'hii^iiot  ahAred  thtf  fttodatneotfll  rofe  of 
pkiidii^'iMi  upon  d^norrfll^^ltie  court  Wereboood 
tb  give  judgirietit,  tior  only  upon  the  Idt  p)e94u]ig 
demurred  ^  jBnt^^it  di'ft  WtiVe  recldj-d*  For  ex- 
fl|iplf^  t]ie44i|iotfff%hp  demurred  to^b^pl^  ottb^ 
muammiUlbe ealted  upoik.tQ  i«^n:^ Vii 

iribijfcf|faertdefeo<hmtt/w  dMbt  bft<Qnable 

lDJlie^»ee  of  The  EedesuuHotA  Ctmtkk^kmt^  i^. 
Boim€$(ne^  le^orte^  liie'deiMEieKHkVHAff  been  de» 

i^fmafm  BmoA  ycfcBe4<H>  flltew^thiliflftiWlr  to  be 


Ami'ibe'i^mBUNi''  Lew  Preeedare^  Act  li^ck'^Mii 


dtottrri9r  lalbtn^  to  ^e'pldntiff^  r^fi!lcetion,tfpont^ 
g/nQUn(j|  that  th^  defence  did  not  disclose  a  v^lid  an< 
&wdv,to  tha«94o<U  ,.  Tl^vieif  Hfbjk^h  t))4  oqurt i^qw. 
^^lear  lo  adbplrof-iie  bwriiigr«f  the  dOth  aad^kei 
eectSbne  upon  this  question  is,  thai  so  far  they  leave 
the  previqua  Jaw  unaltered ;  th|it  to  repeal  so  bene- 
fifi^Wn  9r\mfi^  oi  kWi  ao^tOne  90  fomf^i  on 
jbfitlee,  woyld>iiN}tii^  very  e«predk  legMaiion^wiMi 
^  certainly  does  not  exist  Tn  the  clauses  referred  to, 
9pi  Ujft|tW  words. of  thfe&isliseaio^,  **  wherever 
]i^tta)sltelljJhe'  joiniid;  QDc^auy  ^^daatur^r^rthie  court 
Am  "plhi^eA'w^d^y^  jUdj^^e  aceordirfg  ^  tbe^ 
y^itV  j^0lt^6i,t^^  afford  positive  evidence 

in  favour  6t  the  continjL^j^oe .  oC  M^^  right  of  the 
caui(tf%0)^BeQiaMhaaiihole  rataorii*  WhiUt,^b«w- 
gieti  ^'^Vldm'hmt  W  may  no¥  be  ttl^tf  *>r 
(^4|^/t\^1  Vpc^iji^  Jifle  .law„  it,  eannot  be  denied' 
t^^  i^l^afairjadyfi^geiougbt  be  taben  by  a  paUj^ 
bctog  pefaii^eil^:}4ii  4feBwepef  ta  <dcin«w'ofa iettuP^ 
^him^sMi^  ^^pthe6!  hit  opponent" of  the^^d^lF^br 
^H|i?A"^3ft  ^li  js.o^lj  H^bt  thatfif  tVeyarty  %-' 
QiiaUy  d^xnurring^to  the  last  pleading^ should,  be 


hadprcTtously  arrived  a^  and  actaally  overruled  a 


Ccart^n^Bafhequcrax|»rfl>icdti^  contfaQr,«kNBldD» 
<a*4n  the  very  laic  case  gf  O* J?»  wwTT^i^XQ'B. 


where  a  party  should  dejauror^  te/itir  to  thi  pre- 
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▼ious  pleading,  without  having  noted  points  of  ob- 
jection, the  argument  ought  to  be  adjourned  at  his 
expense.  This  rule  would  be  an  excellent  one  in 
practice,  and  would  entirely  obviate  any  hardship 
which  might  otherwise  be  expected  to  result. 


INCUMBERED  ESTATES  INaOIRY  COMMISSION. 

REPORT. 

(Continued from  page  180.) 

The  course  of  practice  and  procedure  adopted 
in  the  Incumbered  Estates  Court  has  worked  well, 
and  given  general  satisfaction.  So  far  as  relates 
to  the  sale  of  estates  and  the  proceedings  incident 
thereto,  we  cannot  suggest  any  improvement  in  it. 
Of  the  proceedings  for  the  distribution  of  the  pur- 
chase money,  it  has  been  suggested,  and,  we  think, 
with  reason,  that  a  more  formal  record  ought  to  be 
kept,  a  fuller  opportunity  allowed  for  making  writ- 
ten objections,  and  a  more  careful  supervision  ex- 
ercised with  respect  to  unopposed  claims.  We  re- 
commend, therefore,  that  the  same  general  course 
of  practice  and  procedure  be  adopted  in  the  Court 
of  Chancery  with  respect  to  all  sales  in  that  court, 
and  that  in  the  framing  of  General  Rules  for  the 
regulation  of  the  Court  of  Chancery  the  existing 
practice  in  the  Incumbered  Estates  Court  be  sub- 
stantially adopted,  with  tlie  alterations  suggested 
in  this  Report. 

In  addition  to  the  conferring  parliamentary  title, 
the  peculiarities  in  the  mode  of.  procedure  which 
chifily  recommend  the  practice  of  the  Incumbered 
Esttates  Court  are : 

1.  That  the  same  judge  has  the  entire  conduct 
of  the  case  in  all  its  stages,  subject  to  a  cheap  and 
ready  appeal  from  his  decision. 

There  is,  indeed,  a  Master  in  the  Incumbered 
Estates  Court,  but  the  power  of  making  references 
to  him  has  been  very  sparingly  exercised  by  the 
Commissioners  ;  and  both  they  and  the  Master 
concur  in  opinion  that  such  references  ought  not 
to  be  made,  but  that  all  inquiries  and  accounts 
connected  with  euch  case  should  be  disposed  of  by 
the  judge  himself,  assisted  by  a  clerk  under  his  im- 
mediate superintendence,  and  acting  according  to 
bis  directions ;  thus  dispensing,  as  far  as  possible, 
with  the  necessity  of  communicating  through  the 
medium  of  written  orders  and  reports.  The  Com- 
missioner himself  reads  the  abstract,  directs  the 
searches,  and  satisfies  himself  that  no  act  appears 
upon  them  which  invalidates  the  title,  his  clerk  or 
examiner  compares  and  verifies  the  deeds,  but  the 
Commissioner  himself  pronounces  his  judicial  opi- 
nion as  to  the  validity  of  the  title,  and  upon  bis 
responsibility  the  sale  takes  place :  the  consequence 
is,  that  be  is  familiar  with  the  case  in  all  its  subse- 
quent stages ;  and  when  objections  are  made  by  a 
purchaser,  or  the  rights  and  priorities  of  parties  in- 
terested are  discussed  upon  the  distribution  of  tbe 
fonds^  it  is  not  necessary  to  state  the  case  to  him 
again  in  detail,  as.it  would  be  to  a  judge  who  had 
been  previously  unacquainted  with  the  cause :  thus 
the  business  is  dispatched  with  greater  promptness,  - 


and  without  those  technical  difiiculties  which  are 
incident  to  a  system  proceeding  by  references  and 
reports. 

2.  There  is  an  immediate  sale,  with  a  simple 
form  of  conveyance,  upon  the  execution  of  which 
possession  is  forthwith  given  to  the  purchaser. 

3.  The  proceedings  are  exempt  from  fees  and 
stamps,  and  the  forms  are  simple  and  unincum- 
bered by  technicalities. 

By  whatever  tribunal  the  jurisdiction  to  sell  and 
give  parliamentary  title  may  be  exercised,  we  think 
that  it  is  absolutely  necessary  that  these  advantages 
should  be  preserved,  and  consequently  that  before 
the  transfer  of  the  jurisdiction  of  the  Incumbered 
Estates  Court  to  the  Court  of  Chancery,  the  cod* 
stitution  and  practice  of  tbe  latter  court  must  be 
remodelled  ;  and  for  that  purpose  we  recommend 
the  following  alteratious  :— 

That  the  ofiioe  of  Master  of  the  Court  of  Chan- 
cery be  abolished.  This  has  been  done  in  England 
under  the  15  &  16  Vic,  c  60 — and  we  recommend 
that  the  change  in  this  country  should  be  carried 
out  in  an  analogous  manner ;  that  vacancies  in  the 
office  of  Master  should  not  be  filled  up ;  that  no 
references  should,  for  the  future,  be  oaade;  but 
that  the  Masters  should  wind  up  the  business  at 
present  in  their  offices,  and  be  released  from  the 
performance  of  their  duties  as  soon  as  that  busi- 
ness is  completed,  or  at  such  times  as  the  Lord 
Chancellof  may  direct. 

The  system  of  receiverships  in  Ireland  is  peca* 
liar,  and  an  officer  will  stilL  be  required  to  control 
and  regulate  the  conduct  of  receivers,  and  to  audit 
their  accounts,  as  well  as  to  superintend  the  ma- 
nagement of  the  estates  of  lunatics  and  minors. 
We  recommend  that  one  of  the  present  Masters 
be  retalped  for  that  purpose. 

In  the  place  of  tbe  Masters,  whose  office  we  thas 
propose  to  abolish,  we  recommend  that  two  Vice- 
Chancellors  be  created,  and  that  the  Lord  Chan  • 
cellor,  the  Master  of  the  Rolls,  and  the  two  Vice- 
Chancellors,  should  be  the  judges  of  the  Court  of 
Cbaaoerr* 

In  order  to  carry  out  the  principle  to  which  we 
have  adverted,  of  entrusting  each  case  throughout 
to  a  single  judge,  being  that  now  adopted  in  the 
Court  of  Chancery  in  England,  the  Master  of  the 
Rolls  and  the  Vice-chancellors  should  each  have 
the  entire  conduct  and  responsibility  of  every  cause 
or  matter  in  their  respective  courts,  from  its  com- 
mencement to  Its  termination,  subject  to  the  right 
of  appeal ;  and  should  discbarge  the  dpti^  nt  pre-, 
sent  performed  by  tbe  Incumbered  Estates  Com- 
missioners, save  that  the  actual  sales  by  auction 
should  take  place  before  an  officer  to  be  appointed 
ibr  that  purpose* 

.  In  order  to  assist  the  Master  of  the  Rolls  and 
th^  Vice- Chancellors  in  the  discharge  of  their  du- 
ties, we  are  of  opinion  that  each  should  have  at- 
tached to  his  court  two  chief  clerks  and  two  junior  ^ 
clerks— who  should  be  appointed  by  the  Judge*  as 
he  is  the  person  responsible  for  the  due  perfornu. 
ance  of  their  duties,  and  should  hold  the  office  un- 
til removed — -they  should  perform  such  duties  a^ 
may  be  enjoined  by  the  judge,  and  should  b*  nti-- 
der  his  pontro}.    Each  judge  shoold  hi^ve  the  pqweri 
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of  removiog  any  of  the  clerks  in  hit  own  court,  for 
oaase  to  be  eipressed  in  the  order  to  be  made  for 
that  pnrpofe,  and  such  clerks  should  be  removable, 
witboot  assigning  any  oanse,  by  the  three  judges, 
or  by  any  two  of  them,  of  whom  one  should  be  the 
judge  to  whose  court  he  is  attached. 

The  clerks  being  under  the  immediate  control 
and  auperintendence  of  the  judge,  should  submit  to 
him  all  matters  of  difficulty,  and  communicate  per* 
soaally  with  him,  without  the  necessity  of  making 
Feporto  or  orders.  If  this  be  not  carefully  attended 
t<H  the  office  of  derk  may,  in  course  of  time,  become 
like  that  of  Master,  a  result  to  be  guarded  against ; 
this  will  be  most  effectuaDy  done  by  taking  care  that 
as  far  as  possible,  the  business  shall  be  treated  as 
having  been  performed  by  the  judge  himself,  al- 
though the  details  have  been  carried  out  by  clerks. 

The  appeal  from  the  Commissioners  of  Incum- 
bered Estates  Court  to  the  Privy  Council  has  hi- 
therto given  very  general  satisfaction,  and  all  the 
witnesses  concur  in  pointing  out  the  value  of  such 
an  appelate  tribunal;  there  is  only  one  matter 
connected  with  it  of  which  we  cannot  approve, 
namely,  the  power  vested  in  the  Commissioners  of 
allowing  or  refusing  an  appeal,  which  should  be 
given  to  the  suitor  as  a  matter  of  right.  In  re- 
comnMnding  tlie  transfer  of  the  jurisdiction  to  the 
Court  of<  Chancery^  it  becomes  necessat*y  to  consi- 
der whether  the  Same  appellate  tribunal  ought  to 
he  continued,  and,  if  not,  what  other  can  be  sub* 
stitated;  as  It  would  be  very  inexpedient  to  de* 
prive  the  suitor  of  the  right  of  appeal  to  a  trtbimal 
in  Irdand)  and  leave  him  only  an  appeal  to  the 
House  of  Lords.  We  ane,  however,  of  opinion  that 
the  Privy  Council  ought  not  to  be  the  pemanent 
Coort  o€  A>peal :  it  is  a  fluctuating  body,  there  is 
Bo  obligation  upon  its  members  to  attend,  and  if^ 
as  ia  probable,  the  appeals  should  become  num'er** 
ooB,  it  18  to  be  feared  that  it  could  not  at  all  timet 
he  rdied  npon  as  Constituting  an  adequate  appel- 
late tribiRmL  We  are  convinced  that  the  establish- 
■leot  of  a  Court  of  Appeal,  afibrding  fkcility  to  the 
soitor  of  having  his  Case  promptly  reconsidered,  is 
abaoteely  essential  to  the  proper  woHung  of  a  tri» 
hfiiial  giving  parliamentary  title.  In  a  very  great 
na^tj  of  cases  an  appeal  to  the  House  of  Lords 
is,  from  its  expensive  character,  quite  beyond  the 
ivach  of  parties,  especially  where  the  property  ia 
smalL  We  have,  however,  no  intention  of  recora- 
Bedding  any  interference  with  the  right  of  appeal 
to  the  House  of  Lords ;  but,  considering  the  pow^ 
sfs  proposed  to  be  conferred  upon  the  Court  of 
Qumcery,  we  think  that  an  appellate  tribunal  is 
also  9eeMsary.  We-  halve  vety  much  considered 
how  this  appellate  tribunal  ahoold  be  c6nstituted. 
At  present  the  appeal  in  Chancery  ia  from  the 
Master  to  the  Master  of  the  Rolls  or  the  Lord 
Chaiioellcir>  from  the  Master  of  the  Rolls  to  the 
Lord  Chancellor,  and  from  him  to  the  House  of 
Lorda  In  our  opinion  an  appeal  from  one  judge 
to  another  judge  sitting  alone  is  not  satisfactory. 
We  were  at  first  disposed  to  recomnnend  that  the 
Coon  of  Appeal  should  consist'  of  three  of  the 
jvdges  of  the  court,  but  we  are  satisfied  that  to 
withdraw  horn  the  disdiarge  of  the  daties  of  their 
own  court  either  the  Master  of  the  Rolls  or  the 


Vice- Chancellors,  for  the  purpose  of  hearing  ap- 
peals, would  inconveniently  impede  the  business  of 
their  courts.  We  have  arrived  at  the  conclusion 
that  the  Conrt  of  Appeal  should  consist  of  the 
Lord  Chancellor  and  an  additional  judge,  and  that 
the  suitor  should  have  a  right  of  appeal  to  that  tri- 
bunal fVom  every  decision  of  the  Master  of  the  Rolls 
and  the  Vice- Chancellors.  A  Court  of  Appeal,  con- 
sisting of  two  judges,  has  this  advantage — that  in 
every  case  there  will  be  at  least  two  opinions  in 
support  of  the  decision ;  if  the  Court  of  Appeal 
be  divided  in  opinion,  the  order  of  the  judge  below 
will  stand  unreversed.  We  recommend  that  the 
second  judge  of  the  Court  of  Appeal  should  be 
nominated  by  her  Majesty,  and  should  be  select- 
ed, in  the  first  instance,  from  the  ex-Chancellors  of 
Ireland ;  or,  if  there  be  no  ex-Chancellor  eligible 
or  willing  to  accept  the  office,  that  such  additional 
judge  should  be  selected  from  amongst  the  Com- 
mon Law  Judges  for  the  time  being ;  or  in  case  it 
should  be  considered  necessary  to  have  a  perma- 
nent judge  for  this  purpose  alone,  that  a  Lord  Jus- 
tice be  specially  appointed  by  her  Majesty.  In  case 
an  ex-Chancellor  or  a  Common  Law  Judge  be  ap- 
pointed to  the  office,  we  contemplate  that  there 
should  be  such  an  increase  of  salary  and  rank  as 
will  induce  him  to  accept  it.  In  recommending 
the  nomination  of  a  Common  Law  Judge,  we  have 
assumed  that  he  will  be  able  to  discharge  the  du- 
ties thus  thrown  upon  him  in  addition  to  his  own, 
but  if  the  number  of  appeals  shall  prove  to  be  such 
aa  to  render  that  impracticable,  then  it  would  be 
expedient  to  appoint  a  Lord  Justice.  This  will 
provide  an  appellate  tribunal  in  Ireland  for  all  case«, 
save  those  originally  heard  and  decided  by  the 
Chancellor  sitting  alone;  after  the  most  anxious 
consideration  we  find  ourselves  unable  to  suggest 
any  fitting  tribunal  for  the  rehearing  of  such  cases 
in  Ireland ;  and  we  are  therefore  of  opinion  that 
they  must  continue  to  be  brought,  as  heretofore, 
before  the  House  of  Lords. 

The  alterations  in  the  constitution  of  the  Court 
of  Chancery,  as  well  as  the  transfer  of  the  jurisdic- 
tion, can  only  be  carried  out  by  an  Act  of  Parlia- 
ment; but  the  details  of  the  procedure  must  be  re* 
gnlated  by  General  Rules.  The  rules  should  be 
framed  by  the  four  judges  of  the  court,  or,  in  case 
they  difier,  by  any  three  of  them,  of  whom  the 
Chanoetter  should  be  one.  Such  rules  should,  as 
nearly  as  possible,  follow  the  present  practice  of 
the  Incumbered  Estates  Court,  with  respect  to  pro- 
oeiBdings  for  sale ;  and  in  the  regulation  of  the  ge« 
neral  prhctice  of  the  court  they  should  conform  to 
the  practice  in  the  English  Court  of  Chancery. 
We  think  it  for  the  interest  of  the  public  and  the 
prbfession,  that  the  English  and  Irish  Courts  of 
Chancery  should  be  assimilated  in  their  practice 
as  closely  as  circumstances  will  permit,  so  that  the 
dedskms  of  each  may  be  applicable  to  both,  and 
thus  tend  to  establish  a  uniform  system  in  the  two 
coantries. 

Wi^  respect  to  the  present  8}'8tem  of  taking 
evidence  in  tiie  Court  of  Chancery,  which  is  almost 
exclusively  by  affidavit,  we  recommend  that  it  be 
altered,  and  the  English  practice  introduced.  We 
think  that  the  system  of  making  proof  by  affidavit 


Digitized  by 


Ljoogle 


184 


THE  IRISH  JURIST. 


18  a  very  coDvenient  one,  and  the  least  expensive ; 
bat,  in  order  to  effectnate  justice,  it  should  be  sub- 
ject to  some  cheek  and  control.  We  propose,  there- 
fore, in  addition  to  the  now  existing  power  of  viva 
voce  examination  before  the  court,  that  wherever  a 
witness  refuses  to  make  an  affidavit  it  shall  be  in 
the  power  of  the  party  requiring  his  evidence  to 
summon  and  examine  him  before  one  of  the  Exa- 
miners of  the  court,  or  a  special  Examiner  appoint- 
ed for  that  purpose ;  and  that,  when  a  witness  has 
made  an  affidavit  it  shall  be  in  the  power  of  any 
other  party  in  the  cause  or  matter  to  compcfl  him 
to  attend  for  the  purpose  of  viva  voce  cross-exansi- 
nation,  upon  giving  notice  for  that  purpose.  The 
adoption  of  this  practice  in  England  has  been  found 
to  afford  a  salutary  check  against  the  making  of 
improper  and  uncandid  affidavits. 

A  main  cause,  in  the  opinion  of  all  the  witnesses, 
of  the  successAil  operation  of  the  Incumbered  Es^ 
tates  Court  is — ^the  exemption  of  its  proceedings 
from  fees  and  stamps.  To  tax  the  suitor  for  the 
maintenance  of  courts  of  justice  is  unsound  in  prin* 
dple,  and  in  its  practical  operation  extremely  inju- 
rious. This  opinion  is  in  exact  conformity  with  the 
view  of  the  English  Common  Law  Commissioners, 
as  stated  In  their  Report  of  the  Session  of  1851,  in 
which  they  recommend  the  abolition  of  all  fees  by 
the  suitor,  a  recommendation,  the  propriety  of  which 
hj  we  believe,  acquiesced  in  by  all  those  who  have 
considered  the  subject,  although  considerations  of 
finance  have  been  hitherto  allowed  to  interfere  whh 
its  universal  adoption.  When,  however,  it  is  pro- 
posed that  a  parliamentary  title  should  be  given,  it 
becomes  peculiarly  necessary  that  the  proceedings 
which  are  to  produce  that  result  should  be  exempt 
from  fees  and  stamps.  The  best  safeguard  against 
the  danger  of  overlooking  or  defeating  the  righta 
of  absent  parties,  a  danger  necessarily  incident 
more  or  less  to  the  proposed  system,  will  be  pro- 
vided by  giving  the  utmost  possible  publicity  to 
all  the  proceedings,  and  by  affording  to  every  per- 
son complete  facility  of  access  to  thedocumente,  and 
of  procuring  hiformatfon  without  incurring  any  ex* 
pense,and  withont the  necessity  ofreWrtingtoprbfefr- 
sional  assistance.  This  hasr  been  fully  accomptlsb. 
ed  by  the  practice  of  the  fncwnbered  Estates  Court. 
The  petition,  the  schedule,  and  other  ImfMiHtfntdc^ 
cuments  which  ahow  ihe  rights  <rf  all  tNirtie%  and 
the  manner  they  are  dealt  with,  are  kept  h^  a  pftb^ 
lie  office,  to  which  all  persdns  ha'^e  acc<lss>  tin§^  %i 
which  thb^'  dbcuttit^nfts  ^n  be  Inspe^ed  wSfKo^ 
charge.  Of  IhW  ^^f  tfie^pttblHc»hiiv6  !a*g«|t 
avdled  themselves,  and  ^  the  'MtAt  has  ^eente 
many  cases  as  well  to  apjirfte'  pa^^es  of 'thiji^ 
rights  and  enaWe  thfeur  to  poj  the»  for#ar*j  a* 
to  save  them  ftotfl  incttrrihg  tedesa  ^xplrose^  kf 
satisfying  thems'elves  that  their  stippos^  ^lail 
were  not  sustainable.  The  case  is  (fil^renC'iti 
Chancery':  paymentHntisl  be  *^ma(de^' the  inspec- 
tion of  documents;  <?opies  can  only  l%^«bMMd'iat 
grki  exp^iis^  ahd,  ft'orii  thetet:bni<6hl'^if^titef  «f 
the  proceedings,  it  is  practically  impoasibkf  Uff^^ 
noD  professional  persotf  to  acquire  nMxtAife  tiyA>r- 
mation  as  to*  the  state  of  a'oauseoir  ttaM^,'atttf 
the  allegations  put  for\^td  In  it,  Without  eMpldy^ 
ing  a  solicitor,  and  incurring  cdnsideraUe  cost| 


this  frequently  deters  persons  from  making  inqul* 
ries  unless  they  have  a  very  confident  opinion  that 
the  result  will  be  the  establishment  of  their  rights. 
We  cannot,  therefore,  recommend  the  entrusting 
to  any  court  the  power  of  giving  parliamentary  ti« 
tie,  unless  Its  proceedings  shall  be  exempted  from 
charges  which  impede  Inquiry  and  prevent  pub- 
licity ;  and  we  ore  convinced  that  the  consequence 
of  imposing  such  charges  would  be  dangerous  lb 
the  extreme.  In  addition  to  other  causes,  the  vk- 
Istence  of  fees  and  stamps  on  proceedings  in  Cfaan^^ 
oery  hab  been,  we  believe,  a  main  cause  of  the  d^ 
lays  witich  existed  In  that  court ;  clients  and  aoli- 
dtors  were  reluctant,  and  oflen  unaUe^  to  incur 
the  heavy  expenditure  required  at  <every  step ;  and 
if  the  opposing  party  were  an  obstinate  and  expe- 
rienced litigant,  he  had  it  In  his  power  so  to  con- 
duct the  proceedings  as  to  lead  to  considerable  ex- 
pense and  vexation.  The  costs  in  Chancery  have 
been  very  considerably  reduced,  and  the  delaye  of 
the  proceedings  diminished,  by  the  operation  of  the 
Chancery  Regulation  Act;  but  the  stamps  and  fees 
form  stlH  a  large  item  of  expense* 

It  would  obviously  be  Inexpedient  to  make  any 
dIMnctlon  in  respect  of'  charge  betti^een  difibrent 
modes  of  profieeding  in  the  same  conrt,  and  we 
therefore  recommend  that^  eoncuitently  with  the 
proposed  change,  the  fees  and  staanpe^  upen  ell 
proceedings  In  Chancery  be  aboBshed,  or  Tedaoed 
to  such  an  amount  as  not  to  incerf^  witbihe  due 
dispatch  of  business,  or  prevent  the  IbU  pctbtiaiCjr 
of  the  proceedings. 

With  respect  to  the  comparative  amount  of  ex- 
pense In  Chancy  and  in  the  Incunibered  Estates 
Court,  we  are  of  opinion  that  If  the  former  comrt 
be  remodelled  and  altered,  as  we  have  suggested, 
the  necessary  costs  of  proceedings  there  ought  not 
to  be  greater  than  they  have  been  In  the  latter 
court  It  appears  from  the  return,  which  will  be 
found  Itt  the  Appendix,  that  loathe  InoumbeMd  £e- 
tates  Court  the  taxed  cosu  of  petitioner^-e^  peai- 
ties  having  the  carriage  ef  prdceedlngs  'up(  to*  the 
present  time,  ameunt  to  £854^707  la.  M^— wMoh 
includes  a  sum  of  £28,960  16s.  Id.  allowed  for 
vttirveys'  and^  valuatktos.  Many  of  the  witnessqa 
say^tfiiit^tke  expenditure  undc^  this  laitar  head 
'fias'Beeri 'toO'  greats  and  we  think  that  H  may  be 
cbntfiderably  euvtailed  in  future  wkhoait  deiriaieiit 
to-thesalet^Hheestatas^   '  '  .  ^^ 

^  W^ttlMk'itHli^ltXfradd  that  4l»e  Teaing  Oe- 
'^ffl^at  %rth^  IiMUtttb^rM  fistutes  GoiuK  has  been 
^6ohdfi^f#d%ftA  g^flft>«£B^H0yir'bbtv1»  ti^l'ttj^pear 
ft'olfi'ih^  vfaiaiWi  >bf^e'*eor^^^i6tiiMDg  depairtaiettt 
%^ChlM)^}9'¥h(^t<VMre  la^dtMMderahle  ernaair 
there,  and  that  some  assistafte)^  Mght  teb^pro- 
Vla^  kf^^«^  hbtt^'ifirfaMpseieitfl  "nMldvto  insure 
ih*4A"<^  jA^Wfk^x^lton  Shjottii^  '' > 
^  ^In*  ord^l^ttrth^r  to  mu^r  (Hibfia^  ^and  dm  etf> 
t>MIB6h  »>  thi€iai!ihir^of^MiitoesiP##  reeddimeMl 
that  a  carefl^%«<6did  ^be  iMpt  %^  the  p^i^lpi^^ 
Vd^d^  ifr>hls>  Cky^rt;  a]id  tl^^  eaeh  #ud|e  4ind 
^jffilt^orGaifdtild  MdCialfy  laake-^etilf nt  Df  the  atate 
#»d'  W^ch >el?4ifuMMsli'%efW^  Um-  m  the  Lof4 
€hah<^Hdh^'  ^^>ar^'farthei<» of  opinion^  that  k 
i^heitid^lyd  ebnsidM)d>to  be^the  duty  of  each  judge, 
when  the  prbceedings  in  any  cause  or  matter  are 
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not  conducted  with  doe  dispatch,  to  inrestigate  the  j 
cause  of  the  delay,  and,  where  necessary  or  expo-  < 
dient,  to  oblige  the  parties  to  proceed  with  dili- 
gence and  expedition. 

The  change^  which  we  have  recommended  will, 
if  carried  out,  impose  many  new  and  onerous  du- 
ties both  on  the  judges  and  the  officers  of  the 
court ;  and  as  much  of  the  business  at  present  dis- 
charged by  the  officers  will  become  unnecessary 
under  the  new  arrangements,  we  recommend,  in 
order  to  the  effiectual  working  of  the  court,  and  the 
due  apportionment  of  the  bunness,  that  the  Lord 
Chancellor  should  be  invested  with  the  power  to 
£rect  any  officer  of  the  court,  save  the  clerks  at- 
tached to  the  courts  of  the  Master  of  the  Rolls  and 
Vice-Chancellors,  to  discharge  such  new  duties  as 
he  may  think  expedient.  In  addition  to  the  staff 
at  present  employed  in  Chancery,  officers  will  be 
required  to  carry  on  the  new  business  which  will 
devolve  on  the  court;  and  we  recommend  the 
transfer  of  the  powers  and  business  of  the  Incum* 
bered  Estates  Court  to  the  Court  of  Chancery,  in 
the  reatonable  expectation  that  those  officers  of  the 
Incumbered  Estates  Court,  who  have  efficiently  dis- 
charged their  duties  there^  and  from  experience 
have  become  familiar  with  the  practice  and  the  de- 
tails of  buMuess,  will,  so  far  as  may  be  practicable 
and  necessary,  be  transferred  to,  and  made  officers 
eA  the  Court  of  Chancery. 

It  will  be  indispensable  to  erect  suitable  build* 
ings,  contiguous  to  the  Four  Courts,  for  the  aocom- 
BMxlation  of  the  new  judges  and  officers ;  and  the 
title  deeds  and  documents  at  present  deposited  in 
the  Incumbered  Estates  Court  ought  to  be  trans- 
fened  to  the  Court  of  Chancery,  and  kept  there 
with  the  records  of  that  court,  with  power  to  per- 
sons interested  to  inspect  them,  on  obtaining  per- 
mission for  that  purpose. 

The  fi^lowing  is  a  summary  of  the  recommen- 
dations which  we  respectfully  submit  to  your  Ma  • 
jesly  :— 

1.  That  a  parliamentary  title  should  be  given  to 
purehasecs  upon  the  transfer  of  land  in  Ireland  un- 
der judicial  sales. 

2,  That  the  jurisdiction  to  give  parliamentary 
title  should  be  extended  to  all  estates,  as  well  un- 
incorabered  as  incumbered,  by  whatever  tenure 
they  may  be  held,  provided  the  title  be  submitted 
to  judicial  investigation,  and  found  satirfaotory. 

S.  That  In  case  the  tribunul  empowered  to  con- 
fer Bttcli  tula  shall  b^  of  opinioa  that  a  coiyiplete 
fftarUamentary  titl^  eughtoaot  ti^  be  cenvc^yed,  it 
sbonUt  have  pipwer:te  ooavey  a  qualified  parlia^ 
menHtry  lMs»  snob  quidlfioation  ,bekig^^xpre«sed.ip 
the  de^  pf  coBveyaa^M. 

4»  TbaC^ihis  jurisdietiQa'Shoidd  be  vested  in  the 
Coart  of  Chauoef^  in'jrelai4i^*od.that  thereupon 
the  I(aicuiiibered^£f|^ea^€9«rt  should  cease  toex- 
ist»  ai|d  all  iUrp^wersb0' vested  iq>  and  its  business 
tiaaslerre^  la«^  the  Qwiftrof  Chancery. 

5.  thm,  the  office  of  Master  of  the  C<Mirt  of  ( 
OMmoery  be  aboUshed,  ifk  a  manner,  fnal^ous;  19 1 
that  provided  by  the  t#U^aad  16th  of  the  Queen, 
chap.  60  f  subject,  however,  to  thecoatiatiaaee  of 
an  officer  Ibr  the  purpose  of  controUing  and  regu*  ^ 
laiing  the  maoagement  of  estates  by  re^rers^  and  * 


for  passing  receivers',  guardians',  and  conunittees* 
accounts. 

6.  That  the  Court  of  Chancery  should  consist  of 
the  Chancellor,  the  Mnster  of  the  Rolls,  and  two 
Vice-Chancellors,  who  are  to  be  the  judges  of  that 
court. 

7.  That  a  Court  of  Appeal  should  be  const!* 
tnted,  consisting  of  the  Lord  Chancellor  and  an 
additional  judge ;  such  judge  to  be  selected  from 
the  ex- Chancellors,  or,  if  there  be  none  eligible  to 
that  office,  or  willing  to  accept  it,  from  amongst 
the  Common  Law  Judges  for  the  time  being,  to  be 
nominated  for  that  purpose  by  your  Majesty,  or  in 
case  it  shall  be  thought  necessary,  such  additional 
judge  to  be  specially  appointed  by  your  Majesty, 
and  to  be  the  Lord  Justice  of  the  Uourt  of  Ap- 
peal. 

8.  That  the  Master  of  the  Rolls  and  the  two 
Vice-Chancellors  should  each  have  the  entire  con- 
duct and  responsibility  of  each  cause  or  matter  in 
their  respective  courts,  from  its  commencement  to 
its  termination,  subject  to  the  ordinary  right  of  ap- 
peal. 

9.  That  the  Master  of  the  Rolls  and  the  two 
Vice-Chancellors  should  each  have  attached  to 
their  respective  courts  two  chief  clerks  and  two 
junior  clerks ;  that  such  clerks  should  be  appoint- 
ed by  the  judge  of  the  court,  and  should  hold  their 
office  until  removed ;  that  it  should  be  in  the  power 
of  each  judge  to  remove  any  of  the  clerks  in  bis 
own  court,  for  cause  to  be  expressed  in  the  order 
to  be  made  for  that  purpose ;  and  that  such  clerks 
should  be  removable  by  the  three  judges,  or  by  any 
two  of  them,  of  whom  one  should  be  the  judge  to 
whose  court  he  is  attached,  without  assigning  any 
cause. 

10.  That  the  practice  of  the  Court  of  Chancery 
as  to  the  sale  of  estates  should  be  regulated  by  Ge- 
neral Rules,  and  be  assimilated,  as  far  as  possible, 
to  the  present  practice  and  procedure  of  the  In- 
cumbered Estates  Court. 

1 K  That  such  General  Rules  should  be  made  by 
the  Lord  Chancellor,  the  Master  of  the  Rolls,  and 
the  two  Vice-Chancellors,  or  any  three  of  them,  of 
whom  the  Chaneellor  should  be  one ;  and  that  the 
same  be  required  to  be  laid  before  both  Houses  of 
Parliament. 

12.  That  in  all  canses  and  matters,  where  a  wit* 
ness  refuses  to  make  an  affidavit,  or  where  a  wit- 
Xtem  has  made  an  affidavit,  it  should  be  in  the  power 
of  aayv  pftr^y  to  such  cause  or  matter  to  examine  or 
eross-examine  sueh  witness  viva  voce  before  one  of 
^e  Examiners  of  the  Court  of  Chancery^  or  before 
^  Examiu^  to  be  specially  appmnted  for  that  pur« 
fiose ;  and  that  the  practice^  as  at  present  establish- 
ed m  the  Court  of  Chancery  in  England  for  this 
purpose^  should  be  extended  to  the  Court  of  Chan- 
cery in  JhreUnd. 

:\^  TItat  each  judge  and  officer  of  the  Court  of 
Qheneery 'sh^ld  aonoally  make  returns  of  the  state 
%n4  dispatch  4^  business  before  him  to  the  Lord 
Qiaiiq»llorv     ,' 

U«  That  it  should  be  the  duty  of  the  judgs^ 
when  the  proceedings  to  any  caus^  or  matter  are 
not  conducted  with  due  dispatch,  to  call  upon  the 
parties  te  explain  the  cause  of  the  delaj  1  and  that 
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the  judge  dhoald  be  invented  with  compultory  pow« 
ers  to  expedite  the  cause  or  matter. 

15.  That  stamps  and  fees  upon  all  proceedings 
in  Chancery  should  be  abolished,  or  reduced  so 
much  as  not  to  interfere  with  the  dispatch  of  busi- 
ness or  the  publicity  of  the  proceedings. 

The  recommendations  which  we  have  submitted 
involve  important  changes*  and  will,  if  adopted,  re- 
quire to  be  carried  into  effect  with  great  care. 
They  are  not,  however,  without  precedent  or  au^ 
thority ;  and  we  believe,  that  if  worked  out  in  their 
true  spirit,  they  will  not  only  facilitate  the  sale  and 
transfer  of  land,  but  also  tend  to  the  better  admi- 
nistration of  justice. 

All  which  we  humbly  submit  for  your  Majesty's 
gracious  consideration. 

Witness  our  hands  and  seals  this  twenty-Qrst 
day  of  May,  1855, 


MAZIERE  BRADY,  C. 
JOHN  ROMILLY. 
JAMES  HENRY  MONAHAN. 
FRANCIS  BLACKBURNE. 
ABRAHAM  BREWSTER. 
RICHARD  BETHELL. 
MOUNTIFORT  LONGFIELD. 
J.  D.  FITZGERALD. 
H.  M.  CAIRNS. 

James  Authont  Lawson,  Secretary. 


(Seal) 
(Seal.) 
(Seal.) 
(Seal.) 
(Seal.) 
(SeaL) 
(Seal.) 
(SeaL) 
(Seal.) 


Tjltvk  No*  1.— -QusaTioNfii  addbesskd  to  tbs 

COMMISSIONSRS  OF  THE  INCUMBERED  ESTATES 
COUBT. 

1.  Give  a  short  outline  of  the  coarse  of  practice 
adopted  in  your  covrt  in  the  case  of  a  petition  for 
sale,  and  the  sevM'al  steps  taken  from  the  present- 
ing of  the  petition  to  the  payment  out  of  the  monies 
realized  by  the  sale. 

2.  Does  auy  defect  or  imperfection  in  that  course 
of  practice  occur  to  you  ?  and  if  so,  state  the  same, 
and  any  remedy  which  you  can  suggMt 

S.  Cfan  you  suggest  any  modification  or  altera* 
tions  in  the  constitution  of  the  court,  or  in  its  prao* 
tice  or  forms  of  procedure,  which,  in  your  opinion, 
would  be  calculated  to  make  the  system  more  per- 
fect? 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court,  or  itM  mode  of  procedure, 
which)  in  your  opinion,  have  mainly  contributed  to 
its  suecessCdl  operations  ? 

5.  What,  according  to  your  etperience,  have 
been  the  practicml  results  of  giving  a  ParliameQtary 
title? 

6.  In  your  opinion,  ought  the  privHeffe  of  obtain- 
ing Parliamentary  title  to  be  continued  and  made 
permanent,  and  should  siioh  privilege  be  confined 
to  incumbered  estates,  or  limited  to  lands  of  any 
pirtknilar  tenure?  ... 

7.  Can  you  estimate  the  time  within  Which  tli^ 
bosioess  of  the  oourt  o«a  be  completed,  suppoaiilg 
the  period  now  Kmited  for  recetying  peiitioas  k  mk . 
extended?  > 

a  b  the  preseul  staff  of  officers  and  dedcasufBl- 


eient  for  the  effectual  discharge  of  the  business  of 
the  court  ? 


Answers  of  the  Commissioners  of  the  Incum- 
bered Estates  Court  to  Questions  in  Pa- 
per No.  1. 

1.  Give  a  short  outline  of  the  coarse  of  practice 
adopted  in  your  court  in  the  case  of  a  petition  for 
sale,  and  the  several  steps  taken  from  the  present- 
ing of  the  petition  to  the  payment  out  of  the  monies 
realized  by  the  sale. 

The  petitions  for  sale  presented  during  each 
month  are  transmitted  according  to  a  system  of  ro- 
tation to  the  chambers  of  the  respective  Commis* 
sioners,  each  of  whom  makes  a  fiat  or  conditional 
order  for  sale  on  the  petitions  sent  to  him,  if  a  suffi- 
cient prima  facie  case  be  shown  for  a  sale  ;  and  in 
doing  so  he  directs  on  whom  the  conditional  order 
is  to  be  served. 

By  the  general  practice  of  the  court,  the^  whole 
of  the  proceedings  in  the  matter  are  considered  as 
referred  to  the  Commissioner  issuing  the  fiat ;  and 
all  original  motions  and  applications  in  the  matter^ 
(except  motions  to  make  the  order  for  sale  abso- 
lute, and  motions  to  vary  or  rescind  it,)  are  beard 
and  disposed  of  by  su6h  Commissioner ;  all  orders 
and  directions  made  and  given  by  him  being  sub- 
ject to  the  reWsbn  of  the  full  oourt,  at  the  instance 
of  any  person  aggrieved. 

If  no  cause  be  shown  against  the  conditional  or- 
der within  the  time  prescribed,  it  n  made  absolute 
in  the  office  ;  and  in  case  cause  be  shown  by  any 
person,  the  diotion  to  make  the  order  absolute  is 
heard  by  the  full  court* 

The  conduct  of  the  sale  and  all  the  prooeedings 
in  the  matter  is  ordinarily  left  with  the  solicitor  of 
the  petitioner,,  who  obtains  the  directions  of  the 
Commissioner  upon  sU  matters  arising  in  the  course 
of  the  proceedings  which  appear  to  require  such 
directi6ns ;  but  in  some  few  casea  of  a  special  cha- 
racter, wh^re  the  owner^s  solicitor  has  the  conduct 
of  the  sale,  a  solicitor  for  the  general  body  of  cre- 
ditors, or  for  anv  other  party  whose  interests  seem 
to  require  special  protectioe,  is  authorised  to  attend 
to  their  intererts  upon  aU  important  motions  and 
proceedings*  ,  . 

On  the  o^der  bdng  made  absolute,  the  proceed- 
ings preliminary  to  the  settlement  of  the  rental,  and 
the  proceedings  to  make  out  or  complete  the  title 
to  the  estate  go  on  simultaneously. 

With  a  view  to  the  fbrm^,  notices  are  served 
upon  the  tenants  and  occupiers,  calling  upon  them 
to  state  the  particulars  of  their  holdings ;  and  sub- 
sequeody,  all  leisi94ss  atid  tenants  are  served  with  a 
final  notice,  under  the  Idth  General  Rule,  stating 
as  aocurately  as  can  be  done  the  nature  and  parti- 
culars of  the  leases  s^d  tensncies,.to  which  any  les- 
see or  tenant  is  at  liberty  to  object ;  and  in  such 
cuer'hii  (^jectfdn  is  heard  by  the  Master. 

'u^i'this  stage  diribotiona  Sre  given  by  the  Master- 
as  to  ttie  dbtainio^  .of  .teofewals  of  leases,  the  ap- 
pi^rtieemaot  of  aimial  charges,  the  redsmptioQ  of 
qilitreilty  tl^e  ssoerlaioaieBicf  the  amomtof  tithe 
reBtdttrge^  and  of  chsfigte  eader  the  Land  im- 
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provement  and  Drainage  Acts,  and  other  matters 
of  a  similar  character. 

The  Master  alto  gives  an  order  for  tbe  survey 
and  valuation  of  the  estate  on  the  application  of 
petitioner's  solicitor,  where  reasonable  necessity  for 
it  exists  and  no  sufficient  objection  is  shown  by  any 
of  the  parties  interested. 

All  directions  of  the  Master  are  subject  to  the 
refision  of  the  CommlssioDer  in  chamber,  «Dd  ulti- 
mately of  the  full  court. 

With  a  laew  to  the  latter  object  {Q9aklng  out  title), 
all  persons  having  deeds  or  documents  relating  to 
tbe  estate  are  called  upon  to  lodge  them;  and  from 
tbe  deeds,  with  the  aid  of  searches,  and  abstracts 
or  statements  of  title  previously  existing,  the  ab* 
straot  of  title  to  the  estate  is  prepared  and  lodged; 
and  in  most  cases  the  opinion  of  counsel  is  taken  as 
to  its  sufficiency,  and  as  to  the  searches  that  are 
likely  to  be  required. 

The  Master  is  then  authorized  to  proceed  with 
the  settlement  of  the  rental ;  and  when  this  is  com^ 
pleted  and  laid  before  the  Commissioner,  he  peruses 
the  abstract  of  title,  if  he  has  not  done  so  at  an 
earlier  stage.. 

He  is  thus  able  to  see  that  the  interest  to  be  sold 
is  properly  described,  and  sold  under  proper  and 
necessary  conditions,  and  subject  to  all  such  rents, 
aoouities,  and  other  outgoings,  as  may  appear  in 
each  case  to  aQect  the  premises.  He  also,  with  the 
aid  of  counsel's  opinion  when  obtained,  dire<^  the 
necessary  searches  in  the  office  for  the  registration 
of  deeds  and  judgments,  so  as  to  ascertain  what 
cbwrges  exist,  and  in  whom  they  are  vested. 

Toe  sale  takes  place  either  before  the  Commis* 
sioner,  or,  (in  case  of  sales  in  the  country,)  before 
an  auctioneer  appointed  for  the  purpose^  who  re- 
toros  the  biddings  to  the  Commissioner  for 'his  ap< 
proval ;  and  in  some  cases  lots  are  sold  by  private 
contract  on  notice  to  the  parties,  if  the  Commis- 
tioQer  should  think  it  beneficial  that  a  private  offer 
Bhoul4  be  accep^.  . 

The  purchasef  is  at  liberty  to  lodge  the  money 
and  take  out  his  conveyance  as^  soon  as  be  plieasea; 
and,  if,  having  ^a^s  W  t^  ^tat^^be  desires  to 
aYai}  himself  of  the  ppwer  given  by  the  26th,  section 
of  tbe  Act  to  apply  his  demand  towards  the  liqui* 
dation  of  his  purchase  monegr>  before  hjs  rights  have 
been  judicially  ascertained,  be  applies  to  >be  Com- 
oiasioaer  for  a  provisional  credit  as  against  bis 
demand,  which  is  granted,  if  tbe  Comcnissioqef  is 
of  ophuon  that  it  may  be  done  with  safety  '^  4nd 
tboQgh  in  such  cases  his  conveyance  is  retained  by 
ihs  .Comq^isslffqy.  un^U  his  rights  are  Anally  d^ 
i^sfBd,  he  is  enabled  to  obtain  immediate  posses- 
aioo  of  bis  purchase,  -     \  v.  - . 

Pending  the  foregoing.  procee4i^s,  all  parties 
vho  have  or  claim  any  interest  in  tl^e  estate  or  in 
its  produce  are  at  liberty  to '  file  their  claims ;  or, 
if  thqr  deem  it  advisable^  to  enter  appearances,  for 
the  purpose  of  receiving  notice  of  the  various  stepf, 
in  the  matter ;  and  with  a  view  to  epable  all  inte- 
f^ed  parties  to  attend  to  t^ieir  rights^  the  order 
for  sale  is  advertised  in  the  public  papers  soon  af- 
^  it  is  issued;  and  ^  if  any  peraon  ,  in  treated  cpi^ 
ceiTe  that  iHie  matter  4s  not  progressing  in  a  sat^s^ 
factory  manner,  it  is  open  to  him  to  ccdl  for  explar 


nations,  or  to  apply  to  have  the  conduct  of  the 
matter  transferred  to  hhn. 

The  Commissioners,  also,  when  they  perceive 
that  there  is  any  undue  delay,  take  steps  to  require 
the  petitioner  to  proceed  with  expedition. 

Upon  the  searches  being  obtained,  it  is  the  duty 
of  the  solicitor  conducting  the  proceedingps  to  pre- 
pare  a  schedule  of  incumbrances  according  to  their 
priorities,  and  to  attend  uppn  the  Commissioner  or 
Examiner  for  the  purpose  of  accounting  for  all  the 
acts  and  judgments  which  the  searches  may  have 
disclosed,  and  of  enabling  the  Commissioner  to  see 
thatlhe  schedule  is  prepared  in  a  regular  and  for- 
mal shape. 

Notice  of  the  lodging  of  this  schedule  is  givsen* 
to  all  persons  who  have  appeared,  or  filed  claims, 
or  have  lodged  documents  subject  to  any  claim  of 
lien,  or  who  may  appear  by  the  searches  to  have 
charges  whieh  might  possibly  affect  tl^  premises;^ 
and  in  order  that  the  proceedings  may  not  escape 
the  attention  of  the  last- mention^  class  of  persons, 
or  of  any  parties  who  may  have  dormant  or  latent 
claims,  or  who  may  conceive  themselves  injured  by 
the  operation  of  the  Commissioner's  conveyance,  a 
notice  of  the  schedule  is  advertised  in  the  Dublin 
and  local  papers,  and  occasionally  in  the  English 
papers ;  and  all  persons  whose  rights  may  not  be 
considered  as  properly  stated  on  Uie  draft  sche« 
dnle  are  at  liberty  to  file  objections,  which  are 
heard  and  disposed  of,  or  placed  in  a  course  of  ad- 
judication on  the  day  fixed  for  the  hearing  of  the 
schedule. 

The  funds  are  shortly  afterwards  allocated  by 
the  Commissioner,  and  paid  out  according  to  the 
schedule,  sufficient  funds  being  appropriated,  when 
necessary,  to  meet  claims  not  yet  finally  decided 
upon  ;  or  to  provide  for  the  accruing  annuities  or 
other  periodical  payments  when  not  commoted. 

In  a  large  number  of  bases  the  Commissioners 
are  able  to  avail  themselves  of  the  power  conferred 
by  the  dOth  General  Rule  to  pay  out  well-known 
and  ascertained  demands,  before  the  time  for  the 
settlement- of  the  schedule  has  arrived.  Thb  course 
is  generally  practicable,  when  the  first  or  an  early 
deiiiand  is  vested  in  a  mortgagee  who  has  taken 
the  precaution  at  the  time  of  his  loan  to  have  the 
title  fully  made  out,  and  prior  claims  put  out  of 
tbe  way,  or  when  previous  proceedings  in  Chan- 
cery have  resulted  in  a  report  finding  the  priorities 
of  theincombrances;  or  when  the  searches  show 
that  the  payment  may  be  made  with  safety ;  or 
when  the  owner  of  an  estate  having  a  clear  surplus 
requests  that  such  payments  may  be  made. 

The  abovei  w  an  outline  of  the  course  of  practice 
to  whidi  the  Commissioners  oVdinarily  desire  to  ad- 
here ;  but  deviations  firom  it  have  not  unfrequently 
occurred  at  times  when  the  pressure  of  business 
has  been  excessive,  or  when  a  strict  adherenoe  to 
it  might  have  caused  delay  and  hardship  to  the 
parties  eonoerned. 

^  Does  any  defect  or  imperfection  in  that  course 
of  praciioe  occur  to  you  ?  and  if  sOf  ^tate  the  salll^ 
and  afoy  refnedy  wl^lch  you  ^an  suggest., 

I  Xheooqrs^of  practiceabpvedetaded  isconsidered 
^^  applicable  to  all  ordinary  cases,  and  not  to  bed^* 
psrted  firo^  without  adequate  cause.    The  Com- 
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missioners,  however,  do  not  regard  these  rules  as 
inflexible  or  of  universal  application ;  and  they 
therefore  mould  and  adapt  them  to  the  exigencies 
of  individual  cases.  Thus,  9*g^  if  the  creditors 
upon  an  estate  desire  to  have  their  rights  definitely 
ascertained  before  the  sale,  so  as  to  enable  them  at 
the  sale  to  purchase  with  safety  by  means  of  their 
demands,  the  schedule  of  incumbrances  may  be  set- 
tied  in  the  first  instance.  Having  regard  to  the 
qualification  implied  in  this  remark,  it  does  not  oc- 
cur to  the  Commissioders  that  there  is  any  defect 
or  imperfection  in  the* course  of  practice  above  de* 
tailed.  It  may. be  Observed,  however,  that,  with 
reference  to  the  minute  details  of  practice  and  of 
routine  in  the  offices,  the  Commissioners  are  in  the 
habit,  from  time  to  time,  of  applying  a  remedy 
Whenever  any  practice  of  an  inconvenient  charac- 
ter appears  to  exist* 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  prac- 
tioe  or  forms  of  procedure,  which,  in  your  opinion, 
would  be  calculated  to  maike  the  system  more  per- 
fect? 

After  much  consideration,  we  think  it  desirable 
that  that  portion  of  the  business  of  the  Commission 
which  has  hitherto  been  transacted  by  the  Master 
in  a  separate  office  should  be  performed  by  or  un- 
der the  immediate  control  of  the  Commissioner  who 
has  the  charge  of  the  matter ;  and  that,  for  that 
purpose,  an  addition  should  be  made  to  the  staif  of 
the  respective  Commissioners.  The  business  of  the 
Master  consists  mainly  of  the  three  following  de- 
partments.— I .  The  settling  of  the  rentals  including 
the  disposal  of  all  objections  filed  by  tenants  and 
lessees,  and  of  all  questions  arising  as  to  the  mode 
of  sale,  the  division  into  lots,  &c  2.  The  settling 
of  all  conveyances,  and  orders  for  'partition  and 
exchange.  8.  The  taking  of  accounts,  and  making 
inquiries  into  facts  under  references  for  that  purpose 
made  by  the  court,  or  by  the  respective  Commis- 
sioners in  Chamber.  As  to  the  first  class  of  busi- 
ness, it  is  found  in  practice  that  when  a  rental  is 
referred  for  settlement,  the  Commissioner  loses  all 
immediate  control  over  the  progress  of  the  matter; 
aiid  having  no  means  of  knowing  when  the  rental 
will  be  returned,  he  is  unable  to  adapt  the  progress 
of  the  other  parts  of  the  case  to  that  of  the  settle- 
ment of  the  rental  and  the  period  of  sale,  and  the 
general  business  of  his  office  is  deranged  from  the 
droumstance  of  the  rentals  being  returned  in  great 
numbers  at  particular  periods  of  the  year,  whilst  at 
olh6r  times  comparatively  few  are  brought  in.  As 
to  the  second  class  of  business,  it  is  obviously  ex- 
pedient that  it  should  be  performed  by  the  person 
who  has  previously  settled  the  rental.  And  as  to 
the  third  class  of  business,  our  experience  has  led 
us  to  the  decided  conviction  that  all  formal  refer- 
ences, and  reports  consequent  thereon,  (however 
efficiently  made,)  lead  to  a  circuity  of  procedure 
not  consistent  with  the  rapid  transaction  of  busi« 
nets.  We  are  disposed  to  think  that  the  deuils  of 
a9coants,  and  inquiries  into  minute  facta,  form  a 
very  small  portion  of  the  ordinary  course  of  busi- 
nen  i  an4  that  when  they  arise  in  such  a  form  iis 
not  to  admit  conveniently  of  an  immediate  decision 
by  the  Commissioner,  they  might  be  submitted  at 


once  to  a  Chief  Clerk  or  Examiner,  who  would 
deal  with  them  under  the  immediate  directions  of 
the  Commissioner  who  has  to  act  upon  his  certifi- 
cate or  report.  At  present  the  conduct  of  a  refer* 
enoe,  even  of  the  simplest  character,  has  a  tendency 
to  expand  itself  into  a  distinct  branch  of  litigation ; 
the  extent  and  expense  of  which  are  often  quite  dis- 
proportionate to  the  result,  and  whkh  the  Master, 
(acting  in  part  mhiisterially,)  has  not  sufficient  an- 
thority  to  check  and  control.  We  think  that  the 
Commissioner,  with  two  Chief  Clerks  or  Examiners, 
each  of  them  having  the  aid  of  a  clerk,  would  be 
able  to  dispose  of  the  whole  <^  the  business  arising 
out  of  the  cases  in  his  office;  One  of  these  officers 
could  act  as  Registrar  to  theCommisnoner;  which 
would  be  indispensable,  if  the  Commission  should 
be  made  permanent. 

(  To  he  conHnaud.) 

pECTOKAL  AND  COUGH  MEDICINES. 

OLDHAM*S  COMPOUND  SYRtTP  OF  SMIL  AX. 
ThItgraUAil  Syrup  eomblDei  with  the  balMunlc  and  rMtorattve  pfo. 
pertiM  of  Smilaz  Aspen,  the  foothing  Tiituee  of  the  Qarden  Lettuce,  and 
tbeefflcaeUNu  principle*  of  the  IpecawMinha  and  other  expectorants  ft 
la  fbund  moat  uaeAil  In  aflPucttoni  of  the  cheet,  allaying  the  troublewma 
Irritation  which  provokes  oouahing,  and  removing  phlegm.  dUBonltr  of 
breathing,  and  hoarMncM.    It  is  also  a  nioe  medicine  far  obikiren. 

OLDHAM'S  COUOH  DROPS. 

Recommended  for  Coughs,  Colds,  Asthmatic  Complaints,  Hooplns"- 

Cough,  and  all  ordinary  Chest  Aim^ttona. 

A  teaspoonAil  taken  occasionally  allays  cough,  promotes  espeetorstfon. 

remoreshusklness  of  the  throat,  and  relleveaiomcss  and  oppression  of 

thecbest.   Price  la. 

OLDHAM*8  ANODYNE  COUGH  LOZENOE& 

The  acknowledged  exceOenoe  of  the  medicinal  ingredients,  and  Uie  de. 

served  rqwtatlon  which  they  have  acquired.  Induce  the  proprieuir  to  re. 

commend  them  as  a  most  eflfeaelous  and  sgieeabie  preparation  for  the  re- 

llcf  of  recent  Coughs^  Cukls,  Asthmas,  Hooping  Cough,  a&   Plioe  I*,  ptr 

OLDHAM'S  SMILAX  AND  HIPPO  L0ZENOE8. 
_  These  aneeable  Loaeoges  are  highly  beneadal  in  sootbing  irrttaUvtt 
Cough,  relieving  (be  Cbei^  and  removing  Hoarsenesi.    Frieelk  ptrboK. 
Prepared  by 

GEO.  OLDHAM  and  CO., 


laceutical  Chemists  and  ApotbecariesL 

107,  GRAFTON-8T ,  DubUnt 
or  whom  may  be  also  bad  Oldham's  Lettuce  Losenges,  Is.  per  box  ; 
HIppoLoeenaes.  Is.  per  box  i  Cayenne  Loaengas,  la.  per  boot  v  Juivbae. 
Sore  Throat  Loteoges,  &c,  Ac 

MONEY  advanced  on  Mortgage  of  Freehold, 
Copyhold,  and  Leasehold  Property,  Money  in  the  Funds.  LUb 
l"^f52^^R52f^i^'»"*'***i  •™'  <**>"  aeproved  securteies.  Address. 
J.  MOOTAOUk  Esq.,  L  SW AN-STREOT',  (next  the  County  Court^ 
TRINITY  SQUARE,  LONDON,  who  U  instructed  by  a  CUent  to  li^ 


out 


sums  of  Money. 
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THE  LAW  OF  JUDGMENTS  AND  EXE- 
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RIFFS,  in  relntioo  to  WRITS  of  EXECUTION  and  INTBRPLBA- 
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TALBOT  r.  TALBOT— A  Report  of  the 
speech  of  William  Keogh.  Eso.,  M.  P.,  Solicitor  General  for  Ireland, 
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6k Ain>  V.  Q BBEii  LT.  Inttteit —  Trust  Fund — dfo- 
My  •*  chargeable  oui  of  ianda  *' — Staiuie  of  LinU^ 
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tMJBLIN,  JUNE  la,  1835. 

•  *  .  — ♦— 
It  is  high  tiiM  for  tlie.LegiAlaturd  to  interpose  and 
lerBiiiiat«>  by  a  well- digested  enaetment,  the  hiter- 
mioable  disputes  which  have  been  waged  ever  since 
liie  Jb»9kaUm  oa$$  respecting  the  limits  of  protec- 
tioD  eojoyad  by  the  officers  of  courts  ID  respect  of 
acts  sanctioned  by  their  tribonals.  It  Is  not  the 
sbsnoe  of  general  principles  which  creates  the  em- 
barrassment, but  the  want  of  any  certain  criterion 
for  theappllcetlon  of  those  principles.,  To  endea- 
vdor  t6  dassify  the  centuhes  t^  ca^%  InV^Ufifg 
ihis  qoeationy  wiwid  be  perfectly  hopeless.  Jt  is 
certain,  th^t  %  l^^ad  distinction  prevails  between 
Mis  mtnist^al  iuid  judicial ;  between  acts  dotre  by 
ji^tof  Inferior  cogrts  end  those  ot  supertoit  JQ- 

sJUbor  jAfr  «ffiaBr«*iiifH.e«petij»s  ^  »nd  t  io£»mr ,  doug^ 
In  tlie  eKecutiop  ofprooess ;  between'  the  degree 
oiPniieftaclui&iiA>rded  in  respect  of  the  executian  of 
irrgralar  process,  to  pfficers^and  to  the  party  suing 
ste^tKat  proeess  orchis  atn>mey  ;  firtiiHyi  between 
ettetteiPjuiB  of  t<5*dalil^jhji*jr^g]i|4^ 
oesdings  of  Courts, -superior  ^r  inferfSr.'^'^  Thdse 
ttl^oi^HJ^^^xe  'ifioiijl[)J:t^a.^^giiii^ 
hliriied;-  -Bat  in  ahnott  tfj^^^c^  ir  qiies^iuirwill 
irlM^  the  solution  of  whieh  doe^  twt  Ire  on  tlie  s«tv 
face.    Perhaps  the  two  which  cause  the  greatest 


amount  of  perplexity  are,  as  to  whether  the  act  com- 
plained  of  was  ministerial  or  judicial ;  or  whether, 
at  all  events,  it.  was  done  within  the  limits  of  his 
jurisdiction.  In  the  present  vagueness  of  the  law , 
the  first  is  very  often  very  hard  to  be  solved  ;  but 
the  second  is  infinitely  more  so.  There  are  no 
questions  which  come  before  our  courts  so  evenly 
balanced,  and  upon  either  side  of  which  so  much 
may  be  plausibly  said,  as  those  relating  to  the  com- 
petence of  jurisdiction.  The  fact  is,  that  the  term 
^  want  of  jurisdiction"  is  susceptible  of  more  mean- 
ings than  one.  Itt  one  «ense.  In  every  {Proceeding 
defective  in  the  smallest  particular,  there  is  a  want  of 
jil^iiif^dic^l^n  JL  jbut  ip.ihe  torger  acceptation  of  the  term 
it  will  only  appfy  to  eases  where  the  law  has  been 
substantially  departed  from,  and  the  error  is  n(Jt 
£e&rf)b)^  tu.m^ff e, ij^rm^  It  wUlbefoi^nd  upon  ex- 
Miinatio»  4ibat(il«Bt  .difl^i^Uy  of  applying  the  prii^ 
efj^ll^iV  W"hk*h  ^^Bve  adverted  has  glten  rise  to 
most  nrl^trary  di^lnctions,  and  to  a  mass  of  incon- 
Hist^ncies*  If  ,thQ  result^  of  this  "glorious  uncer- 
•taiVtfy  bf:  the:  law"  were  j0  imaginary  as  the  system 
Itiveff  is  speculative, 'its  evils  ^odd  be  comparatively 
triviaV^but  unfofluYUltely  the  innocent  suffer  for 
^l]^t^t^$y.,,are  uot.,j^tly,res|pppfible».  t^a^ingout 
joffoonsideration,  for  HMiipfesea^fthefiibsjolQte  :im- 
pwfaHteydf  ^viebd^^  Vjfb  an 

'a^prapce  th^t*.  errors  of^judgmeh^  and  involuntary 
ioisprisions  shall  not  involve  him  in  lit^igatton  wiili 
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the  suitors  of  his  own  court,  we  caonot  see  upon 
what  principle  a  like  measure  of  protection  should 
be  denied  to  the  honest  suitor,  or  his  agent, against 
the  consequences  of  mistakes  for  which  they  are 
not  justly  responsible. 

Doubtless  there  are  certain  extraordinary  expe- 
dients, which  it  is  and  always  will  be  the  policy^ 
of  the  law  that  if  the  creditor  resort  to  against 
his  debtor,  he  roust  do  so  at  his  peril,  as  for  exam- 
ple when  he  levies  his  demand  by  the  summary 
process  of  distress.  But  when,  on  the  other  hand, 
he  acts  bona  fide  and  without  malice,  under  the 
sanction  of  a  court  claiming  to  hare  jurisdiction,  it 
does  seem  most  unjast  that  the  protection  which  he 
is  to  enjoy  should  depend  upon  the  question  of  the 
authority  of  that  court  to  issue  the  particular  man* 
date.  Is  it  fair  that  the  honest  creditor,  in  conse- 
quence of  such  a  misprision  of  the  tribunal  to  which 
he  had  had  recourse  for  justice,  should,  hit  debt 
unsatisfied,  change  places  with  his  quondam  debtor, 
and  himself  be  <<  delivered  to  the  tormentors  T*  It 
may  be,  and  sometimes  has  occurred,  that  the  cre- 
ditor has  acted  heartlessly  in  the  first  instance,  and 
that  the  jury  have  thought  fit  to  avail  themselves 
of  the  error  in  the  proceedings  to  mulct  him  for  his 
want  of  forbearance.  But  such  cases  are  the  ex- 
ception, and  while  we  doubt  the  propriety  of  pun- 
ishing a  man  for  one  otfenoe,  because  he  may  have 
committed  another,  how  deplorable  is  it  that  an 
honest,  worthy  man,  who  has  merely  endeavoured 
to  recover  a  just  debt  should,  perhaps  by  a  mere  slip 
of  the  pen,  be  subjected  to  the  vexation  of  an  action, 
besides  the  loss  of  his  debt  What  renders  the  case 
still  harder  is,  that  for  such  an  inquiry  a  jury  is 
rarely  well  adapted.  There  is  in  the  world  too 
large  an  amount  of  morbid  sympathy,  with  persons 
circumstanced  like  such  a  plaintiff^,  to  render  it  likely 
that  the  defendant  will  meet  with  due  consideration, 
and  it  is  not  improbable  that  some  one  or  other  of 
the  jurymen  may  labour  under  still  more  sinister 
influences^  If  the  defendant  had  put  the  law  suc- 
cessfully IB  motion,  fbw  perhaps  would  have  blamed 
him,  but  he  failed  in  his  efforts  to  do  so,  and  his 
attempt  to  hiearcerate  or  sell  the  goods  of  hfs  debtor 
fo  by  some  tortured  into  a  crhne  against  humanity. 
As  the  law  now  stands,  how  can  any  individual  feel 
that  he  is  assured  safe?  Whether  he  is  called 
upon  to  act  in  the  capacity  of  judge,  officer,  suitor 
or  agent,  he  stands  in  jeopardy. 

Let  us,  therefbre,  earnestly  hope  that  the  Legis- 
lature win  take  this  most  important  subject  into 
their  consideration,  as  nearly  allied  to  the  law  of 


procedure  itself,  and  that  effectual  means  will  be 
adopted  to  put  this  branch  of  jurisprudence  on  a 
definite  and  satisfactory  basis. 


iSCUHBERED  ESTATES  IN^DIRT  COMMISSION. 
{ConUntud from  page  \%6.) 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court  or  its  mode  of  procedure, 
which  in  your  opinion  have  mainly  con^buted  to 
its  succes^ul  operations  ? 

The  constitution  of  the  court,  and  its  mode  of 
procedure  are  so  closely  connected  with  and  de-* 
pendent  upon  each  other,  that  it  is  difficult  to  clas- 
sify the  circumstances  referred  to  in  this  question 
under  the  two  separate  heads.  The  following,  how- 
ever, are  the  pomts  which  appear  to  us  most  de- 
serving of  consideration. 

First — The  circumstance  that  each  case  is  con- 
ducted throughout  under  the  immediate  supervision 
and  control  of  a  eingle  person,  who  is  responsible 
for  the  correctness  of  the  proceedings,  and  fbr  that 
purpose  is  armed  with  the  entire  powers  conferred 
by  the  Act  upon  the  Commissioners.  It  is  found 
that  the  adoption  of  this  system  greatly  increases 
the  working  power  of  the  Commission  by  render- 
ing it  quite  unnecessary  to  bring  before  the  full 
court  any  merely  formal  matters,  or  matters  of 
course,  or  indeed  any  questions  whatever  except 
such  as  involve  matters  of  law  or  are  proper  sub- 
jects for  carefbl  judicial  oanrideration. 

Secondly. — The  drcumstance  that  all  the  gene- 
ral practice  and  forms  of  procedure  can  by  proper 
modifications  be  made  to  subserve  and  adapt  them- 
selves to  the  exigencies  of  each  particular  ease. 

Thirdly. — The  power  which  the  CommiasioDers 
possess  to  bind  the  right  of  all  parties  having  any 
interest  in  the  subject-matter  of  the  sale.  The 
Commissioners  being  thus  able  to  judge  for  them- 
selves whether  particular  rights  are  properly  re- 
presented, and  kf  not,  how  they  should  be  re- 
presented, are  not  embarrassed  with  nice  queationa 
as  to  the  construction  of  the  suit,  or  its  adaptation 
to  bind  particular  rights,  or  as  to  the  jurisdiction 
of  the  CDmmissioner  to  dispose  of  thetfr. 

Fourthly.— The  fadlitiee  with  wUth  applicatieas 
may  be  made  to  the  Commissioners  ana  informa- 
tion obtained  without  expense  from  them  or  thefr 
Examiners  as  to  what  has  been  done  or  H  likely  to 
be  done  in  eaoh  ease.  TMs  enablee  any  claitimat 
on  the  estate  to  intervene  at  tbe  exact  period  when 
his  rights  ought  to  be  brought  forward,  and  from 
time  to  time  to  see  that  the  proceedings  are  con- 
ducted in  a  satisfactory  manner.  The  publicity 
and  comparadve  rapidity  of  the  proceedings  tend 
to  the  san^  end.  We  consider  that  the  power  of 
obtaining  a  parliamentary  title  can  hardly  be  exer- 
cised with  safety  except  through  a  system  which 
gives  to  every  person  ready  means  for  learning, 
witbMit  expense  and  wilhont  the  possession  of  spe- 
cial professional  experience^  the  nature  of  the  pro- 
ceedings in  each  case. 

Fifthly.— The^raclice  adopted  by  the  Conimls- 
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doners  under  the  sanction  of  the  rules  approved 
<}f  by  the  Privy  Council  of  settling  one  general 
scfaeddle  of  incumbrances  in  the  presence  of  M 
the  parties  interested,  instead  of  calling  upon  elibh 
creditor  to  prove  separately,  and  proceeding  in  ' 
each  case  hf  charge  and  discharge.  This  course  ' 
is  greatly  facilitated  by  the  circumstance,  that  or- 
dinarily the  fund  is  realized  prior  to  the  settlement 
of  the  schedule,  so  that  all  parties  can  ascertain 
their  exact  pt)s!tion,  and  the  Commissioners  are  re- 
lieved ftotA  the  necessity  of  hearing  questions  of 
priority  when  the  state  of  the  funds  is  such  as  to 
render  them  unimportattt.  It  abo  enables  the 
Commissioners  to  confine  the  delay  of  litigation 
to  the  parties  affected  by  it,  as  they  are  able  to 
set  apart  the  fund  in  dispute,  and  distribute  the 
residue. 

Sixthly. — In  relation  to  sales,  we  would  direct 
particular  attention  to  the  15th  and  16th  General 
Rules,  by  which  the  Commissioners  are  prohibited 
from  adjourning  sales  by  aoction  except  in  cases 
of  palpable  insuffiblency  in  the  bidding^,  litid  froim 
ever  perfbitting  ariy  sale  actually  made  to  be  opened 
on  the  ground  of  ati  advance  in  th^  price  olTbred. 
A  steady  adherlBbbie  to  thes^  rules  has  been  found 
to  inspire  gireat  <ibnttdence  iri  the  gdod  faith  of  the 
Cotnmissioner^  to^^rd^  the  public :  who  appeal  to 
be  alivays  wiNiiig  Id  att^dd  wb^'n  there  is  a  Reason- 
able coiifid^ce  thiM  th^y  are  brought  togethet*  for 
the  purpose  of  ^  bdnit  JDde  tele,  ahd  hot  fo)>  the 
mere  (Hirpose  of  putting  a  prici9  upoh  thu^  liind  to 
aid  Ihe  vendors  in  future  sp^6iilati6b.  Tfi^  lid- 
journmboi  of  sal^  iHthout  iNrffibfeht  cause  ap- 
pelted  to  u^  tb  dp^r«te  utifafHy  tbOr^Rds  the  first 
or  early  mortgagees  who  may  be  considered  ito 
having  lent  ttr^ir  ttion^  not  at  t^ndoth  but  upon 
the  security  of  the  estati^.  Sudi  aii  ^jbumment 
is  generally  it  speculittton  for  the  benefit  of  the 
puisne  ineumbranceta  at  the  risk  of  those  whose 
rights  ought  to  b^  paramount. 

Serenthly. — The  Commissioners  hiive  laid  it 
down  as  a  ^ne^al  canon  fbr  their  guidance  iti  the 
dlsdiarge  di  their  duties,  that  ft  \h  incumbent  upon 
them  to  take  c^re  that  any  party  who  u^es  mode- 
rate dlllget)^  in  the  pursuit  of  justice  shall  not  be 
frustrate  by  a  point  df  form ;  and  that  the  neglect 
6f  ifiy  hiere  p^etice  ihall  tiot  be  met  by  a  dispro- 
poiltonatei  penalty. 

5.  Wba^  according  to  your  experieneb,  haV6  been 
tlie  praetidd  reidlts  of  giving  a  parliamentary  title  ^ 

Tfad  folio#itig  appear  t6  be  the  most  important 
reiult^  of  giving  a  piU'liUknentary  title. 

First.— The  absoliM  ttnd  final  iettleitlent  and 
ascertainment  of  the  rights  of  ail  parties  intet^^ted 
in  Uie  fend,  including  those  of  lesisees  and  tenants, 
thus  ddsfng  many  sources  of  petty  litigation.  This 
to  some  extent  implies  thit  dortAant  claims  hiay  be 
prematurely  extinguished,  biit  ^e  have  no  reason 
to  suppose  that  this  has  occured  to  any  material 
extent 

Secondly — A  great  inducemedt  to  ihonied  men 
to  invest  in  the  purchase  df  land,  l^  giving  therti 
possession  of  the  estitte  purchased,  free  from  all 
fear  of  being  iuvblved  iM  liti((ation,  and  with  an 
exact  binding  statement  of  all  interests  affecting 
laud,  and  with  a  title  so  simple  that  their  deed  (^ 


conveyance  is  almost  as  good  as  ready  money,  and 
admits  of  b^ing  disposed  of  again  without  material 
expense.  It  is  a  further  inducement,  that  they  are 
able,  belbrehand,  to  estimate  the  legial  expenses  in- 
cident to  the  purchase,  and  to  calculate  tolerably 
accurately  when  they  may  expect  possession. 

Thirdly. — Practical  facilities  for  the  sale  of  large 
estates  in  numerous  lots,  which  utider  the  former 
system  was  often  impracticable,  and  always  attended 
with  great  expense. 

Fourthly, — An  increased  dispositidti  on  the  part 
of  incumbetied  proprietors  to  sell  a  sufficient  por- 
tion of  their  estates  to  pay  off  charges,  arising 
mainly  from  the  removal  of  artificial  impediments 
to  the  transfer  of  land. 

Fifthly. — The  gradual  abolition  of  receiverships 
over  land  fbr  the  purpose  of  paying  off  debts. 

6.  In  your  opinion  ought  the  privilege  of  ob- 
taining parliamentary  title  to  be  eontinited  and 
made  permanent,  artd  should  such  privilege  be  <^on- 
fined  to  incumbered  estates,  or  limited  to  lands  of 
any  particular  tenure  ? 

We  are  of  opinion  that  the  privilege  of  obtain- 
ing parliamentary  title  ought  to  be  made  perma- 
nent, and  that  it  should  extend  to  all  estates  sold 
under  judicial  process  adapted  for  the  purpose, 
whether  incumbered  or  not;  and  that  it  should 
apply  to  the  sale  of  all  land^  whether  held  in  fee-  , 
simple,  fee- farm,  or  under  leases. 

Whether  the  privilege  ought  to  be  <S)nferred 
upon  the  octsasion  of  the  transfer  of  partial  inte- 
rests in  land,  such  as  estates  for  life,  and  remain- 
ders, and  future  and  contingent  rights,  is  a  ques- 
tion deserving  of  consideration,  upon  which  we  are 
not  prepared  to  offer  a  decided  opinion.  With  the 
view  of  diminishing  the  acknowledged  evil  of  plac- 
ing landed  estates  under  the  charge  of  court  recei- 
vers, it  would,  probably,  be  desirable  to  facilitate 
the  transfer  of  life  estates  in  possession  by  confer- 
ring the  advantage  of  a  parliamentary  title. 

Any  law  confining  such  a  privilege  to  incumbered 
estatesi  can  always  be  evaded  with  great  facility. 

7.  Can  you  estimate  the  time  within  which  the 
business  of  the  court  can  be  completed,  supposing  * 
the  pMod  hdw  fimited  for  receiving  petitions  is 
not  extended  ? 

Assuming  that  there  will  bte  no  extraordinary  in- 
flux of  petitions  between  the  present  time  and  the 
last  day  for  receiving  petitions,  we  think  that  tiic; 
perfod  prescribed  by  the  Act  of  Parliament  (viz. ; 
two  years  and  the  duration  of  the  then  etisuing 
session  of  Pariiaifient,)  will  b^  snfllcietit  for  the 
completion  of  the  business  of  the  ^urt,  so  far  as 
its  completiotl  rests  with  the  court ;  but  there  will 
probably  th^n  remain  considerable  ftinds  to  be  dis- 
|)osed  of  under  the  d5th  section  of  the  Act;  and 
there  may  be  sdme  cases  not  concluded,  owing  to 
the  amount  of  litigation  involved  in  them. 

8.  Is  the  present  staff  (ff  officers  and  clerks  suf- 
ficient for  the  effectual  discharge  of  the  business  of 
the  court  ? 

In  answer  to  the  third  question,  we  have  sug- 
gested some  alterations  of  practice  which,  if  car- 
ried into  effect,  ^oald  cause  changes  in  the  staff  cff 
ofii^ef^  and  clerk*. 

There  is  also  wanted  a  General  Clerk  at  the 
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head  of  the  General  Office,  the  time  of  the  gentle- 
man now  filling  that  office  being  fully  occupied  in 
the  performance  of  his  duties  as  Taxing  Master. 

The  addition  of  a  clerk  in  the  taxing  office,  and 
of  a  clerk  in  the  auction  office,  and  of  an  additional 
clerk  in  the  notice  office,  are  under  the  considera- 
tion of  the  Commissioners. 

The  Act  of  Parliament  (4th  section)  contem- 
plates the  appointment  of  a  Secretary,  and  the 
General  Rules  attribute  certain  duties  to  him  by 
that  name ;  but  in  fact  the  office  is  merely  nomi- 
nal, and  its  duties  are  performed  by  the  gentleman 
who  fills  the  office  of  Registrar.  Upon  a  re-con* 
stitution  of  the  court,  the  office  of  Secretary  might 
be  dispensed  with. 

If  the  office  of  Master  should  be  continued,  it 
will  be  necessary  that  he  should  have  a  clerk  or 
examiner- 

The  Commissioners  think  it  right  to  add,  that 
the  transaction  of  business  is  very  much  impeded, 
and  the  4>r«fes«ion  as  well  as  the  Commissioners 
subjected  to  great  inconvenience,  from  the  locality 
of  the  jcourt  being  so  remote  from  that  of  the  other 
courts. 

John  Richards, 
mountifort  lonopibld. 

ChAALSS  JaHE6   HAaGREAVB. 


Paper  No.  3. — Qdrstions  addrbsseb  to  the 

Officers  of  the  Incumbered  Estates 

Court. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  iii  their 
discharge. 

3.  Give  a  detail  of  the  general  course  of  prac- 
tice and  mode  of  procedure  adopted  in  your  office. 


Answers  op  S.  W.  Fjlanaoan,  Esq.,  to 
Questions  in  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  huld  the  office  of  Master,  and  have  held  it 
since  December,  1850. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

As  to  their  nature,  my  duties  are  partly  minis- 
terial, partly  Judicial  Their  particulars  are  as 
follows: — ministerial — settlement  of  all  rentals, 
conveyances,  partition  and  exoliange  orders.  Ju» 
eftcto^-— adjudicating  on  all  tenant's  objections;  re- 
ferences made  to  me  by  the  Commissioners  ;  adju- 
dicating on  all  applications  for  orders  for  deeds  on 
behalf  of  purchasers,  surveys,  valuations ;  adjudi- 
cating on  all  applications  for  orders  on  persons  to 
lodge  deeds;  adjudicating  on  all  applications  for 
certificates  for  taxation  of  costs  in  Chancery,  and 
transferring  deeds  from  Court  of  Chancery  to  In- 
cumbered Estates  Court.  TItose  matters  which  I 
have  classed  under  the  head  **  Ministerial "  are  all 
subject  to  the  approval  and  revision  of  the  Com- 


missioners ;  those  under  the  head  "  Judicial"  to  ap- 
peal to  the  Commissioners.  As  to  the  time  occu- 
pied in  the  discharge  of  my  duties — this  has  varied 
considerably.  In  the  year  1851-2,  and  In  the  year 
1852-3,  the  office  attendance  was  habitually  from 
10,  A.M.,  till  5,  p.Mn  for  week$  till  6,  PJtf.,  and  on 
many  occasions  till  7,  p.m.  In  the  year  1853-.4  the 
ave^'oge  office  attendance  did  exceed  from  10,  a.m., 
till  5,  P.M.  In  the  present  year,  ue^  from  October, 
1854,  to  the  present  time,  I  have  never  been  de- 
tained later  than  4,  p.m.,  and  my  business  has  often 
been  Bnished  before  that  hour.  In  addition  to  the 
office  attendance,  the  time  occupied  at  home  has 
been  in  all  years  (save  the  present^  on  an  average^ 
from  two  to  three  hours  daily  ;  in  the  present  year, 
about  two  hours. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

As  to  tlie  general  course  of  practice :  matters  of 
course,  t.  6.,  ex  parte,  from  10  till  1 1  o'clock,  then 
motions  on  notice,  then  settlement  of  conveyances. 
As  to  mode  of  procedure ;  in  matters  classed  un- 
der head  <<  Ministeriar* — 1st,  as  to  rentals-^when 
iin  order  has  been  obtained  from  Commissioners 
for  settlement  of  a  rental,  notice  of  settling  the 
rental  before  me  is  served  on  all  persons  who  have 
entered  appearances  in  the  matter,  and,  in  all  cases 
where  practicable,  on  the  owner,  whether  he  has 
appeared  or  not.  Draf^  rental  as  prepared  by  so* 
licitor  having  carriage  is  then  compared  by  me 
with  notices  served  on  tenants ;  affidavits  of  ser- 
vice on  tenants  are  examined ;  tenants  heard,  and 
all  deeds  referred  to  in  rental  examined;  lots  are 
arranged;  conditions  of  sale,  if  any  required,  set- 
tled. 

As  to  conveyances :  Draft  prepared  by  solicitor 
for  purchaser,  with  approval  endorsed  of  solicitor 
having  carriage  of  sale,  is  lodged  with  me,  with 
auction  clerk's  certificate  of  sale,  and  a  copy  of 
rental.  This  draft  I  read  at  home,  compare  with 
rental  and  conditions ;  and  on  the  following  day*  if 
the  solicitor  for  purchaser  attends,  and  the  form  be 
correct,  I  examine  the  deeds  (if  any)  referred  to  in 
conveyance.  Having  finally  approved  of  it,'  I  then 
transmit  it  to  the  Commissioner  in  the  matter,  for 
his  final  perusal  and  approbation. 

Partition  and  exchange  4JTderii  These  are  in 
the  nature  of  conveyances*  In  all  cases  I  read  the 
abstract  of  title,  and  prepare  the  order  accordingly. 
Of  the  former  there  have  been  very  many,  of  the 
latter  very  few.  These  orders,  when  finally  settled 
by  me,  are  passed  on  notice  to  all  parties  interested, 
and,  as  in  case  of  conveyances,  tran^itted  to  the 
Commissioner  for  his  final  approval. 

As  to  matters  classed  under  bead  judicial:  ten- 
ants' objections  are  decided  on  notice ;  where  ob- 
jection filed  by  solicitor,  to  solicitor;  where  not 
filed  by  solicitor,  to  tenant  Where  the  tenant  is 
in  such  a  condition  of  life  that  notice  through  office 
would  be  sure  to  reach  him,  on  notice  transmitted 
accordingly  ;  where  not,  notice  must  be  served  per- 
sonally, and  affidavit  of  service  produced  to  me ; 
and  notice  must  be  for  some  Jlxed  day,  not  earlier 
than  one  week  from  date  of  service. 

Tenants' objections  are  very  numerous,  and  some- 
times  very  trifling ;  their  character  at  others  rais- 
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ing  very  ^serious  questions — of  fact  and  of  law. 
Where  a  pure  question  of  law  is  raised,  I  proceed 
on  the  affidavit  filed  and  tlie  documents  referred 
to.  Where  evidence  becomes  nece^^sary,  as  it  ge- 
nerally does,  I  proceed  according  to  the  nature  of 
the  case — either  on  affidavit  or  viva  voce  testimony. 
The  latter  I  prefer,  and  have  always  found  more 
satisfactory.  Where  the  testimony  is  very  conflict- 
ing, aud  the  case  is  sufficiently  important  to  justify 
it,  I  direct  (subject  to  the  approval  of  the  Com  mis 
gioners)  an  issue  of  fact  to  be  tried.  Where,  on 
the  other  hand,  a  serious  legal  question  is  raised,  I 
leave  the  parties  impeaching  the  lease  to  proceed 
at  law  or  in  equity  as  they  may  be  advised.  Very 
often — all  parties  so  desiring — I  decide  myself  on 
all  questions  raised. 

As  to  references  made  by  the  Commissioners : 
Where  a  reference  is  made  I  require  a  notice  to 
be  served  on  all  persons  interested  to  attend  to 
take  my  directions  under  the  order  of  reference. 
I  then  give  such  directions  as  I  may  conceive  ne- 
cessary according  to  the  nature  of  the  reference. 
Where  a  question  of  fact,  and  an  issue  sufficiently 
raised  on  the  documents  already  before  me,  by  di- 
recting the  parties  to  go  into  evidence  on  a  day 
named,  either  by  affidavit  or  viva  voce,  as  already 
explained  under  head  of  tenants'  objections ;  where 
issue  not  sufficiently  raised,  by  directing  a  charge 
and  discharge  to  be  filed,  aud  then  proceeding 
thereon  $  where  a  mixed  question  of  law  and  fact, 
1  adopt  similar  course  as  above,  but  generally  di- 
recting a  charge  and  discharge  to  be  filed.  I  have 
found  this  latter  course  (save  in  the  most  simple 
cases)  to  be  the  better  course,  and  ultimately  the 
less  expensive.  As  to  references,  they  are  neces- 
sarily very  various  in  character. 

As  to  orders  for  surveys,  valuations,  and  all  other 
matters  enumerated  above :  they  are,  according  to 
circumstances,  disposed  of,  either  ex  parte  or  on 
notice — ex  parte  when  no  appearances  entered; 
on  notice  when  appearances  entered ;  and  in  both 
cases  on  affidavits  and  documents,  showing  the  ne- 
cessity for  the  order  sought. 

S.  W.  Flanagan. 


AiiswBR  OF  S.  W.  Flanaoan,  Esq.,  to  a  fub- 
THBR  Question  submitted  to  him. 

4.  Does  any  defect  or  imperfection  in  the  course 
of  practice  in  your  office  occur  to  you  ?  If  so, 
•tate  the  same,  and  any  remedy  which  you  can  sug- 
gest 

As  already  explained  in  my  former  answers,  my 
duties  are  twofold,  wholly  different  in  character, 
what  I  called  ministerial,  and  judicial  in  contradis- 
tinction from  the  former. 

The  former  would  be  more  advantageously  dis- 
charged by  a  clerk,  in  the  office,  and  under  the  im- 
mediate supervision,  of  the  Commissioner.  Such  a 
mode  of  procedure  would  be  more  expeditious,  less 
expensive,  and  save  an  immensity  of  labour. 

As  regards  what  I  have  designated  my  ministe- 
rial duties,  I  would  also  submit,  that,  in  my  opinion, 
they  would  be  more  satisfactorily,  expeditiously, 
and  less  expensively  discharged  by  the  Comrois- 
rioner  in  the  matter.     All  references  necessarily 


entail  expenses,  which  would  be  avoided  if  the  mat- 
ter were  decided  as  I  have  suggested. 

S.  W.  Flanagan. 


Answers  of  Hbnrt  Caret,  £s<^,  Secretaet, 
&C.,  TO  Questions  in  Paper  No.  8. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

Secretary,  Registrar,  and  Examiner.  I  was  ap- 
pointed to  the  office  of  Examiner  in  the  opening  of 
the  Commission,  in  October,  1849.  I  immediately 
afterwards  assumed  the  duties  of  Assists nt*Seere- 
tary  and  Registrar ;  and  on  the  promotion  of  Mr. 
Flanagan  to  the  office  of  Master,  on  the  10th  De- 
cember, 1850,  I  was  appointed  Secretary,  in  con- 
junction with  the  offices  I  had  theretofore  held* 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

As  Secretary : — Signing  all  orders  for  payment 
of  money  4ind  transfer  of  stock,  and  for  investment 
and  sale  of  stock,  and  for  receiving  funds  from 
Chancery ;  perusing  and  signing  all  certificates 
which  pass  the  seal  of  the  Commissioners,  t.^.,  for 
discharge  of  Chancery  Receivers,  obtaining  deeds 
from  Chancery  of  absolute  orders  for  sale,  to  dis- 
continue proceedings  in  Chancery ;  perusing  and 
keeping  powers  of  attorney,  comparing  parcels, 
purchasers'  names,  and  certificates  of  payment  of 
purchase  money  in  all  conveyances,  and  signing 
same  as  certifying  such  comparison ;  perusing,  set- 
*tling,  and  signing  notices  to  tenants,  under  the  13th 
General  Rule,  signing  notices  to  claimants  and  in- 
cumbrancers; superintending  the  preparation  of 
returns  ordered  by  Parliament  and  the  Govern- 
ment ;  keeping  the  accounts  of  the  incidental  ex- 
penses of  the  Commission,  and  disbursing  same ; 
conducting  the  correspondence  of  the  Commission, 
and  the  general  superintendence  of  the  official  de- 
partment of  the  Commission.  As  Registrar : — Pe- 
rusing and  signing  all  orders  which  pass  the  seal 
of  the  Commission ;  reading  petitions  for  sale,  par- 
tition, and  exchange,  with  schedules  thereto,  and 
drafting  the  orders  thereon ;  drafting  special  or- 
ders made  by  the  Commissioners  and  Master,  in 
chamber ;  inspecting  affidavits  of  service  where 
any  special  matter  is  stated ;  reading  statements  of 
facts  and  leases,  and  settling  conditional  and  abso- 
lute orders  for  the  conversion  of  renewable  leases 
into  fee-farm  grants ;  attending  the  Commission- 
ers, sitting  in  full  court,  and  taking  down  and 
drafting  all  orders  made  therein.  As  Examiner : 
— Attending  the  Commissioners  in  their  chambers, 
and  taking  down  the  viva  voce  examination  of  wit- 
nesses; and  when  not  engaged  in  any  of  the  fore- 
going duties,  assisting  in  the  discharge  of  the  more 
general  business  of  the  office. 

d.  Give  a  detail  of  the  general  course  of  prac- 
tice and  mode  of  procedure  adopted  in  your  office. 

The  foregoing  details  will  necessarily  suggest  the 
general  mode  of  procedure  in  this  office.  There  is 
a  general  registry  kept  of  every  step  and  proceed- 
ing in  each  particular  matter,  which  shows  at  one 
glance  the  progress  made  in  each — the  intervals  of 
time,  and  orders  made.    There  is  also  a  registry  of 
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all  conveyances  executed  by  the  Commissioners, 
specifying  the  matter,  grahtees'  names,  parcels  and 
amount  of  purchase  money  and  date.    Indexed  en- 
tries are  also  made  of  notices  to  claimants  and  in- 
cumbrancers, to  tenants  under  1 3th  General  Rule ; 
of  objections  by  tetaants,  and  requisitions  to  the 
Paymaster  of  Civil  Services  and  Board  of  Works 
with  respect  to  Government  charges,  and  of  the 
certificates  from  these  departments  Thereon.    With 
respect  to  the  payment  of  money  the  procedure  is 
as  follows  :-^the  fiats  for  payment  are  transmitted 
from  each  Commissioner  to  the  Accountant's  office, 
and  on  being  entered  by  him,  are  sent  to  the  Se- 
cretary's office,  on  which  the  cheque  or  order  on 
the  bank  is  drawn  up,  and  afterwards  signed  by 
the  Secretary.     It  is  then  sent  to  the  Commission- 
ers'  Examiner,  who  compares  it  with  his  block  fiat, 
and  initials  it  as  thus  examined.     It  is  then  signed 
by  two  Commissioners,  and  returned  to  the  Secre- 
tary's office,  where  it  is  retained  until  applied  for. 
Tiie  party  applying  (if  in  person)  produces  an  affi- 
davit that  he  is  the  person  entitled  thereto,  and  that 
the  sum  is  due ;  he  then  signs  a  receipt-book  kept  for 
that  purpose,  and  (if  necessary)  is  identified.   Where 
the  payment  is  made  under  power  of  attorney,  the 
power  is  examined  by  the  Secretary,  or  in  his  ab* 
•ence,  by  the  Assistant-Secretary,  and  tiie  same 
process  is  observed  as  in  personal  payments.     The 
cheque  is  then  sent  to  the  Accountant's  office  to  be 
entered  as  a  payment  in  the  ledger;  and  when  en- 
tered, is  returned  to  the  Secretary's  office,  and  de- 
livered out.  « 
The  late  Act,  which  gives  the  Commissioners 
jurisdrctioo  to  convert  renewable  leaseholds  into 
fee -farm  grants,  has  caused  a  considerable  accession 
to  the  business  of  the  office.     The  Registrar  is 
obliged  to  closely  inspect  the  leases,  to  ascertain 
the  covenants  to  be  commuted  or  to  remain  out- 
standing, and  specify  them  in  the  order,  and  to  6ee 
that  the  calculations  as  to  the  amount  for  which  the 
fines  are  proposed  to  be  commuted  are  correct,  and 
to  examine  the  affidavits  o^  the  service  of  the  con- 
ditional orders  and  statements  of  facts.     The  in- 
spection of  the  notices  to  tenants  under  the  ISth 
General  Rule  requires  an  accurate  perusal  of  the 
description  of  each  tenancy.    The  amount  of  gene- 
ral business  arising  from  the  preparation  and  issue 
of  documents  so  numerous  and  multifarious  must 
be  obvious,  and  a  considerable  portion  of  the  Se- 
cretary's time  is  thus  occupied,  as  well  as  in  advis- 
ing as  to  practice,  &c.     The  usual  time  devoted  to 
the  discharge  of  the  duties  is  from  ten  until  four 
o'clock  daily,  while  the  Commissioners  are  sittihg, 
which,  with  the  exception  of  short  intervals  at 
Christmas  and  Easter  and  the  summer  recess,  con- 
tinues throughout  tlie  year ;  at  which  latter  periods 
the  attendance  is  from  twelve  to  three  o'clock.   The 
Secretary   is  generally  allowed  about  six  weeks' 
leave  of  absence  during  the  summer  recess.    When 
there  is  a  more  than  ordinary  pressure  of  business 
the  attendance  of  the  Secretary  is  not  confined  to 
the  above  hours. 

Henry  Caret. 


Answers  of  Robert  K.  Piers,  Esq.,  to  Ques- 
tions IN  Paper  No.  8. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  have  held  the  office  of  Notice  Clerk  since  the 
opening  of  the  Commission,  in  October,  1 849,  in 
addition  to  which  I  have  performed  the  duties  of 
General  Clerk,  since  the  early  part  of  the  year  1851, 
from  which  period  the  services  of  Mr.  Fitzgerald 
(General  Clerk  originally  appointed)  have  been  ex- 
clusively devoted  to  the  taxation  of  costs. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

The  particular  duties  of  this  office,  which  are 
perfonAed  conjointly  by  myself  and  Mr.  Frizell,  my 
assistant)  are :  1st.  To  receive  all  notices  or  orders 
lodged  for  transmission,  and  compare  each  eopy 
with  the  originals  which  are  filed  in  the  office.  2na. 
To  enter  the  said  documents  in  a  book  kept  for  that 
purpose  under  proper  headings,  with  the  title  of 
matter,  nature  of  document,  name  of  attorney  or 
party  lodging  same  for  service,  and  name  and  ad- 
dress of  the  attorney  or  party  on  whom  service  is 
required,  and  to  stamp  with  office  seal  each  notice. 
3rd.  To  post  such  notices  enclosed  in  envelopes, 
properly  directed  and  sealed,  in  the  general  post 
office,  before  six  o'clock  on  the  day  when  same  are 
lodged  for  transmission  ;  and  afterwards  to  enter  in 
the  above-mentioned  book  a  memorandum  or  mi- 
nute of  having  so  posted  same.  4th.  To  enter  in  a 
book  kept  for  that  purpose,  under  a  proper  index» 
a  memorandum  of  all  notices  of  cause  being  shown 
against  making  absolute  a  conditional  order  for 
sale ;  and  in  case  no  cause  shown,  to  ascertain  if 
time  allowed  for  showing  cause  has  expired,  after- 
wards to  fill  up  and  deliver  to  party  requiring  the 
certificate  of  no  oause.  5th.  To  enter  in  a  book 
kept  for  such  purpose  all  motions  to  be  heard  before 
the  Master  of  this  Court.  6th.  To  arrange  and 
classify  all  notlees  of  court  and  chamber  motions  to 
be  heard  before  the  Commissioners.  7th.  To  exa- 
mine and  sign  Ol^rtificates  of  all  parties  who  have 
entered  appearances  and  lodged  claims  as  creditors, 
that  they  have  all  been  served  with  notice  of  draflb 
schedule  having  beet)  lodg^  iti  the  Geheral  Clerk*^ 
office.  8th.  To  sign  and  seal  noticed  Ibr  publica- 
tion in  Tarreua  newspapers  of  draft  schedule  having 
been  lodged  in  General  Clerk's  office.  9th.  To 
enter  In  a  book  kept  for  such  purpose  all  letters 
from  Commissioners'  Examiners,  and  from  the 
Keeper  of  the  Deeds,  relating  to  property  ordered 
to  be  sold. 

In  addition  to  the  forgoing  duties  as  Notice 
Clerk,  those  performed  by  me  as  General  Clerk, 
before  referred  to,  are  as  follow :  1st.  To  receive 
affidavits  verifying  petitions,  and  to  examine  the 
petitions  and  abstracts  of  title^  with  a  view  to  ascer- 
tain if  they  comply  with  the  general  rules  and  rules 
prescribed  by  the  Commissioners.  2nd.  To  receive 
affidavits  as  to  any  amendments  subsequently  re- 
quired to  petitions,  drd.  To  enter  the  petitions  as 
they  are  lodged  in  two  books  with  proper  index, 
kept  for  such  purposeyvfnder  proper  headings,  with 
the  title  of  matter,  name  of  petitioner,  aame  of  so- 
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liciror  lodging  same,  and  d^te  of  filing,  and  nunaber 
of  petition;  also,  to  endorse  the  date  of  filing  and 
number  to  correspond  with  books.  4th.  To  receive 
affidavits  verifying  abstracts  of  title  lodged  subse* 
qoent  to  petition,  and  preliminary  abstracts.  5th. 
To  receive  claims  by  incumbrancers.  6th.  To  re- 
ceive affidavits  to  objections  to  draft  schedule  of 
ineumbrances,  and  as  to  lodgment  of  deeds  in  re- 
cord office,  and  affidavits  verifying  abstracts  of  title 
lodged  subsequent  to  petition,  and  preliminary  ab- 
stracts of  title ;  also,  as  ^o  searches  directed  by 
Commissioners  in  registry  office,  and  various  other 
affidavits.  7th.  To  sign  attested  copies  of  docu- 
ments taken  out  by  solicitors  and  other  parties. 
8th.  To  examine  and  sign  certificates  of  objections 
aod  claims.  9th.  To  search  for  and  exhibit  to  so- 
licitors and  the  public  all  the  various  documents 
above  referred  to,  and  replace  them  in  their  proper 
repositories.  10th.  To  attend  generally  to  the 
public^  answer  all  questions  relating  to  practice  as 
to  busiBeas  done  in  offices  voder  my  charge. 

I  am  fully  occupied  from  ten  to  four  o'dock  each 
day,  and  later  if  business  of  the  offices  require  it ; 
and  on  other  occasions,  when  Commissioners  are 
not  sitting,  from  twelve  to  three  o'clock  each  day. 

3.  Give  a  detail  of  tlie  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

The  details  given  respecting  question  No.  2  fully 
suggest  the  mode  of  procedure  adopted  in  my  office. 

RoBBBT  K.  Piers. 


AirswBBs  OF  T&oMSoif  d&si>,  Esq.,  to  QmBSTioNs 
IN  Papbr  No.  d. 

1.  What  office  do  you  hold  io  the  Incumbered 
Estates  Co«rt,  and  how  long  have  you  held  it  ? 

I  hold  the  office  of  Accountant,  and  my  appoint- 
ment bears  date,  April  Ist,  1850. 

±  State  the  nature  and  partioulars  of  the  duties 
performed  by  you,  and  the  time  oocupied  in  their 
(fischarge. 

Sinoa  the  eommencement  of  my  appointment,  in 
April,  1850,  until  the  moftth  of  January,  1853,  I 
bad  the  entire  duties  of  this  office  to  perform,  hav- 
ing for  part  of  the  time  only  had  the  assistance  of 
t  writing  clerk  for  the  purpose  of  copying  accounts 
and  otb^  documents ;  and  I  continued  to  have  the 
eostedy  asd  keeping  of  tbe  estates  ledgers  until  the 
month  of  October  1859;  but  in  consequence  of  the 
ncreasing  magnitude  of  the  business  the  accouats 
were  getting  into  arrear,  and  the  Commissioners 
deemed  it  necessary  to  augment  the  staff  and  ap- 
portion the  duties  of  each  officer  and  clerk. 

For  the  first  three  years  my  time  was  completely 
ocoopied  from  10  o'clock  in  the  morning,  until  5 
o'ebck,  pjc.,  and  I  was  unable  to  take  advantage 
of  the  annual  vacations.  The  time  occupied  at 
present  is  from  10  o'clock  until  a  quarter  or  half- 
past  4,  P.M.,  and  my  present  duties  are  annexed. 

1.  The  general  superintendence  of  the  office. 
2.  Arranging  and  settling  the  Commissionera'  fiats 
for  payment  in  the  order  directed,  part  being  or- 
dered to  be  paid  in  cash,  part  by  sale  of  stock,  part 
by  quotations  in  stock,  and  part  by  investment  in 
tbe  funds  previous  to  payment,  and  part  by  abso-  j 


lute  credits.  3.  Examining  and  initialing  the  Com- 
missioners* drafts  on  the  bank  for  cash,  consols,  and 
stock,  in  payment  to  claimants,  &c.  4.  Granting 
certificates  of  funds.  5.  Granting  certificates  of 
non -lodgments  by  purchasers.  6.  Granting  certifi- 
cates of  absolute  eredits.  7.  Granting  certificates 
of  dividends  on  stock.  8.  Granting  certificates  of 
special  lodgments.  9.  Granting  certificates  of  sums 
retained  or  impounded.  10.  Examining  and  certi- 
fying copies  of  accounts.  11.  Answering  querii^ 
relating  to  the  general  business  of  the  department. 
12.  Granting  and  signing  receipts  for  certificate^  of 
lodgments  in  bank.  13.  Certifying  investments  and 
sales  of  stock,  utider  order  of  Commissioners.  14. 
Ordering  quotations  of  stock  for  payments  and  di- 
vidends. 15.  Examining,  certifying,  and  assisting 
in  striking  the  annual  general  balances  witli  the 
bank.  16.  Custody  and  posting  of  the  Government 
stock  ledger. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

1 .  On  receipt  of  a  certificate  of  lodgment  frotti 
the  bank  of  Ireland,  which  certificate  exhibits  the 
title  of  the  estate,  the  name  of  the  purchaser,  and 
tbe  amount,  an  account  is  opened  in  the  general 
ledger  in  accordance  with  the  bank.  2.  The  pur- 
chase-money, as  it  thus  comes  into  the  credit  of 
each  estitte,  is  frequently  invested  in  the  Govern- 
ment funds  under  a  Commissioner's  order  and  at  tlie 
request  of  the  solicitor  having  carriage  of  the  mat- 
ter, thus  changing  the  general  feature  of  the  ac- 
count 3.  When  payments  are  ordered  to  be  made 
out  of  the  funds  brought  in,  the  Commissioner  (in 
whose  chamber  the  matter  may  be)  issues  a  fiat 
containing  the  names  of  the  different  parties  who 
are  to  be  paid,  and  the  several  sums  they  are  to 
receive,  which  fiat  is  sent  to  the  Accountant's  office. 
4.  On  receipt  of  the  fiat,  it  is  entered  in  the  fiat 
book,  and  after  having  had  endorsed  thereon  any 
or  such  sum  or  sums  which  may  previously  have 
been  ordered  to  be  retained  or  impounded,  or  that 
may  have  remained  uncalled  for,  it  is  handed  to  the 
Accountant  for  arrangement  in  the  way  ordered  by 
the  Commissioner ;  and  when  se  settled  it  is  sent 
to  the  Secretary,  whose  duty  it  is  to  draw  the  cheque 
for  payment.  5.  When  the  cheque  is  prepared  for 
issue  and  called  for,  it  is  sent  to  the  Accountant's 
office  to  be  entered  as  paid  in  the  fiat  book ;  and 
when  exaouoed  and  initialed  by  the  Accountant,  it 
is  sent  bade  to  the  Secretary  for  issue.  6.  The 
cheques  are  also  recorded  in  a  diary  and  afterwards 
entered  in  a  journal  kept  by  Mr.  Doyle,  the  Junior 
Clerk,  who  also  puts  the  proper  folio  to  each  ac- 
count, for  the  purpose  of  the  amount  being  finally 
entered  in  the  general  ledger.  7.  The  books  of 
this  department  are  read  over  and  examined  by  the 
Accountant  and  First  Assistant  every  week,  for  the 
purpose  of  being  at  all  times  prepared  for  certifi- 
cates of  funds. 

There  are  three  distinct  '<  sets  of  books"  kept  in 
this  office,  viz. : — 

1.  The  general  estates  ledgers,  five  in  number, 
under  the  management  of  the  First  Assistant  Ac- 
countant 2.  The  Commissioners'  "  fiat  ledgers,*' 
four  in  number,  under  the  management  of  the  Se- 
cond Assistant  Accottntant.    3.  The  bank  casli. 
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and  Government  slock  ledgers,  two  in  number,  the 
former  kept  also  by  the  Second  Assistant,  and  the 
latter  by  myself.  Besides  a  daily  journal  kept  by 
the  Junior  Clerk,  Mr.  Doyle,  whose  time  is  fully 
occupied  with  this  book,  a  minor  bank  book,  filling 
bank  receipts  for  lodgments,  and  copying  accounts, 
^Q.  Thomson  Seed. 


Answeks  op  Richard  A.  Fitzgerald,  Esq,  to 
Questions  in  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it^? 

Taxing  Officer  and  General  Clerk  ;  since  the 
24th  day  of  October,  1849. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge.  / 

In  respect  to  my  primary  duty  as  Taxing  Officer, 
the  taxation  of  all  costs  incurred  in  this  court— 
this  I  have  done  without  any  assistant;  and  all 
costs  lodged  for  taxation  up  to  the  23rd  day  of 
December  last,  have  been  taxed  by  me,  and  no 
arrear  exists. 

The  amount  as  taxed  and  certified  up  to  this 

date  is  as  follows— 

£        s.  </. 

Amount  as  lod^'ed,            .         .     434.294.12  3 

Deductions  thereout,        .         .     100.713  12  7 

Nett  amount  as  certified  by  me,  £333,680  19    8 

In  addition  to  this  sum,  costs  have  been  taxed  up 
to  this  date,  but  have  not  been  yet  certified,  amount- 
ing to  £31,837.  As  far  as  I  can  judge,  the  deduc- 
tions in  the  latter  sum  would  appear  to  be  in  the 
same  proportion;  thus  making  a  total  taxed  by  me 
of  £466,131  12s.  3d. 

As  to  the  time  ocupied  by  me :  from  10  o'clock, 
A.M.,  till  6  o'clock,  P.M.,  daily,  in  my  office ;  ex- 
cept from  first  week  in  August  to  first  week  in 
October,  when  I  attend  only  once  in  each  week. 
In  addition  to  which  I  read  all  costs  at  my  own 
house,  previous  to  the  public  taxation,  and  make 
ray  deductions  and  notes  thereon,  which  enable  the 
parties  to  come  prepared  with  the  various  necessary 
requirements  and  objections. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

As  regards  costs :  at  the  time  of  each  bill  being 
lodged  I  appoint  the  day  for  taxation ;  and  only 
give  summonses  for  so  much  business  as  I  can  with 
due  exertion  transact  during  each  day  ;  any  party 
taking  a  summons,  and  not  attending  (without  suf- 
ficient  excuse)  on  the  day  named,  I  put  at  the  foot 
of  the  list.  The  result  is,  I  scarcely  ever  have  a 
party  absent ;  as  the  profession  find  their  own  time 
is  saved  by  being  punctual  in  attendance. 

The  duty  of  the  General  Clerk's  office  is  per- 
formed by  three  assistants.  In  this  office  the  peti- 
tions, affidavits,  objections,  final  schedules,  and 
draft  conveyances,  are  kept,  and  appearances  en- 
tered, and  copies  of  those  various  documents  be- 
spoken  and  issued,  and  certificates  of  lis  pendens 
civen  when  required.  The  office  is  open  from  10 
till  4  o'clock  daily  during  the  sitting  of  the  Com- 
missioners, and  from  12  o'clock  till  3  o'clock  at 
other  periods.    I  do  not  attend  personally  m  this 


office,  more  than  each  day  to  see  that  the  assistants 
are  in  attendance,  and  the  duties  performed  by 
them. 

Richard  A.  Fitzoeraxd. 

(To  be  continued.) 
pECTORAL  AND  COUGH  MEDICINES. 

OLDHAM'S  COMPOUND  SYRUP  OF  SMILAX. 
ThU  grateAil  Syrup  combiDes  with  the  balsamic  and  restorative  pro. 
pertlei  of  Sinilax  Aipera.  the  soothinff  virtues  of  the  Oardoo  Lettuce,  and 
the  efficacious  principles  of  the  ]|iecacuanha  and  other  expectorants     It 
is  (bund  most  useful  in  aflTuctions  of  the  chest,  allaying  the  tniublesoine 
irritation  which  provokes  oouffhlng,  and  removing  phlegm,  difficulty  of 
breathing,  and  hoarseness.    It  is  also  a  nice  medicine  fur  children. 
OLDHAM'S  rOUOH  DROPS, 
Recommended  for  Coughs,  Colds,  Asthmatic  ComplainU,  Hooping 
Cough*  and  all  ordinary  Chest  Aflbctions. 
A  teaspoonfUl  taken  occasionally  allays  cough,  promotes  expectoration, 
removes  husklneu  of  the  throat,  and  relieves  soreness  and  oppression  of 
(he  chest    Price  Is. 

OLDHAM'S  ANODYNE  COUGH  LOZENOE& 
The  acknowledged  excellence  of  the  medidnal  ingredients,  and  the  de. 
served  reputation  which  they  have  acquired,  induce  the  proprietor  to  re. 
commeitd  them  as  a  most  efncacioas  and  agreeable  preparation  fbr  the  re- 
lief of  recent  Coughs,  Colds,  Asthmas,  Hooping  Cough,  Ac  Price  Is.  per 
box. 

0LDHAM*S  SMILAX  AND  HIPPO  LOZENGES. 
These  agreeable  Losenges  are  highly  beneficial  in  sobtbins  irritative 
Cough,  relieving  the  Chest,  and  removing  Hoarseness.    Price  Is.  pe  r box. 
Prepared  by 

GEO.  OLDHAM  and  CO  , 

Pharmaceutical  Chemists  and  Apothecaries, 

Id,  GRAFTON  ST,  DubUnj 

or  whom  may  he  also  had  Oldham's  Lettuce  Lozenges,  is.  per  box ; 

Hippo  Lozenses.  Is   per  box ;  Cayenne  Losenges.  Is.  per  box ;  Jujubes, 

Sore  Throat  Lozenges,  &c.,  ftc. 

TO  MEMBERS  OF  THE  LEGAL  PROFESSION. 

COMMON  LAW  AND  EftUITY  REPORTS. 

Published  in  Monthly  Parts. 

WITH  a  view  to  extend  the  usefulness  of  the 
wmk  the  Proprietors  have  resolved  upon  adding  two  divisions  to 
their  Scries  of  Reports,  the  one  consisting  of  all  the  Cases  apolicable  to  the 
practice  of  the  QoARTia  Sbsskmcs  and  Countt  Coubts:  the  other,  the 
LsAOiNQ  S'rATUTBS  passed  during  the  Session,  together  with  Aill  abstrscbof 
the  less  bnportant,  Titles,  Alphabetical  Indexes,  &c.  In  compliance  also 
with  numerous  and  urgent  applications,  they  have  dedded  upon  receiving 
separate  subscriptions  fbr  eacn  division  of  the  Series.  The  annual  pre. 
paid  subscriptions,  therefore,  in  Aiture,  will  be  as  fbllows : 

Entire  Sbbies  {pith  Statutes)  4L  As, 

£  s.  d 

TmnKro9rn{tffitkoutStaluta) 3   3    0 

CoMMOK  Law  8   «    0 

EQtTITY  2    8    0 

BaNKIDPTCT  and  iRtOLTKHCT  ..  ..  ..  ..110 

EccLRsiAsncAL.  Admibaltt,  AKD  Prizc  Court        ..  ..110 

8BB8I0N8  AND  County  CoottT  Csaia,  ^.       .....  ..110 

hukDina  STKTvm  idutAorfxcd  Edihou)      .. 

Subscriptions  received  bg 

EDWARD  J.  MILLIKEN,  15.  COLLEGE  GREEN.  Dublin. 

Agent  for  IreUukL 


1    I    0 


MONEY  advanced  on  Mortgage  of  Freehold, 
Copyhold,  and  Leasehold  Property,  Money  in  the  Funds.  Life 
Intertfts,  Legacies,  Annuities,  and  other  approved  securities.  Address, 
J.  MONTAGUE,  Esq.,  1.  SW AN-STRECT.  (next  the  County  Court,) 
THINITY  SQUARE,  LONDON,  who  is  instructed  by  a  CUent  to  lay 
out  considerable  sums  of  Money. 
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DUBLIN,  JUNE  23,  1855, 
— ♦— 
A  UAiouiG  object  of  the  Common  Law  Procedure 
Act  was  to  provide  for  the  uolformity  of  the  pra<N 
teef  the  Superior  Coarts.  When  our  preaeot  sya- 
toDlioompared  with  the  several  concurrent  systems 
which,  even  in  our  days,  used  to  embarrass  both 
jadges  and  practitioners,  it  cannot  be  denied  that 
tbii  most  desirable  object  has  been  already  largely 
attained.  There  are  no  longer  General  Rules  ap- 
plicable to  each  individual  court,  and  hence  a  writ- 
ten Uw  fof  each  separately.  Something  has,  how* 
ever,  to  be  done  before  entire  uniformity  of  practice 
will  be  attained.  Several  minor  points  of  practice 
bve  been  ruled  in  the  different  courts  in  different 
wtys,  and  the  judges  of  each  evince  a  resolution  to 
adhere  to  the  views  already  adopted.  Amongst 
the  questions  left  somewhat  at  large  by  the  Proce- 
dure Act,  and  the  New  Rules,  which  have  received 
theie  various  solutions,  we  may  particularize  the 
controversies  as  to  what  constitutes  a  satisfactory 
affidavit  of  merits,  and  also  as  to  tbe  degree  to  wiiicli 
a  defendant  seeking  to  plead  double  should  verify 
his  proposed  defences.  Other  points  might  possi- 
bly be  enumerated,  in  the  determination  of  which 
CMh  court  looks  only  to  its  own  precedents,  and 
nftises  the  assistance  of  others,  and  more  of  these 
discrepancies  will  probably   yet   arise.      Perhaps 


there  is  no  occasion  upon  which  the  inconvenience 
1  and  we  might  almost  say  absurdity,  of  these  various 
!  readings  of  the  Act  strikes  the  observer,  more  than  in 
the  Consolidated  Practice  Chamber,  (held  under 
section  238,)  where  a  judge,  before  he  rules  a  par- 
ticular point,  has  occasionally  to  inquire  out  of 
what  •eurt  the  motion  proceeds,  so  as  to  give  to  the 
litigants  the  benefit  of  the  law  of  that  cow-t  We 
submit,  therefore,  that  it  is  the  duty  of  the  judges, 
under  section  233,  to  reconcile  these  deviations 
from  uniformity  of  practice,  whenever  they  have 
occurred,  as  in  many  cases  they  have  already  done, 
and  to  promulgate  from  time  to  time  such  General 
Rules  upon  these  subjects  as  will  carry  out  the 
spirit  of  the  Procedure  Act. 
—4 — 

INCUMBERED  ESTATES  INftDIBY  COMMISSION. 

{Continued from  page  196.^ 

ANSWEiia  or  James  M'Donnell,  Esq^  to  Ques- 
tions IN  Papee  No.  8. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it? 

I  hold  the  office  of  Examiner  to  Commissioner 
Longfield.  I  have  held  this  office  for  four  years 
and  ten  months. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

The  nature  of  my  duties  is  to  assist  the  Commis- 
sioner In  the  minor  details  of  his  office.     The  par- 
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ticular  duties  performed  in  my  office  are  ^-^M  To 
take  charge  of  and  arrange  the  books  and  ffocu- 
ments  kept  io  Commissioner's  chamber.  2.  To 
keep  his  list  of  chamber  motions  and  sales.  8. 
To  read  and  note  his  titles.  4.  To  examine  the 
title  deeds  as  detailed  in  my  answer  to  the  third 
question.  5.  To  make  copies  of  the  Commission- 
er's directions  for  searches  and  rulings.  6.  To 
compare  the  conveyances  to  purchasers  with  the 
drafts.  7.  To  settle  the  draft  final  schedules  of 
incumbrances.  8.  To  compare  the  fair  copies  of 
the  draft  final  schedule  with  the  original  draft. 
9.  To  see  that  the  proper  parties  are  served  with 
notice  of  the  ^raft  final  schedule  of  incumbrances, 
and  that  the  adyprtisements  of  same  are  duly  pub- 
lished. 10.  To  keep,  in  the  manner  detailed  in  my 
answer  to  the  third  question,  an  account  of  the  mo- 
ney disbursed.  11.  To  give  general  information 
to  the  public  on  matters  of  practice,  connected 
with  the  Commissioner's  office,  and  to  show  to  them 
such  of  the  books  and  documents  in  my  custody  as 
they  are  permitted  to  inspect.  12.  To  make  from 
time  to  time  list  of  cases  in  delay,  and,  if  neces- 
sary, send  notices  to  the  solicitor  having  the  car- 
riage of  the  proceedings,  calling  upon  him  to  ac- 
count to  the  Commissioners  for  such  delav.  I  have 
the  assistance  of  a  clerk,  Mr.  Ridid.  H.  v.  Archer, 
in  the  disctiarge  of  my  duties  ;  he  usually  performs 
those  numbered  2,  5,  6,  8,  and  9 ;  I  myself  those 
numbered  d,  4,  7,  10,  and  12.  Those  numbered  1 
and  1 1  are  performed  in  common  by  us  both.  My 
office  is  open  to  the  public  from  10  until  2  o'clock. 
From  2  until  4  o'clock  I  and  my  assistant  are  en- 
gaged in  entering  up  iBccounts,  comparing  original 
deeds  with  the  abstract  of  title,  entering  up  the  in- 
dices, making  copies  of  the  Commissioner's  rulings, 
arranging  the  papers  used  during  the  day,  ko.  Titles 
and  draft  final  schedules  I  have,  for  the  most  part, 
to  note  and  settle  afler  office  hours,  partly  because 
I  am  otherwise  fully  employed  from  10  until  4,  and 
partly  because  this  part  of  my  business  requires 
more  undivided  attention  than  I  can  give  to  it  in 
an  office  where  I  am  necessarily  liable  to  frequent 
interruptions. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

The  following  is  the  detail  of  the  course  of  prac- 
tice and  procedure  adopted  in  my  office: — I  follow, 
as  the  most  convenient  mode  of  answering  the  ques- 
tion, the  course  of  a  single  petition  through  my 
office.  When  a  petition  is  sent  to  Commissioner 
Longfield's  office,  I  lay  it  before  him.  When  fiated, 
the  original  petition  and  the  documents  accompany- 
ing it  are  sent  to  the  Registrar,  the  counterpart 
filed  io  my  office,  and  its  number  on  the  file  en- 
tered in  the  column  No.  3  of  an  alphabetical  index, 
kept  in  the  followiug  form  :^- 


Name  of 

Owner. 

1. 


NftfMOf 

aoa 

9. 


Petition. 

a 


Petition 

Book. 

4. 


Abstract 

Book. 

6. 


Search. 
6. 


Sale  Book. 
7. 

Bental. 
S. 

Schedule. 

a 

Schedule 
Book. 

la 

Account 

Book. 

11. 

And  in  column  No.  4  the  page  of  the  Commission- 
er's petition  book,  in  which  the  Commissioner  him- 
self enters  the  particulars  of  the  cause,  the  Rat) 


and  all  rulings  in  chamber  thereon,  up  to  the'  hear- 
ing of  the  schedule.  I  may  hear  remark  that  the 
above  form  of  index  has  been  adopted  as  showing 
at  a  glance  the  state  of  the  proceedings  in  any  cause, 
besides  answering  the  usual  purposes  of  an  index. 
When  any  notice  of  motion  in  chamber  is  brought 
in  for  service,  I  read  it,  to  see  that  it  is  in  proper 
form,  sufficiently  explicit,  and  such  as  the  Com- 
missioner will  hear  in  chamber.  It  is  then  entered 
in  the  Commissioner's  list  of  motions  (as  many  mo- 
tions as  it  is  likely  the  Commissioner  can  dispose 
of,  and  no  more,  being  entered  for  each  day,)  and 
initialed,  to  satisfy  the  notice  clerk  that  it  has  been 
entered  in  my  office.  When  the  Commissioner 
makes  his  ruling  on  a  motion,  any  person  wishing 
to  have  a  copy  of  it^applies  to  my  derk.  If  only 
one  copy  is  required  he  usually  makes  it  out  him- 
self, and  hands  it  to  the  party  asking  for  it.  If 
more  than  one  copy  is  wanted,  or  likely  to  be 
wanted,  he  sends  a  copy  of  the  ruling  to  the  scrive- 
nery  office  where  a  copy  is  made  out  for  each  per- 
son requiring  one.  As  soon  as  the  abstract  of  title 
and  deeds  are  lodged  in  court,  the  solicitor  having 
the  carriage  of  the  proceedings  (hereinafter  called 
the  solicitor,)  ought  to  notify  this  to  me ;  where- 
upon I  send  to  the  Greneral  Clerk's  office  for  the 
title,  and  place  it  in  the  Commissioner's  list  of  titles 
for  reading.  I  have  no  column  in  my  index  for 
titles,  but  keep  a  separate  list  of  them,  as  it  is 
material  to  have  them  arranged  in  the  order  in 
which  they  are  lodged  for  reading,  and  also  beeause 
they  do  not  remain  permanently  in  my  office.  At 
this  period,  if  the  solicitor  requires  it,  and  the  title 
seems  of  sufficient  importance,  I  direct  that  it  shall 
be  laid  before  counsel  for  bis  opinion  thereon;  but 
in  this  case  I  do  not  enter  the  title  io  the  Commis- 
sioner's list  for  reading  until  it  is  returned  to  me 
with  counsel's  opinion.  I  then  read  and  note  the 
title.  It  is  my  duty  to  see  that  the  parceb  com* 
prised  in  the  absolute  ord^r  for  sale  are  mentioned 
in  the  deeds  abstracted,  and  that  the  title  is  drawn 
in  conformity  with  the  Commissioner's  directions. 
If  the  title  is  not  properly  drawn  or  defective  in 
any  way  I  have  it  amended,  and  the  defect  if  pos- 
sible removed  before  1%  is  submitted  to  the  Com- 
missioner for  his  perusal ;  the  page  of  the  book  at 
which  I  note  it  is  entered  in  column  No.  5  of  the 
index.  I  also  see  that  it  is  verified  by  affidavit  and 
that  the  deeds  mentioned  in  it  are  lodged  in  court, 
or  their  abseipce  satisfactorily  accounted  for^  and 
secondary  evidence  given  of  their  contents.  I  com- 
pare the  principal  deeds  with  the  abstract,  so  far 
as  to  enable  me  to  see  that  the  most  material  points 
(ff.  g^  the  parties,  parcels,  granting  part,  limita- 
tions, and  execution)  are  truly  abstracted.  When 
the  Commissioner  has  read  the  title,  the  original 
direction  for  searches  (on  which  also  the  Commis- 
sioner notes  any  observations  or  directions  in  rela- 
tion to  the  title,  and  tbe  conditions  of  sale  if  he 
thinks  any  necessary)  is  filed,  and  its  number  on 
the  file  entered  in  column  No.  6  of  the  index.  A 
copy  of  these  directions  is  given  to  the  solicitor.  I 
next  make  out  on  the  back  of  theoiiginal  ordei  for 
sale  (to  enable  the  solicitor  to  go  bf^ture  the  Master 
to  settle  the  rental)  a  certificate  stating  that  the 
Commissioner  has  approved  of  the  tide,  and  setting 
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forth  any  condition  of  sale  or  observations  of  the 
Commissioner  which  the  Master  should  have  before 
him  on  settling  the  rental.  I  lay  before  the  Com- 
missioner, for  his  approval,  the  draft  rental  sent 
from  the  Master;  and  when  the  day  of  sale  is  fixed, 
it  is  entered  in  the  sale  book,  which  is  kept  in  the 
form  of  a  diary,  and  Ihe  page  of  the  sale  book  is 
entered  in  column  No.  7  of  the  index.  When  the 
sale  has  takeo  place  the  rental  is  filed,  and  its  nam- 
ber  thereon  entered  in  column  No.  8  of  the  index. 
When  the  draft  conveyances  are  sent  in  by  the 
Master,  I  submit  thera  to  the  Commissioner ;  and 
when  approved  of  by  him,  forward  them  to  the 
General  Clerk's  office*'  When  the  deed  b  engrossed, 
my  clerk  compares  it  with  the  draft  settled  by  the 
Commissioner,  and  I  compare  the  map  with  that 
on  the  rental,  and  then  forward  it  to  the  Registrar. 
As  soon  as  the  draft  of  the  final  schedule  of  incum- 
branoea  (hereinafter  called  the  schedule  only)  is 
prepared,  the  solicitor  brinrgs  it  to  me  with  the 
searches  which  have  been  made  in  putsuance  of  the 
Commissioner's  dhr^ctions,  and  a  certificate  from 
the  Paymaster  of  Civil  Services  in  Ireland,  stating 
what  sums,  if  atiy,  are  die  ont  of  the  ^tat*  for 
dramage  loans.  It  is  my  duly  to  *ee  that  th6 
searches  follow  thi?  Cowmissloner's  directions,  that 
they  disclvtee  no  aCl  which  would  Vitiate  the  title, 
and  that  all  subsiding  charges  appeAVihg  on  them, 
the  abstract  of  title,  vhd  Paymaster's  certificate, 
are  set  down  in  their  apparently  proper  jiriorfty  in 
the  schedule.  When  the  schedule  has  been  thus 
made  oat,  two  ftiir  copies  of  it  are  prepared  by  th6 
ioKcitor,  and  compared  With  it  by  my  clerk :  one 
of  tbeeeit  Mibmitted  to  the  Commissiotiiet',  and  when 
approved  of  and  signed  by  him>  is  given  to  the  so- 
liettor  to  file  hi  the  General  Clei^k's  office;  the  other 
ii  filed  in  my  office^  and  its  number  oti  the  fik  en- 
tered in  colnaiii  No.  9  of  the  index.  At  this  peridd 
the  solicitor  prepares  and  serves  his  notice  6f  the 
filing  of  the  schedule,  which  is  passed  tht'ough  my 
office  in  the  same  manner  as  other  notices.  Before 
the  schedule  is  beard  by  the  Commissioner  the  so- 
licitor has  to  produce  the  documents  necessary  i6 
show  that  all  persons  whom  the  rules  require  to 
have  notice  of  the  settling  of  the  schedule  have  been 
•erved,  and  that  the  notice  has  been  published  in 
such  papers  as  the  Commissioner  hai  directed.  If 
any  service  or  publication  has  been  omitted,  the 
omission  is  stated  on  the  back  of  the  schedule. 
When  the  schedule  comes  on  for  hearing,  the  Com- 
■lissioner  enters  his  rulings  thereon,  in  a  book 
eaOed  his  schedule  book; — column  No.  10  of  the 
index  shows  the  page  of  this  book  in  which  the 
rulings  are  made.  The  Commissioner  makes  his 
money  fiats  in  a  cheque  book;  I  copy  them  into  an 
account  book  ke|>t  for  the  purpose,  entering  the 
page  of  the  account  in  column  No.  1 1  of  the  index ; 
and  my  clerk  copies  tho  money  fiats  into  the  coun- 
terfoil of  the  cheque  book.  He  then  takes  them  to 
the  Accountant  and  gets  his  receipt  for  tiiem  on 
the  counterfoil.  When  the  drafts  on  the  bank  are 
made  out  in  pursuance  of  the  Comtnissioner's  mo- 
ney fiats,  I  compare  each  with  the  entry  in  my  ac- 
count book  previous  to  its  receiving  the  Commis- 
sioner's signature,  and  mark  if  off  therein,  to  prevent 
a  duplicate  draft  from  issuing.     When  the  Com  < 


missioner  has  made  money  fiats  for  all  the  funds  in 
the  cause,  it  is  marked  off  in  my  index  as  wound 
up.  It  is  my  duty  in  all  cases  of  doubt  or  difficulty 
arising  in  my  office,  to  lay  the  case  before  the 
Commissioner,  and  take  his  directions  in  relation 
thereto;  such  cases  are  of  very  freqaent  occurrence, 
especially  with  respect  to  the  practice  of  the  office 
in  novel  cases,  and  on  the  settling  of  the  draft  of 
the  schedule.  I  have  also  frequently  to  apply  to 
him  about  the  title  deeds,  which  are  often  difficult 
to  get. 

James  McDonnell. 


Answers  of  R.  D.  Urlino,  Esq,.,  to  Ques- 
tions IN  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

The  office  of  Examiner  to  the  third  Commis- 
sioner, which  I  have  held  since  its  institution.  I 
was  appointed  on  the  first  day  of  May,  1850. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

My  duties  are  to  assist  the  third  Commissioner 
of  the  Incumbered  Estates  Court  in  transactmg  his 
business.  Those  duties  may  with  more  particu- 
larity be  described  as  follows :— 1.  To  arrange  the 
business  of  the  Commissioner,  and  keep  all  the 
books,  papers,  and  documents  used  in  performing 
that  business.  2.  To  keep  a  **  diary,"  in  which  all 
appointments  are  entered  by  me,  and  a  book  in 
whidi  all  sales  of  estates  in  his  office  are  entered  ; 
all  ^'  notices  of  motion  '*  befbre  the  Commissioner 
are  brought  to  me  in  the  first  instance,  that  it  may 
be  ascertained  that  they  are  formally  correct  and 
properly  entitled ;  if  so,  they  are  initialed  l>y  me, 
and  entered  in  the  ^*  diary "  ptior  16  transmission 
through  the  notice  office.  8.  To  communicate  with 
all  persons  who  may  come  to  the  office  of  the  third 
Commissioner  to  give  information  or  to  make  in- 
quiries relative  to  cases  in  the  office,  and  to  give 
direttions  as  to  the  course  of  practice  generally. 

4.  To  receive  petitions  which  may  come  to  the  third 
Commissioner  to  be  fiated,  to  lay  them  before  him 
for  fiat,  and  to  enter  them  in  a  book  denominated 
«*  index  of  cases,**  with  a  reference  to  the  book  and 
page  in  which  9  dopy  of  the  fiat  is  entered ;  to  send 
down  fiated  petitions  to  the  Registrar's  office,  and 
to  receive  the  duplicate  copy  petitions  which  is 
filed  in  my  office,  and  thereafter  kept  for  reference. 

5.  To  receive  abstracts  of  title,  ascertain  that  they 
are  prepared  in  accordance  with  the  rules  of  the 
court,  and  are  properly  verified  and  entitled ;  to 
enter  them  in  the  "  Examiner's  list,"  that  they  may 
be  taken  up  and  read  in  their  due  priority.    6.  To 
direct  that  counsel's  opinion  shall  be  obtained  on 
the  abstract  where  it  is  long  or  complicated,  and 
to  give  orders  of  reference  to  the  Master  of  the 
court  to  "settle  the  rental"  when  the  case  is  in  a 
fit  state  to  proceed  to  a  sale.     7.  To  read  through 
every  abstract  of  title  lodged  in  the  office,  (whether 
counsers  opinion  has  been  obtained  thereon  or  not,) 
and  to  make  notes  of  the  cotitenta  and  purport  of 
every  deed  and  document  referred  to  in  the  title. 
fThe  number  of  abstracU  read  and  noted  as  above 


Digitized  by 


Google 


200 


THE  IRISH  JURIST. 


[June  23f 


amounts  to  between  120  and  ISO  per  annum,  and 
the  notes  already  made  by  me  are  collected  and 
bound  into  seven  quarto  volumes.]  8.  To  lay  the 
abstract  of  title  together  with  ^  my  notes  thereon 
(and  counsel's  opinion,  if  taken)  before  the  Com- 
missioner, and  to  give  a  copy  of  his  observations 
and  directions  on  the  title  to  the  solicitor  having 
CMrriage  of  proceedings.  9.  To  receive  draft  con- 
veyances from  the  Master  of  the  court,  lay  them 
before  )he  Commissioner  for  approval,  enter  them 
in  a  book  called  the  **  conveyance  book,**  transmit 
them  to  the  General  Clerk's  office  that  attested  co- 
pies may  be  made,  and  compare  the  engrossments 
of  such  conveyances  with  the  original  drafts.  10. 
To  examine  the  maps  on  deeds  of  conveyat^ce,  to 
ascertain  that  the  property  conveyed  is  correctly 
delineated,  to  see  that  such  deeds  are  formally  cor- 
rect and  are  stamped,  and  signed  by  all  persons 
whose  signatures  as  assenting  parties  or  otherwise 
are  required  ;  to  initial  all  erasures  or  interlinea- 
tions on  such  deeds,  and  finally,  to  transmit  them 
to  the  Registrar's  office  to  be  sealed  prior  to  exe- 
cution. 11.  To  examine  all  searches  made  in  the 
*'-  office  for  registering  deeds " — to  ascertain  that 
they  are  made  against  the  parties  and  for  the  pe- 
riods required,  and  that  all  deeds  "  excepted  "  and 
**  returned  '*  on  such  searches  are  satisfactorily  ac- 
counted for,  or  shown  not  to  affect  the  lands  sold ; 
and  for  this  purpose  to  direct  affidavits  or  declara- 
tions to  be  made,  and  copies  of  "  memorials  "  to  be 
procured,  and  to  examine  such  affidavits,  &c.  when 
made.  To  examine  in  like  manner  all  "  searches 
for  judgments  "  against  the  present  or  former  own- 
ers of  the  estate,  and  call  for  such  evidence  as  may 
be  necessary  with  regard  to  them.  Any  points  on 
which  I  am  not  satisfied  with  regard  to  any  of  the 
abovQ^  are  reserved  for  the  Commissioner's  direc- 
tions, and  it  is  my  duty  to  see  that  all  his  direc- 
tions with  regard  to  them  are  carried  into  effect. 
1 2.  To  settle  (provisionally)  all  draft  **  schedules 
of  incumbrances,"  having  r^ard  to  the  notes  of 
title  and  directions  thereon,  and  to  the  searches ; 
to  ascertain  that  schedules  are  prepared  in  con- 
formity with  the  rules  of  the  court,  and  contain  a 
lull  statement  of  all  charges  and  incumbrances  af- 
fecting the  estate,  arranged  in  tbeer  proper  priority. 
Id.  The  schedule  having  been  provisionally  settled, 
and  any  points  thereon  reserved  by  me  for  the  Com- 
missioDer*s  consideration  having  been  disposed  of, 
to  see  that  a  compared  cop?  of  such  schedule  is 
lodged  in  the  General  Clerkis  offif;e  for  public  in- 
spection. 14.  To  settle  a  <*  final  notice  to  claim- 
ants,** which  states  the  lands  which  have  been  sold 
in  the  matter,  and  calls  on  all  persons  who  object 
to  the  schedule  so  lodged  as  in  No.  13,  to  file  ob- 
jections on  or  before  a  day  named  in  the  notice, 
and  to  appear  on  the  "  hearing,"  which  I  fix  for  a 
day  about  i^ve  weeks  distant ;  also  to  add  a  sche- 
dule to  the  notice,  setting  out  any  old  charges, 
judgments,  ftc,  of  which  no  information  can  be 
obtained  ;  and,  finally,  to  give  directions  as  to  the 
papers  iu  which  such  notice  is  to  be  advertised. 
15.  On  a  day  immediately  prior  to  the  **  hearing  " 
of  the  schedule,  to  examine  the  notice  and  other 
requisite  papers  and  certificates,  (seven  in  all); 
aiiu  to  ascertain   that  such  final   notice  has  been 


served  6n  the  six  classes  of  persons  required  to 
be  served  by  the  rules  of  the  court.  16.  To  enter 
all  rulings  made  by  the  Commissioner  in  the  **  rul- 
ing book,"  and  to  keep  that  book  indexed  for  refer- 
ence ;  also  to  deliver  attested  copies  of  the  rulings 
to  all  persons  who  may  apply  for  them.  [If  short, 
such  copies  are  made  by  my  clerk  on  the  spot ;  if 
otherwise,  they  are  bespoken  in  a  book  kept  for 
that  purpose,  and  copied  for  the  General  Clerk's 
oflficer,  where  they  are  delivered  to  the  party  be- 
speaking them  on  payment  of  three  half- pence  per 
folio].  17.  When  the  final  schedule  is  settled  by 
the  Commissioner,  it  is  my  duty  to  prepare  a  fair 
copy  thereof  for  signature^  by  him,  and  to  enter  on 
such  fair  copy  all  payments  and  other  memoranda 
showing  the  disposition  of  the  funds,  so  that  every 
such  schedule  may  present  a  complete  list  of  all 
the  payments,  and  answer  the  purpose  of  an  ac- 
count-book. 18.  To  make  out  "orders  for  pay- 
mient  '*  in  the  *<  money-order  book,'*  and  make  a 
duplicate  or  counterpart  of  each  order:  the  ori- 
ginal order,  when  signed  by  the  Commissioner,  la 
transmitted  by  me  to  the  Accountant's  office.  19« 
To  make  out  orders  for  investment  of  fund  in  Go- 
vernment stock,  or  for  sale  of  stock;  and  after 
same  are  signed  by  the  Commissioner,  to  transmit 
them  to  the  Registrar's  office.  20.  To  examine 
drafts  on  the  ftank  for  payment  of  cash,  or  for 
transfer  of  stock,  and  to  initial  them  prior  to  their 
being  signed  by  the  Commissioners.  2l.^To  make 
out  orders  for  delivery  of  title  deeds  to  such  par- 
ties as  may  be  entitled  to  them,  and  at  a  proper 
stage  of  the  proceedings,  myself  to  examine  the 
deeds,  or  memorials,  or  copies,  or  other  secondary 
evidence  of  the  deeds,  (in  case  they  are  not  forth- 
coming,) in  order  to  ascertain  that  the  <«  abatrael 
of  title"  is  a  fair  and  correct  one,  and  accurately 
prepared  from  the  deeds.  22.  To  «ct  as  Seere* 
tary  to  the  third  Commissioner,  replying  to  com- 
munications which  may  be  addressed  to  him  in  re- 
lation to  the  business  of  the  office.  23.  To  examine 
the  state  of  the  various  cases  under  the  Commis- 
sioner's directions,  and  to  write  and  transmit  com- 
munications to  solicitors  on  the  subject  of  "  dilatory 
cases,"  or  cases  which  appear  to  have  been  a  long 
time  in  the  office  without  any  effectual  step  having 
been  taken  in  them,  and  to  enter  such  cases  and 
everything  done  in  relation  to  them  in  a  book, 
known  as  the  "  dilatory  book,"  for  reference.  24. 
To  give  orders  for  the  taxation  of  costs ;  such  or- 
ders directing  notice  of  taxation  to  be  served  on 
the  persons  who  appear  to  me  most  interested  in 
attending  the  taxation. 

In  the  performance  of  the  duties  above  enumer- 
atpd,  I  have  the  assistance  of  one  clerk.  His  pri- 
mary duty  is  the  custody  of  the  numerous  docu- 
ments which  are  filed  in  the  office,  and  which, 
amounting  at  present  to  over  six  thousand,  are 
constantly  augmenting  iti. number.  My  clerk  also 
assists  in  the  performance  of  those  of  the  above 
duties  numbered  1,  2,  3,  4,  8,  9,  13,  16,  and  la 
The  others  are  performed  by  me  personally.  My 
office  is  open  to  the  public  from  ten  o'clock  to  two 
o'clock  each  day.  Froui  two  to  ^ve  o'clock  the 
time  is  devoted  to  the  examination  of  scliedules, 
searches,  deeds,  &c.|  wliidi  cannot  be  done  amidst 
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iuterruption.  My  clerk  is  occupied  after  two 
o'clock  iu  indexing  the  booJLS,  copying  rulings,  and 
other  matters.  The  most  severe  duties  of  my  of- 
fice are  the  noting  of  abstracts,  and  the  examina- 
tion of  searches  (number  7  and  1 1  above).  Little 
assistance  can  be  given  in  the  latter  by  a  solicitor, 
aod  none  at  all  in  the  former.  These  are  matters 
which  necessarily  occupy  much  time,  and  call  for 
unremitting  care  and  attention.  I  have  found  of- 
fice hours  insufficient  for  the  performance  of  these 
daties  in  particular,  and  have,  since  my  first  con- 
nexion with  the  Commission,  been  compelled  to 
read  and  note  abstracts  at  my  own  residence  after 
office  hours.  During  the.  spring  and  summer  of 
last  year,  there  was  an  unusual  pressure  of  this 
kind  of  business,  and  I  found  myself  under  the  ne- 
cessity of  devoting  about  two  hours  every  evening 
to  it,  m  order  to  prevent  an  arrear  from  accumu- 
lating. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

The  most  convenient  method  of  answering  Ques- 
tion No.  3  will  probably  be,  to  give  the  history  of 
a  case  iu  ray  office  from  its  commencement  to  its 
close.  At  the  beginning  of  every  month  a  number 
of  newly-presented  petitions  come  up  to  be  fiated 
—the  mode  of  division  being,  that  one-third  of  the 
petitions  presented  during  each  month  are,  at  its 
close,  taken  to  the  office  of  each  of  the  three  Com- 
missioners. Petitions  are  read,  and  orders  (called 
(**6ats'^  made  thereon  by  the  third  Commissioner 
io  the  intervals  of  more  pressing  business,  and  with- 
out the  attendance  of  any  person  :  about  1,380  pe- 
titions have  been  ••  fiated  "  or  "  dismissed  **  by  the 
third  Commissioner  since  the  Commission  began 
operation  in  1849.  The  fiat  is  made  on  the  origi- 
nal petition,  aqd  is  copied  into  a  book,  known  as 
"Commissioner's  fiat  book;**  the  petition  is  then 
traiisnaitted  to  the  Registrar's  office,  and  the  dupli- 
cate copy  filed  in  my  office  for  reference.  The 
next  succeeding  steps  in  the  matter  are  chiefly  of 
a  routine  character,  and  are  taken  in  the  various 
offices  of  the  court,  any  application  to  the  Commis- 
sioner being  frequently  unnecessary.  If  any  appli- 
cation should  become  necessary,  it  takes  place  *'  on 
notice"  to  all  parties  who  have  "entered  appear- 
ances" ID  the  matter.  The  notices  are  examined 
by  me  prior  to  service,  (as  mentioned  in  No.  2 
af)ove).  If  the  application  is  of  an  unimportant 
efaaraeter,  and  does  not  affect  any  person  inte- 
rested, it  18  made  as  a  "  motion  of  course  *'  on  the 
sitting  of  the  Commissioner,  and  before  he  enters 
into  the  "list."  The  distinct  notices  of  motion 
served  in  this  office  amount  to  about  forty  per 
week;  the  number  is,  however,  greatly  increased 
at  particular  times ;  immediately  prior  to  vacation, 
for  example,  when  one  hundred  motions  on  notice 
are  not  anfVequently  made  and  disposed  of  in  a 
week.  The  Commissioner's  "rulings"  are  made 
by  him  on  the  back  of  the  copy  of  the  notice,  and 
are,  on  that  or  the  following  day,  transcribed  by 
me  into  the  "  ruling  book,**  which  is  open  for  pub- 
lie  inspection ;  copies  of  rulings  are  given  to  all 
who  apply  for  them,  (as   mentioned  in   No.  16, 

above).     As  there  is  no  machinery  in  my  office  for 

making  attested  copies  of  docunjents,  attested  co- 
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pies  of  the  longer  rulings  are  delivered  to  the  pub- 
lic in  the  General  Clerk's  office ;  attested  copies  of 
short  rulings  are  given  to  applicants  in  my  offiee, 
without  any  charge  being  made  for  them.     If  the 
circumstances  of  the  case  do  not  call  for  any  de- 
viation from  the  usual  course,  nothing  further  is 
done  in  my  office  until  the  lodgment  of  the  abstract 
of  title,  (as  mentioned  in  No.  5  and  6,  above). .  The 
abstract  being  properly  prepared,  and  in  conformity 
with  all  the  rules  relating  to  abstracts,  is  entered 
by  me  in  a  list,  to  be  read  in  proper  order :  when 
read  and  noted  by  me,  ^as  mentioned  in  No.  7, 
above,)  the  abstract  as  laid,  together  with  my  notes, 
before  the  Commissioner,  and  any  objeaions  to  the 
title,  or  other  observations  which  be  may  make,  are 
copied,  and  communicated  to  the  vendor's  solicitor. 
"Rentals"  and  "postings  for  sale^"  when  settled 
by  the  Master,  (on  reference  to  him  for  that  pur- 
pose,) are  lodged  with  me  for  final  approval,  and 
for  directions  as  to  the  time  and  place  of  sale,  mode 
of  publication,  &c  &c.    These  directions  are  given 
by  me,  subject  to  the  Commissioner's  approval ;  the 
case  then  passes  into  the  "  auction  department,"  and 
nothing  is  done  in  my  office  until  the  title  comes  to 
be  perfected,  the  "  schedule  of  incumbrances"  set- 
tled, registry  and  judgment  searches  examined,  and 
title  deeds  compared  with  the  abstracts;   all  of 
which   operations  are  described  in   my  reply  to 
Question  Number  2,  above.     The  examination  of 
searches  is  a  very  difficult  and  laborious  operation, 
inasmuch  as  it  frequently  happens  that  from  one  to 
two  hundred  deeds  and  judgments  appear  on  the 
searches,  every  one  of  which  receives  minute  atten- 
tion.    The  object  of  the  vendor's  solicitor  is,  in 
most  instances,  to  show  that  these  do  not  affect  the 
estate  sold  in  this  court ;  and  this  renders  the  exa- 
mination of  affidavits  and  numerous  other  documents 
necessary.    Also,  the  frequent  consideration  of  such 
questions  as — whether  the  owner  of  the  estate  for 
the  time  being  had  power  to  affect  the  estate  by 
judgment  or  deed  at  the  particular  time  when  such 
judgment  or  deed  appear  on  the  search  to  have 
been  given,  and  frequent  inquiries  as  to.  the  iden- 
tity of  tlie  conuxors  of  judgments,  alto,  as  to  the 
identity  of  lauds  mentioned  in  deeds  returned  on 
the  search ;  on  the  whole,  this  may  be  described 
as  being  one  of  the  most  laborious  and  responsible 
items  of  duty  performed  in  this  office — ^the  reading 
and  the  noting  of  the  abstracts  being  the  other  duty 
which  occupies  mudi  time,  and  calls  for  extreme 
care  and  attention.     On  an  average,  one  hundred 
and  twenty-five  new  cases  pass  through  this  office 
during  the  year.     After  the  schedule  is  provision- 
ally settled,  and  all  questions  on  title  are  disposed 
of  by  the  Commissioner,  a  day  is  fixed  for  the 
"  hearing,"  when  all  parties  interested  in  the  case 
attend,  and  all  who  object  to  the  schedule,  as  pro- 
visionally settled,  appear  by  counsel,  in  support  of 
their  opinions :  the  schedule  is  then  on  argument 
"  finally  settled "  by  the  Commissioner,  and  a  day 
fixed  for  "  allocation  of  the  funds :"  a  fair  copy  is 
then  prepared  under  my  direction,  on  which  the 
"  allocation "  is   made :    orders  for  payment  are 
made  out  by  me  in  a  "  money  order  book,"  (as  de- 
scribed in  No.  18,  above);  and  after  being  copied 
and  signed,  are  transmitted  to  the  Accouqtaat*s 
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office.     The  drafts  on  the  bank  are  also  examined    to  the  '^Law  Times,'*— i\\e  organ  of  the  legal  pro- 
and  entered  by  me,  before  they  are  signed  by  the   fession  in  England. 
Commissioner.     After  dbcharge  of  all  incumbran- 


ces, an  order  is  made  for  payment  of  the  surplus 
fund  (if  any)  to  the  owner  of  the  estate. 


The  above  is  an  outline  of  a  simple  ease  in 
which  no  difficulty  occurs.     There  are  a  variety  of 
circumstances,  however,  which  may  occur  to  ren- 
der a  case  more  complicated ;  and  some  of  these 
variations  occur  in  the  history  of  almost  every 
case :  several  of  them  may  as  well  be  stated.     It 
may  be  found  impossible  to  effect  the  service  of 
the  conditional  order  for  sale,  as  directed  ;  an  ap- 
plication is  then  made  to  substitute  service.     An 
error  or  omission  in  the  petition  frequently  renders 
the  amendment  of  the  petition,  or  the  presentation 
of  a  supplemental  petition,  necessary.    Peculiarities 
in  the  tenures  may  render  it  necessary  that  renew- 
als, or  fee-farm  grants,  or  partition  orders,  or  grants 
under  the  recent  Act,  should  be  executed.     Deeds 
of  release  by  various  parties  are  frequently  re- 
quired ;  or  of  conveyance  to  trustees  for  particular 
purposes  ;  these  deeds  are,  for  the  most  part,  sub- 
mitted for  approval   by  the  Commissioners,  prior 
to  their  execution.     Applications  by  purchasers  to 
be  discharged,  or  for  compensation,  are  frequent ; 
also,  applicalions  to  postpone  a  sale,  or  for  a  re- 
sale, or  to  sell  subject  to  or  else  discharged  from 
jointures,  annuities,  and  other  charges.     It  seldom 
happens  that  a  fund  can  be  allocated  at  once; 
sums  of  money  are  left  in  court  for  different  rea- 
sons, and  sometimes  for  considerable  periods  of 
time ;  separate  accounts  are  opened  with  regard 
to  some  of  these  funds  in  court ;  the  dividends 
paid  annually  or  half-yearly  to  the  parties  entitled, 
and  the  principal  reserved  until  some  event,  prior 
to  the  happening  of  which  the  fund  is  not  payable 
to  any  person.     In  some  cases  the  whole  or  a  part 
of  the  funds  realized  on  a  sale  is  transferred  to  the 
credit  of  some  cause,  or  petition  matter,  in  Chan- 
cery: in  this  case,  however,  the  searches  are  exa- 
mined, and  title  investigated,  as  in  the  ordinary 
case,  for  non  condat,  that  every  person  interested 
is  brought  before  the  Court  of  Chancery ;  and  no 
such  transfer  is  made  without  notice  to  every  per- 
son who  appears  to  be  interested  in  the  fund.     A 
great  number  of  other  circumstances  may  occur  to 
vender  the  case  to  a  greater  or  less  degree  compli- 
cated, and  different  from  the  simple  outline  given 
above.    It  will  scarcely  be  necessary  to  allude  fur- 
ther to  them.     It  may,  however,  be  broadly  stated, 
that  any  deviation  from  the  usual  outline  of  a  case 
takes  place  under  the  directions  of  the  Commis- 
sioner, or,  at  least,  with  his  sanction  ;  and  that  al- 
most every  application  made  to  the  Comfnissioner 
comes,  in  the  first  instance,  under  the  notice  of  the 
Examiner,  who  exercises  a  general  supervision  over 
the  details  of  a  case,  and  is  responsible  for  the  car- 
rying out  of  the  Commissioner's  directions.    I  have 
*not  alluded  to  the  procedure  of  any  other  office  in 
the  court,  the  terms  of  Question  No.  3  precluding  a 
detail  of  more  than  the  practice  of  my  own  office. 
Perhaps  I  may  be  allowed  to  remark,  that  an  out- 
line of  the  principles  and  practice  of  the  court  ge- 
nerally, has  very  recently  been  contributed  by  me 


RiCHAKo  Dennit  Urlino. 


Answers  op  Richard  Rothwell,  Esq.,  to 
Questions  in  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  hold  the  office  of  Examiner  to  Baron  Richards, 
Chief  Commissioner,  and  I  have  held  that  office 
from  31st  December,  1850,  to  the  present  day 
(20th  of  January,  1855),  being  upwards  of  four 
years. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

The  general  course  of  practice  and  mode  of  pro- 
cedure adopted  in  my  ofBce  is  as  follows : — 

Petition. — All  petitions  for  sale,  partition,  jor  ex- 
change, are,  as  of  ooarse>  transmitted  monthly  from 
the  office  of  the  General  Clerk  to  that  of  the  Com- 
missioners ;  and  thofte  laid  before  the  Chief  Com- 
missioner are  entered  in  a  book,  kept  exclusively 
for  that  purpose  in  my  office,  and  on  being  so  en- 
tered, are  submitted  by  me  to  the  Chief  Commis- 
sioner, with  the  accompanying  abstract  and  all 
other  papers  lodged  therewith.  The  Chief  Com- 
missioner then,  as  it  suits  his  convenience,  makes 
his  fiat  on  each  petition,  either  directing  that  a 
conditional  order  for  sale  shall  issue,  and  stating 
on  whom  the  same  is  to  be  served,  or  stating  his 
objections,  if  any,  to  such  fiat)  and  occasionally 
suggesting  amendments  or  alterations  in  the  pe- 
tition. Whenever  a  fiat  is  made,  authorizing  the 
issuing  of  any  order  by  the  Registrar,  I  canse  such 
fiat  to  be  transcribed  on  the  duplicate  petitiot], 
which  remains  in  the  office  of  the  General  Clerk, 
and  initial  the  same  ;  but  in  case  of  objections  by 
the  Chief  Commissioner  to  granting  a  fiat,  a  com- 
munication is  forwarded  by  me  to  the  solicitor  hav- 
ing carriage  of  the  proceeditigs  informing  him  there- 
of, and  requiring  him  to  supply  the  information 
required.  Indeed,  in  every  case,  I  inform  the  soli- 
citor by  letter,  or  note,  or  otherwise,  of  the  ruling 
on  each  petition. 

Abstract  of  Tide. — On  produotioQ  of  the  absolute 
order  for  sale,  and  a  certificate  of  original  deeds 
and  documents  lodged  to  vouch  the  abstract  of  titles 
the  ftill  abstract  of  title  is  brought  into  my  office^ 
and  there  examined  in  the  various  particulars  re- 
qm'red  by  the  general  rules  and  direotioiis  of  the 
Commissioners ;  and  where  ooeasioa  requires,  I  get 
over  from  the  Record  Office  the  de<ed  box,  and  see 
that  the  documents  and  muniments  of  title  are  truly 
abstracted.  I  also  see  that  the  abstract  is  prepared 
in  conformity  with  the  form  prescribed  by  the  printed 
directions  of  the  Commissioners  of  the'lst  Novem- 
ber, 1851,  and  that  same  is,  in  all  other  respects, 
correct ;  avid  if  the  abstract  appears  to  me  to  be 
unobjectionable  in  point  of  form,  and  in  all  other 
respects  correct,  I  authorise  the  solicitor  to  lay  the 
same  before  his  counsel,  with  the  five  queries  ap- 
proved of,  by  the  general  directions  of  the  Commis- 
sioners of  the  1st  November,  1851.  On  the  abstract 
and  opinion  being  returned  and  relodged  in  my  ofilice, 
they  are  then  sent  in  to  the  Chief  CoRimissioner» 
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with  the  petition  and  such  documents  as  may  be 
deemed  necessary  for  his  directions  and  rulings  on 
ibe  title. 

Rulings  on  Abstract. — The  rulings  and  directions 
of  the  Chief  Commissioner  are  entered  in  the  boolLS, 
kept  in  my  office  for  that  purpose,  called  the  books 
of  "  Rulings  on  Title"  (of  which  there  are  now  fif- 
teen volumes  io  my  office),  and  notification  thereof 
given  in  each  case  to  the  solicitor  having  carriage 
of  proceedings,  wlio  thereupon  takes  out  a  copy  of 
such  rulings,  and  should  any  objections  or  qustions 
be  raised  upon  the  abstract  of  title  by  the  Chief 
Commissioner,  which  is  most  generally  the  case, 
verified  replies  are  lodged  by  the  solicitor  and  ex- 
amined by  me  previously  to  submitting  them  to  the 
Chief  Commissioner  for  bis  further  consideration, 
and  such  original  deeds  or  other  documents  as  the 
Chief  Commissioner  may  by  his  previous  rulings 
have  required  to  see.  I  then  obtain  from  the  Re- 
cord Office,  and  lay  the  same,  together  with  the 
verified  replies  of  the  solicitor,  again  before  the 
Chief  Commissioner  for  his  final  ruling  thereon. 

Searches. — Searches  are  sometimes  brought  in 
with  the  abstract  of  title,  but  that  is  not  usually 
the  case  ;  but  when  t^e  title,  aa  stated  on  the  ab- 
stract, is  approved  of  by  the  Chief  Commissioner 
and  searches  directed  by  him,  the  draft  requisition 
for  all  such  searches  is  then  settled  and  approved 
of  by  me,  and  when  brought  in  are  examined  by 
ine  as  soon  as  possible,  and  if  any  thing  turns  up 
on  the  searches  not  stated  or  explained  on  the  ab- 
stract, I  bring  the  same  before  the  Chief  Commis- 
sioner, by  whom  the  matter  is  further  investigated. 

Rental  mnd  Posting  for  Sale, — Where  counsel 
has  given  a  favourable  opinion  on  the  title,  I  cer- 
tify the  tame  to  the  Chief  Commissioner,  and  there- 
upon he  refers  it,  as  a  matter  of  course,  to  the 
Master  to  settle  the  rental ;  and  the  draft  rental, 
when  so  settled,  with  a  posting  for  sale,  is  brought 
by  the  solicitor  before  the  Chief  Commissioner  to 
approve  of  and  finally  settle  the  same,  and  fix  a 
day  and  place  for  sale. 

The  postiog  for  tale  is  entered  in  a  book,  kept 
ia  my  office  for  ^at  purpose,  called  "  The  Sale 
Book.*'  All  sales  had  in  the  country  require  con- 
firmation by  ^e  Chief  Coin  missioned 

Lodgment  of  Renit^ls. — Fifty  printed  rentals  are 
required  to  be  lodged  witliin  one  week  from  the 
dat«  of  tbe  posting  for  salo,  and  if  not  ap  lodged, 
my  duty  is  to  require  the  solicitor  to  show  cause 
before  the  Chief  Commiasioner  why  he'  has  so 
omitted  or  neglected  to  lodge  the  same. 

Private  Sales  and  Country  Auctions. — In  cases 
of  private  sales  or  offers,  the  proposals  are  entered 
in  a  book,  kept  for  that  purpose  in  my  office,  and 
on  notice  to  all  parties  who  have  appeared,  a  mo- 
tion is  made  in  chamber  to  consider  tbe  ofier  which 
is  either  rejected  or  confirmed  as  the  Chief  Com- 
missioner may  see  fit,  and  luled  accordingly  on  the 
tame  book.  If  in  favour  of  the  ofier,  I  send  a  cer- 
tificate of  the  acceptance  thereof  to  the  Auction 
Clerk,  which  authorizes  the  preparation  of  the  con- 
veyance ;  and  in  cases  of  provinoial  aales,  tliey  are 
in  like  manner  confirmed  or  rejected  on  motion 
before  the  Chief  Commissioner,  and  a  like  certifi- 
cate sent  by  me  to  the  Auction  Clerk. 

Conveyances. — The  sale  having  been  had,  the 


draft  conveyance  is  settled  by  the  Master,  and  by 
him  sent  to  my  office,  and  the  same  is  then  exa- 
mined by  me  and  checked  with  the  rulings  of  the 
Chief  Commissioner  on  the  title  and  rental,  pre- 
paratory to  laying  same  before  the  Chief  Commis- 
sioner for  his  perusal  and  approval,  and  when  dis- 
posed of  by  him,  I  send  the  draft  conveyance  to 
the  office  of  the  General  Clerk. 

Finul  Schedule  oj  Incumbrances. — After  the  sale 
is  had  and  purchase-money  lodged,  a  rough  sketch 
of  the  draft  final  schedule  of  incumbrances  is  brought 
in  to  my  office,  with  all  the  searches  and  explana- 
tory schedules  in  respect  to  the  registry  searches. 
The  searches  are  then  compared  in  my  office  with 
the  dr^ft  requisition,  and  with  the  explanatory  sche- 
dule of  searches  (which  explanatory  schedule  con- 
tains abstracts  of  every  act  excepted,  and.  also  of 
every  act  returned  on  the  registry  searches,)  and 
also  with  all  the  judgment  searches,  and  the  rulings 
and  directions  of  the  Chief  Commissioner,  and  with 
the  petition,  abstract,  rental,  reports,  and  decrees 
in  equity  causes,  claims,  certificate  of  lien,  certifi- 
cate of  the  Paymaster  of  Civil  Services  as  to  land 
improvement  and  drainage,  and  having  examined 
all  these  matters  very  fully,  the  solicitor  having  the 
carriage  of  the  proceeding,  arranges  under  my 
superintendence  the  draft  final  schedule  for  the  ul- 
timate adjudication  of  the  Chief  Commissioner,  in 
which  draft  it  is  my  duty  to  see  that  no  incum- 
brance or  act  that  could  in  any  way  afiect  the  pro- 
perty sold  is  omitted,  and  also  to  see  that  proper 
explanatory  observations  are  affixed  to  each  item 
or  claim  therein. 

Pinal  Notice  to  Claimants  and  Incumbrancers^ 
and  service  and  publication  thereof, — When  the 
draft  final  schedule  of  incumbrances  is  so  settled 
by  me,  it  is  brought  before  the  Chief  Commissioner 
for  his  approval  for  lodgment,  which  he  endorses 
thereon,  and  fixes  a  day  for  the  hearing  of  same, 
on  which  day  all  parties  interested  are  required  to 
attend  before  him,  and  also  directs  in  what  news- 
papers such  final  notice  is  to  be  inserted,  and  what 
parties  are  to  be  served  with  notice  of  the  lodg- 
ment of  same* 

A  duplicate  of  the  final  schedale  of  incumbrances 
is  then  examined  in  my  office  with  the  copy  ap- 
proved of  by  the  Chief  Commissioner,  and  sent  to 
the  office  of  the  General  Clerk  for  inspection  by 
tbe  public ;  tbe  services  of  the  final  notice  on  all 
parties  ordered  to  be  served  therewith  and  the  due 
publication  thereof  are  checked  and  certified  in  my 
ofiice,  previous  to  the  hearing  of  the  final  schedule, 
by  the  Chief  Commissioner. 

Bearing  of  Fined  Sc/tedule. — The  schedule  of 
incumbrances,  is  heard  before  the  Chief  Commis- 
sioner on  attendance  of  all  parties,  either  by  coun- 
sel, solicitor,  or  in  person,  on  the  day  appointed 
in  the  final  notice,  being  about  five  weeks  from  the 
date  of  that  notice,  and  written  rulings  are  made 
by  the  Chief  Commissioner  on  every  item  or  claim 
and  incumbrance  thereon,  which  rulings  are  trap- 
scribed  in  my  office  and  placed  on  the  schedule 
opposite  to  each  item  ruled,  and  being  compared 
by  m^,  they  are  signed  by  the  Chief  Commissioner 
generally  the  following  day. 


(To  be  continued. J 
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CIRCUITS  OF  THE  JUDGES. 


HOMii. 

North-East. 

Nobtb-West. 

1  Cohhaught. 

LeINSTBB.         I         MUNSTEB. 

^aTTMMER 

1 

' 

ASSIZES. 

L.  C.  J.  Lcfroy. 

L.  C.  J.  Monahan 

B,  Pennefatber. 

Justice  Moore. 

J.  Grampton.       Justice  Perrin. 

1855. 

L.  C.  B.  Pigot. 

Justice  Torrens 

Justice  Ball. 

1  Baron  Greene. 

Sergt.  Howley.     Justice  Jackson. 

Monday,  July,  9 

.• 

...     •■• 

•••     ... 

1     Boscomraon    , 



Tuesday^        10 

•••     ••. 

... 

Longford 

1         

Wicklow               Ennis 

Wednesday,  11 



Drogheda 

...  .   ••• 

1 

.,,     ,,,                  

Thursday,      12 



Dundalk 

Cavan 

Carrick-oo-Shan. 

>•»     •••                  •»•      ... 

Friday.           18 

•a.           ••• 

•••     •*• 

•«*     ••• 

•a.           ••• 

Wexford           Limerick  &  City 

Saturday,       14 



•••     ... 

Enniskilleo 

•».            ••• 

«•     •••                 •••     .•• 

Monday,         16 

Trim 

Monaghan 

...     ... 

Sligo 

Waterford&C  ty          

"Wednesday,   18 



Armagh 

Omagh 

...     ■•• 

... 

...     ... 

Thursday,      19 

...     ••• 





Castlebar 

Qoiimel 

...     ••• 

Friday.           20 

Mnllingar 

...     .•• 



•••     ... 

...     ••• 

•••     ... 

Saturday,       21 

••.     ... 

Dovfrnpatrick 

Lifford 

•••     •*. 

••f     .•• 

...     ••* 

Monday,        23 

Tullamore 

...     ^ 

...      »• 

...     ... 

Kilkenny  &  City      Tralee 

Tuesday,        24 

... 



Londonderry  h 

»••     ... 

•••     ••• 

•k*     ... 

Wednesday,  25 

Maryborough 

Belfast  and 

City  Galway  &  Town 

<••     ••• 

••     ■•• 

Thursday,      26 



Carrickfergus 

...     ... 

•••      .. 

Nenagh 

••a           ••• 

Friday,           27 

Carlow 



>••     *•• 



•■•     ... 

Cffty  and  City 

Tuesday.       8 1 1 

Athy 





N.  B. — The  following  are  the  hours  fixed  for  the  Opening  of  the  respective  Commisaio&s  : 

At  Dundalk,  Monaghan^  Armagh,    SKgo,  Wexford,  Woterford.  Clonmel,  Kilkenny,  Nenagh, 

'^r,Tx\ii  10  o'clock. 

•••         •••         •••         •••         ...     11         •• 


Ennis. 
Drogheda,  Omagh.  Lifford,  Wicklow, 


Trim,  Maryborough,  Carlow,  Londonderry,  Tralee, 
Tullamore.  Downpatrick,  Limerick,  Cork,      ../ 

Belfast.  Cavan,  Enniskillen.       ...         

Mullingar,  Athy,  Longford,  Carrick-on-Shannon, 
Roscommon,  Castlebar,  Gal  way  t  


12 

2 
8 
4 
5 


pECTORAL  AND  COUGH  MEDICINES. 

OLDHAM'S  COMPOUND  SYRUP  OF  SMILAX. 
This  grateful  S/rap  comblnet  with  the  baUamtc  and  restorative  pro. 
pertiet  of  Smilax  Aipera,  the  soothing  virtues  of  the  Oarden  Lettuce,  and 
the  efBcactous  principles  of  the  Ipecacuanha  and  other  expectorants     It 
Is  found  most  useftil  In  afTcctlons  of  the  chest,  allaying  the  troublesome 
irritation  which  provokes  couehing.  and  removing  phlegm,  difficulty  of 
breathing,  and  hoarseness.    It  is  also  a  nice  medicine  for  children. 
OLDHAM'S  COUGH  DROPS. 
Recommended  for  Coughs,  Colds,  Asthmatic  ComplainU,  Hooping 
Cough,  and  ail  ordinary  Chest  AfllNrUons. 
A  teatpoonftil  taken  occasionally  allays  cough,  promotes  expectoration, 
tmoves  hnsklncts  of  the  throat,  and  relieves  aoreneaa  and  oppresiioo  ot 
he  cheat.    Price  Is. 

OLDHAM'S  ANODYNE  COUGH  LOZBNOB& 
The  acknowledged  excellence  of  the  medicinal  ingredlenu.  and  the  de. 
aerved  reputation  which  they  have  acquired,  uiduce  the  proprietor  to  re. 
commend  tnem  as  a  most  efficacious  and  agreeable  preparation  for  the  re. 
nef  of  recent  Coughs  CoWs,  AMhmis,  Hooping  Cougb,  Ac. .  Price  Is.  per 
box. 

OLDHAM'S  SMILAX  AND  HIPPO  U^ZENQES. 
These  agreeable  Lozenges  are  highly  beneficial  in  soothing  irrttatiw 
Cough,  relieving  tbe  Chest,  and  removing  HoaneneM.    Price  Is.  perbex. 
Prepared  by 

GEO.  OLDHAM  and  CO., 

Pharmaocutical  Chemists  and  Apotbecarlc*, 

107,  GRAFTON  SI,  DuUUn; 

Of  whom  may  be  also  bad  Oldham's  fjtfttuce  Losenge«.  Is.  per  box  ^ 

Hippo  Losenges.  Is.  per  box ;  Cayeoue  Loseiiges,  ls«  per  boxi  Jujubes, 

Sore  Throat  Loieoges.  dc.  &c. 


NEW  LAW  BOOKS. 

Price  &S..  by  Post,  &s.  0d. 

^THE   JUSTICES'  MANUAL:— contftining— 

I  THE  JUSTICES  PROTECTION  ACTj  THE  SUMMARY  JU- 
RiSDlCnON  ACr.  ISSI ;  THE  PIETTY  S^SIONS  ACT.  i9b\ :  and 
THK  LAW  OF  EVIDENCE  AMENDMENT  ACTj  with  NOTES 
COMMENTS,  and  COPIOUS  INDEX. 

By  EDWAKD  P.  LEVINOE,  Esq..  Barrlster^ULtw. 

*  This  day  it  published,  price  One  Shilling, 

TALBOT  V.  TALBOT — A  Report  of  the 
Speech  of  William  Keogh,  Esq..  M.  P^  SoticUor  General  for  IreUod. 
on  behalf  of  the  Appellant,  before  the  Hign  Court  of  Delegaiee,  January 

'London  :  Thomm  Bt.RKK%iN,  Law  Bookfdler. «,  Bell  Yard,  Lincoln** 
Inn.  and  all  Bvwksellers  in  Dublin.    Gaxta,  Belfa»t.    Hempton.  Derry, 


Just  Published,  price  7s.  6d.,  by  Post,  8s. 

T'HE  LAW  OF  JUDGMENTS  AND  EXE- 

1  CUTIONS,  together  with  the  DUTIES  and  OFFICE  OF  SHE. 
RIFFS,  in  relation  to  WRITS  of  EXECUTION  and  INTERPLEAD 
DERi  with  INDEX.  NOTES,  and  CASES. 
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DUBLIN,  JUNE  30.  1855. 


Tbe  reeent  case  of  Doe  dem.  Tatum  v.  Catamorey 
(16  Q.  B.  745,)  appears  to  us  to  put  the  law  re- 
"yw^isg  erasures  a&d  interlineations  on  a  satisfae* 
tocy  basis.  That  was  the  case  of  an  ejectment 
broogbt  by  the  assignee  of  a  building  lease  which 
^  been  granted  in  1813,  and  assigned  to  the  les- 
sor of  the  plaintiff  in  1827.  In  the  deeds,  as  pro- 
^Qced,  erasures  and  interlineations  had  been  made, 
bot  Dot  in  material  parts.  For  the  defendant  it 
^  objected,  that  the  deeds  were  not  admissible 
oolen  some  evidence  were  given  by  the  party  pro- 
dodng  them  to  show  when  and  where  the  altera- 
tiofti  and  interlineations  were  made.  The  judge 
bdd  that  sueh  extrinsic  evidence  was  unnecessary  ; 
lod  he  directed  the  jury  to  judge  from  the  deeds 
^beoselves  whether  they  had  been  altered  before 
<^  after  exeeution— -adding,  that  they  had  been  in 
^  possession  of  the  lessor  of  the  plaintiff  many 
yean,  and  it  was  not  probable  that  he  should  either 
btve  taken  them  nnless  he  believed  them  to  be  va- 
U  documents,  or  have  tampered  with  them  subae- 
iwatly.  A  verdict  having  been  found  for  the 
pltiotifl^  on  a  motion  for  a  new  trial,  the  court 
beld,  that  the  direction  of  the  judge  was  right. 
^^  Campbell,  C  J.,  iu  his  judgment,  quoted  Co. 
^^  225,  6.,  where  it  is  said — "  Of  ancient  time  if 


tlie  deed  appeared  to  be  rased  or  interlined  in  places 
material,  the  judges  adjudged  upon  their  view  the 
deed  to  be  void  ;  but  of  later  time  the  judges  have 
left  that  to  the  jurors  to  try  whether  the  rasing  or 
interlining  were  before  the  delivery ;"  and  also  a 
note  upon  this  passage  in  Hargreave  and  Butler's 
edition  of  Coke  upon  Littleton,  where  it  is  laid  down : 
**  It  is  to  be  presumed  that  an  interlining,  i^the  con- 
trary is  not  proved,  was  made  at  the  time  of  mak- 
ing the  deed  *'  His  Lordship  added  :  *^  This  doc- 
trine seems  to  us  to  rest  upon  principle.  A  deed 
cannot  be  altered  after  it  is  executed  without  fraud 
or  wrong.  A  testator  may  alter  his  will  after  it  has 
been  executed ;  and  there  is  no  ground  for  any  pre- 
sumption that  the  alteration  was  before  the  will  was 
executed." 

In  the  course  of  the  argument  Lord  Campbell 
observed,  *<  There  appears  to  be  a  distinct  rule  as 
to  bills  of  exchange  and  promissory  notes,  that  an 
alteration  most  be  explained.  la  Cooper  v.  Bock- 
keU,  (4  Moore,  P.  C.  C.  419,)  it  was  lield  that  in 
•the  case  of  a  bill,  an  alteration  is  to  be  taken  as 
liaving  been  made  after  execution."  The  above  view 
of  the  law  is  opposed  to  that  which  is  laid  down  in 
Starkie  on  Evidence,  last  ed.  500,  the  result  of  the 
authorities,  namely,  "  If,  upon  production  of  an 
instrument,  any  erasure  or  blemish  appear  upon  its 
face,  the  party  producing  it  ought  to  explain  how 
the  defect  arose,  and  to  show  that  it  was  made  he- 
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fore  the  execution  or  that  it  was  made  after  the 
delivery;  by  a-«tranger,  if  the  erasure  or  interlineation 
has  been  made  in  an  immaterial  point."  The  law 
on  this  subject  in  this  country  was  not  quite  so  strict 
as  in  England,  as  it  has  been  decided  here  in  Swiney 
V.  ^arry,  (Jones,  Ex.  R.  109,)  that  an  erasure  even  in 
a  material  part  of  the  instrument,  if  made  by  an  un- 
authorized person,  without  the  collusion  of  the  party 
taking  underthe  deed,  will  not  vitiate  it.  The  rule, 
as  now  established  in  Doe  v.  Cotamore,  is,  we  think, 
a  sound  ont  and  based  on  common  sense,  as  the 
opposite  doctrine  very  nearly  imposed  on  parties 
the  onus  of  proving  a  negative.  It  is  a  decision 
which  ought  to  be  well  known,  as  an  idea  of  a  dif- 
ferent character  has  become  prevalent,  founded  upon 
what  has  been  propounded  for  law,  in  a  work,  which, 
although  one  of  fiction,  is  perhaps  the  best  legal 
novel  ever  written,  and  one  object  of  which  being  to 
Illustrate  certain  subtleties  of  our  law,  the  author, 
in  his  notes,  vouches  for  the  position  laid  down  in 
his  text.  Our  readers  cannot  fail  to  see  that  we 
allude  to  that  most  fascinating  work  of  Mr.  Warren, 
"  Ten  Thousand  a  year,"  and  its  annals,  of  the  im« 
.  aginary  cause  of  Doe  v.  Jolter^  in  which  the  hero 
of  the  tale  is  represented  to  have  been  stripped,  for 
a  season,  of  his  hereditary  estates  in  consequence 
of  the  rejection  in  evidence  of  an  ancient  title  deed, 
which  contained  an  erasure,  notwithstanding  that 
its  custody  had  been  unreproachable.  The  writer 
evidently  conveyed  what  he  conceived  at  the  time 
to  be  the  state  of  the  law  upon  that  topic ;  a  state 
of  the  law,  however,  which  must  inevitably  have 
led  to  hardship  and  injustice,  and  which  it  is  satis- 
factory to  see  has,  in  conformity  with  ancient  autho- 
rity, been  completly  modified. 


INCUMBERED  ESTATES  INQDIRY  COMMISSION. 

(Continued from  page  203. J 

AUocaHon  and  Distribution  of  the  Futid, — Upon 
these  rulings  being  made  and  signed  by  the  Chief 
Commissioner,  he  directs  that  the  case  shall  be 
again  entered  for  further  hearing  for  some  day, 
not  earlier  than^ne  week  after  he  has  made  his 
rulings,  and  upon  that  hearing  he  proceeds  to  dis- 
tribute the  fund,  save  so  far  as  any  of  the  parties 
intimate  an  intentiou  of  appealing  to  the  full  court* 
against  his  rulings.  It  happens  also  occasionally 
that  the  rulings  made  on  the  first  hearing  of  the 
schedule  are  varied  or  modified  by  the  Chief  Com- 
missioner himself,  on  the  further  hearing  of  the 
schedule;  and,  of  course,  it  frequently  happens 
»hat  a  final  schedule  cannot  be  disposed  of  or  ruled 
in  one  or  two  days ;  oftentimes  it  takes  very  many 
days,  and  sometimes  weeks,  to  dispose  of  a  heavy 


schedule,  consisting  of  a  great  number  of  conflict- 
ing items  and  claims ;  but  as  far  as  practicable, 
the  non-disputed  items,  or  items  which  are  not  af- 
fected by  the  controversies  existing  in  respect  of 
other  items  and  claims,  are  disposed  of,  and  ruled, 
and  paid,  where  that  can  be  with  safety  done. 
When  the  final  schedule  is  ruled,  either  wholly  or 
partially  as  above  explained,  money  fiats  are  then 
prepared  in  my  ofiice  for  payment  of  the  various 
incumbrancers  in  whose  favour  rulings  have  been 
made,  which  fiats,  when  signed  in  duplicate  by  the 
Chief  Commissioner  (one  part  of  which  is  always 
kept  in  my  ofiSce,)  are  sent  to  the  Accountant  to 
enter,  and  by  him  to  the  Registrar  to  have  money 
orders,  payable  at  the  Bank,  made  out  in  pursuance 
thereof;  every  money  order  when  made  out  by  the 
Registrar  is  then  sent  (o  me  to  be  examined  and 
initialed,  previously  to  their  being  signed  by  the 
Chief  Commissioner,  and  when  so  examined  by  roe, 
and  found  to  be  in  conformity  with  the  fiat  of  the 
Chief  Commissioner,  it  is  signed  by  him  and  then 
by  another  Commissioner  and  returned  to  the  Re- 
gistrar, whose  duty  it  is,  when  so  signed  and  sealed 
by  him,  to  deliver  it  to  the  proper  party,  by  whom 
it  is  to  be  presented  at  the  Bank  for  payment. 

Surplus  or  Residue  of  Fund, — In  case  there  aball 
be  a  surplus  for  the  owner,  which  not  unfrequently 
occurs,  my  duty  is  to  see  that  all  the  creditors  and 
incumbrancers  in  whose  favour  fiats  were  made, 
have  been  paid,  and  to  make  all  necessary  calcula- 
tions (which  latter  duty  I  have  to  perform  in  all 
cases,)  and  before  paying  the  surplus  to  an  oirner, 
an  affidavit  is  required  that  such  surplus  is  not 
charged,  assigned,  or  put  in  settlement. 

Trust  /^tin(/<.— -Various  sums  have  been  allocated 
in  different  matters  to  the  trustees  of  particular 
deeds  or  settlements ;  but  the  trustees  being  dead, 
or  the  trusts  not  full,  those  sums  cannot  be  paid 
out  till  new  truetees  are  appointed.  These  sums 
are,  generally  speaking,  invested  by  order  of  the 
Chief  Commissioner,  and  retained  to  the  separate 
credit  of  such  trust,  and  in  most  of  these  cases  the 
tenant  for  life  of  the  fund  is  paid  the  dividends  by 
bank  orders,  obtained  by  him  from  the  Commis- 
sioners from  time  to  time. 

Motions  and  Rulings  thereon. — In  the  coarse  of 
the  proceedings  there  are  various  rulings  made  by 
the  Chief  Commissioner  in  chamber,  on  notice  and 
otherwise,  which  are  entered  in  books  kept  in  my 
office  for  that  purpose,  of  which  books  there  are  at 
present  eleven.  These  rulings,  when  it  is  con- 
sidered necessary  that  they  should  be  made  orders 
of  the  court,  are  entered  by  the  Registrar  on  the 
minute  thereof,  signed  by  the  Chief  Commissioner, 
being  brought  into  his  office,  but  all  these  rulings 
are  subject  to  be  farther  considered,  if  any  party 
desire  that  they  should,  by  the  full  court. 

Partitions  and  Exchanges* — In  cases  of  petitions 
for  partition  or  exchange,  the  petition  and  abstract 
of  title  are  brought  into  the  chamber  of  the  Chief 
Commissioner,  as  in  cases  of  petitions  for  sale,  and 
if  the  ruling  of  the  Chief  Commissioner  on  title  be 
favourable,  a  fiat  is  made  by  him  on  the  petition, 
authorizing  the  entering  of  an  order  directing  the 
service  and  publication  of  a  notice  to  all  parties 
intarested,  and  requiring  them  to  state  their  objec- 
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tions,  if  any,  to  such  proposed  partition  or  exchange, 
which  is  advertised  and  served  as  directed  by  the 
Chief  Commissioner,  regard  being  had  in  this  re- 
gpect  to  the  practice  as  prescribed  by  the  several 
General  Rules  of  the  court — viz.,  the  38th,  39th, 
40ih.  and  41st  General  Rules,  and  to  the  forms  of 
petition  as  settled  by  the  Commissioners,  which  will 
be  found  in  any  printed  book  of  the  practice  of 
their  court.  The  advertisements  and  affidavits  of 
service  of  such  notice  are  then  examined  in  my  of- 
fice, and  the  case  entered  in  the  list  of  the  Chief 
Commissioner  for  hearing,  who  either  dismisses  the 
petition  or  makes  a  rule  thereon,  directing  that  a 
partition  or  exchange  shall  be  had,  and  in  most 
cases  he  directs  that  it  be  referred  to  the  Master  to 
approve  of  a  proper  person  to  survey  and  partition 
the  lands,  and,  if  necessary,  to  make  a  map  or  ter- 
chart  thereof;  and  the  Master  is  by  the  same  order 
generally  directed  to  settle  the  draft  final  order  for 
partition  or  exchange,  which,  on  being  settled  by 
the  Master,  is  submitted,  together  with  the  survey, 
map,  and  surveyor^  report,  to  the  Chief  Commis- 
sioner for  his  final  approval. 

Delwery  out  of  Deeds,  Sfc. — All  deeds  and  muni- 
ments of  title  delivered  out  from  the  Record  Office 
to  parties,  either  temporarily  or  absolutely,  by  di- 
rection of  the  Chief  Commissioner  are  so  delivered 
cot  upon  fiats  prepared  in  duplicate  in  my  office, 
and  signed  by  the  Chief  Commissioner,  a  copy  or 
duplicate  of  each  of  which  fiats  is  always  kept  by 
me,  and  when  that  deed  or  document  is  to  be  re- 
tained for  a  limited  time  only,  the  fiat  expresses  the 
time  when  the  same  is  to  be  returned,  in  order  that 
the  Record  Officer  may  enforce  the  due  return 
thereof. 

Books  kept  in  Examiner's  Office. — The  following 
books  are  kept  \tk  my  office  i — Petition  Book,  one 
?oIame  at  present ;  Abstract  of  Title  Books,  two 
Tolatnesat  present;  Rulings  on  Title  Books,  fifteen 
▼dames  at  present ;  Order  Books,  eleven  volumes 
at  present;  Conveyance  Books,  two  volumes  at 
present;  Money  Fiat  Books,  twelve  volumes  at 
present ;  Money  Ledgers,  two  volumes  at  present ; 
Sale  Books,  two  volumes  at  present ;  Proposal 
Books,  two  volumes  at  present ;  Schedule  Ruling 
Book,  one  volume  at  present ;  Deeds  Delivery  Book, 
two  volumes  at  present;  Book  of  Statements  of 
Facts,  one  volume  at  present 

As  to  Inquiry  No.  2. — The  nature  and  particu- 
lars of  the  duties  performed  by  me,  as  such  Exami- 
ner, will,  I  should  hope,  appear  sufficiently  by  the 
foregoing  statement,  and  as  I  think  it  would  only 
tend  to  unnecessary  prolixity  to  repeat  them  here, 
I  venture  to  omit  doing  so,  but  if  required  I  shall 
npply  this  omission  at  any  moment. 

Time  occupied  by  Examiner, — The  time  occnpied 
by  me  io  performance  of  the  foregoing  duties  is, 
on  an  average,  from  ten  o'clock  in  the  forenoon  to 
l»tlf-past  five  or  six  o'clock,  afternoon,  and  some- 
times  to  seven  or  eight,  f.m.j  and  about  two  hours 
in  the  evening  or  morning  of  each  day,  according 
as  business  presses. 

For  the  first  two  years  of  my  appointment,  the 
dmies  of  the  office  of  examiner  devolved  on  myself 
^oae,  but  they  were  theu  much  lighter  than  at 
present,  inasmuch  as  the  Chief  Commissioner  at  the 


first  commencement  of  the  Commission  did  not  take 
any  chamber  business,  and  was  then  and  for  some 
time  subsequently  iti  the  habit  of  assistit)g  in  the 
full-court  sittings  of  the  Commissioners  only.  The 
chamber  business  was  therefore  originally  dis- 
charged by  the  two  other  Commissioners,  but  that 
is  not  the  practice  at  present,  nor  has  it  been  for 
the  last  four  years.  For  the  last  two  years  I  have 
been  allowed  a  clerk,  at  a  salary  of  £100  a-year, 
to  aid  me  in  the  discharge  of  my  several  duties  ; 
and  he  is  generally  engaged  with  me,  on  an  aver- 
age, from  ten  o'clock,  a.m.,  to  half  past  ^ve.  o'clock, 
P.M.,  daily. 

Rd.  Rothwell, 


Answers  op  Thomas  Welsh,  Esq.,  to  Ques- 
tions IN  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  hold  the  office  of  Keeper  of  the  Deeds,  to  which 
I  was  appointed  on  the  2Jrd  December,  1850,  hav- 
ing previously  held  that  of  Examiner  to  the  Chief 
Commissioner,  the  Right  Honourable  Baron  Rich- 
ards. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

The  nature  and  particulars  of  the  duties  pertain- 
ing to  this  office  performed  by  me,  with  the  aid  of 
two  Assistants,  are  the  reception  and  safe  custody 
of  all  title  deeds,  papers,  and  other  muniments  of 
title  relating  to  estates  brought  into  this  court,  and 
their  production  to  the  court,  the  Commissioners, 
or  the  Master  when  required,  or  to  such  other  per- 
sons as  they  may  authorize  to  inspect  or  receive 
same,  and  the  issuing  of  the  various  certificates  in 
relation  to  such  deeds  and  documents  required  to 
be  used  in  the  course  of  the  practice  of  the  court. 
These  particulars  will  more  fully  appear  in  my  an- 
swer to  the  third  question  and  the  form  therein  re- 
ferred to.  The  office  hours  prescribed  by  the 
General  Rule  of  I8th  October,  1849,  viz.,  from  10 
o'clock,  A.M.,  till  4  o'clock,  p.m.,  during  the  periods 
appointed  for  the  sitting  of  the  court,  and  from  12 
at  noon  till  3  p.m.,  on  all  other  days,  are  fully  oc- 
cupied in  the  discharge  of  those  duties. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

In  reference  to  the  general  course  of  practice  and 
mode  of  procedure  adopted  in  this  office,  I  have  to 
state  that  it  can  alone  be  carried  out  by  the  utmost 
accuracy  in  the  system  of  book-keeping  adopted; 
and  as  well  for  the  purpose  of  brevity  as  of  distinct- 
ness in  replying  to  this  question,  I  have  adopted  the 
annexed  form,  setting  forth  the  number  and  nature 
of  the  books  kept,  accompanied  by  such  explanatory 
observations  as  appear  to  me  best  calculated  to  an- 
swer the  objects  contemplated  by  this  question  ; 
and  to  which  form,  therefore,  I  beg  leave  respect- 
fully to  refer  the  Commissioners,  as  embodying  my 
answer  thereto. 

Book  No.  1. — For  entry  of  boxes  for  reception 
of  deeds,  &c.,  lodged  from  the  opening  of  the  Com- 
mission till  April,  1850;  66  folios,  with  index. 
This  book  was  originally  kept  in  simple  alphabeti- 
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cal  order,  but  the  indexes  became  so  volaminoos  in 
little  more  than  a  year  as  to  be  highly  ineonvement 
as  a  book  of  reference  in  daily  use ;  in  coosequence 
of  which  book  No.  2  was  opened. — See  obserya- 
tions  thereon. 

Book  No.  2. — For  entry  of  boxes  from  opening 
of  the  Commission  to  the  present  time ;  190  folios, 
with  index,  condensed  in  dictionary  form.  These 
entries  include  all  those  from  book  No.  1,  and  con- 
tain the  names  of  the  owners,  petitioners,  and  soli- 
citors, in  each  matter,  with  the  distinguishing  num- 
ber now  affixed  to  each  box,  the  indexes  whereof 
are  arranged  in  dictionary  form  for  more  conveni- 
ent reference.  These  boxes  are  now  placed  in 
consecutive  numerical  order  in  tlie  several  record 
rooms,  and  as  well  for  the  purpose  of  maintaining 
the  consecutive  numerical  arrangement  for  facility 
of  reference  as  for  preserving  sufficient,  space  in 
these  rooms  for  new  boxes  daily  lodged,  those 
boxes  which  contain  deeds  and  documents  pertain- 
ing to  estates  sold  and  funds  distributed,  are  re- 
moved to  apartments  in  another  building  with  new 
distinguishing  numbers,  the  former  numbers  being 
transferred  to  the  new  boxes  which  thenceforth  oc- 
cupy the  spaces  thus  left  vacant.  It  may  be  right 
to  observe  that  the  "  Record  Rooms  **  are  only  ca- 
pable of  containing  1,662  boxes,  whereas  there  are 
at  present  in  the  custody  of  the  keeper  of  the  deeds 
no  less  than  about  2,050. 

Book  No.  3. — Containing  entries  of  deeds,  &c., 
lodged  from  January,  1850,  to  April,  1851;  153 
folios,  with  index.  No.  4. — Containing  entries  of 
deeds,  &Cn  lodged  from  May,  1851,  to  December, 
1 852 ;  1 95  folios,  with  index.  No.  5. — Contain- 
ing entries  of  deeds,  &c^  lodged  from  January, 
1853,  to  the  present  time ;  180  folios,  with  index. 
In  these  entries  (entitled  in  the  several  matters) 
appear  the  names  and  addresses  of  parties  making 
each  lodgment,  and  of  th^  solicitor  having  carriage 
of  sale,  the  number  and  description  of  the  docu- 
ments, and  whether  lodged  subject  to  any  lien,  or 
claimed  or  not,  or  by  whom,  with  other  partfeu- 
lars;  the  documents,  thus  lodged,  are  <^ompared 
with  an  accompanying  schedule,  in  each  case 
thenceforth  kept  in  the  office,  the  items  therein 
being  numbered  to  correspond  with  those  endorsed 
on  each  document.  These  entries,  as  ako  their 
corresponding  indexes,  having  become  inconveni- 
ently voluminous  for  daily  reference,  a  book  now 
calleri  the  general  ledger,  No.  14  in  thia  form  be- 
came ind  spensable. — See  observations  thereon* 

^]o.  6, — Containing  receipts  for  documents  deli- 
vered on  undertaking  to  return  same  within  a  given 
time  (from  February,  1850,  to  December,  1850) ; 
460  folios,  with  index.  No.  7.*— Containing  receipts 
for  documents  delitered  on  undertaking  to  return 
same  within  a  given  time  (from  February,  1851,  to 
December,  1852) ;  460  folios,  with  index. '  No.  8. 
.—Containing  receipts  for  documents  delivered  on 
undertaking  to  return  same  within  a  given  time 
(from  January,  1853,  to  December,  1854);  488 
folios,  with  index.  No*  9. — Containing  receipts 
for  documents  delivered  on  undertaking  to  return 
same  within  a  given  time,  newly  opened,  January, 
1855.  These  books  require  daily  examination,  for 
the  purpose  of  enforcing  the  compliance  of  default* 
ing  parties  with  their  several  undertakings. 


No.  10. — Containing  receipts  for  deeds  and  do* 
cuments  finally  delivered  by  order  of  the  Commis- 
sioners or  the  Master,  from  July,  1850,  to  July, 
1851 ;  180  folios,  with  index.  No.  11. — Contain- 
ing receipts  for  deeds  and  documents  finally  deli- 
vered by  order  of  the  Commissioner  or  the  Master, 
from  July,  1851,  to  December,  1852;  300  folios, 
with  index.  No.  1 2. — Containing  receipts  for  deeds 
and  documents  finally  delivered  by  order  of  the 
Commissioners  or  the  Master,  from  December, 
1852,  to  the  present  time  ;  24*5  folios,  with  index. 
By  reference  to  these  books,  in  eonj unction  with 
the  four  preceding  ones,  means  are  afforded  of  ac- 
counting for  all  deeds  and  documents  originally 
lodged  in  each  matter  if  not  found  with  those  re- 
maining in  their  several  appropriate  boxes ;  and 
such  reference  is  frequently  necessary  for  the  pur- 
pose of  answering  requisitions  in  respect  to  them 
from  the  Commissioners,  the  Master,  or  solicitors 
having  carriage  of  the  proceedings  in  each  matter. 

No.  13. — Lien  ledger,  from  opening  of  the  Com- 
mission to  the  present  time ;  150  folios,  with  index 
condensed  in  dictionary  form.  This  book  contains 
a  transcript  from  all  the  daily  lodgment  books  of 
such  entries  only  as  are  accompanied  by  lieu 
claimed,  indicating  the  names  of  such  clatmants, 
and  the  folios  in  such  lodgment  books,  where  par« 
ticulars  may  be  found  if  necessary,  thus  afiording 
great  facility  for  answering  constant  inquiry  or  for 
issuing  certificates  of  the  parties  claiming  lien,  if 
any,  or  if  no  lien  claimed,  according  to  the  fact, 
and  avoiding  the  necessity  (in  a  great  minority  of 
cases)  of  referring  to  the  several  lodgment  books 
or  their  extremely  voluminous  indexes  for  such  in- 
formation. 

No.  14. — General  ledger,  from  opening  of  the 
Commission  to  the  present  time ;  494  folios,  with 
index  in  dictionary  form.  On  the  completion  of 
the  book  No.  13,  its  utflity  was  found  to  be  such 
as  to  suggest  the  expediency  of  adopting  a  like 
principle  in  reference  to  -as  many  other  subjects  of 
constant  inquiry  as  possible,  the  present  ledger  has 
been  therefore  compiled  by  transcripts  (with  con- 
densed indexes)  from  other  books,  and  conveys  at 
one  view  the  following  information,  viz. :-— 1.  The 
number  of  each  box,  and  consequently  its  particu- 
lar position  in  the  record  rooms.  2.  Whether  any 
deeds  or  documents  have  or  have  not  been  lodged 
in  any  particular  matter ;  and  if  §o»  by  whom,  with 
the  number  and  folios  in  the  day  books  in  which 
the  full  particulars  of  such  lodgments  may  be 
found  if  necessary.  3  Such  estates  as  have  been 
sold  and  funds  distributed  are  distinguished  from 
those  still  undisposed  of.  4.  The  information  con-- 
tained  in  book  13  is  also  supplied  by  tliis  book, 
which  (in  this  particular)  forms  a  duplicate  afford- 
ing additional  convenience  for  reference.  The 
books  No.  13  and  14  are  posted  up  daily,  and  all 
deeds  and  documents  lodged  or  returned  during 
each  day  are  placed  in  the  several  boxes  to  which 
they  belong,  and  deposited  in  the  recovd  rooms  ; 
all  papers  or  documents  in  use  during  each  day 
are  also  duly  collected  and  arranged,  and  each  do- 
cument is  returned  to  its  appropriate  place  before 
the  closing  of  the  office. 

Thomas  Welsh. 
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AirswERS  OF  JoHjf  Locks,  Esq^  to  Questions 
IN  Paper  No«r  d. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

Auction  Clerk,  since  Ist  January,  1851. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
ditcharge. 

The  duties  more  immediately  connected  with  the 
preparations  for  sales  ;  the  sales  and  the  lodgment 
of  monies  in  bank ;  the  time,  10,  a.m.,  until  half- 
uast  4^  p.Mm  on  sale  days  often  until  5,  and  even  6 
o'clock. 

d.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office.  | 

1.  Registering  the  postings  for  sale.  2.  Exa- 
mioing  and  attesting  the  newspaper  advertisements 
for  sale.  3.  Attending  and  taking  down  the  bid- 
dings, and  the  Commissioner's  special  orders  at  the 
public  sales.  4.  Comparing  and  certifying  correct 
copies  of  each  rental  of  estates  sold,  to  be  lodged 
with  the  Master.  5.  Issuing  orders  for  all  lodg- 
ments of  money  in  bank,  and  calculating  the  inte- 
rest due  on  each  lodgment.  These  duties  require 
the  keeping  of  three  series  of  books.  I.  The  book 
in  which  postings  for  sale  are  entered.  2.  The 
sales  book,  (court,  provincial,  and  by  private  con- 
tract). 3.  The  bank  titles  book,  in  which  the  titles 
of  each  matter  are  registered. 

There  are  four  classes  of  certificates  issued*  1. 
Certificate  of  advertisements  of  the  posting  for  sale. 
2.  Certificate  to  lodge  money.  3.  Certificate  of 
name  of  each  purchaser,  and  lots  and  amount  pur* 
chased  by  him.  4.  Certificate  of  particulars  of 
sale  of  all  the  lots  in  each  estate  sold.  The  two 
last  are  necessary  for  all  purposes,  in  which  evi- 
dence of  the  sale  is  required,  either  here,  or  else- 
where. 

Making  searches  through  the  sale  books  and  ren- 
tals, in  order  to  satisfy  inquiries  made  for  public 
objects,  or  by  private  individuals,  involves  likewise 
much  trouble  and  expenditure  of  time,  more  espe- 
cially as  tbere  is  no  assistant  in  this  office. 

John  Locke. 


Akswebs  of  Michael  O'Loohlen,  Esq.,  to 
Questions  in  Paper  No.  3. 

1.  What  office  do  yoo  hold  in  the  Incumbered 
Estates  Court,  and  bow  long  have  you  held  it  ? 

I  was  appointed  to  a  clerkship  in  the  Seoretary's 
office,  io  April,  1850;  and  I  now  bold  the  office  of 
Assistant  Secretary  io  the  Commission* 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  yoo,  and  the  time  occupied  ia  their 
discharge. 

My  prinoipal  4afty  consists  in^  tba  drawing  and 
isiaing  of  the  cheques  for  payment  of  .casE»  and 
transfer  of  stock,  inspeetiag  powers  of  attorney, 
Uking  tbe  reeeipU  and  affidavits  of  the  different 
creditors,  and  drawing  tbe  orders  for  tbe  sale  of 
stodt  and  investnent  of  oasb,  and  when  not  thus 
employed,  or  when  the  SecreUry  is  engaged  in 
eoort,  or  absent  from  any  otfa^  cause,  performing 
the  duties  which  devolve  upon  him  in  bis  capacity 
of  Secretary. 


3.  Give  a  detail  of  the  general  course  of  prac- 
tice and  mode  of  procedure  adopted  in  your  office. 

I  have  to  refer  you  to  the  Secretary's  statements, 
which  accurately  details  tbe  course  of  procedure  in 
our  office. 

M.  O'Loohlen. 


Answers  op  G.  P.  Richards,  Esq.,  to  Questions 
IN  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

First  Assistant  in  Registrar's  office;  appointed 
26th  November,  1849. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

Reading  affidavits  df  service  of  conditional  orders 
for  sale  and  orders  for  attachment,  and  making  same 
absolute,  on  production  of  certificate,  if  no  cause 
shown;  making  out  attachments  and  keeping  an 
entry  of  same ;  drafting  injunction  orders  to  put 
purchasers  into  possession  of  lands  sold ;  drafting 
miscellaneous  orders  made  by  the  Commissioners 
and  the  Master  in  Chamber ;  attesting  all  copies  of 
documents  issuing  from  tbe  office ;  signing  requisi- 
tions for  the  Payma^er  of  Civil  Services  and  Se* 
cretary  to  the  Board  of  Works,  to  ascertain  if  any 
and  what  sum  is  due  for  drainage,  &o.,  and  forward- 
ing same ;  making  oat  certificates  to  stay  proceed* 
ings  in  Chancery,  on  conditional  orders  for  sale 
being  made  absolute,  where  a  cause  has  been  pend- 
ing in  that  court;  issuing  all  orders  made,  and 
copies  of  documents  going  out  of  the  office  ;  taking 
the  scrivenery  charges  thereon,  and  entering  same 
in  a  book  kept  for  that  purpose ;  checking  the  books 
of  the  gentlemen  who  engross  and  enter  the  orders, 
and  who  make  copies  of  documents  filed  in  tbe  office ; 
comparing  deeds  of  conveyances,  and  certificates  of 
payment  of  purchase  money  with  the  Secretary  when 
signing  same,  and  attending  Commissioners  to  wit* 
ness  the  execution  thereof;  answering  numerous 
questions  relative  to  the  practice  of  the  court,  &c 
General  office  hours  from  10  till  4  o'clock ;  but 
sometimes,  from  press  of  business,  later  hours  must 
be  observed. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

A  full  record  of  the  proceedings  kept  on  all  mat* 
ters.in  court,  from  the  filing  of  the  petition  to  lodg- 
ing schedule  of  incumbrances ;  a  record  of  all  con- 
veyances executed  by  tbe  Commissioners,  giving 
the  date  of  conveyance,  uame  of  purchaser,  amount 
of  purchase  money,  and  the  lands  oonveyed,  with 
their  situation  and  contents ;  attaching  the  seal  of 
tbe  Commissioners  to  all  conveyances  executed; 
entering  and  filing  all  objections  by  tenants,  &C.,  to 
the  notice  under  the  13Ui  General  Rule ;  entering 
arid  sealing  all  notices  to  claimants*  tenants,  and 
notices  of  partition  and  apportionment ;  entering 
and  filing  answers  received  to  the  requisition  for- 
warded to  the  Paymaster  of  Civil  Services,  and  Se- 
cretary to  the  Board  of  Works,  with  the  amount 
returned  due  for  drainage,  &c ;  making  out  certi- 
ficates of  conveyances,  executed  for  the  purpose  of 
discharging  receivers  under  the  Court  of  Chan* 
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eery ;  issuiog  certificates  of  objections,  or  no  ob- 
jections, as  the  case  may  be,  by  tenants,  &c^  to 
the  notice,  under  the  13th  General  Rule,  on 
settling  rentals  before  the  Master ;  similar  certifi- 
cate of  objections  to  partition  and  apportionment ; 
entering  and  filing  all  petitions  dismissed  by  the 
Commissioners  ;  filing  copies  of  notice  to  tenants ; 
filing  copies  of  all  conveyances  executed  by  the 
Commissioners ;  sealing  all  orders  and  certificates 
of  lodgment  of  purchase-money;  issuing  certifi- 
cates to  purchasers  for  the  purpose  of  grounding 
application  to  the  Master  to  get  out  deeds  and 
leases  relating  to  the  lands  sold ;  engrossing  all  or- 
ders that  pass  the  seal  of  the  court,  and  entering 
same  in  books  kept  for  that  purpose. 

G.  P.  Richards. 


Answers  of  Andrew  E.  Carleton,  Esq.,  to 
Questions  in  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  was  appointed  to  the  ofiice  of  Second  Assist- 
ant in  Registrar's  office  in  the  month  of  February, 
1851,  and  have  thus  nearly  completed  a  term  of 
three  years. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

I  shall  first  enumerate  the  bo^ks  committed  to 
my  charge,  which  are  as  follows: — Record  of  Pro- 
ceedings, Record  of  Conveyances  executed,  Pay- 
master of  Civil  Services'  Book,  Index  to  Objec- 
tions by  Tenants,  Index  to  Objections  to  Partition 
or  Apportionment,  Book  of  Dismissed  Petitions. 
In  the  Record  of  Proceedings,  which  consists  of 
eleven  folio  volumes,  the  notices  to  tenants  and  to 
claimants,  the  dates  and  proceeds  of  sales,  also  the 
date  and  import  of  every  order  pronounced  by  the 
Commissioners,  are  minutely  recorded.  In  the  Re- 
cord of  Conveyances  executed  are  entered  the 
names  of  the  grantees,  the  dates  of  such  convey- 
ances^  amount  of  purchase-money,  and  description 
of  property  so  conveyed.  The  Paymaster  of  Civil 
Services'  Book  contains  the  substance  of  his  certi- 
ficates as  to  the  amount  of  monies  chargeable  un- 
der the  following  Acts : — Land  Improvement,  Ar- 
terial .  Drainage,  Labouchere  Drainage,  Piers  and 
Harbours,  which  certificate  relates  to  lands  about 
being  sold,  and  is  essential  to  the  proceedings  of 
the  court.  In  the  Index  to  Objections  by  Tenants 
the  names  of  the  objectants  to  the  notice,  under  the 
13th  General  Rule,  and  those  of  their  solicitors,  (if 
any,)  are  inserted.  The  Index  to  Objection  to  Par- 
tition or  Apportionment  contains  the  names  of  the 
objectants  to  either  of  these  procedures,  and  those  of 
their  solicitors  (if  any).  The  Book  of  Dismissed 
Petitions  comprises  the  title  of  the  matter,  date  of 
filing  of  each  dismissed  petition,  with  the  Commi£»- 
sioner's  adjudication  thereon.  It  is  also  my  duty 
to  compare  accurately  each  notice  to  claimants 
with  the  absolute  order  for  sale,  also  seal  and  en- 
ter it  in  the  notice  book,  previously  to  its  being 
signed  by  the  Registrar.  I  have  likewise  to  seal 
and  enter  in  the  notice  book  each  notice  to  tenants. 
I  am  required  to  draw  certificates  of  sale  and  con- 


veyance, as  being  requisite  for  discharging  the  re- 
ceiver in  Chanc^r^raatters,  in  order  to  which  the 
conveyance  must  be  very  carefully  perused.  I  have 
also  to  give  certificates  of  objections  or  no  objec- 
tions, as  the  case  may  be,  to  the  notice,  under  the 
13th  General  Rule,  for  the  purpose  of  settling  the 
rental,  likewise  in  cases  of  partition  or  apportion- 
ment. Another  of  my  duties  is,  to  receive  from 
the  solicitors  the  deeds  of  conveyance  to  be  exe- 
cuted, see  that  such  deeds  have  been  duly  exa- 
mined by  the  Commissioner's  Examiner,  and  ap- 
proved by  the  solicitor  having  the  carriage  of  the 
sale;  also  observe  that  the  proper  documents  be 
lodged  therewith.  To  each  of  these  conveyances, 
and  the  accompanying  memorial,  I  am  required  to 
affix  the  seal  of  the  Commissioners,  prior  to  such 
conveyances  being  executed.  These  are  my  ex- 
clusive duties,  as  distinct  from  those  performed  by 
the  First  Assistant,  in  conjunction  with  whom  I 
have  also  to  assist  generally  in  the  office  of  the 
Registrar,  in  which  I  am  engaged  daily,  from  ten 
to  four  o'clock,  and  later,  if  necessary. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

With  regard  to  the  general  course  of  procedure 
in  this  office,  I  have  only  to  refer  you  to  the  report 
of  the  First  Assistant,  in  which  it  is  fully  and 
clearly  defined. 

Andrew  B.  Carleton. 


Answers  op  T.  V.  Richards,  Esq.,  to  Ques- 
tions IN  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

The  office  I  hold  under  the  Incumbered  Estates 
Commission  is  that  of  First  Assistant  to  the  Gene- 
ral Clerk ;  haviifg  held  office  under  the  Commis- 
sion since  December,  1849. 

2.  State  the  nature  and  particulars  of  the  duties 
perfonmed  by  you,  and  the  time  occupied  in  their 
discharge. 

The  time  occupied  by  the  discharge  of  my  duties 
is,  as  prescribed  by  the  General  Rules,  from  ten  till 
four  o'clock  each  day ;  and  on  some  occasions,  when 
the  duties  of  the  office  require  it,  to  a  later  hour. 
My  duty  is  the  management  of  the  general  course 
of  business  in  the  office  of  the  General  Clerk  dur- 
ing his  absence,  his  presence  being  required,  and 
his  time  exclusively  occupied  in  the  discharge  of 
his  duties  as  Taxing  Officer  in  a  distinct  apart- 
ment, and  for  carrying  out  the  details  of  which  the 
Commissioners  hold  me  responsible.  I  have  endea- 
voured to  enumerate  such  details  in  answer  to  Ques- 
tion No.  3.  The  care  of  the  books  of  the  office, 
(with  the  exception  of  the  book  containing  the  en- 
tries of  the  petitions  lodged,  which  is  kept  by  the 
Notice  Clerk,)  and  the  several  otheir  duties  of  the 
office,  are  divided  between  me  and  the  Second  and 
Third  Assistants  to  the  General  Clerk  in  the  fol- 
lowing manner :  }  keep  the  accounts  of  the  office, 
as  set  forth  hereafter,  and  pay  at  the  end  of  each 
week  to  the  scrivenery  clerks  the  amount  of  their 
accounts  for  the  copies  made  by  them  during  that 
period,  take  their  receipts  for  same,  and  enter  them 
in  the  book  kept  for  the  purpose.     I  have  also  the 
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maDagement  and  direction  of  the  seriveoery  clerks 
and  their  ofRce,  and  to  see,  in  Hsach  instance  where 
an  attested  copy  is  ordered  of  any  document  in  the 
office,  that  a  sufficient  sum  of  money  is  lodged  as  a 
deposit  to  pay  the  clerk  for  copying  it,  there  being 
DO  other  fund  applicable  to  that  purpose,  and  keep 
a  book  properly  indexed,  containing  the  entries  of 
claims  lodged  by  creditors,  in  the  general  office.  I 
attest  copies  of  documents  issued  from  that  office, 
by  affixing  thereto  the  signature  of  Mr.  Fitzgerald, 
the  General  Clerk,  in  his  absence,  and  also  sign  the 
various  certificates  which  the  rules  require  to  be 
given  from  this  office.  I  administer  oaths  to  par- 
ties bringing  affidavits  to  the  office  to  be  sworn  and 
filed,  which  is  also  part  of  the  duty  of  Mr.  Stewart, 
the  Second  Assistant,  by  whom  I  am  also  assisted 
in  inspecting  all  affidavits,  statements  of  facts,  &c , 
sworn  out  of  Dublin  before  Masters  Extraordinary 
of  the  Court  of  Chancery,  or  other  qualified  per- 
sons, and  in  the  duty  and  responsibility  of  seeing 
that  same  are  in  accordance  with  the  general  rules, 
and  of  receiving  and  inspecting  the  petitions 
brought  in  for  lodgment  in  the  office,  whether 
sworn  in  the  office  or  elsewhere,  and  in  the  for- 
mer case  to  administer  the  oath  to  the  party  veri- 
fying same,  and  see  that  each  petition  is  in  proper 
form  in  accordance  with  the  rules,  being  responsi- 
ble in  each  instance  that  such  is  the  case ;  and 
where  an  order  is  made  by  a  Commissioner  that  a 
petition  shall  be  amended,  to  see  such  amendment 
is  properly  made  and  duly  verified.  Mr.  Stewart, 
the  Second  Assistant,  as  part  of  bis  special  duty, 
has  charge  of  the  books  in  which  appearances  are 
entered,  which  he  keeps  duly  indexed,  and  also  en- 
ters in  the  book  kept  for  the  purpose,  and  indexes 
all  objections  to  the  draft  final  schedules,  which  are 
here  lodged,  while  the  Third  Assistant,  Mr.  Bur* 
rowes,  has  charge  of  the  book  containing  the  en- 
tries of  the  draft  final  schedules,  and  the  entering 
and  indexing  of  same.  As  regards  the  other  and 
more  general  business  connected  with  the  general 
office — viz.,  the  care  and  proper  arrangement  of 
the  papers  in  the  office,  the  production  of  same  for 
public  infipection,  and  their  restoration  to  their 
proper  places  af^er  such  inspection  or  having  been 
copied ;  the  checking  of  the  certificates  of  appear- 
ances, objections,  and  claims,  with  the  books  of  the 
office,  the  comparison  of  affidavits  when  solicitors 
bring  in  their  copies  to  attest,  in  accordance  with 
the  fourth  general  rule,  the  duty  of  furnishing  the 
Taxing  Officer  with  such  papers  as  he  may  require 
on  taxation  of  costs  from  this  office,  such  as  peti- 
titions,  abstracts  of  title,  conveyances^ &C.,  we  di- 
vide as  equally  as  possible  between  us.  We  have 
also  the  charge  of  another  office,  in  which  all  pa- 
pers for  which  the  limits  of  the  general  office  do 
Dot  afibrd  sufficient  space  are  removed,  which  are 
principally  those  documents,  such  as  affidavits,  ob- 
jections, draft  conveyances,  &C.,  the  dates  of  the 
lodgment  of  which  extend  from  1849,  the  date  of 
the  opening  of  the  Commissidn,  to  the  end  of  the 
year  1852. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

The  petitions,  on  which  all  future  proceedings 
are  founded,  are  lodged  in  the  general  clerk's  office. 


and  at  certain  fixed  periods  transmitted  thence  to 
the  Commissioners  for  their  fiats,  and  having  been 
fiated,  and  the  orders  drafted  by  the  Registrar, 
they  are  returned  to  the  general  office,  and  there 
retained  for  the  inspection  of  the  public  or  such 
other  uses  as  they  may  be  required  for.  All  affi- 
davits, on  which  applications  to  the  Commissioners 
are  grounded,  or  of  any  other  nature  whatever, 
(with  the  exception  of  those  verifying  documents 
which  are  lodged  in  the  Secretary's  office,)  are  filed 
here.  Appearances  are  entered,  and  the  appear- 
ance-books kept  here,  and  all  claims  by  creditors 
lodged,  and  proper  entries  of  the  lodgment  of  same 
made  in  the  books  kept  for  the  purpose,  and  certi- 
ficates of  appearances  for  use  on  applications  to  the 
Commissioner  or  Master,  and  of  claims  for  settling 
final  schedule  or  other  purpose  are  here  given. 
The  copies  which  may  be  ordered  of  any  docu- 
ments, save  those  lodged  in  the  Secretary's  office, 
are  here  bespoken,  attested,  and  given  out,  an  en- 
try is  kept  of  the  amount  received  for  them,  and  of 
the  suras  paid  weekly  to  the  scrivenery  clerks  for 
making  such  copies,  and  a  debit  and  credit  account 
kept,  and  deposits  are  received  here  on  the  docu- 
ments bespoken.  The  drafts  of  the  conveyances 
from  the  Commissioners  to  purchasers  are  sent  to 
the  general  office,  on  being  approved  of,  and  an 
attested  copy  is  bespoken  by  the  purchaser's  soli- 
citor, from  which  the  deed  is  engrossed ;  and  when 
the  engrossed  deed  is  brought  in,  the  draft  is  sent 
to  the  office  of  the  Examiner  of  the  Commissioner 
who  may  have  the  direction  of  the  matter,  for  the 
purpose  of  comparison,  and  when  same  is  com- 
pleted the  draft  is  returned  here,  and  afterwards 
retained.  The  draft  final  schedules  of  incumbran- 
ces are  sent  down  to  this  office  to  remain  for  a  fixed 
period,  during  which  parties  may  file  objections 
thereto,  after  which  period  has  elapsed,  however, 
the  schedule  is  retained  here.  The  objections  to 
such  schedules  are  filed  her^,  and  eertificates  of 
same  given  when  required  for  the  settlement  of  the 
schedules.  The  abstracts  of  title  lodged  for  peru- 
sal of  the  Commissioners  previous  to  a  sale  are  ve- 
rified, and  received  here,  and  from  hence  transmit- 
ted to  the  office  of  the  Commissioner  having  the 
direction  of  the  case,  and  having  been  read  and 
approved  of  by  him,  are  returned  to  the  general 
office,  and  there  remain.  Statements  of  facts,  whe- 
ther for  general  directions  or  for  conversion  of 
leases  in  perpetuity  into  fee-farm  grants  under  the 
late ' extension  Act,  are  here  verified  and  lodged; 
and  when,  as  in  the  case  of  the  petitions,  they  are 
fiated  by  the  Commissioners,  they  are  retained 
here.  Here,  also,  consents  which  have  been  made 
rules  of  court  and  the  reports  of  the  Master  of  the 
court  are  filed.  Copies  of  rulings  made  by  the 
Commissioners  and  the  Master  are  given  from  this 
office  to  the  parties  who  have  ordered  them,  and 
the  copies  of  affidavits  brought  in  by  solicitors  for 
attestation  are  compared  and  attested. 

Thomas  V.  Richabds. 


Answers  of  Thomas  Nichols  Moore,  Esq., 
TO  Questions  in  Paper  No.  3. 
I.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 
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I  hold  the  office  of  Clerk  to  the  Chief  Commis- 
niissioner's  Examiner,  to  which  I  was  appointed  on 
the  17th  of  January,  185d,  and  which  I  have  held 
for  now  more  than  two  years. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

My  duties  are  as  follows : — To  enter  petitions  in 
reference  book ;  to  copy  the  fiats  of  the  Chief 
Commissioner  on  the  duplicate  petition ;  to  enter 
abstracts  of  title  in  the  abstract  book  ;  to  examine 
all  such  abstracts,  page  by  page,  to  ascertain  if  the 
several  necessary  formalities  have  been  complied 
with,  and  to  certify  the  result ;  to  enter  the  Com- 
missioner's rulings  on  title ;  to  compare  engrossed 
conveyances,  and  examine  the  maps  annexed  to 
such  deeds ;  to  check  the  requisition  for  searches 
in  accordance  with  the  directions  of  the  Chief  Com- 
missioner ;  to  compare  with  the  registry  search  the 
schedule  explanatory  of  the  several  acts  excepted 
and  returned  on  such  search ;  to  mark  and  initial 
such  judgments  and  claims  as  are  inserted  in  the 
draft  final  schedule  of  incumbrances ;  to  check  the 
service  of  the  final  notice  to  claimants,  to  ascertain 
if  it  have  been  published  in  the  newspapers  as  di- 
rected, and  to  certify  whether  or  not  the  usual  re* 
quirements  have  been  complied  with  ;  to  examine 
affidavits  of  service  of  partition  notice,  to  ascertain 
if  it  have  been  advertised  agreeably  to  the  direc- 
tions of  the  Chief  Commissioner,  and  to  certify  the 
result  to  him  ;  to  copy  the  Commissioner's  rulings 
on  the  final  schedule  of  incumbrances ;  to  draw 
fiats  for  payment  in  pursuance  of  such  rulings  ;  to 
post  those  fiats  in  the  ledger ;  to  enter  notices  in 
the  Commissioner's  list;  to  compare «and  initial 
orders  when  entered  by  solicitors  in  the  order 
books.  In  discharge  of  which  duties  my  time  is 
occupied  on  an  average  from  ten  o'clock,  A.M.,  to 
half-past  five  o'clock,  p.m.,  daily,  except  during  the 
long  vacation. 

d.  Give  a  detail  of  the  general  course  of  prac- 
tice and  mode  of  procedure  adopted  in  your  office. 

The  course  of  practice  adopted  in  the  Chief 
Commissioner's  Chamber  is  generally  as  follows : 
On  the  order  for  sale  being  made  absolute,  to  ap- 
ply for  a  fiat  for  delivery  out  of  the  original  deeds 
lodged,  to  enable  the  solicitor  to  prepare  a  full  ab- 
stract of  title ;  and  that  document  being  brought 
in  and  verified  Twith  an  epitome  of  the  abstract),  if 
found  conformable  to  the  general  directions  of  the 
Commissioners,  an  order  is  given  to  have  it  sub- 
mitted to  counsel,  who  having  written  his  opinion 
on  the  title,  and  the  abstract  being  re-lodged,  it  is 
laid,  together  with  the  petition  and  accompanying 
documents,  before  the  Chief  Commissioner,  who 
expresses  bis  opinion  in  writing  thereon ;  the  di- 
rections thus  given  by  him  are  entered  in  the  title 
ruling  book,  and  a  communication  forwarded  to 
the  solicitor  informing  him  thereof.  If  any  objec- 
tion be  made,  or  further  information  required  on 
any  subject  connected  with  the  title,  replies  are 
sent  in  to  such  inquiries,  and  the  papers  in  the 
case  are  again  laid  before  the  Commissioner. 
When  the  title  is  approved  of,  an  order  of  refer* 
ence  issues,  directing  the  Master  to  settle  the  ren- 
tal and  posting  for  sale,  which,  when  settled^  are 


brought  before  the  Chief  Commissioner  for  his  ap- 
proval, and  for  the  purpose  of  fixing  a  day  for  the 
sale  of  the  estate.  In  the  interim  the  draft  requi- 
sition for  searches  is  prepared,  settled,  and  lodged  ; 
and  when  the  search  is  made,  a  schedule  explain- 
ing the  acts  excepted  and  returned  thereon  is 
brought  in,  compared,  and  examined.  After  the 
estate  has  been  sold,  the  purchase  money  lodged, 
and  the  conveyances  executed,  the  draft  final  sdia* 
dule  of  incumbrances  is  prepared  and  brought  in  ; 
and  having  been  settled  by  the  Examiner,  is  ap- 
proved of  by  the  Chief  Commissioner,  and  a  day 
appointed  for  further  settlement  thereof  by  him. 
The  notice  of  lodgment  thereof  (final  notice)  is 
then  served  and  advertised  ;  the  time  for  lodging 
objections  to  the  draft  schedule  as  prepared,  hav- 
ing expired,  and  the  d^y  appointed  for  the  hearing 
thereof  having  arrived,  the  Chief  Commissioner 
makes  his  rulings  on  the  schedule,  allowing  or  die- 
allowing  the  several  claims  therein,  and  altering 
the  priorities  of  such  claims,  as  the  case  may  be : 
the  matter  is  then  re-entered  in  his  list  <*  to  pay 
out "  for  that  day  week,  when  having  confirmed  or 
amended  his  former  rulings,  money  fiats  are  drawn, 
in  pursuance  of  which  the  Registrar  prepares  or- 
ders on  the  bank  for  payment,  which  are  signed  bj 
two  Commissioners  and  by  the  R^strar,  sealed 
with  the  seal  of  the  Commissioners,  and  given  out 
by  the  Registrar  to  the  parties  entitled  to  receive 
them.  In  cases  where  a  petition  is  presented  for 
the  partition  of  lands,  the  fiat  of  the  Chief  Com- 
missioner orders  a  notice  to  issue  under  the  dSth 
Greneral  Rule,  which  is  advertised  and  served  as 
directed;  and  the  day  for  hearing  objections,  if 
any,  to  the  proposed  partition  having  arrived,  and 
the  due  service  and  publication  of  such  notice  hav- 
ing been  certified  to  him,  the  Chief  Commissioner 
pronounces  an  order,  authorizing  the  Master  to  ap- 
point a  surveyor,  if  necessary,  to  survey  the  pre- 
mises, and  directing  that  a  draft  final  order  for 
partition  be  prepared  for  approval  by  the  Commis- 
sioners, which  draft,  with  the  petition,  ftc,  is  sub- 
mitted to  the  Chief  Commissioner,  and  when  ap- 
proved of  by  him  sent  to  the  Registrar  to  be  en- 
tered in  his  books. 

Thomas  Nichols  Mooeb. 

(To  be  anUinuecLJ 
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DUBLIN,  JULY  7,  1855. 

- — ♦— 
It  18  with  feelings  of  national  pride  that  we  record 
tlieelevatioa  of  Mr.  WiUes  to  the  English  Benctf> 
the  second  Irishman  who  has,  within  a  very  short 
period,  receiTed  that  distinguished  honour.  Indeed 
we  might  add,  that  of  the  four  latest  promotions  to 
thepostof  puisoejtti^eia  England,  no  less  than 
Aree  have  been  educated  in  this  country — two  of 
them,  Mr.  Baron  Martin  and  Mr.  Justice  Willes, 
being  natives  of  our  island,  and  the  former  having 
for  some  time  practised  at  our  Bar.  We  congra- 
tulate the  English  Bar  in  having  at  its  head  a  Lord 
Chancellor,  whose  selections  for  this  exalted  office 
evince  so  much  independence  of  spirit,  and  so  little 
heed  to  the  miserable  claims  of  party,  as  to  dare 
to  eleviftte  a  man  to  the  enviable  and  exalted  position 
of  an  English  judge  purely  upon  the  grou>id  of 
merit  The  public  journals  which  have  noticed  this 
appointment,  with  some  expressions  of  surprise, 
have  unwittingly  paid  to  the  Chancellor  a  high  com- 
pliment when  they  state  that  Mr.  Willes  was  un- 
known ooUide  of  the  Profession-  They  have  just 
expressed,  in  other  words,  that  the  promotion  was 
awarded  to  a  man  who  minded  his  proper  business, 
and  left  politics  to  care  for  themselves.  That  the 
»ew  judge  will  justify  the  selection,  and  will  add 
freih  lustre  to  the  eminent  judicial  name  which  he 


happens  to  bear,  we  have  no  doubt.  It  is  |)robable 
that  the  immediate  cause  of  his  elevation  was  the 
prominent  part  which  he  took  in  the  labours  of  the 
English  Law  Commission,  and  the  passing  of  the 
statutes  which  have  emanated  therefrom ;  and  it  is 
not  the  first  time  that  able  men  Lave  risen  to  the 
Bench  by  a  similar  stepping-stone.  We  earnestly 
trust  that  the  time  is  not  far  distant  when  the  pre- 
cedent so  nobly  furnished  by  Lord  Cranworth  will 
be  followed  in  Ireland,  and  when  political  patronage 
will  have  less  to  do  than  heretofore  in  recruiting 
the  ranks  of  the  Irish  Bench. 


INCDMBERED  ESTATES  INQDIRY  COMMISSION. 

(Continued from  page  2 12. J 

Answers  of  WAliam  J.  Gillespie,  Esq.,  to 
Questions  in  Paper  No.  8. 

1,  What  office  do  you  hold  in  the  Incumbered 
Estlktes  Court,  and  how  long  have  you  held  it  ? 

First  Assistant  to  Accountant.  My  appointment 
bears  date  under  Treasury  Minute,  17th  December, 
1852. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

I  have  the  sole  charge  of  keeping,  by  double  en- 
try, the  "estates  ledgers,"  now  five  in  number,  con- 
taining a  separate  and  detailed  account  of  each  es- 
tate sold  under  the  Commission,  and  I  have  to 
compare  and  balance  those  accounts  yearly  with 
the  Bank  of  Ireland. 
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The  accounts  now  extend  through  1,637  folios, 
and  the  greater  portion  of  them  being  composed  of 
two  or  more  descriptions  of  funds,  viz.,  cash,  con- 
sols, and  stock,  and  the  state  of  the  account,  there- 
fore, frequently  varying,  the  labour  and  their  re- 
sponsible nature  is  thereby  greatly  increased. 

The  ledgers  I  have  to  post  daily,  to  enable  me 
to  certify  the  balances  every  morning  for  a  settle- 
ment of  the  Commissioneis'  fiats;  and  I  have  also 
to  render  balances  for  certificates  of  funds,  (and  be 
responsible  for  their  accuracy,  and  the  former  to 
the  Chief  Accountant,)  which  are  almost  unceas- 
ingly being  applied  for  throughout  the  day. 

The  hours  prescribed  by  the  Commissioners  are 
from  ten  till  four  o'clock,  but  the  absolute  neces- 
sity of  posting  the  accounts  daily  to  a  point,  (as 
before  explained,)  frequently  obliges  me  to  exceed 
those  limits ;  and  when  balancing  the  books  with 
the  bank;  a  duty  which  can  only  be  accomplished 
during  the  summer  vacation,  I  have  to  devote  al- 
most the  entire  of  it  for  that  purpose. 

d.  Give  a  detail  of  the  general  course  of  prac- 
tice and  mode  of  procedure  adopted  in  your  office. 

The  Chief  Accountant  having  fully  answered 
this  question  with  regard  thereto,  I  respectfully 
refer  to  his  communication. 

William  J.  Gillespie. 


Answebs   op   Richard  F.  Frizell,   Esq.,  to 
Questions  in  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it? 

I  hold  the  office  of  Assistant  Notice  Clerk,  to 
"which  I  was  appointed  on  the  1st  April,  1850. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

My  time  is  fully  occupied  each  day  from  ten 
until  four  o'clock. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

For  the  nature  and  particulars  of  my  duties,  and 
a  detail  of  the  general  course  of  practice,  and  mode 
of  procedure  adopted  in  this  office,  I  beg  leave  to 
refer  to  the  report  of  Mr.  Robert  K.  Piers,  Notice 
Clerk  (to  whom  I  am  Assistant),  as  the  duties 
therein  described  are  performed  by  me  conjointly 
with  that  gentleman. 

Richard  F.  Frizell. 


Answers  of  Henry  Fawcett,  Esq.,  to 
QoESTiONs  in  Paper  No.  3* 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

The  office  I  hold  in  the  Incumbered  Estates 
Court  is  Clerk  to  Mr.  Urling,  the  Third  Commis- 
sioner's Examiner;  which  I  have  held  since  January, 
1853. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

As  these  questions  have  been  fully  answered  and 


explained  by  the  Commissioner's  Examiner,  I  beg 
leave  to  refer  to  his  return,  in  which  the  duties  of 
the  office  performed  by  him  and  by  me  are  distin- 
guished. 

Henry  Fawcett. 


Answers  of  Richard  H.  V.  Archer,  Esq.,  to 
Questions  in  Paper  No.  3. 

1.  What  oflfee  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  hold  the  office  of  Second  Commissioner's  Exa- 
miner's Clerk.  I  was  first  appointed  in  April,  1851, 
as  clerk  in  Third  Commissioner's  Examiner's  office ; 
and  on  the  first  of  January,  1853,  I  was  removed  to 
my  present  office,  which  I  have  held  since  then. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

In  reply  to  these  questions  I  have  only  to  state, 
that  both  the  particular  duties  performed  by  me 
and  the  general  course  of  procedure  in  my  office 
are  fully  detailed  in  the  Examiner's  answers  to 
these  questtOBS^  which  I  have  read,  and  to  which  I 
beg  to  refer. 

Richard  H.  V.  Archer. 


Answers  of  A.  J.  Stewart,  Esq.,'to  Questions 
in  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  hold  the  office  of  Second  Assistant  to  General 
Clerk,  and  I  have  held  that  office  under  the  Com- 
mission since  the  seventh  of  December,  1849. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

My  duties  consist  in  entering  in  a  book,  with  a 
proper  index,  all  objections  lodged  to  draft  final 
schedules  of  incumbrances,  indexing  all  appearances 
entered,  receiving  petitions,  abstracts  of  title,  affi- 
davits, and  objections,  having  first  seen  (if  they  have 
been  sworn  in  the  country)  that  the  jurat  of  each  is 
correct,  administering  oaths,  .taking  deposits  on 
documents  bespoken,  having  first  searched  for  and 
procured  them  (also  initialing  and  keeping  account 
of  such  deposit),  giving  them  to  the  scrivenery 
Clerks  to  copy,  and  checking  the  number  of  folios 
in  each  copy,  when  brought  in  by  the  said  Clerks; 
entering  in  a  book,  kept  for  that  purpose,  the  num- 
ber of  folios  in  such  copies,  when  called  for  by  the 
public,  and  attesting  same,  by  affixing  Mr.  Fitz* 
gerald's  name  to  each  copy,  as  directed  by  him ; 
checking  and  signing  certificates  of  appearances, 
claims,  and  objections ;  comparing  affidavits,  and 
attesting  them  ;  also  entering  the  number  of  folios 
in  each  copy  in  a  book  kept  for  that  purpose ;  re- 
ceiving claims ;  producing  for  public  inspectioQ 
documents  of  all  kinds  lodged  in  this  office,  viz.  :— 
petitions,  abstracts  of  title,  affidavits,  schedules  of 
incumbrances,  objections,  draft  deeds  of  conveyance, 
&c. ;  generally  assisting  in  the  arrangements  of  the 
office ;  and  answering  questions  as  to  the  practice 
of  the  Courts. 
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The  time  occupied  in  the  performance  of  the 
foregoing  duties  is  generally  from  fen,  a.m^  to  four, 
p.M^  as  prescribed  by  the  Commissioners,  but  fre- 
quently press  of  business  obliges  me  to  remain  to  a 
later  hour. 

3.  Give  a  detail  of  the  general  course  of  practice 
*  and  mode  of  procedure  adopted  in  your  office* 
I  b^  to  refer  to  the  First  Assistant's  report. 

A.  J.  Stbwart. 


Answbss  of  Pbtbr  BuRROivBs,    Esq.,  to 
QussTioifs  IN  Paper  No.  d. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  hold  my  present  office,  namely.  Third  Assistant 
to  General  Clerk,  since  the  twenty-third  November, 
1 858,  having  previously  held  the  office  of  Second 
Assistant  to  the  Accountant,  such  appointment 
bearing  date  the  seventeenth  December,  1852  ;  and 
I  have  held  office  since  the  twenty-first  of  February, 
J  850. 

2.  State  the  nature  and  particulars  of  the  dnties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

My  duties  are  ts  follows : — To  check  certificates 
of  appearances  entered  on  the  books  of  which  there 
are  six  large  volumes  kept  in  the  office ;  also  of 
daimsy  of  which  there  are  five  books ;  and  of  objec- 
tions to  the  final  schedules  (two  books).  To  keep 
a  correct  entry  of  the  lodgment  of  such  schedules, 
in  a  book  kept  for  that  purpose,  with  index.  To 
receive  deposits  for  copies  of  documents  bespoken 
in  the  office ;  search  for  the  originals,  in  bundles 
arranged  for  each  month,  and  hand  such  to  the 
Clerks  to  copy ;  also  to  give  copy,  when  called  for, 
to  the  solicitor  who  may  order  it,  and  to  make  en- 
try of  fees  on  same  in  book  kept  for  such  purpose. 
To  band  documents  lodged  in  the  office  to  the  pub- 
lic for  inspection,  when  asked  for  (which  duty  oc- 
cupies a  great  portion  of  the  day,  namely,  from  ten 
to  four  o'dock);  such  documents  consist  of  petitions, 
final  schedules,  claims,  abstracts  of  title,  affidavits, 
statements  of  facts,  objections  to  the  final  schedule, 
conveyances,  masters'  reports.  To  compare  copies 
of  affidavits,  objections,  and  claims,  with  the  solici- 
tor who  may  bring  same  for  attestation ;  receive 
fees  on  same,  and  keep  correct  entry  in  book  for 
that  purpose.  To  check  the  copying  Clerk's  ac- 
counts each  week  (twelve  books  in  all).  To  tot, 
weekly>  the  book  in  which  entries  are  made  of  all 
copies  leaving  the  office,  showing  the  number  of 
folios  and  fees.  To  answer  questions  made  by  the 
public,  and  to  attend  to  the  general  business  of  the 
office. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

As  to  the  practice  of  the  office,  I  beg  leave  to 
refer  to  -the  report  of  the  First  Assistant,  Mr. 
Ridiards* 

Peter  Burrowes. 


Answers  of  Francis  Costelloe,  Esq.,  to 

Questions  in  Paper  No.  3. 
1.  What  office  do  you  hold  in  tlie  Incumbered 
Estates  Court>  and  how  long  have  you  held  it  ? 


I  am  Assistant  Accountant  to  the  Commission  ; 
I  received  my  appointment  on  the  24th  November, 
1853. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

My  duties  comprise  keeping  the  fiat  ledgers,  four 
in  number,  the  journal,  and  bank  cash  ledger.  In 
the  fiat  ledgers  accounts  are  opened  for  all  estates 
in  progress  of  payment,  and  all  sums  ordered  to  be 
paid  and  retained  are  entered  therein.  When  the 
parties  call  for  their  orders  they  are  then  marked 
off  as  paid,  and  when  the  sums  retained  are  dis- 
posed of  they  are  discharged  and  re-entered  for  the 
parties  to  whom  they  may  be  ordered.  On  enter- 
ing the  fiats  for  payment  it  is  my  duty  to  mark  on 
the  back  thereof  any  sums  previously  ordered  and 
not  called  for,  and  all  sums  retained,  for  the  infor- 
mation of  the  Chief  Accountant,  to  guide  him  in 
the  arrangement  of  the  funds.  Also  when  certifi- 
cates of  funds  are  required,  I  have,  in  like  manner 
to  extract  all  sums  ordered  to  be  paid  or  retained. 
On  the  accuracy  of  these  books  depend,  in  a  great 
measure,  the  correctness  of  the  certificates  and  dis- 
tribution of  funds.  The  bank  cash  ledger,  wliich  is 
very  voluminous,  is  written  up  and  balanced  with 
the  bank  monthly.  All  sums  paid  during  the  day 
are  entered  in  the  journal.  It  is  also  my  duty  to 
exchange  bank  certificates  of  lodgments  by  pur- 
chasers, and  take  their  receipts  for  same,  when  they 
are  required  for  the  purpose  of  their  conveyances. 
These  duties  occupy  my  time  during  office  hours, 
from  ten  to  four  o'clock. 

3.  Give  a  detail  of  the  general  course  of  practice 
and  mode  of  procedure  adopted  in  your  office. 

With  respect  to  the  general  practice  and  proce- 
dure of  this  office,  I  beg  to  refer  you  to  the  Chief 
Accountant's  report. 

Francis  Costelloe. 


Answers  of  Laurence    Murray  Doyle,  Esq. 
to  Questions  in  Paper  No.  8. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  have  been  employed  under  the  Commission 
since  the  25th  day  of  January,  1851,  and  hold  the 
office  of  Third  Assistant  to  Accountant  since  the 
25th  day  of  November,  1853. 

2.  State  the  nature  and  particulars  of  the  dnties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

My  duty  consists  in  posting  tbe  payments  of  each 
day  into  the  journal,  drawing  purchasers'  receipt^ 
for  bank  lodgments,  and  entering  the  same  each 
day  in  the  lodgment  booJt»  folioing  (or  attaching 
the  number  of  the  page)  every  entry  to  be  made  in 
the  general  ledgers,  and  also  lists  of  balances,  when 
required,  for  settling  Commissioner's  fiats,  furnish- 
ing a  Dr.  and  Cr.  copy  of  each  account,  properly 
balanced,  to  the  solicitor  having  the  carriage  of  the 
sale  in  each  estate,  and  to  any  other  party,  when 
ordered  by  a  Commissioner,  which  orders  are  of 
most  frequent  occurrence,  writing  up  and  again 
balancing  such  accounts,  when  returned  for  that 
purpose,  entering  the  balance  of  each  copy  no 
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count,  when  copied  or  written  up  in  the  balance 
book,  and  assisting  generally  in  the  business  of  the 
office  when  required. 

The  hours  occupied  by  me  in  discharge  of  the 
above  duties  are  usually  from  ten  to  four  o'clock, 
as  prescribed  by  the  Commissioners,  excepting  days 
of  very  onerous  business,  when,  as  a  matter  of 
course,  the  hours  of  attendance  are  completely  sub- 
servient to  the  due  completion  of  each  day's  busi* 
ness. 

8.  Give  a  detail  of  the  general  course  of  prac- 
tice and  mode  of  procedure  adopted  in  your  office. 

The  Chief  Accountant  having  fully  explained 
the  practice,  &c.,  of  the  office,  I  beg  to  refer  to  his 
report. 

Laurence  Mubbat  Doyle. 


Answers  of  Edward  G.  Smith,  Esq.,  to 
Questions  in  Paper  No.  3. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  hold  the  office  of  Assistant  to  the  Keeper  of 
the  Deeds,  and  Muniments  of  Title,  to  which  office 
I  was  appointed  on  the  dOth  November,  1853. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

The  nature  of  the  duties  pertaining  to  this  office 
performed  by  me,  is  to  assist  in  the  general  business 
of  the  office,  the  nature  of  which  will  be  found  in 
the  form  forwarded  to  you  by  Thos.  Welsh,  Esq., 
Chief  Officer  of  this  department,  and  to  which  I 
beg  leave  to  refer. 

Edward  G.  Smith. 


Answers  of  William  David  Gumley,  Esq., 
to  Questions  in  Paper  No.  8. 

1.  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  how  long  have  you  held  it  ? 

I  hold  the  office  of  Assistant  to  the  Keeper  of 
the  Deeds  and  Muniments  of  Title,  to  which  office 
I  was  appointed  on  the  1st  July,  1850. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

The  nature  of  the  duties  pertaining  to  this  office 
performed  by  me,  is  to  assist  in  the  general  busi- 
ness of  the  office,  the  nature  of  which  will  be  found 
in  the  form  forwarded  to  you  by  Thomas  Welsh, 
Esq.,  Chief  Officer  of  this  department,  and  to  which 
I  beg  leave  to  refer. 

William  David  Gumlst. 


Answers  of  Charles  M.  Ormsby,  Esq.,  to 
Questions  in  Paper  No.  3. 

1 .  What  office  do  you  hold  in  the  Incumbered 
Estates  Court,  and  bow  long  have  you  held  it  ? 

Clerk  of  Statistics.  I  was  appointed  on  the  1st 
of  June,  1850,  being  four  years,  seven  months,  and 
twenty-four  days. 

2.  State  the  nature  and  particulars  of  the  duties 
performed  by  you,  and  the  time  occupied  in  their 
discharge. 

Extracting  from  the  petitions,  as  they  are  filed 


in  the  court,  the  net  rental  of  estates  and  the  in- 
cumbrances affecting  such  estates,  as  stated  there- 
in ;  filing  every  rental  of  estates  (or  parts  of  es- 
tates) sold  by  the  Commissioners ;  keeping  a  cor- 
rect and  most  minute  detail  of  every  lot  sold ; 
furnishing  statistical  reports  to  the  Houses  of 
Lords  and  Commons,  when  called  upon,  &c  The 
ordinary  hours  of  attendance  are  from  ten  o'clock, 
a.m.,  until  four  o'clock,  p.m.  ;  but  when  preparing 
parliamentay  and  other  statistical  returns  (occupy- 
ing about  three  months  in  the  year),  the  hours  of 
attendance  are  from  nine  o'clock,  A.M.,  until  eleven 
o'clock,  P.M. 

3.  Give  a  detail  of  the  general  course  of  prac- 
tice and  mode  of  procedure  adopted  in  your  office. 

Duties : — 1.  To  keep  a  daily  account  of  all  pe- 
titions lodged  in  court,  and,  enter  in  alphabetical 
order  the  net  rentals  and  incumbrances,  as  stated 
in  the  petitions,  which  the  estate  was  subject  to,  in 
a  book  prepared  for  that  purpose.  2.  To  keep  a 
record  of  all  sales  of  estates  by  the  Commissioners, 
whether  sold  by  public  auction  in  court,  or  by  pro- 
vincial auction,  or  by  private  contract  subject  to 
confirmation  by  the  Commissioners,  arranged  at 
follows : — 3.  Number  of  lots  put  up  for  sale.  4* 
Number  of  estates  and  lots  adjourned,  stating  the 
highest  offer  made.  5.  Number  of  lots  sold.  6* 
Matters  in  whicb  owners  were  petitioners.  7«  Mat- 
ters in  which  the  estates  were  vested  in  assignees. 
8.  Name  of  owner.  9.  Name  of  petitioner.  10. 
Name  of  solicitor  who  had  the  carriage  of  the  sale* 
1 1.  Solicitor's  address.  12.  Date  of  presenting  pe- 
tition. 13.  Date  of  the  conditional  order  for  sale. 
14.  Date  of  absolute  order  for  sale.  15.  Date  of 
sale  by  public  auction  in  court,  or  in  the  provinces, 
or  by  private  contract;  as  also  the  date  of  the 
confirmation  of  the  sale  by  the  Commissioners. 
16.  Number  of  lots  sold  on  each  estate.  17.  Te- 
nure of  lots  sold,  whether  fee-simple,  fee-farm 
grants,  lives  renewable  for  ever,  church  leases,  term 
of  years,  &c.  18.  Outgoings  of  the  estate,  such  as 
head,  crown,  or  quit  rents,  tithe  rent-charges,  her- 
riots,  renewal  fines,  &c.,  subject  to  which  the  estate 
was  sold.  19.  The  ordnance,  poor  law,  and  valua- 
tions, when  ordered  by  the  Commissioners,  when 
stated  in  the  rentals.  20.  Amount  paid  for  quit- 
rents,  when  purchased  by  order  of  the  Commission- 
ers from  the  Crown.  :li.  Stating  the  county,  ba- 
rony, poor  law  union,  and  electoral  division,  when 
stated  in  the  rental.  22.  Gross  number  of  statute 
acres,  annual  rental,  or  valuation  (when  estate  is 
unlet)  of  each  lot.  23.  Amount  of  mortgages, 
judgments,  and  other  charges  affecting  the  estate, 
as  appeared  on  the  petition  lodged  in  each  matter ; 
as  also  the  same  charges  as  per  final  schedule,  as 
settled  by  the  Commissioners.  24.  Amount  of  joint- 
ures, annuities.  Government  re-payments,  and  other 
charges,  subject  to  which  each  lot  was  sold.  25. 
Amount  of  purchase  money  for  each  lot,  whether 
acreable,  house  property,  perpetual  rent-charges, 
tithe  rent-charges,  chief  rents  or  ground  rents,  ad  vow- 
sons,  fisheries,  and  mines,  &c.  26.  Number  of  English, 
Scotch,  and  foreign  purchasers,  together  with  the 
purchase  money  invested  by  them ;  their  addresses, 
as  taken  from  the  sales  books,  and  the  county  in 
Ireland  in  which  they  purchased.   27.  Total  amount 
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of  costs  aod  other  expenses  of  sales  of  each  estate 
ptid  by  order  of  the  Commissioners — (this  item  is 
fomished  by  the  Taxing  Master).  28.  Amount  of 
money  paid  out  by  order  of  the  Commissioners,  in- 
clading  sums  allowed  to  purchasers  as  absolute 
credits — (the  Accountant  furnishes  me  with  this 
item).  29.  Names  and  residences  of  the  purcha* 
sers  of  each  lot  sold  ;  the  date  of  the  conveyance 
executed  by  the  Commissioners.  Observations  in 
my  recorda : — accounting  for,  if  possible,  either  the 
high  or  low  figure  which  the  estate  sold  for,  such 
as  the  eligibility  of  the  situation  of  the  property  as 
to  locality,  &c. ;  the  favourable  state  of  the  ten- 
antry, &c  ;  or,  on  the  other  hand,  high  head  rents, 
renewal  fines,  annuities,  poor  rates,  &c,  &c.,  which 
the  estate  was  sold  subject  to,  && ;  as  also,  the 
quantity  of  bog  oo  each  lot  sold,  and  any  other 
particular  which  might  prove  interesting,  as  a  re« 
cord  of  the  court.  Lastly,  To  publish  annually  a 
statistical  sheet,  tabularly  arranged,  giving  in  a 
succinct  form  the  results  of  the  operations  of  the 
court,  for  distribution  among  the  landed  proprie-^ 
tors  and  other  capitalists  in  ureat  Britain  and  Ire- 
land* ChABLES   M.  ORBiSBY. 


Papeb  No.  5. — Questions  addressed  to  the 
Law  Society  of  Ireland. 

1.  Has  the  course  of  practice  adopted  in  the  In- 
cambered  Estates  Court  been  found  to  work  satis- 
factorily for  the  due  despatch  of  business,  and  has 
it  met  >vith  the  general  approval  of  the  profession 
or  otherwise  ? 

2.  Do  any  defects  or  imperfections  in  that  course 
of  practice  occur  to  you?  and  if  so,  state  the  same, 
and  any  remedies  which  you  can  suggest. 

3.  Can  you  suggest  any  modification  or  altera- 
tions to  the  constitution  of  the  court,  or  in  its  prac- 
tice or  forms  of  procedure  which  would  be  calcu- 
lated to  make  the  system  more  perfect  ? 

4*  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court,  or  its  mode  of  procedure, 
which  have  mainly  contributed  to  its  successful  ope- 
rations ? 

5.  What  have  been  the  practical  results  of  giv- 
ing a  parliamentary  title  ? 

6.  Ought  the  privilege  of  obtaining  parliament- 
ary title  to  be  continued  and  made  permanent,  and 
should  such  privilege  be  confined  to  incumbered 
estates,  or  limited  to  lands  of  any  particular  te- 
nure, or  would  it  be  expedient  to  extend  it  to  all 
sales  under  the  court  ? 

7.  What  would  be  the  comparative  expense  of  a 
sale  of  the  same  property  in  the  Incumbered  Es- 
tates Court,  and  in  the  Court  of  Chancery  by  cause 
petition  under  the  15th  section  of  the  Chancery  Re« 
gulation  Act? 

8.  What  causes  the  difference  in  expense  between 
•ales  in  Chancery  and  in  the  Incumbered  Estates 
Court? 

9.  Have  the  costs  of  surveys,  valuations,  and 
advertisements  in  the  Incumbered  Estates  Court 
formed  any  considerable  portion  of  the  expense ; 
and  do  you  think  this  expense  could  be  diminished 
without  injury  to  sales  ? 

10.  What  proportion  of  a  bill  of  costs  for  a  sale 


in  Chancery  consists  of  Law  and  Chancery  Fund^ 
Stamps,  Office  and  other  fees? 

11.  If  the  proceedings  in  Chancery  were  relieved 
from  those  charges,  and  its  practice  assimilated  to 
that  of  the  Incumbered  Estates  Court  with  parlia* 
mentary  title,  could  sales  be  had  there  as  quickly 
and  as  cheaply  ? 

12.  What  is  the  comparative  expense  of  a  par- 
tition in  the  Incumbered  Estates  Court  and  in 
Chancery  ? 


Answers  of  thr  Council  of  Management  of 
THE  Incorporated  Society  of  the  Attor- 
neys AND  Solicitors  of  Ireland  to  Ques- 
tions IN  Paper  No.  5. 

1.  Has  the  course  of  practice  adopted  in  the  In- 
cumbered Estates  Court  been  found  to  work  satis- 
factorily for  the  due  despatch  of  business,  and  has 
it  met  with  the  general  approval  of  the  profession, 
or  otherwise  ? 

Generally  speaking,  the  course  of  practice  adopt- 
ed in  the  Incumbered  Estates  Court  has  \iorked 
satisfactorily,  and  met  with  the  approval  of  the 
profession. 

2.  Do  any  defects  or  imperfections  in  the  course 
of  practice  occur  to  you  ?  and  if  so,  state  the  same, 
and  any  remedies  which  you  can  suggest. 

The  defects  in  the  present  system  arise  from  the 
insufficiency  of  the  establishment  to  meet  the  great 
press  of  business  in  the  court.  This  is  especially 
felt  in  the  examination  of  the  title,  direction  for 
searches,  settling  of  schedules,  and  distribution  of 
the  funds.  We  consider  that  the  schedules  should 
in  each  case  be  settled  before  the  sale,  without  pre- 
judice to  the  arrangement  of  the  rental  in  the  mean- 
time. It  would  be  desirable  that  a  more  perfect 
record  of  the  proceedings  (easy  of  access)  should 
be  kept,  especially  with  regard  to  the  payment  of 
money  and  the  data  from  which  the  sums  due  to 
each  party  are  ascertained. 

The  settlement  of  the  schedule  before  the  sale 
would  in  many  cases  prevent  a  sacrifice  of  pro-  - 
perty,  by  affording  to  each  creditor  the  means  of 
seeing  his  position  in  point  of  priority,  and  so  en- 
able htm,  if  considered  advisable,  to  purchase  a 
part  of  the  property. 

The  records  of  the  court  are,  for  want  of  a  suf- 
ficient staff  and  accommodation  for  holding  them 
in  a  very  unsatisfactory  state ;  it  often  happens  that 
documents  are  mislaid  and  cannot  be  found. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  prac-' 
tice  or  forms  of  procedure  which  would  be  calcu- 
lated to  make  the  system  more  perfect  ? 

No,  except  what  appears  from  the  answer  to  the 
second  query,  and  the  necessity  for  an  increased 
establishment.  It  would  also  be  most  desirable 
that  the  Incumbered  Estates  Court  and  the  offices 
attached  thereto  should  be  removed  to  the  vicinity 
of  the  Four  Courts ;  the  present  situation  is  ex- 
tremely inconvenient,  and  this  is  felt  especially  in 
regard  to  the  difficulty  of  procuring  counsel  when 
required. 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court  or  its  mode  of  procedure. 
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which  have  mainly  contributed  to  its  snccessful  ope- 
rations ? 

The  facility  with  which  the  Commissioners  dis- 
pose of  cases  when  brought  before  them,  and  the 
wide  view  they  take  of  them ;  the  avoiding  of 
technicalities ;  the  parliamentary  title ;  the  imme- 
diate confirmation  of  the  sale ;  immediate  posses- 
sion ;  the  small  costs  a  purchaser  incurs ;  the  sales 
when  rentals  prepared  being  frequent  and  quick  ; 
the  opportunity  of  communication  with,  and  facility 
of  access  to,  the  Commissioner  who  has  the  case 
before  him. 

5.  What  have  been  the  practical  results  of  giving 
a  parliamentary  title  ? 

An  increased  desire  to  purchase,  and  facility  af- 
forded of  reselling  or  of  raising  money ;  a  great 
majority  of  capitalists  now  object  to  lend  money 
except  on  a  parliamentary  title.  This  observation 
applies  especially  to  English  and  Scotch  capitalists. 

6.  Ought  the  privilege  of  obtaining  parliamentary 
title  to  be  continued  and  made  permanent,  and  should 
such  privilege  be  confined  t&  incumbered  estates,  or 
limited  to  lands  of  any  particular  tenure,  or  would 
it  be  expedient  to  extend  it  to  all  sales  under  the 
court? 

The  privilege  of  obtaining  parliamentary  titles 
ought  to  be  continued  and  made  permanent,  and 
should  be  extended  to  all  sales  under  the  Court  of 
Chancery. 

7.  What  would  be  the  comparative  expense  of  a 
sale  of  the  same  property,  in  the  Incumbered  Es- 
tates Court,  and  in  the  Court  of  Chancery  by  cause 
petition,  under  the  15th  section  of  the  Chancery 
Regulation  Act? 

This  is  a  very  difficult  question  ;  probably,  in  a 
plain  case,  in  which  no  abatement  or  change  of  in- 
terest would  take  place,  the  expense  of  such  a  pro- 
ceeding in  the  Court  of  Chancery  might  not  exceed 
that  in  the  Incumbered  Estates  Court ;  but  many 
circumstances  may  occur  which  would  increase  the 
expense  in  a  Chancery  proceeding,  which  would  not 
have  the  same  effect  in  the  Incumbered  Estates 
Court.  When  property  is  sold  in  several  lots  in  the 
Court  of  Chancery  a  very  heavy  expense  is  incurred 
in  making  out  a  separate  title  for  each  purchaser, 
copies  of  all  the  deeds,  decrees,  orders,  and  searches 
having  to  be  furnished  to  each.  In  such  cases  the 
expense  of  a  sale  in  Chancery  would  much  exceed 
that  in  the  Incumbered  Estates  Court. 

8.  What  causes  the  difference  in  expense  between 
sales  in  Chancery  and  in  the  Incumbered  Estates 
Court? 

The  heavy  office  fees,  and  Chancery  fund  stamps, 
and  the  making  out  of  separate  titles  to  each  pur- 
chaser ;  but  if  the  Court  of  Chancery  had  the  power 
of  giving  a  parliamentary  title  on  the  execution  of 
the  conveyance  by  the  Master,  and  if  Chancery  fund 
stamps  and  office  fees  were  abolished,  we  consider 
that  the  expense  in  each  court  would  not  materially 
difier. 

9.  Have  the  costs  of  surveys,  valuations,  and  ad- 
vertisements, in  the  Incumbered  Estates  Court, 
formed  any  considerable  proportion  of  the  expense; 
and  do  you  think  this  expense  could  be  diminished 
without  injury  to  sales  ? 

The  expense  of  surveys,  valuations,  and  adver« 


tisements  in  the  Incumbered  Estates  Court,  do  form 
a  considerable  proportion  of  the  expense  ;  the  first 
two  are  most  necessary  and  useful,  and  give  great 
facility  to  making  out  accurate  rentals,  and  prevent- 
ing objection  by  purchasers,  or  leaving  opportunities 
to  them  to  seek  for  compensation.  Tbeise  expenses 
being  absolutely  necessary,  could  JK>t,  in  our  opi  • 
nion,  be  materially  diminished,  and  the  services  of 
respectable,  competent  persons  secured.  The  ex- 
pense of  advertising  may  be  diminished  and  a  better 
mode  adopted. 

10.  What  proportion  of  a  bill  of  costs  for  a  sale 
in  Chancery  consists  of  law  and  Chancery  fund, 
stamps,  office,  and  other  fees  ? 

It  is  rather  difficult  to  answer  this,  as  the  expenses 
vary  very  much  according  to  the  nature  of  the  case ; 
but  we  consider  that  the  proportion  of  a  bill  of  costs 
for  a  sale  in  Chancery,  which  consists  of  Chancery 
fund  stamps,  office  and  other  fees,  is  about  one- 
third,  and  this  is  exclusive  of  advertisements,  sur- 
veys, valuations,  and  counsels'  fees. 

1 1.  If  the  proceedings  in  Chancery  were  relieved 
from  those  charges,  and  its  practice  assimilated  to 
that  of  the  Incumbered  Estates  Court  with  parlia- 
mentary title,  could  sales  be  had  there  as  quickly 
and  as  cheaply  ? 

If  the  proceedings  in  Chancery  were  relieved  from 
all  fees  and  stamps,  and  if  the  same  facilities  existed 
in  that  court  which  exist  in  the  Incumbered  Estates 
Court  (subject  to  certain  alterations),  and  that  the 
power  of  giving  a  parliamentary  title  was  conferred 
on  the  Court  of  Chancery,  we  think  sales  might  be 
had  and  the  produce  thereof  distributed  as  quickly 
and  cheaply  in  Chancery  as  in  the  Incumbered  Es- 
tates Court ;  but  in  order  to  effect  this,  we  think 
that  there  should  be  a  very  considerable  change 
made  in  the  mode  of  conducting  and  working  the 
business  of  the  offices. 

12.  What  is  the  comparative  expense  of  a  par- 
tition in  the  Incumbered  Estates  Court  and  in 
Chancery  ? 

The  expense  of  a  partition  in  the  Court  of  Chan* 
eery  is  much  greater  than  in  the  Incumbered  Es- 
tates Court.  It  was  almost  ruinous  under  the  old 
system,  to  proprietors,  if  the  estate  was  large ;  and 
particularly  to  the  plaintiff,  if  he  had  not  an  agree- 
ment with  the  other  proprietors  as  to  the  costs  down 
to  the  first  decree. 


Paper  No.  6. — Questions  addressed  to  the 
Masters  of  the  Court  of  Chancery. 

1.  What  is  the  general  course  of  practice  in  your 
office  with  respect  to  proceedings  for  sale  in  cases 
under  the  15th  section  of  the  Chancery  Regulation 
Act? 

2.  Within  what  time  after  the  presenting  of  the 
petition  could  a  sale  be  had  in  your  office  by  the 
exercise  of  ordinary  diligence  on  the  part  of  the 
solicitor,  and  in  a  case  not  presenting  any  peculiar 
difficulties  or  complexity  ? 

8.  Can  you  estimate  what  the  average  costs  would 
be  in  an  ordinary  case  from  the  presenting  of  the 
petition  to  the  distribution  of  the  funds  ? 

4.  Are  there  are  means  at  present  of  preventing 
delay  on  the  part  of  the  solicitor  in  carrying  on  a 
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yale,  or  have  the  Masters  any  power  to  expedite  the 
proceedings  ;  caD  you  suggest  any  remedy  for  such 
delays  ? 

5.  Is  any  delay  at  present  occasioned  in  the  pro- 
secution of  cases  by  the  pressure  of  business  in  your 
office? 

6,  Is  there  at  present  any  arrear  of  business  in 
your  office,  or  is  the  amount  of  business  sufficient 
to  occupy  the  time  of  your  court  ? 


AirswBRs  OP  William  Henn,  Esq^  Master  in 

Chancery,  to  Questions  in  Paper  No.  6. 

1.  What  is  the  general  course  of  practice  in  your 

office  with  respect  to  proceedings  for  sale  in  cases 

under  the  15th  section  of  the  Chancery  Regulation 

The  general  course  of  practice  in  my  office  with 
respect  to  proceedings  for  a  sale  in  cases  under  sec. 
15  of  the  Chancery  Regulation  Act,  is  as  follows  :— 
When  the  Chancellor's  order,  which  is  simply  an 
order  "  to  consider  the  matter  of  the  petition,  and 
proceed  thereon  according  to  the  statute,"  is  brought 
into  the  office,  the  solicitor  who  brings  it  in  takes 
out  a  somoioos  returnable,  in  general,  within  three 
weeks  after  its  date,  but  occasionally,  in  pressing 
cases,  within  such  shorter  time  as  the  Master  chooses 
to  limit,  which  is  served,  as  a  subpoena  was,  on  the 
respondents,  together  with  a  notice  under  the  115th 
of  the  General  Orders  of  the  27th  March,  1848, 
requiring  them  each  to  appoint  a  solicitor,  or  name 
some  dwelling-house  in  the  city  upon  whom  or 
where  all  future  summonses  and  notices  may  be 
served,  and  apprizing  them  that  in  case  they  do 
not  enter  an  appearance,  no  further  notice  will  be 
given  them,  and  the  Master  will  proceed  ex  parte 
io  their  absence.     This  summons  is  entered  in  the 
Master's  long  cause  list  for  the  day  on  which  it  is 
returnable,  and  is  called  on  upon  the  day  on  which 
it  appears  in  the  published  day  list.    Upon  the  case 
coming  on  to  be  heard,  counsel  for  the  petitioner 
opens  the  case,  states  the  petition,  and  the  relief 
sought.     If  the  respondent  attends,  and  does  not 
object,  the  Master,  upon  proof  or  admission,  as  the 
case  may  be,  of  the  deed  or  deeds,  or  other  instru- 
ment creating  the  incumbrance  on  which  he  founds 
his  case,  takes  down  in  his  book  the  heads  of  an 
order,  declaring  the  incumbrance  a  charge,  &c.  and 
directing  an  account  of  the  sum  due  on  foot  of  it, 
and  of  all  other  incumbrances  affecting  the  pre- 
mises ;  a  posting  for  incumbrancers  to  come  in  by 
a  certain  day,  and  prove  their  respective  demands, 
that  the  petition  may  stand  as  a  charge,  and,  if  the 
special  circumstances  require  it,  that  petitioner  file 
a  further  charge,  with  liberty  to  the  respondent  in 
cither  case  to  discharge  it  by  a  day  also  therein  for 
that  purpose  limited.     An  order  is  then  drawn  up, 
embodying  those  rulings  and  directions.     If  the 
respondent  does  not  file  a  discharge  contesting 
the  amount  or  seeking  credits,  the  petiti<}ner,  on 
the  expiration  of  the  time  limited  for  filing  the 
discharge,  issues  a  summons  to  take  his  charge  as 
confessed ;  and  thereupon,  on  the  summons,  which 
is  always  entered  in  the  short  cause  list,  coming  on 
to  be  heard,  the  charge  is  marked  allowed ;  but  if 
the  respondent  has  filed  a  discharge  a  summons  u 


issued  to  proceed  on  charge  and  discharge,  which 
is  entered  in  the  short  or  long  list,  according  to 
circumstances  ;  and  at  the  hearing  the  Master  de- 
cides the  questions  raised  by  those  pleadings  be- 
tween the  parties.  A  similar  practice  is  adopted 
with  respect  to  the  several  creditors  who  file  char- 
ges ;  and  after  all  such  charges  and  discharges  have 
been  disposed  of,  and  the  time  limited  for  the  cre- 
ditors to  come  in  has  expired,  the  Master  directs 
an  order  to  be  prepared  and  lodged  in  his  office, 
generally  within  a  week,  reciting  shortly  the  pro- 
ceedings, that  the  Master  has  ascertained  that  there 
is  due  to  the  petitioner  and  the  several  creditors 
whose  names  he  has  set  forth  in  the  schedule  an- 
nexed to  the  order,  the  several  sums  due  to  each 
for  principal,  interest,  and  costs,  and  their  respec- 
tive priorities ;  and  that  no  other  claimants  had 
appeared ;  and  in  default  of  the  respondent  pay- 
ing to  the  said  several  creditors  the  respective 
sums  due,  and  the  costs  as  so  ascertained,  within 
three  months,  that  the  lands  and  premises  (stating 
them)  be  sold,  &c.,  following  the  usual  form  of  de- 
crees in  Chancery  for  sales,  according  to  the  old 
system.  A  summons  is  always  issued  to  settle  this 
order,  which  is  served  on  tlie  respondent  and  on  the 
creditors  who  have  filed  charges,  in  order  that  they 
may  have  an  opportunity  of  seeing  that  their  rights 
are  protected,  and  any  errors,  or  omissions,  or  de- 
viations, from  the  Master's  decisions  on  the  several 
charges  and  discharges  are  corrected  or  supplied. 
The  time  always  allowed  for  payment,  unless  where 
the  respondent  consents  to  a  shorter  period,  is  three 
months ;  and  if  the  money  is  not  then  paid,  the  so- 
licitor for  the  petitioner  proceeds  to  make  out  the 
abstract  of  title,  which  he  lays  before  counsel,  who 
gives  his  opinion  and  directs  the  necessary  searches. 
When  the  searches  are  completed,  which  not  unfre- 
quently  occupies  a  long  time,  the  case  is  again  sub- 
mitted to  counsel  for  his  opinion,  having  regard  to 
the  different  acts  that  may  appear  upon  them,  par- 
ticularly the  registry  searches.  If,  in  counsel's  opi- 
nion, the  title  is  satisfactory,  the  solicitor  for  the 
petitioner  then  takes  out  a  summons  for  the  Master 
to  inspect  and  approve  of  the  title ;  and  if,  on  in- 
spection, he  sees  no  reason  to  dissent  from  or  doubt 
the  correctness  of  the  opinion,  he,  upon  the  produc- 
tion of  an  affidavit  that  all  the  deeds  necessary  for 
evidencing  the  title  are  lodged  in  the  Master^s  office, 
or  are  within  the  procurementx>f  the  solicitor,  signs 
a  certificate  that  he  has  inspected  the  abstract, 
and  that  it  is,  in  his  opinion,  **  a  compliance  with 
the  138th  General  Order  of  the  27th  March,  1843." 
If  the  Master  has  any  doubt  as  to  the  opinion,  he 
confers  with  counsel;  and  if  the  counsel,  either 
then  or  in  his  original  opinion,  states  that  any  con- 
ditions of  sale  are  necessary,  a  summons  is  Issued 
for  the  Master  to  settle  conditions ;  and  not  until 
they  are  settled  and  approved  of  by  him  does 
he  sign  the  necessary  certificate.  When  it  is 
signed,  the  solicitor  prepares  a  posting,  that  on 
a  day  (therein  specified)  usually  six  weeks  after 
the  date,  the  lands  (stating  them)  will  be  sold  at 
the  time  and  place  therein  mentioned.  This  is 
signed  by  the  Master,  and  at  foot  he  specifies  the 
papers  in  which  it  is  to  be  published,  and  the  num- 
ber of  times  it  is  to  be  inserted  in  each.     This  is, 
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in  truth,  so  far  as  title  is  concerned,  the  same  prac- 
tice that  had  been  for  several  years  followed  In  mak- 
ing out  titles,  and  bringing  estates  to  the  hammer, 
under  the  old  system  of  decrees ;  and  though  it  has 
the  appearance  of  being  somewhat  tedious,  it  was 
found  to  be  the  most  effectual  for  obviating  objec- 
tions to  titles,  which  were  always  the  most  formid- 
able obstacles  in  the  way  of  speedy  and  inexpen- 
sive sales  in  the  Court  of  Chancery.  Such  is  a 
short  outline  of  the  practice  with  respect  to  pro- 
ceedings for  sale  in  the  ordinary  routine  of  cases 
under  the  16th  section ;  but  it  very  frequently  hap- 
pens that  when  the  case  comes  into  the  office,  ob- 
jections are  raised  by  the  respondent  to  the  right 
of  the  petitioner  to  have  a  sale  at  all,  and  mat- 
ters of  defence  are  put  forward  which  throw  upon 
the  Master  the  necessity  of  exercising  all  the  func- 
tions of  a  Chancellor,  and  either  of  decreeing  the 
petitioner  entitled  upon  principles  of  equity  to  the 
relief  he  seeks,  and  then  performing  the  ordinary 
functions  of  a  Master,  or  of  dismissing  the  petition 
for  want  of  equity,  or  on  any  other  of  the  numer- 
ous grounds  upon  which  the  Chancellor  decides, 
when  raised  by  plea,  answer,  or  demurrer. 

How  far  it  was  in  the  contemplation  of  the  fra- 
raers  of  the  Act  to  throw  these  onerous  duties  upon 
the  Masters,  I  do  not  presume  to  speculate ;  but, 
when  I  first  read  the  Act,  I  was  under  the  impres- 
sion that  that  section  was  intended  to  apply  not  to 
cases  where  equities  were  to  be  decided  before  the 
ease  could  be  sent  into  the  Master's  office,  but  sim- 
ply to  that  class  of  cases  in  which,  when  the  case 
was  called  on  for  hearing,  the  counsel  for  the  de- 
fendant would  have  said  he  admitted  the  plaintiff 
was  entitled  to  the  relief  sought,  it  being  a  matter 
of  course  to  send  it  to  the  Master's  office.  Accord-; 
ing  to  the  present  practice,  however,  the  court,  ex- 
cept from  what  appears  upon  the  face  of  the  peti- 
tion itself,  never  can  form  an  opinion  as  to  the 
precise  category  within  which  the  case  should  be 
comprised,  as  the  respondent  is  never  served  with 
the  petition,  nor  has  he,  for  aught  that  appears,  any 
notice  of  its  existence  until  it  comes  into  the  Mas- 
ter's office :  then,  for  the  first  time,  has  he  an  op- 
portunity of  making  any  defence  at  all ;  and  the 
consequence  is,  that  the  Master  has  frequently  most 
important  and  difficult  questions  to  decide,  which 
are  raised  occasionally  by  a  demurrer  ore  tenus,  but 
generally  by  the  discharge  to  the  petitioner's  charge, 
the  discussion  of  which  tends  to  create  both  delay 
and  expense  to  the  suitors,  for  in  such  cases  it 
rarely  happens  that  the  defeated  party  rests  satis- 
fied with  the  opinion  of  the  Master  upon  the  point. 
If  It  was  intended  to  give  the  Masters  that  which 
practically  they  now  have  to  a  great  extent,  namely, 
a  *^divisum  imperium*'  as  to  jurisdiction  with  the 
Chancellor  and  the  Master  of  the  Rolls,  some  ad- 
dition, it  is  respectfully  submitted,  should  have  been 
made  to  their  staff,  of  the  insufficiency  of  which, 
for  the  performance  of  the  original  ordinary  duties 
of  the  office  they  have  been  ineffectually  complain- 
ing for  the  last  twenty  years.  It  would  also  appear 
to  me  that,  for  the  more  effectual  working  of  the 
Act,  our  jurisdiction  should  be  more  accurately  de- 
fined. According  to  the  opinion  of  the  Lord  Chan- 
cellor, when  the  case  once  comes  into  the  office,  we 


have  full,  and  he  has  not  even  a  concurrent  juris- 
diction with  us,  but  only  by  way  of  appeal ;  still 
the  jurisdiction  is  not  complete  in  each  individual 
case,  as  we  have  no  power  to  order  the  amendment 
of  a  petition,  or  to  substitute  service  on  a  party  out 
of  the  country,  or  to  distribute  fhnds ;  and  as  our 
jurisdiction,  such  as  it  is,  extends  only  over  the 
particular  cases  in  our  own  offices,  we  are  fre- 
quently embarrassed  to  know  what  to  do  in  cases 
in  which  receivers  are  extended  from  cases  not  in 
our  offices  to  cases  within  our  jurisdiction  ;  for  as, 
in  that  state  of  things,  any  order  to  be  made  upon 
the  receiver  must  be  entitled  and  made  in  all  the 
cases,  and  as  our  jurisdiction  only  extends  to  some 
of  them,  it  becomes  a  question  how  far  such  an  or- 
der of  the  Master  could  be  enforced  at  all. 

(To  be  continued.) 
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DUBLIN,  JULY  14,  1855. 

— ♦ — 

We  are  happy  to  observe  that  the  bill  for  extending 
to  this  couDtry  the  provisions  of  the  English  law  for 
the  speedy  arrest  of  absconding  debtors,  has  gone 
throQgh  the  third  reading  in  the  House  of  Commons, 
and  is  likely  this  session  to  pass.  Measures  similar  to 
the  present  were  discussed  in  former  sessions,  and  the 
hill  of  last  year  we  reprinted  in  our  miscellaneous 
columns,  and  made  some  suggestions  as  to  the  im- 
provement of  its  details.     It  was,  we  believe,  post- 
poned for  want  of  time,  and  not,  like  its  ppedeces- 
sor,  rejected  in  a  very  thin  house.     The  object  of 
this  bill  may  be  shortly  stated  to  be  that  of  enabling 
certain  local  functionaries  provisionally  to  exercise 
the  authority  now  confided  in  the  judges  of  the  su* 
perior  courts,  in  ordering  the  arrest  of  absconding 
debtors.     We  still  retain  the  opinion  which  we  last 
year  expressed,  that  the  class  of  officials  thus  pro- 
posed to  be  entrusted  with  the  execution  of  this 
measure  is    not   sufficiently  extensive,  and  that, 
unless  the  resident    magistrates    of    Ireland    be 
added  to  the  list,  the  new  law  will  in  many  in- 
stances be  abortive.   In  England,  the  County  Court 
judges  and  District  Commissioners  of  Bankruptcy, 
who  are  the  functionaries  mentioned  in  the  English 
Act,  being  resident  in  their  respective  localities, 
nuiy  suffice  to  give  effect  to  it ;  but  in  Ireland  the 


Assistant  Barristers,  as  we  all  know,  do  not  reside 
in  their  counties,  and  the  mayors  and  recorders  of 
corporate  towns  are,  in  many  districts,  not  easily 
accessible.  We  hope,  therefore,  that  it  may  not 
be  too  late  to  make  the  addition  to  the  bill  which 
we  have  suggested.  We  are,  however,  glad  that, 
incomplete  as  the  measure  is,  it  has  arrived  at  its 
present  stage,  and  that  the  opposition  which  it  has 
un  R'orthily  encountered  from  a  few,  has  been  so  far 
defeated,  and  we  trust  that  it  will  eventually  be 
made  to  effectually  answer  the  purpose  for  which 
it  is  intended. 

— ♦ — 

mCDMBERED  ESTATES  INQUIRY  COMMISSION. 

{Continued from  page  220. j 

Another  of  the  results  flowing  from  this  enact- 
ment is,  that  petitions  are  hourly  presented  for  the 
most  paltry  sums,  to  the  utter  ruin  of  all  parties 
concerned,  except  the  solicitor,  who  absorbs  the 
whole  fund  in  costs.  A  man  executes  his  bond, 
with  warrant,  in  a  principal  sum,  say  of  £20,  on 
this  the  obligee  enters  judgment,  and  then,  under  a 
recent  statute,  registers  it  as  a  mortgage ;  and  the 
moment  he  has  done  this,  he  files  a  cause  petition 
for  a  sale  and  a  receiver.  I  have  seen  cases  in 
which  receivers  were  sought  over  properties  where 
the  interest  on  the  charge  did  not  exceed  six  pounds 
a-year.  In  like  manner  administration  suits  are 
instituted  where  the  whole  amount  of  the  assets  do 
not  amount  to  £50,  and  it  is  impossible  that  any 
human  being  but  the  solicitors  can  benefit  by  them. 
It  wouldf  I  respectfully  conceive,  be  desirable  to  li« 


Digitized  by 


Google 


222 


THE  IRISH  JURIST. 


[July  14, 


mit,  if  possible,  a  iDinimum,  beyond  which  a  party 
should  not  be  at  liberty  to  proceed  under  that  sta- 
tute. It  is  also  to  be  observed,  that  nothing  is  said 
io  the  Act  as  to  the  re- hearing  of  a  cause,  whether 
or  not  we  have  any  jurisdiction  to  re-hear,  or  with- 
in what  time  we  should  be  at  liberty  to  do  so. 

I  feel  that  in  making  these  comments  I  have  di- 
verged widely  from  the  question  I  professed  to  an- 
swer ;  but,  as  I  presumed  that  one  of  the  objects 
of  the  Commissioners  was  to  ascertain  the  practical 
working  of  the  Act,  I  have  ventured  to  make  these 
few  observations  on  what  appear  to  me  to  be  impe- 
diments in  the  way  of  its  efficiency.  I  say  nothing 
to  the  fact  of  its  being  a  system  directly  the  con  • 
verse  of  that  adopted  in  England,  to  which  I 
thought — but  now  take  it  for  granted  very  erro- 
neously— that  considering  our  laws  are,  generally 
speaking,  the  same  in  both  countries,  and  that  the 
reports  of  English  decisions  are  binding  authori- 
ties on  us  here,  sound  policy  would  have  suggested 
that  the  practice  of  the  courts  in  both  countries 
should  have  been  as  nearly  as  possible  assimilated. 

2.  Within  what  time  after  the  presenting  of  the 
petition  could  a  sale  be  had  in  your  office  by  the 
exercise  of  ordinary  diligence  on  the  part  of  the  so- 
licitor, and  in  a  case  not  presenting  any  peculiar 
difficulties  or  complexity  ? 

By  ordinary  diligence  a  sale  could  be  had  in  a 
case  not  presenting  any  peculiar  difficulties  or  com- 
plexity, and  In  which  the  creditors  were  few,  in  four 
or  ^ve  Terms  at  farthest. 

3.  Can  you  estimate  what  the  average  costs  would 
be  in  an  ordinary  case  from  the  presenting  of  the 
petition  to  the  distribution  of  the  funds  ? 

I  cannot  satisfactorily  answer  this  query  aife  pre- 
sent. I  should  think  the  Taxing  Officer  ought  to 
be  able  to  answer  it,  or  if  time  were  allowed,  and 
a  search  made  in  the  Registrar's  office  for  the  final 
orders  pronounced  by  the  five  Masters,  allocating 
funds  after  sale  had,  an  average  might  be  easily 
struck ;  but  this  would  require  time,  and  the  or- 
ders of  all  the  Masters  should  be  referred  to. 

4.  Are  there  any  means  at  present  of  preventing 
delay  on  the  part  of  the  solicitor  in  carrying  on  a 
sale,  or  have  the  Masters  any  power  to  expedite 
the  proceedings ;  can  you  suggest  any  remedy  for 
Buch  delays? 

There  are,  in  my  opinion,  quite  sufficient  means 
at  present  existing  of  preventing  delay ;  they  are, 
I  think,  to  be  found  furnished  by  the  Orders  Nos. 
Ill,  118^  114, 116,  117,  119,  120,  121,  of  the  27th 
of  March,  1843,  which  are  applicable  to  all  cases 
under  the  16th  section  of  the  Chancery  Regulation 
Act ;  and  the  Chancellor's  order.  No.  37,  of  the 
81st  July,  1851 ;  and  I  could  not  suggest  any  re- 
medy for  the  purpose  of  obviating  delays  caused 
by  the  suitors  or  solicitors  in  the  conduct  of  the 
suits,  that  could,  in  my  opinion,  be  more  effectual. 
To  the  principles  on  which  many  of  those  orders 
have  been  framed,  I,  in  common  with  my  brother 
Masters,  respectfully  object ;  and,  as  regards  the 
practicability  of  carrying  them  all  out,  I  have  only 
to  say,  that  I  concur  entirely  in  the  opinions  ex- 
pressed by  Master  Litton.  But  there  is  one  spe- 
cies of  delay  for  which  I  know  no  remedy  but  a 
total  change  in  the  whole  existing  system;  a  change 


which  would  have  the  effect  of  diminishing  the  num- 
ber of  judges,  and  returning  to  the  old  system  of 
the  division  of  labour,  which  allotted  the  decision 
of  principles  to  one  class,  and  the  execution  of  de- 
tails to  another.  The  mind  that  is  eminently  qua- 
lified for  the  discharge  of  one  duty  i»  not  unfre- 
quently  very  ill  qualified  for  the  performance  of  the 
other ;  and  when  both  are  imposed  on  the  same  in- 
dividual, one  or  other  of  tliem  is  frequently  not 
done  well.  This  in  itself  tends  to  impede  the  des- 
patch of  business :  but,  in  addition  to  this,  there 
are  now  in  Dublin  no  fewer  than  ten  distinct  Equity 
Courts,  all  sitting  at  the  same  moment ;  seven  at 
the  Four  Courts,  viz.,  Chancery,  Rolls,  and  five 
Masters'  offices;  and  at  Henrietta-street,  three 
judges,  who  frequently  sit  in  separate  courts  at  the 
same  time.  The  consequence  is,  that  the  Master 
frequently  finds  it  impossible  to  get  counsel  to  at- 
tend him  }  and  as  no  solicitor  has,  or  can  have,  a 
sufficient  number  of  clerks  to  attend  upon  all  the 
courts  at  the  same  time,  cases  are  often  called  on, 
when  neither  counsel,  solicitor,  or  clerk,  is,  or  can 
be,  in  attendance ;  and  although  one  of  the  Orders 
of  1843  directs  that  the  Master  shall  not,  except 
under  very  special  circumstances,  wait  for  counsel^ 
yet  that  Order,  which  was  framed  when  Masters 
only  acted  in  their  ordinary  magisterial  capacity, 
cannot  be  acted  on  when  the  Masters  are  sitting  as 
Equity  Judges.  Were  they  to  act  on  it,  they 
would  only  increase  delay  and  multiply  expense,  as 
their  decisions  (if,  indeed,  they  could,  in  the  ab- 
sence of  counsel,  pronounce  any)  would  never  be 
acquiesced  in ;  tbe  consequence  of  which  would  be, 
that  very  unjust  expense  would  be  thrown  on  the 
suitor,  and  the  termination  of  the  suit  would  be 
very  greatly  retarded.  1  have  myself  lost,  in  this 
last  Term,  from  this  cause  alone,  hours  equal  to 
three  whole  official  days*  Striking  out  the  cases 
will  not  remedy  it ;  and  to  impose  upon  the  soli- 
citor the  necessity,  at  the  peril  of  costs,  of  having 
a  clerk  in  constant  attendance,  where  so  many 
courts  are  sitting  at  the  same  time,  would  be  roost 
unjust  In  England  this  state  of  things  does  not 
exist,  because  there  there  is  a  particular  bar  at- 
tached to  each  court;  but  here,  not  one  of  the 
Master^  offices  would,  on  the  present  scale  of  re- 
muneration, give  bread  to  two  counsel  in  each  of- 
fice; and  besides  in  England  there  are  are  but  five 
courts,  whereas  here  there  are  no  fewer  than  ten, 
sitting  at  one  and  the  same  time.  The  only  remedy 
1  can  see  for  this  is,  as  I  have  said,  a  change  in 
tbe  whole  system ;  what  that  change  should  be  i 
do  not  pretend  to  say ;  but  I  feel  perfectly  satis- 
fied, that  without  a  radical  change  the  business  of 
the  Incumbered  Estates  Court  can  never,  without 
great  detriment  to  the  public  interest,  be  transfer- 
red to  the  Court  of  Chancery ;  and  that  if  the  sys« 
tem  bow  in  operation  in  Chancery  be  continued, 
there  will  in  a  few  years  be  a  total  destruction  of 
uniformity,  both  of  decision  and  of  practice.  There 
is  no  book  here  that  provides  or  deiSnes  any  precise 
practice  for  the  Masters.  The  English  books  of 
practice  do  not  apply  to  a  state  of  things  so  totally 
different  from  that  which  exists  in  England.  And 
as  DO  one  of  the  Masters  can  know  what  the  others 
are  doing  during  each  day  in  their  respective  offices^ 
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and  there  are  no  reports  of  their  decisions,  (for  sach 
reports  would  not  remunerate  the  reporters  for  the 
expense  of  printing,)  the  result  is,  that  the  same 
point,  so  far  as  relates  to  practice,  is  sometinies 
decided  as  many  ways  as  there  are  Masters.  Any 
system,  even  an  indifferent  one,  steadily  and  uni- 
formly acted  on,  would,  in  my  humble  judgment, 
be  greatly  preferrable  to  those  eternal  changes, 
wbidi  have  so  jumbled  and  confounded  what  has 
been  wkh  what  is,  that  no  human  being  can  tell 
what  18  or  what  is  not  now  the  practice. 

5.  Is  any  delay  at  preseat  oeeasioned  in  the  pro- 
sectttioD  of  cases  by  the  prest«re  of  business  in  your 
cCce? 

There  is  in  my  office  delay  at  present  occasioned 
ia  the  prosecution  of  oases  by  the  pressure  of  busi- 
ness, and  the  other  causes  I  have  taken  the  liberty 
of  stating. 

6.  Is  there  at  present  any  arrear  of  business  in 
your  office,  or  is  the  amount  of  business  sufficient 
to  occupy  the  time  of  your  eoart  ? 

There  is  an  arrear  of  business,  b«tt  not  to  a  very 
considerable  aSMMint ;  the  a«rofoer  d  cases  of  all 
descriptions  now  uodisposed  of  ia  my  knig  cause 
list  does  not  exceed  sixty,  in  the  short  Cause  Ust 
tbere  is  oo  arrear.  Prior  to  the  Chancery  Regu- 
lation Act  I  never  had  an  arrear ;  but  to  keep  it 
down  I  WW  obliged  to  sit — and  did  sit-^inany 
hours,  in  each  year,  awre  than  those  prescribed  by 
the  Orders,  as  may  be  seen  by  ref^erence  to  my  an- 
oaal  redtfns,  besides  beuig  oocopied  several  hours 
in  evenings  at  my  own  house ;  at  present,  notwith** 
standing  all  my  efibrts,  I  cannot  keep  down  the  ar- 
rear; and  i^ere  it  not  that  the  proportion  of  sales 
to  the  petitions  for  sales  is  in  my  office  scarcely  as 
one  to  ten,  it  would  continually  increase ;  bat  the 
moment  the  incumbrances  are  ascertained  here,  the 
party,  if  there  should  happen  to  be  the  slightest 
eofflpUoatioa  of  title^  immediately  goes  to  the  In*< 
cambered  Estates  Court  for  a  sale,  as  there  be  can 
get  a  parliamentary  title  (and  that  court  adopu  and 
sets  upon  the  Master's  orders,  ascertaining  the 
mount  and  priorities  of  the  inoambranoers,  and 
distributes  the  funds  accordingly); — by  far  the 
greater  part  of  the  delays  and  expenses  in  Chan- 
eery  behig  occasioned  by  the  course  which  must 
aeoessariiy  be  adopted* in  order  to  dear  the  title, 
•0  as  to  bring  the  ^tate  to  the  hammer  free  A-om 
objections.  Since  the  paising  of  the  Act  I  have 
beld  bat  seven  sales  under  it,  the  particulars  of  which 
1  have  stated  in  a  schedule  at  foot,  while,  in  the  same 
period,  no  fewer  than  eighty  petitions  have  been 
lodged,  on  the  greater  numtier  of  which  proceed- 
rags  have  been  taken,  and  orders  made. 

W114LIAM  Hemic. 

[Here  follows  the  Schedule  referred  to.] 


Aaswsiis  OF  Edwabd  Lttvon,  E$i^  Mastsb  in 
Chancbry»  to  QuESTioNa  01  PilFaB  No.  & 
1.  What  is  the  general  course  of  practice  in 

your  office  with  respect  to  proceedings  for  sale  ia 

oases  under  the  Idtii  section  of  the  Chancery  tle- 

golation  Act  ? 
Having  had  communications  with  Master  Henn, 

Brooke^  and  Lyle,  (MaHer  Marphy  having  been  ilH 


and  unable  to  attend  our  meeting,)  I  have  arrived  at 
the  opinion,  « that  the  general  course  of  practice, 
with  respect  to  proceedings  for  sale,  in  cases  under 
the  15th  sec  of  the  Chancery  Regulation  Act,"  are 
the  same  in  all  the  Masters'  offices.  Some  minute 
differences  exist,  as  to  the  arrangement  of  the  dif- 
ferent proceedings,  and  the  periods  at  which  cer- 
tain acts  are  to  be  done,  in  the  progress  and  pro- 
secution of  the  suit;  but  the  general  course  of 
practice  is  the  same,  and  the  slight  differences 
which  may  be  found  to  exist,  do  not,  in  my  opi- 
nion, at  all  affiect  the  interests  of  the  suitor,  and 
make  a  very  slight  difference,  indeed,  in  the  time 
taken  to  prosecute  the  suit  to  a  final  hearing  and 
order. 

The  general  practice  in  my  office  is  this :  when 
the  order  of  the  Chancellor,  referring  the  matter  to 
me,  shall  have  been  made  up  and  taken  out  of  the 
proper  office  of  the  Court  of  Chancery,  the  soli- 
citor for  the  petitioner  brings  the  order  into  the 
office  of  my  (the  Master's)  Examiner,  takes  out  a 
summons,  and  enters  the  case  for  the  first  hearing ; 
this  is  served  on  all  proper  persons,  and  as  this 
first  hearing  of  a  cause  involves  important  ques- 
tions, as  to  parties,  the  mode  of  putting  the  rights 
of  the  suitors  in  issue,  the  right  of  either  party  to 
have  the  documents  in  the  hands  of  the  other  party 
brought  into  the  Examiner's  office,  and  the  extent 
and  character  of  the  postings  for  creditors  and  in- 
cumbrances, for  these  reasons  the  summons  for 
hearing  is  always  (with  me)  entered  in  my  long 
cause  list ;  but  as,  in  general,  they  are  not  of  so 
heavy  a  character  as  general  long  causes,  my  prac- 
tice has  always  been,  and  continues  to  be,  to  place 
them  at  the  head  of  the  long  list  of  the  Term,  and 
thus  secure  to  them  an  early  hearing;  and  the 
hearing  of  them  has  been  had,  in  every  instance, 
within  the  first  ten  days  of  the  commencement  of 
each  successive  Term. 

At  this  hearing  such  order  is  made  as  is  suited 
to  the  exigencies  of  the  case  of  suitors  at  both 
sides. 

Sometimes  the  petition  is  ordered  to  stand  as  a 
charge,  to  be  discharged,  if  the  respondent  shell 
not  attend  at  the  hearing,  in  three  weeks  after  no- 
tice that  it  does  so ;  or  if  he  shall  attend,  in  three 
weeks  after  the  day  of  hearing  and  order. 

Sometimes  the  petitioner  being  advised  that  the 
phraseology  of  the  petition  has  been  too  wide  to 
bring  forward  his  case  in  full  effect,  seeks  to  file  a 
charge  in  aid  of  his  petition,  in  which  case  the 
Master  names  a  time  for  so  doing,  and  also  directs 
that  the  respondent  shall  file  his  discharge  within 
a  certain  time  after  notice  of  the  charge — three 
weeks  is  the  usual  time,  but  often  under  peculiar 
circumstances  a  further  time  is  asked  for  and  ac- 
cord^. After  charge  and  discharge,  or  discharges 
only,  filed,  the  case  is  again  entered  for  directions, 
and  the  Master  gives  such  directions  for  the  exa- 
mination of  either  party  by  the  other,  on  personal 
interrogatories,  and  by  an  examination  by  affidavit 
or  otherwise,*  as  the  case  may  require,  limiting  the 
time  always.  When  that  time  shall  have  expired, 
the  case  is  entered  again  for  plenary  hearing,  and 
the  charges  of  the  various  incumbrancers,  who  may 
have  filed  chargesi  as  also  the  rights  of  the  petl- 
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tioner,  are  adjudicated  upon  ;  and  all  rights  and 
claims  being  made  the  subject  of  judicial  decision, 
the  order  or  decree  is  directed,  that  is,  settled  by 
the  Master ;  and,  giving  the  usual  time  for  objec- 
tions, signed,  unless  there  be  an  appeal  from 
that  order  within  the  time  prescribed  by  the  Chnh- 
eery  Act,  and  the  rules  and  orders  which  have  been 
-made  by  the  Chancellor  thereon,  the  order  becomes 
filial  and  conclusive,  and  binds  all  rights  involved 
therein.  There  is  then  a  posting  for  a  sale,  and 
that  varies  in  length  of  time  from  three  mouths  to 
six  weeks,  under  the  peculiar  circumstances  of  «ach 
case.  There  is  no  fixed  or  binding  rule  on  this 
subject,  and  I  think  in  nine  cases  out  of  ten  in  my 
office,  three  months  is  the  time  given. 

Preliminary  to  the  actual  sale  there  is  the  same 
inspection  of  the  abstract  of  title  by  the  Master, 
the  same  class  of  opinion  of  counsel  upon  that  ab« 
Btract,  the  same  affidavits  as  to  the  truth  of  the  ab- 
stract, and  as  to  the  necessary  deeds  to  make  out 
title  having  been  lodged  in  the  Examiner's  office, 
and  as  to  the  proper  parties  being  before  the  court, 
as  are  required  by  the  settled  practice  in  every 
equity  cause,  before  the  Chancery  Act,  and  as  di- 
rected by  the  rules  and  orders  found  in  O'Keeffe'a 
Rulejs  and  Osders,  and  in  Lord  Plunkett's  Rules 
and  Orders,  and  in  those  of  Sir  Edward  Sugden 
(now  Lord  St.  Leonards). 

I  have  endeavoured  to  compress,  and  this  is  as 
brief  an  answer  to  the  first  question  as  1  have  been 
enabled  to  give. 

2.  Within  what  time  after  the  presenting  of  the 
petition  could  a  sale  be  had  in  your  office  by  the 
exercise  of  ordinary  diligence  on  the  pari  of  the 
solicitor,  and  in  a  case  not  presenting  any  peculiar 
difficulties  or  complexity? 

Taking  into  consideration  the  time  which  gene- 
rally must  elapse  from  the  time  of  presenting  a  pe- 
tition till  the  matter  is  heard  before  the  Chancellor, 
the  time  allowed  after  the  ordef  is  brought  into  the 
Master's  office  for  charges  and  discharges,  the  di- 
rections for  examinations,  the  examinations,  the  post- 
ing for  creditors  and  incumbrances,  the  adjudication 
upon  all  claims,  and  the  postings  for  a  sale,  a  sale 
could  be  had  in  my  office,  in  a  case  not  presenting 
any  peculiar  difficulty  or  complexity,  by  the  exer- 
cise of  ordinary  diligence  on  the  part  of  the  peti- 
tioner's solicitor,  in  from  eight  to  twelve  months,  as 
I  can  best  calculate. 

I  have  subjoin^ed  a  paper  in  the  nature  of  a  sche- 
dule, which  discloses  the  actual  periods  consumed 
in  cases  where  I  have  pronounced  decrees  or  orders 
for  a  sale,  the  particulars  and  items  of  which  paper 
will  go  far  to  present  an  accurate  reply  to  this  se* 
cond  question. 

It  is  observable  how  few  sales  actually  took  place 
after  the  absolute  decree  or  order  pronounced  f<^ 
sale. 

This  has  been  always  produced  by  the  following 
two  causes,  and  will  always  be  so,  so  long  as  the 
Incumbered  Estates  Court  shall  continue :  firstly, 
that  having  had  all  matter  of  right  settled,  and 
finally  adjudicated  upon  and  affirmed  by  the  Mat- 
ter's order,  the  parties  desirous  of  obtaining  a  par- 
liamentary title,  which  is  much  preferred  to  a  titl^ 
given  by  a  decree  or  order  of  the  Chancellor  or  the 


Master,  remove  the  case  at  once  to  the  Incumbered 
Estates  Court.  The  Commissioners  adopt  the  Mas- 
ter's order,  if  it  has  not  been  altered  or  reversed  oo 
an  appeal,  and  if  it  has  been,  they  adopt  the  Chan- 
cellor's or  Rolls'  order,  made  on  appeal,  as  conclu- 
sive in  almost  all  cases  of  all  the  rights  involved 
therein,  and  adjudicated  upon  thereby,  and  so  adopt- 
ing it,  they  sell  at  once ;  tliereby  giving  a  parlia- 
mentary title,  which  I  am  bound  to  say  is  greatly 
preferred  by  purchasers  to  any  title  made  out  either 
pursuant  to  private  contract,  or  under  a  decree  of 
the  Court  of^Chancery ;  and  secondly,  because  the 
respondents  frequently  pay  ofi*  the  amount  of  debts 
and  costs,  when  the  time  for  an  actual  sale  is  ap- 
proaching, or  has  arrived. 

3*  Can  you  estimate  what  the  average  costs  would 
be  io  an  ordinary  case,  from  the  presenting  of  the 
petition  to  the  distribution  of  the  funds  ? 

I  have  no  means  of  estimating  the  costs  named 
in  the  question  ;  but  a  reference  to  the  records  of 
the  Taxing  Master  s  office  will  present  the  answer 
to  this  question  at  once. 

4.  Are  there  any  means  at  present  of  preventiog 
delay  on  the  part  of  the  solicitor  in  carrying  on  a 
sale,  or  have  the  Masters  any  power  to  expedite  the 
proceedings ;  can  you  suggest  any  remedy  for  such 
delays? 

I  am  of  opinion  that  the  law  and  practice  of  the 
Courts  afford  abundant  means  to  the  suitors  of  pre- 
venting delay  on  the  part  of  the  solicitors  in  carry- 
ing on  a  sale ;  that  the  Masters  have  no  power  to 
expedite  the  proceedings ;  aad  that  I  cannot  sug- 
gest any  remedy  for  such  delays ;  and  I  must  add, 
that  I  do  not  think  that  any  remedy  which  could 
be  suggested,  beyond  those  at  present  existing,  and 
which  are  in  the  easy  and  inexpensive  power  of 
every  suitor,  is  necessary,  or  would  be  useful. 

Master  Brooke  did,  at  our  meeting  of  the  Mas- 
ters, suggest  something  in  addition  to  the  rules  al- 
ready existing  upon  this  subject,  as  a  further  remedy 
against  delay  ;  and  if  his  mind  in  that  respect  hat 
not  been  changed  by  the  opinions  expressed  by  the 
other  three  Masters,  he  will  probably  in  his  answer 
to  this  question  suggest  it. 

My  opinion  is,  that  any  additional  means  of  forc- 
ing a  party  to  proceed  in  the  prosecution  of  a  suit 
beyond  those  which  at  present  exist,  would  be  mis- 
chievous, immoral,  and  unjust. 

The  means  existing  at  present  are,  the  dismissing 
a  petition  for  want  of  prosecution  ;  or  if  a  respon  • 
dent  does  not  desire  that,  the  cheap  remedy  for  ap- 
plying for  the  carriage  of  the  proceedings,  a  matter 
always  entered  in  the  Master's  list  of  short  causes, 
and  which  (as  there  never  is  an  arrear  of  short  causes) 
can  be  moved  and  adjudicated  upon  on  the  third 
day  afler  the  summons  shall  have  been  issued. 

If  a  solicitor  shall  delay  to  proceed,  contrary  to 
the  wish  of  his  client,  the  client  may  dismiss  him, 
and  have  another  solicitor.  If  the  solicitor  and 
client  concur  in  delaying  other  parties,  the  remedy 
I  have  named  is  open  to  those*  parties  without  delay, 
and  with  scarcely  any  expense. 

What  right  has  Parliament  or  any  court  of  justice 
to  compel  parties  to  litigate  agaiubt  their  will  ? 

Of\en,  after  a  suit  is  instituted,  a  petitioner,  who 
had  bis  order  of  reference,  or  even  his  decree  for  a 
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sale,  takes  pity  upon  hit  adversary,  and  gives  him 
dme.  lo  family  suits  a  petitioned  delays,  because 
he  wishes  not  to  ruin  his  relative. 

In  other  suits,  where  doubtful  questions  exist, 
delay  gives  time  to  imparl  and  to  compromise; 
delay  gives  time  to  the  respondent  to  pay  by  de- 
grees, in  cases  where,  if  he  were  to  be  pressed,  he 
ooold  not  pay  at  all ;  in  all  such  cases — and  they 
are  very  many — and  many  others,  to  force  parties 
on  would  be  to  ruin  them — often  on  both  sides. 
Again,  there  are  cases  where  petitioners  having  bad 
their  decree  for  a  sale,  or  a  right  to  a  decree  for  a 
sale,  elect  to  lie  by,  and  get  their  demand  paid  by 
a  receiver.  In  house  property  of  a  bad  description, 
subject  to  heavy  head  rents,  if  the  sale  be  pressed, 
little  will  be  had  from  it ;  whereas  house  property 
of  that  kind,  well  managed,  oi\en  produces  an  actual 
income  of  considerable  amount. 

Are  not  the  suitors,  who  know  their  own  interest, 
the  best  persons  to  conduct  their  own  cases  ?  Is  it 
not  enough  that  the  law  and  practice  have  provided 
the  means  of  forcing  on  the  adversary  at  once  at  the 
most  trifling  expense  ? 

At  law,  in  analogy  to  the  remedies  I  have  named 
as  existing  in  a  court  of  equity,  they  have  the  ''judg- 
ment of  non-suit,"  the  "judgment  of  non-pros,"  and 
the  service  of  notice  of  triaL 

Was  it  ever  considered  that  any  functionary  of 
the  Coortffof  King's  Bench,  Common  Pleas,  or  Ex- 
chequer, was  to  call  before  him  the  suitors,,  or  their 
attorneys,  to  account  to  them  why  it  was  that  they 
had  not  joined  issue,  or  gone  to  trial  ?  A  very 
obvious  answer  would  be,  '<  we  know  our  own  busi- 
ness better  than  you  can  do."  Has  any  one  ever 
conndered  that  it  was  portion  of  the  Lord  Chancel- 
lor's duty,  or  that  of  the  Master  of  the  Rolls,  to 
inquire  into,  and  control  the  causes  of  delay  in  the 
prosecution  of  an  equity  suit,  from  the  time  of  filing 
the  bill  or  petition  till  the  hearing  of  the  cause  or 
matter ;  jet  I  must  say  that  either  of  these  high 
functionaries,  or  the  Chief  Justice  of  the  King's 
Bench,  or  the  Chief  Baron  of  the  Exchequer,  or  the 
Chief  Justice  of  the  Common  Pleas,  could  do  it 
better  tban  any  one  of  the  Masters  of  Chancery  c — 
first,  because  these  functionaries  have  not,  in  dis- 
cbarge of  their  judicial  and  official  duties,  to  devote 
one-half  of  the  time  which  is  necessary  to  the  due 
<iischarge  of  any  one  Master's  official  and  judicial 
duties ;  and  secondly,  because  from  the  extended 
Arena  of  contest  in  the  Master's  office,  where,  at 
times,  there  are  some  twenty,  thirty,  or  forty  liti- 
gaats  (as  in  the  case  of  a  creditor's  suit,  where  the 
incumbrances  are  numerous,  and  there  are  deficient 
Assets,)  it  is  wholly  impracticable  to  arrive  at  the 
fact  as  to  with  whom  the  delay  rests,  if  really  unne- 
cessary delay  at  all  exists. 

But  even  if  this  were  not  so,  how  is  it  humanly 
possible  that  any  judicial  or  official  functionary  can 
ItQow,  or  even  guess  at  the  fact,  as  to  which  are  the 
(oits  improperly  or  unnecessarily  delayed.  To  make 
even  an  approach  to  the  attainment  of  such  know- 
ledge, he  must  necessarily  be  armed  with  an  ex- 
tended corps  of  l^ai  detectives,  who  must  add  to 
^is  office  anotlier,  that  of  spies  and  informers,  whose 
^uty  it  must  be,  whenever  a  cause  is  found  to  have 
^u  delayed,  to  visit  the  office  of  the  solicitor  who 


has  charge  of  it,  to  ask  him  all  his  reasons  for  the 
delay  (in  many  cases  the  solicitor  would  betray  his 
client  if  he  were  to  expose  them,  as  for  instance,  in- 
firmity in  his  case,  or  a  failure  in  his  evidence),  tlien 
to  communicate  with  the  client  to  ascertain  whether 
the  solicitor  has  spoken  truly.  All  these  duties 
must  be  performed  to  arrive  at  any  thing  like  a  con- 
clusion as  to  whether  a  cause  has  been  properly  and 
conscientiously  delayed,  or  whether  it  lias  been  im- 
properly delayed. 

The  five  Masters  in  Chancery  have  already,  in 
their  published  pamphlet,  in  reply  to  one  published 
by  the  present  Master  of  the  Rolls,  declared  their 
unwillingness  and  their  inability  to  undertake  those 
degrading  and  impracticable  duties ;  and  they  seek 
for  some  instance  of  any  such  duties  having  been 
ever  undertaken  by  any  judicial  functionary,  and 
some  ground  to  lead  to  the  belief  that  they  could  be 
either  successful  or  useful.  If  there  should  be  fur- 
ther legislation  in  that  direction,  for  the  reasons  I 
have  already  stated,  my  opinion  is,  that  it  should 
provide  that  the  duties  to  which  I  have  adverted 
should  be  undertaken,  at  least,  in  the  first  instance, 
by  the  Lord  Chancellor,  or  by  the  Master  of  the 
Rolls,  as  the  Lord  Chancellor's  judicial  assistant  in 
the  Court  of  Chancery,  and  by  one  of  the  judges  of 
the  courts  of  law. 

As  one  who  practised  at  the  Bar  for  thirty-one 
years — for  the  last  twenty-five  years  almost  exclu- 
sively in  courts  of  equity — and  who  has,  in  addi- 
tion, served  for  twelve  years  as  a  Master  in  Chan- 
cery, I  must  emphatically  record  my  deliberate 
opinion,  that  any  further  advance  in  an  efibrt  to 
expedite  proceedings  will  be  ineffectual ;  and,  if 
efiectual,  would  lead  to  results  immoral,  injurious, 
and  unjust 

.  5.  Is  any  delay  at  present  occasioned  in  the  pro- 
secution of  cases  by  the  pressure  of  business  in  your 
office? 

No  delay  is  at  present  occasioned  in  the  prose- 
cution of  causes  by  the  pressure  of  business  in  my 
office. 

As  to  short  causes,  there  never  is,  or  has  been,  a 
single  case  in  arrear. 

As  to  my  long  causes,  my  long  list  is — as  is  the 
Chancellor's  Term  list — a  new  list  each  Term, 
made  up  on  the  second  day  of  Term  ;  and  for  the 
twelve  years  during  which  I  have  been  a  Master,  I 
have  never  had  (save  in  one  instance,  where  a  long 
illness  caused  an  arrear  of  thirteen  causes)  a  single 
case  in  arrear  at  the  commencement  of  each  Term. 
On  the  second  day  of  each  Term  I  have  commenced 
the  hearing  of  the  long  cause  list  of  that  Term,  so 
that,  at  the  end  of  each  sittings,  I  have  never  had 
(save  in  the  instance  I  have  named)  any  long  or 
short  cause  in  arrear.  The  Chancery  Act  has,  of 
course,  added  considerably  to  the  number  of  causes, 
and  if  a  greater  number  of  cases  had  been  prose- 
cuted to  an  actual  sale,  of  course  the  incidents  of 
a  sale  would  have  caused  delay. 

As  I  have  said,  there  is  not  any  arrear  of  busi- 
ness in  my  office;  but  the  amount  of  business  is 
not  only  sufficient  to  occupy  the  time  of  my  court, 
but  requires,  to  achieve  the  object  of  keeping  down 
all  arrears,  more  prolonged  daily  sittings  than  a 
man  less  blessed  with  health  and  strength  than  I 
am  could  give. 
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It  is  better  for  me  to  give  practical  evidence  of 
this.  The  number  of  hours  named  for  the  judicial 
sittings  of  the  Masters  in  Chancery  are  five  hoars 
daily,  during  the  Chancery  sittings  of  each  Term — 
that  is  to  say,  from  the  first  day  of  Term  till  both 
the  Chancellor  and  the  Master  of  the  Rolls  have 
risen — three  hours  daily,  during  the  general  vaca- 
tions, and  two  hours  daily  during  the  long  vaca- 
tions. 

I  have  sat  in  the  discharge  of  my  judicial  and 
official  duties  much,  in  each  year,  more  than  the 
amount  of  hours  thus  defined. 

The  number  of  surplus  hours  beyond  the  average 
of  these  stated  hours  have  been : — 

Surplus 
hours. 
.     404 
.     S66 


In  the  first  year  of  my  Mastership, 
In  my  second  year,  .        '    . 


In  my  third  year,  •  .  .261 

In  my  fourth  year,  .  .  .     290 

In  my  fifth  year,  ....  270 
In  my  sixth  year,  ....  306 
In  my  seventh  year,  .  .  .    387 

In  my  eighth  year,  •  .  ,     332 

In  my  ninth  year,  .  •  .     387 

In  my  tenth  year,  .  .  •    283 

In  my  eleventh  year,  •  •  .169 

In  my  twelfth  year,  ending  Nov.  2,  1864,         63 

Ebwaed  Litton* 

[Here  follows  the  Schedule  referred  to.] 


Answers  of  William  Brook]&»  Ebq^  Masteb  in 
Chancbby,  to  Questions  in  Paper  No.  6. 

1 .  What  IS  the  general  course  of  practice  in  your 
office  with  respect  to  proceedings  for  sale  in  cases 
under  the  15th  section  of  the  Chancery  Regulation 
Act? 

Master  Lyle  having  kindly  pdrraitted  me  to  see 
his  answer  to  this  question,  I  find  it  substantially 
describes  the  course  of  practice  in  my  office  with 
respect  to  proceedings  for  sale  in  cases  under  the 
15th  section  of  the  Chancery  Regulation  Act.  I 
need  not  trouble  the  Commissioners  by  repeating 
it  here,  more  especially  as  I  shall  find  it  necessary 
in  my  answer  to  the  fourth  question  to  go  through 
the  several  steps  in  detail,  with  a  view  to  point  out 
delays  and^ their  remedies. 

2.  Within  what  time  after  the  presenting  of  the 
petition  could  a  sale  be  had  in  your  office  by  the 
exercise  of  ordinary  diligence  on  the  part  of  the 
solicitor,  and  in  a  case  not  presenting  any  peculiar 
difficulties  or  complexity  ? 

I  have  set  out,  in  Appendix  A,  annexed  to  these 
answers,  a  list  of  the  eighteen  sales  which  have  ac* 
tually  taken  place  in  my  office  under  the  Idth  sec- 
tion of  the  Chancery  Regulation  Act,  with  their  re- 
spective dates,  furnished  by  my  Examiner,  Mr.  Smith. 
Judging  from  that  table,  and  from  my  recollection 
of  the  causes  which  retarded  some  of  the  cases  there 
mentioned,  it  seems  to  me  that  the  petitioner's  so- 
licitor, using  ordinary  diligence,  and  not  encounter- 
ing any  particular  difficulties,  ought  to  bring  the 
lands  to  a  sale  in  ten  months  after  filing  his  petition. 
But  the  average  of  the  eighteen  cases  in  Appendix 
A  is  about  twenty -two  months,  more  than  doable 
the  period,  and,  deducting  four  of  them,  which  were 


tmosually  retarded,  the  average  of  the  remaining 
fourteen  is  about  seventeen  months.  This  latter 
period  may  therefore  be  taken  as  the  average  time 
now  occupied  in  cases  of  ordinary  character.  In 
my  answer  to  the  fourth  question  I  will  state  how 
I  think  this  period  may  be  considerably  reduced. 

3.  Can  you  estimate  what  the  average  costs  would 
be  in  an  ordinary  ease  from  the  presenting  of  the 
petition  to  the  distribution  of  the  funds  ? 

I  have  no  personal  knowledge  or  experience  en- 
abling me  to  give  any  information  on  the  subjeot 
of  this  question. 

4  Are  there  any  means  at  present  of  preventing' 
delay  on  the  part  of  the  solicitor  in  carrying  on  a 
sale,  or  have  the  Masters  any  power  to  expedite 
the  proceedings ;  can  you  suggest  any  remedy  for 
such  delays  ? 

In  answer  to  this  question  I  must  consider,  sepa- 
rately, the  several  stages  in  which  delay  may  occur. 

1st  The  interval  between  filing  the  petition  and 
the  Chancellor's  order  of  reference ;  the  average 
length  of  this  period  in  the  eighteen  cases  in  Ap- 
pendix A  is  fifty-four  days. 

2nd.  The  interval  fh>m  the  hearing  before  the 
Lord  Chancellor  to  the  lodging  of  his  order  of  re- 
ference together  with  a  copy  m  the  petition  in  the 
Master's  office;  the  average  in  Appendix  A  w 
twenty-five  days. 

8rd.  From  lodging  the  petition  in  the  Master^ 
office  to  the  first  bearing  before  the  Master 

This  period  is  allow^  to  give  the  respondents 
notice,  and  that  they  may  enter  appearances. 

4th.  From  the  first  hearing,  on  which  the  Master 
gives  his  directions  as  to  pleadings  and  parties,  to 
the  second,  on  which  he  gives  directions  as  to  proofii. 

During  this  interval  the  petitioner,  if  directed  so 
to  do,  files  his  charge  supplemental  to  his  petition  ; 
or,  if  necessary,  applies  at  the  Rolls  for  leave  to 
amend  his  petition ;  and  he  publishes  such  adver- 
tisements as  the  Master  directs;  in  this  period  also 
the  respondents  file  their  discharges. 

5th.  From  the  second  to  the  third  hearing,  when 
the  decretal  order  ought  to  be  made. 

This  is  the  time  for  the  parties  to  prove  their  case 
by  affidavits  or  depositions,  or  by  other  evidence. 
In  the  eighteen  cases  in  Appendix  A,  the  average 
time  which  elapsed  from  the  first  lodging  of  the 
petition  and  order  in  my  office,  to  the  pronouncing 
of  the  decretal  order,  comprising  the  last  three  in- 
tervals and  their  hearings,  is  six  months  and  twenty- 
six  days. 

6th.  From  the  pronouncing  of  the  decretal  order 
to  the  lodging  of  it,  finally  settled,  engrossed,  and 
initialed  by  the  Master,  with  the  Registrar  of  the 
Court  of  Chancery. 

This  takes  about  a  fortnight;  the  solicitor  is 
obliged  by  the  General  Order  of  the  Court  to  lodge 
the  draft  in  a  week  from  the  time  he  receives  the 
Master's  direction  to  prepare  an  order;  it  is  imnfte- 
diately  settled  by  my  Examiner,  to  insure  its  being 
in  the  usual  form  and  according  to  my  notes,  and  a 
summons  then  issues  to  settle  it  befbre  me,  which 
comes  on  for  hearing  in  three  days,  when  it  is  dis- 
cussed, and  finally  settled  in  the  presence  of  coun- 
sel ;  after  which  it  is  forthwith  engrossed  and  filed 
in  the  Registrar's  office. 
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7tlK  From  the  decretal  order  to  the  sale. 

This  is  occupied  in  inaktug  oat  the  abstract  of 
title,  coDsukiog  coansel,  makiug  searches,  obtaining  ' 
leave  to  sell  subject  to  conditions  of  sale  (where 
sQch  are  necessary,)  and  settling  such  conditions  ; 
finally  advertising,  at  a  proper  interval  before  the 
time  of  the  sale  ;  the  average  in  Appendix  A  is 
twelve  months  and  twenty-two  days. 

It  is  obvious  that  every  possible  delay  most  take 
place  in  one  or  other  of  these  seven  stages,  I  will, 
therefore,  consider  them  Mrtaft'm,  with  reference  to 
the  fourth  question. 

The  Master  has  no  control  whatever  over  the 
first  or  second  intervals;  but  as  I  am  asked  to  sug- 
gsst  remedies  for  delay,  I  propose  that  these  two 
stsges  be  entirely  swept  away.  They  appear  on  an 
average  to  occupy  seventy -nine  days,  nearly  three 
Booths,  and  involve  the  ex|»ense  of  a  hearing  before 
the  Chancellor,  for  which  I  see  no  adequate  reason. 
Let  the  solicitor,  on  lodging  his  petition  at  the 
Rolls,  proceed  immediately  to  lodge  a  copy  in  the 
Master's  office ;  if  the  Master  is  qualified  to  decide 
moch  more  important  questions  which  daily  come 
before  him,  he  may  be  trusted  to  determine,  sutject 
to  in  easy  and  Immediate  appeal,  the  bounds  of  his 
jurisdiction. 

The  next  three  intervals,  extending  from  the 
lodging  of  the  petition  in  the  Master's  office  to  the 
decretsd  order  for  a  sale,  are  entirely  under  the 
Master's  control.  Their  average  length  in  my  of* 
fioe  has^  so  far,  been  nearly  seven  months.  An 
obvious  shortening  and  cheapening  of  the  proceed* 
lags  of  this  period  would  arise  from  abolishing  two 
of  the  three  hearings  before  the  Master ;  the  first 
and  second  are  nearly  useless.  In  the  first,  in  most 
oases,  he  merely  directs  that  the  petition  should 
stand  as  a  charge,  with  liberty  to  the  respondents 
to  file  discharges ;  in  the  second  he  directs  the  par* 
ties  as  to  thetr  mode  of  proof,  whether  by  afi&davit 
or  otherwise.  There  is  no  analogous  proceeding, 
either  in  the  present  system  of  the  Chancery  prac- 
tice in  England,  or  in  the  old  proceeding  upon  bill 
and  answer.  The  only  reason  for  the  existence  of 
these  two  steps  ia,  that  they  formed  part  of  the  old 
ijstem  of  practice  in  the  Irish  Master's  ofiioes,  upon 
which  the  new  jurisdiction  of  the  15th  section  was 
grafted.  But  I  am  of  opinion,  that  the  parties 
should  be  permitted  to  file  such  pleadings  and  make 
such  proofs  as  their  counsel  advise,  and  I  know  of 
no  benefit  which  arises  from  taking  it  out  of  their 
hands. 

I  propose  that  every  cause  petition  lodged  in  the 
office  shall  be  deemed  a  charge,  and  that  every  per- 
son whom  the  petitioner  shall  think  proper  to  serve, 
so  as  to  make  him  a  party,  shall  be  at  liberty,  within 
a  limited  time  after  service,  to  file  a  discharge,  first 
entering  an  appearance.  On  this  being  done,  there 
sboold  be^  in  ordinary  cases,  a  joinder  of  issue  and 
proceeding  to  proof,  without  consulting  the  Master ; 
&nd  when  the  evidence  is  closed,  the  first  hearing 
thoald  uke  place.  I  would  have  all  these  proceed- 
ings placed  under  strict  liouts  as  to  time;  not  to  foe 
oaUrged  but  by  an  order.  I  would  have  one  rule, 
^  to  evidence,  applicable  to  all  cases,  defining  how 
^f  %nd  in  what  cases  afi&davito  may  be  used  ;  and 
*o  the  parties  would  be  relieved  from  the  expense 


of  obtaining,  as  now,  the  Master's  special  direction 
on  the  subject  in  every  case.  Special  cases  would 
need  distinct  rules,  and  could  be  easily  provided 
for.  For  instance,  when  the  petitioner  only  desires 
an  account,  or  to  amend  his  petition ;  or,  in  case 
the  respondent  considers  he  has  a  defence,  such  as 
would  justify  a  plea  or  demurrer  under  the  old 
practice. 

The  sixth  interval  occupies  about  a  fortnight, 
and  hardly  admits  of  being  shortened.  It  is  most 
usefully  employed  in  insuring  that  the  decretal  or- 
der shall  accurately  express  the  points  decided  on, 
and  the  evidence  upon  which  it  is  founded. 

The  seventh  interval  is  the  longest  of  all,  and 
the  Master  has  but  little  control  over  it  It  is  that 
in  which  the  abstract  of  title  should  be  prepared, 
counsel  consulted,  searches  made,  conditions  of  sale 
and  rental  settled,  the  title  approved  of  by  the  Mas-> 
ter,  and  the  sale  advertised.  The  average  time  for 
all  this  has  been  nearly  thirteen  months.  I  believe 
the  length  of  this  period  is  chiefly  caused  by  the 
delay  in  the  Registry  Office  in  furnishing  searches. 

It  is  to  be  remembered,  that  every  decretal  or- 
der for  a  sale,  tit  invitum^  must  give  the  debtor  at 
least  three  month's  time  for  payment ;  according 
to  the  old  practice,  it  was  three  months  in  case  of 
a  mortgage,  and  six  in  every  other  case.  But  act* 
ing  under  the  very  extensive  powers  given  to  the 
Masters,  by  the  17th  section  of  the  Chancery  Re- 
gulation Act,  in  all  that  concerns  the  expediting  of 
suits,  I  have  not  in  any  case  given  more  than  three 
months,  unless  the  debtor  gave  me  reason  to  be- 
lieve that  he  really  intended  to  pay  the  debt,  and 
had  grounds  for  hoping  to  be  able  to  do  so.  In  all 
such  cases  I  have  given  ample  time,  so  long  as  a 
reasonable  expectation  of  p^ment  could  be  shown 
to  exist. 

One  mode  of  shortening  this  period,  which  I  have 
practised,  has  been,  in  all  cases  where  no  reason* 
able  hope  of  payment  is  shown,  to  direct  the  soli- 
citor, in  my  decretal  order,  to  proceed  forthwith  to  ^ 
maka  out  title.  I  do  this  that  the  three  montlis' 
interval  may  not  be  lost,  but  usefully  employed  in 
preparing  for  the  sale. 

I  believe  every  step  in  the  proceedings  might  be 
usefully  expedited  by  a  general  order  to  the  efifect, 
that  the  Master,  in  every  order,  should  name  a 
time,  during  which  only  the  order  should  have  va- 
lidity, unless  renewed  by  a  special  application ;  or 
the  principle  of  Lord  St.  Leonards'  eighty-first  or- 
der of  1843  might  be  applied,  whereby  a  cause  pe- 
tition would  stand  dismissed  with  costs,  unless 
brought  to  its  proper  termination  within  a  limited 
time ;  but  I  should  think  the  former  mode  would 
be  more  efficacious,  and  more  easily  adapted  to  the 
special  circumstances  of  each  case. 

I  have  spoken  of  delays  more  or  less  remediable 
mder  the  present  system ;  but  I  must  also  state 
those  which  are  inherent  in  the  system  itself.  Be- 
sides tne  Chancellor  and  the  Master  of  the  Rolls, 
there  are  five  Masters  in  Chancery,  and  three  Com- 
missioneis  of  the  Incumbered  Estates  Court;  in 
all,  tea  equity  judges,  holding  as  many  courts,  and 
all  open  at  once,  and  busy  every  day :  besides  the 
common  law  and  other  courts.  It  is  impossible 
that  counsel  and  solicitors  can  attend  them  all,  or 
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even  that  a  solicitor  can  provide  an  intelligent  cleric 
to  represent  him  in  each  court  where  he  may  have 
business ;  the  result  is,  that  part  of  every  day  is 
wasted  in  discussing  applications  for  postponement. 
Few  cases  of  any  weight  can  be  fairly  commenced 
until  after  several  adjournments ;  and  it  constantly 
happens  that,  when  an  argument  is  prolonged  to 
the  second  day,  some  distant  day  must  be  appointed 
to  secure  the  attendance  of  all  the  counsel.  A  Icin- 
dred  evil,  derived  from  the  same  root,  is,  that  these 
unnecessarily  numerous  petty  courts  of  equity,  held 
each  in  a  separate  rootn,  without  any  general  at- 
tendance of  the  Bar,  or  of  the  public,  carry  no  au» 
thority  with  them,  and  are  connequently  deprived 
of  the  important  aids  which  authority  and  public 
respect  are  sure  to  supply. 

Questions  of  the  greatest  weight,  and  involving 
the  largest  amount  of  property,  are  discussed  with 
one.  counsel  on  each  side,  and  he,  sometimes,  of 
very  limited  experience.  Cases,  half  argued,  are 
brought  to  a  stand-still  for  want  of  documents,  of 
which  ordinary  foresight  might  have  taught  the  ne- 
cessity. It  often  happens  that,  after  publication 
has  passed,  and  the  final  hearing  has  made  some 
progress,  it  turns  out  that  no  regular  or  skilful  di- 
rection of  proofs  has  taken  place,  and  that  some 
most  important  fact  has  been  left  unproved. 

It  may,  perhaps,  be  thought  too  trivial  to  be 
stated  here,  but  it  really  seems  to  me  the  best  il- 
lustration of  my  meaning,  to  describe  what  fre- 
quently occurs  in  my  office.  When  a  case  in  my 
list  is  called  on  for  hearing,  there  is  nobody  pre* 
sent  connected  with  it  but  one  or  two  uninstructed 
clerks,  who  ask  leave  to  go  and  call  their  counsel ; 
the  second  case  is  then  called  on,  and  the  third,  and 
so  on  to  the  end  of  the  list,  all  with  the  same  re- 
salt.  The  clerks  have  dispersed  to  look  for  coun- 
sel, and  solicitors,  and  papers,  and  I  am  left  alone. 
I  have  often  waited  an  hour  and  more  before  any 
counsel  has  appeared ;  and  if  I  had  kept  an  ac- 
count of  the  time  so  wasted,  and  could  deduct  it 
from  the  hours  of  attendance  at  my  office,  I  am 
convinced  it  would  exhibit  a  serious  diminution.  I 
miglit,  on  such  occasions,  strike  out  all  the  cases, 
and  oblige  the  parties  to  take  out  fresh  summonses ; 
but  the  expense  of  a  summons,  with  its  service,  is 
serious  ;  and,  as  the  Taxing  Master  would  not  al- 
low the  solicitor  this  expense,  even  as  against  his 
client,  I  could  not,  in  fairness,  refuse  the  solicitor 
an  opportunity  of  excusing  himself,  which  would 
occupy  much  of  my  time,  without  any  benefit  to 
the  suitors ;  besides,  I  think  it  hard  to  punish  the 
solicitor  for  what,  under  the  present  system,  is  un- 
avoidable. 

Upon  the  whole,  more  than  four  years'  experi- 
ence of  the  plan  of  making  Masters  in  Chancery 
do  the  work  of  judges,  leads  me  to  believe,  that  it 
never  can  be  satisfactory  to  the  suitors,  or  suffici- 
ently command  public  respect. 

5.  Is  any  delay  at  present  occasioned  in  the  pro- 
secution of  cases  by  the  pressure  of  business  in  your 
office  ? 

There  is  no  delay  in  my  office  at  present  caused 
by  the  pressure  of  business,  nor  has  there  been  for 
many  months,  I  might,  I  believe,  say  years,  save 
only  that,  for  the  first  two  or  three  weeks  of  each 


Term,  there  is  a  crowd  of  cases,  but  they  are  soon 
disposed  of.  There  is  not  one  single  case  in  arrear 
in  my  office,  and  the  summons  of  each  day  is  in  the 
list  of  the  third  day  af^r,  and  is,  almost  always, 
then  disposed  of,  if  the  parties  are  ready ;  but  I  am 
often  obliged  to  yield  to  their  applications  for  ad- 
journment. 

6.  Is  there  at  present  any  arrear  of  business  in 
your  office,  or  is  the  amount  of  business  sufficient 
to  occupy  the  time  of  your  court  ? 

I  have  answered  already  that  there  is  not  any 
arrear.  The  amount  of  business  is  not  enough  to 
occupy  the  time  of  my  court  Thirty  hoars  a- 
week,  for  thirty-nine  weeks,  constitute  the  annual 
time  of  the  Master's  sittings,  if  he  was  to  sit  every 
day,  and  was  fully  employed,  that  is,  1,170  hours* 
But  I  find,  by  the  return  made  in  November  last 
to  the  Chancellor,  under  the  1 6th  section  of  the  4 
&  5  Wm.  4,  c.  78,  that  the  number  of  hours  dur- 
ing which  I  attended  at  my  office  in  the  preceding 
year,  was  860,  leaving  810  unoccupied,  though  all 
my  business  was  done.  Not  less  than  one  third  of 
that  time  was  occupied  by  business  relating  to  re- 
ceivers, and  all  that  class  of  business  is  in  a  course 
of  rapid  transference  to  Master  Lyie's  office.  He/ 
I  believe,  (illustrating  the  value  of  the  division  of 
labour,)  has  adopted  a  uniform  system,  by  which 
he  is  skilfully  and  satisfactorily  managing  the  great- 
est part  of  the  receiver  business  of  the  court. 

Supposing  that  branch  of  the  other  Masters'  du- 
ties removed,  and  they  provided  with  competent 
assistance,  by  the  appointment  of  additional  ofiH- 
cers,  who  would  undertake  the  laborious  and  re- 
sponsible details,  which  require  no  judicial  skill  or 
experience ;  and,  supposing  the  various  causes  of 
delay  above  suggested,  met  by  suitable  remedies,  I 
conceive  that  each  of  us  might  dispatch  a  great 
deal  more  business  than  he  does  at  present. 

In  Appendix  B  I  have  set  out  a  statement,  also 
prepared  by  Mr.  Smith,  my  Examiner,  of  the  num- 
ber of  petitions  referred  to  tne  under  the  15th  sec- 
tion of  the  Chancery  Regulation  Act,  in  each  year, 
from  the  14th  August,  1850,  (the  date  of  the  Act,) 
to  14th  August,  1854,  and  the  number  of  orders 
made  by  me,  distinguishing  interlocutory  orders 
from  final. 

William  Brooke. 
[Here  follow  Appendices  A  and  B.] 
(To  be  continued*) 
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Tai  session  of  Parliament  draws  to  its  close.  As 
might  have  beej  reasonably  aatipipated,  from  the 
•gtetioa  oi  men's  minds  consequent  on  the  mighty 
itrnggle  in  which  the  United  Kingdom  is  now  in- 
▼ohed,  very  few  legal  reforms  have  been  accom- 
plilhed  this  year^  and  whilst  the  pages  of  Hansard 
Mid  the  Blue  Books  will  show  that  the  session  was  un« 
asnaliy  atonny  and  laborious,  the  dimensions  of  the 
Annual  Statnte  Book  will  be  unusually  curtailed. 
In  one  respect  indeed  it  is  usefulthat  a  check  should 
occasionally  be  given  to  the  furor  for  Law  Reform. 
When  great  and  organic  changes  have  been  effected, 
as  they  have  unquestionably  been  of  late  years,  it 
is  well  to  pause,  in  order  that  the  newly-founded 
systems  may  be  properly  understood  before  pro- 
ceeding further ;  but  there  are,  in  other  departments 
of  cor  jurisprudence,  abuses  not  hitherto  assailed, 
which  loudly  call  for  amelioration. 

Of  these  stands  foremost  the  present  state  of 
the  law  respecting  the  grant  of  probates  of  wills 
and  letters  of  administration,  and  fbr  two  sessions 
has  this  subject  engaged  the  attention  of  Parliament. 
There  can  be  little  doubt  that  but  for  the  frequent  dis- 
cussion  relative  to  the  conduct  of  the  war,  an  Act 
would  this  year  have  been  passed  for  consolidating 
the  various  lEnglish  testamentary  jurisdictions — pre- 


rogative, consistory,  and  peculiar,  into  one  general 
Court  of  Probate,  simplifying  the  procedure  of  that 
court,  and  opening  it  to  members  of  theprofe9sion  of 
the  law,  instead  of  confining  audience,  as  at  present, 
to  a  special  dass  of  practitioners.  It  is  to  be  hoped 
that  this  scheme,  which  was  permitted  to  proceed 
to  an  advanced  stage  before  it  was  postponed,  will 
be  early  resumed  next  year,  so  as  to  give  Ireland 
an  opportunity  of  getting  a  similar  reform.  It  is 
^rue  that  we  do  not  suffer  here  at  all  the  same  in- 
convenience as  is  felt  in  England,  as  we  have  one  pre- 
rogative jurisdiction  in  place  of  two  ;  but  the  sys- 
tem, nevertheless,  demands  essential  improvements. 

Another  measure  introduced  during  the  pre- 
sent session  is  the  bill  for  enabling  the  owners  of 
settled  estates  to  grant  and  effect  sales  of  leases. 
This  is  one,  which  the  activity  that  pervades  every 
branch  of  industry  and  art  at  the  present  day,  ren« 
ders  essential  to  our  national  prosperity.  If  land 
is  to  continue  to  form  the  subject  of  strict  settle- 
ment, (and  there  is  no  reason  why,  under  proper 
restrictions,  it  should  not  do  so,)  a  measure  of  this 
kind  is  absolutely  essential.  It  is  impoaAiKl^  ot  pro- 
sent  to  foresee  whether  there  will  be  time  for  this 
bill  to  become  law  before  the  session  closes.  At 
all  events,  if  necessarily  postponed,  it  will  engage 
early  attention  next  year. 

Of  a  nature  somewhat  akin  to  this  is  the  bill  just 
introduced  for  the  extension  of  the  land  jurisdiction 
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of  the  Court  of  Chancery  in  Ireland,  founded  upon 
the  Report  of  the  Commissioners.  This  will  pro- 
bably form  a  leading  feature  of  the  legal  legislation 
of  next  year. 

Most  of  the  few  legal  measures  of  the  present 
session  apply  only  to  England,  as,  for  example,  that 
relating  to  the  summary  remedies  on  bills  of  ex- 
change, and  the  extension  of  the  summary  jurisdic- 
tion of  magistrates  in  cases  of  petty  larceny.  Should 
these  work  well,  we  may  reasonably  expect  that 
Ireland  will  be  allowed  to  participate.  Attempts, 
however,  at  exceptional  legislation  }iave  not  as  yet 
been  abandoned. 

A  notable  instance  of  this  class  consumed  much 
of  the  valuable  time  of  the  House,  and  led  to  much 
acrimony  of  expression.  We  allude  to  that  cele- 
brated agrarian  scheme,  so  diametrically  opposed 
to  all  those  principles  of  political  economy,  of  which 
Free  Trade  is  the  type ;  one  which,  with  various 
modifications^  successive  governments,  whilst  pro- 
fessing to  adopt,  for  the  sake  of  conciliatioD,  have 
done  their  best  so  to  neutralize  as  to  render  its 
enactment  a  matter  of  indifference  to  its  advocates. 
We  allude  to  the  Tenants  (Ireland)  Compensation 
Bill.  Without  commenting  upon  the  character 
of  the  various  elements  of  which  the  bills  which 
have  borne  this  title  have  been  composed,  we  may 
say  this,  that  we  ardently  hope  that  if  such  a  mea- 
sure do  at  any  time  hereafter  pass  into  law,  the 
plan  will  not  be  devised  solely  for  the  good  of  our 
nation,  but  that  England  will  be  admitted  to  share 
in  its  equivocal  benefits. 

We  hope  that  next  session  will  witness  the  com- 
mencement of  the  practical  labours  of  the  Commis- 
sioners for  Consolidating  the  Statute  Law. 


INCUeERED  ESTATES  INQUIRY  COMMISSION. 
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Answbbs   or  Jekemiah  John  Murphy,   Esq., 

Mastbb  in  Changsrt,  to  Questions 

IN  Paper  No.  6. 

1.  What  is  the  general  course  of  practice  in  your 
office  with  respect  to  prooeedingt  for  sale  in  cases 
under  the  15th  section  of  the  Chancery  Regulation 

The  practice  in  my  office,  with  respect  to  such 
sales>  is  the  same  as  that  existing  before  the  pasa- 
ing  of  the  Chancery  R^ulation  Act.  Upon  the 
original  bearing,  under  the  Lord  Chancellor's  or- 
der,  postings  for  incumbrancers  to  come  in  and 
prove  charges  in  six  weeks,  are  directed ;  to  be 
discharged  by  the  proper  parties  in  three  weeks. 
If  either  the  party  to  file  the  charge  or  the  party 


to  discharge  omit  to  do  so  within  the  times  respec- 
tively limited,  he  must,  at  his  own  expense^  issue  a 
summons  to  have  his  charge  or  discharge  received. 
If  no  discharge  be  filed  within  the  time  limited,  the 
party  filing  the  charge  must  issue  a  summons  to 
take  it  as  proved.  When  all  charges  and  discharges 
have  been  ruled,  it  is  the  duty  of  the  solicitor  hav* 
ing  the  carriage  of  the  proceedings  to  serve  a  no- 
tice on  all  parties  and  creditors  to  show  cause  why 
a  peremptory  summons  should  not  issue,  to  settle 
the  final  order.  When  such  order  is  made  up  by 
the  solicitor,  a  summons  (similarly  served)  is  issued 
to  settle  it — when  settled  and  signed,  the  solicitor 
forthwith  proceeds  to  make  out  title,  issues  a  sum- 
mons to  settle  conditions  of  sale  (if  necessary),  and 
when  these  are  settled,  a  further  summons  is  issued 
to  inspect  and  certify  the  abstract  of  title.  When 
the  abstract  is  certified,  a  posting  for  a  sate  is 
signed  by  the  Master,  and  duly  published. 

2.  Within  what  time  after  the  presenting  of  the 
petition  could  a  sale  be  had  in  your  office  by  the 
exercise  of  ordinary  diligence  on  the  part  of  the 
solicitor,  and  in  a  case  not  presenting  any  peculiar 
difficulties  or  complexity  ? 

In  such  a  case  a  sale  can,  with  proper  diligence, 
be  easily  had  in  six  months  from  the  time  the  or- 
der is  brought  into  the  Master's  office,  so  far  as  my 
office  is  concerned:  before  that  time  the  Master 
has  no  control  oyer  the  petition  matter. 

3.  Can  you  estimate  what  the  average  coats 
would  be  in  an  ordinary  case  from  the  presenting 
of  the  petition  to  the  distribution  of  the  funds  ? 

I  am  wholly  unable  to  answer  this  question,  ne- 
ver having  seen,  to  my  recollection,  a  bill  of  costs 
in  such  a  case,  but  I  am  satisfied  that  the  amount 
of  such  costs  is  considerably  greater  than  It  ought 
to  be ;  and  that  it  could  be  rendered  less  under  a 
proper  and  in  a  great  degree  self-working  system, 
and  one  leaving  less  depending  on  solicitors  than 
tlie  present  system,  which  is,  in  Riy  opinion,  pro- 
ductive of  delay  and  of  expepse,  acting  upon  and 
re-producing  each  other — the  expense  producing 
delay,  and  the  delay  expense. 

4.  Are  there  any  means  at  present  of  prevent- 
ing delay  on  the  part  of  the  solicitor  in  carrying 
on  a  sale,  or  have  the  Masters  any  power  to  expe- 
dite the  proceedings  ?  can  you  suggest  any  remedy 
for  such  delays  ? 

The  means  at  present  adopted  to  prevent  delay 
on  the  patt  of  the  solicitors  are.  1.  The  Master 
limiting  the  time  for  filing  charges  and  discharges^ 
2,  Making  (as  I  invariably  do)  the  party  applying 
after  the  time  limited,  pay  the  costs  of  obtaining 
permission  to  file  the  charge  or  discharge,  includ- 
ing the  costs  of  summons,  ftc.  3.  By  the  Taxing 
Master  not  allowing  these  costs  to  the  solicitor 
against  his  own  client  (which  I  presume  he  will 
not),  if  the  delay  was  caused  by  the  solicitor's  neg- 
lect. 4.  The  power  given  to  the  Master  upon 
the  application  of  toy  party  or  creditor,  in  case  of 
delay  on  the  part  of  the  solicitor  having  the  car- 
riage of  the  proceedings,  to  transfer  it  to  the  party 
applying,  and  to  make  the  solicitor  in  default  pay 
the  costs  of  the  application.  The  only  other  re- 
medy which  I  can  suggest,  qonsistent  with  the  pre- 
sent course  of  proceeding,  and  which  appears  to 
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me  to  be  feasible,  (although  I  am  bonnd  to  state 
the  other  Masters,  or  some  of  them  as  I  believe, 
object  to  it,  by  reason,  as  they  perhaps  justly  cor>- 
9ider,  of  the  great  difficulties  attendant  on  it,)  is 
tkat  the  Master  should,  in  the  first  inatance,  limit  a 
time,  within  which  the  solicitor  having  the  carriage 
of  the  proceedings  should  obtain  the  Master's  final 
order ;  and,  secondly,  that  such  final  order  should, 
in  all  cases,  limit  a  time  within  which  the  same  so- 
lidtor  should  have  the  abstract  of  title  certified,  and 
tlie  posting  for  sale  issued ;  and  in  case  the  Master 
did  not,  before  the  expiration  of  such  periods,  en* 
large  the  time  upon  a  proper  ease,  made  by  affida- 
vit, his  Examiner  (who  should  keep  proper  entries 
for  the  purpose,  as  now,  with  regard  to  receivers' 
sceounts)  should  take  the  necessary  steps  to  place 
the  matter  on  the  Master's  list  for  his  considera- 
tion, whereupon  the  Master  should  transfer  the 
carriage,  and  otherwise  deal  with  the  costs  of  the 
matter,  as  might  be  expedient.  This  would  insure 
a  judicial  supervision  and  control  over  any  delay, 
OD  the  part  of  the  solicitor,  and  thus  tend  to  pro- 
dace  the  requisite  diligence. 

5.  Is  any  delay  at  present  occasioned  in  the  pro- 
secntioQ  of  cases  by  the  pressure  of  business  in  your 
office? 

Yes,  arising  (rom  two  causes — first,  the  unusual 
magnitude  of  some  three  or  four  cases  which  have 
been  lately  beforeme,  involving  disputed  partnership, 
and  other  accounts  of  long  standing,  and  the  pro- 
tracted ffwa  voce  examination  of  witnesses.  Se- 
condly, my  unavoidable  absence  from  my  court  for 
ft  fortm'ght,  occasioned  by  severe  Illness ;  this  pres- 
sure is  but  temporary. 

6.  Is  there  at  present  any  arrear  of  business  in 
yoor  cfiice,  or  is  the  amount  of  business  sufficient 
to  oeeupy  thfe  time  of  your  court. 

There  is  an  arrear  of  business  entered  in  my  of- 
lee  at  present,  which,  if  [  can  get  counsel  to  at- 
tend, will  probably  be  brought  up  in  a  fortnight,  or 
ftt  the  most  three  weeks,  including  the  current  bu- 
ainess,  so  as  to  leave  no  arrear  of  any  cases  entered 
for  hearing  within  two  clear  days,  being  the  earli- 
eat  time  at  Mrhich  they  are  capable  of  being  heard. 
Generally  speaking,  tor  some  time  past  there  has 
boen  no  arrear  of  cases  entered  for  hearing  in  my 
office  undisposed  of.    Judging  from  the  amount  of 
badness  hroughi  before  me,  during  the  last  two 
years,  I  am  bound  to  state  that  it  would  not  have 
been  sufficient  to  occupy  the  whole  time  dedicated 
by  the  existing  rules  to  the  business  of  my  court ; 
for  owing  to  the  absence  of  counsel  and  solicitors 
daring  the  vacations  of  the  Lord  Chancellor  and 
Master  of  the  Rolls,  or  the  times  when  they  do  not 
sit,  and  during  circuits  my  time  has  been  compara* 
fively'unoccupied ;  and  1  have  been  compelled  very 
frequently,  after  an  hour's  sitting,  to  postpone  cases, 
which  might  then  have  been  disposed  of,  nntil  the 
Terms  or  the  court's  sittings — and  yet  there  has 
been  seldom  a^y  arrear  of  cases  entered  in  my  Mst. 
Cases  of  great  apparent  importance  and  complexity 
ftre  daily  coming  into  my  office,  under  the  15lh  sec- 
tion of  the  Chancery  Regulation  Act,  such  as  heavy 
administration  and  partnership  suits.     Until  these 
ftre  in  a  further  stage,  I  cannot  undertake  to  state, 
whether  the  business  of  ray  court  is  or  is  not  likely 


to  occupy  my  whole  time  during  the  current  year. 
I  regret  that  I  cannot  give  a  more  satisfactory  an- 
swer to  this  question. 

Jeremiah  John  MuRFur. 


AlVSWERS   OF    ACHESON    LyLE,    EsQ.,    MaSTER   IS 

Chancery,  to  Questions  in  Paper  No.  6. 

1.  What  is  the  general  course  of  practice  in 
your  office  with  respect  to  proceedings  for  sale  in 
cases  under  the  1 5th  section  of  the  Chancery  Re- 
gulation Act? 

The  solicitor  having  the  carriage  of  the  proceed- 
ings brings  into  the  Master's  office  a  copy  of  the 
petition  and  order  of  the  Chancellor  referring  same, 
and  takes  out  a  summons  for  hearing  for  a  day 
twenty-one  clear  days  after  the  date  of  summons, 
and  one  fortnight  after  the  date  of  service  on  re- 
spondent.    When  the  case  is  put  into  the  list,  pur- 
suant to  the  summons,  the  petition  is  opened  by 
counsel,  and  if  the  respondent  appear  to  defend 
the  case,  and  the  evidence  be  ready  in  support  of 
the  petitioner's  right,  and  on  behalf  of  the  respon- 
dent  against  it,  the  case  is  heard  and  an  order  made 
thereon,  either  declaring  the  petitioner's  right  or 
dismissing  the  petition.     If  the  respondent  do  not 
appear,  sufficient  evidence  is  taken  to  show  the  pe- 
titioner's title,  and  if  an  account  be  necessary  to 
ascertain  the  amount  due  to  him  on  foot  thereof, 
an  order  is  made,  for  the  most  part,  that  the  peti- 
tion do  stand  as  a  charge,  with  liberty  to  respond- 
ent to  discharge  it  within  three  weeks,  or  such  other 
period  as  may  be  thought  proper.     If  a  discharge 
be  filed,  another  summons  issues  on  the  petition 
standing  as  a  charge,  and  the  discharge  to  it,  and 
ftirther  evidence  is  read,  or  if  not  ready,  the  mode 
of  taking  it  ia  directed.     If  no  discharge  has  been 
filed,  a  summons  issues  to  take  petition  standing 
for  a  charge  as  proved.     When  charge  proved  in 
either  mode,  directions  are  given  for  a  decretal  or- 
der.    The  solicitor  for  the  petitioner  having  ob- 
tained  such  directions,  prepares  a  draft  order,  which 
must  be  lodged  in  the  office  within  a  week,  and  a 
summons  is  then  issued  to  settle  it    This  done,  the 
decretal  order  is  settled,  signed,  and  filed.     If  the 
order  be  for  payment  of  a  sum  due,  a  time,  usually 
three  months,  is  given  for  the  payment,  and  in  de- 
fault thereof,  in  cases  where  the  petitioner  is  enti- 
tled to  it,  a  sale  is  ordered  ;  and  in  the  latter  case 
the  petitioner  is  directed  to  advertise  for  all  per- 
sons having  charges  on  the  lands  to  come  before 
the  Master  and  prove  same.     The  time  given  for 
those  charges  to  be  filed  is  usually  four  weeks,  and 
if  charges  are  filed,  discharges  may  also  be  filed, 
pursuant  to  directions  previously  given  as  to  the 
persons  who  are  to  be  at  liberty  to  file  same.     A 
summons  is  then  issued  upon  each  charge,  and  the 
discharge  thereto,  and   evidence  is  laid  boforo  tho 
Master  in  support  of  the  charge  and  in  opposition 
to  it,  and  the  Master  makes  his  order  accordingly, 
allowing  or  disallowing  it  in  the  whole  or  m  part. 
Meantime  a  receiver  may  be  appointed  in  fit  cases, 
and  the  petitioner,  if  prepared  to  nominate  one, 
and  have  an  understanding  from  him  to  act,  may 
hare  him  appointed  by  name  in  tlie  order,  which 
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may  also  measure  the  amount  of  his  security,  and 
contain  an  order  on  the  tenants  to  pay  their  rents. 

When  a  sale  is  ordered  in  default  of  payment, 
the  solicitor  may,  according  to  the  practice  in  my 
office,  make  out  an  abstract  of  title,  and  take  the 
opinion  of  counsel  thereon-;  prepgre  requisitions 
for  the  searches  directed  by  counsel,  and  lodge 
them  in  the  different  offices  wliere  searches  are  to 
be  made,  though,  1 1>elieve,  in  some  of  the  Masters' 
offices  this  is  4iot  permitted  until  the  respondent 
has  made  default  in  payment  witliin  the  time  al- 
lowed him.  When  the  searches  are  completed  in 
the  offices,  the  solicitor  should  inspect  same,  and, 
if  nothing  appear  thereon  to  affect  the  title,  should 
make  an  affidavit  that  such  is  the  result  of  the 
searches,  and  should  bring  the  abstract,  opinion, 
and  affidavit  into  the  office,  and  issue  a  summons 
to  inspect  the  title ;  and,  if  any  conditions  of  sale 
have  been  ^directed  by  <K>unsel  as  necessary,  obtain 
an  order  to  sell,  subject  to  such  conditions,  and 
settle  same.  Upon  the  summons  the  conditions 
are  settled,  title  approved  of,  and  a  posting  for 
sale  directed.  A  posting  then  issues,  usually  for  a 
sale  on  a  day  in  Term  or  sittings  in  court  af^r,  at 
an  interval  of  six  weeks  or  two  months,  and  the 
mode  of  publication  is  directed.  If  the  sale  be 
held  in  the  office,  and  that  a  sufficient  price  be  of> 
fered  on  the  day  of  sale,  the  purchaser  is  declared, 
and  he  is  required  to  lodge  the  one*iburth  of  his 
porchase-money^  in  bank,  and  on  production  of  a 
certificate  of  lodgment  enters  a  rule  to  oonfirm 
sale.  When  this  rule  Is  made  absolute,  the  pur- 
chaser pays  in  the  remaining  portion  of  his  pur- 
chase-money, and  is  entitled  to  have  a  conveyance 
of  the  lands  executed  to  him.  The  petitioner,  as 
soon  as  the  sale  is  confirmed  and  money  lodged, 
ebtains  an  order  to  allocate  same,  and  on  this  filet 
a  statement  showing  the  funds  in  bank  and  the 
rights  of  all  parties,  petitioner  and  creditors,  to 
same;  issues  a  summons  upon  the  order,  aod 
brings  the  matter  before  the  Master,  serving  all 
parties.  On  this  summons  the  Master  ascertains 
the  rights  of  tbe  parties  to  the  funds,  with  their 
severid  priorities,  and  declares  same ;  and  having 
-obtained  such  order  tbe  petitioner  must  go  to  the 
Chancellor  or  Master  of  the  Rolls  for  an  order  for 
payment. 

2.  Within  what  time  after  the  presenting  of  the 
petition  could  a  sale  be  had  in  your  office  by  the 
exercise  of  ordinary  diligence  on  the  part  of  the 
aolicitor,  and  in  a  case  not  presenting  anj  peculiar 
difficulties  or  complexity  ? 

There  have  been  nine  orders  for  sales  io  cause 
petitions,  under  the  15th  section  of  tbe  Chancery 
Regulation  Act  in  my  office ;  and  I  have  appended 
to  these  answers  a  schedule  showing  tbe  dates  of  tbe 
several  proceedings  from  the  order  transferring  the 
cause  into  the  office  until  the  sale,  from  which'it  will 
bo  •o«n,  that  the  tioio  from  th^  prttsentiiiff  the  peti- 
tion to  the  sale  has  been  very  various.  This  must 
necessarily  be  the  case  from  the  variety  of  difficnl- 
ties  which  the  several  cases  present  in  the  way  of 
making  out  title.  I  should  say,  however,  that  by 
the  exercise  of  ordinary  diligence  on  the  part  of  the 
solicitor,  and  where  the  respondent  does  not  inter- 
pose any  difficulties,  a  sale  might  be  bad  in  the  I 


space  of  twelve  months.  The  ease  of  Ryan  v.-Matty 
was  rather  a  complicated  one ;  and  though  a  period 
of  three  months  was  allowed  to  intervene  betweea 
the  obtaining  of  the  order  and  the  bringing  it  into 
my  office,  the  sale  was  had  within  a  few  days  of  one 
year  after  the  order  was  obtained. 

3.  Can  you  estimate  what  the  average  costs  would 
be  in  an  ordinary  -case  from  the  presenting  of  tbe 
petition  to  the  dUtributton  of  the  Innds  ? 

I  have  no  mode  of  estimating  the  average  costs 
of  the  proceedings;  such  can  easily  be  obtained 
from  the  Taxing  Masters  of  tbe  court. 

4.  Are  there  any  means  at  present  of  preventing 
delay  on  the  part  of  the  eolieitor  in  carrying  on  a 
sale,  or  have  the  Masters  any  power  to  expedite  the 
proceedings ;  oan  you  suggest  any  remedy  for  such 
delays  ? 

The  only  means  that  i  am  aware  of  to  prevent 
delay  on  the  part  of  the  solicitor  in  carrying  on  a 
sale,  are  the  powers  given  to  the  Master  on  the  ap- 
plication of  any  party  interested  in  the  matter  to 
transfer  tbe  carriage  of  the  proceedings  to  his  soli- 
citor, when  the  solicitor  for  the  petitioners  or  other 
person  having  the  carriage  of  it  is  guilty  of  unne- 
cessary delay.  This  power  I  have  always,  in  pro- 
ceeding under  references  previous  to  the  Chancery 
Regulation  Act,  freely  exercised,  and  am  prepared 
to  do  so  equally  in  cause  petidons  under  the  15th 
section  of  that  Act.  But  I  do  not  think  that  the 
Master  could  usefnlly  attempt,  of  his  own  mere 
motion^  and  when  net  called  upon  by  any  of  the 
parties  interested,  to  exercise  any  control  over  the 
prooeedings,  or  to  try  to  force  them  on.  He  may 
give  short  intervals  between  the  different  stages  of 
the  |>rooeedings,  require  his  orders  to  be  brought  in 
and  perfected  within  short  periods  after  directions 
have  been  given  for  them,  and  he  may  perhaps 
somewise  expedite  the  matter  by  permiuing  some 
proceedings  to  be  taken,  deheneeue^  whilst  the  time 
is  running,  on  the  expiration  of  which  they  would 
perhaps  more  properly  be  done.  As  in  the  instance 
mentioned  in  reply  to  the  first  quere,  where  1  and 
some  of  the  Masters  permit  the  making  out  of  title 
to  be  proceeded  with  before  the  time  given  to  the 
respondent  to  pay  the  demand,  has  expired,  <md  mo 
far^  and  in  such  manner^  I  consider  the  37th  Gei^B- 
ral  Order  of  the  Lord  Chancellor,  dated  the  31st 
July,  1851,  may  in  some  measure  be  effectuated ; 
but  I  am  persuaded,  that  any  attempt  to  institute 
an  inquiry  into  the  conduct  of  a  solicitor,  where 
such  conduct  is  not  complained  of  either  by  his  own 
client,  or  by  others,  would  be  utterly  futile,  and 
probably  productive  of  mischief.  The  Masters 
have  no  means  of  knowing  of  the  necessity  of  such 
an  inquiry,  or  powers  of  carrying  it  on,  with  which 
the  Chancellor  and  the  Master  of  the  Rolls  are  not 
equally  invested  in  the  Equity  Courts,  or  the  chief 
judges  in  the  law  courts;  and  it  has  never  been 
thought  advisable  to  require  those  functionaries  to 
force  the  suitors  on  to  a  termination  of  the  matters 
in  litiffation  before  them. 

6.  Is  any  delay  at  present  occasioned  in  the  pro- 
secution of  cases  by  the  pressure  of  business  in  your 
office? 

There  is  no  delay  at  present  occasiened  in  the 
prosecution  of  cases  by  the  pressure  of  business  in 
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fflj  office.  A  solicitor  bringing  in  an  order  can 
have  a  sammons  to  proceed  upon  it  on  the  first  day 
after  tiie  prescribed  period  when  the  summons  can 
be-made  returnable  under  the  rules  of  the  court, 
and  the  case  may  be  heard  on  that  day  if  the  parties 
ore  ready. 

6.  Is  there  at  present  any  arrear  of  business  in 
yoor  office,  or  is  the  amount  of  business  sufficient 
to  occupy  tlie  time  of  your  court  ? 

There  is  no  arrear  of  any  kind  in  my  office  at 
prescDt.  Every  case  ready  for  hearing  may  appear 
in  my  iisi  of  the  day,  and  very  seldom  stands  over 
onbeard,  unless  postponed  at  the  instance  of  the 
parties.  The  arrear,  however,  is  prevented  by  con- 
aiderable  exertion,  and  I  think  the  amount  of  busi- 
ness quite  sufficient  to  occupy  the  time  of  my  court. 

AcHBSON  Ltle. 

[Here  follows  the  Schedule  referred  to.J 


Paper  No.  7. — Questioks  addressed  to  the 
Members  of  the  Bar.* 

1.  According  to  your  experience,  has  the  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  worked  well? 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice  ? — If  so,  state  the 
same,  and  any  remedies  which  you  can  suggest. 

^  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practice,  which,  in  your  opinion,  would  be  cal- 
ealated  to  improve  the  system  ? 

4.  What  are  the  pecnriar  circumstances  in  the 
ooDstitution  of  the  court  or  its  mode  of  procedure, 
vhicb,  in  your  opinion,  have  mainly  contributed  to 
its  successful  operations  ? 

5.  In  the  event  of  a  transfer  of  the  powers  of  the 
locnmbered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  think  the  practice  of  the  Incumbered 
Estates  Court  or  any  and  what  part  of  it  should  be 
introduced  into  Chancery  ? 

6.  Is  the  proceeding  for  sale  of  an  estate  in  Chan- 
cery, under  the  1 5th  section,  as  prompt  or  as  efiec- 
toal  a  proceeding  as  a  petition  in  the  Incumbered 
Estates  Court  ? 

7.  If  the  Court  of  Chancery  had  power  to  give 
a  Parliamentary  Title,  do  you  think  that  sales  could 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
Incumbered  Estates  Court  ? 

8.  Do  you  think  that  it  would  be  necessary,  in 
case  the  powers  of  the  Incumbered  Estates  Court 
were  transferred  to  Chancery,  that  the  exemption 
from  fees  and  stamps,  which  proceedings  in  the  for- 
mer court  possess,  should  be  continued  in  the  Court 
of  Chancery  ? 

*  The  abo7«  Paper  was  sent  to  the  followio^  members 
ef  the  Bar  ^Richard  Deasy,  Esq.,  Q.  C. ;  Banilton  Smythe, 
^.«  Q.  C  ;  Robert  Longfleld.  Esq.,  Q.  C. ;  C.  Rolleston, 
Bsq.,  Q.  C. ;  E.  Hayes,  Esq.,  Q.  C. ;  B.  G.  Lloyd,  Esq., 
Q.  C ;  P.  J.  Blake,  Esq.,  Q.  C. ;  Alexander  Norman,  Esq. ; 
James  Rogers,' Esq.,  Q.C. ;  David  Sherlock,  Esq.,  Q.C. ; 
B.  U,  Warren,  Esq. ;  W.  B.  Drury,  Esq. ;  E.  B.  Lawless, 
£Bq. ;  and  WUliam  Smith,  Esq. 

The  above  gentlemen  were  selected,  as  practising  in  both 
coorts — the  Court  of  Chancery  and  lucombered  Estates 
Coart. 


9.  Can  you  estimate  the  comparative  expenses  at 
present  of  a  sale  in  Chancery,  under  the  15th  sec- 
tion, and  a  sale  in  the  Incumbered  Estates  Court, 
and  what  causes  the  difference  in  expense  ? 

10.  What,  according  to  your  experience,  have 
been  the  practical  results  of  giving  a  Parliamentary 
Title? 

1 1.  In  your  opinion,  should  the  privilege  of  ob- 
taining a  Parliameqtary  Title  be  continued  and 
made  permanent  ? 

12.  Should  that  privilege  be  confined  to  estates 
incumbered,  or  should  the  proprietor  of  an  unin- 
cumbered estate  have  the  privilege  of  transferring 
a  Parliamentary  Title  by  submitting  his  Title  to  a 
judicial  investigation  ? 

Id.  Should  the  privilege  of  obtaining  a  Parlia- 
mentary  Title  be  limited  to  lands  of  any  particular 
tenure  ? 

14,  In  case  of  a  transfer  of  the  powers  of  the  In- 
cumbered Estates  Court  to  the  Court  of  Chancery, 
do  you  think  that  the  Masters  could,  in  addition  to 
their  other  business,  discharge  the  duties  at  present 
discharged  by  the  Incumbered  Estates  Commission- 
ers ? 

15.  What  would  you  suggest  as  to  the  right  of 
appealing  from  the  Master^s  orders  in  case  tlie  duties 
of  the  Commissioners  were  transferred  to  them  ? 


Answers  of  Robert  Lonofibld,  Esq.,  Q.C.  to 
Questions  in  Papeb  No.  7. 

1.  According  to  your  experience,  has  the  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  worked  well  ? 

According  to  my  experience,  confirmed  by  fre- 
quent discussion  with  intelligent  members  of  the  Bar 
and  solicitors,  the  course  of  practice  and  procedure 
adopted  in  the  Incumbered  Estates  Court  has,  on 
the  whole,  worked  remarkably  well.  Had  the  sys- 
tem been  earlier  established  in  this  country,  and 
been  made  permanent,  it  would  have  worked  still 
more  successfully,  as  I  am  convinced  that  some 
injustice  and  individual  hardships  arose  from  the 
system  having  been  introduced  to  meet  a  sudden 
necessity,  produced  by  the  long-continued  abuses 
of  the  Court  of  Chancery,  and  from  the  duration 
of  the  Commission  being  limited.  The  Legislature 
in  effect  said  an  enormous  mass  of  property  must 
be  sold  within  five  years.  The  temporary  renewal 
of  the  Commission  had,  of  course,  some  tendency 
to  check  this  evil. 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice  ?  If  so,  state  the 
same,  and  any  remedies  which  you  can  suggest. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practice,  which,  in  your  opinion,  would  be  cal- 
culated to  improve  the  83(stem  ? 

I  have,  from  time  to  time,  observed  some  defects 
and  imperfections  in  the  practice  of  the  Commission, 
not,  however,  to  the  extent  which  might  have  been 
anticipated  from  the  introduction  of  a  new  and  un- 
tried system,  dependant  for  its  success  on  the  con- 
stant and  active  personal  exertions  of  the  Comrnis- 
sioners.  The  chief  defect  is,  I  think,  this — that  the 
proceeds  of  the  sales  are  not  distributed  with  the 
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same  promptitade  with  which  the  other  proceedings 
are  conduoted.  The  Commissioners  have  fre- 
quently noticed  this  subject,  and  have  endeavoured 
to  prevent  this  delay,  but  have  not  wholly  been 
successful.  There  is  a  great  delay  caused  by  the 
Registry  of  Deeds'  Office;  the  searches  ordered  by 
the  Commissioners  are  oflen  four  and  six  months 
before  being  completed,  and  this  without,  perhaps, 
any  culpable  remissness  on  the  part  of  the  solicitor 
having  carriage  of  the  sale,  or  of  the  officers  of  the 
Registry  Court.  There  has  been  a  great  increase 
of  business  in  the  Registry  Office,  produced  by  the 
working  of  the  Incumbered  Estates  Commission. 
Searches  must  be  made  with  care ;  but  few  officers 
can  be  employed  at  the  same  time  at  the  books,  and 
hence,  probably,  the  delay  in  getting  in  the  proper 
searches.  I  think  that  it  might  be  expedient  not 
to  permit  a  sale  to  be  advertised  until  the  searches 
were  produced,  and  the  schedule  of  claims  first 
lodged.  The  final  schedule  might  thus  be  expedited. 
I  must,  however,  observe,  that  even  with  every  dis- 
advantage of  delay  from  searches,  &c.,  the  distribu- 
tion of  money  proceeds  with  a  rapidity  and  despatch 
wholly  unknown  to  the  old  practice  of  the  Court 
of  Chancery.  Many  instances  occur  in  this  latter 
court  of  the  investigation  of  title  after  the  sale,  oc- 
cupying two,  three,  four,  and  even  eight  years, 
during  which  the  purchase  money  of  the  estate  is 
undistributed. 

It  would  bCy  I  think,  desirable  to  limit  a  time  for 
appealing  from  orders  of  individual  Commissioners 
to  the  full  court,  as  in  cases  of  appeal  from  the  full 
court  to  the  Privy  Council.  The  situation  of  the 
court  has,  I  consider,  been  an  obstacle  to  the  more 
popular  and  effective  working  of  the  Commission- 
ers. The  attendance  of  the  Bar  could  not  be  as 
readily  obtained  as  at  the  Masters'  Offices  or  Four 
Courts ;  it  is  inconvenient  to  solicitors,  tends  to 
isolate  that  court  and  the  practitioners  from  the 
other  courts  and  members  of  the  profession,  and 
this  is  in  itself  a  disadvantage.  There  is  also  some 
want  of  subordinate  officers  In  the  departments  of 
the  Commission. 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court  or  its  mode  of  procedure, 
which,  in  your  opinion,  have  mainly  contributed  to 
Its  successful  operations  ? 

The  circumstances  in  the  constitution  of  the 
Court  of  Incumbered  Estates  and  its  practice  to 
which  I  consider  its  successful  operations  are  mainly 
attributable  are  the  following : — The  court  was  in 
itself,  at  its  commencement,  a  complete,  orignal 
(not  delegated)  and  absolute  jurisdiction,  and  not  a 
mere  alteration  of  an  old  defective  system,  or  an 
appendage  to  a  court  then  in  the  very  greatest  dis> 
repute — the  Court  of  Chancery — from  the  unre- 
formed  abuses  of  which  arose  the  necessity  of 
a  new  tribunal.  The  AH  12  and  13  Victoria, 
c  77,  the  Incumbered  Estates  Act,  it  is  a  remark- 
ably clear  and  well-drawn  statute,  penned  by  no 
ordinary  draftsman,  and  containing  provisions  meet- 
ing the  very  points  In  which  the  practice  of  the 
Court  of  Chancery  was  then  defective.  The  9tb, 
10th,  15th,  2l8t,  2drd,  24th,  27th,  dOth,  42nd,  49th, 
50th  &  52nd  sections  were  highly  important  and  well 
considered  provisions.    The  Commissioners  framed 


plain   General   Orders,  sanctioned  by  the   Privy 
Council,  and  circulated  forms  of  application,  peti* 
tions,  charges  or  claims,  notice  to  tenants  and  cre- 
ditors, abstracts  of  title,  schedule  of  incumbrances, 
&c.,  so  that  an  intelligent  solicitor,  without  the  aid 
of  counsel,  and  without  the  embarrassment  of  plead- 
ings, could  present  a  petition  for  sale  of  an  estate 
and  sell  it,  realize  his  client's  demands,  and  distri- 
bute the  proceeds  of  the  estate.     The  ascertainment 
of  tenancies  and  a  Parliamentary  title,  without  any 
expense  to  a  purchaser,  were  very  attractive  fea- 
tures in  the  system.     To  solicitors  a  facility — by 
some,  indeed,  considered  a  reprehensible  temptation 
— was  afforded,  of  conducting  a  sale  in  the  Incum- 
bered Estates  Court,  by  proceedings  io  the  court 
being  exempted  fVom  fees  and  stamps,  and  by  their 
costs  being  insured  out  of  the  funds  without  regard 
to  the  priority  of  their  clients'  demands.    Much 
abuse  was  heaped  on  this  particular  provision,  which 
was  said  to  be  directly  at  variance  with  the  prac- 
tice of  the  Court  of  Chancery,  and  in  the  last  In- 
cumbered Estates  Continuance  Act  the  section  was 
modified,  by  declaring  that  of  petitions  presented 
after  that  Act  by  incumbrancers,  the  petitioner 
should  only  have  his  costs  in  the  same  priority  witli 
his  demand,  unless  the  court  ordered  otherwise. 
This  was  conceived  to  be  adopting  the  rule  of 
Chancery,  while  in  reality  it  is  a  complete  depar- 
ture from  it.     In  Chancery  the  cost  of  a  creditor's 
suit  in  which  the  estate  was  sold,  was  divided  into 
two  portions  without  the  least  solid  foundation  for 
any  such  division — the  1st,  the  portion  up  to  the  final 
decree,  was  paid  only  in  the  priority  of  the  claim  ; 
the  2nd,  including  all  the  costs  of  making  out  the 
title,  of  the  sales,  adjournments,  investigation  of 
title  after  sale,  and  to  the  final  allocation,  called 
'<post  costs,**  was  paid  as  the  first  charge  out  of  the 
fund,  and  money  was  always  liberally  advanced  out 
of  funds  in  court  to  the  solicitor  on  foot  of  these 
costs.      These  might  amount,  as  in  (yBj^me  v. 
M^JIahorit  to  several  thousand  pounds.     Now  the 
costs  paid  out  of  the  funds  of  the  Commissioners 
were  strictly  "  post  cost**,**  and  since  the  reCent 
modification  of  section  30  it  might  happen  that  a 
creditor  proceeding  in  Chancery  under  section  15 
might  be  paid  all  the  costs,  save  the  comparatively 
small  preliminary  costs,  up  to  the  final  decretal 
order  in  the  Masters  office,  as  a  first  charge;  when, 
if  the  same  creditor  sold  the  estate  before  the  In- 
cumbered Estates  Commission,  he  could  get  no 
portion  of  his  costs  save  with  his  demand.     In  my 
judgment,  there  is  no  valid  reason  for  punishing  a 
creditor  whose  security  has  not  proved  to  be  ample 
by  depriving  him  of  his  full  costs.     The  costs  of 
sale,  including  all  those  incidental  proceedings  ne- 
cessary by  the  forms  of  the  court  should  be  paid, 
in  the  first  instance,  out  of  the  proceeds.    The  rule 
giving  costs  only  with  the  demand  Is  one  of  com- 
paratively recent  introduction  into  the  Court  of 
Chancery  in  Ireland,  and  did  more  to  produce  an 
utter  stagnation  of  creditors'  suits  and  stoppage  of 
sales  than  can  be  well  imagined. 

The  ascertainment  by  judicial  investigation,  con« 
eluding  all  parties,  of  the  tenancies,  was  a  valuable 
power  and  duty  imposed  on  the  Commissioners. 
It  proves  very  satisifactory  to  purchasers,  and,  1 
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think,  it  has  also  greatly  conduced  to  the  protection 
of  the  tenants,  both  under  the  Court  of  Chancery 
and  under  the  embarrassed  proprietors  whose  estates 
were  sold.  A  purchaser  is  freed  from  all  litigation 
from  tenants  or  claimants  of  tenancies  not  named 
in  the  schedule,  and  the  poor  tenants  have  their 
rights  secured  to  them.  The  50th  section  is  a 
highly  important  one ;  but  for  it,  I  consider,  the 
Commissioners  would  have  been  almost  powerless. 
The  first  injunction  or  prohibition  would  have  de- 
stroyed the  prestige  and  useful  power  of  the  court. 
The  Commissioners  would  have  found  it  impossible 
to  continue  their  labours.  But  I  am  induced  to 
consider  as  almost  the  most  useful  part  in  the  con- 
stitution of  the  Incumbered  Estates  Court  its  modes 
of  appeal  both  to  the  three  Commissioners  sitting 
together,  and  to  the  Privy  Council.  By  the  Com- 
missioners sitting  together  to  hear  appeals  from 
orders  made  by  each  in  chamber,  uniformity  of 
practice  was  quickly  established,  cases  were  reheard 
and  at  a  very  moderate  expense,  by  judges  well  ac- 
quainted with  the  practice  of  the  court,  and  without 
the  least  prejudice  in  favor  of  or  against  individual 
decisions,  and,  in  a  great  majority  of  cases,  the 
judgments  on  appeal  to  the  full  court  gave  satisfac- 
tion. The  Court  of  Final  Appeal  to  the  Privy 
Council,  I  have  always  regarded  as  the  best  equity 
Court  of  Appeal  which  could  be  devised,  and  I 
think  it  so  valuable  that  it  should,  in  my  opinion, 
be  adopted,  (with  some  slight  improvements),  in 
any  alteration  of  the  cqnity  jurisdiction  in  Ireland. 
There  is  practically  no  appeal  at  present  from  the 
decision  of  the  Lord  Chancellor.  The  enormous 
expense  and  lottery  of  an  appeal  to  the  House  of 
Lords  are  a  luxury  to  be  iudnldged  in  only  when 
the  property  at  stake  is  very  large.  The  coste  in 
nine  oat  of  ten  cases  act  as  a  direct  prohibition  on 
such  appeals;  and  I  rather  think  that  the  difficulty 
and  expense  of  appeals  to  the  House  of  Lords  are 
felt  as  a  very  serious  grievance  by  suitors  in  the 
Court  of  Chancery. 

I  have  incidentally  stated  that  the  simplicity  of 
the  proceedings  in  the  Incumbered  Estates  Court 
has  essentially  contributed  to  its  suocess :  any  soli- 
citor or  his  clerk  can  understand  the  statements  in 
a  petition  and  final  schedule,  or  rental,  &c. — all  is 
plainly  stated,  and  the  schedule  especially  is  a  com- 
mon tabular  statement  in  chronological  order  and 
with  appropriate  columns  for  the  various  claimants 
and  owners  of  incumbranc^es,  when  and  how  created, 
by  whom,  in  whom  vested,  how  much  due,  and  ob- 
servations. The  eye  at  once  catches  dates  and 
names.  The  contrast  between  a  report  in  Chancery 
*•  9'y  in  Delacour  v.  Freeman,  Buist  v.  Tennantt 
finding  priorities,  and  a  final  schedule,  e.  g^  Lord 
Mountcashets  or  Loi*d  Belmore%  would  be  striking, 
hoth  as  to  volume  and  simplicity.  The  novelty  of 
the  court  involving  the  appointment  to  all  its  de- 
partments of  new  men,  and  generally  young  men, 
not  wedded  or  trained  to  any  old  system,  and  all 
emulous  of  working  the  new  jurisdiction,  had,  I 
doubt  not,  an  important  efi*ect  in  the  successful 
oi>eration  of  the  court. 

5.  In  the  event  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
^7>  ^0  you  think  the  practice  of  the  Incumbered 


Estates  Court  or  any  and  what  part  of  it  should  be 
introduced  into  Chancery  ? 

If  the  powers  of  the  Inoombered  Estates  are 
transferred  or  given  to  the  Court  of  Chancery,  the 
practice  must  also,  I  conceive,  be  adopted,  at  least 
in  its  leading  features.  The  essential  difference 
between  a  sale  by  the  Commissioners  and  by  the 
Court  of  Chancery,  as  at  present  conducting  its 
sales,  is,  that  in  the  one  the  Commissioners  really 
sell,  investigate,  and  adjudicate  carefully  and  so- 
lemnly on  the  title.  The  Master  in  Chancery  does 
not.  A  sale  in  Chancery  is  merely  oondocted  by 
solicitor  and  counsel,  and  I  have  no  doubt  that  de- 
crees, reports,  allocations,  &c.,  are  equally  the  work 
of  the  suitors,  and  not  of  the  judges.  The  practice 
(speaking  of  it  as  a  system),  should  be  transferred, 
together  with  jurisdiction,  and  with  such  judicious 
alterations  as  experience  may,  from  time  to  time, 
suggest ;  the  ruling  idea  in  the  alterations  being 
always  to  make  the  Master  more  the  real  decider 
and  investigator  than  at  present.  It  would,  I  con- 
ceive, be  most  injurious  to  transfer  the  power  of 
the  Incumbered  Estates  Court  to  Chancery,  unless 
the  practice  of  the  latter  is  greatly  altered. 

6.  Is  the  proceeding  for  sale  of  an  estate  in 
Chancery,  under  the  16th  section,  as  prompt  or  as 
effectual  a  proceeding  as  a  petition  in  the  Incum- 
bered Estates  Court? 

With  the  present  great  pressure  of  business  i» 
the  Incumbered  Estates  Court,  while  the  business 
of  the  Court  of  Chancery,  under  the  15th  section, 
is  not,  I  think,  at  all  developed  to  the  extent  whicii 
a  few  years  will  see  it  attain,  a  small  estate  can, 
perhaps,  be  sold  as  promptly  in  Chancery  as  by  the 
Commissioners ;  but  the  money  would  not  be  as 
soon  distributed.  The  sales  under  that  section  have 
been  few  and  trifling ;  and  I  know  of  no  large  es* 
tate  yet  sold  under  it — indeed  for  the  last  twenty 
years  the  only  really  extensive  sale  made  by  the 
Court  of  Chancery  was  that  of  the  Blessiog^n  es- 
tates. That,  however,  took  place  under  the  powers 
of  a  private  Act  of  Parliament,  which  considerably 
facilitated  the  sale,  diminished  the  expense,  and 
obviated  the  necessity  of  a  tedious  investigation  of 
title.  The  sale  itself  was  the  sole  business  of  the 
Master  for  weeks.  The  Belmore,  Mountcashel,  and 
Portarlington  estates  were  sold  by  the  Commission- 
ers in  a  day  or  two  each,  and  quite  as  well.  The 
time  required  in  either  court  to  sell  large  estates 
must,  of  course,  greatly  increase,  but  in  a  far  greater 
ratio  in  Chancery.  I  must  also  observe  that  the 
system  of  proceeding  under  the  15th  section,  al- 
though a  decided  and  most  valuable  improvement 
on  the  mode  of  dealing  with  such  cases  by  the 
Court  of  Chancery,  is  capable  of  being  much  sim* 
plified  and  expedited.  The  trifling  formality  of  a 
hearing  before  the  Chancellor  should  begot  rid  of; 
so  the  hearing  before  the  Master,  counsel  opening 
again  the  petition,  stating  his  case  and  proofs,  and 
taking  a  decretal  order,  making  up  this  order,  all 
proceedings  by  charge  and  discharge,  final  decretal 
order,  &c.  The  object  of  the  Masters,  (perhaps  by 
some  to  be  commended,)  seems  to  have  been  to  as- 
similate their  proceedings,  under  section  15,  to  those 
which  took  place  under  the  old  course  of  the  court. 
Their  true  object  should  have  been  to  avgid  all  such 
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analogies,  and  to  have  originated  a  simple  and 
cheap  method  of  proceeding,  regardless  of  all  old 
traditions  and  ceremonies. 

7.  If  the  Court  of  Chancery  had  power  to  give  a 
Parliamentary  Title,  do  you  think  that  sales  could 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
Incumbered  Estates  Court? 

If  the  Court  of  Chancery  had  power  to  give  a 
Parliamentary  title,  I  do  not  think,  unless  the  sys- 
tem of  procedure  was  greatly  changed,  that  court 
could  sell  estates  as  quickly  and  as  cheaply  as  in  the 
Incumbered  Estates  Court ;  and,  for  the  following 
reasons ;  such  a  power  would  at  once  attract  much 
business  to  that  court,  and  of  a  kind  moat  tedious 
and  embarrassing  to  a  judge.  There  is  more  real 
exertion  of  mind  in  selling  one  estate  with  Parlia- 
mentary Title  than  ten  without  it.  This  answer 
must  of  course  be  understood  as  applied  to  the 
Court  of  Chancery  as  at  present  constituted,  with 
the  existing  Masters  and  thiir  officers,  already,  I 
think,  nearly  fully  employed.  I  have  known  an 
account  of  charges  affecting  an  estate  sold  by  the 
Commissioners,  pending  in  Chancery  from  1848  to 
1854.  I  see  no  reason  to  think  that  similar  cases 
might  not,  if  the  estate  to  be  sold  in  Chancery  were 
long  in  any  family,  be  of  frequent  occurrence.  It 
would,  however,  I  am  sure,  be  quite  possible  by  an 
increase  of  Masters  and  working  staff  of  the  Court 
of  Chancery,  by  a  judicious  revision  of  the  system 
of  procedure,  and  a  watchful  check  and  supervision 
of  the  cases  pending,  to  make  that  court  expeditious 
and  efficient  in  the  selling  of  estates.  Some  of  the 
necessary  alterations  I  shall  indicate  in  answering 
questions  Nos.  15  and  16. 

8.  Do  you  think  that  it  would  be  necessary,  in 
case  the  powers  of  the  Incumbered  Estates  Court 
were  transferred  to  Chancery,  that  the  exemption 
from  fees  and  stamps,  which  proceedings  in  the  for* 
mer  court  possess,  should  be  continued  in  tlie  Court 
of  Chancery  ? 

In  case  the  powers  of  the  Incumbered  Estates 
Court  are  transferred  to  the  Court  of  Chancery,  it 
certainly  would  be  unfair  not  to  continue  the  ex- 
emption from  fees  and  stamps  in  Chancery  pro- 
ceedings. It  will,  1  think,  be  found  that  the  great 
outlay  for  fees  and  sUmps  necessary  heretofore  in 
Chancery  had  a  most  prejudicial  effect  on  the  pro- 
gress of  a  cause  in  that  court  It  operated  as  a 
heavy  burden  on  solicitors  and  suitors,  and  from  an 
inabilitv  merely  to  defray  the  expenditure  suits  were 
delayed  and  often  stood  still.  All  writers  on  social 
and  political  questions  are  disposed  to  concur  in 
censuring  taxes  on  legal  proceedings.  The  subject 
has  the  same  complete  right  to  the  free  use  of  the 
tribunals  of  the  country  to  defend  his  property  and 
bis  life.  I  would  be  disposed  to  recommend  a  small 
uniform  court  stamp  (not  exceeding  6d.)  on  every 
document*  not  for  the  purposes  of  revenue,  but  of 
authentication.  Law  fund  stamps  are  of  a  very  re- 
cent Introduction,  and  should  never  have  been  per- 
mitted* 

9.  Can  you  estimate  the  comparative  expenses  at 
present  of  a  sale  in  Chancery,  under  the  15th  sec- 
tion, and  a  sale  in  the  Incumbered  Estates  Court, 
and  what  causes  the  difference  in  expense  ? 

It  is  impossible  at  present  to  make  any  trustwor- 


thy comparison  between  the  rapidity  and  expense 
of  proceedings  to  sell  estates  under  the  1 5th  section 
of  the  Chancery  Act  and  by  the  Commissioners  of 
Incumbered  Estates.  No  returns  have,  so  far  as  I 
am  aware,  been  published  or  made  by  the  Masters, 
similar  to  those  from  time  to  time  furnished  by  the 
Commissioners,  setting  forth  the  petitions  pending 
in  each  of  the  Master's  offices,  dates  of  reference 
by  the  Lord  Chancellor,  dates  of  hearing  before 
Master,  of  decretal  order,  final  decree,  sale  and  al- 
location or  winding  up,  so  far  as  they  have  been 
finally  disposed  of,  and  the  costs.  Without  a  com- 
parison of  clear  returns,  applying  to  all  petitions 
concluded  or  pending  under  section  15,  and  those 
presented  to  the  Commissioners,  any  opinion  ex- 
pressed as  to  the  relative  expedition  and  expense  of 
proceedings  before  the  Court  of  Chancery  and  the 
Commissioners,  must  be  only  an  imperfect  deduction 
from  some  few  selected  cases,  and  subject  to  be  af- 
fected by  a  preconceived  professional  bias  in  favour 
of  the  Commissioners  or  Chancery  practice,  as  the 
case  may  be.  It  would,  I  think,  appear,  if  the  re- 
turns I  have  suggested  were  procured  from  the 
Masters,  that  in  the  proceedings  before  them  the 
costs  of  fees  to  counsel,  stamps,  and  fees  were  much 
larger  than  in  the  Incumbered  Estates  Court,  while 
the  costs  of  advertising,  preparation  of  rentals,  and 
survey,  were  larger  in  the  latter  court. 

(To  be  continued  J 
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— ♦— 
Wi  «all  the  attention  oF  our  readers  to  a  decision 
opoD  a  question  of  great  practical  importance, 
which  will  be  found  in  the  reports  of  the  present 
number.  We  allude  to  the  judgment  of  Mr.  Justice 
Crampton  in  the  civil  bill  appeal  of  Carr  v.  Tot- 
^fiiAam,  relative  to  the  amount  of  rate  which  a 
inM4Vem«n  is  entitled  to  deduct  from  his  head 
landlord.  As  the  law  stood  from  the  1  &  2  Vic. 
c  56,  to  that  of  the  coming  into  force  of  th«  amend- 
ing Act— 12  k  Id  Vic  c  104_the  rule  which  re- 
gulated  this  deduction  was  one  of  remarkable  aim* 
plidty  and  readiness  of  application.  Section  74 
had  provided  that  where  <*  the  person  occupying 
<Qch  property  shall  be  liable  to  pay  a  rent,  in  re* 
*P6et  of  the  same  he  may  deduct  from  such  rent, 
fir  soeft  ptmnd  cfthe  retU  which  he  shall  be  liable 
M  f9ptnff  one  half  of  the  sum  which  he  shall  have 
pud  as  rate*  In  respect  of  each  pound  of  the  annual 
^tie,  {whether  such  ¥eni  shall  be  greater  or  less 
«•«  such  net  annual  value)y  and  so  in  proportion 
^  any  less  sum  than  a  pound."  This  (section  74) 
pit»poimded  the  rule  of  deduction,  not  as  between 
««  middleman  and  iipad  landlord,  but  as  between 


the  middleman  and  the  occupying  tenant.  So  long 
as  that  remained  hi  force,  in  order  to  determine 
what  amount  the  tenant  was  to  stop  from  liis  land- 
lord, it  was  enough  to  ascertain  that  the  tenant  had 
paid  a  particular  rflte  of  so  much  per  pound,  irre- 
spective  of  the  entire  amount  which  he  had  usually 
paid«  Suppose,  for  in8t;)nce,  that  the  premises  had 
been  rated  at  £10,  and  were  subject  to  a  rent  of 
£40,  the  landlord,  upon  the  tenant's  production  of 
the  duplicate  receipt  for  the  payment  of  a  rate  at 
say  8s.  In  the  pound  upon  £10,  amounting  to  the  sum 
of  £1,  was  bound  to  give  the  tenant  credit  as 
against  his  rent,  for  half  the  rate — say  Is.  in  re- 
spect of  each  pound  of  his  rent  of  £40 — amounting 
IB  the  whole  to  £2.  Thus  that  tenant  was  actually 
enriched  to  the  extent  of  £1  by  the  striking  of 
every  2s.  rate.  That  monstrously  absurd  and  un- 
just state  of  the  law  happily  no  longer  exists.  The 
next  section,  (75),  proceeded  to  regulate  the  amount 
of  deduction  as  between  the  middleman  and  the 
bead  or  next  immediate  landlord,  and  the  rule  given 
by  this,  when  construed  by  the  light  of  the  imme- 
diately preceding  section,  was,  as  we  have  ob- 
served, of  very  easy  application.  It  enacted, 
that  <*  when  any  person  receiving  rent  in  respe<  t 
of  any  rateable  property,  shall  also  pay  a  rent  iu 
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respect  of  the  same,  he  shall  be  entitled  to  deduct 
from  the  reot  so  paid  by  him,  a  sum  bearing  such 
a  proportion  to  the  amount  of  rate  deducted  from 
the  rent  received  by  him,  as  the  rent  paid  by  him 
bears  to  the  rent  received  by  him.**  In  the  Poor 
Law  Commissioners'  edition  of  the  Act,  (  1  &  2 
Vic.  c  56),  published  in  1839,  we  find  the  follow- 
ing note  appended  to  this  section,  for  the  purpose 
of  exemplifying  the  rule  there  laid  down :  «  The 
amount  of  rate  deducted  from  the  immediate  lessor 
is  half  the  poundage  of  the  rate  for  every  pound  of 
rent  received  by  him.  The  statement  here  is  in 
the  terms  of  the  rule  of  proportion,  but  for  practi- 
cal purposes  it  will  be  found  a  better  expression  of 
the  rule  to  call  the  share  of  all  receivers  of  rent,  from 
the  immediate  lessor  to  the  lord  of  the  fee,  the  half  of 
the  poundage  of  the  rate.**  It  is  clear  that  as  the 
third  proportional  was  then  half  of  the  poundage  of 
the  rate  on  the  rent  received  by  the  middleman,  so  the 
fourth  proportional  must  have  been  half  of  the  pound- 
age of  the  rate  on  the  rent  to  be  paid  by  the  middle- 
man. But  the  74th  section  has,  as  we  have  re* 
marked,  been  repealed,  and  half  the  poundage  of 
the  rate,  on  the  rent  recoverable  by  the  middleman 
is  no  longer  invariabfy  the  third  proportional. 
The  amount  of  that  rent  has  now  ceased  to  be 
a  material  element  in  the  account,  except  to  ascer- 
tain the  maximum  amount  of  deduction  by  the  oc- 
cupying tenant. 

The  lltb  secUon  of  the  12  &  13  Vic  c  104, 
enacts,  ^that  in  making  a  deduction  from  such 
rent  on  account  of  any  rate,  which  shall  be  made 
after  the  passing  of  this  Act,  it  shall  not  be  lawful 
for  any  occupier  of  property  rated  in  or  paying 
such  rate  to  deduct  thereout  a  larger  sum  than 
one  half  the  amount  of  the  rate,  wMch  he  shall  have 
paid  in  respect  of  such  property."  Thus  we  find 
that  the  deduction  by  the  occupier  is  no  longer  to  be 
one  in  respect  of  each  pound  of  the  rent,  and  it  is 
in  no  case  to  exceed  half  the  rate,  and  may  be  less 
than  that,  provided  that  the  valuation  exceed  the 
rent.  Hence  the  constant  ratio  which  the  deduc- 
tion used  to  bear  to  each  pound  of  the  rent  is 
wholly  done  away  with.  In  ascertaining  the  deduc- 
tion from  the  rent  payable  by  the  immediate  lessor, 
upwards  to  the  lord  of  the  fee,  section  75,  as  Mr. 
Justice  Crampton  observed,  still  remains  in  full 
force ;  but  not  so,  the  practical  observations  which 
we  have  already  quoted.  The  third  proportional 
is  now  completely  altered>  and  nothing  remains  but 
to  state,  in  eaoh  case,  a  sum  in  the  rule  of  three 
for  the  ascertainment  of  the  fourth  proportional, 


which  is,  as  arithmeticians  would  say,  no  longer 
deducible  ai  sight.  For  example,  take  the  case  of  a 
house  let  at  a  rent  of  £60,  rated  at  £40,  and  sub- 
ject to  the  head  rent  of  £20 ;  if  a  rate  of  2s.  per 
pound  had  b^n  imposed  prior  to  the  late  Act,  the 
head  landlord  should  have  allowed  a  rebate  of  pre- 
cisely 208 that  is  to  say,  £20  at  Is.,  (half  the  rate) 

per  pound.  Now  the  case  would  stand  thus :  As 
£60  is  to  £20  so  is  £2  (half  rate  of  2s.  od 
£40)  to  13s.  4d.  In  other  words,  in  the  particular 
case  now  before  us,  the  effect  of  this  change  of  the 
law  would  be  to  reduce  the  deduction  by  the  imme- 
diate lessor  from  his  landlord  to  2-drds.  of  what  it 
would  previously  have  been,  and  that  deduction 
would  in  all  cases  vary  according  to  the  disparity 
between  the  rack-rent  and  the  valuation,  never, 
however,  in  any  instance  exceeding  the  limit  of  half 
the  poundage  of  the  rate  in  respect  of  the  rent  it- 
self, but  which  maximum  it  might  possibly  attain  by 
reason  of  the  valuation  happening  either  to  equal 
or  to  exceed  the  occupaUon  rent. 


mCUMBERED  ESTATES  INdDIST  OOMMMOR. 
{CofUimiedfrom  page  236.) 

10.  What,  acoording  to  your  experience,  have 
been  the  practical  resdts  of  giving  a  Parliamentary 
Title? 

The  practical  results  of  giving  a  Parliamentary 
Title  have  been  chiefly,  I  oonoeive,  a  greatly  in- 
creased confidence  in  purchasers,  an  actual  addition 
to  the  marketable  value  of  incumbered  estates- 
purchasers  being  willing  to  give  much  larger  sums 
in  consequenoe  of  not  having  to  pay  heavy  costs  on 
the  investigation  of  title — and  an  increased  facility 
of  dealing  with  land.  The  costs  of  a  purchase  from 
the  Commissioners  average  about  1  per  cent,  on  the 
purchase  money,  while  in  Chancery  the  expense 
ranges  from  5  to  15  per  cent.  In  the  newspapers 
advertisements  are  found  every  week  either  offering 
loans  or  requiring  them,  with  notices  that  a  Parlia« 
mentary  Title  would  be  preferred  or  given,  though 
this,  of  course,  is  to  the  lender's  solicitor  a  less  pro- 
fitable investment  than  a  loan  on  the  old  system. 
Land  is  fast  becoming  a  marketable  commodity, 
easily  transferable  and  largely  dealt  in,  and  this  is, 
I  conceive,  a  great  national  advantage.  It  will  ge- 
nerally find  owners  in  those  best  fitted  to  manage 
and  retain  it.  Every  other  sort  of  title  but  a  Par- 
liamentary ha<  grown  into  much  disrepute.  The 
Parliamentary  conveyances  are  short  and  dear,  and 
every  man  likes  to  understand  that  his  title  is  ab- 
solutely unimpeachable.  It  has  been  ascertained, 
too^  that  the  sole  argument  used  against  the  powers 
of  the  Commissioners,  ^  that  they  might  sell  one 
man's  estate  for  another  man's  debt^"  ill  founded 
even  as  argument*  is  utterly  worthless  as  a  fact. 
The  terror  and  argument  are  alike  now  exploded. 
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II.  In  your  opinion,  should  the  privilege  of  ob- 
taining a  Parliamentary  Title  be  continued  and 
made  permanent  ? 

It  would  be  a  serious  injustice  to  creditors  and 
owners  a(  estates  not  to  render  permanent  the 
power  of  giving  a  Parliamentary  Title.  It  will  be 
readily  perceived  that  discontinuing  the  power 
would  be  attended  with  the  following  results :  The 
value  of  former  Parliamentary  Titles  would  at  once 
be  TB\6ed  in  the  money  market,  and  that  of  other 
estates  depreciated.  One  would  possess  a  conside- 
rable premium  over  the  other,  and  owners  and  cre- 
ditors would  be  sufferers.  One  class  of  estates 
would  be  readily  marketable,  the  other  not. 

12.  Should  that  privilege  be  confined  to  estates 
incumbered,  or  should  the  proprietor  of  an  unin* 
cumbered  estate  have  the  privilege  of  transferring 
a  Parliamentary  Title  by  submitting  his  title  to  a 
jodicial  investigation  ? 

The  privilege  should  be  equally  extended  to  cre- 
ditors' suits,  and  suits  by  an  incumbered  owner  to 
divest  himself  of  his  embarrassments  by  selling  por- 
tions of  his  estate,  just  as  at  present  in  the  Incum- 
bered Estates  Court.  Owners  have  largely  availed 
themselves  of  the  power  conferred  on  the  Commis- 
liooers  of  Incumbered  Estates  to  sell  at  the  instance 
of  an  incumbered  proprietor ;  and  I  could  name 
many  cases  where  such  owners,  by  early  availing 
themselves  of  this  privilege,  have  beeu  enabled  to 
terminate  most  expensive  proceedings  in  Chancery, 
and  preserve  for  themselves  a  considerable  portion 
of  estates,  which  a  few  years'  litigation  would  have 
frittered  away. 

13.  Slaould  the  privilege  of  obtaining  a  Parlia- 
meotarv  Title  be  limited  to  lands  of  any  particular 
teoorer 

It  might  be  unnecessary  to  extend  the  privilege 
of  giving  a  Parliamentary  Title  further  than  by  the 
amended  Acts  is  now  vested  in  the  Incumbered 
Estates  Commissioners,  viz. :  Estates  in  fee  or  fee 
farm,  and  other  interests  classed  in  sections  16  and 
17  of  the  first  Act,  and  a  contingent  power  in  cases 
falling  under  section  2  of  the  Act  of  1853 ;  but  I 
would  rather  be  in  favour  of  conferring  the  power 
as  to  estates  of  every  kind,  and  on  sales  by  the 
Court  of  Chancery,  of  Bankruptcy,  or  Insolvency, 
assimilating  them  to  sales  in  market  overt  of  per- 
sonal chattels. 

14.  In  case  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  think  that  the  Masters  could,  in  addi- 
tion to  their  other  business,  discharge  the  duties  at 
present  discharged  by  the  Incumbered  Estates  Com- 
missioners ? 

I  am  confident  that  if  the  powers  of  the  Incum- 
bered Estates  Commissioners  were  transferred  to 
the  Masters  in  Chancery,  they  would  be  unable  to 
perform  the  duties  of  the  Commissioners  in  addi- 
tion to  their  other  business.  It  seems  to  me  that 
the  Masters  generally  have  as  much  business  as 
they  can  efliciently  and  expeditiously  discharge. 
There  is  every  probability  of  a  yearly  increase  in 
their  ordinary  business  as  the  prosperity  of  the 
country  revives  and  improves,  and  I  have  very  lit- 
tle doubt  that  the  business  of  any  one  of  the  Com- 
missioners, divided  amongst  the  present  Masters, 


would  bring  them  in  all  the  offices  to  a  stand.  It 
would  be  the  most  burthensome  addition  which 
could  be  made  to  the  Masters'  present  duties.  The 
mere  reading  of  the  abstracts  of  title  and  directing 
searches,  no^  performed  by  each  Commissioner 
personally,  is,  I  conceive,  the  most  arduous  and 
fatiguing  labour  which  can  be  performed  by  a 
judge.  Every  barrister  could  state  that  of  all  hif 
business  the  most  laborious  and  tedious,  that  re- 
quiring most  care  and  involving  the  heaviest  re- 
sponsibility, is  advising  on  titles.  A  very  short 
title  will  require  the  labour  of  two,  four,  or  more 
nights.  The  Commissioners  are  indeed  a  little  as- 
sisted by  their  examiners  noting  the  abstract,  and 
at  times  by  counsel's  opinion,  but  the  abstracts  are 
always  read  by  them  carefully,  their  opinion  formed 
on  it,  and  judgment  and  registry  searches  directed 
personally.  This  one  portion  of  their  labour  is  so 
very  great  that  I  am  sure  it  alone  would,  in  addi- 
tion to  their  other  duties,  entirely  overburden  the 
Masters,  and  without  this  duty.being  performed  by 
the  judge  himself,  it  would  be  wrong  to  allow  the 
court  or  Master,  or  any  court,  to  give  a  parlia- 
mentary title.  The  sale  would  not  be  by  the  court 
or  responsible  judge,  but  by  interested  parties,  by 
counsel  and  solicitors,  creditors  and  suitors.  Be- 
sides, the  Masters  would  have  both  to  learn  a  new 
system,  very  different  from  the  old,  and  to  forget 
the  old,  and  experience  will,  I  believe,  tell  that  this 
double  task  is  not  an  easy  one.  The  Masters  are 
zealous  and  painstaking  officers,  and  I  would  not 
in  the  least  be  understood  as  depreciating  their  la- 
bours. One  or  two  of  them  may  have  compara- 
tively lighter  duties  at  present  thamthe  others,  but 
that  accidental  circumstance  will  probably  soon  be 
altered,  and  each  year  will  add  to  the  general  bu- 
siness of  Chancery,  and  increase  sufficiently  the 
Masters'  duties.  This  answer  must  of  course  be 
taken  in  connexion  with  that  I  have  already  given 
to  Question  7. 

15.  What  would  you  suggest  as  to  the  right  of 
appealing  from  the  Master *s  orders  in  case  the 
duties  of  the  Commissioners  were  transferred  to 
them  ? 

I  have  before  stated  that  one  of  the  principal 
facts  which  contributed  to  the  successful  working 
of  the  Commissioners  of  Incum'bered  Estates  was 
the  mode  of  appeal,  first  to  the  full  Court  of  Com- 
missioners, and  then  to  the  Privy  Council.     If  the 
duties  of  the  Commissioners  are  transferred  to  the 
Masters  a  similar  system  of  appeal  should  be  estab- 
lished.    An  appeal  should  always  be  from  an  in- 
dividual judge  to  a  tribunal  consisting  of  several. 
An  appeal  from  one  judge  to  another  is  seldom  sa- 
tbfactory,  and  there  is  virtually  no  appeal  from  the 
Chancellor.    The  Court  of  Appeal,  which  might 
•it  weekly  in  the  Nisi  Prius  Court,  could  be  made 
a  most  valuable  one  bv  constituting  it  nearly  as 
follows : — The  Chancellor  presiding  in  all  appeaU» 
the  Ex- Chancellor,   Master  of  the  Rolls,  Senior 
Master,  three  ChieiP  Judges,  and  reiil  Estate  Court 
Master — four  to  form  a  quorum.     All   appeals 
from  the  decision  of  any  of  the  branches  of  the 
Court  of  Equity  should  be  first  to  this  tribunal.     I 
apprehend  that  the  Chancery  appeal  Court  in  En^ 
land  has  been  found  most  beneficial,  and  from  a 
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lengthened  acquaintance  with  the  feelings  of  suitors  I 
and  of  the  legal  profession  in  Ireland,  I  can  state 
that  the  want  of  a  good  Equity  Appeal  Court, 
which  might  dispense  with  the  necessity  of  an  ap- 
fyeal  to  the  House  of  Lords,  and  sobstitnte  a  satls^ 
factory  tribunal  consisting  of  sovmaI. members,  in- 
stead of  the  graduated  appeal  from  the  Masters  to 
the  Master  of  the  Rolls,  from  the  latter 'judge  to 
the  Chancellor,  is  much  felt^  The  Judicial  Com- 
mittee of  the  Privy  Council  has  been  -^ound  to  con«- 
stitute  an  excellent  appellate  tribunal,  and  the 
Appeal  Court  I  have  suggested  is  dosely  analogous 
to  it.  The  right  of  appeal  generally  should  be 
limited  as  to  time,  e^^  two  calendar  months,  unless 
when  the  long  vacation  intervenes,  and  then  three 
would  be  an  amply  sufficient  linkit^ 

16.  Cab  you  suggest  to  the 'Commissioners  any 
other  matter  of  importance  not  indnded  la  youi* 
answers  to  the  feregoing  questtona,  and  beaffing 
^  upon  the  subject  of  the  inquiry  ? 

It  may  be  well  toremarlc  that  a  mere  transfer  of 
powers  from  one  tribunal  to  another  has  scarcely 
ever  been  a  suocessfnl  mode  of  legislation  ;  but  it 
may  present  a  very  desirable  opportunity  for  re- 
modelling a  practice  found  defective  or  susceptible 
of  improvement.  The  tencnr  of  the  Commission 
under  the  authority  of  which  the  queries  which  I 
have  answered  were  framed,  contemplates  annexing 
to  Chancery  the  powers  of  the  Commissioners  of 
Incumbered  Estates,  and  perhaps  of  bringing  sum* 
roarily  under  the  15th  section  all  cases  now  subject 
to  the  Commissioners'  jurisdiction.  This  alone 
would  be  unsatisfactory,  and  I  have  little  doubt 
would  in  the  end  prove  a  most  imperfect  machinery 
for  the  sale  of  estates.  The  general  procedure  of 
tbe  Court  of  Chuncery,  and  the  jurisdiction  of  its 
members,  require  extensive  alteration  and  im- 
provement. Solicitors  can  now  practise  without 
the  aid  of  counsel  (and  do  so)  in  the  Incumbered 
Estates  Court,  and  within  the  few  years  that  court 
has  been  in  operation  a  marked  improvement  has 
talcen  place  in  the  general  knowledge  of  real  pro- 
perty possessed  by  the  solicitors  practising  there, 
and  in  their  style  of  conducting  business.  They 
cannot  be  heard  in  the  Master's  office  in  the  mere 
formal  proceedings,  under  the  15th  section.  This 
should  be  remedied.  Such  a  monopoly  is  injurious 
to  the  best  interests  of  tbe  Bar,  as  it  is  prejudicial 
to  suitors.  The  ordinary  proceedings  to  sell  an 
incumbered  estate  are  purely  routine^  An  analysis 
of  the  petitions,  decretal  orders,  &&,  in  such  cases, 
would  show  that  they  have  no  essential  difibrence  i 
so  as  to  the  charges  and  oiaims.  It  ia  all  routine. 
There  should  therefore  be  fraiped  ^and  circulated 
petitions,  decretal  orders,  (rather eoodlCfoDal  ordara 
dor  sale),  elaims,^  scbaduliss  of  iseooibraQaei^iid  a 
aoUaitoriof  fkNTOfuni  intaingaiuMiaMNdd^U  m^^^lm% 
€»mMjt  or  withoilly  o^castoiiat  nssisUiice  *t»  pa* 
isult«rly:difiicnlt  easte)from  vonMset  'Tf^Mastav^ 
should  have  originaij  %M  not  delegated  jurisdic- 
tion, aod  have  the  rank'  and  be  styled^  Eouitj^ 
Judges.  Tbe  Cbaoeellor  aod  Master  of  the  Rolls) 
should  equally  hear  causes,  and  minor  and  lunacy 
matters,  &c.  The  three  Junior  Masters  for  the 
time  being  should  be  the  Commissioners  for  selling 
estates.     A  large  «ourt  to  sell  estates  in,  and  for 


hearing  appeals,  with  competent  officers,  should  be 
erected.  Above  all,  public  triennial  returns  of  the 
state  of  business,  suits  pending,  sales,  &Cn  should 
be  rigidly  enforced  and  published.  Without  these, 
or  extensive  alterations  and  improvements  such  as 
I  have  suggested,  and  a  strict  superintendence  and 
public  control  kept  over  the  progress  ofintprovemeiit 
tn  the  Court  of  Chancery,  tiie  improvement  whicb 
already  has  been  effected  in  the  working  of  the 
court  wUl  be  neutralised.  From  many  sources  I 
have  been  informed  that  the  English  Chancery  re- 
form is  already  somewhat  obstructed.  Suits  in  that 
court  seem  returoing  to  thdr  primitive  state  of  ex- 
pense aed  delay.  The  general  principles  of  Lord 
St.  Leonard's  Chancery  Reform  Bill  deserve  much 
attention,  and  might,  with  such  modifications  as  tbe 
working  of  the  systeu  has  suggested,  be  applied  ia 
Ireland. 

ROBEBO^   LoNaFl£I.I>^ 


AkSWERS  of   ChABLBS    RotLRSTON,    ESii',   Q*C», 

TO  QuESTioBS  in  Papbb  No.  7. 

1.  According  to  your  experience,  has  Uie  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  worked  well  ? 

In  my  opinion,  and  according  to  my  experience, 
the  course  of  practice  and  procedure  adopted  in 
the  Incumbered  Estates  Court  has  worked  very 
well ;  and  I  am  sure  no  statute,  so  comprehensive 
in  its  object,  and  introducing  such  startling  novd- 
ties  into  the  system  of  legal  and  equity  proceedings, 
ever  passed  which  presented  fewer  difficulties  of 
construction, 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice  ?  If  so,  state  the 
same,  and  any  remedies  which  you  cau  suggest. 

I  think  there  are  some  things  requiring  remedy 
-—though  one  can  scarcely  call  them  defects  or 
imperfections  in  the  practice-^and  I  will  state  them 
and  suggest  remedies.  Though  one  of  the  objects 
of  the  statute  is  to  sell  and  distribute  the  funds 
with  as  much  speed  as  is  consistent  with  justice 
and  right,  yet  several  cases  have  undoubtedly  been 
a  long  time  in  Court,  and  parties  desirous  of  post- 
poning sales  or  decisions  against  them,  often  show 
cause  against  conditional  orders  for  sale  or  appeal 
from  a  single  Commissioner  to  the  full  court,  whioh, 
sitting  as  it  does  but  two  days  in  each  week,  and 
from  unavoidablecauses  not  even  able  to  do  that  with 
regulari  y,  and  being  oflen  obliged  to  postpone 
cases  involving  serious  questions  fVom  the  difficulty 
of  getting  up  counsel,  owing  to  thesitoatioB  of  th4 
court,  cannot  dispose  of  its  motions  as  speedily  as 
is  often  aecessary,  and^always  desirable.  It  Js  not 
easy  te  meet  this  evil ;  but  although  the  decisioo^ 
of  Iha  fell  ieoonrgiv^  mostgeneral  satisfabtioi^  <siitt 
I  would  do  away  witb  it,'  mi  far  ka  ettlMtitute  rfi 
ferfto  my  answer  to  the  bextquery.^  Another  oiat^ 
ter  which  requires^  remedy,  in  my  opinion,  is  tbe 
mode  of  giving  notice  to  tenants.  I  know  man^p 
cases  of  hardship  have  arisen  from  parties  having 
actually  lost  interests  in  land  by  not  being  served 
with  notice  or  being  otherwise  informed  of  the  pro* 
ceedings  to  sell,  as  bearing  on  their  interests  ;  and 
I  have  had  many   cases  before  me  exemplifying 


Digitized  by  LjOOQIC 


1855.] 


THE  IRISH  JURIST. 


241 


this :  for  instance,  middlemen  holding  valuable  in- 
terests under  the  owner  by  leases,  and  their  ten- 
ants being  the  occupiers,  the  latter  are  the  persons 
served  with  the  notice  and  returned  on  the  rental, 
and  after  the  sale  the  middle  intetest  is  gone,  as  the 
occupier  has  too  often  a  direct  interest  in  not  let- 
ting his  immediate  landlord  know  anything  of  the 
notice.  In  cases  where  there  is  a  receiver  acting 
on  a  rental,  or  where  an  owner  is  the  petitioner, 
whose  rental  attached  to  the  petition  is  therefore 
likely  to  be  quite  correct,  this  evil  may  not  arise  ; 
hot  in  all  other  cases  it  may  ;  and  in  the  latter  class 
of  cases  1  would  suggest  that  some  one  better  qua- 
liBed  to  ascertain  tenancies  and  explain  the  notices 
than  a  common  process-server  or  bailiff  should  be 
employed  for  thkt  purpose  by  the  solicitor,  who 
iboold  then  be  answerable  to  the  court  for  the 
truth  of  the  rental ;  or  perhaps  some  stringent 
rale  should  be  made  to  compel  the  owners  to  re- 
torn  true  rentals,  and  the  court  could  act  on  them. 
A  third  evil  arises  from  the  power  that  exists  in 
any  creditor,  to  however  small  an  amount,  and 
however  low  in  point  of  priority,  of  presenting  a 
petition  to  sell  any  estate,  however  large,  of  the 
most  complicated  title,  by  a  solicitor  who  knows 
nothing  of  the  lands,  the  rental,  or  the  title,  or 
where  a  single  title-deed  is  or  can  be  procured, 
or  copies  of  them.  This  naturally  causes  imperfect 
abstracts,  mistakes  in  rentals,  and  often  a  year's  de- 
lay in  looking  for  deeds,  and  expense  of  taking  out 
memorials,  otherwise  unnecessary;  and  I  need 
Wdly  say  the  registry  affords  little  help  in  showing 
the  trusts  of  a  d^  to  a  sufficient  certainty.  To 
remedy  this  I  would  make  a  rule,  that  any  owner 
or  other  creditor  who,  on  being  served  with  the 
conditional  order  for  sale,  or  without  being  so 
served,  brought  into  '|the  office  within  the  time  li- 
mited for  showing  cause  (or  such  further  time  as 
tlie  rule  should  specify),  a  full  and  satisfactory 
rental  and  abstract  of  title  on  which  the  Commis- 
•ioner  could  at  once  act,  verified  by  his  solicitor 
and  himself,  together  with  all  deeds  and  leases  in 
bis  possession,  or  full  and  accurate  information 
where  tbey  are — should  have  the  carriage  of  the 
>ale  and  hia  costs,  whatever  be  the  result. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practice,  which,  in  your  opinion,  would  be  cal- 
culated to  improve  the  system  ? 

I  do  not  understand  why  one  Commissioner 
■bould  have  a  different  title  and  salary  from  the 
other  two,  with  just  the  same  duties  and  labour. 
In  my  opinion  this  very  important  court,  if  conti* 
imed,  should,  like  all  other  courts,  haf  e  a  head,  but 
^  would  restrict  his  duties  to  fiating  all  petitions, 
bearing  all  appeals,  and  disposing  of  what  are  now 
called  full-court  motions;  ihb  woiiM  give  the 
Commissionera  two  daya  a-weekmore  for  obambef 
^oess  eacl^  which  ;roold  be  more  than  ap  equir 
vsleotibr  withdramng  chamber  business  from  the 
thief  Commissioner,  expedite  the  business  very 
moch  by  accelerating  what  are  called  full-court 
motions,  and  enable  the  chief  Commissioner,  if  a 
member  of  any  other  court,  to  give  more  time  to 
it«  duties  than  he  now  could ;  and  in  this  case  I 
would  leave  the   appellate  jurisdiction  from  the 


chief  Commissioner  just  as  it  is  at  present,  except 
that  I  would  advise  that  the  ultimate  Appellate 
Court  should  have  the  power  of  awarding  costs. 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court,  or  its  mode  of  procedure^ 
which,  in  your  opinion,  have  mainly  contributed  to 
its  successful  operations  ? 

That  the  same  persons  by  whom  the  first  step  Is 
directed  in  any  matter,  carry  it  out  all  through-* 
the  chejapnesa  of  the  proceedings — the  certainty  of 
sales  without  opening  biddings — ^the  parliamentary 
title  conferred  on  a  purchaser — ^that  the  solicitor 
having  the  carriage  is  sure  of  his  coftts  when  he 
finishes  his  case. 

5.  In  the  event  of  a  transfer  of  the  powers  of 
the  Incumbered  Estates  Court  to  the  Court  of 
Chancery,  do  you  think  the  practice  of  the  Incum- 
bered Estates  Court,  or  any  and  what  part  of  it, 
should  be  introduced  into  Chancery  ? 

The  entire  of  it,  except  with  such  changes  as  I 
suggest  in  my  answers  to  the  second  and  fifteenth 
queries ;  and  if  the  new  business  is  thrown  on  the 
present  Masters  in  Chancery,  the  whole  will  come 
to  a  stand  still. 

6.  Is  the  proceeding  for  sale  of  an  estate  in  Chan- 
cery, under  the  15th  section,  as  prompt  or  as  effec- 
tual a  proceeding  as  a  petition  in  the  Incumbered 
Estates  Court  ? 

Certainly  not  as  effectual ;  and  if  I  am  to  answer 
the  question  as  to  the  relative  speed — assuming  the 
two  petitions  to  be  the  only  ones  in  each  court, 
not  as  prompt ;  of  course  the  promptitude  depends 
on  the  other  business  of  the  court,  which,  accord- 
ing to  its  extent  and  nature,  more  or  less  accele- 
rates or  delays  the  proceedings  in  any  one  matter 
in  either  court.  • 

7.  If  the  Court  of  Chancery  had  power  to  give  a 
parliamentary  title,  do  you  think  that  sales  could 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
Incumbered  Estates  Court  ? 

I  think  not  as  cheaply,  under  its  present  system, 
and,  as  stated  in  my  answer  to  the  6th  section,  may 
be  more  or  less  prompt  according  to  circum- 
stances. 

8.  Do  you  think  that  it  would  be  necessary,  in 
case  the  powers  of  the  Incumbered  Estates  Court 
were  transferred  to  Chancery,  that  the  exemption 
from  fees  and  stamps,  which  proceedings  in  the 
former  Court  possess,  should  be  continued  in  the 
Court  of  Chancery  ? 

I  certainly  do.  I  am  of  opinion  that  any  pos- 
sible clog  to  the  free  transfer  of  land  or  property 
should  be  done  away ;  and  certainly  that  the  ex  • 
emptions  in  this  query  should  be  continued  in  the 
Court  of  Chancory. . 

9*Caii.ypu.!CatMaate  the  comparative  expenses 
at  fff^miU.0tA^W.w  Chancery,  under  the  I5tii 
•^Bl}0bf^mA»*^:c9tii^An  the  Incumbered  Estates 
CourtUiJlndr  frhal-isaisies  the.  difference  ta  expease  ? 
.  I  canbot)  but.  of  this  I  am  sure,  from  bllla  of 
oosu  which  have  come  hj^fore  me  in  both^lhat^the 
sale  .in  4he  Jncumbj^red  JBsUtea.  .Ctfurt  \$  cheaper, 
except,  perhaps,  in  the  case  o£ one  crediUM,*  one  re- 
spondent, and  one  tenant  on  the  land  sold. 

1 0.  What,  according  to  your  experience,  have  been 
the  practical  results  of  giving  a  parliament  ryiitle? 
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I  think  the  parliamentary  title  one  of  ihe  great- 
est benefits  of  the  Act,  and  the  first  beneficial  re* 
suit  is,  that  it  certainly  adds,  and  has  added,  to  the 
value  of  the  thing  sold,  and  increased  the  purchase 
money.  It  also  gives  a  security  to  a  purchaser 
which,  even  under  Chancery  sales,  he  never  had 
before,  and  facilitates  the  future  transfer  of  pro- 
perty both  in  time  and  expense,  the  value  of  tlie 
former  being  often  incalculable  to  a  seller,  and  the 
latter  a  clear  gain  to  both  seller  and  buyer. 

11.  In  your  opinion,  should  the  privilege  of  ob- 
taining a  parliamentary  title  be  continued  and  made 
permanent? 

Undoubtedly  ;  I  consider  it  a  benefit  both  to  the 
individuals  sellinjg;  and  buying,  and  to  the  country 
generally. 

12.  Should  that  privilege  be  confined  to  estates 
incumbered,  or  should  the  proprietor  of  an  unin- 
cumbered estate  have  the  privilege  of  transferring 
a  Parliamentary  title  by  submitting  his  title  to  a 
judicial  investigation  ? 

I  think  the  privilege  should  not  be  confined  to 
incumbered  estates ;  and  as  a  proprietor  of  an  un- 
incumbered estate  can  now  indirectly,  by  creating 
a  charge,  obtain  and  give  a  Parliamentary  title,  I 
would  allow  him  to  do  so  directly. 

13.  Should  the  privilege  of  obiaining  a  Parlia- 
mentaiT  title  be  limited  to  lands  of  any  particular 
tenure  ? 

I  think  not ;  the  less  the  estate  is  in  value  the 
more  benefit  its  owner  or  purchaser  will  have, 
comparatively,  by  a  Parliamentary  title,  if  again 
disposing  of  it. 

14.  In  case  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  think  that  the  Masters  could,  in  addi- 
tion to  their  other  business,  discharge  the  duties 
at  present  discharged  by  the  Incumbered  Estates 
Commissioners  ? 

I  should  say  it  would  be  impossible.  I  have 
known  what  would  form  the  materials  for  five 
equity  suits,  and  more,  often  decided  on  the  settling 
of  one  schedule. 

15.  What  would  you  suggest  as  to  the  right  of 
appealing  from  the  Master's  orders  in  case  the 
Hluties  of  the  Commissioners  were  transferred  to 
them? 

I  would  leave  the  Privy  Council  the  ultimate 
appeal  as  now,  and  one  appellate  jurisdiction  be- 
tween the  Master  and  it ;  and  I  would  give  that  to 
the  Master  and  it ;  and  I  would  give  thsft  to  the 
Master  of  the  Rolls,  as  the  Chancellor  would  sit  in 
the  Privy  Council 

16^.  Can  you  suggest  to  the  Commissioners  any 
other  matter  of  importance  not  included  in  your 
answers  to  the  foregttlug  questions,  and  bearing 
upon  the  subject  of  the  inquiry  ? 

None,  except  the  vast  importaoce  and  advantage 
to  suitors  I  my  own  profession,  the  solicitor's  profes- 
sion, and  ibe  public  generally^  to  retnove  the  Court 
of  Incumbered  Est«te8  down  to  the  Four  Courts. 
[  have  iieard  solicitors  complain  that  the  affidavits 
filed  in  the  offices  are  not  made  up  in  books  and 
indexed  at  the  end  of  the  year,  as  in  Chancery, 
which  would  expedite  every  one  searching  for  an 
affidavit  considerably ;  but  as  similar  queries  to 


those  I  have  answered  have  been  submitted  to  so* 
licitors  and  otliers,  they  can  best  speak  of  such  in- 
conveniences if  they  exist.  In  conclusion,  I  cannot 
help  saying,  that  in  my  opinion  it  will  be  very  diffi- 
cult to  amalgamate  the  Incumbered  Estates  Court 
and  its  practice  with  the  Court  of  Chancery  and  its 
practice,  without  losing  many  of  the  benefits  of  the 
former  court,  and  gaining  for  it  not  a  single  ad- 
vantage. And  as  there  must  be  additional  Mas- 
ters, many  additional  hands  employed,  and  great 
confusion  arising  from  the  mixture  of  two  systems 
essentially  diflerent  in  their  nature,  details,  and  ob- 
jects, I  have  no  doubt  that  it  would  be  more  eco- 
nomical to  the  Government,  more  satisfactory  to 
all  classes,  and  more  beneficial  to  the  country,  that 
the  Incumbered  Estates  Court  should  be  a  separate 
jurisdiction,  if  it  is  permitted  to  exist  at  all 

Crablbs  Hox-lsston. 


Answers  of  B.  C.  Loyd,  Esq^  Q  CX,  to  Ques- 
tions IN  Pafeb  No.  7. 

1.  Aocordinff  to  your  experience,  has  the  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  worked  well  ? 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice?  If  so,  state  the 
same,  and  any  remedies  which  you  can  suggest. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practioe,  which,  in  your  opinion,  would  be  cal- 
culated to  improve  the  system  ? 

According  to  my  experience,  except  for  the  pre- 
cipitancy of  the  sales  in  the  early  period  of  the 
Commission,  1  think  the  course  of  practice  and 
procediu'e  adopted  by  the  Incumbered  Estates 
Court  has,  on  the  whole,  worked  well ;  but,  the 
proceedings  being  in  a  great  measure  ejt  parte 
until  the  fiual  schedule  comes  to  be  adjudicated 
upon,  the  system  is  not,  in  my  mind,  so  well 
adapted  for  the  investigation  of  disputed  questions 
of  fact,  or  the  decision  of  difficult  and  complicated 
questions  of  law.  I  consider  the  practice  adopted 
by  the  Masters  in  Chancery,  under  the  I5th  section 
of  the  Chancery  Act,  to  be  more  satisfactory,  which 
is  this :  when  a  petition  is  brought  into  the  Mas- 
ter's office,  it  is  usually  directed  to  stand  as  a 
charge ;  the  parties  then  attend  before  the  Master, 
and  if  there  are  questions  of  fact  to  be  investigated, 
or  questiomr  of  law  to  be  decided,  the  Master  gives 
directions  as  to  the  most  convenient  course  for 
having  the  former  put  in  a  proper  course  for  inves- 
tigation, and  the  latter  properly  raised  for  his 
decision*  And  when  all  the  matters  are  adjudi- 
cated upon  by  the  Master,  his  decisions  are  embo- 
died in  one  order,  which  remains  for  the  inspection 
of  all  f>artie8  for  a  certain  time»  in  order  that  any 
person  who  considers  himself  aggrieved,  may  take 
the  opinion  of  the  Court  of  Appeal  Whereas,  in 
the  Incumbered  Estates  Court,  the  parties  meet 
for  the  first  time  upon  the  occasion  of  ruling  the 
schedule,  which  rulings  are  frequently  accompanied 
by  orders  for  payments  made  at  the  time.  I  think 
this  system  has  had  the  effect  of  taking  parties  too 
much  by  surprise,  either  from  not  being  sufficiently 
acquainted  with  the  case  they  have  to  meet,  or  with 
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the  effects  of  the  ruliogs  made  as  to  the  claims  of 
other  persons.  I  would  suggest  that  the  creditors 
upon  the  schedule  should  have  the  privilege  of  ex- 
amining the  abstract  of  title  lodged  with  the  Com* 
miseioners,  and  that  the  rulings,  when  UMide,  should 
be  embodied  in  one  order,  to  remain  for  the  in- 
spection of  all  parties,  and  not  to  be  acted  upon  for 
a  short  time,  to  be  fixed  by  the  court. 

4.  What  are  the  peculiar  circumstances  in  the 
coDstltution  of  the  court  or  its  mode  of  procedure 
whichy  in  your  opinion,  have  mainly  contributed  to 
its  successful  operations  ? 

The  peculiar  circumstances  in  the  constitution 
of  the  Incumbered  Estates  Court  and  its  procedure 


the  substitution  of  service  in  the  case  of  a  party  out 
of  the  jurisdiction,  which  is  odea  a  mere  matter  of 
course. 

6.  Is  the  proceeding  for  sale  of  an  estate  in 
Chancery,  under  the  15th  Section,  as  prompt  or  as 
effectual  a  proceeding  as  a  petition  in  the  Incum- 
bered Estates  Court  ? 

7.  If  the  Court  of  Chancery  had  power  to  give 
a  Parliamentary  title,  do  you  think  that  sales  could 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
Incumbered  Estates  Court? 

8.  Do  you  think  that  it  would  be  necessary,  in 
case  the  powers  of  the  Incumbered  Estates  Court 
were  transferred  to  Chancery,  that  the  exemption 


which,  in  my  opinion,  have  mainly  contributed  to   from  fees  and  stamps,    which  proceedings  in  the 


its  success,  are :  Ist,  the  practice  of  selling  the 
estate  in  the  first  instance,  and  transferring  the 
litigation  from  the  land  to  the  fund  in  court ;  2nd  | 
— and  the  principal  one — the  practice  of  compell- 
ing the  same  Judge,  before  whom  the  proceeding 
has  originated,  to  bring  to  its  final  determination, 
subject  only  to  the  right  of  appeal.  No  one  who 
has  not  had  the  opportunity  of  practical  experience 
can  appreciate  the  delay,  expense,  and  miscarriage 
consequent  upon  the  system  of  one  judge  commu- 
nicating with  another,  through  the  medium  of 
orders  drawn  in  a  technical  foniH  and  reports  to 
be  made  in  pursuance  of  such  orders.  I  have  known 
matters  settled  in  half  an  ^our  in  procedures  on 
petition,  under  the  15th  section  of  the  recent 
Cbanoerj  Act,  which  would  have  taken  many 
months  to  be  disposed  of  under  the  system  of  refe- 
rences and  reports. 


former  Court  possess,  should  be  continued  in  the 
Court  of  Chancery? 

9.  Can  you  estimate  the  comparative  expenses 
at  present  of  a  sale  in  Chancery,  under  the  15th 
section,  and  a  sale  in  the  Incumbered  Estates 
Court,  and  what  causes  the  difference  in  expense  ? 

I  think  the  proceeding  for  sale  of  an  estate  in 
Chancery,  under  the  15th  section  is  quite  as  prompt, 
and  if  a  Parliamentary  title  were  given,  would  be 
quite  as  effectual  a  proceeding  as  a  petition  in  the 
Incumbered  Estates  Court.  I  know  of  one  case  in 
which,  although  accounts  had  to  be  taken  of  real 
and  personal  estate,  the  purchaser  was  put  into 
possession  in  four  months  after  the  petition  was 
presented,  the  parties  having  consented  to  an  im- 
mediate sale.  1  have  annexed  to  this  paper  a 
statement  furnished  to  me  by  Mr.  Smith,  Master 
Brooke's  Examiner,  which  will  show  the  number 


5.  In  the  event  of  a  transfer  of  the  powers  of  the  of  petitions  referred  to  Master  Brooke,  under  the 
Incumbered  Estates  Court  to  the  Court  of  Chan-  I  15th  section  of  the  Chancery  Act,  as  well  as  those 
eery,  do  you  think  the  practice  of  the  Incumbered  |  in  which  a  sale  was  prayed  and  afterwards  de- 
Estates  Court  or  any  and  what  part  of  it  should  i  creed  ;  and  considering  that  most  of  these  involved 


be  introduced  into  Chancery  ? 

In  the  event  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
cery, I  should  think  a  great  deal  of  the  practice 
of  the  former  court  could  be  introduced  into  Chan- 
cery. 1st.  I  think  any  tenant  for  life,  or  remain- 
derman, should  have  power  to  petition  for  sale  of 
the  estate  for  a  debt  affecting  the  inheritance  as 
well  as  a  creditor^  2nd.  I  think  the  sale  should 
be  made  at  an  early  stage  of  the  case,  and  the  liti- 
gation transferred  to  the  fund  in  court — at  all 
events,  in  those  cases  where  the  estate  is  incum- 
bered to  half  its  value,  and  a  form  of  conveyance, 
authenticated  under  the  hand  and  seal  m  the 
judge,  who  makes  the  decree  for  a  sale,  should  be 
sufficient.  Srd.  That  the  same  Judge  or  Master 
before  whom  the  proceedings  originate  should  have 
the  disposition  of  the  whole  cause,  suli^eot  only  to 
the  right  of  appeal.  4tfa.  That  some  modification 
of  the  seliedule  system  should  be  adopted,  otb^ 
That  the  Judge  or  Master  who  roles  upon  the 
daim  should  also  have  power  to  make  orders  for 
payment  and  distribution  of  the  fund,  as  well  as 
every  other  order  necessary  to  bring  the  cause  to 
a  terminatioB«  At  present,  the  Masters  who,  under 
the  15th  section  of  the  Chancery  Act,  are  em^ 
powered  to  adjudicate  upon  the  merits  of  the  whole 
cause  coming  under  that  section,  are  not  permitted 
to  distribute  the  fund,  .or  even  to  make  an  order  for 


the  taking  of  accounts  of  real  and  personal  estates 
and  the  administration  of  assets,  I  believe  it  will 
be  found  to  verify  what  I  have  stated.  I  think, 
also,  that  if  there  were  an  exemption  from  fees  and 
stamps,  the  proceedings  in  the  Court  of  Chancery 
would  be  quite  as  cheap,  if  not  more  so,  than  those 
of  the  Incumbered  Estates  Court,  and  that  any 
difference  in  favour  of  the  latter  is  owing  to  the 
exemption  from  those  duties.  The  exemptiou  from 
fees  and  stamps  is  considered  a  great  boon  by  the 
solicitors  practising  in  the  Incumbered  Estates 
Court,  and,  if  possible,  there  should  be  the  same 
exemption  to  proceedings  in  Chancery. 

10.  What,  according  to  your  experience,  have 
been  the  practical  results  of  giving  a  Parliamentary 
title  ? 

11.  In  your  opinion,  should  the  privilege  of 
obtaining  a  Parliamentary  title  be  continued  and 
made  permanent? 

According  to  my  experience  the  practical 
result  of  giving  a  Parliamentary  title  has  been 
beoeficial|  and  should  be  continued,  and  made 
permanent  in  the  case  of  all  sales  made  under 
a  decree  of  the  court.  I  think  the  dangers 
arising  from  it  have  been  exaggerated,  and  would 
be  greatly  counteracted,  if  the  title  were  [Previously 
examined  and  investigated  by  competent  persons 
appointed  for  that  purpose,  as  it  is  done  by  the 
Incumbered  Estates  Commissioners.     If  there  were 
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circumstances  of  suspicion,  I  think  the  court  should 
have  the  power  to  withhold  a  Parliamentary  title. 
And  even  if  there  were  rights  of  third  persons, 
with  which  the  court  might  find  itself  incompetent 
to  deal,  such  rights  might  be  saved  in  the  deed  of 
conveyance  as  is  done  in  private  Acts  of  Parlia- 
ment ;  but  in  other  respects,  in  cases  of  sales  under 
the  courts,  the  title  should  be  warranted.  It  is 
unfair,  I  think,  to  invite  the  public  to  become  pur- 
chasers under  the  court,  and  not  to  guarantee  the 
possession  of  that  which  is  sold.  At  all  events,  the 
purchaser  should  be  apprised  of  the  nature  of  the 
risk  he  is  to  run.  The  giving  of  a  Parliamentary 
title  would  have  the  effect  of  insuring  a  higher 
price  for  the  estate,  and  would  tend  greatly  to  fa- 
cilitate the  transfer  of  land,  which  is  so  much  to  be 
desired. 

12.  Should  that  privilege  be  confined  to  estates 
incumbered,  or  should  the  proprietor  of  an  unin- 
cumbered estate  have  the  privilege  of  transferring 
a  Parliamentary  title  by  submitting  his  title  to  a 
judicial  investigation  ? 

I  feel  myself  unable  to  answer  this  question.  I 
suggested  in  an  answer  to  a  similar  question  of  the 
Registration  Commission  sitting  in  London,  that  if 
there  were  competent  persons  appointed  to  investi- 
gate titles,  persons  submitting  to  such  investigation, 
after  placing  the  deed  upon  the  registry,  and  giving 
notice  of  it  as  required,  might,  after  a  certain  pe- 
riod, if  the  title  be  not  impeached  in  the  meantime, 
be  permitted  to  acquire  a  warranted  title,  having 
somewhat  the  effect  which  a  fine,  with  proclama- 
tions, formerly  bad.  But  all  this  would  require 
great  care. 

13.  Should  the  privilege  of  obtaining  a  Parlia- 
mentary title  be  limited  to  lands  of  any  particular 
tenure  r 

The  privilege  of  obtaining  an  unqualified  Par- 
liamentary title  should,  I  think,  be  confined  to 
estates  in  fee ;  but  in  respect  to  leasehold  interests 
the  title  should  only  be  warranted  as  against  the 
lessee,  and  those  deriving  under  him,  but  not  as 
against  the  lessor.  I  believe  the  incumbered 
Estates  Court  acts  upon  this  principle. 

14.  In  case  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  think  that  the  Masters  could,  in  addi- 
tion to  their  other  business,  discharge  the  duties  at 
present  discharged  by  the  Incumbered  Estates 
Commissioners  ? 

I  think  the  Masters  could,  in  addition  to  their 
other  business,  discbarge  the  duties  at  present  dis- 
charged by  the  Incumbered  Estates  Court,  if  the 
system  of  references  and  reporU  were  discon- 
tinued. 

16.  What  would  you  suggest  as  to  the  right  of 
appealing  from  the  Master^s  orders  in  case  the 
duties  of  the  Commissioners  were  transferred  to 
them? 

Id  case  of  an  appeal  from  the  Master's  orders,  I 
would  like  to  see  an  Appellate  Court  oonsUtuted 
like  that  of  the  Lords  Justices  in  England,  con- 
sisting of  the  Lord  Chancellor  and  two  other  j 
judges.  An  appeal  from  one  judge  to  another 
single  judge  is  not,  at  least  under  ordinary  circum- 
stances, satisfactory. 


16.  Can  you  suggest  to  the  Commissioners  anj 
other  matter  of  importance  not  included  in  your 
answers  to  the  foregoing  questions,  and  bearing 
upon  the  subject  of  the  inquiry  ? 

The  only  other  observation  occurring  to  my 
mind  is  with  regard  to  the  registry,  and  its  bearing 
upon  the  investigation  of  titles.  I  think  the  sys- 
tem might  be  improved,  and  searches  facilitated, 
that  every  thing  which  is  to  afiect  a  purchaser 
should  be  put  upon  the  registry,  and  that  the  re- 
gistry should  be  made  actual  notice  to  all  the  world. 
But  this  subject  is  hardly  within  the  scope  of  the 
present  inquiry  so  as  to  warrant  further  observa- 
tions. 

B.  C.  Lloyd. 

[Here  follows  the  statement' referred  to.j  • 
(To  be  continued  J 
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Thb  current  of  public  oprnion  appears  of  late 
to  have  set  in  strongly  against  the  tlrae-honoared 
system  of  patronage,  in  tbe  recruiting  of  the  ranks 
of  the  civil  service.  Whenever  the  voice  of  the 
people  is  thus  raised,  the  evils  of  which  it  complains 
do  not  fail  to  be  exaggerated ;  but  it  cannot  be 
denied  thai  there  are  many  defects  inherent  In  the 
mode  in  which  such  appointments  are  now  usually 
made.  A  vast  concession  has  been  made  to  this  ory 
for  reform,  by  the  throwing  open  to  public  competi^ 
lion  the  nominations.to  writershlps  in  the  East  India 
Company's  service,  which  hitherto  lay  exclusively 
in  the  gift  of  the  Directors.  The  power  of  dispos- 
ing of  these  enviable  preferments,  which  secured  to 
4he  fortunate  nominees,  if  gifted  with  ordinary 
capacity,  discretion,  and  good  constitutions,  a 
eertsanty  of  present  competeocd  and  early  indepen- 
dence, with  a  chance,  if  properly  improved,  of 
future  afflnenee,  was  hitherto  the  flower  of  the 
prerogative  of  the  Leadenhall-street  rulers  of  the 
destinies  of  India.  Tbis  spell  is  now  broken,  and 
4b6  public  at  large,  within  certain  {imitationi  lBis,tb| 
age,  are  now  invited  to  compote  for  these  golden 
advantages.  Let  us  express  a  passing  regret,  that 
at  the  recent  ^xamioatioUf  eoirfew  of  these  prizes 
were  borne  off  by  Irishmen,  and  that  in  these  few 
our  venerable  University  had  no  part.  Probably 
the  miscellaneous  nature  of  the  subjects  came  upon 
aome  rather  by  surprise.     We  anticipate  that  this 


discomfiture  will  not  again  happen*  We  have  ad- 
verted particularly  to  this  class,  not  by  reason  of 
anything  peculiar  thereto,  but  rather  as  affording  a 
type  of  the  change,  which  may  be  looked  for  as 
likely  gradually  to  come  round  in  other  public  de- 
partments nearer  home.  It  must  be  admitted  upon 
all  hands  that  a  public  examination  is  a  test  of 
merit ;  it  is  certainly  not  the  only  test,  but  it  af- 
fords some  criterion.  It  is,  of  course,  open  to  objec- 
tions. The  public  examinee  may  perhaps,  by  dint 
of  cramming,  pass  a  fair  examination,  and  still  be 
mentaUy  unfit  for  the  duties  which  he  has  to  per- 
form. Again,  he  may  be  mentally  qualified,  and 
moraUy  deficient.  This  must  be  conceded.  But 
the  error  of  the  present  system  of  selection 
through  personal  favour  is,  that  except  in  a  very 
few  instances,  the  appointment  is  made  quite  irre- 
spective of  the  mental  or  moral  fitness  of  the  can- 
didate. In  fact,  we  much  fear  that  a  large  propor- 
tiOD  of  the  junior  appointments  of  tlie  present  day 
have  been  owing  more  or  less  to  political  oonsidera- 
tioni.  To  give  a  needy  elector  £5  for  hif  vole,  if 
done  so  awkwardly  as  to  be^  dkcovered^  aa  aa 
iiffqooe^in^ur  political  Decalogfie.  The  recb^  of 
tkis  anun  b^  th^  ataj;ving  voter j  w^o  |ia?,po  wares  for 
sale  but  his  country^  is  a  crime  of  a  still  blacker  clye. 
But  the  gift  to  the  son  of  an  influential  elector, 
upon  the  recommendation  pf  hisr  borough  aaember, 
of  a  clerkship  in.  the  customs  or  excise,  is  but  ah 
act  of  political  gratitude.  Theae  unquestionable 
dogmas  of  our  politico-ethical  catechism  might 
certainly  refuse  to  bear  the  examination  of  the 
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casuists  of  another  planet,  remote  from  the  influences 
surrounding  us,  but  they  somehow  pass  muster 
here.  To  this  source  of  patronage  we  must  add 
cue  of  a  somewhat  more  refined  character — one 
which»  however  natural^  and  perhaps  necessarily 
to  be  expected,  so  long  as  patronage  itself  exists,  is 
a  source  of  jealousy  to  the  people.  We  allude  to 
the  appointments  more  especially  in  the  diplomatic 
service,  conferred  upon  the  junior  members  of  the 
aristocracy.  Patronage  is  a  plant  of  very  gigantic 
growth,  under  whose  protecting  shade  so  many  of 
those  who  are  now  called  upon  to  lay  the  axe  to  its 
root  have  grown  up,  as  to  render  their  task  a  very 
irksome  and  invidious  one.  The  present  public 
movement  is,  however,  one  in  the  right  direction. 
Although  it  may  be  impossible  to  abolish  patronage 
altogether,  owing  to  the  impossibility  of  applying 
an  educational  test  of  fitness  for  the  higher  offices 
of  the  state,  and  it  may  be  necessary  to  give  a  power 
of  selection,  where  a  number  of  competitors  are 
evenly  matched,  we  nevertheless  think  that  means 
will  yet  be  devised  which  will  satisfactorily  super- 
sede, in  almost  every  department,  the  present  very 
faulty  mode  of  choosing  our  public  servants. 


INCDMBEfiED  ESTATES  INftCIRY  COMMISSION. 

{Continued from  page  244. j 

Answbbs  of  Edmunb  Hayes,  Esq.,  Q.C.,  to 
Questions  ts  Papeb  No.  7. 

1.  According  to  your  experience,  has  the  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  worked  well? 

1  am  of  opinion  that,  upon  the  whole,  the  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  has  worked  very  well. 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice  ? — If  so,  state  the 
same,  and  any  remedies  which  you  can  suggest. 

I  do  not  profess  to  be  particularly  acquainted 
with  the  details  of  official  practice  in  the  courts  I 
would,  however,  beg  to  mention  the  following 
matters : — 

1st.  In  my  opinion,  the  sales  of  the  court  ought 
to  be  conducted  by  a  licensed  auctioneer,  and  not 
in  the  presence  of  a  Commissioner — a  drcumstanee 
wfafeb  nay  tend,  J  think,  to  damp  biddings  ;  they 
should  be  held,  also,  in  some  place  of  general  pub- 
lic resort. 

Snd.  As  a  general  rule,  no  conveyance  should  be 
executed  without  a  map  being  affixed  to  it,  and 
that  a  duplicate  of  this  map  should  be  preserved 
in  court,  for  the  purposes  of  future  evidence. 

drd.  I  think  an  improved  system  of  checks  should 
be  adopted  with  respect  to  the  payment  of  money 
out  of  court.  I  may  refer  to  the  case  of  KeojgKi  Et- 
taUy  lately  before  the  Privy  Council,  in  which  I  wss 


counsel,  and  which  has  suggested  this  observation 
to  me. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practice,  which,  in  your  opinion,  would  be  cal- 
culated to  improve  the  system? 

I  think  money  should  not  be  paid  out  of  court, 
save  upon  the  express  order  of  a  Commissioner, 
made  upon  notice  to  all  parties ;  and  that  in  the 
order  should  be  specified,  not  only  the  name  of  the 
payee,  but  the  character  in  which  he  is  te  re* 
ceive  it. 

I  would  call  attention  to  the  28th  section  of  the 
12  &  13  Vic.  c.  77,  by  which  it  is  provided  that  the 
conveyance  of  the  Commissioners  shall  not  preju- 
dice or  affect  any  right  of  common  or  any  right  of 
way,  or  other  easement,  on  the  land  conveyed. 
The  result  of  this  is,  that  a  person  purchasing 
land,  in  the  hope  of  getting  a  clear  fee-simple,  may 
find  it  so  covered  with  easements  as  to  make  his 
purchase  far  from  a  desirable  one.  I  do  not  see 
why  the  land  should  not  be  sold  discharged  of  an 
easement,  as  well  as  of  a  tenancy,  after  due  notice 
to  all  claimants :  this  notice  might  be  given  by  ad- 
vertisement in  the  Gazeltef  and  by  posting  at  the 
neighbouring  police  stations,  &c. 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court  or  its  mode  of  procedure, 
which,  in  your  opinion,  have  mainly  contributed  to 
its  successful  operations  ? 

The  circumstances  which,  in  my  opinion,  have 
mainly  conduced  to  the  successful  operations  of  the 
court  are— 

1st.  The  power  to  give  what  has  been  called  a 
Parliamentary  title. 

2nd.  The  power  of  selling  promptly,  and  so  soon 
as  it  has  been  shown  that  there  is  a  good  cause  olf 
sale,  an  estate  which  the  court  has  jurisdictioii  to 
sell. 

3rd.  The  energy,  diligence,  and  ability  displayed 
by  the  Commissioners  in  carrying  out  the  inten- 
tions of  the  Legislature,  added  to  a  uniform  will- 
ingness to  give  every  assistance  to  the  solicitors 
and  suitors  who  have  occasion  to  apply  to  them. 

5.  In  the  event  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  think  the  practice  of  the  Incumbered 
Estates  Court  or  any  and  what  part  of  it  should  be 
introduced  into  Chancery  ? 

I  think  the  power  of  giving  a  Parliamentary  title 
ought  to  be  conferred  on  the  Court  of  Chancery. 
It  would  be  convenient,  also,  that  the  petitiofi  m 
Chancery,  praying  a  sale  for  discharge  of  an  in- 
cumbrance, should  have  annexed  to  it,  as  in  the 
Incumbered  Estates  Court,  a  schedule  of  all  incum- 
brances affecting  the  land  to  be  sold.  But  I  think 
it  would  be  time  enough  for  the  court  to  direct  a 
sale  after  the  defendant's  answer  had  come  in,  and 
the  cause  had  been  set  down  for  hearing. 

The  practice  of  the  Incumbered  Estates  Court, 
as  to  not  opening  biddings  at  the  Instance  of  per- 
sons desiring  to  purchase,  should,  by  all  means,  be 
introduced  into  Chancery.  I  would  also  suggest, 
that  if  the  practice  of  having  sales  conducted  by  a 
licensed  auctioneer,  in  a  public  sale-room,  and  not 
before  a  Master,  shobld  be  adopted,  (as  I  think  it 
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ought),  it  would  be  well  to  institute  a  practice,  that 
^  the  result  of  the  sale  should,  within  a  limited  time, 
be  brought  before  the  Master,  upon  notice  to  all 
parties ;  and  if  he  approved  of  the  sale,  as  to  the 
■lode  in  which  it  had  been  conducted,  and  the  price 
which  had  been  obtained,  then  that  it  should  be 
absolutely  confirmed. 

6.  Is  the  proceeding  for  sale  of  an  estate  in  Chan- 
eery,  under  the  i5th  section,  as  prompt  or  as  effec- 
tQsl  a  proceeding  as  a  petition  in  the  Incumbered 
Estates  Court  ? 

I  have  not  had  so  much  experience  as  enables  me 
tis  answer  this  question  satisfactorily. 

7«  If  the  Cpurt  of  Chancery  had  power  to  give 
«  Parliamentary  Title,  do  you  think  that  sales  could 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
lacDmbered  Estates  Court  ? 

I  see  nothing  in  the  constitution  of  the  Court  of 
Chancery  whidi  leads  me  to  think  they  could 
oot. 

8.  Do  you  think  that  it  would  be  necessary,  in 
case  the  powers  of  the  Incumbered  Estates  Court 
were  transferred  to  Chancery,  that  the  exemption 
from  fees  and  stamps,  which  proceedings  in  the  for- 
nix court  possess,  should  be  continued  in  the  Court 
of  Chancery  ? 

1  do  jiofc  think  that  an  absolute  exemption  from 
fees  and  stamps  would  be  necessary.  While,  on 
ahe  one  hand,  it  is  not  to  be  expected  that  a  court 
0f  justice  should  be  supported  by  the  fees  exacted 
frcMn  the  suitors,  so,  on  the  other  hand,  it  is  not  de- 
sirable that  litigants  should  be  wholly  exempt  from 
soch  imposts.  In  mj  judgment,  all  that  is  required 
is,  that  they  should  be  mc^erate. 

9.  Can  you  estimate  the  comparative  expenses  at 
present  of  a  sale  in  Chancery,  under  the  15th  sec- 
tion, and  a  sale  in  the  Incumbered  Estates  Court, 
and  what  causes  the  difference  in  expense  ? 

I  cannot  answer  this  query. 

10.  What,  according  to  your  experience,  have 
been  the  practical  results  of  giving  a  Parliamentary 
Title? 

The  practical  results  of  giving  a  Parliamentary 
iitle  in  the  Incumbered  Estates  Court  have  been — 

1st.  That  when  a  decree  for  a  sale  has  been 
pronounced  in  Chancery,  the  business  of  the  sale  is 
transferred  to  the  Incumbered  Estates  Court. 

9nd.  Persons  who  would  not  otherwise  resort  to 
ihe  court  have  brought  their  estates  to  a  sale,  for 
the  purpose  of  facilitating  a  transaction  with  a  pro- 
posed lender,  on  the  security  of  such  estates. 

1 1.  In  your  opinion,  should  the  privilege  of  ob- 
taining a  Parliamentary  Title  be  continued  and 
made  permanent  ? 

Undoubtedly,  I  am  of  that  opinion. 

12.  Should  that  privilege  be  confined  to  estates 
incumbered,  or  should  the  proprietor  of  an  unin- 
cumbered estate  have  the  privilege  of  transferring 
a  Parliamentary  Title  by  submitting  his  Title  to  a 
judicial  investigation  ? 

In  my  opinion,  the  privilege  ought  not  to  be 
confined  to  incumbered  estates.  The  plain  result 
of  suoh  a  privilege  is  to  increase  the  selling  value 
of  an  estate.  I  do  not  see  why  that  benefit  should 
be  conceded  to  one  whose  follies  or  misfortunes 
have  forced  him  into  courts  and  be  denied  to  him 


who,  by  a  course  of  prudent  management  on  the 
part  of  himself  and  his  ancestors,  has  faithfully  dis- 
charged all  the  duties  he  owed  to  society. 

13.  Should  ihe  privilege  of  obtaining  a  Parlia- 
mentary Title  be  limited  to  lands  of  any  particular 
tenure  ? 

I  see  no  reason  for  doing  so ;  but  when  land  is 
held  for  a  life,  or  for  a  short  term  of  years,  and  the 
court  sees  that  a  sale  would  be  detrimental  to  the 
interest  of  puisne  creditors,  without  any  very  im- 
portant advantage  to  the  prior  creditors,  the  court 
should  he  invested  with  a  discretion  to  refuse  a 
sale,  andjleave  the  rents  to  be  received  by  a  re- 
ceiyer, 

1 4.  In  case  of  a  transfer  of  the  powers  of  the  In- 
cumbered Estates  Court  to  the  Court  of  Chancery, 
do  you  think  that  the  Masters  could,  in  addition  to 
their  other  business,  discharge  the  duties  at  present 
discharged  by  the  Incumbered  Estates  Commission- 
ers ? 

I  think  additional  Masters  (two  at  least)  would  be 
requisite. 

15.  What  would  you  suggest  as  to  the  right  of 
appealing  from  the  Master*s  orders  in  case  t!ie  duties 
of  the  Commissioners  were  transferred  to  them  ? 

It  appears  to  me  that  an  appeal  ought  to  be  given 
to  the  Master  of  the  Rolls,  and  from  him  to  the 
Lord  Chancellor,  against  any  ruling  of  a  iVfaster, 
by  which  Che  rank  or  amount  of  an  incumbrance 
should  be  affected.  A  deposit  should  be  required, 
to  deter  a  party  from  dilatory  or  frivolous  ap- 
peals. 

Edmund  Hates. 


Answers  of  P.  J.  Blake,  Esq.,  Q.C.,  to 

QtTESTIONS  IN  PaFEK  No.  7. 

1 .  According  to  your  experience,  has  the  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  worked  well  ? 

Considering  this  question  as  intended  to  apply 
simply  to  the  routine  of  business,  I  think  the  course 
of  practice  and  procedure  has  latterly,  as  a  gene- 
ral rule,  worked  welL  The  regulation  that  the 
costs  should  be  the  first  charge  on  the  funds  occa- 
sioned m^ny  great  evils.  No  doubt  it  made  cer- 
tain that  the  Act  should  not  have  the  fate  of  its 
precursor,  which  was  intended  to  be  worked  out  by 
the  Court  of  Chancery,  and  it  secured  the  court 
against  the  possibility  of  its  proving  a  failure ;  but 
these  advantages  were  more  than  balanced  by  the 
excessive  temptations  to  present  petitions  on  behalf 
of  puisne  creditors,  whose  charges  were  hopeless, 
and  on  behalf  of  nominal  owners,  for  whom  no  re- 
sidue could  possibly  exist.  Since  the  cowt  got  into 
full  operation,  the  mischief  of  the  rule  seems  to 
have  been  so  manifest  that  the  Legislature  removed 
the  temptation,  and  the  costs  are  not  now  of  neces- 
sity the  first  charge. 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice  ?  If  so,  state  the 
same,  and  any  remedies  which  you  can  suggest. 

The  chief  defect,  in  my  mind,  is  too  great  laxity 
in  the  mode  of  ascertaining  the  rights  and  priorities 
of  parties  to  the  purchase  money,  and  in  the  distri- 
bution and  payment  of  it.    This  I  attribute  to  the 
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idea  which  I  know  some  persoos  officially  connected 
with  the  court  entertain,  that  the  primary  object 
of  the  Legislature  was  to  transfer  the  land  from 
incumbered  to  unincumbered  owners,  and  that  the 
distribution  of  the  funds  was,  as  compared  with 
that  object,  of  minor  importance. 

I  think  the  practice  of  having  a  final  schedule 
most  excellent,  but  no  alteration  in  it  should,  on 
any  account,  be  made,  unless  based  on  objections 
in  writing  previously  lodged,  which  should  not 
alone  state  the  nature  of  the  objections,  but  should 
also  shortly  state  the  grounds  of  them,  and  the 
legal  questions  intended  to  be  raised ;  this  I  think 
necessary  by  reason  of  the  absence  of  all  pleading 
ID  the  court  A.  B.  simply  stating  that  he  objects 
because  his  claim  is  No.  9  on  the  schedule  instead 
of  No.  3,  tells  nothing ;  and  where  any  serious  con- 
troversy has  arisen,  I  do  not  think,  in  my  expe- 
rience of  the  court,  I  saw  many  cases  in  which  the 
settlement  of  the  final  schedule  in  chamber,  before 
the  Commissioner  having  the  conduct  of  the  matter ^ 
was  not,  at  all  events  on  one  side,  and  frequently 
on  both  sides,  unsatisfactory.  I  have  heard  seve> 
ral  of  my  own  profession  and  several  solicitors 
complain  of  this.  Before  the  full  court,  the  ques- 
tions and  facts  being  known,  the  investigation  is  in 
general  satisfactory. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practice,  which,  in  your  opinion,  would  be  cal- 
culated to  improve  the  system  ? 

In  addition  to  the  observations  in  my  reply  to 
No.  2,  I  think  a  limit  should  be  put  to  the  system 
of  surveying  and  advertising.  One  of  the  most 
eminent  solicitors,  and  one  having  extensive  busi- 
ness in  the  Incumbered  Estates  Court,  told  me  that 
the  rule  as  to  the  costs,  and  the  system  of  survey- 
'Ing  and  advertising,  were  most  mischievous,  and 
tended  to  establish  a  low  moral  tone  in  that  court. 
He  expressed  this  in  words  more  emphatic  than  I 
think  it  necessary  to  repeat.  I  have  been  assured 
that,  in  general,  a  large  per  centage,  by  way  of 
douceur,  is  paid  on  the  charges  for  advertisements 
and  surveys.  Practically  this  comes  out  of  the 
fund,  and  such  a  system  of  dealing  with  the  funds 
I  consider  most  mischievous. 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court  or  its  mode  of  procedure, 
which,  in  your  opinion,  have  mainly  contributed  to 
its  successful  operations  ? 

The  temptation  of  the  cost  as  stated  in  No.  I ; 
the  statutable  title  to  the  purchaser ;  the  rapidity 
with  which  bunness  was  despatched  before  the 
court  got  clogged;  the  utter  impossibility  of  ever 
bringiog  dd  caosea  in  Chancery  to  an  end ;  tha 
smanoefis  of  the  outlay  for  stamps,  kc ;  and,  lastly, 
the  facility  of  eomnMinication  with  the  Commis- 
sioners and  ofBoeiv,  tbetr  civil,  unceremonious,  and 
business-like  habits,  and  untiring  perseverance. 

5.  In  the  event  of  a  transfer  of  liie  powers  of  the 
Incumbered  Estates  Court  to  the  C6art  of  Chan- 
cery, do  you  think  the  practice  of  the  Incumbered 
Estates  Court,  or  any  and  what  part  of  it,  should 
be  introduced  into  Chancery  r 

I  think  that  the  sale  should  be  effected  without 
waiting  for  the  accounu  of  debts,  &o.     I  think  the 


proceeding  by  final  schedule,  with  some  modifica- 
tion, far  preferable  to  the  system  of  charge  and  dis- 
charge. 

6.  Is  the  proceeding  for  sale  of  an  estate  in 
Chancery,  under  the  15th  section,  as  prompt  or  as 
effectual  a  proceeding  as  a  petition  in  the  Incum- 
bered Estates  Court  ? 

When  the  Incumbered  Estates  Court  had  but 
little  business  to  discharge,  I  believe  sales  could  be 
had  more  promptly  in  it;  but  now  that  a  great 
arrear  of  business  has  accumulated,  I  believe  sales 
could  be  had  as  promptly  in  Chaooery,  unless  ques- 
tions should  arise  on  the  title ;  but  until  the  sta- 
tutable title  is  conferred  by  the  Court  of  Cbanoery, 
sales  in  it  never  can,  in  my  mind,  be  as  effectual  as 
in  the  Incumbered  Estates  Court* 

7.  If  the  Court  of  Chancery  had  power  to  give 
a  Parliamentary  title,  do  you  think  that  sales  could 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
Incumbered  Estates  Court? 

I  cannot  offer  an  opinion  as  to  the  cheapness, 
further  than  that  I  have  heard  the  expenses  of  surveys 
and  advertisements  are  extravagant*  If  the  Court 
of  Chancery  were  at  liberty  to  give  a  statutable 
title,  and  to  sell  before  the  account  of  incumbrances 
was  taken,  I  consider  sales  could  be  had  in  Chan- 
cery quite  as  promptly  as  in  the  Incombered  Estates 
Court. 

8.  Do  you  think  that  it  would  be  necessary,  ie 
case  the  powers  of  the  Incumbered  Estates  Court 
were  transferred  to  Chancery,  that  the  exemption 
from  fees  and  stamps,  wbidi  proceedings  in  the 
former  Court  possess,  should  be  continued  in  the 
Court  of>Chancery? 

I  consider  it  would  be  most  desirable. 

9.  Can  you  estimate  the  comparative  expenses 
at  present  of  a  sale  in  Chancery,  under  the  15th 
section,  and  a  sale  in  the  Incumbered  Estates 
Court,  and  what  causes  the  difference  iAr  expense? 

I  cannot. 

10.  What,  according  to  your  experience,  have 
been  the  practical  results  of  giving  a  Parliamentary 
title? 

Most  beneficial.  It  lessened  the  expense  <^  sales, 
prevented  delays,  by  rendering  objections  to  title 
impossible,  and  by  giving  a  new  root,  induced  pur* 
cha&ers  to  give  increased  prices. 

11.  In  your  opinion,  should  the  privilege  of 
obtaining  a  Parliamentary  title  be  continued  and 
made  permanent  ? 

Most  unquestionably.  I  cannot  under^nd  why 
a  court  of  justice,  with  all  its  machinery  to  provide 
against  fraud,  should  not  be  a  *<  market  overt**  for 
the  sale  of  land. 

12.  Should  that  privilege  1>eeenfined  to  estates 
incumfa^ed,  or  |hoold  the  proprietor  of  an  unin- 
cumbered estate  have  the  privilege  of  transfenii^ 
a  Parliamentary  Title  by  submitting  his  title  to  a 
judicial  investigation? 

I  do  not  think  it  desirable  that,  by  an  act  of  the 
Legislature,  any  towtt  should  be  made  a  piece  of 
conveyancing  machinery.  It  is  one  of  the  duties  of 
all  judicial  systems  to  afford  the  means  to  a  cre^ 
ditor  of  recovering  his  just  debts.  As  ancillary  to 
that  object,  I  think  a  sututable  title  should  be 
given ;  but  I  do  not  think  the  privilege  should  be 
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extended  to  aniocumbered  estates.  I  sboald  ap- 
prehend that  great  frauds  would  be  perpetrated  if 
anincutnbered  estates  could  be  sold  and  statutable 
titles  given.  In  cases  of  inanmbered  estates  the 
number  of  persons  interested  in  the  property  would 
make  it  improbable,  if  proper  precautions  be  taken 
that  frauds  could  be  effected. 

13.  Should  the  privilege  of  obtaining  a  Parlia« 
meotarr  Title  be  limited  to  lands  of  any  particular 
teenre  r 

I  tfaink  not,  save  where  the  interest  is  for  a  very 
short  period,  so  as  not  to  bear  the  expense. 

14w  In  case  of  a  transfer  of  the  powers  of  the 
locaoib^red  Estates  Court  to  the  Court  of  Chan- 
cery, do  yoo  think  that  the  Masters  could,  in  addi- 
tion to  their  other  business,  discharge  the  duties  at 
present  discharged  by  the  Incumbered  Estates  Com- 
missiooers  ? 

1  cannot  give  a  decided  answer  to  this  query.  I 
doubt  that  they  could. 

15.  What  would  you  suggest  as  to  the  right  of 
appealing  from  the  Master's  orders  in  case  the 
duties  of  the  Commissioners  were  transferred  to 
them  ? 

I  think  it  quite  necessary  there  should  be  such  an 
appeal. 

16.  Can  you  suggest  to  the  Commissioners  any 
other  matter  of  importance  not  included  in  your 
answers  to  the  foregoing  questions,  and  bearing 
upon  the  subject  of  the  inquiry  ? 

'  Valuations  by  surveyors  should  be  wholly  dis- 
pensed with.  They  afford  opportunities,  whtcky  I 
have  been  assured^  have  not  been  overlooked^  of  ef- 
fecting irauds.  It  may  often  occur  that  the  party, 
whether  owner  or  creditor,  having  the  conduct  of 
the  proceedings,  has  an  interest  either  to  exagge- 
rate or  depreciate  the  true  value  of  the  land,  or 
0o«e  particular  lo^  The  Ordnance  and  Poor-law 
Valuation  ought  to  suffice.  Hitherto '^the  Incum- 
bered Estates  Court  has  been  looked  upon  more 
as  an  exceptional  tribunal  than  as  part  of  the 
established  and  permanent  judicial  system  of  the 
country — more  in  the  nature  of  a  court  of  claims, 
to  regulate  matters  regarding  the  land,  than  as  a 
court  to  administer  rights  between  debtors  and 
creditors.  No  doubt  the  latter  duty  has  been,  to  a 
certain  extent,  discharged  of  necessity,  but  only  as 
Incidental  to  the  former.  If  it  be  intended  to  make 
the  court  permanent,  the  rights  of  creditors,  espe- 
cially puisne  creditors,  should  be  attended  to  more 
carefully  than  heretofore.  If  it  be  plain  that  there 
will  be  a  surplus  after  paying  all  incumbrances,  the 
owner  should  have  the  conduct  of  the  proceedings ; 
and  if  it  be  plain  that  the  fund  will  be  deficient,  the 
creditor  who  on  the  schedule  of  debts  annexed  to 
the  petition  appears  likely  to  be  the  last  paid, 
aboold  have  the  conduct  of  the  proceedings.  These 
rales  should  be  almost  inflexible,  no  matter  by  whom 
the  petition  has  been  presented.  Instances  have 
occurred,  I  have  been  assured,  where  the  non-ob- 
aervance  of  them  led  to  great  evils.  There  is  one 
well-known  case,  where  an  owner.  In  the  name  of 
a  trustee,  or  family  creditor,  had  the  conduct  of 
the  proceedings :  the  house,  demesne,  and  extensive 
woods  were  sold  in  one  lot,  valued  at  about  £1,400 
per  annum ;  and  the  owner  bought  back  the  estate 


at  a  great  undervalue,  he  having  the  command  of 
the  early  incumbrances,  which  were  mostly  family 
charges,  and  for  which  he  got  absolute  credit. 
Thus,  the  machinery  of  the  incumbered  Estates 
Court  was  put  in  motion  simply  to  diminish  the 
burthens  on  the  estate  in  the  hands  of  the  still  in- 
cumbered owner,  and  to  tail  off  creditors  to  the 
amount  of  some  £20,000. 

P.  J.  Blake. 


Answers  of  Alexander  Norman,  Esq.,  to 
Questions  in  Paper  No.  7. 

1.  Aocording  to  your  experience,  has  the  course 
of  practice  and  procedure  adopted  in  the  Incum« 
bered  Estates  Court  worked  well  ? 

In  my  opinion  the  practice  and  procedure  of  the 
court  has  worked  well ;  there  is  some  inconvenience 
experienced  from  delay  in  the  returning  theabstracts 
of  title. 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice?  If  so,  state  the 
same,  and  any  remedies  which  you  can  suggest. 

I  think  there  is  some  defect  in  the  mode  of  dis- 
cussing olijections  to  the  final  schedule,  from  there 
being  no  counterstatement  to  the  objection.  I 
would  advise  that  an  affidavit  should  be  filed  in 
answer  to  the  objection,  and  that  a  copy  of  such 
affidavit  should  be  served  on  the  objecting  party 
two  clear  days  before  the  meeting. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practice,  which,  in  your  opinion,  would  be  cal- 
culated to  improve  the  system  ? 

I  cannot. 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court  or  its  mode  of  procedure 
which,  in  your  opinion,  have  mainly  contributed  to 
its  successful  operations  ? 

They  are  many ;  amongst  others — Parliamentary 
title ;  speedy  transfer  of  land ;  the  intimate  know- 
ledge the  Commissioner  administering  the  estate 
has  of  iu  title ;  the  period  at  which  the  claims  are 
adjudicated  on,  when  the  fund  to  discharge  them  is 
ascertained ;  the  removal  of  the  temptation  to  spe- 
culate on  the  costs  of  discussing  and  disproving  the 
title ;  and  the  removal  of  receivers. 

5.  In  the  event  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
eery,  do  you  think  the  practice  of  the  Incumbered 
Estates  Court  or  any  and  what  part  of  it  should 
be  introduced  into  Chancery  ? 

I  would  introduce  the  whole  of  the  practice,  save 
as  In  my  reply  to  the  second  question,  subject  to 
the  suggestions  of  some,  experienced  men  of  the 
other  profession,  as  to  office  details,  of  which  I 
am  ignorant. 

6.  Is  the  proceeding  for  sale  of  an  estate  in  Chan- 
cery, under  the  15th  section,  as  prompt  or  as  effeo- 
tnal  a  proceeding  as  a  petition  in  the  Incumbered 
Estates  Court  ? 

I  am  of  opinion  it  is  not  as  prompt  or  effectuaL 
The  system  of  charge  and  discharge  creates  delay, 
and  the  proceedings  in  relation  to  a  sale  are  not  as 
effectual. 

7.  If  the  Court  of  Chancery  had  power  to  give  a 
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parliamentary  title,  do  you  think  that  sales  could 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
Incumbered  Estates  Court? 

I  thinic  not,  under  the  present  system  and  prac* 
tice  in  Chancery ;  I  would,  in  addition  to  giving 
the  Parliamentary  title,  adopt  the  practice. 

8.  Do  you  thinic  that  it  would  be  necessary,  in 
case  the  powers  of  the  Incumbered  Elstates  Court 
were  transferred  to  Chancery,  that  the  exemption 
from  fees  and  stampa»  which  proceedings  in  the 
former  Court  possess,  should  be  continued  in  the 
Court  of  Chancery  ? 

In  all  cases  of  proceedings  for  a  sale,  I  would 
adopt  the  scale  of  the  Incumbered  Estates  Court ; 
and  Id  all  other  cases  I  would  considerably  reduce 
the  present  scale  in  Chancery. 

9.  Can  you  estimate  the  comparative  expenses 
it  present  of  a  sale  in  Chancery,  under  the  15th 
section,  and  a  sale  in  the  Incumbered  Estates 
Court,  and  what  causes  the  difference  in  expense  ? 

I  can  give  no  opinion  upon  this  from  know- 
ledge. 

1 0.  What,  according  to  your  experience,  have  been 
the  practical  results  of  giving  a  parliamentry  title? 

Many  answers  might  be  given  to  this,  but  the 
oases  of  OBeirne  v.  M^Mnkon^  in  the  Equity  Exche- 
quer ;  Kirkwood  v.  Lloyd,  in  Chancery,  and  Gardi* 
ner  v.  BUsinKm^  with  all  of  which  I  was  familiar, 
establish,  to  my  mind,  the  evils  of  not  being  able 
to  give  a  Parliamentary  title.  In  the  last  cause 
an  application  was  made  for  liberty  to  procure  an 
Act  to  sell,  and  though  the  usual  savings  introduced 
into  private  Acts  were  in  the  Blesinton  Estates  Act, 
I  have  not,  in  all  the  many  sales  made  under  it, 
known  a  single  title  set  aside. 

1 1 .  In  your  opinion,  should  the  privilege  of  ob- 
taining a  parliamentary  title  be  continued  and  made 
permanent? 

I  think  it  should ;  and  the  last  enactment,  in  re- 
ference to  pleading  in  cases  of  such  titles,  is  very 
salutary. 

12.  Should  that  privilege  be  confined  to  estates 
incumbered,  or  should  the  proprietor  of  an  unin- 
MBibered  estate  have  the  privilege  of  transferring 
a  Parliamentary  title  by  submitting  his  title  to  a 
judicial  investigation  ? 

I  think  every  proprietor  should  have  the  power 
of  transferring  a  Parliamentary  title  on  submitting 
same  to  judicial  investigation. 

13.  Should  the  privilege  of  obtaining  a  Parlia« 
mentary  title  be  limited  to  lands  of  any  particular 
tenure  ? 

I  see  no  reason  for  confining  the  privilege,  except 
in  cases  of  disabili^  or  restraining  covenants ;  io 
all  others,  the  value  of  the  thing  to  be  sold  would^ 
in  my  opinion,  be  increased. 

14.  In  case  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  think  that  the  Masters  could,  iu  addi- 
tion to  their  other  business,  discharge  the  duties 
at  present  discharged  by  the  Incumbered  Estates 
Commissioners  ? ' 

I  think  if  the  jurisdiction  were  transfwred,  the 
present  number  of  Masters  must  be  increased  by 
two,  at  all  events. 

15.  What  would  you  suggest  as  to  the  right  of 


appealing  from  the  Master's  orders  in  case  th« 
duties  of  the  Commissioners  were  transferred  to 
them? 

I  would  give  an  appeal  in  all  oases  under  the  15tb 
section,  and  the  transferred  juritdiction  to  the 
Master  of  the  Rolls,  one  Common  Law  Judge,  and 
one  Master,  in  rotation ;  and  from  that  to  the  Ju«> 
dicial  Committee  of  the  Privy  Council.  ' 

16.  Can  you  suggest  to  the  Commissionera  any 
other  matter  of  importance  not  included  in  your 
answers  to  the  foregoing  questions^  and  bearing 
upon  the  subject  of  the  inquiry  ? 

Nothing  further  occurs  to  me. 

AI4BXANDSR  NOBMAN. 


Akswebs  of  James  Rogers,  Esq.,  to  Questions 
IN  Paper  No.  7. 

1.  According  to  your  experience,  has  the  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  worked  well  ? 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice  ?  If  so,  state  the 
same,  and  any  remedies  which  you  cau  suggest. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practice,  which,  in  your  opinion,  would  be  calr 
culated  to  improve  the  system  ? 

The  course  of  practice  and  procedure  in  the  In- 
cumbered Estates  Court  bas«  according  to  my  ex- 
perience, worked  well,  with  reference  to  the  object 
for  which  that  court  was  mainly  established.  Th^ 
Act  under  which  the  court  had  its  origin  was,  at  it 
is  generally  understood,  passed  to  facilitate  the  sale 
and  transfer  of  incumbered  estates,  not  so  much 
with  a  view  to  the  discharge  of  the  incumbrances 
affecting  them,  as  to  substitute  a  different  class  of 
proprietary  for  the  existing  incumbered  owners; 
and  for  this  object,  assuming  no  difficulty  or  doubt 
to  exist  in  regard  to  the  title  in  ownership  of  the 
estates,  the  course  c^  practice  and  procedure  has, 
in  my  opinion,  worked  satisfactorily;  and  I  an) 
not  prepared  to  point  oat  any  defects  or  imperfec- 
tions in  that  course  of  practice.  But  in  my  opinion 
evils  do  exist  in  the  procedure  relating  to  the  ascer- 
tainment of  the  several  charges  and  incumbrances 
affecting  the  estates,  and  which  are  to  be  paid  out 
of  its  produce.  The  mode  of  ascertaining  the  sub- 
sisting validity  of  the  charges,  and  amount  due  on  foot 
«f  them,  does  not  appear  to  me  to  be  sufficiently  scru- 
tinizing. The  only  record  by  which  these  facta 
are  ascertained  is  the  final  scheduLeof  iocumbrancefi, 
upon  which  are  inserted,  in  the  first  instance,  all 
the  incumbrances  within  the  petitioner's  knowledge, 
those  which  appear  upon  the  searches  made  in  the 
course  of  the  proceedings,  and  those  which  are  put 
forward  in  the  shape  of  claims  filed  by  patties  whp 
have  been  prompted  to  activity  by  the  several  ad- 
vertisements in  the  public  papers,  or  otherwise. 
Of  those  incumbrances  a  considerable  number  ia 
generally  diiiposed  of  by  the  observation  in  the  final 
schedule — «<  Nothing  due  on  foot  of  this  charge  ;" 
but  it  will  be  obvious  that  there  are  others  which 
ought,  in  truth  and  fact»  to  be  included  in  this  lat- 
ter category,  but  to  which  tiie  observation  is  not 
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appended.     This  arises  from  want  of  information  |  elusion,  a  practice  which  has  been  partially  adopted 
on  the  part  of  the  party  having  the  carriage  of  the    in  petitions  in  Chancery,  under  the  15th  section  of 


proceedings,  and  from  the  apathy  of  an  insolvent, 
or  the  ignorance  or  incapacity  of  an  infant  or  ab- 
sent proprietor,  and  other  causes  that  may  easily 
be  imagined.  In  such  cases  it  may  happen  that 
demands  which  have  either  been  wholly  or  par- 
tially satisfied  undergo  little  or  no  scrutiny,  and 
will  be  paid  to  the  prejudice  of  bona  fidt  creditors 
puisne  in  point  of  priority.  A  checli,  to  a  certain 
extent,  to  this  evil  has  recently  been  introduced,  by 
requiring,  before  any  money  can  be  obtained  out 
of  the  court,  an  affidavit  to  be  made,  ascertaining 
the  identity  of  the  party  named  in  the  order  for 
payment,  and  that  the  sum  about  to  be  paid  is 
justly  due  to  such  party.  This  test,  however,  be- 
ing applied  at  the  very  latest  stage,  and  in  the  absence 
of  all  parties  interested  in  impugning  the  state- 
ment, affords,  after  all,  but  a  very  inadequate  re- 
medy. It  is  therefore  suggested,  that  such  verifi- 
cation thereto  be  transposed  from  the  last  to  the 
earliest  step  in  the  proceedings,  and  that  the  de- 
mand in  respect  of  each  incumbrance  In  the  final 
schedule,  whether  the  subject  of  a  formal  claim  or 
not,  should  be  verified,  as  is  the  practice  in  Chan- 
cery, by  the  oath  of  the  party  entitled,  or  some 
other  person,  at  the  discretion  of  the  Commis- 
sioner. This  would  involve  the  necessity,  as  in 
Chancery,  of  some  notice  to  the  party  apparently 
entitled  to  the  charge,  and  who  has  not  actually 
intervened. 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court,  or  its  mode  of  procedure, 
whicby  in  your  opinion,  have  mainly  contributed  to 
its  successful  operations  ? 

The  circumstances  which,  as  it  occurs  to  me, 
have  mainly  contributed  to  the  successful  opera- 
tion of  the  court,  are : — first,  the  giving  to  a  pur- 
chaser a  parliamentary  title,  without  subjecting  him 
tc  the  expense  and  delay  of  any  investigation  in 
his  own  behalf,  thus  increasing  the  number  of  buy- 
ers, and  materially  enhancing  the  market  value  of 
the  property ;  and,  in  the  next  place,  the  avoiding 
the  wasteful  expenditure  of  the  fund,  in  taking  an 
accoaot  of  incombrbnces  wtuch  that  fund  will  never 
reach ;  the  latter  object  being  accomplished  by  the 
disposing  of  the  estate  in  the  first  instance,  and  only 
taking  the  accounts  when  the  amount  to  be  distri- 
buted has  been  ascertained. 

5.  In  the  event  of  a  transfer  of  the  powers  of 
the  Incumbered  Estates  Court  to  the  Court  df 
Chancery,  do  you  think  the  practice  of  the  Incum- 
bered Estates  Court,  or  any  and  what  part  of  it, 
should  be  introduced  into  Chancery  ? 

If  the  powers  of  the  Incumbered  Estates  Court 
should  be  transposed  to  Chancery,  some  part  of 
the  practice  of  the  former  court  might,  I  think,  be 
advantageously  transferred,  not  only  in  regard  to 
the  important  particulars  just  referred  to,  but  in 
other  minor  details,  as,  for  instance,  the  mode  of 
settling  the  rental,  and  the  specifying  in  the  deed 
of  conveyance  the  tenants  on  the  estates  and  their 
tenures ;  the  more  ample  power  to  compel  the 
production  of  deeds;  the  confiding  to  a  single 
judge  the  conduct  and  management  of  the  same 
matter,  from  its  first  inception  to  its  ultimate  con- 


the  recent  Act ;  and  the  not  allowing  the  opening 
of  biddings. 

6.  Is  the  proceeding  for  sale  of  an  estate  in  Chan« 
eery,  under  the  15th  section,  as  prompt  or  as  effec- 
tual a  proceeding  as  a  petition  in  the  Incumbered 
Estates  Court  ? 

The  course  of  procedure  in  the  Incumbered  Es- 
tates Court  involves  inquiries  in  regard  to  the  rental 
of  the  estate  to  be  sold,  which,  however  proper  and 
highly  desirable,  have  no  existence  in  Chancery; 
and  such  investigation  involves,  not  unfrequently, 
very  considerable  delay.  I  may  instance  a  case  in 
my  own  practice,  in  which  objections  taken  by  a 
tenant  in  the  month  of  December,  1850,  are  still 
undisposed  of,  and  all  proceedings  towards  a  sale 
of  the  estate  still  remain  suspended.  But  for  this 
delay,  the  proceedings  of  the  Incumbered  Estates 
Court  would  appear  to  me  more  calculated  to  bring 
the  matter  to  a  speedy  conclusion  than  the  pro- 
ceedings in  Chancery,  under  the  15tb  section.  But, 
considering  the  distribution  of  the  fund  amongst 
the  parties  properly  entitled  to  it  to  form  an  essen- 
tial portion  of  the  suit,  I  doubt,  for  the  reasons  I 
have  before  mentioned,  that  such  proceedings  in 
the  Incumbered  Estates  Court  are  as  effecttkal  as 
those  in  Chancery  in  regard  to  the  point  last  ad- 
verted to.  In  illustration  and  corroboration  of  this 
assertion,  I  may  observe,  that  practitioners  desirous 
of  selling  an  estate  for  payment  of  incumbrances, 
not  unfrequently  adof^  the  following  plan  : — they 
proceed  in  Chancery,  under  the  15th  section,  up  to 
the  order  for  sale;  they  then  present  a  petition, 
and  proceed  in  the  Incumbered  Estates  Court  to 
have  the  estate  sold ;  and,  finally,  remit  the  pur- 
chase money  back  again  to  Chancery,  for  the  pur- 
pose of  distribution ;  or  have  it  distributed  in  the 
Incumbered  Estates  Court,  in  pursuance  oi  the 
Master's  report  in  Cliancery. 

7.  If  the  Court  of  Chancery  bad  power  to  give 
a  parliamentary  title,  do  you  think  that  sales  could 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
Incumbered  Estates  Court  ? 

I  do  not  see  bow  conferring  upon  the  Court  of 
Chancery  the  power  to  give  a  parliamentary  title 
would  diminish  expense  or  delay,  assuming  the 
practice  in  other  particulars  to  remain  unaltered. 
Its  tendency  would,  as  it  strikes  me,  be  rather  the 
other  way,  as  imposing  on  the  Masters  a  greater 
responsibility,  and,  if  possible,  a  more  minute  and 
rigid,  or  at  least  more  frequent,  examination  of  the 
title,  before  submitting  the  estate  for  sale. 

8.  Do  you  think  that  it  would  be  necessary,  in 
case  the  powers  of  the  Incumbered  Estates  Court 
#ere  transferred  to  Chancery,  that  the  exemption 
from  fees  and  stamps,  which  proceedings  in  the 
former  court  possess,  should  be  continued  in  the 
Court  of  Chancery  ? 

9.  Can  you  estimate  the  comparative  expenses 
at  present  of  a  sale  in  Chancery,  under  the  15th 
section,  and  a  sale  in  the  Incumbered  Estates 
Court,  and  what  causes  the  difference  in  expense  ? 

It  is  not  in  my  power  to  offer  any  satisfactory 
information  to  the  Commissioners  upon  the  mat- 
ters mentioned  in  those  queries. 
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10.  What,  according  to  your  experience,  have 
been  the  practical  results  of  giving  a  parliameot- 
ary  title  ? 

The  practical  results  of  giving  a  parliamentary- 
title,  according  to  my  experience,  are,  that  the 
purchaser  enjoys  the  property  he  has  purchased  in 
perfect  and  conscious  security  from  all  adverse 
clain)s,  and  that  when  he  comes  to  deal  with  it 
for  the  purpose  either  of  sale  or  of  raising  money 
opon  it,  he  has  many  advantages  beyond  those  pos- 
sessed by  an  ordinary  proprietor :  all  deduction  of 
title,  anterior  to  bis  conveyance,  is  dispensed  with ; 
his  estate  possesses  in  a  sensible  degree  a  higher 
marl^etable  value ;  and  those  who  seek  for  invest- 
ments in  landed  security  manifest  a  decided  pre- 
ference for  property  clothed  with  such  a  title ;  and 
it  may  be  added,  as  a  further  advantage,  that  the 
evidence  of  the  title  consists  of  a  single,  short,  and 
unambiguous  document. 

12.  Should  that  privilege  be  confined  to  estates 
incumbered,  or  should  the  proprietor  of  an  unin- 
cumbered estate  have  the  privilege  of  transferring 
a  parliamentary  title  by  submitting  his  title  to  a 
judicial  investigation  ? 

13.  Should  tlie  privilege  of  obtaining  a  parlia- 
ment^y  title  be  limited  to  lands  of  any  particular 
tenure  r 

Such  being  the  results  flowing  from  a  parlia- 
mentary title,  I  can  have  little  hesitation  in  say- 
ing, that  the  benefit  should  be  continued  and 
made  permanent,  at  all  events  as  regards  cases 
where  it  can  be  at  present  obtained ;  and  I  see  no 
reason  why  the  privilege  should  be  limited,  or  de- 
nied to  an  unincumbered  proprietor,  submitting  his 
title  to  a  judicial  investigation. 

14.  In  case  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  thinic  that  the  Masters  could,  in  addi- 
tion to  their  other  business,  discharge  the  duties 
at  present  discharged  by  the  Incumbered  Estates 
Commissioners? 

As  I  think  ft  plain  that  the  transfer  o£  the  pow- 
ers of  the  Incumbered  Estates  Court  to  the  Court 
of  Chancery  would  very  considerably  increase  the 
business  passing  through  the  Masters'  offices,  and 
as  their  time  is  at  present  fully  occupied  in  dis- 
charging their  existing  duties,  they  would  be  un- 
able to  transact  the  additional  business  which  would 
be  thus  imposed  upon  them. 

15.  What  would  you  suggest  as  to  tbe  right  of 
appealing  from  the  Master's  orders  in  case  tbe  du- 
ties of  the  Commissioners  were  transferred  tu  tbem  ? 

In  all  eases  I  would  give  an  appeal  from  tbe 
Masters  direct  to  the  Chancellor,  and  thence  to  the 
House  of  Lords ;  conceiving  that  as  questions  of 
the  most  serious  character,  and  of  the  most  vital 
importance  to  the  parties,  coostaftily  arise  in  the 
prooeedin^  before  the  Iqoumbered  Estf^tes  Court, 
it  would  be  only  right  that  the  suitors  should  have 
the  opportunity  of  having  their  cases  decided  in 
the  most  solemn  manner,  and  ultimately  by  the  court 
highest  appellate  jurisdiction. 

James  Rogers. 
(TohecaniinuecLJ 


pECTORAL  AND  COUGH  MEDICrNES 

OLDHAM'S  COMPOUND  8TRUP  OF  SMILAX. 

TMt  grateAil  Syrup  comblnet  with  the  Mudnle  and  restorative  pro- 
peftiea  of  Smllax  Aioera,  tbe  MMtlrinff  virtaet  of  tbe  Oanlen  Lettooe.  and 
the  effieadoiu  prioctplef  of  the  Ipecacuanha  an4  4>tber  expectorant*  It 
if  found  noit  u«eftil  In  aflbctioni  of  tbe  chest,  all^j^g  tbe  trtMUesome 
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Thk  recent  Act  for  concedmg  to  public  compaeies 
the  right  of  limiting  the  liability  of  their  members, 
i«y  we  are  perftuaded*  a  very  importaot  commercial 
reform.  Our  readers  will  reeollect .  ike  Report  of 
the  Commission  appointed  to  inquire  into  the  state 
«f  the  Law  of  Partnership,  Mrhich,  together  with 
a  selection  from  the  mass  of  evidence  taken  by  that 
Commission,  we  published  in  Vol.  VI.  The  Com- 
missioners were  divided  in  their  conclusions  as  to 
the  feasibility  of  a  change  in  the  then  law,  which 
required  that  the  liability  of  all  the  partners  should 
be  unlimited,  unless  expressly  restricted  by  a  par- 
ticular Act  of  Parliament  or  Royal  Charter ;  and 
the  majority  (five  to  three)  agreed  to  recommend 
that  the  proposed  alteration  should  not  tai^e  place, 
as  not  being  likely  to  operate  beneficially  upon  the 
general  trading  interests  of  the  country.  The  Com- 
mitsioDers  whose  opiuion  was  adverse  to  the  intro- 
daetioa  of  a  system  of  limited  liability,  and  who 
accordingly  concurred  in  the  Report  presented  to 
Parliament,  were  the  three  judicial  members  of  the 
Commission,  namely,  the  Right.  Hon.  T.  B.  C. 
Smith,  who  represented  the  Irish  Bench,  Mr.  Jus- 
tice Creswelly  the  English  Bench,  and  Lord  Curre- 
hill|  (Mr.  John  Marshall,  Lord  of  Session,)  the 
Scotch  Bench;  also  the  mercantile  representatives, 
Messrs.  Slater  and  Bazely.  On  the  other  hand,  the 
three  practising  barristers  who  sat  on  the  Commis* 
iion  differed  from  their  colleagues,  thinking  that,  with 


respecttojointstock  companies,  the  power  of  limiting 
theliability  of  the  shareholders  ought  to  be  conceded. 
It  has  rarely  happened  that  the  sense  of  the  Legis-  * 
lature  has  gone  so  completely  with  the  minority  of 
those  to  whom  an  inquiry  was  entrusted  tiian  it'has 
on  the  present  occasion.  With  the  exception  of  a 
few  members  holding  a  leading  position  in  the  mer- 
cantile world,  and  who  seem  to  consider  that  the  un- 
limited liability  of  the  debtors  is  a  wholesome  check 
to  rash  speculation,  and  an  inalienable  privilege  of 
the  creditor,  the  proposed  change  appeared  to  be 
heartily  welcome.  Indeed,  the  only  regret  which , 
in  the  mind  of  the  large  majority,  appeared  to  ac- 
company the  introduction  of  this  measure  was,  that 
it  did  not  go  far  enough,  and  that  its  usefulness 
nould  be  impeded  by  the  enactment  of  a  minimum 
capital  of  £20,000  being  necessary  to  obtain  the 
benefit  of  the  statute,  and  that  this  should  be  sub- 
scribed for  in  shares  of  at  least  a  certain  amount. 
By  degrees  the  scope  of  the  measure  was  enlarged 
in  the  Lower  House,  in  order  to  suit  tJie  feelings 
which  predominated ;  and  when  it  went  to  the  House 
of  Lords  the  restriction  as  to  a  minimum  of  capital 
had  been  removed,  so  that  there  was  no  impediment, 
in  point  of  theory,  to  the  formation  of  a  company  or 
firm  with  a  capital  of  £100.  So  great  was  the  de- 
mand for  the  passage  of  this  measure  that  the  House 
of  Lords  consented  to  waive  some  forms  in  order  to 
pass  the  Bill  in  the  last  week  of  the  session,  but  in 
so  doing  they  introduced  some  modifications  which, 
in  the  eyes  of  many  of  its  sanguine  advocates,  have 
seriously  impaired  its  probable  efficiency.     They, 
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for  example,  passed  a  clause  that  the  number  of 
shareholders  signing  the  deed  of  partnership  should 
not  be  less  than  twenty-five ;  also  provisions  raak- 
ing  the  directors  liable  for  the  engagements  of  the 
company  to  the  extent  of  misappropriated  funds, 
and  for  a  public  audit  of  accounts.   It  has,  however, 
been  since  plausibly  suggested,  that   by   a  little 
management  the  barrier  of  the  twenty-five  sub- 
scribers could  be  got  over,  when  fewer  than  that 
number  were  interested  in  the  scheme,  by  reducing 
the  value  and  increasing  the  number  of  the  shares, 
and  allotting  one  a  piece  to  as  many  persons  as 
would  be  requisite  to  validate  the  transaction.  The 
only  difficulty  in  such  a  case  would  be  the  appre- 
hension lest  the  limitation  would  be  ineffectual  by 
reason  of  its  being  a  fraud  upon  the  Act.     How- 
ever, if  the  promoters  were  willing  to  treat  their 
nominees  as  actual  shareholders,  regarding  the  small 
outlay  attendant  on  this  as  part  of  the  cost  of  the 
undertaking,  there  could  be  no  doubt  of  its  perfect 
regularity.  There  can  be  no  doubt  but  that  the  great 
capitalists  regard  this  change  with  little  favour,  pro- 
fessedly as  tending  to  lower  the  commercial  standard. 
It  is,  however,  not  improbable  that  a  sense  of  self- 
interest  may  insensibly  bias  their  opinion  on  this 
subject,  and  that  a  lurking  dread  lest  a  formidable 
competition  to  the  existing  monied  interests  may 
spring  up  from  the  bringing  forward  and  clubbing 
together  of  the  numerous  little  savings  which  the 
proprietors  hitherto  have  been  loath  to  risk  in  joint 
stock  speculations.     We  rather  augur  from  this 
opposition  that  the  new  law  will  further  develop 
the  national  resources  by  the  multiplying  of  capiuL 
As  to  the  alleged  unconscientiousness  of  refusing  to 
pledge  to  the  creditor  the  united  unlimited  security  of 
the  debtors,  it  is  idle  to  tell  us  that  there  can  be  any- 
thing  unreasonable  in  so  doing,  when,  by  the  origi- 
nal  terms  of  the  contract,  the  creditor  is  to  look  to 
be  paid  for  what  he  supplies  out  of  the  assets  of  the 
company,  or  the  unpaid  subscriptions  of  the  pro- 
prietary.     Let  him  look  well  to  that  security  which 
alone  is  offered,  and  if  he  do  not,  the  feult  will  be 
his.     The  passing  of  this  law  will  relieve  the  Board 
of  Trade  of  a  very  irksome  duty,  namely,  that  of 
giving  or  withholding  charters  of  incorporation  with 
limited  liability— a  duty  so  invidious  and  exposed 
to  obloquy,  as  latterly  to  have  led  to  a  fixed   reso- 
lution on  the  part  of  that  Board  to  refuse  to  enter- 
tain such  applications.     By  the  new   law  all  this 
trouble  and  the  attendant  expense  will  be  avoided*; 
and  while  it  is  probable  that  the  recent  measure  is 
far  from  perfect,  and  will  require  further  expansion, 


it  is  nevertheless  progressive,  and  is  one  of  the  best 
results  of  the  session. 


IKCDMBERED  ESTATES  WftDffiY  COMMISSION. 

{Contintted from  page  252. j 


Answers  of  David  Shbblock,  Esq.,  to 
Questions  in  Paper  No.  7. 

1.  According  to  your  experience,  has  the  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  worked  well  ? 

In  my  opinion,  the  practice  of  the  Incumbered 
Estates  Court  has,  generally  speaking,  worked  well. 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice  ?  If  so,  state  the 
same,  and  any  remedies  which  you  can  suggest. 

3.  Can  you  suggest  any  modification  or  altera- 
rations  in  the  constitution  of  the  Court,  or  in  its 
rules  or  practice,  which,  in  your  opinion,  would  be 
calculated  to  improve  the  system  ^ 

It  appears  to  me  that  the  expenses  of  rentals  and 
valuations  have  been,  in  many  instances,  too  great ; 
and  I  think  that  the  practice  of  the  Court  of  Chan- 
cery, of  selling  without  a  valuation  made  for  the 
purposes  of  the  sale,  better  for  the  public  and  for 
the  estate.  I  also  think  that  the  present  practice 
of  permitting  purchasers  to  declare  a  trust  without 
naming  the  cestui  que  trust,  at  the  time  of  the  sale, 
has  led  to  underhand  bargains,  of  which  the  pur- 
chasers, and  not  the  creditors  on  the  estate,  Imve 
got  the  benefit*  It  appears  to  me,  further,  that  a 
longer  time  than  is  usually  allowed  should  be  per- 
mitted to  elapse  between  the  settlement  of  the  final 
schedule  of  incumbrances  and  the  distribution  of 
the  funds. 

5.  In  the  event  of  a  transfer  of  the  powrsrs  of  the 
Incuml>ered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  thhik  the  practice  of  the  Incumbered 
Estates  Court  or  any  and*  what  part  of  it  should  be 
ibtrodtibed  fmd  Chancery  ? 

In  my  opinion,  the  Master  who  decides  on.  the 
tights  of  the  parties  should  also  distribute  the  funds ; 
and  that  t^e  omi^ion  in  this  respect  in  the  Chan- 
cery Regulation  Act  should  be  rectified. 

6.  Is  the  proceeding  for  sale  of  att  estate  in  Cban- 
eery,  under  the  15lh  section,  as  prompt  or  as  ef- 
fectual a  proceeding  as  a  petition  in  the  Incumbered 
Estates  Court? 

7.  If  the  Court  of  Chancery  had  power  to  give 
a  Parliamentary  title,  do  yo«  think  that  sales  oooM 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
Incumbered  Estates  Court? 

I  think  the  proceedings  in  Chancery,  under  the 
15th  section,  are  as  prompt  and  effectual  as  the 
proceedings  in  the  Incumbered  Estates  Cburt ;  and 
that  if  the  Court  of  Chanoery  bad  the  power  to  give 
a  Parliamentary  title,  the  sales  could  be  had  there 
as  cheaply,  and  more  promptly  than  fd  the  Iticum- 
bered  Estates  Court. 
S*  Do  you  think  that  tt  would  be  necessary,  in 
■"case  the  powers  of  the  Incumbered  Estates  Court 
were  transferred  to  Chancery,  that  the  exemption 
from  feel  and  stamps,  which  proceedings  in  tlie 
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former  Court  possesses,  should  be  continued  in  the 
Court  of  Chancery  ? 

I  tkiiik  that  the  outlay  required  for  fees  and 
alanips  is  one  of  the  greatest  burdens  of  the  suitors 
in  the  Court  of  Chaoeery ;  but  I  am  unable  to  say 
how  far  it  may  be  necessary  to  retain  them  for  the 
purposes  of  revenue. 

10.  What,  according  to  your  CKperience,  have 
Men  the  practical  resalU  of  giving  a  Parliamentary 
title  ? 

1 1.  In  yo«r  opiaioa,  should  tiie  privilege  of  ob« 
taiaing  a  ParUaaentary  title  be  continued  and  made 
permanent  ? 

I  tbink  the  results  of  giving  a  Parliamentary  title 
have  bees,  and  will  be,  most  bene^cial ;  and  that 
the  power  to  confer  a  Parliamentary  title  should  be 
coDtiooed. 

12.  Should  that  privilege  be  confined  to  estates 
incuiobered,  or  should  the  proprietor  of  an  unin- 
cumbered  estate  have  the  privilege  of  transferring 
a  Parliamentary  title  by  aabmluiag  his  tit^  tp  a 
judicial  investigation  ? 

13.  Should  the  privil^^  of  <ri>tainiag  ^  Parlia- 
nentary  title  be  limits  to  Wda  pf  ^y  pfirtici|dar 
tenure  ? 

I  tbink  Umt  t^  privilege  of  a  Parliamentary  title 
«hoiil4  pot  b#  liipited  to  estate  ipfi^mbered,  or  to 
lands  of  any  pa^ tipiili^r  t?imr^  ^ 

14.  Ji^  caae  4^  ^  traqs^r  of  the  powers  of  the 
locuoibered  Estate^  Court  to  the  Court  of  Chancaf y, 
do  you  think  that  the  Masters  coald,  in  addition  to 
tbeir  ptber  bi|sipassy  discharge  the  duties  at  present 
idiscbarged  )^y  U^  Incfupabired  Estates  Commis- 
aioners  ? 

In  my  opiaia«»  the  plasters  of  the  Court  of  Chan- 
oery  ooivld^  if  ^stad  by  i^istrars,  to  take  down 
ibeir  rulingp,  and  by  imposing  additional  duties  on 
jtbeir  e:faiBi9ers,  dp  the  bviainefs  of  the  Incumbered 
Estates  Cocut,  ia  addition  to  tbe^  pneseat  basioass. 

15.  What  would  ypu  suggest  as  to  the  rigb^  of 
-apyealJM  ftom  the  Ifapters  4>rders  in  case  the 
duties  of  the  Commissioners  were  traaifen^  te 
'tbaip? 

I  t^l^  ^  right  of  appe^  mo^  vfluable,  part}* 
^Hflfaly,  wbea  pKpqeedings  fir^.cppducted  in  a  sum- 
caary  ii^^^aer,  as  th^  parties  ar^  very  often  unpre- 
fi^tif^  Ml  4bA  Sfa^  iastfioce.  1  thinlf  there  should  be, 
in  ^e^  jqstfJi^t  a  ^gk^  ^^  appeal  fro^p  the  Mas- 
tery to  the  Master  of  tbe  fioWSf  and  ixoj^  the  Master 
^  tbe  Rolls  t^  the  Lord  Chancellor. 

DaviD  Sbbslock* 


AnawBRs  or  Ro^brt  R.  Warren,  Esq.,  to 
QuRSTioNs.iN  Pap^r  No.  7. 

1.  Aooprdiiig  io  ^^oar  eaperieace,  has  the  connse 
of  pfaetice  Aod  paooeduie  adopted  in  tbe  Incum- 
bered Estates  Court  wduul  mU  ? 

I  thtak  tha  oooxse  iof  ^ntaetiae  ia  the  IiMiMibered 
Estates  Court  has  generaUy  worked  itery  ,welL  My 
-owa  aapeffienoe,  hoaiever,  is  limited,  as,  in  coase- 
queooe  of  the  aUoatioB  of  tte  caiut,  it  baa  beeo^ 
considered  as  ratbei:  /if.  a  private  aature,  and  soli- 
.citors  have  chiefly  reposed  iheit  confidence  in  a 
•elect  bar.     If  the  court  shall  be  continued,  it 


ought  to  be  removed  to  the  Four  Courts ;  and  I 
am  persuaded  that  the  suspicions  which  are  (most 
unjustly)  entertained  by  many,  as  well  professional 
as  private  persons,  would  cease,  and  the  stream  of 
justice  would  flow  through  that  court  not  only  pure* 
as  it  is,  but  clear,  as  it  is  not 

3.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  eourse  of  practice?  If  so,  state  the 
same,  and  any  remedies  which  you  can  suggest. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practice,  which,  in  your  opinion,  would  be  cal- 
culated to  improve  the  system  ? 

Some  of  the  most  important  points  of  practice 
are—first,  the  rule  of  sale  before  the  charges  are 
ascertained;  second,  the  distribution  of  the  pro- 
ceeds of  the  sale  by  means  of  a  schedule  of  incum* 
brances ;  and  third,  the  system  of  notice.  I .  Seems 
generally  beneficial ;  as  preserving  es^tes  from  the 
ruinous  consequences  of  management  by  a  court 
receiver ;  bat,  I  think,  facilities  should  be  given  to 
aaaaitants  to  oliject  to  the  s^le.  Sometimes,  I  b^- 
lieva  much  injury  to  owners,  annuitants,  antj  puisne 
iocambrancers,  by  selling  lands  discharged  of  an- 
nuities, and  throwing  the  annuitant  upon  tlie  3  per 
cent,  dividends  of  the  invested  purchase  mouej*. 
8.  Saves  the  expense  of  the  cumbrous  system  of 
prolix  charges  and  discharges.  I  think  the  system 
of  allocation  and  payment  under  the  27tK  and  32ud 
General  Orders  requires  reform.  Money  should 
not  be  either  allocated  or  paid  upon  statement, 
adiaission,  or  private  and  discretionary  investiga- 
tion. No  sum  should  stand  in  the  confirmed  sche- 
dule until  the  title  thereto  was  proved  in  public 
before  the  Commissioners;  parties  cannot,  or  ought 
act,  to  be  required  to  file  objection!  to  a  claim  upon 
suspicion  and  at  the  peril  of  cosU;  and  real  objec- 
tioDS  may  exist,  or  be  disclosed  upon  an  attempted 
proof  of  the  title,  in  the  presence  of  parties  inte- 
rested. 8.  I  think  the  system  of  notice  extremely 
oJbiecticiiable ;  tba  47tb  General  Order  should  be 
amended  by  expunging  the  concluding  paragraph, 
aad  declaring  that  the  party  entering  the  appear- 
ance  shall  have  the  costs  tbereoC  with  his  demand, 
if  any,  and  that  the  Commissioner  may  direct  the 
costs  oecasioaed  by  the  ei^try  of  such  appearance 
to  be  paid  by  the  pafty  eatering  the  same,  unless 
be  shall  be  declared  eptitled  to  a  demand  in  the 
matter.  The  present  rale  deters  parties  from  en- 
teriag  m  appearance,  aved  reaaonable  cosU  are  not 
aUowad  so  as  to  indoicp  solicitors  to  take  proper 
care  of  their  clients'  int^re^U.  One  pou^d  is  usu- 
ally allowed  for  filing  a  claim,  when  the  demand  is 
not  disputed.  Is  this  reasonable  remuneration  for 
the  following  wrvices,  a  mortgagee  being  the  cli- 
ent?^^a,  tidting  instructions  for  claim  ;  b,  drafting 
aod  engrossing  claim ;  c,  attending  to  file  claim ; 
d,  entering  appearances ;  s,  attending  one,  two, 
three,  or  more  days,  with  deeds,  &c  on  the  set- 
tlemeotof  the  final  sdiedalei*  Every  prudent  in- 
cumbrancer should  enter  an  appearance,  and  every 
incumbrancer  should  have,  with  his  demand,  the 
costs  which  prudence  obliges  him  to  incur.  In 
Cur  Ms  Ettaie,  (Nov.  1864,)  the  rights  of  Teresa 
Curtin  were  correctly  stUted  i,o  the  draft  of  the 
final  schedule,  as  her  solicitor  understood  those 
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rights ;  on  the  afternoon  of  the  dny  before  the  set- 
tlement of  the  final  schedule,  an  objection  was 
filed,  and  moTed  on  the  next  day,  without  any  no* 
tice.  It  happened  that  the  counsel  and  solicitor 
concerned  on  another  matter  for  Teresa  Curtin 
was  present  in  the  Commissioner's  chamber,  eaoght 
the  tenor  of  the  objection,  and  were  able  to  inter* 
vene  and  protect  her  rights*  But  for  that  accident 
Teresa  Curtin  would  have  lost  £30  per  annum  for 
her  life.  This  case  shows  the  defects  of  the  system 
of  notice,  and  justifies  the  observation  that  a  time 
for  filing  objections  should  be  fixed  with  reference 
to  the  time  appointed  for  the  settkmeat  of  the 
final  schedule,  and  the  rule  so  made  only  relaxed 
upon  such  terms  as  justice  required. 

4.  What  are  the  peculiar  circumstances  in  the 
constitution  of  the  court  or  its  mode  of  procedure 
which,  in  your  opinion,  have  mainly  contributed  to 
its  successful  operations  ? 

I  attribute  the  success  of  the  court  to  thefol* 
lowing  circumstances: — (a)  the  ability  of  all  the 
Commissioners ;  (6)  the  ability,  diligence*  and  oour«> 
tesy  of  many  of  the  inferior  officers  connected  with 
the  court ;  (c)  the  parliamentary  title ;  (d)  the  small 
outlay  to  solicitors,  in  consequence  of  the  absence 
of  fees  and  stamps ;  (e)  the  rule  making  costs  of 
petitioner  the  first  charge  on  the  fund ;  (/)  the 
expedition  with  which  sales  were  efiected,  and  the 
proceeds  distributed  for  some  time  after  the  court 
was  first  established.  The  latter  circumstance  is 
to  be  ascribed  to  the  cleame$s  of  the  field  of  labour 
on  which  the  court  entered,  and  which  no  longer 
exists.  There  is  now  much  unavoidable  delay  in 
the  chambers  of  all  the  Commissioners ;  and  in  one 
the  accumulation  of  arrears  is,  as  I  am  informed, 
immense;  and  I  have  no  doubt  but  that  a  sale 
might  be  effected,  and  the  proceeds  distributed 
more  rapidly  in  the  Court  of  Chancery  than  in  the 
Incumbered  Estates  Court,  the  circumstances  of 
the  estate  being  similar,  and  an  equally  active  and 
intelligent  solicitor  having  in  each  case  the  car- 
riage of  the  proceedings. 

5.  In  the  event  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan* 
eery,  do  you  think  the  practice  of  the  Incumbered 
Estates  Court  or  any  and  what  part  of  it  should 
be  introduced  into  Chancery  ? 

I  think  the  principle  of  allocation  by  means  of  a 
final  schedule  might  be  adopted  with  much  advan- 
tage ;  some  interval  should  be  suffered  to  elapse 
between  the  confirmation  of  the  schedule  and  the 
payment  of  the  money.  At  present  that  interval 
is  secured  in  Chancery  by  the  necessity  of  an  ap- 
plication to  the  court  to  pay  out  the  monies  pursu- 
ant to  the  report  or  order  of  the  Master* 

6.  Is  the  proceeding  for  sale  of  an  estate  in  Cban- 
cerv,  under  the  KSth  section,  as  prompt  or  as  efie^ 
tual  a  proceeding  as  ft  petitioii  in  the  incumbered 
Estates  Court  ? 

7.  If  the  Court  of  Cbanoery  hftd  powvr  to  give 
a  Parliamentary  title,  doyou  think  that  aalesooold 
be  had  there  as  cheaply  and  as  promptly  as  hi  the 
Incumbered  Estates  Court  ? 

1  think  these  questions  should  be  answered  in 
the  affirmative,  assuming  that  the  point  of  fees  and 
stamps  was  not  intended  to  be  an  elemeat  in  the 
answer. 


6*  Do  you  think  that  it  would  be  necessary,  in 
case  the  powers  of  the  Incumbered  Estates  Court 
were  transferred  to  Chancery,  that  the  exemption 
from  fees  and  stamps,  which  proceedings  in  the 
former  court  possess,  should  be  continued  in  the 
Court  of  Chancery  ? 

I  do  not  think  it  necessary ;  but  without  presdm* 
ing  to  enter  Into  the  question  of  finance,  I  have  long 
been  of  opinion  that  it  would  be  for  the  public  good 
to^have  the  expense  of  the  Superior  Courts  dimi- 
nished ;  cheap,  bad  law,  at  the  door  of  the  peasant 
and  the  shopkeeper,  is  a  moral  evil  •,  but  the  neces- 
sary expense  of  the  Superior  Courts  (even  though 
fees  and  stamps  were  totally  abolished),  with  their 
remoteness  from  suitors'  home,  would  check  wanton 
litigation. 

9.  Can  you  estimate  the  comparative  expenses 
at  present' of  a  sale  in  Chancery,  under  the  15th 
section,  and  a  sale  in  the  Incumbered  Estates  Court, 
and  what  causes  the  difference  in  expense. 

r  cannot  make  any  statement  in  figures  upon  this 
subject,  but  in  Chancery  the  expense  must  be  greater, 
because  of  charges  and  disohai^es,  of  the  investiga- 
tion of  title  by  counsel  for  vendor  and  purchaser, 
and  of  oompUcated  conveyances.  In  this  reply  I 
do  not  take  into  aeoouot  the  very  great  expense  in- 
curred in  the  Incumbered  Estates  Court,  for  valua- 
tions, sunrep^,  maps,  and  advertisement. 

10.  What,  according  to  your  experience,  have 
been  the  practical  resulu  of  giving  a  Parliamentary 
title? 

11.  In  your  opinion,  should  the  privilege  of  ob- 
taining a  Parliamentary  title  be  continued  and  made 
permanent  ? 

12.  Should  that  privilege  be  confined  to  estates 
mcumbered,  or  should  the  proprietor  of  an  unincum* 
bered  estate  have  the  privilege  of  transferring  a 
Parliamentary  title  by  submitting  his  f tile  to  a  ju- 
dicial investigation  ? 

la.  Should  the  privilege  of  obtaining  a  Parlia- 
mentary title  be  limited  to  lauds  of  any  particular 
tenure? 

Unquestionably  some  of  the  practical  results  have 
been  to  increase  the  business  of  the  oourt,  and  en- 
hance the  value  of  property.  Owners  have  sold 
and  bought  in  ;  capitalisU  have  been  attracted  by 
the  magic  of  a  ParHamentary  tkle,  and  persons  with 
a  little  money  have  had  such  a  facility  of  borrowing 
on  the  security  of  the  estate  to  be  purchased,  that 
they  were  enabled  to  bid,  and  buy  considerable  ee^ 
tales.  On  the  other  hand,  however,  time  alone  will 
disclose  the  natnes  of  the  absentees,  the  infants,  the 
persons  entitled  to  contingent  and  executory  inter- 
ests, who  have  lost  their  properties  by  Act  of  Par- 
liament. Notwithstanding  the  ability  of  the  present 
Commissioners,  caMs  are  from  time  to  time  developed 
in  which  the  properly  of  A  has  been  seid  to  pay 
charges  afiboting  only  Bis  wtata.  I'his  Mcnrred,  I 
believe,  in  RMneom^e  E9^aie,mhMk  was  before  the 
Commissk>ner  in  February^  16d4y  at  to  a  snurf/plot 
of  ground.  But  witli  re^B^  to  the  ooncintfance  of 
tho  ParliiMttentary  tide  ayateai)  atfUr  the  emergen* 
^eies,  real  or  supposed,  of  1650,  abail  have  ceased, 
it  is  to  be  considered  how:  completely  the  rights  of 
peraons  interested  in  landtSubjeet  tasuoh  a  system, 
depend  on  the  integrity,  akyflity,  industry,  and  ieai  n- 
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iog  of  tbe  Master  or  Commissioner  ;  and  the  ques< 
tion  must  be  asked,  can  it  be  assumed  that  while 
the  office  is  one  of  second  or  third  rank,  and  while 
political  connexion  is  a  chief  road  to  office,  and 
while  real  property  leaniiog,  ami  laborious  industry 
are  rare,  that  every  successive  Commissioner  or 
Master  will  possess  all  these  indi^ensoble  qnsiVihesL* 
tions,  and  will  peruse  the  abstract,  and  the  deeds, 
and  the  searches,  in  the  manner  recommended  by 
Lord  St.  Leonards,  and  with  the  atmteness  of  the 
eoansel  for  a  purchaser,  who  knows  that  all  his 
eUent  is  worth  in  the  world  depends  on  his  opinion, 
and  not  on  an  arbitrary  Act  of  Parliament. 

14.  In  case  of  a  transfer  of  the  powers  of  the 
iDcambered  Estates  Court  to  the  Court  of  Chan« 
eery,  do  you  think  that  the  Masters  could,  in  addi- 
tion to  their  other  business,  discharge  the  duties  at 
present  discharged  by  the  Incumbered  Estates  Com» 
missiooers? 

I  think  the  Masters  in  Chancery  could  well  do  all 
this  business.  In  some  of  the  offices  accident  may 
have  created  some  inconsiderable  arrear,  while  in 
others  (for  instance,  the  office  of  the  Receiver  Mas- 
ter) there  is  a  great  want  of  business.  Much  might 
be  done  to  assist  the  Masters ;  they  require  the  at- 
tendance of  an  officer  or  registrar  in  their  courts* 
Many  matters  of  formal  reference  from  his  Honor 
the  Master  of  the  Rolls  miglit  be  disposed  of,  under 
the  control  of  his  honor,  by  officers  at  present  un- 
employed— e.g^  the  examiners  of  the  Court  of 


father,  in  the  year  1823 — the  owner  had  raised 
money  on  that  title.  Some  recital  in  one  of  the 
papers,  not  mentioned  in  the  abstract,  led  me  to 
suspect  that  a  mortgpge  was  outstanding  in*  1823, 
and  1  caused  inquiry  to  be  made.  A  mortgage  of 
the  fee  made  in  1760  behind  the  abstract  was  dis- 
covered, and  the  estate ^(or  all  of  it  not  charged 
prior  to  1817)  has  been  saved  for  the  owner's  infant 
son.  This  recital  had  escaped  the  notice  of  Mr. 
Pennefather,  and  would  not  have  been  presented  to 
the  Commissioners  upon  the  abstract.  The  peti- 
tion had  stated  that  the  owner  was  seized  in  fee, 
and  was  amended  upon  the  son*s  application  to  the 
court. 

1 5.  What  would  you  suggest  as  to  the  right  of 
appealing  from  the  Master's  orders  in  case  the 
duties  of  the  Commissioners  were  transferred  to 
them  ? 

16.  Can  you  suggest  to  the  Commissioners  any 
other  matter  of  importance  not  included  in  your 
answers  to  the  foregoing  questions,  and  bearing 
upon  the  subject  of  the  inquiry  ? 

/  think  the  appeal  should  be  in  the  first  instance 
to  the  Lord  Chancellor,  or  Master  of  the  Rolls, 
with  the  assistance  of  a  Common  Law  Judge  or 
Master,  according  as  the  question  was  one  of  law 
or  equity,  and  then  to  the  House  of  Lords.  I  think 
the  present  intermediate  appeal  to  the  Master  of 
the  Rolls  objectionable,  as  in  case  of  decision  by 
him  against  the  view  taken  by  the  Master  in  the 


Chancery  have  little  or  nothing  to  do,  and  the  same  ;  matter,  the  party  in  whose  favour  the  latter  has  de-^ 


observation  may  be  made  as  to  other  officers*  And 
if  the  system  of  Parliamentary  title  should  be  con- 
tinued, a  conveyancing  counsel  of  high  character 
should  be  attached  to  each  Master,  to  assiet  in  the 
investigation  of  the  title.  I  think  this  counsel  should 
be  paid  by  fees,  and  not  by  salary.  His  duty  should 
be  to  perose  the  deeds  and  examine  whether  the 
abstract  be  correct  or  not,  as  well  as  to  advise  on 
the  tlttei  and  the  Master  might  afterwards  act  on 
tbe  abatraet,  without  reading  the  deeds.  In  the 
Incumbered  Estates  Court  abstracts  are  sometimes 
•«nt  lo  eoonsel,  eeleeted  by  ike  permm  having  the 
eapriage  of  4he  eale^  and^always^  or  almost  always^ 
witbotti  edpiea  of  the  deeds ;  ami,  I  believe,  the  deeds 
or  oopies  are  not  read  by  the  Commissioners,  unless 
wotoe  pecttliar  necessity  ahould  be  detected  by  their 
own  expetienee  and  sagacity*  In  Ireland  tbe  prac- 
tice has  been  to  send  oopies  of  the  documents  to 
tbe  cooasel  instructed  to  advise  on  abstracts  of  title. 
In-  conaeqvience  of  this  pra/ctice  aoUcitors  in  this 
eonotry  h%ve  not  been  in  the  habit  of  preparing 
ftbniraota  with  the  legal  accuracy  generally  to  be 
feuHd  in  English  abstraots  of  title.  In  this  country 
solicitors  oeitber  nre  nor  are  called  lawyerh  and  it 
is  not  expected  that  they  should  be  acquainted  with 
the  nde  i»  Shelly 9  0%s0^  the  eo^ilties  of  oases  de- 
priding  en  the  preaerration  ov  destruction  of  eon- 
tiogentremainders,  the  re^liites  of  valid  recoveries^ 
ftn<t  such  like^legal  mattersf  In  Ragem^  JSlRleto the 
title«Mie  before  tnes.  tiie^wncRelai0Hd  to  be  seised 
in  fee»  his  title  depeodiag  on  the  deslmmtiefei^ief  cod 


slated  he  hatd  destroyed  by  a  reeovery  sufficients  for 
tiiat  purpose^  under  the  advice  of  that  eminent  end 
eonsdentiooa  lawyer,  the  la^e^Ghtef  Justice  Peujier 


cided  generally  appeals  to  the  Lord  Chancellor, 
and  the  expense  at  the  Rolls  is  fruitless.  I  also 
very  much  prefer  that  the  final  court  of  appeal 
should  be  the  HouaTe  of  Lords,  rather  than  the  Privy 
Council  of  Ireland.  The  private  loss  incurred' 
through  increased  expense  is  compensated  for  in 
the  public  benefit  of  the  preservation  of  a  uniform 
code  of  law,  protected  by  the  authority  of  a  tribunal 
common  to  the  Kingdoms  of  England  and  Ireland. 
I  desire  to  add  one  observation.  Very  few  sales 
have  been  efiected  in  the  Conrt  of  Chancery,  under 
the  I5th  section  of  the  Regulation  Act ;  but  much 
expense  has  been  incurred  in  petitions  under  that 
section,  some  praying  a  sale,  and  some  a  receiver 
pending  a  sale  in  the  Incumbered  Estates  Courts 
The  reason  of  petitions  for  sale  without  a  sale  fol* 
lowing,  has  been  the  law  or  rule  of  tbe  Incumbered 
Estates  Court,  by  which  the  costs  of  sale  are  or 
were  made  tbe  first  charge  on  the  produce  of  the 
sale,  irrespective  of  the  claim  of  the  petitioner;  and, 
consequently,  after  proceedings  for  sale  in  Chancery 
had  been  commenced,  solicitors  have  (with  or  mth^ 
out  the  consent  of  the  insolvent  owners,  or  puisne 
incumbrancers)  presented  petitions  in  the  Incum- 
bered Estates  Court,  and  rendered  the  Chancery 
proceedings  >iif holly  abortive.  In  Harts  JSstateyfot 
instance,  the  lands  were  on  the  eve  of  sale  by  Ma»t 
ter  Murphy,  when  a  petition  was  presented  in  the 
Incumbered -Estates  Court,  on  the  part  of  a  woman 
named  Molon^i  residing  in  America,  and  who  ap- 
peared to  be  the  assignee  of  a  judgment  for  £  15  ov 


tangent  renmiDders  to^  bis  isauey  end  whioh  it  was^  £16,  including  costs,  and  afiecting  an  estate  in  a 


state  of  hopeless  insolvency*  The  result  was  the 
stay  of  tbe  proceedings  in  Chancery,  and  a  sale  in 
the  Inoumbered  Estates  Court  in  January,  1865;^ 
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for  many  hundreds  of  pounds  less  than  enough  to 
pay  creditors  prior  to  Molony,  The  carriage  was 
transferred  to  the  solicitor  for  the  petitioner  in 
Chancery,  after  a  motion  strongly  contested  by  two 
counsel  on  the  part  of  Molony ;  and  out  of  the  fund 
Molony's  solicitor  will  get  his  costs  up  to  and  in- 
cluding the  motion  for  a  transfer  of  the  carriage  of 
the  proceedings.  I  had  occasion,  professionally,  to 
bring  the  case  under  the  consideration  of  his  Honor 
the  Master  of  the  Rolls,  who  expressed  much  in- 
dignation at  the  proceedings;  and  the  case  was 
afterwards  mentioned  in  the  House  of  Lords  by 
Lord  St.  Leonards,  and,  I  believe,  resulted  in  the 
amendment  of  the  Act  of  Parliament.  I  think  the 
Chancery  rule — costs  with  the  demand — is  sound 
and  beneficial.  The  concurrent  petition  in  Chan- 
cery for  a  receiver  is  also  objectionable,  and  fur* 
nishes  an  argument  for  the  transfer  to  that  court  of 
all  proceedings  concerning  the  same  estate  and  the 
same  parties.  I  should  say  that  one -fourth  of  the 
petitions  presented  under  the  15th  section  of  the 
Chancery  Act  pray  for  receivers  pending  sales  in 
the  Incumbered  Estates  Court. 

I  have  thought  it  right  to  express  my  opinions 
freely  on  the  question  before  me ;  and  in  doing  so 
trust  I  haviB  not  been  guilty  of  presumption  unbe- 
coming my  position  in  my  profession. 

R.  R.  Warren. 


Answers  of  £.  B.  Lawless,  Esq.,  to  questions 
IN  Paper  No.  7. 

1.  According  to  your  experience,  has  the  course 
of  practice  and  procedure  adopted  in  the  Incum- 
bered Estates  Court  worked  well  ? 

Generally  speaking,  the  practice  and  procedure 
of  the  IncumWe^  Estates  Court  has  worked  well, 
so  far  as  experience  and  observation  enable  me  to 
form  an  opinion. 

2.  Have  you  observed  any  defects  or  imperfec- 
tions in  that  course  of  practice  ?  If  so,  state  the 
same,  and  any  remedies  which  you  can  suggest. 

In  my  opinion  the  title  is  not  examined  at  a  suffi- 
eienfly  early  period  of  the  proceeding;  in  fact,  the 
purchaser  may  be  in  possession  before  it  has  been 
discovered,  by  the  examination  of  the  title,  that  the 
estate  did  not  belong  tp  the  person  named  as  owner. 
As  the  title  is  to  be  examinect,  it  appears  to  me  that 
the  earlier  this  4s  dqne  in.  the  proceedings  the  better. 
Very  important  questions,  as  to  the  validity  or  pri* 
jQrity  of  incumbrances^  frequently  arise  upon  the 
settlement  of  the  final  schedule^  without  having  had 
the  questions  of  law  raised  in  any  formal  way;  and, 
sometimes,  without  having  the  facts  very  distinctly 
stated.  In  practice,  the  mischief  likely  to  arise  from 
this  is,  that  important  or  material  facts  do  not  re- 
ceive a  sufficient  discussion  or  examination.  The 
notice  of  every  claim  to  be  put  upon  the  schedule, 
and  of  every  ot^ection  to  every  incumbrance  on  the 
schedule*  should  be  served  upon  every  party  on  the 
schedule,  and  every  claimant.  I  think  the  present 
system  leaves  it  too  much  open  to  the  party  having 
the  carriage  of  the  proceedings,  to  assist  or  connive 
at  the  proceedings  of  a  party  bringing  forward  de* 
mands,  which,  if  a  better  opportunity  of  contesting 


them  were  afforded,  could  not  be  sustained  in  law 
or  fact;  but,  oh  the  whole,  the  practice  of  the  In- 
I  cumbered  Estates  Court,  as  to  ascertaining  incum-* 
j  brances  and  distributing  funds,  is  preferable  to  that 
of  the  Court  of  Chancery.  There  sometimes  occurs 
a  pretty  long  delay  between  the  lodgment  of  the 
i  petition  and  its  being  read  by  the  Commissioners ; 
in  other  words,  a  long  delay  is  caused  before  the 
conditional  order  for  sale  is  made.  I  think  it  would 
be  better  if  provision  were  made  for  procuring  to 
be  vacated  or  released,  every  judgment  or  incum* 
brance  that  is  paid  off  in  full.  There  is  not,  I  be- 
lieve, any  record  of  payments  kept  in  the  Incum- 
bered Estates  Court,  and  if,  at  a  future  period,  the 
owner  of  a  judgment  should  attempt  to  enforce  pay- 
ment of  it  against  the  debtor,  or  against  a  surety,  it 
might  be  impossible  to  procure  evidence  of  pay- 
ment of  it. 

3.  Can  you  suggest  any  modification  or  altera- 
tions in  the  constitution  of  the  court,  or  in  its  rules 
or  practice,  which,  in  your  opinion,  would  be  caU 
culated  to  improve  the  system? 

As  to  the  constitution  of  the  court,  the  fact  of 
there  being  three  Commissioners  le;)ds  sometimes  to 
delay  in  disposing  of  appeal  motions  before  the  full 
court,  as  the  accidental  absence  of  any  one  Com- 
missioner will  prevent  the  appeal  £rom  being  dis- 
posed of;  this  causes  delay.  It  is  discretionary  in 
Commissioners  to  sell.  If  they  are  to  be  constituted 
a  permanent  tribunal  this  should  be  altered,  and  full 
force  should  be  given  to  an  incumbrancer's  right. 
There  should  be  an  absolute  right  of  appeal  to  the 
judicial  committee  of  the  Privy  Council,  not  subject 
to  the  discretion  of  the  Commissioners.  The  title 
should  be  examined  at  an  earlier  period ;  more  full 
notice  of  questions  arising  on  the  final  schedule 
should  be  given  to  the  parUes  interested  in  the  dis* 
cussion  of  them.  Notice  should  be  given  to  each 
tenant,  personally,  of  how  he  is  to  be  deseribed  upon 
the  rental,  in  order  that  every  tenant  may  be  insured 
an  opportunity  of  asserting  his  rights^,  which  are  to 
be  learned  by  the  conveyance  to  the  purchaser. 

4.  What  are  the  peculiar  circuqistaDoes  in  the 
constitution  of  the  court  or  its  mode  of  propedore, 
which,  in  your  opinion,  have  mainly  contributed  to 
its  successful  operations  ? 

I  think  it  was  the  priority  given  to  the  costs  of 
the  petitioner's  proceedings  that  first  made  the  court 
popular. 

lu  real  and  substantial  advantages  are,  immunity 
from  court  fees  and  expenses,  freedom  from  expen- 
sive pleadings,  and  expense  of  formal  parties  and 
ibrmal  proofs. 

Parliamentary  title,  both  as  increasing  the  selling 
value  of  the  land,  and  as  a  part  of  the  machinery  by 
which  the  land  is  resolved  into  money  at  an  early 
stage  of  the  proceedings. 

The  not  requiring  redemption  by  a  puisne  credi- 
tor of  a  prior  (Bortgagee^ 

The  fact  of  having  the  actual  money  proceeds  of 
the  estate  to  deal  with  instead  of  land  asaumed  te 
be  sufficient  to  pay  every  imaginable  demand*  aasd 
the  consequent  getting  rid  of  a  number  of  parties/ 
and  additional  discussion. 

The  fact  that  tbe  funds  are  distributed  by  the . 
same  judge  who  adjudicates  upon  the  rights  te  ; 
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them,  and  practically  in  the  same  proceeding  in  the 
cause,  whereby  the  delay  and  expense  of  the  alio* 
cation  proceedings  in  the  Court  of  Chancery  are 
avoided.  *  I 

The  facility  of  having  an  appeal  upon  any  sepa- 
rate or  isolated  questions  as  to  the  rights  to  any 
portions  of  the  funds,  without  delaying  the  distri- 
bution of  the  rest,  and  without  the  expense  of  hav- 
iBga  hearing  of  the  entire  Case. 

The  partition  procedure,  which  is  a  vast  im- 
provement dpon  the  Chancery  commission  of  par- 
tition. 

The  great  advantage  of  a  Court  of  Appeal  in 
Ireland,  at  an  expense  which,  compared  to  that  of 
an  appeal  to  the  House  of  Lords,  Is  merely  no- 
minal. 

The  liberal  and  comprehensive  mode  in  which 
the  Act  has  been  worked  by  the  Commissioners. 

5.  lo  the  event  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  think  the  practice  of  the  Incumbered 
Estates  Court,  or  any  and  what  part  of  it,  should 
be  ictroduced  into  Chancery  ? 

If  a  power  to  confer  a  parliamentary  title  be 
given  to  the  Court  of  Chancery,  I  think  it  would 
be  beneficial  to  adopt,  in  that  court,  the  practice 
of  selling  the  estate  before  ascertaining  the  parti- 
cular rights  of  all  the  incumbrancers,  many  of 
whom  may,  from  their  position,  have  no  real  inte- 
rest in  the  proceedings. 

Also  the  practice  of  ascertaining  the  tenancies. 

The  practice  of  having  the  funds  distributed  by 
the  same  judge  who  adjudicates  upon  the  rights  to 
them,  and  who  allocates  them. 

The  practice  of  having  the  conditional  order  for 
sale  made  by  the  judge  or  officer  upon  reading  the 
petition. 

The  practice  by  which  all  long  pleadings  are 
dispensed  with,  and  the  necessity  of  bringing  a 
Dumber  of  parties  before  the  court  done  away 
with. 

The  practice  of  not  giving  to  the  owner  of  an 
Incumbered  estate  three  or  six  months*  time  to  pay, 
after  the  decree  made,  as  is  usual  in  Chancery. 

The  practice  of  transfbrring  from  the  petitioner, 
ftc,  the  carriage  of  the  proceedings,  where  any  de- 
lay, not  satisfactorily  accounted  for,  has  taken  place. 
In  the  Court  of  Chancery  it  has  always  been  too 
difficult  tb  take  the  carriage  of  the  proceedings 
froaa  the  plaintiff  or  another  creditor;  .and  such 
an  application  is  sometimes  considered  an  xingra- 
clous  one.  The  48th  General  Order  of  the  In- 
cumbered Estates  Court  ftnpOsfed  a  duty"  t!idbh  the 
Commissioners,  the  strict  performatlce  of  which 
must  interfere  with  the  regular  discharge  of  their 
other  duties ;  but  it  has  served  to  establish  the 
taking  away  the  carriage  of  proceedings  from  a 
petitioner  who  does  not  satisfactorily  account  for 
delay. 

6.  Is  the  proceeding  for  sale  of  an  estate  in 
Chancery,  under  the  15th  section,  as  prompt  or  as 
efl^ctual  a  proceeding  as  a  petition  in  the  Incum- 
bered Estates  Court  ? 

'-  In  my  opinion,  the  proceeding  for  a  sale  under 
the  15th  section  of  the  Chancery  Regulation  Act, 
can  (allowing  for  the  advantage  of  a  parliamentary 


title)  be  made  as  effectual  as  the  proceeding  for  a 
sale  in  the  Incumbered  Estates  Court.  That  is, 
you  can,  in  a  petition  under  the  15th  section,  esta* 
blish  the  petitioner's  right,  ascertain  and  bind  the 
rights  of  all  other  parties,  sell  the  estate  and  make 
title  to  the  purchaser,  and  distribute  the  funds  as 
effectually  as  you  can  in'  the  Incumbered  Estates 
Court,  allowing  always  for  the  advantage  that  court 
has  in  being  able  to  confer  a  parliamentary  title. 
If  the  incumbrancers  upon  the  estate  are  not  mauy 
in  number,  and  their  rights  not  very  obscure  or 
complicated,  I  think  the  order  for  sale  can  be  had 
as  promptly  in  the  Court  of  Chancery,  under  the 
15th  section,  as  it  is  now  usually  had  in  the  Incum- 
bered Estates  Court ;  but  as  to  the  sale  itself,  it 
must  be  remembered,  that  the  rule  of  the  Court  of 
Chancery  is,  in  mortgage  and  equitable  incum- 
brance suits,  to  decree  payment,  and  in  default  of 
payment  in  three  and  six  months,  respectively,  then 
a  sale.  This  causes  a  great  delay,  to  which  the 
proceedings  in  the  Incumbered  Estates  Court  are 
not  liable.  It  must  also  be  remembered  that,  ge- 
nerally speaking,  the  order  for  sale  in  a  15th  sec- 
tion petition,  is  not  made  until  the  rights  of  all  the 
incumbrancers  have  been  ascertained.  If  the  in- 
cumbrancers are  not  many,  the  matter  can  proceed 
with  sufficient  expedition  ;  but  if  they  are  numer- 
ous, there  must  be  delay,  as  the  ascertainment  of 
every  disputed  incumbrance  involves  an  inquiry 
into  issues  of  law,  or  issues  of  fact,  or  perhaps 
both.  Every  one  of  the  disputed  incumbrances 
becomes  the  subject  of  a  little  suit  before  the 
Master,  in  which  the  pleadings  are  by  charge  and 
discharge.  I  have  looked  over  the  sale  and  order 
books  in  Master  Murphy's  office,  and,  without  pro- 
fessing to  have  made  an  accurate  analysis  of  the 
cases  contained  in  those  books,  I  think  I  may  safely 
say,  that  in  the  majority  of  the  cases  the  order  for 
sale  is  made  within  a  year  from  the  time  of  bring- 
ing the  petition  into  the  office.  I  find  a  great 
many  cases  in  which  the  order  for  sale  has  been 
made  in  five  or  six  months,  but  then  the  order  is 
generally  for  payment,  and,  in  default,  a  sale  in 
three  or  six  months.  There  are  some  few  cases  in 
which  tlie  actual  saU  has  been  had  within  the  year ; 
but  those  were  cases  in  which  there  were  but  very 
few,  if  any,  incumbrancers  besides  the  petitioner?, 
and  in  which  it  is  probable  the  respondents  waived 
the  three  or  six  months'  time.  There  are,  on  the 
other  band,  several  cases  in  which  a  delay  of 
months,  exceeding  a  year,  occurs,  between  the 
bringing  in  of  the  petition  and  the  taking  of  any 
further  step  by  the  petitioner.  This  may  be 
ascribed  to  negligence,  or  to  the  pendency  of  some 
treaty  of  compromise,  or  to  the  bona  fide  desire  to 
afford  some  indulgence  to  the  respondent.  Upon 
the  whole,  I  think  the  proceedings  for  a  sale  and 
ascertainment  of  the  rights  of  creditors  may,  by 
exercising  fair  diligence,  be  as  prompt  under  the 
15th  section,  as  in  the  Incumbered  Estates  Court. 
But,  if  the  incumbrances  are  numerous  and  con- 
tested, the  sale^  but  not  the  sale  and  ascertainment 
of  incumbrances,  could  be  had  more  expeditiously 
in  the  Incumbered  Estates  Court.  It  must  also  be 
remembered  that  the  proceedings  towards  a  sale  in 
the  Court  of  Chancery  are  frequently  delayed  by 
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the  necessity  of  having  accounts  of  personal  estates 
taken. 

7.  If  the  Court  of  Chancery  had  power  to  give 
a  Parliamentary  Title,  do  you  think  that  sales  could 
be  had  there  as  cheaply  and  as  promptly  as  in  the 
Incumbered  Estates  Court  ? 

I  think  they  could  be  had  as  promptly' and  as 
cheaply,  except  for  the  court  fees  and  stamps. 

8.  Do  you  think  that  it  would  be  necessary,  in 
case  the  powers  of  the  Incumbered  Estates  Court 
were  transferred  to  Chancery,  that  the  exemption 
from  fees  and  stamps,  which  proceedings  in  the 
former  Court  possess,  should  be  continued  in  the' 
Court  of  Chancery? 

I  do ;  I  cannot  see  any  advantage  to  the  suitor, 
or  any  protection  to  the  debtor,  gaiaed  by  continju^ 
ing  court  fees  and  stamp  duties. 

9.  Can  you  estimate  the  comparative  expenses 
at  present  of  a  sale  in  Chancery,  under  the  ISth 
section,  and  a  sale  in  the  Incumbered  Estates 
Court,  and  what  .causes  the  differeocQ  in  expense? 

I  cannot. 

10.  What,  according  to  yoar  experience,  have 
been  the  practical  results  of  giving  a  Parliamentary 
title  ? 

I  think  the  practical  results  of  giving  a  parlin- 
mentary  title  have  been,  to  increase  the  selling  va- 
lue of  land  ;  to  save  expense,  by  having  the  fund 
aspertained  and  in  hand  before  the  ascertainment 
of  incumbrances  taTces  place  t  ahd  from  the  sAilie 
cause  to  expedite  and  faeiirtalbe  the  di^ribbtMn  ef 
the  funds. 

1 1.  In  your  opinion,  should  the  privilege  of  ob- 
taining a  Parliamentary  Title  be  continued  and 
made  permanent  ? 

I  think  it  should. 

12.  Should  that  privilege  be  confined  to  estates 
incumbered,  or  should  the  proprietor  of  an  unin- 
cumbered estate  have  the  privilege  of  transferring 
a  Parliamentary  Title  by  submitting  his  title  to  a 
judicial  investigatioh  ? 

I  think  it  would  be  dangerous  to  extend  the  pri- 
vilege of  transferring  a  parliamentary  title  to  the 
owners  of  unincumbered  estates.  I  think  it  would 
require  a  more  perfect  and  stringewt  law  of*  rogis*. 
tration  of  deeds  thtin  we  have  now,  to  secure  the 
reasonable  certsiuty  of  not  doing  an  injury,  by  en- 
abling any  person  to  transfer  a  parliamentary  title. 
As  at  present  constituted,  courts  eon^e  to  riglu 
conclusions  upon  the  cdnlfict  of  statements  and 
proofs  by  opposing  parties.  But  how  or  by  whom 
is  any  question  of  an  investigation  into  title  to  be 
raised  or  made  when  there  is  but  one  party  before 
the  court,  and  that  one  interested  in  preventing  a 
real  inquiry  into  the  title?  and  if  there* be  no.  con^ 
flier,  to  elicit  the  tratb,  what  security  is  there  for 
arriving  at  a  sound  conclusion  ?  Would  it  not  be 
but  just  and  fair,  supposing  a  power  of  conferring 
a  parliamentary  title  were  to  be  granted,  to  mnke 
a  saving  for  persons  under  ^li&ability;  and  if  thai 
were  donC)  the  value  of  the  parliamentary  title 
would  cease,  inasmuch  as  the  title  would  not  be 
universally  good  against  all  the  world. 


(To  he  conlinned.) 
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Mannscri^,  fte. 


Tbbms  or  SuBSCBiPTioH^Cpajable  in  advance): 
Yearly,  aOi'       Half-yearly »  17«.       Quarterly*  ^ 

lilt U.       I    II     I  I    M  I  n      I       .         I        i      ■■      I     I       ■!  m         ■■       I  I  I  '      '." 

Pfbitttl  by  THOMAS  ISA  AC  WHITE,  at  hit  Printing  Office,  No.  46 
FLElCTlSl'RBET.  in  the  Pkrtsh  of  St.  Andrew,  and  •  published  at  16 
COLLEOE.OREBN,  in  same  Parish,  by  EDWARD  JOHNSTON 
MILLntES,  residing  at  the  same  plaee.  all  being  in  the  County  ut'titf 
City  of  Dublin,  Satuiday,  August  lU  lSft5, 
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DUBLIN,  AUGUST  18,  1833. 


It  is  now  some  years  since  the  remarkable  innova- 
tion was  made  in  the  law  of  evidence,  whereby  ob- 
jectiona  to  the  admissibility  of  the  testimony  of  the 
parties  to  the  record  were  put  an  end  to,  and  the 
actors  in  the  suit  permitted  thenceforward  to  swear 
tbeir  respective  cases.  This  change,  like  every  other 
tliat  could  be  named  or  suggested,  did  not  of  course 
produce  unalloyed  good.  Shutting  the  months  of 
those  most  concerned  in  the  success  or  failure  of  the 
action,  did  certainly  tend,  in  general,  to  exclude  a 
laass  of  evidence  of  doubtful  credibility,  owing  to 
the  downright  perjury  from  which  the  unscrupulous 
wooldnot  shrink,  and  tHe  distortion  which  facts  pass- 
ing through  a  medium  of  self-interest  would  undergo 
in  the  memories  and  imaginations  even  of  the  vir- 
tooos.  So  far  as  the  justice  of  the  case  may  be  in 
^ger  of  suflTertng  through  sueh  misrepresentations, 
the  risk  is  not  very  great,  as  the  contrariety  of  the 
testimony  would  naturally  cause  the  jury  to  give 
credence  to  the  side  which  was  best  corroborated 
by  other  witnesses,  or  by  prbbabilfties.  Perhaps 
the  most  serious  objection  to  such  a  system  lies  in 
the  loweriog  of  tbestandard^of  9iorali^y,  by  giving 
gi^ter  scope  to  false  or-at  least  reckless  swearing. 
In  order  to  diminish  this  evil  as  much  as  possible, 
the  perjured  witness  ought  to  be  made  to  feel  the 


terrors  of  the  law  more  than  has  hitherto  been  the 
case^  and  judges  ought  not  to  hesitate,  to  use  the 
powers  with  which  the  Act  has  entrusted  them  to 
direct  prosecutions  for  this  crime.  Looking,  how- 
ever, at  the  other  side  of  the  picture,  it  is  impossible 
not  to  feel  that  great  advantages  have  resulted  from 
the  removal  of  the  impediments  to  the  reception  of 
the  evideuce  of  the  parties.  It  would  be  difRcuU 
to  estimate  the  multitude  of  cases  which  doubtless 
existed,  of  honest  claims  which  failed,  either  wholly 
or  in  part,  in  consequence  of  the  proof  of  such  de- 
pending on  the  testimony  of  the  claimant.  Again,  it 
is  now  rather  a  startling  thought,  that  a  man  should 
be  dragged  into  a  court  of  justice  to  answer  an  al- 
leged demand,  without  being  able  to  require'  that 
bis  denial  or  explanation  on  oath  of  the  facts  ad- 
duced against  him  should  be  heard.  We  tlnnk  that 
the  cause  of  justfce  is  at  all  times  more  likely  to 
suffer  by  the  suppression  of  what  may  be  undoubted 
troth,  than  the  statement  of  what  is  entirely  false. 
The  latter  may,  and  probably  will,  be  rebutted ;  of 
the  former,  no  further  account  can  be  taken  than  if 
it  had  uever  existed,  l^e  present  law  of  evidence 
on  this  bead  appears  to  be  so  sound,  that  its  further 
extension  would  be  advantageous.  Whetlier  the 
principle  should  b^  geriei^lly  adopted  in  oriminal 
cases,  involves  considerations  of  a  somewhat  diffe- 
rent character.  If  a  criminal  were  entitled  to  come 
forward  as  a  witness  on  his  own  behalf,  natural  jus< 
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tioe  Tvould  require  that  he  should  equally  submit  to 
crosfi-exarainatioD,  which  would  involve  in  degvee 
the  system  of  interrogation  and  ^eTf-criniins^tlon 
permitted  by  many  of  the  foreign  codes.i ...The  feasi- 
bility of  allowing  sucb  tesllmony  in  cr^nixial  ca^es 
would  consequently,  in  gheat  degree',  <le]>eiid  tipoo 
\he  policy  of  the  priqciple  id  which  W^  have'  last 
adverted.  However,  if  is  qi^  ,<^piniQu,tbat  io  those 
cases  of  misdemeanour  in^-whi^  .magistraites  ei^^^o 
cise  a  snmraary  jurisdiction,  and  wliicli  may' be 
matter  for  both  civil  and  criminal  proceedings,  as, 
for  example,  assaults,  trespasses,  gan^. offences,  8iq^ 
the  evidence  of  the  defeadaat^i^scept  when"Od|r  trml 
Urtderindictmrent  be(^e  <  jdlry,  odghir  to  b#  r^ 
ceived.  There  cannot  surely  be  any  rational  pre- 
tence for  its  exclusion,  aod  we  ar^.  aware  pf  great 
injustice  having  resoUed  froia  the  law,  as  k  now 
stands,  refusing  a  fair  heariiig  to  a  defendant.  We 
trust  that  this  little  supplemental  measure  of  reform 
will  not  escape  attention  next  session* 


INCOMBEEED  ESTATES  JNftUIRY  COMMISSION. 
{Contmuedfrom  pqge  260, J       '      ,  ,'   ,^ 

13.  Should  the  privilege  of  obtaining  a  Pir^&- 
mentarv  Title  be  limited  to  lands  6f  6 ny  particular 
tenure?  '  '''   ' y .         * 

I  do  not  see  th6  necessity  fbr,  or  iadVatttflge  6^ 
limiting  it  to  lands  of  any  tenure. 

1 4.  In  case  of  a  transfer  of  the  powers  of  the 
Incumbered  Estates  Court  to  the  Court  of  Chan- 
cery, do  you  ihiuk  that  the  Masters  could,  in  addi- 
tion to  their  other  business,  discharge  the  duties 
at  present  dischargetl  by  tlie  Incumbered  Estates 
Comrois&ioners  ? 

I  do  not  think  they  could  i  they  have  not  a  suffi- 
cient staff  of  officers  for  the  business.  The  two 
classes  of  business  would  ijiterferp  with,  and  retard 
one  another ;  besides,  it  appears  to  me  that  the 
Masters'  offices  arc  reasonably  full  of  business,  suffi- 
cient to  occupy  the  Muaters  in  court  during  their 
business  hours. 

15.  What  would  you  suggest  as  to  the  right  of 
appealing  from  the  Master's  orders  in  case  tfie  duties 
of  the  Commissioners  were  transferred  to  them  ? 

If  the  duties  of  tha  Commissioners  df  the  Incum- 
bered Estates  Court  were  transferred  to  the  jMas- 
ters,  there  ought,  I  think,  to  be  a  right  of  appeal  to 
the  Lord  Chancellor,  or  rather,  perhaps^  to  the 
Lord  Chancellor  assisted  by  two  of  the  Mj^sters,' 
with  a  right  of  ultimate  appeal  to  the  Judicial  Com- 
mittee of  the  Privy  Coutjcil^  ^^  at  presenl,  or  simi- 
larly, cousiituledt  whose  decision  should  be  fiyal/ 
with  power  to  give  cosis* 

16*  Can  you  suggest  to  the  CofamisaioDers  >riV 
other  matter  of  importance  not  included  fn  yoiir 
answers  to  the  foregoing  questbne^  and  hearirfgp 
ution  the  subject  of  the  incjuiry  ?      '  '''"^  ^M:^r.!^ 


In  the  present  system  of  proceeding,  under  the 
Idtb  section  of  the  Chancery  Regulation  Act,  tbe 
applica^on  to  the  Lord  Chancellor  for  an  order  re- 
ferringjjitb^  petjfipn^  1(0  th^  ^Master,  ia  I  think,  at- 
t/9i>dj94,.:^i^h  po  prpic^ical  advantage.  As  the  peti- 
tjo^^  ba^^^  ,a^ia,  p^t  t^]e  ^p^^  tbe  cpurt  to  the 
JapdipK;>V^  «uji)e»cf,4ii^, the, petition,!  think  that  the 


paakiCj^l  necessary,  p^rti^s^  to.  His  petition  in ,  tbe 
firs^instaD^c^i^butsbqiild  doap  by  merely  naming 
them  ip  theif  several,  cjiarapters^  in  the  petition,  and 
i^ervipg  tbiC^n,  witb  notice.  The  Masters  should  have 
po^^r  tor  direct  substitution  of  service  of  such  no- 
tice and  service,  out  i>rtbe^urisdiction.  The  Mas- 
ters who  ^epjde  upoi?  the  rights  of  the  parties  to 
funds  Iq  court,  should  have  power  to  distribute 
those  funds.  The  Masters  should,  I  think,  be  called, 
and  have  the  powers  and  functions  of,  Vice-Chan« 
cellors,  and  should  work  out  each  cause  from  be- 
ginning to  end ;  but,  I  think,  they  would  require 
more  assistance  than  they  have  now.  In  England 
there  are  conveyancing  oopnsel,  nominated  by  the 
Lord  Chancellor,  who  assist,  in  many  things,  each 
VicerChanc^Uor.  In  this  country,  where. there  are 
no  counsel  who  practice  only  as  conveyancing 
pounsel,  it  would,  I  think,  be  necessary  to  appoint, 
permanently,  counsel  for  the  purpose,  who  should 
fM>t  merely  exan^ipetitlesr  and  conveyances,  but  who 
s^iil^  assiat,j(n*^be  s^f tlem^pt,  o^  a  schedule  of  in- 
cuujbfancer^  anq  tfce  payment  out  of  the  funds. 
Thai  K^f^ster^  Cpurts  should  be  as  public  in  every 
rQi?p,eot,.and  as  no uch  subject  to  the  influence  of 
pjgyuiic,  ppipiouT  a^  ?tny  of  the  Superior  Courts.  I 
would  extend  the  principle  of  the  Act  17  and  18 
Vict.  cap.  113;  and  in  the  case  of  an  incumbrancer 
upon  land,  whose  demand  is,  according  to  the  pre- 
sent law,  primarily  payable  out  of  personal  assets, 
I  would  not  require  him  to  take  an  account  of  per- 
sonal assets  in  the  first  instance ;  nor  unless  the 
owner  of  the  real  estate  should  show  that  there  was 
in  existence  a  legal  personal  representative  and 
personal  estate  immediately  available,  sufficient  for 
the  payment  of  the  petitioner's  demand.  I  would 
alter  the  practice  of  the  Court  of  Chancery,  which 
decrees  a  sal^  in  default  of  payment,  in  three  or  six 
mouths.  Edmond  B.  Lawless. 


AnawBRs  6P  WiLMiiic  Shita,  Esq.,  Barristbk* 
at-Law,  TO  QcxBisTioJis  IN  Papeb  No.  7. 

1.  According  to  your  experience,  has  the  course 
of  practice  antt  p'rotJediire  adopted  in  the  Incum- 
bered Elates  Cotift  workied  w^ll9*       ;  ^-^ 

According  to  my  i^xperience,  I  think  the  conrse 
of  practice  and  procedure  adopted  in  the  Incum- 
cumbered  Estates  Court  has  generally  worked  well, 
regard  being  had  td  the  etoormous  quantities  of  busi- 
ness to  be  oispo^ed  of. 

ife.  Have  yott  observed  boy  defects  orimfferfec- 
ti'onii'ln  that  tbtri-sid  of  practice?  If  so,  state  the 
same, ^rid  any  tetniidfes  which  yon  can  suggest. 
'  4[t'?ajpp^riil8'lbitte  that  in  endeavouring  to  avoid 
thi;  strlctn^si^tff  practice  observed  in  the  Court  <.f 
CWfi'ncery  iW*lhe'ascertaihment  of  rights,  n^  well  as 
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in  the  distribution  of  the  flhids^  the  fhcnmbered 
Estates  Coart  has  fallen  into  the  opposite  extreme. 
I  consider  the  practice  a  J  by  fitr  too  lax  f&t^  irre- 
gnlar;  and  T  may,  in  particurori  advert  to  the  sche- 
dules of  incumbrances,  and  uettl^^t  thereof,  and 
the  very  brfef  i^lode  in  wTihsb'dh-ectfdfn^of  payment 
out  of  the  fundfs  are  given.  I  thrnt'th^t  t«y  Warrant 
the  payment  out  of  nfioney,  ^nd  eispf^ciafFy  where 
the  sums  ftre  of  large  Amount,  li^e'<i|8er'6fd0r  bught 
to  be  made  and  preserved  in  ati  o^d^bdok,  and 
that  it  should  specify  precisely  0n  what  irceofunt  the 
payment  is  made.  Owfng  to  thd  v&st*  qtiantity  of 
business  to  be  discharged  i>y  each  of  t!ie<3omttii8- 
sioners,  and  the  want  of  a  secretary  oi*'  registrar  to 
take  down  more  fofmally  theif  ordei*8;  1  have,  in 
cases  which  came  before  me,  fcrtthd  itiodh  difficulty 
in  rightly  understanding  the  tnemoranda  under 
which  paymertts  hafve  been'rtf^d^,  ortim  ^at  pre* 
dse  account  such  payments  have  be^  nlade.- 

A  similar  objection  applies  as  to'investraems  by 
the  accountant,  of  which  aix  6'xahipl^  was  detailed 
in  affidavits  made  in  a  cause  i^  Chancery^  ib  which 
I  was  lately  engaged  as  connsef,  i/ia^^on  v.  Bar- 
ton,  by  which  it  appeared  that  a  dEi^ection  to  ipveat 
£2,000  in  Government  SJ  per  ?ient.  9tock  to  a  se- 
parate credit  having  been  niad^  by  k  loose  ttiemo- 
raodum,  when  this  was  brought^  to' the  iaccountant, 
that  stock  being  then  closed,  he,  I  suppose  on  the 
cypres  doctrine,  invested  part  of  the  fund' in  the 
purchase  of  £8,000  consols  to  the  genetal  credit  of 
the  matter,  for  which  no  authority  eould  be  pro- 
duced. The  aflRdavit  of  Mr.  Worthitf gton,  solicitor, 
filed  in  the  Chancery  case,  oti  the  11  th' of  May, 
1854,  contains  the  following  pa^sage-i'^'Sarth,  he 
has  also  made  diligent  inquiries  from  the  kcpount- 
ant  of  said  court  for  any  fiat  or  directions  in  writing 
aothorisiog  an  investment  of  the  sum  of  £3,000, 
but  same  canoot  be  found ;  and  said  accountant  has 
informed  deponent  that  the  slips  of  paper  upon 
which  said  orders  are  made  are  frequently  destroyed.'' 

I  have  heard,  from  solicitors,  cbmbfaints  of  the 
irregular  order  in  which  fiats  for  conditio^nal  orders 
for  sale  are  made  on  petitJoi)^ ;  thSt  one  petition 
may  remain  unnoticed  Jhr  ei^hi  dr  nine  rdonths^ 
whilst  another  filed  six  or  sev^l^o^H^  lat^rmay 
befiated  on  the  day  next  tbllowlng  it^j^^^edtation  \ 
and  that  thia  will  appear'if  a  returo'c^the  petitions 
presented  with  the  dates  of  the  respective  conditional 
orders  for  sale  be  made:'    " 

I  would  suggest  thai'pB(ilionsrak^Ald(be>disfK)fed 
of  according  to  the^Qrder>offipriOtityt  a»Ato  th^/^ime 
of  filing  each.  , ..       ,r     .  ,,:  v    i-,.  -    '. 

The  inconvesient  locality  of  tjii^  io^ri  i$  the  sub- 
ject of  general  coaipi)aint;  t|^»eiJ)^^Wpg»  W  Te-» 
gards  the  Bar,  to  confiae  the.praptic^  oluefl^  iu,  the 
very  limited  number  of  gentkflifttjjw  tpjflevot^j  iJ^yBm- 
selvea  more  immediately  tpti^iaeyuct^apil  q^ppving 
the  suitors  of  a  m.ore  g^Q,^al .  powei^  of .  ^electioOi 
This  might  be  easily  remedt^,r^  y^r{(  je^t^isiv^ 
premises  in  PiU-laoe,  iii|mediate)j,>cQpt^gi^o|iiSito/the 
Four  Courts,  have  beea  for  som^  tipi^e  tp  X^U  l^hUht 
by  a  small  outlay,  might  ito^m  9^  suitable  ^purtj^d 
<^oes.  I  allude  to  the  large  coQjcei;n9,(ate)i  oppu- 
pied  by  Mr.  Mooney,  Ironmong^>  <^»4  8.e,wiJi  ad-r 
joining  booses,  that  might  readilybe|i^oj9ecte(l,w«feh 
^e  Four  Courts  by  a  covered  passage. 


It  appears  to  me  that  the  practice  of  the  court 
widi  referenoe  to  adimrtisements,  eotails  very  great 
expenio  on  estates  that. might  be  sdvautageously 
curtailed. 

The  practice  80  prevalent  of  having  so-called 
surveys  and  valunlions  of  estates  made,  appears  to 
m»  %o  have  been  grestly  abused.  These  ff  surveys" 
are  notoriously  merely  enlarged  copies  of  the  or47 
nance  maps,  which  as  to  sales  in  ^hancery  are 
generally  adopted  there ;  and  as  the  poor  kw  va- 
llratioiiiHid  Mr.  Gri^ilh's  valuation 'WOuld  be  amply 
sufiiAimit  to  g4>ide  the  cavr^*  I  ithipk^t  j^pfectly  idle 
to  obtain  a  profe^sjopal  valuation  which  ca^nnot  be 
supposed  to  influence  intending  jr?urc'/ia5tfr.? ;  whilst 
the  sums  charged  lor  these  <*  surveys  and  valuations' 
atie  (fmitB  preppstsPoMs,  as  Cb6  returns  respeotmg 
them  fwill  show.  An.  e|(amii(Q(a^oa.Qf  thp  ,p^r^J,is 
who  have  dealt  in  these  *<  surveys  and  vfiluations,^* 
would,  as  I  have  been  assured  by  respectable  prac- 
titioners, show  great  abuses. 

d.  Caa  you  suggest  any  modification  or  alter»^ 
tlens  in  the  oonstitatioa  of. the  court,  or, in  its  r;ula^ 
or  praciice^  >vhich,  in  youc  opinion,  would  be  cal- 
culated to  improve  the  system  ? 

I  have,  in  my  aw^'wer  to  quere  No.  2,  suggested 
some  alterations  as  to  the  practice  of  the  court.  I 
do  not  suggest  any  medication  or  alteration  iu  the 
constitution  of  the  court,  beiAg  of  opinion  that  aU 
tboQgh  its  institution,  under  the  peculiar  cirouin- 
stances  in  which  it  originated,  was  beneficial,  yet, 
that  its  temporary  character  should  beregarded ;  and 
that  it  ought  not  to  ^e  continued  beyond  the.  ne- 
cessity of.the  occasion  which  qalted  it  into  existence. 
It  is  not,  in  my  opinion,  constituted,  nor  does  it 
possess  maohinery  to,  enable  it  to  determine  and 
dispose  of  the  complicated  rights  of  property  which 
the  court  of  Chancery  does ;  and  the  consequence 
has  been,  that  parties  have  been  obliged  to  resort 
in  many  cases  also  to  the  Court  of  Chancery,  as 
well  as  to  Courts  of  Law,  to  determine  questions 
which)  if  they  had  arisen  in  Chancery,  that  court 
would  have  also  dt'^kk-d.  In  my  opinionj  the  p*^- 
riod  for  £Mng  petition.^  la  the  Incum^red  Estates 
Oour^  ought  hot  to  be  exliindet]  ;  liul  I  think  thut 
the  court  ought  tp  be  cgntinueil  until  it  winds  up 
at.  least  the, principal  portion  of  th^  bnsitiess  ttovr 
befoj^e  \U  yvhidji  woylj  gi  ve  it  full  oet-npniion  f^r 
several  ypafs^^aod  towards  Iti  close  any  bu^ini^.^s 
not  completed  might  be  transferred  to  the  Court  of 
(Chancery.  ,  .  .    . 

4.  What  are  the  peculiar  jwfcurostances  in  the 
constitution  of  the  court  pr  i^s  mpde  of  procedure, 
which*. in  your  opinion,  have,m^in)y  contribute^  to 
its  successful  epiwatioos?   .,  ,  .    ' 

.  The.^WJce^BfuJ  .operation  of  Uie  court  is,  in  my 
opinion,  to  be  attrioi^ti^d  .t<o  the  vast  extent  and 
number,  of  iiicu 111 bf red  <^#tate.s  the  eniharrassmcnts 
of  th^  owners,  as  well  as  of  lUc  inounibraneers,  in- 
cret^aed  by  the  pressure  caused  by  the  failure  of  the 
pot^o  .CTOjjj,  which  rendered  the  i^ayujent  of  rents, 
and  consequently  of  interest  on  cbargfis,  in  general 
ic^po^aiblei  to  the  anxiety  of  incurnbrancerti  to  re- 
lieve thseip  pressing  necessities^  by  etfecting  a  speedy 
s^lefiof  the  hope  of  a  sppedy  dij^tributtQn  of  the 
purchase  money  ;  to  the  temptaiit^p  originally  held 
out  to  solicitors  to  bring  caties  into  the  court,  by 
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The  aiivaDtagefif  oanf(mrii)gi«  PaiAiHroefttAf;  lAihf 
flud  the  ituitf era  adif«rte<l.tO(ft&iiijr9Q«wi$tilP;qi99l^, 
No.  4,  have,  in  general,  induced  solicitord  tO[.|^^:pn  < 
JceMi  iiKjtffae^pcMtob^ediEstateailj^urWi^vQQi  aff^ 
%a^ing  iobtaidMit  asfocdiiiD  £pc  Jial6>o«l:a't:mia^ip^n' 
Ition  in  Chancerj.  jn^.f'  MnM.^  ..,i .. 

•7j  If ths-  €mint  •fiCb^oberx  \^  (KnTftr  ^  ^y?i  {i 
ipai^ialneDCiaffj^.iltlev  ^o  y^a  r^tihittki.lM^ft^i'^f)^' 
>be>baditlBBFeBrQhefipdif  bndiasKpnQff^itfyAai'io  M)>A  / 
ilntnuBbefed.EBtiitetiCourluf  <'.' i  -.'/•;..!  i^-n- .^.i.j'M- 
iIf  tthe  Coitt'kiofi  €h8liK8r]^(hadi|>0(werA<i  g^^«<^ 
Parlianbeirtary  titltr^fi  thinirtkatgifflled  <h>td4^9jbftd 
nhctraoHvi^prvHtiptlyitlwD  ia  tiif  Itciiiiib&red  EaMe» 
^Coait^v  emd  ;niorejcbe»^^ :  espedi^'  At  ibe/Coiuttt  of 
iChunoery  ipoiaBmd'th%«ainerpiiTiiege>tb«D  the  In^. 
>cuadiered  EataMs  Coitt  lobof  is^  o&  fixenifilting  Bttitora^ 
'in-ts^tofor  s^les.of  inelio^redi(fst«leai>brom^  pli^« 
meniof  ottc6>fee8an4'8t|iBfitdiitiefW'  i<  ;  .^  d  . 
i  ^iDd'7<Hi;thi])k:that  i|  iii'^idd  boineeesaaryy  mi 
^caae  tb^  powciis  :pf  'tbe  4iicuitibtoeid  Eatetes'  Cottft 
were  transferred  to  Chancery,. that* the -^xemptioo. 
from  faeb  atld^staAitn^  iwriNeh  .phxreedict^  in  tiie 
fortfidr  Coopt '  fjoneafe^  «bduld  bet  c6»tiriiiied  in  t^ie  < 
-'Cikirt'Of  Chianderjt'P.'H"    u:.- n-  i.-;.  ;-.  .-. 

If  the  ipfolfoyiwfal^  ondated  the  iQeomib^ed  £«n 
^atwCoupt'ii'to  be;carriedbtit<by  opnfemikgrontbe 
Cotwt  of  €baQC6ryi  iiftiihtv:  |Miwel*aAdth  the  ^mm 
ob^ctj'ItbiDk  itot^e'^mmptmi/frMii  fisecand 
%tatopl  tiihieli^'prooecidinflB^a  tKetftm^f  court  pos^ 
sesieaty'^atiould  -bi^uppMeif  >  to  sidilliif  tivooeodinuB  in 
lb«^@6tfrt^4:if  Cbiwoefy.  v^it  does  ifotf«pf>tei'  toime 
'ju8C^thlPtih0^itx»ttf0V  flshte  inOhanoery  should 
'be  (^ll^^<i^Odlpfly(toiiaiid  BtMiip  d«ti«fc  from  wbieb 
a  suitor  for  the  same •^pu^pooe'  In^lffae  Ihcombered 

9.  Can  you  estimate  tbe  comparative  expenses 
'at  present  of  a  sale  in  Chancery,  under  tbe  15th 
tseoiiidb.vvt]^  tf  aali^  id  tbe  incumbered  Estates 
Ctfurt;  wiidAi4iaf€  leauMe  t^difil^renoe  in  expanse  ? 

If  cheC«un'4)l' €him^i^y'V^#re  elhabled  to  oonler 
%  Parliamentary  title,  in  ray  opinion  a  sale  could  be 
«fie«ieditfl^ej  uod^rlh^  Idth  aeetiom  of  Khe  Chan- 
^ry^  Kf^lhti4>A  Aetr,  ^ilh  m  \WX&  4xpeii8i»  as  in 
^hs'ilnomtilkred  £i9t8t^  Cbuft;  aftieonslder^iiat 
t  hd  exmiieMpensetf  for  ndver  ttssmefits^  and '"^sof  veys 
and  valuatloii^,^ ift  ili^^wlsv^MMiirt^  iroiikl:4fuay^ 
bbuntervail  the  fees  and  stamps  duties  to  which  a 
feuieor^tn<Chat]6(F^ry  ir m  "prt^ssmt  liable.^  The^iffert- 

gat^>iC0>jp£ryMh«fi(vy  oftde^^feefta^i  a«amp^dotiiss^t 
whifoh  lire  iBipf)lied- td^ftrds'd^iiyili^idieJeipenscs 
of  thistcoiirty^fakefls,  tbese^xfMSiis^  us]th0  Itiomu-  ' 
bef«diSstaie6  Court  an^^efrajredoMJof^the^coDso^ 
liiitH:^  fbiM(^  aiidlffotn  thstieodlb^.)^^ 
'^trkit'  :fitle  io.  the  «i^me,i«»folvii|g  ttMiewptAise  «f 
i*ilt^if;f^.|^Ui»braMeif<siki»(^itlg<{jadgtilem^^ 
cognitMhces^'&o^'l  ^tling^dnditittonsofsate^* and 
the^  fi»m^rt)f  parties  to  tordjuiiry ^(todreyaiiees,  i&c. 
ICK' '  W  h«rt,  aecording  to>  y dor •  ^  experienee^  -  have  > 
__^  -  ^         ,  „  ^  b^sn  Ihe  pradtkal  results  of  giving  a  Pa^bamemary 

proraptthan,  and%i«'bff<^ualiw;fn'<helw0<inftb©red  I  Titter  •'  .  .  < 

Estates  Court.  Iri  fact,  lente^tAlnn^jr  ddubiJ  b'u*[  i^nseording  to  my  experieiioe,  the  praotioal  results 
that  \rt  fKxth  CAfee,'  a  s^le  tnlght  bfe  had  iw  Ch^cfei*y  •  M  giving  aP^Wianfiefltary  title  hss  iieeii  io  iaduce 
withiii  a  flfiorter  p6ri6d  th<^ti  hfts  ^lap*ed  (in  at  least  j  Ijarohasertf  t^  prefer  property:  sold  with  such  title  ; 
one  case)  between  the  |)rewmtftng  iA  bp^Hki^  for  '  to  obtnin  'a  higher  raiue  for  estates  than  they  wwiid- 


the  assiirante  thai  tbe  co^ts  wdald  be  paid'in  lA« 
fif^  instance,  witboirt  regard  t<i  the  priority  of  rfny 
dematHi;  thus  iwluriftg  tfce  ^resewlijg  of  8p«^ala- 
tive  petitions  In  the  ttain^s  df  BO-ealM  incofmbpflw-* 
cer»,  to' whose  demftod,  in  no  ev^nf *  VdtiW  ihfe  prp^ 
du<*e  of  tlies^eextHwiT  h^  weir'*S'ii4'lh6>ttfl/mie8  of- 
"  owttfefs^^titterly  iddolvefit,  hfdvihgttbT^al^<wt^fi^8«fc 
in  tlie  esta^Pi  bnt  whe  mi^irwteh'to^fe^tvisth^lrso)-'' 
licitors;  toithe  advanfag^ft' of  bei^ ablet ft^'prdcaeti 
with  sicat<^ly^Tiy  pechrtlAry  otftlfey  OH*  idvati<jes;i*« 
proce^difl^  not  being  iiiabte  "to' 8<a»rip'^  *9^Jiy 
fund  duty,  w  to  f>fflce  fees^as  In^  Qram^ei^  (beyoh* 
mere  fe^verrery-  cHafg*-?),*  a^  credHbfelttg  ^^fefi 
for  rfdvere.sremienfs  ^ilk,  ^rtd  fbr  the  ehbrges;'^ 
"  stirvfeys,  valuatiohs, '  atid '  pfi*tirtg»'^  UAIi*''  ^hestt 
roattipfs  shouW  be  paid  out'of  thft  fimd  to  b^  re^l^ed 
by  the  ^alfe^^f  the  estate  j'  andbV  tihe^  gi^eat  Sfdi^ii- 
tagfeof  saie'SrWh  aT4rll«itrtftMairy  m\ti  '^  Thebe  awy 
in  my  6pinitrt»,  rt^e  'peculi^'  dWo<n*itahees  ■  &i  tihe 
constitution  oflh6  e<Jurt"aAd  its^motteidf^proctdwre' 
which  have  mainly  contributed  to  its  extehs?Wop!e- 
rations!' ■'"■•'     "  ^"'    ''  ''  '"'  "\'".  ^*  "*"•    "' '''       ' 

5."  Iri  the  livetrt  ^f  tCVvt^^x  of  ih*  jioti^rs  of 
the  ]fn<jutfAe^  Estates  OoWftifd  the*  GoUrt^  of' 
Chancery,  do  you  think  the  practice  of  the  Incum-^ 
betfedBrtaf^fr' Court  or  atjy  difd  vrbatpatrfc^f  it 
should  be  inti-ddficediWo'CSbjittc^^yP     -  '  ^   ' « 

in  tfce  event  of  the  gtatftPttg  tb  %hfe  Gotirt  irf 
Chah'<i«ry  pdtrtrs  sitMla^  16?  4h©Si6  dflh4  IrtfcWffbewd  J 
Estates  Court,  I  M  rtdt  llmfA  <iifit«  ttr*' •JM>a«t*rce  i6f  f 
the  Ifacuhibered  Estates  Cotti-t'^iosBfld  b(^  &itW)du<s^ 
intoCh^ttC^i  Th^  {)ra^t*ce'^  thHat»*f 'dottt^i 
hn)^  tet^etHl^  t^dergdne  ^eat'Mfmktiotis,^8fMl  «lttf6^ 
dification  of  the  praelic^'SiMikt^tc^  s^heid^s^^ihu; 
cumbrrim»<jS  hdi  be^'n'  *ddp(ted;'  ^^Hifch  4^c<ittsldeir 
better  than  that  e^i^ia^lnf  th^fticumb^r^  JEtitai)^ 
Court,  to  which  I  have  already  adverted. 

In  the  event  of  t^I>gf#»Ature  ^tOhferring  owihe 
Court ^ofChaneety  poWer^  Wd'pl'iWil^iMSlmllitv  td' 
those  of'  thfe  Itifcufflbet^d  Eslftrt^  CWiWj  df  e6aifse' 
various  aR^ii^lidtis  a^^odtde^^otifS  bf  %h&  p/radti^' 
in  Ghartcery,  With  riPeteiibe'lo  4ui6h'  atidJlloftAl  Jof^* 
risdictiotf^  wolsTd  be  rtecesstiry;  bhd^  itt^tutth  tkse 
the  praetieet)f %he  tttdiimb«fe0^tsA!esCouttU^d<ild> 
doubtless,  desef  v^  tfnk*  receive  €ue  c»tasilh^r«tfen%8* 
toliow  fyrfttafght'be'pi'oiper  te'ad^fpt  it:  -i  i  :  > 

6.  fsthiafiffdceedihg  fbi'sal^o^Ati  ^taie  itv  Chtfn* 
eery,  otifd^  the  Iflth  section,  Wpl^pt'Or  as  ^flteo^ 
tual  a  pf  oc^ediftg  as  a -pedtl^ik  irt  the  frksMflbetsd' 
Estates  e^uvt  P '    ^'  "^  ••-■     ^  .>-'■■■■  ;    .^.'.u  ... 

I  think Hbattlife  j^rcxjeftdihgfbr  siile  6f  an-estste 
in  Chaifct^ry,  trnder  the  l5ths^dtion  iflhe  ^buWdiP 
Chancei-y  (lrelal#d>  Regiifatidn'  Act, ^1850r' feed* 
ducted  by  «'d41^«it  8olicit<of,  is  mtti'eptotipt  thiktt 
a  proce^dMg'by  :pettHdn  in  ^elntmrihfber^'Esta«^& 
Court,  oivJng  t*o  the  CKJcitmuflttTcFA  df  btirtft^ss  t<iere>,  J 
and  that  If  the  formei*  court  eould  t^nfe^a  Ptfrlitt^ 
mentary  titte,  and  ff  the^rder'forsale^ni^^ditwfte-' 
diste  attd  not  after  a  pWbd  bf  itto^i'mt)WbS'*ia, 
foi^cTosure  suits,  drsiK  months  fnf'bfti^'«aWBsjiBr^ 
my  bphtiotf,  )Et  sale  ml^' be  bsd^fn'Ghahtery  tnoire- 
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otherwise  fetch :  and  to^prevent  ltitg«lion  i  althougii 
in  Mine  partioular  oase^  tins  may  baire  led  to  in^ 
jnstiee,  oi^ing^to  thii<waini  of  notioe  to  parties  in^- 
ter^sted.  '■  -'^  *  '.'•  ^    .•,•••   i  . 

IK  Iff  your  ^^ialoar^iOtildi  thviprhfAegs  of 
obti^ilfig'iA  Partt«kniettttfr)^  title  ba  coaAioQ^il  :|iod 
made  permaoent?  .  ^  <       A  ) 

la  ittf  ^tkkftH  tftieiprWaege  *f  conCiBrHng'  nPaf- 
liamenVBrf  tltto»;{|n/^ad8  of  salto  ioltiaci(Bib»N9dL«B^< 
tates,  Ou^  vtojbt^oqntlnbed  ab:to.petEti0raB<iii><tha 
lucuiubered  Estates  Court;  to  y/fhickAi  att  ^€aeut 
apf>lles:)  ftadoQi^t:toibaiocNaiferred^on'ttbaX!odndf 
Ciiaiiceryt  and  ba  iisJtxot  ^  t&ai  tdurt^  CDotimiedrjiDd 
peroianent*  With  tkb^eai  oaatiaiitberepi)B«r%'edv 
I  thiak  k  exee^ding-Iy  iiBprobffb]a  that  Aojrpfimicalar. 
case  of  injustice..  iVon  wantof  kioaiiw  (aapy  pourty 
interested  intbeiovadrBlHpjbf  tbeeatatdi  wcbdd»rifie«, 

12.  Shonfld  tkatptfiyite^dxa  coofinied^to  icslatosi 
iocanibered,  or  should  ti^fam^rietoT'  of.iM  tiiiiD**. 
cuaabered  estate  have  the  prifil^ga  of  traosfurt-iog 
a  Pttrliameatary  Title  i by  atlb witting  ^lis  T}tbi.t0  4i 
jadicml  luvestigatioD  ? 

I  think  that  privilege  need  not  be  cob  (used 'Ul  M^ 
tates  incumbered;  foi*,.!  do  not  are  any  objlecti^tt 
that  the  proprietor  of  an  unincumbered  estate  fhoald. 
have  the  privilege  of  traoiGarrkOg  a  Parliam^iitarjr 
title  by  sabniitting  his  title  to  a  judicial  wxeitif^ 
tioii,  i£  he  think  fit  to  aubmit  to  the  'ospensa  of  .siiehh 
an  invest igation,  which  eoold  be  liad  aa  >  readily  ia 
socfa  case  as  if  tbe  estate  v.eve  inenuiberedi.    In  ^ot 


this  baa  been  substantially  deAeaadeflhaJtUQiioip 
bered  Estates  Act|  as  I  have  Iboown:  eatsesnwfaora. 
iocnoibranoeswerecreatedoQ  tmSncyaflibered  eal4teiit 
expressly  for  the  purpose 4Df  thereby.  8(^Uog.t^8v09- 
tate  with  a  Parliamentafy;til]<e. ..  ,,r  li  »   ..  i  i.  ■,>< 

IS.  Should  the  privilege  of  obtaining  a  Parliiw 
meotary  Title  be  limited  to  lauds  of  any  particular 
tenure  ? 

I  think  the  privilege  of  a  Parliameatary  tiiki 
should  be  limited  to  lands  of  tfaSipartiQOlA(.|<e^urfis 
comprised  within  the  preseiH  IncatlPkbfred  £slatea 
Acts.  ,-  ,,]  .'; 

14.  In  case  of  a  transfer  of4he<powerM»f  theie*'' 
cumbered  Estates  CoU»t.  t<»  ihe  .Court  inC  Cb^tpxlery^ 
do  jou  think  that  the  Maatdri  eeuldi  in^  addition  .to 
their  other  businesa,  diicbafgDAhefbaties  at^preaant 
discharged  by  thaloeuaibertBd^Eatales.CoaimiMi/oii^. 
ers  ?  .  -•.'(.'."         .r  .     . ..  .,.,, 

In  case  of  conferring  po^vers .  on  t-bf^  Cottttueif 
Cliaocery  similar  ^  tfae  pawera  of  tbe^J^acyiftaitivad. 
Eatatea  Court,  I  Mnk  iW  %,  a.pnciper  pmang^t. 
meot  and  distribution  ef  ik»  basfnt^aiof  thQiCottfl 
of  Chancery,  tJbe  Masters  could,  iPiAddiii<^M)tiMr 
other  business*  discliarg^tthe  ifaitiest  tvitbreferteftoa^ 
to  all  proceedinga  fiursala  ibere.of  Jai^upibADed  ear. 
tates,  that  isy  as  to.petitioas  «a^/Mirs;i.bu(;  thet^i 
can  be  no  doubt .thaAthf^jMd^tans.eftald  fi(ait,4uiadr 
dition  to4heir  other  btisiftess».4ia<shc|rge.tbe  diiAties 
at  preseol.  discharged  hf  Uielftcumbei^d  Estates 
Commissioners,  as  to.  the  exisyng  busincafti  h^foii^ 
the  latter  courts  whkh  hHB*acQUKHilAJb0d,ftO:s«chra 
degree,  that  I  think  it  would  afford  the  Commia-i 
sionera  full  employment  for  aey?rai  y.^ars  to  diapoae 
of  it.     Considering  tliat  the; great.  bUilk  of  incuta^  \ 
bered  estates  in  Ireland  have  already  eoj^e  wUhiri. 
the  sphere  of  action  of  the  Incumbered  E^^tat^a 


Court,  by  which  the  political  object  for  which  that 
court  was  established  has  been,  and  is  in  process  of 
being  achieved,  aod  that  the  very  special  circum* 
stances  in  which  it  originated  no  longer  exist,  its 
temporary  character  should  be  observed  ;  and  as 
to  the  future  ordinary  cases  for  sales  of  such  estates. 
J  t^ink  that,  as  the  permanent  tribunal,  the  Court 
of  Chancery,  reformed  as  iu  practice  now  is,  ought 
to  be  preferred  ;  and  that  henoeforth,  that  class  of 
bus*iie.sa  ought  to  be  restored  to  that  court  which^ 
from  iu  constitution. and  practice,  1  think  best  cal- 
culated most  effectually  to  adjudicate  on,  and  ad* 
minister  rights  according  to  the  long  and  well-es- 
tablislttd  principles  of  equity.  1  have  adverted  to 
some  new  arrangement,  and  distribution  of  business, 
.in  Chancery,  ia  cppsequeaoe  of  the  effects  caused 
by  tbe  eo^teiMled  operation  of  the  13th  seiQtion  of  the 
Court  ^  Chancery  Regulation  Act,  which  has  cast 
oixJhe  Masters  a  large  portion  of  the  business  that, 
in  ordinary  causes  was  heretofore  trawsacted  in  the 
Rolls  Court. ;    ,  ,  . 

15.  What  would  you  suggest  as  to  the  right  of 
appending  frow  the  Master's  orders  m  case  the 
duties  of  the  Convnissioners  were  traualWred  to 
them? 

4  ^ouid  suggest,  |L^ to  the  right  of  appealing  from 

ithe  Master*s  orders  in  the  case  supposed  by  this 

qU(?9tiQp,  that  it  should  remain  as  that  right  stands 

at^.presfuat  with. respect  lo  orders  of  the  Masters, 

, ,  unjier  the  Chattcery  Regulation  Act. 


l(>.  Can  you  attest  t^  the  Comaoissioners  any 
other  matter  of  importance  not  included  in  your 
anaw^i^s  t<>  the  foregoing  <piestions,  and  bearing 
upon  the  aubjee^jof  the  inquiry  ? 

I  think  the  jfigMt,  of  appeal  ought  to  ejust  in  all 
cases,  and  not  as  under  the  Incumbered  Estates 
Act,  to  rest  on  the  discretion  or  will  of  the  Com- 
missioners. I  think,  considering  the  amount  of 
prpp^^ty  and  the  importance  of  the  questions  upon 
wl^  the  Commissioners  areempowered  to  adjudi* 
cate.  that  an  appeal  should  lie,  as  the  right  of  the 
suiter,  to  the  Privy  CounciU  with  a?  ultimate  ap- 
peal, to  the  House  of  Lords;  and,  if  this  right  wero 
conferred  on  suitors  of  the  Court  of  Chaoc^y  ^en«-i 
ra%|.it  would  be  a. valuable  improvement,  when  it. 
in  considered  that  the  number  qf  jcases  as  to  pro- 
pert^yof  siqall  amou^t^  although  of  great  importance 
to  th^^partieis,  which  the  facilities  and  cheapness  of 
th^preiHffH  pooceediags  in  Chancery,  by  cause  peti- 
tion have  produced ;  that  in  more  than  nineteen 
casea  je^t  of  twenty  the  average  of  the  property  in 
difliputii,  is  ia  yalue  under  «C1,0Q0,  or  perhaps  half 
that  sun);;  and  that  the  costs  of  an  appellant  to  the 
liQuse  of  Lords  varies  from  £400  to  jE700  and  up- 
ward%  wbicb  th^  appellant  must  pay,  even  though 
heabpuld  succeed  in  revetting  the  order;  it  will  be 
fou^d  ^Htf.pr^Ucqlljft  in  this  large  alasa  of  cases, , 
the .>pov<^eRiP; appeal  does  not  exist;  and  consider- 
ing^ the  expensive  forma  required  b^'  the  Hou;ie  of 
Lqvd^titt woiuld  beieltas  agreat  boon  to  suitors i£ 
an  appeal  wer^e. given  ina^ci^sai from  Chancery  to. 
the  Prity  .Cosuncil, ,  where  oasea  might  be  re^hearrf 
at  ajrifiiqg  eost.^i^  little  deUy^and  the  law  might 
be  satisfactDrlly  settled  on  points  as  ju>  which  tlie,, 
(^ord  Chanoellort  the  Master  of  tliei  Rplls,  and  one 
of  iM  All4»|terf, jny^'iji^rhaps^  have  all  differed. 

William  Smith. 
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Pafer  No*  9.— •Qusstiok^  aadrbsski)  to  t&e 
Right  Hon*  Tti&  MAeissa  os  TSt  Rollp, 

1.  Would  it,  iti  your  opimodi  be  advisable  to 
extend  to  the  Court  of  Chancery  th^  povvi*rs  and 
authorities  contained  in  the  Iricoinbered  E^ttite^ 
Act,  or  to  confer  sinoilar  powers  on  the  CoUri  of 
Chancery? 

2.  Would  it' be  advlsaWe  tb  cOnfei' upon  the 
Court  of  Chancery  the  power  lof  giving  to  pui'clia- 
sers  under  the  court  indefeasible  ntled'r 


Answers  of  tqb  RfOHX  Uoic^  vhb  Mastbii  of 

THE    ROXXS  TO   Q^BSfMOMSdlV  P^PSfi  N(>.   9. 

L  Wo«ld  it,  in  your  opinion^  bri  ad ii*^ able  to 
exteod  to  the  Coorr  of  Chancery  the  powers  and 
attthfH'ities  <K>ntained  iu  the  Incumbered  E?!tAtes 
Act,  or  to  confer  similar  powers  ott  the  Court  of 
Cbanoery? 

I  am  of  opiulon  (hat  it  would  not  be  ^dvi3£ible 
to  extend  to  the  Court' of  Clwtif^ery  thf!  powers 
and  BUthoriHes  «onliitnedl  m  the  Inctimbered  Es- 
tutes  Act,  or  to  confer  similar  {KJWefs'  owtho  Court 
of  Chancery. 

It  has,  I  understand,  been  repeat^y  stated  by 
the  CommrssionerB  ibr  the  Sale  of  IncurDbered 
Estates,  that  their  conveyance  under  the  ^^/th  sec- 
tion of  the  12th  and  13th  of  the  Queen,  cnp,  77, 
gives  a  good  title  to  the  purchaser  as  again r^t  all 
the  world,  witliout  the  least  regard  ^o  the  question 
whether  the  title  is  good  or  bad,  or  whether  the 
Commissioners  had  any  right  whatever  to  sell  the 
estate — in  other  words,  that  they  roiy  sell  tlie  es- 
tate of  one  nmn  to  pay  the  debts  of  another* 

This  is  not  an  imaginary  case — it  ha«  actually 
taken  place. 

Accordingly;  under  the  constructibn  which  the 
Commis^oners  say  is  to  be  pot  on  the  statute,  a 
gentleman  in  the  possession  of  a  family  estate,  on 
which  there  is  no  incumbrance  whatever,  mny  be 
turned  out  of  pqssessipp  c^^'iii^- house  and  land  by 
a  purchaser  under  the  Inoumbered  Estati^  Court ; 
and  any  remoDitronca  of  bis  is  !•  be  met  by  the 
statement,  that  the  purchaser  has  a  parliamentary 
andindeftft^bWtilleH  '     '   '^ 

Vfbeti  the  Incurobl^reJ  fistated  Actlvas  passed 
it^as,  iti  my  Oi^infotr,  a  lifcessary  measure,  as  no 
atfthorily  Hhort  of  the  despotic  and  t^nconstiiutiortcil 
power  vestifd  ^n  the  Oommtssioners  Virould  have 
been  'Suffle^ent  io  ttieet  the  great  evil  which,  under 
the  peculiar  clreumstancos  of  Inland  in  the  year 
1849i  called  fbr 'a  strong  and  immedittte  remedy; 
anid  it  possibly  lAigtit  be  advisable  thkt  the  pow- 
ers^ now  vested  iti  \hk  Comtti{ss?oner$,  Etlmuld  be 
ooiitiniied  for  a  farther  limits  period.  But  the 
question  put  to  me  iuvolvea  the  eon^deration,  Tiot 
whether  those  powers  afe  to  be  cotttinued  in  the 
Commlssion^rsfet  a ftirther  Ktttfted  time,  but  whether 
tfaey  should 'be  permanently  vearetf'in  ahy  tribunal. 

1  bm  of  opinioti  th^t  those  po'tf^rs  should  not  be 
petmaneHtljf  vested  iti  the  Incumbered  Estates 
Oerart,  or  in  the  Court  of  Cfeancery,  or  m  aoy 
other  tribaoal. 

I  entertain  a  strong  objectfon  to  the  fiysiein  of 
exceptional  legislation  fbr  Ireland,     lliose  who' 


contend  I  hat  there  should  be  exceptional  legisla- 
tion nre  bound  to  prove  the  existence  of  an  ei^cep- 
tlonel state  of  circumstances  to  justify  such  legis- 
lation. Such  a  Btrtte  of  facts  e\bted  m  1849;  but 
I  nm  not  nwsire  of  any  circumstances  connected 
ffilb  TrelATid,  at  present,  to  justify  the  permanent 
enHctmeht    of  an   arbitrary  and   unconstitutional 

No  person  would  venkire  to  propose  the  intro- 
duction of  a  siniibir  measure  for  Eogbind  ;  and,  if 
not,  are  you  la  esiablish,  as  part  of  the  permanent 
law  of  Irdandi  that  any  person  in  lliis  country  (al- 
though his  estate  may  not  owe  a  shiliiog,)  is  lolxe 
subject  to  Imve  it  Hlegnlly  sold,  and  a  parliament- 
ary and  indiifeasible  title  conveyed  to  a  purdiaser? 

According  to  the  law  of  England,  if  your  pro- 
perty is  sold  by  any  tribunal  without  just  cause, 
you  have  a  remedy ;  according  to  the  provisions 
which  it  is  suggested  should  become  the  perma- 
nent law  of  Ireland^  once  the  property  is  sold  and 
the  conveyance  executed  to  the  purchaser,  no  mat- 
ter how  fliigrant  the  injustice  may  be*  you  are  with- 
out remedy* 

Such^  at  leasf,  is  the  opfnjon  whicli  the  Commis- 
sioners of  the  Incumbered  Estates  Court  are  said 
to  entertain.  If  they  do  not  entertain  that  opinion, 
it  would  be  desirable  the  public  shoiiUI  know  what 
they  consider  to  he  the  canslruction  of  the  27th 
section  of  the  statute. 

It  is  all  very  well  to  inform  creditors  and  incura- 
braneers  that  they  may  claim  agf^inst  the  fund  in 
courts  but  what  measure  of  justice  would  it  be  to  a 
geutleman  in  possession,  or  entitled  in  remainder 
to  a  family  estate,  who  should  be  turned  or  kept 
out  of  possession  by  a  purchaser  having  a  parlia- 
mentary title,  to  inform  liim  that  the  purchase- mo* 
noney  has  not  perhfjps  been  all  distributed,  and 
that  he  might  apply  lo  the  court  for  tlie  purchase- 
money — such  an  ansiwer  would  be  a  mockery. 

A  perfon  enittled  in  remainder,  after  the  death 
of  a  tenani-for-life,  if  he  seL48  to  get  possession, 
on  the  death  of  the  tenant- for-iife,  may  be  told  that 
the  Commissioners  (or  the  Court  of  Chanercy,  if 
you  give  that  court  the  powers  suggested,)  sold  the 
estate,  and  conveyed  the  fee  to  the  jiurchaser,  be- 
ing of  opinion  that  the  tenant-for-lifo  had  an  estate 
of  inheritance-  The  remainderman,  however  clear 
and  undeniable  his  iiLle  may  be,  is  entirely  without 
remedy . 

If,  however,  the  powers  vested  in  the  Commis- 
sioners for  the  Siile  of  Incumbered  Ef^tates  are  to 
be  permanently  vested  In  any  tribunal,  it  would,  in 
my  opiutonT  be  much  more  for  tlie  advantage  of  the 
jjublic  that  they  should  be  exercised  by  the  Com- 
missioners, and  not  by  the  Court  of  Chancery.  The 
Co mmis^ii oners  have  performed  the  important  du- 
ties entrusted  to  them  with  great  ability  and  cau- 
tion ;  and  it  wonld  be  mucii  safer  that  those  arbi- 
trary powers  should  be  exercised  by  a  tribunal 
whose  attention  is  devoted  exclusively  to  the  one 
subject,  (and  which,  oo  that  account,  is  subject  to 
much  responsibility,)  than  by  the  Judges  of  the 
Court  of  Chancery,  who  have  so  many  other  duties 
to  perform  J  that  the  proper  invesngaiioOi  by  them, 
of  the  title  in  each  case,  would  be  out  of  the  ques- 
tiou. 
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According  to  the  fourth ,  5Qcti on  of  ^h|^  I^ill 
befol'e  I^arhament,  entitledj  "  A  Bill  for  Securing 
the  Titles  of,  Purchasers  of  "Estiites  sotd  under  the 
C<SbVt  of  Chancery  in  f  reUn^d,*'  ^he  secur^'ij  of  eyerv 
laijdhol(fer  to  his  estate  would  depend  bi\  the  le^ajl 
knowTedge  of  the  "  barri^te^r  of  fifteen  vear^.  f^^^^r 
ing,*^  anTonthe  ipte^iu  qf  ,the  ^tlGitor  wfio  pr^ 
parchd  tlie  abstract  of  title. 

A  aiQ98ure  which  would  enable  the  CoupI  of , 
Chancery  to  giv^  a  parlmmenti|ry  ^nd  ii^erea^ipl^ 
title, '  as ^ against  alt  tncuniirafH^rn^  mi^ht  be  .advis-: 
si}iei  put  such  a  measUre  Wput4  ^  sub^ject'^co"^ 
siderJitioDs  entirely  di{fere^t,^roni  a  Bill  autiiprizing 
the  Court  6f  CJiancery  to  give  a  parliamentary  title 
against  this  real  owner  of  the  fs(aUf\yho  migHt  never 
hear  of  the  .proceedings,  '      .  *      , 

2.  Would  it  be  advis^blp  toqonfey  upon'the 
Court  of  Chancery  the  power  of  giving  to  purcha- 
sers uuder  the  court  ipdefeasible  tittes  r 

I  am  of  opinion  that  it  would  be  advisable  that 
tbe  law^  which  relates  tp  tbe  transferor  land,  shpuldl 
be  so  simplified  a^  to  enable  the  .owner  of  an  in- 
cumbered or  unincumbered  estate  to  confer  an  jh- 
defeasibl^e  titlej  l^y  sale  out  of  courts  and  if  such 
power  existed,  it  \v quid  follow,  88^*  cgn^equeuce, 
that  the  Court  of  Chancery  could  .also  (if  the  es- 
tate was  s<^14  in  that  court)  copvey'aq  indefeasfbt^ 
title.  ,   \*    ",^^'  r_;  '    \  \    ','■   ■   "  /I  V,-   -'. , 

The  mode,  liowever,  by  whicti  tTiat  object  is  io 

the 

and  thus  enabling  the  <Jourt  df'Chincei'y  tdlJBOT 
one  man's  estate  to  pay  anotber  rnau'*^s  ^ebts,  (aifi 
event  which,  I  am  satisfied,  would  frequently  ^a^ke 
place  m  ilie  latter  court,)  but  by  the  radical  reform 
of  tbe  law  which  relates  to  Ibe  transfer  of  land. 

It  is  not  necessary  that  I  should  explain  how  thlp. 
is  to  be  accomplished,  having  fully  Stated  lily  views 
io  answer  to  questions  recently  put  to  me  by^the 
Commissioners  appointed  in  England  to  consider 
that  most  important  subject;*  but  I  am'  of  opi- 
nion, on  the  grounds  which  I  Have  stated  to  those 
Commissioners,  that  if  the  Government  has  cou- 
rage to  deal  with  the  question,  and  to  disregard 
the  opposition  of  interested  parties,  that  land  may 
be  sold  with  very  .nearly  as  little  delay  or  difficulty 
as  Government  Stock ;  and  t^i^t  as  indefeasible,  a 
title  may  l>e  given  on  the  transfer  of  the  former 'as 
is  now  ffi^ven  on  thie  transfer  of  the  \atter.  \,  " 

If  those  Copamissioners  sh^ll  repQrl  iu  favour  of 
a  sutita'ntial  measure  of  reform,  it  will,  I  presume^ 
be  Carried  into  e^ct ;  and  it  would  be  much  bet- 
ter, in  my  ppimon,  to  continue  the  powers  of  ^be^ 
In&Mbered  Stales  i^ourt  for  a  further  limited 
perpd^  (instead  of.  transfer  ring  J  them  to  the  Court  ^ 
of  tnincery,)  until  the  fteport  of  tW  said  Com- ^ 
mii^IoDers^hatl.have  been  made,  ^nd  until  it  shalt 
be  ajscertained  whether  the  Government  mean  to. 
tak^  iip  Ae  jfluestjon '  of  the  reform  pf  the  laV 
wWcH*  retatei  to  the  transfer  of  'land  iii  Ei^tandf 
and  Ireland,  lihd  which,  in  iuy  opinion^  U  is  the^^ 
boonden  duty  of  the  Govern  m'^nt  to  do.      ]    ^       . 

"  Into  the4o*»«ct  of  rogistration  q<;  ti^^,^^t«'J^ffrf»^»tf^ 
the  tale  and  transfer  of  land.'* 


It  may  be  right  to  add,  that  what  has  led  to  the 
a^ati^n  of  the  qaestion  as  to  the  transfer  to  the 
Court  of  Ckanoery  of  the  powers  of  the  locum- 
Uer^d  Eutates.  Co^rt,  is  tbe  jnconvenipnc©  wkich 
tbe  Bar  and  Uie  solicitors  suffer  from  that  court 
tri^nsacti*)*  its  business  in  Henrietta-street,  so  fur 
^from.  the  rour  Courts* 

The  consequence  has  been,  that  a  very  limited 
n^mber  pf  barristers  furaetise  in  tbe  Incumbered 
Esjtates  .Court*  the  greater  portion  of  the  Bar  i^ 
practice  being  unable  tq  absent  tbe^poeelve^  froi;o 
tbe  Superior  Courts. 

If  the  Commissioners  could  arrange  with  tbe 
GoveraaieiU  to  have  Accommodation  (not,  perhaps, 
for  tkeit  nesordi  on  their  o^ers),  but  for  the  bear- 
iug.of  j»ft^on^  8^0^  in  the  immedlntQ  Mghbour- 
bppd^pf  .jb|i}  Ifpur,  Courts,  so  as  to  open  their  cot»rt 
to4h^.|wh,Qla£ar  (whicbi  ou  public  grounds,  wonM 
be  desirable),  nothing  mofo  would,  I  believe,  be 
heard  of  the  transfer  of  the  jurisdiction  to  the 
Cpurt  .9f  Chai^pery, ,  It  is  idle  to  say  that  the 
Judges,  of.  the  Court*  of  ChaJ»Qery,  with  tbeir  va- 
r^opsr  i^M^r  dutiesiwoiuld  exercise  the  powers  of 
tb)^  Ji|icumb^«d,^stat«^  Court  as  aceurately  or  mt* 
tisfactorily  as  they  have  been  exercised  by  tbe 
CoDfXW^ouQr^t 


i'  *J  ,.-t ' 


i) 


P^A^Eti  Wb.^  10.. — QtifisrriQKs  apdressei>  to  the 
^  CdBSMf^sribK^s  OF  the  Court  of  Banr- 

'!ll    ';♦'''/  '"Rtfi>TCT' AND    iNSOiVENCY. 

'^1.  WQ^ld,iCta Jtoutiopinipiv  H  f&xpedient  to 
confer  pn  the.Banki^pt  Cpurt  ci.pa\Ker  oi  givivg 
tQrpurchasers  under  tn^  court  indefeasible  titles  ? 
2.'  Or,  where  a  sale  is  necessary,  would  it  be 
expedient  to.  4ijrj^  tbe  re^,  estate  of  the  tmnkrupt 
to  b^,  sold'  in  tb^  Iqpi^berjed  Estates  Coort?    ,     . 


AKdwfiks^  4}v  Jottw  Mac  AX,  Esq.,  Q.  C,  Seniob 
Commissioner  of  THfe  Court  of  Bank- 
ittfwcr,  TO  QutisM6N«  ni  PAFiri  No.  10. 

1.  Would  It,  in  your  opiniotv  be  expedient  to 
confer  ou  the  Bai^u'apt  Court  a  pqwerof  gifhig 
to  piuxbasera, under  that  cpurt  iadefeMible  titles? 

In  my  Qplnion  it  would  iipt  be>  expedient  to  coih 
fer  on  tbe  Bank^^pt  Court. a  power  of  giving  to 
purchasers  under  tbat  c^urt  indefeasible  titles; 
because}  even  in  tliose  cases  (not  tl>e  nu>st  aumer* 
ous  class)  in  which  tbe  titlo  of  the  bankrupt  ia 
rcj^Uy  ijree,  ffpm  ojyection,.  ibe  Counts  of  Baakr 
rfiptey  jifi^  p^ither  oti^rs  oor  maebioecy  of  any 
kln4)  inach  less  authority  to.  proiect  third  parties* 
buying  or.qtaiming  to  have  legal  ot  equitable  rights 
ujpon  the  esute  sold*  or  to  transler  those  righta 
from  thp  land  soldi  lAdi  atlacb.  them  to  and  upoDr 
i^l^i?  JRSf^^^'??^^^  This  tbe> Ipoumbeffed  Be*' 
tiiies.ipQ^urt  .9an  djo>  f^ud,  tbeyefpre,  way  be  safely, 
ajDcl  \Q  |h^  g/reat  a4vfmta0e  of  the  public*  intiHisted 
witfi  t^  powj^^<,tc^,give  to  tb^  purchaser  an  ifMok- 
{feasible  title,  a  power  which,  in  my  sppralienmti* 
apgbtjfo,^e  fsonferr^  on,  the  C^rji  of  Ch*»cery, 
l;ut  not  on  ,the  (^Qv>rt  ef  Bankruptcy. 
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2.  Or,  where  a  sale  is  necessary,  would  it  be  ex- 
pedient to  direct  the  real  estate  of  the  bankrupt  to 
be  sold  in  the  Incumbered  Estates  Court  ? 

In  my  opinion  it  would  not  be  expedient,  as  a 
general  rule,  to  direct  the  real  estate  of  the  bank- 
rupt to  be  sold  in  the  Incumbered  Estates  Court, 
because  many  cases  must  occur  in  which  such  a 
course  would  occasion  increased  expense  and  de- 
lay, and  therefore  injury  to  creditors.  But,  in  my 
apprehension,  it  would  be  highly  expedient  to  con- 
fer on  the  Court  of  Bankruptcy  the  power  to  order 
that  the  real,  freehold,  and  leasehold  estates  and 
property  of  the  bankrupt  should  be  sold  in  the  In- 
cumbered Estates  Court,  whenever  the  Commis- 
sioner of  Bankrupt  presiding  considered  juch  a 
course  desirable. 

John  Macak. 


Answers  of  the  Right  Honourable  John 
Hatchell,  Commissioner  of  the  Court  op 
Insolvency,  to  Questions  in  Paper  No.  10. 

1.  Would  it,  in  your  opinion,  bo  expedient  to 
confer  upon  the  Insolvent  Court  a  power  of  giv- 
ing to  purchasers  under  that  court  indefeasible 
titles  ? 

I  think  it  would  not  be  expedient  to  confer  upon 
the  Insolvent  Court  a  power  of  giving  to  purcha- 
sers under  that  court  indefeasible  titles ;  that  court 
does  not,  by  its  ofRcer  (the  assiguee),  represent,  nor 
does  it  exercise  any  jurisdiction  over,  the  interests 
of  incumbrancers  who  have  special  liens  upon  the 
lands. 

2.  Or,  where  a  sale  is  necessary,  would  it  be  ex- 
pedient to  direct  the  real  estate  of  the  insolvent  to 
be  sold  in  the  Incumbered  Estates  Court  ? 

But  that  court  might  be  enabled,  in  a  proper  case, 
if  it  should  think  fit,  to  direct  the  assignee  to  prefer 
a  petition  in  the  Incumbered  Estates  Court  ;  the 
assignee  being  entitled  to  his  costs  as  the  first  charge 
on  the  fund.  In  some  cases  a  sale  in  the  Incum- 
bered Estates  Court  would,  no  doubt,  result  in  a 
surplus  fund  for  the  simple  contract  creditors,  in 
many  cases  in  which  that  fund  is  exhausted  by  liti- 
gation, which  the  Insolvent  Court  cannot  restrain 
for  want  of  jurisdiction  over  judgment  creditors 
and  parties  having  special  liens  on  the  lands. 

John  Hatchell. 


Paper  No.  11. — Questions  addressed  to  the 

Taxing  Masters  of  the  Court  of 

Chancery. 

1.  Is  there  any  arrear  of  business  at  present  re- 
maining undisposed  of  in  your  office;  and  if  so, 
what  is  the  amount  of  such  arrear  ? 

2.  Is  there  any  delay  at  present  in  your  office  In 
obtaining  the  taxation  of  a  billof  costs,  by  reason 
of  the  pressure  of  business  there  ? 

3.  Have  yon  taxed  bill  of  costs  of  proceedings 
to  a  sale  under  the  13th  section  of  the  Chancery 
Wegulation  Act ;  if  so,  can  you  state  the  amount  to 
which  such  costs  tax  between  party  and  party  in 
an  average  case. 

(  To  be  continued,) 


pECTORAL  AND -COUGH  MEDICINES 

OLDHAM'S  COMPOUND  SYRUP  OF  SMIL  AX. 
This  gratefbl  Sjrrup  combines  wKh  the  balMmic  and  rotorative  pro. 
perties  of  SinUax  Atpera.  the MMthing  rlrttiea  of  Uie  Oanten  Lettuce, and 
the  eiBcacioui  prfnciplefl  of  the  Ipecacuanha  and  other  expectorants  It 
Is  found  mort  useful  in  aOL-otions  of  the  chest,  allaying  the  troubtesooie 
irritation  which  provokes  coughing,  and  removing  phlegm,  difficulty  of 
breathing,  and  hoarseness.    It  is  also  a  nice  medicine  for  children. 

OLDHAM'S  COUOH  DROPa 

Recommended  for  Couglis,  Colds,  Asthmatic  Complaints,  Hooping 

Cough,  and  all  ordinary  Chest  AflWmons. 

A  tcaspoonfbl  taken  otrcaslonally  allays  cough,  promotes  expectoration, 

removes  husk tnees  of  the  throat,  and  rdleves  soreness  and  oppression  of 

the  chest    Price  Is. 

OLDHAM'S  ANODYNE  COUOH  LOZBNOESw 
The  acknowledged  excelteuoe  of  the  medicinal  ingredients,  and  the  rt> 


I  reputation  which  they  have  acquired,  induce  the  proprietor  to  re. 
commend  them  as  a  most  emcactous  and  agreeable  preparaUon  for  the  re- 
lief of  recent  Coughs,  Colds,  Asthmas,  Ho<q>ing  Cough,  &c.  Price  Is.  per 
box. 

OLDHAM'S  SMILAX  AND  HIPPO  LOZENGES. 
These  agreeable  Losenges  are  highly  beneficial  in  so(>thinff  Irritative 
Cough,  relieving  the  Chest,  and  removlog  Hoarseness.    Price  Is.  pe  rbox 
Prepared  by 

GEO.  OLDHAM  and  CO  . 

Pharmaceutical  Chemists  and  Apothecaries, 

107.  GRAFrON  ST ,  Dublin ; 

Of  whom  may  he  also  had  Oktham's  Lettuce  Losenges,  Is.  per  box ; 

Hippo  Loaenges.  Is.  per  box ;  Cayenne  Lozenges,  Is.  per  box;  Jujubes. 

Sore  Throat  Lozenges,  &c.,  Ac. 

TbU  Day  is  Published,  Price  Is. 

"TALBOT  V.  TALBOT:  A  Letter  to  the  Hon. 

1  Justice  Torrens,  by  John  Pkget,  Esq.,  of  the  Middle  Temple,  Bar. 
rister^t.Law ;  with  a  Report  of  the  Judgment  of  the  High  Court  of  De. 
legates,  delivered  on  June  U,  1855. 

London :  Tbomas  Blknkasn,  Law  Bookseller,  29,  Bell  Yard,  Lincoln** 
Inn.  and  all  Booksellers  in  Dublin.    Gftsaa,  Bel£tot.    Hbhpton.  Derry 

NEW  LAW  BOOKS. 

Price  5e.,  by  Post,  5s.  6d. 

'THE  JUSTICES'  MANUAL:— containing— 

1  THE  JUSTICES  PROTECTION  ACT :  THE  SUMMARY  JU. 
RISDICriON  ACT.  185' :  THE  PETTY  SESSIONS  ACT,  1851  land 
THE  LAW  OF  EVIDENCE  AMENDMENT  ACT;  with  NOTES 
COMMENTS,  and  COPIOUS  INDEX. 

By  EDWARD  P.  LEVINGE,  &q.,  Barrlsterjit.Law. 

NEW    ORDERS    IN    CHANCERY. 
Just  publlabed,  price  3s.,  by  Pott,  ai.4kL 

THE  GENERAL  ORDERS  OF  THE  COURT  OP 
CHANCERY,  dated  the  Slst  of  July.  1851,  under  the  Chanoerv 
Regulation  Act,  I860,  as  amended,  and  the  MASTERS*  GENERAL 
ORDERS  under  the  Aet.  with  CoromeoUand  Observations,  and  showinn 
the  Practice  as  now  established  in  Causb  Pbtitioiis  ;  with  an  Analytical 
Index.    By  WILLIAM  SMITH,  Esq.,  Barristerjit.Law. 

Dublin:  EDWARD  J.  MILLIKEN,  Law  Bookseller  and  PubUsbe 
15,  College  green. 

Also  by  the  same  Author,  price  4s.,  by  Post,  4s.  (ML,  or,  bouud 
with  the  Orden,  price  6s.,  by  Post,  Qs.  6d. 

TH«  COURT   OF  CHANCERY  (IRELAND)   RE 
GULATION  ACT,  1850,  with  PRACTICAL  COMMENTS  am 
Precedents 


and 


Just  Published,  price  78. 6d.,  by  Post,  6s. 

THE  LAW  OF  JUDGMENTS  AND  EXE- 

1.  CUTIONS.  together  with  the  DUTIES  and  OFFICE  OF  SHE- 
RIFFS, in  relation  to  WRITS  of  EXECUTION  and  INTERPLEA- 
DER i  with  INDEX,  NOTES,  and  CASES. 

By  ROBERT  W.  OSBORNE,  Esq,,  Barrister^t.law. 


Oidcrsfor  the  IRISH  JURIST  left  wUI)  E.J.  MILLIKEN,  15,  COL. 
LEGE  GREEN,  or  bylettet  (post-paid),  will  ensure  iu  punctual  delivery 
in  Dublin,  or  Iti  being  forwarded  to  the  Country,  by  Post,  on  the  day  ot 
puMication.  -    - 

AH  communications  for  the  IRISH  JURISTaretobeleft,  addrest^d 
to  the  Editor,  wifb  the  PnUisher,  E.  J.  MILLIKEN.  15.  COLLEGE 
OREEN.  Correspondents  will  please  give  the  Name  and  Address,  as  the 
eolumus  of  the  p«p^  tinnot  ht  bceupltd  with  answetv  to  Anon^moa« 
Communications— nor  will  the  Editor  be  accountable  for  the  return  uf 
Manuscripts,  ftc 

TfciiMs  OF  SuBscj&iPTioii— (payable  m  advance): 
Yearly,  30«.        Half*yearly»  17».         Quarterly,  y«. 

Printed  by  THOMAS  ISAAC  WHITE,  at  his  Printing  Office,  Ko.*5 
FLlSET^rRREr,  in  the  Parish  oT  8c.  Amirew.  and  published  ac  U 
COLLKGE.OKEEN,  in  same  Parish,  by  EDWAKD  JOHNVION 
MTLLIRE!^,  rcMklittg  at  Hic  same  place,  all  being  in  the  Cuuiiiy  ul  ilie 
aty  of  Dublin,  Saturday,  August  13,  1655. 
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DUBLIN,  AUGUST  25,  1855. 


Some  of  the  leading  public  jonrnali  btre  reoeiflth 
written  with  great  approbation  of  the  new  Colonial 
poHey,  evidenced  by  the  appointnoent  by  Sir  1Vin» 
Mokvworth  of  Mrl  Hinckx^  a  Cauadi^  Colonist,  to 
tbe  post  of  Governor  of  Barbadoes.  They^  hence 
infer  that  a  change  bae^  ODme  over  the  councils 

Umiei  artt  ki  fatore  to  bear  to  the  mother  cotMtry, 
and  that  tVi  infiaBltadts  of  firese  d^^etraencies  ,are 
$o  rank,  not*aa  wlen|9tf,.bi;it  jisEngliaUmefl,^  Wjp, 
&r  our  part,  have  notdesira^  to  quarrel  !9\ih'^ct§  of 
adroiniitratrtegehehwify  ^bttti  K6\rei^  Commend- 
able may  be  the  conduct  of  the  executive  in  this 
paft.kHila,r  instanqiei,  we, would  r^$p^.l;f^^X>^flpi^d 
them  of  tie  trite  but  pithy  Adage,  that «« Ciuirij^ 
iMlas  at  home-*  •  If  admission  to  tAe  ptlVflege*  of 
Ifeoglishmen  are  to  be  accordecl  to  th^  inhabitants 
of  British  North  America,  a  fortioi-i,  should  Iciftb- 
vieo  be  pot  upon  an  equally  favored  footing.  In- 
deed it  it  difficult  to  say  why  ««y  senwbleline  of 
demareaUon  should  be  retained  as  between  the 
Ea^iab  aad  tiia  Irwhi  •  It  ia  ttuet  tJkiHt  tbe  sea  rolls 
between  the  two  isfaMbpbat  io  all  other  respeofs 
these  lands  are  essentially  one.  The  original  types  of 


the.  rates  a>^  no  doubts,  clistlnot^M  upo«  ^  ^?*- 
p(dcfive  pat«ettti'stbcl»F<,' similar*  raldes,  Nerman  And 
Dane,  have  been' graffed,  ahd,  tfioreoW,  ft<>m  a 
comparatively  early  period  iu  bur  history,  Ireland 
b«s  received  itaok  fime^to  .time  lar^  .acc0$sioais  of 
EiigliW  eeltlfers,'  ^iW>  'slitt  16  tdihi,  tuore^spedaity 
i^p  our  days,  tjlas  repaid  |;he  loan  witii  compound  fn  • 
tcpr^,.,  B^icjiei  ihis,  t4i^jftnpiiiilaU(>ps  pf/iin'o  an 
s|Aibe<#bicihimddera  steiaiicBlns  devi^edi  havebrA<^ii 
and  a^re^bi^dkiiig^dvtrii  iMtt^y\df  ih&<bat^fier«rof<k>lml 
prejudioe,  ap3  we  Ihist  tKa^  tbe  gradual  a'ssiitiitatilyii 
of  ^M9rV^i)l:reii^.the  union  doser  and  cTo^er. 
Ireland  has,  withal,  iiuiclLtQ. complain  of  in  conse- 
(juence^of  th^  mode  in  which  her.plaim?  to  xy  share  in 
the  ciyil  adg^i^iatrati^  b^v^A^u  pfstpp^^il..)  It  is 
true  that  Irishmen  arenotsogederally  informed,  thart 
Ihay  need  pot  apply,  as  #aa  onoa  the  oaae;bat  cf  vil 
pt^fermenrt  is^l^wardedto'her  ^itb  k  v^y  fttggard 
band.  Ifi  for  example^  we  hear  of  an  lrishni|iri, be- 
ing appointed  to  the  post  of  Governor  of  a  Colony, 
it  >irin  (>robably  prove  to  be  toithat  of  sooie  Afiican 
dependency  6t  somfe  inf^rfor  West  India  Island. 
Again,  the  Colonial  legal  appoTntiqents  offered  to 
Iriabmep  ara  UPit  c^nly  «  few  ai^d  for  between,'*  but 
those  few  are  usually  of  a  very  second-rate  charao* 
ter.  It  would  surely  not  be  toi^  much  to  ask,  that 
the  legal  appointments   thus   bestowed,  should  be 
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Apportioned  between  England  and  Ireland  in  pro- 
portion to  the  numbers  practising  at  each  Bar.  We 
would  have  Sootland  iockided  herein,  but  for  the 
fact  that  the  pertinacious  adherence  of  the  lawyers 
of  that  country  to  their  antiquated  system  of  juris- 
prudence unfits  them  for  the  discharge  of  ministe- 
rial or  judicial  functions  of  a  legal  nature,  in  colo- 
nies which  are  almost  universally  subject  to  the 
Common  Law  of  England.  But  much  as  we  have 
cause  to  complain  of  the  slight  which  we  thus  re- 
ceire  at  the  hands  of  our  elder  sister,  it  is  bearable 
in  comparison  with  the  indignity  of  having  English- 
men put  over  our  heads  in  the  public  official  de- 
partments of  this  country,  at  least  without  the  equi- 
valent of  Irishmen  being  similarly  elevated  i»  Eng- 
land. Of  this  alone,  the  Poor  Law  Board  furnishes 
an  example.  No  doiab^  when  that  fertile  source  of 
demoralization,  an  Irish  Poor  Law,  was  forced  upon 
us  by  a  patronage-loving  Government,  it  probably 
might  have  been  neeenary  to  employ  a  lew  foreign 
hands  to  instruct  us  in  the  mysteries  of  a  foreign 
and  uncongenial  ^stem ;  but  we  are  not  such  inapt 
scholars  as  not,  in  nineteen  years,  to  have  learned 
its  machinery  sufficiently  to  be  able  to  maA.  it  our  • 
selves  without  further  external  aid.  However,  though 
Ireland  has  not  yet  attained  the  position  in  the  ad- 
ministration of  public  affairs  to  which  she  is  entitled, 
there  are  progressive  symptoms  of  improvement, 
and  we  hope  that  the  time  is  not  very  distant  when 
considerations  of  fitness  for  office  will  entirely  super- 
sede those  of  birthplace. 


raCDMBERED  ESTATES  IKQUHIY  COMMISSION. 

{Continued from  pagt.  2ea> 

AN8WEB8   OV  THE   TaXIKO    MAfiVESas   OF  ¥Htt 

CouBT  OP  Chahcbbt  to  Qestions  in 

Paper  No.  11. 

ANSwms  OP  JovH  O'DwYin,  Esq. 

1.  Is  there  any  arrear  of  business  at  present  re- 
maining undisposed  of  in  your  ofBce  \  and  if  so, 
what  is  the  aniomnt  of  such  arrear  ? 

There  is  a  very  considerable  arrear  of  business 
at  present  remaining  undisposed  of  in  my  oAce, 
but  from  the  circumstances  hereinafter  mentioned*  I 
am  unable  to  state  the  amount  of  such  arrear. 

Of  the  cases  remaining  undisposed  of,  a  conside- 
rable number  remain  uncertified,  though  taxed, 
waiting  for  the  production  of  some  few  vouchers  or 
documents.  In  these  cases  th^delay  is  the  fault  of 
solicitors  the^osel ves.  In  other  cases  some  progress, 
more  or  less,  has  been  made  in  the  taxBlion,  but 
the  cases  have  been  adjourned  for  some  reason  or 
other,  and  the  taxation  would  be  concluded  in  a 
short  time  if  the  solicitors  applied  to  have  them  re- 


entered in  my  list;  but  there  remain  •  considerable 
number  in  which  no  progress  has  been  made  in  the 
tuxation  of  these,  4n  all  probability  (judging  from 
past  experience)  a  considerable  number,  for  one 
reasoa  or  another,  will  not  be  brought  forward  at 
all,  but  there  will  still  remain  a  large  number  to  be 
taxed,  which  properly  may  be  considered  as  the  real 
arrear  of  my  office. 

2.  Is  there  any  delay  at  present  in  your  office  in 
obtaining  the  taxation  of  a  bill  of  costs,  by  reason 
of  the  pressure  of  business  there? 

There  is  certainly  a  considerable  delay  at  pre- 
sent ia  my  office  in  obtaining  the  taxation  of  a  bill 
of  costs  by  reason  of  the  pressure  of  business,  which 
is  unavoidable. 

With  respect  to  ibe  general  arrear  of  business  in 
"  the  Taxing  Office,"  I  beg  leave  to  refer  to  a  se« 
parate  paper  signed  b^  me  and  my  two  colleagues, 
seat  herewith, 

3.  Have  you  taxed  bills  of  costs  of  proceeding* 
to  a  sale  under  the  15th  aeetioD  of  the  ChatMsery 
Regulation  Aet  $  tf  to,  can  yon  stale  the  amount  to 
which  such  costs  tax  between  party  and  party  in 
an  average  case? 

1  have  been  unable  to  And  any  biH  of  costs  of 
proceedings  to  sale  under  the  15th  section  of  the 
Chancery  Regulation  Act,  taxed  by  me,  save  one, 
namely,  the  case  of  Murphy  and  owr^  peiitionen  ; 
Menayth  and  o<A^i^  T4$pfmJknU^  em  that  was 
the  ease  of  a  tali  of  a  rent-charga  ariaiag  out  of 
lands,  and  not  a  tale  of  the  landa  tbanselves^ 

In  that  case  the  amount  of  the  bill,  aa  certified, 
was  £105  lis.  1  Id. 

Ths  Chancery  Fond  StampSt        .       7    6    6 
OfB^eFaet,         .        «        •        .     18    5    6 

£85  10  II 
JOQll  0'DlW19«. 


Aifswsna  or  Edwabd  TAJmr>  Es<^ 

h  U  there  any  arreav  oC  business  i^  present  rer 
maining  undisposed  of  in  your  office ;  aud  if  so, 
what  is  the  amount  of  such  arrear? 

There  is  noeigrear  in  my  offieein  abpvt  causes, 
•neb  aa  billa  eonuialitg  Mt  mtfe  ikm  tiMt  9Q0 
items;  there  is  on aivear  in  loay c«D|e^  but  i^  ia 
not  by  any  means  considerable,  where  parti^  have 
issued  summonses  and  are  ready  to  prciceed. 

9.  Is  there  any  delay  at  present  in  yew  office  of 
obtaining  tiie  tasalioii.of  a  bill  of  co^ts  by  reaaoi^ 
of  the  pressure  of  business  there  ? 

There  certainly  is  a  delay,  to  a  certain  extent,  in 
procuring  the  taxation  of  bflh  of  costs,  occasioned 
by  the  pressure  of  bnsim^  in  the  oOce,  a»i  in 
mrny  cases  the  del^ty  is  oe<^m>ned  by  tba  Q^eqt 
of  the  solicitors  in  not  attending,  and  frequently  nqit 
being  prepared  to  proceed  effectually  when  they  do 
attend,  and  thus  much  time  fs  wasted;  but  as  to  the 
general  airear  in  the  office,  and  the  cansea  wiiieli 
have  produced  it,  I  b^  leave  tp  re£er  tQ  %  sepurc^tf 
statement  signed  by  myself  and  my  two  colleagues, 
and  which  is  forwarded  bv  the  senior  Taxing  Master. 

3.  Have  you  taxed  bills  of  costs  of  prooeedinge 
to  a  sale  under  the  15tb  section  of  the  Chancery 
Regulation  Act;  if  so,  can  you  state  the  amount  to 
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which  nook  oMts  lax  between  party  and  party  in  ao 
average  ca«e  ? 

I  find,  on  aearebing  catefully  through  the  books 
from  the  comaaeuceinent  of  the  year  1653,  that  I 
only  taxed  one  bill  of  costs  of  proceedings  to  a  sale 
under  tke  15ih  teetion  of  the  Chancery  Regalatioo 
Act,  and  which  was  in  nhe  cause  of  HatcheU  ?. 
Chancellor,  This  bill  was  taxed  as  between  party 
and  party,  to  the  sum  of  £348  58.  4d.  Very  few 
cases  appear  in  our  books  in  which  sales  were  had 
under  the  15th  section,  and  1  do  not  think  any  cases 
of  the  kind  would  appear  in  oar  books  anterior  to 
Ik*  year  1853. 

lo  tbia  case,  which  was  thus  taxed  by  me,  pecu* 
liar  oirctunttanoes  occurred  which  made  the  costs 
much  heavier  than  they  would,  be  in  an  ordinary 
eaae^  and  which  I  think  it  right  to  mention.  The 
cause  was  originally  set  down  under  the  15th  sec- 
tion, bat  the  respondent  appeared  at  the  first  hear- 
ing, and  insisted  on  his  right  to  be  heard,  and  the 
cause  was  then  directed  to  be  set  down  as  a  general 
cause  petition,  which  led  to  two  additional  hearings^ 
and  ao  examinakoa  of  witneasea,  and  there  was  also 
a  motion  aad  appointment  of  a  receiver ;  all  this 
led  to  an  increased  expense  of  upwards  of  £80; 
and  at  the  last  hearing,  before  the  Lord  Chancellor, 
the  reapoadent  did  not  appear^  and  the  case  was 
sent  to  the  Master's  office  to  be  disposed  of  as  under 
the  15th  section.  Then  when  the  property  came 
to  be  sold,  the  sale  was  adjourned  twice  for  want  of 
bidders.  Those  two  adjournments,  including  ad' 
▼ertisements,  increased  the  costs  to  the  extent  of 
about  £55. 

The  proportions  of  tkolbregoing  bill,  which  con- 
sisted cf  Chancery  Fund  Staa^ps  and  office  ftes,  is 
as  Mlows  a<«^ 


Chancery  Fond  Stamps, 
OifteeFaas, 


X     «.    if. 

21  e   a 

22  0  11 
Edward  Tandy. 


AnswBBa  OF  Thomas  Rielly,  Esq. 
1*  Is  theve  «ny  arrear  of  business  at  present  re- 
maining undisposed  of  io  your  office ;  and  if  so^ 
what  is  the  a»oiMil  of  such  arrear  ? 

2.  Is  there  any  delay  at  present  in  your  office  io 
obtaining  the  taialton  of  a  bill  <tf  costs  by  reason 
of  the  pressure  of  business  there  ? 

For  ao  answer  to  these  questions  I  refer  to  the 
document  sent  herewith,  and  signed  by  the  three 
Taxing  Masters  of  the  court. 

3.  Ha^e  you  taxed  bills  of  costs  of  proceedings 
to  a  Bale  onder  the  I5tb  actftion  of  the  Chancery 
Sagalation  Act;  if  ao»  can  you  state  4he  amount  to 
wbicb  socb  cosU  tax  between  part^  and  paily  in  an 
OYerage  case? 

I  find  I  have  taxed  four  bills  of  costs  of  proceed- 
ings, towards,  and  for,  a  aale  of  lands,  under  the  1 5th 
sec  of  the  Cbaaeery  Regulation  Act,  stnoe  tlie  be- 
ginning of  the  year  1853,  the  amount  nnd  other 
particulars  of  each  of  which  I  have  stated  in  a  sche- 
dole  annexed* 

There  is  a  large  number  of  bills  of  costs  lying  io 
the  office  uncertified,  all  of  which  I  believe  I  have 


read  and  noted,  and  taxed  it  primary  noanner,  and 
they  await  only  to  be  brought  by  the  solicitors  into 
my  day-list.  There  mast  be  naturally  some  pres- 
sure by  individuals  ready  and  desirous  to  obtain  a 
taxation  of  their  costs,  but  I  do  not  think  that  the 
arrear  is  of  an  inordinate  character.  The  arrear  in 
my  short-list  (that  is,  cases  containing  2U0  items  or 
thereabouts)  is,  I  believe,  very  light.  There  is,  oc- 
casionally, a  delay  in  the  business  of  the  office,  the 
principal  cause  of  which,  as  to  that  portion  of  the 
costs  remaining  untaxed,  and  which  the  parties  may 
be  desirous  to  have  taxed,  is  owing  to  the  non-at-» 
tendance  of  the  solicitors  and  clerks  whose  costs  are 
in  the  list*  and  their  un preparedness  when  they  do 
attend ;  every  day  I  am  obliged  to  strike  out  or 
postpone  cases  fVom  these  causes,  if  due  diligence 
and  attention  were  exercised  by  the  solicitors  be- 
fore coming  in  to  tax,  and  proper  attendance  given 
on  the  taxation,  a  great  deal  mere  business  would 
be  done,  and  the  arrear,  if  any,  would  be  very  trifling. 


SCHEDUI.E  referred  to  io  the  foregoing  answers. 

laonari  v.  Hartwell — Petitioner's  Costs, 
Compriaing  Application  by  Petitioa  and  Order 
thereon,  proceeding  m  the  Master's  office;,  by 
charge  and  discharge^  and  sale. 

£  8,  d. 
Costs  of  the  petitloB  and  application  to  the  court,  8    2    0 
„     of  the  proeee^ngs  in-  the  Master's  office  up 

to  the  order  for  a  sale^     .        .        .         2S  15    0 
„     of  the  sale,  indu^g orderfop sale,  and  efi- 

denoing  ^le  to  the  purchaser,  .        95  14    0 

„     of  taxation  of  the  petitioner's  costs  in  this 

matter,   ......  570 

Amount  ee^Aed  for,     .  £71  18    o 

Ampont  of  Chancery  Fund  Stamps  and  Oftce  Pees 
charged  in  said  Bill,;  and  allowed  on  taxation, 

viz.  :— 

ChaaMry  nUMl'Steniif.   OAoeVeM. 

£  a.   d.  £   s.   <i. 

In  the  costs  of  the  api^cation,      0    2    6  0  13    6 
In  the  Master's  office  up  to  the 

order  for  sale,        .        .216  (^  12    tf 

Ih  same,  on  the  sale,        .        .    4  12    6  1     7  10 

On  taxation  of  this  MH' of  costs,     2  le    6  OSS 

Totals,       .  £9    7     0  £2  17     4 

Exclusive  of  the  above  stanrps  and  fees,  a  sum 
of  £1  was  paid  by  the  petitioner  for  a  search  in 
the  General  Registration  OfBce  for  making  out 
title,  and  allowed  on  taxation,  and  included  in  ge- 
neral aa»eont. 

Plakene^  v.  Doyle — Petitioner's  Costs. 

Costsof  the  petition  and  application  to  the  court,  13     7     4 
N.B.<*.vThi8  class  includes  the  costs  of  an  or. 
der  to  substitute  serTica* 
Costs  in  the  Master's  office  up  to  the  order  far 

sale, 31  19  9|~ 

„    of  the  sale^  and  evidenchig  title  to  the  por^ 

chaser,  .         .        ..        .        .         .  56  18    5 

„     of  taxation, 6     7     9 

Net  amount  certified  for,    .       £  108  13  3^ 
Amount  of  Chancery  Fund  Stamps  and  Office 
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Fees  charged  in  stid  IK11,  and  allowed  on  taxa- 
tion, viz. : — 

Cknotfi  Fund  SUmpt.  Ofiloe  Fees. 

£    $.    d.  £   t.  4 

In  the  costs  of  the  application,      0     5     0  2     15 

tn  the  >!  aster's  office  up  to  sale,   015*  6  0165^ 

In  same,  on  the  sale,         .         .     2  16     0  2     6  11 

On  taxation  of  thld^^bill  of  oostfl,     2  19  TO  0     7     6 


.       JC6.13     4  £b  12  3i 

Qeaghegan  y.  /?«»%-<^Petitionier's  Costs. 
In  this  ease  no  sale  was  actually  bad ;  the  proceed* 
ings  were  tsarried  op  to  and  inoludiag  postings  for 
a  sale ;  the  additional  eosta  (in  an  ordioaiy  case) 
would  be  the  attendance  at  the  sale ;  copy  abstract 
of  title  for  the  purchaser,  evidencing  the  title,  and 
procuring  execution  of  the  deed  of  conyeyance. 

£  $.  d. 

Costs  of  petition  and  application  to  the  Court,  .1115    4 
„     of  proceedings  lu  the  Master's  office  up  to 

the  order  for  sale,         .         .        .         •  27     6     4 
N.B. — This  class  includes  the  costs  of  the  ap- 
pointment of  a  receiver. 
„     of  the  proceedings  towards  a  sale,  (includ- 
ing order  for  sale,)        .         •         .         .6158 
„    of  taxation  of  this  bill  of  costs,        .         .5910 


£105  17     2 
Amount  of  Chancery  Fund   Stanips  and  Office 
Fees  charged  in  said  Bill,  and  allowed  on  taxa- 
tion, viz.: 

Chancery  Fund  Stampt.    Offloe  Fees. 

£    8,   d,  £    B.    d. 

In  costs  of  the  application,        .026  139 
In  the  Master's  office  up  to  the 

order  for  a  sale,    .        .296  2. 19    0 

In  same,  on  the  sale,  .      .        .330  2152 

Of  taxation 2  16     0  0    4     6 


£8  11     0  £7     2    Jp 

Cole  V.  Garcfe— Petitioner's  Costs. 
In  this  case  no  sale  was  actually  had  ;  the  pro- 
ceedings were  carried  up  to  and  including  postings 
for  a  sale;  the  additional  costs  (in  an  ordinary 
case)  would  be  the  attendance  at  the  sale ;  copy 
abstract  of  title  for  the  purchaser ;  evidencing  the 
title,  and  procuring  execution  of  the  deed  of  con- 

veyanoe. 

.  £  s.  d. 

Costs  of  petition  and  application  to  the  court,   .19    6  10 
„     of  proceedings  in  the  Master's  office  up  to 

the  order  for  sale,  .         .         .         .  45  14  1 1 

N.B.^This  class  includes  the  costs  of  the  ap- 
pointment of  a  receiver. 
Costs  of  proceedings  towards  a  sale,  (including 

costs  of  order  for  sale.)         .         .         .  27  14  10 
„     of  taxation  of  this  bill  of  costs,        .         .     6  12     4 


£98     8  11 


Amount  of  Chancery  Fund   Stamps ^^d  -Office 

wea  < 


Fees  charged  in  said  Bill,  and  allowe 
t!on>  viz. : — 


on  taxa- 


Chsneery  PmA  Standi,  OOee  Feci. 

In  costs  of  the  application,        .026  1     ^10 
In  tiM  Master's  office  up  to  the 

order  for  A  sale,    ..106.  206 

In  same  on  the  sale,                  .270  0  13     0 

Of  taxation.    .                 .        .     2  16     6  0     4    6 

£6     6     6  £3  18  10 

Thomas  Rbilly. 
(Tb  hi  continued.) 


pECTORAL  AND  COUGH  MEDICINES. 

OLDHAM'S  COMPOUND  SYRUP  OF  8MILAX. 
TbU  grateftal  Sjnip  cotoUihm  with  tbe  bslMmlo  and  rettorative  pro. 
-jieitl^  of  ScDilax  Anera,  the  •oothing  virtues  of  the  Garden  Lettuce,  and 
the  eillcacioua  prindplet  of  the  Ipecacuanha  and  other  expectorantt  It 
'it  ftMmd  most  useftil  In  aflbctions  of  the  chest,  allying  the  troublesome 
Irritation  which  provokes  coaching,  and  removing  phlegm,  difficulty  of 


RecQtninended  for 


OLDHAMjfi  c^xSntr^Rovs. 

br  Coughs,  CoIdfl»  Aithpoatic  Comi 


oed  fbr  cougbi 

.Coiis^  and  All  ofidliary  Cheat  i 

iitaiDei»:occa«l< 


A  tcaspoonfm  tMm»-occa«lonany  aflsjrt  ooik 
TtiAoydi  husUoeM  at  the  th'roAt,  and  relic 
the  chest    Prloe<lSL 


Ints,  Hdopltif 
lon^ 

lotes  expectoration  a 
and  of^ressien  of 

OLDDaM^S  ANOPYV£  COUGH  LOZENGES. 
The  acknowledged  exocllemiewr  the  medldnal  Sni^ients,  and  the  re- 
fesved  reputation  which  they  have  acquired,  induce  ihe  proprtelor  Co  re. 
eonuhend  them  as  a  most  eflicadous  and  agreeable  preparation  for  the  re- 
lief of  recent  Coughs,  Colda,  Asthmas,  Hooping  Cough,  Ac  Friee  Is.  per 
box. 

oldham*s  smilax  and  hippo  lozenges. 

These  agreeable  Loienges  are  highly  beoefidal  in  soOhing  Irritatlre 
Cough,  relieving  the  Chest,  and  removing  Hoarseness.  Price  U.  pe  r  box 
Prepared  by 

GEO.  OLDHAl^.and  CO.,  ,« 

Pbarmaocutical  Chemists  and  Apothecaries, 

101.  GRAFTON  ST.  DubUnj 

Of  whom  may  be  also  had  Oldham's  Lettuce  Linenges,  Is.  per  box  { 

Hippo  Losenaes.  Is.  per  box ;  Cayenne  Loienges,  Is.  per  box ;  Jujubes, 

Sore  nuroBt  Loaeoges,  Ac.,  fte, 

NEW  LAW  BOOKS. 

Just  PobUsfacd,  price  7a.  6d..  by  Put,  8i. 

THE  LAW  OF  JUDGMENTS  AND  Exe- 
cutions, together  with  the  DUTim  and  OFFICE  OF  SHE. 
RIFFS,  in  relation  to  WRITS  of  EXECUTION  and  INTERPLEA- 
DER} with  INDEX,  NOTES,  and  CASES. 

By  ROBERT  W.  OSBORNE.  Esq.,  9tfr|rt0r-iitJaw. 

Price  5s.,  by  Post,  5t.  6d.  . 

^PHE  JUSTICES'  MANUAL:— containing— 

I  THE  JUSTICES  PROTECTION  ACT:  THE  SUMMARY  JUl 
RISDICTION  ACT.  1851 1  THE  PETTY  SESSIONS  ACT^  1851  £Jmi4 
THE  LAW  OF  EVIDENCE  AMENDMENT  ACT|  witb  NOTES 
COMMENTS,  and  COPIOUS  INDEX. 

By  EDWARD  P.  LEVINGE.  Esq.,  Barrister^aUaw. 

NEW    ORDERS    IN    CHANCERY.      ■, 
Just  published,  price  3s.,  by  Post,  8a.  6d. 

THE  GENERAL  ORDERS  OP  THE  COURT  OF 
CHANCERY,  dated  the  Slst  of  July,  1861.  under  the  Chaocerv 
RegulaUon  Act,  1850,  as  ameAded, 'and  the  MASTERS*  GENERAL 
ORDERS  under  the  Act,  with  Comments  and  ObserMlkms,«ld  showHifi 
the  Practice  as  now  established  in  CAuas  Pbtitions;  with  an  Analytical 
Indfl^    By  WILLIAM  SMITH,  Esq:,  Barrister.At.Law. 

Dublin  t  EDWARD  J.  MILLIKEN,  Law  Bookseltoff  and  PubUriit 
15,  CoUege-green. 

Also  by  the  same  Author,  price  4s.,  by  Pott,  4a.  <ML,  or,  bouod 
with  the  Otdersk  prlee^s.,  by  Post,  6s.6d^ 

THE  COtJRT   OP  CHANCERY  (IRELAND)   RE- 
GULATION ACT,  1850,  with  ^PRACTICAL  COMMENTS  and 


Just  PublUhed,  prioe  St.  6d.    Free  by  Fast, 

THE   NEW  LAW   RULES,  wilsb  PRACTl- 

1  CAL  COMMENTARY,  CASES  UPON,  and  FORMS  ADAPTQ&D 
TO,  EACH  RULE. 

By  EDWARD  JOHNSTONE.  Esq.,  M.A.,  Barrister-at-Iaw 

EDWARD  J.  MILLIKEN,  15,  COLLEGE  GREEN,  Dublin. 


OniffTi  for  the  IRlSH  JURIST  left  with  E.J.  MILLIKEN,  15,  COJU 
LKOE  (I  EtEE>r,  nr  by  letter  (post-paid),  will  ensure  itai>uooloa]  dWrwy 
|»  IJtjblirt,  orit«tKmiiorwardedtotbeCountry,byPoat,,ontb«  jUf  ft 

"^j;  1  rc^mnFto.,ll.n.  rat  the  ];^^>'?l^?;^,'?l^.^^l^lSSFSi 
to  tlie  Ed&Kar,  wUh  ihp  Poblither.  E,  J.  MILUKEN,  LVVVH^iL^ 
A  n  L b: N .  C r>rrfsp^>Hd t?oij  wiH  pleaae^vi^  tbd  Name  and  Afqraas,  aaT»» 

ssr«:s.ASs.^.  s3ra.tett*JS!ii«SB«v.mRrai 

Tbrvs  of  S0B#o«iPTipn— (payable  in  advaiM)e) : 
Yearly,  30«.         Half-yearly,  17».         Quarterly,   9s. 


Printed bv  THOMAS  ISAAC  WHITE,  at  his  Printing  0«ce.No.4J 
FiEET^r'REET,  ia  the  PHrish  oi  St  Andrew*  aod  puWlslwd  at  16 
OTLLEoioRE^N,  in  same  Parish.  by^EDWAKD  JOHNCT'ON 
MILLIKEN,  residing  at  the  same  place.  •«  being  iti  the  County  af  the 
atyolDubUn,  Sacttiday,  AUfuntSft,  I8&3..      .    . 
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SEPTEMBER  1,  1855,     Price^  per  Annum,  £1  10s. 


WODMBEJIED  ESTATES  INlTDIllT  COlffllSSIOH. 

IfsMOEANDA  fttinexcid  to  tiie  answers  of  the  three 
Ta^ng  Masters  of  the  Court  of  Chancery  in 
Ireland,  to  Questions  1  and  %  in  Paper  No.  1!. 

With  respect  to  the  general  arrear  of  the  office, 
itnd  the  pressure  bf  business  therein,  such  has  been 
caused  by  the  following  circumstances : — 

Wben  the  office  was  first  formed,  in  1845,  there 
were  upwards  of  i,000  untaxed  bills  of  costs, 
amoMtiDg  to  about  £150^000,  handed  over  by  the 
foar  Masters  in  Ordinary,  and  when  the  Taxing 
Office  opened,  there  was  a  very  great  influx  of  bu- 
tioess  into  k,  and  at  that  time,  commencing  with 
SQCh  a  heavy  arrear,  there  was  only  one  Taxing 
Master,  with  one  assistant. 

TImb»  iA  18SQ»  the  equity  jurisdiction  of  the 
Coart  of  Exchequer  was  abolished,  and  the  busi- 
ness tfamfcrred  to  the  Court  of  Chancery,  when  a 
great  auinber  of  untaxed  bills  of  costs  were  handed 
over  to  this  office;  and  with  those  and  the  other 
bills  of  Exchequer  costs,  lodged  in  the  office,  from 
August,  1850,  to  1st  January^  1851,,  the  number  of 
antaxed  bills  thus  lodged  was  about  100,  amount ^ 
ing  to  £1 1,600 ;  and  bilistif  costs  for  business  done 
io  that  court  previous  to  1850,  have  since  been 
lodged  in  this  office,  bf  which  there  have  been 
Uxed  5^  bills,  amounting  to  £d5,!231  lis.  7d.) 
and  similar  bills  continued  to  come  into  the  office^ 
as  suits  are  finally  decided  by  the  Lord  Chancel- 
lor, and  which  were  instituted  io  the  Court  of  £x- 
cbequer  many  years  since. 

lu  addition  to  this,  the  operations  in  the  Incum- 
bered Estates  Court  iiavie .  considerably  augmented 
the  pressure  of  btisiness  in  this  office ;  a  vast  num^ 
ber  of  suits,  both  in*  Chancery  and  Exchequer, 
were  stopped  by  the  proceedings  of  that  court,  the 
costs  of  which  were  required  to  be  taxed  at  once, 
but  which,  in  the  ordinary  course,  would  only  come 
in  from  time  to  tinie,  as  decrees  should  be  pro- 
oounced  In  the  res()eetiVe  iuits  by  tlie  Court  of 
Chancery.  -        t    •  -    ..  .   <   .     , 

This  has,  for  the  last  three  years,  caused  a  great 
increase  of  business  and  pressure  in  the  office,  hav- 
ing thus  to  tax  at  once,  What  "otherwise  would  be 
the  business  of  future  years. 

Still,  notwithstanding  this  great  pressure,  we  have 


been  enabled,  by  persevering  exertion,  and  by  work-* 
ing  at  home,  as  well  as  during  office  hours,  to  tax 
each  year's  costs  nearly  to  the  same  amount  as  that 
which  was  lodged  for  taxation  during  the  years. 

The  following  return  will  show  the  amount  of 
costs  lodged  in  each  year  for  the  last  four  years, 
and  the  amount  taxed  for  the  same  period  : — 

STAtEMENt    OF    BiLLS    LoDGED   AND  TaIE^ 

IN  1651,  1852,  185S,  1654. 


Bilte. 


1651, 
1852, 
1853, 
1854, 


Amount. 
£  s. 
246,314  16 
183,219  11 
202^910  16 
161,582  18 


9,124 

794,028     6 

9 

I>ednct  ammmt  taxed  as 

^   Mow,              .        .8,140 

736,501  19 

8 

Arreaas  io  bills  for  these 

four  ycMn,  tl^e  partiou^ 

.  lars  ^  whioh  are  as. 

follows, 

984 

65,526     7 

1 

Arrears  in  Bills,  .     ";i851 

551 

59,977     5 

2 

„:               :    -TOKT 

S50 

1853 

31 

26,739     2 

3 

:     Ik.                       1664 

52 
984 

86,716     7 

5 

' 

Bnlt. 

Amount. 

£     ff. 

d. 

1851,  . 

2,146 

166,337  13 

0 

1652,  . 

"  1,999 

201,291   11 

7 

1853,    . 

2,039 

176,171   16 

5 

1854,  . 

1,956 

174,700  18 

8 

8,140 

736,501   l^e 

8 

Aipount  taxed  more  than 
lodged  for  the  year,  « 

•         • 

16,071   19 

9 

Like 

TntAl   PXfiPfifi  tAXAd  over 

• 

16,118     0 

7 

^^.  ^rrear  wjhic|i  would  appear  in  this  return 
Cajpn9t  h^  consider^  as  a  fair  return  of  the  actual 
arrears  in  the  o&ce,  as  we  can  only  include  in  this 
retttra^tbdi  amount  ef  oasts  appearing  by  our  books 
to  have, been  certified;  but  it  frequently  happens^ 
that  after  a  bill  of  costs  is  taxed,  and  ready  to  be 
certified,  (with,  perhaps,  in  some  instances  only, 
some  few  queries  to  be  discharged,)  the  parties  ar-^ 
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range  the  amount^  and  the  costs  are  settled ;  or  the 
party  finds  there  are  no  funds  to  reach  or  meet  his 
demand,  and  for  many  other  causes  costs  are  lodged, 
bat  before  any  summons  issues,  the  costs  are  settled ; 
and  frequently  after  summons  has  issued,  and  before 
any  taxation  takes  place,  the  costs  are  either  settled 
or  abandoned,  and  the  bills  remain  in  this  office  as 
untaxed  bills ;  and  thus  costs  to  a  very  considerable 
amount  remain  in  this  state  in  the  office,  and  which  of 
coarse  do  not  properly  form  any  portion  of  the  real 
arrear  in  the  d9&ce,  but  the  amount  of  costs  thus  cir* 
cumstanced  it  would  not  be  possible  for  us  at  present 
to  supply,  but  we  may  safely  infer,  that  for  the  last 
three  years,  we  have  disposed  of  business  to  the  full 
extent  of  the  business  brought  into  the  office  for  the 
same  period,  if  not  more,  but  of  course  a  portion 
of  the  business  thus  done  was  applicable  to  the  pre- 
vious arrear  in  the  office. 

JoHlf   O'DWTER. 

Edward  Tandy. 
Thomas  Reillt. 


STATUTES  PASSED  IN  THE  18th  AND 
19th  victoria.— 1854-5. 

Cap.  L 

An  Act  to  enable  Her  Miyestv  to  accept  the  Ser- 
vices of  the  Militia  out  of  the  United  Kingdom, 
for  the  vigorous  Prosecution  of  the  War. 

[2drd  December,  1854.J 


Cap.  IL 

An  Act  to  permit  Foreigners  to  be  enlisted  and  to 
serve  as  Officers  and  Soldiers  in  her  Majesty's 
Forces.  [2drd  December,  1854.] 


Cap.  III. 
An  Act  to  carry  into  effect  a  treaty  between  her 
Majesty  and  the  United  States  oi  America. 

[19th  February,  1855.] 

Cap.  IV. 

An  Act  to  amend  the  Act  for  limiting  the  Time  of 
Service  in  the  Army. 

[27th  February,  1855.] 

Cap.  V. 

An  Act  to  apply  the  sum  of  three  millions  three 
hundred  thousand  pounds  out  of  the  Consolidated 
Fund  to  the  Service  of  the  year  ending  the  dist 
day  of  March,  1855. 

[5th  March,  1855.] 

Cap.  VL 

An  Act  to  apply  the  sum  of  twenty  millions  out  of 
the  Consolidated  Fund  to  the  service  of  the  year 
1855.  [5lh  March,  1855.] 


CAP.VIt 

An  Act  to  extend  to  Ireland  ih%  Provisions  of  the 
eighteenth  section  of  the  Common  Law  Proo|B- 
dure  Act,  1854.  [16th  March,  1855.;} 

"  Whereas  it  is  expedient  to  extend  to  Irefatnl  th« 
provisions  contained  in  the  eighteenth  section.  <^ 
the  Common  Law  Procedure  Aot»  1854^  b0  ift 
enacted  by  the  Queen's  most  excdient  M^esty^.  Ji^ 
and  with  the  advice  lukl  consent  of  the  Liords  Spi- 
ritual and  Temporal,  and  Commons  in  Uiis  pffeeent 
Parliament  assembled^  and  by  the  authority  of  the 
same,  as  follows: 

L  That  from  and  after  the  passing  of  this  Act, 
whenever  any  cause  shall  be  tried  in  any  court  of 
civil  jurisdiction  in  Ireland  by  any  jury,  the  ad** 
dresses  to  the  jury  shall  be  regulated  as  follows : 
that  is  to  ^y,  the  party  who  b^ns,  or  his  counsd, 
shall  be  allowed,  in  the  «vent  of  his  opponent  not 
announcing  at  the  dose  of  the  case  of  the  party 
who  begins  his  intention  to  adduce  evidence,  tQ,ad-r 
dress  the  jury  a  second  time  at  the  olose  of  sook 
case  for  the  purpose  of  summing  up  the  evidence, 
and  the  party  on  the  other  side,  or  his  counsel,  shall 
be  allowed  to  open  the  case,  and  also  to  sum  up  the 
evidence^  if  any,  and  the  right  to  reply  shall  be  the 
same  as  ^t  present.  -  ^    .  if. 

Cap.  VIIL       " 

An  Act  for  raising  the  sum  of  seventeen  millions 
one  hundred  and  eighty-three  thousand  pounds 
by  Exchequer  Bills  for  the  service  of  the  year 
1855.  [16th  March,  1855.] 

Cap.  IX. 

An  Act  to  suspend  the  decline  of  the  Customs  Du- 
ties on  Tea  from  and  after  the  5th  day  of  April, 
1 855.  [1 6th  Man^  1855.]. 


Cap.  X. 

An  Act  to  enable  a  third  Principal  Secretary  and 
a  third  Under-Secretary  of  State  to  sit  in  the 
House  of  Conunons.  [16th  Mareb,  1855.] 


Cap.  XL  /  ' 

An  Act  for  punishing  Mutiny  and  Desertioi^  a^ 
for  the  better  payment  of  the  Army  and  their 
quarters.  [16th  Mar4fh\S^5^ 


Cap.XIL  -^; 

An  Act  for  the  regulation  of  her  Majest^^'j^  Ito^al 
Marine  Forces  while  on  shore.     ^ 

[16th  i^ardS,  1855.J 


Cap.  Xin. 

An  Act  to  explain  and  amend  the  Lunacy  filia- 
tion Act,  1853.  [26th  April,  1855-3 

**  Whereas  by  the  section  numbered  CXXIX*.  of 
an  Act  passed  in  the  sutteenth  and  seventeenth 
years  of  the  reign  of  her  present  Majesty,  intituled 
An  Act  Jbr  ike  Rigulation  of  Proceedings  under 
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CommisnoHM  ofLunatyr  and -the  ConsoUdaHon  and 
Amendment  of  the  Acts  respecting  JLunatics  so  found 
Syi^qniittidf^'anttthdr  ^statesj  it  Was  eha^ted^  thai 
wiieas,  a  Jaottiic  is  seised  or  possessed  of  Of  entitled 
ki  land  fn  fb^  of  in  tail,  or  to  leasehold  land  f»r  an 
ali^dhite  hitereit,  atud  it*  appears  to  the  Lord  Chsn- 
MlOfy  Intruded  as  in  the  said  Aet  mentioned,  to  lie 
iftr  lits  benefit  that  a  lease  of  underlearc  akoald  be 
Made'  ^efeof  for  terms  of  years,>f6r  enoooraging 
the  erMion  of  bnildhige  tbereon,  or  for  repairii^ 
bttildtngt  actaally  being  thereon^  or  otherwise  im* 
firoving  the  same,  or  for  fkraing  or  othet*  parpose^ 
the  committee  of  the  estate  maj,  in  the  name  and 
OB  behalf  of  the  lunatic,  tinder  order  of  the  Lord 
Chancellor,  iatrasted  as  aforesaid,  make  suck  leases 
of  the  land  or  any  part  thereof,  according  to  the 
lunatic's  estato  and  interest  therein,  and  to  the  na- 
ture of  the  tenure  thereof,  for  s«eh  term  or  terms 
of  years,  and  subject  to  such  rents  and  covenants, 
as  the  Lord  Chancellor,  intrusted  as  aforesaid,  shall 
order:  and  whereas  it  has  been  considered  that  the 
Lord  Chancellor,  intrusted  as  aforesaid,  cannot  by 
force  of  the  said  enactment  empower  the  committee 
of  a  lunatic  tenant  in  tail  to  grant  leases  as  exten- 
airelj  as  was  intended  by  the  said  enactment,  which 
will  bind  bis  issue  in  tail  and  the  remaindermen  t 
ftnd  whereas  it  is  expedient  to  explain  and  enlarge 
the  power  of  the  Lord  Chancellor,  intrusted  as 
aforesaid,  in  tiie  nmtter  aforesaid  ;*  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spi- 
ritual and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

L  Where  a  lunatic  is  seised  of  or  entitled  to 
land  in  tail,  and  it  appears  to  the  Lord  Chancellor 
intrusted  as  aforesaid,  to  be  for  his  benefit,  the 
committee  of  the  estate  may  in  the  name  and  on 
behalf  of  the  lunatic,  under  order  of  the  Lord 
Chancellor,  intrusted  as  aforesaid,  make  any  such 
leases  of  the  land  or  finy  part  thereof  as  in  the  said 
section  of  the  said  Act  are  mentioned,  and  every 
each  le»e  i^hall  be  good  and  effeotusd  in  law  against 
the  lunatic  and  his  heirs,  and  all  persons  dainung 
the  lands  entailed  by  force  of  any  estale  tail  which 
shall  be  vested  in  such  lunatic,  and  also  against  all 
persons,  including  the  Queen's  most  excellent  Ma- 
jesty, her  heirs  and  successors,  wliose  estates  are 
to  Uke  eflbct  after  the  determination  of  or  in  re- 
IBoiDder  or  reversion  expeetant  apon  such  estate 
tail,  aceordirig  to  soch  estate  as  is  comprised  and 
specified  in  every  such  lease,  in  like  manner  as  the, 
same  would  have  been  good .  and  effectual  in  law 
if  the  Ji^natic  at  tlie  time  of  the  making  of 
sudi'  leases  liad  been  lawfully  seised  of  thed 
said  lands  comprised  in  such  lease  of  a  t^ttre  es- 
tKie  hi  fee  stmjle  to  bis  own  use,  and  had  been  of 
sound  mind,  and  not  the  subject  of  a  commission  of 
lunacy,  and  had  himseV  granted  such  lease ;  and 
evei7  person  to  whom  from  time  to  time  the  re-: 
version  expectant  upon  the  lease  shall  Tjelorig  a(fter 
the  death  of  the  lunatic  shall  and  may  have  eKich 
and  the  like  remedies  and  advantages,  to  all  intents 
and  purposes,  against  the  lessee,  his  executors^  ad- 
ministrators, and  assigns,  as  the  lunatic  or  his  com- 
mittee  woukl  or  might  have  had  against  him  or 


them:  and  the  powers  given  by  Sections  numbered 
CXXX.  and  CXXXLijf  ]thp  Mid  recited  Aet  shall 
and  are  to  operate  as  extensively  as  thepowor^given 
by  the  said  Section  CXXIX.  of  the  said  Act  af 
expUlned  and  enlarged  by  this  Act. 

IL  Where  any  or  the  expressions  ih  this  Act  are 
used  in  the  said  recited  Act  th^  shall  receive  ibe 
same  interpretation  in  this  Act  aa  by  the  said  re- 
cited Act  is  imposed  upon  them* 


Cap.  XIV, 

An  Act  to  authorise  the  indosure  of  certain  lands 
in  pursuance  of  a  report  of  the  Inclosure  Com- 
missioners for  England  and  Wales. 

[26th  April,  1855.] 


Cap.  XV. 

An  Act  for  the  better  Protection  of  Purchasers 
against  Judgments,  Crown  Debts,  Cases  of  Lis 
peudeoB,  and  Life  Annuities  or  Rent-charges. 

{^tii  April,  1855.] 

Cap.  XVI. 

An  Act  to  authorize  the  letting  Parts  of  the  Royal 
Forests  of  Dean  and  Woolmer,  and  certain  other 
Parts  of  the  Hereditary  Possessions  of  the  Crown. 

[2Qt)\  April,  1855.] 

Cap.  XVn. 

An  Act  to  carry  into  effect  a  Convention  between 
her  Majest)^and  the  King  of  Sardinia* 

[26th  April,  1855.] 


Cap.  XVIIL 
An  Act  for  raising  theSum  of  Sixteen  Millions  by 
way  of  Annuities.  [5th  May,  1855.] 

Cap.  XIX. 

An  Act  to  remove  Doubts  as  to  the  Commissions 
of  Officers  of  Militia  in  Ireland  who  have  omit- 
ted to  deliver  unto  the  Clerk  of  the  Peace  De- 
scriptions of  their  Qualifications,  and  to  indemnify 
them  against  the  Consequences  of^such  Omission, 
and  to  amend  the  Law  relating  to  the  Militia  iu 
IreUmd.  [25th  May,  1855.] 


Cap.  XX. 

An  Act  forgranting  to  her  Majesty  an  increased 
Rate  of  Uiity  on  Profits  arising  from  Property, 
Professions.  Trades^  and  Offices. 

[2^th  May,  1865.] 

MAst  GractoQS  Sovereign, 
Wx,  your  M^jesty^s  most  dutiful  and  loyal  sub- 
jects, the  Commons  of  the  United  Kingdom  of 
Qreai  Britain  and  Ireland  in  Parliament  assem- 
bled, towards  raising  the  supplies  to  defray  the 
expenses  of  the  just  and  necessary  war  in  which 
your  Miyesty  is  engaged,  have  freely  and  voluu- 
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tafily  tetolTed'  to  give,  and ^ grant  /anto^yoursifar-i 
jealy.  the  nite  &iid /daAy  lIerai*^afte^>malllion£cL;■ 
alld.dQ>t)leIQfoM»<1I1dit/h«nU/ beseeok  "ymut^M^l 
jcftty]tliat:it,iBay  bd  canned;)  aBditeiHenactedlvfi 
the  .Qotenfe  inoBt  leaoeil^nt.MtQaij^by.ittQdiJtf}^' 
the  adarifod'and  atesentdf  the  LoifdiiiS^iiifeiiRbdddv 
Teaif>orail^)a^  iQoaiaioBapin.  tUs  ipoe8entoParUaH( 
m6nt!  assanfaft^  atnd^iijr'^eaaathaificy  oflthemtQ^ 
airfoBowaf: . :  ^  t-..fi'.  /    ;,-.,..- '^.i   '  mV.  o.n.:^ -.1 

i  I«  J^ram  and]  afibe^  theL^ftk  d:eLf)iOT'^Apni^>otf^* 
thodtand  edghft  handiwdoanidfiif^.'Aira^  thoee  vahhlii 
beehacgedliraU^c^  lehrisd^aqiUfdled^  andipodd^feiMjr: 
unto  aid  fidr  the  usd  ofrlB9r)Ma)Mj^  ficv  hbim  and 
Bmce9fioi^  in  addition  to  the  ivateyi  and  diitiva 
chargeaUaandeif  the  Act  passed  in  the  laal  seiH 
slonr  of  Farliaime»t»  cbifvlei!  tventy^lbiiryifor  and 
ittiespedt/ofall  pv^perty^pftifiis^apd  gains  ohpi^ 
afaleoindactho  fceteral  Acti  ib^^  fbtee  velatiiig  :lo  4fae 
iadoaefta^  eitliai'bj<asies8adeiit> ot  nbder  adyfbonMi 
iHM  lei  bempdakdaai  0r  otb^nHse^  ^thei  addikio^aij 
rate  iMid  dfuliyiof 'C#opdDoe'jftoLevery  t^a^^^iil^ 
rifigflirtxfibfrapiHial  Isabel  orl  aaoottiit^iofi  all  shehq 
property^ >lktaAts^«aaid|  gains  vespwtmlf^  J  uo/.STi/ 

fIL  Pitfevjfded/aiwily8^)tbat:iib)bi^  ladder tbefaqil 
seiieiaL .Aota  .ia  .fbnoei  apy iteSB{  rhte^^  ot  doty  ibanr 
obejsbiiling  andi  twpAoMie»ilbri  ekety  /tweotf/sMlM. 
lings  of  the  annod.  taluB'  or-amdhat  A0i^  iayI^-£ 
pfirt3%<pinfitB^  or ;gajps  'iaaon^  ctiav^ibMe; br  ktiy 
relief»'Ofaliatemcnt^<wIdsdu6tion  fi»4intetKidlD>bh 
gkeny  made^  00  idlowed  hft«rhnyVatei««tteh:Aet' 
ot  Acts  apfblfiedy^then  aHd'in^e!r|U*y  sUclKeille'aaeh 
rfeite;crf  da^^Tcliel^  abacsmei^  aml4^dui0tkiiiitD  b^ 
cMrgedy :  giri^  made^jnd  allowed  iie&pi^^^elif  un^ 
•dar  this  Ad.  and  tfieeereral  A^s  aforeeaid  sAiall 
bear  the:  same  i^roportion  to  one  sUillitig  andfbar- 
pence  for  every  tlirenty  shflling^  as  tb^rate  of  duty, 
reKi6f>  abatement^  «nd<  dednetion  tespeqdir^Iyv'new 
diaigealik  or  directed  4o.  be  gi^n^  made|M(M^''aI&* 
lowed  ^  aforasaid^  in  the  lihe  cakeairespeotin^y 
bears  to  €oe  shiiKng  and  twepeoee  for  ete#y  ewenty 
sbiUiDgs:  provided  nevenfaeless^  tbac  any  pier^on 
entttfed  to  relief  ander  the  said  AetAaUd  this  Aet^: 
o»  the  gromnd  that  fair  total  ineomie,  *  aMMKigh 
amonntingto  one  hundred  pounds  M^apWlirds,<  is 
less  AitSi  one  htodred  aad'  fifty'  pouMs  «<yeaf^ 
ahall  be  relieved iirdm. So  tnUeh  ef  thh  duties'  as-' 
sessed  upon  or  pud  by  bhn  unde^orbrvirtee^  of 
the  said  several  Aeis  and  ihls  Act  as  ehalteaei^ 
the  rale  of  elefvenpenee-fialf^eoby  ISor  eviity^twenty 
ehillings  of  his  profits  or  gains.  '    .^  ^ 

III.  The  said  duty  Hereby  gmnted-shflltbe  1(8- 
steedvnnsefl,  levied*  and  eolleetfed  uhder^ttie  te^ 
gdations  and  prorisioas  of  the  aeven^al  Acts'  now 
io'fbroQ  relating  to  th^  ioeomSstax^  aigi  dll  pow* 
ers^  auth^ties^  rules,  regu]atior|s,«  dir^oti(M)«^  penal*' 
ties^  clauses,  maitters,  and  things  (nolaialaed'  in  or 
circled  by  the  said  several  Acts,;  and  in'  force  with 
respect  to  the  duties  graorted  by  the  said  first  «nen- 
tioned  Act*  shall  (so  fiiras  the  same  are  or  may  be 
applicable  consistenily  with  tiie  e3dpriesB  ppoviddn^ 
of  this  Aet}  respeotiVdy  be  duly  elMerved,  applied, 
and  put  in  execution  for  assessing,  raising,  4evying, 
collecting,  receiving,  'acoounting  for,  and  seourrng 
the  said  doty  hereb^  granted,  and  otherwise  relat- 
ing ihereta,  as  if  the  same  were  particularly  re- 
peated and  re^aacted,  mutatis  mutawiis,  in  the 


body  of  this  Act  wi^] 
bnd  dpty  hereby  gran 


^rqij^  to  the  said  rate 

;^h  afer  tfie  dkplf ition  of  m^fad  ffi$Bi%l'¥Hfi. 
fication  of  a  definitiveUcaaty  of  peace,  and  no 
longer:  provided  ftlw^y^*  ^^^  i^  ^^^  period  li- 
mited by  this  Act  for  the^comifuance  of  the  said 
duiiei^hiiir'w(pM3  'befonUbQfMithrnilhyQdfiM^a; 
oaeifaottBaaid'^g^tlisttdiedllaid  Aat^i^im,  oband 
ilrom  ind'UfteAhe;  expiration  of  the  said  pexMf 
!the  several  rates  and  dutm  granted  by  the  Act 
•passed  in  the  session  of  farliament  bolden  10  the 
{sixteenth  and  sevenldeiitK  yeafil  of  her  Majesty's 
iiiign,  chapl^  thii^y-fouB  /^^#  KHHfS?^"^  teiPVf 
^bk  dariijg  so  nmch  of  ^  j^ipt^^^  t^m)Wf¥^ 

.<V.v  Pro«i4efl  rij^pys,  that  the  said  rates  anili- 
ties shall  not  cease  at  the  time  herein-before  ap- 
pointed in  that  behalf  with  respect  to  any  assees- 
raent  which  ought.hHbiliB/CtheaLDo  have  been  made» 

bpfcii»bi*f^|iallftOthaK^  l>e^.j»p4^  ^^^c^iyjkt^ 

ifWec(L  ,*a>iVf  j^alV  o^fo'e  ™°  *"^ 
with  respect  ^o  any  deduction  of  the  san 
I  any  pmm'  «hmi«r  %hA«tkea^1^:filA»raM^ 
'Otlt^' any  rent,  interest,  ^t^ikh^PiiSnCldl  fHyWiiiJ 
'nbi^  W?fe  respect  to  any  iwritejofW  edto«ffilb«ls 
l6w^>  such  dedQCtfori*  attholi|flPiAlOlfdeft*bllKlii 
'  be  tftit  the  time  appoitited^«»3alftHia*Sb^»Si6HrH« 
respect  to  the  aaaesament  of  ^  tfee^tWfe^NWt  ^^^Jateliei  t 
qoer  bills  becoming  dae  inthe^iioatk'^.ftpfViaeKt 
i  after  thW  Ume  ^ppoidt«d>fer(jthi»«*aMii;«^«be^aid> 
iduty,  but  all  the  powers  and  provisions  ofathW^iic^ 
an9  6f  tftei  l^ral'  k  Ai^'h^rfiaiihiitfaftfBdriot'^kar. 
r^d  to,  Shan  oodHtilie  it  4^6infyt  ^dl^kildleo9^ 
pfetttighlV'^uch^aSdeMtteHl6'^'^£ribf«saf«/<|ukl)^ 
levyii^  htM'yed6¥^ifi^'^4e(itMi%^aim8Mi  dnicai 

Ifbrf^^'aBs^ii^  the  ssMie^^te^d^iMlUa*  9^fmm 
iaM^Ibi^^  tn^klbg*  and  illstf^ig^^utld  doMsdui  as> 
lafbrtsiid,  toiibt*  the^dirtg  ft»^«ifi4glfafepi8dire(*i 
covei^b^  anyp^iil^  Wlife&«riatt'4««ie*t«i^*ikjf 

I  ...  ,  oi-.t  :.•  j'.!.i  -:.  li  ].  iVtfjfnri^  io:c ':j  no  imAr^r/iA 
,  './.  "i  r.Uj.]:>u    0  Ml   i.'O  "V/tJv  jr. -rv  »«.;•{,  f/<.)\:  7h;[>  lo 

Ia^  Act'fot*  grafttili]gJ^^tt(iA  l9ic«ies<sr'€Mlo(aisIW5 
r  T^ai  Coffeei  S^^r, -afttf brti^i'^Aeflfeli^sf  ^Ji^i  ^  odj 

I  ---     -'  ■-■•   -••■■^^    '     •■>?:-  -^>>naf5J»ft|i^ili^iit83*i3/ 


7/ Mil 


lAn  Act  for  granting  q^l^  ./B4dj^ona,t  ^f^l^^^ 
':Diiti<w<rf£ae«ie.     :..^  .   .  K^  #wr>il§4f  J 


Cap  XXill.      .    .       ... 

An  A<;t  to  alter  in  certain  resfieots  tlie  Law  of  In*- 
testate  Moveable  Sacoes»ion  in  ScttSianrf. . 

<     [25th  iM;^,-1835.] 
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Ap  Aqt  to  amend  ao  Act  of  the  Second  and  Third 

X^tBot  King  WiUiam  the  Fourth,  for  amending 

/CBe  JtepresentatioQ  of  the  People  of  Scotland,  m 

^  so  far  as  relates  to  the  Procedure  in  County  Elec- 

iiopi  p  fhat  Country.  (;26th  Sfat/,  I835.J 


^,/    ^^   \  Cap.  XXV. 

Aa  4^  to  allow  AffirmatiotiAt^  De^krQlioQB  to  be 
-  natde  inalead  of  Oatbaift  certain  Caaeaiji  Scot^ 
.  Jamd,  [25tli  Ma^  185&] 


€»*  XX VL 
Ad  Ati  t6  ooQtiirae  an  Act  of  the  Thirteenth  and 
FomlMilMi  Years,  of  her  preaetit  Majedty,  #or 
eaablbg  the  Judges  of  the  Coorts  of  Conmion 
Law  at  fVetimmtter  to  alter  the  Forms  of  Plead- 
ing. {^Sth  May,  1855.] 


Caf.  XX VU. 

^n  Aot  to  amend  tbe  Laws  retatfng  to  live  Stamp* 

Dutftet  on  Kewapapers,  and  to  provide  for  the 

Traatnteaion  by  Post  of  printed  periocfioal  Pnb- 

Iksations.  [I5th  Ju9u,  1855.] 

**  Whsebas  it  is  expedient  to  amend  the  laws  re- 
liatiiig  to  tbe  stamp  duties  on  newspapers,  and  to 
pronde  for  the  transmission  by  post  of  priuted  pe- 
riikDeal  publications ;''  be  it  therefore  enacted  by 
the  42iieen*s  moat  excellent  Migesty,  by  and  with 
tbe  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal  and  Commonsy  in  this  present  Parlia- 
ibant  as8em^led»  and  by  the  anthority  of  the  same, 
aefWpwat 

.  h  From  ami.  a&er  fourtecpi  days  after  tbe  pass- 
iilg  ef  titts  Ad  it  abaU  opt  be  oamfuulsory  (except 
for  tte4>inrpeae  of  fcee  tuanwu^aion  by  thp  po^)  to 
pmt  *«/ nevsipapericn  p^pev  ftami^  for  denot- 
iogtlte.a^?laeatim|K)iied  b^.Jaw on  newspapor^and 
i)0]fNmn  4kaU;bi0f|il]^  or  liable  to  any  peoalty 
«»  CamutMli  fof.  prpttogipqblisbiDg^  salUaf,.f^ 
hflfcgjihbia  jiasMiifon  anji  unstamped,  Aeii;i^pap«ff. 

tioned  which  shall  be  printed  within  the  Voited. 
Kingdom  on  paper  stainped  for  denoting  the  rate 
of  dnty  now  imposed  by  la^  90^  newspapers  shall 
be  entitled  to  the  Hxe  pri^2legea  of  transmission 
^ad'^DMvaDBilwiQV^  by  the  post  between  places  in 
tbe  United  Kii^doqo^  either  postage-free  or  other- 
Wli^  <fo  th^  seine  terms  and  conditions  and  under 
and  sabject  to  the  like  rules  and  regulations  as 
newspapers  duly  stamped- are  now  entitled  and 
aobject  to  under  any  Act  or  Acts  in  force,  but  un- 
^  and  subject  nevertheless  to  the  terms  and  con- 
jilibnti  tn  this  Act  contained* 
'  f  H.  £vety  periodical  publication  to  be  entitled 
to  any  such  privilege  ^s  aforesaid  shall  be  printed 
and  published  at  intervals  not  exceeding  thirty-one 
days  between  any  two  consecutive  parts  or  num- 
bers id  sucb  paUtcatioo,  and  shall  be  subject  to 
the  same  limitations  itod  restriaions  with  respect 
to  tbe  number  of  sheets  or  pieces  of  paper  where- 


on the  same  shall  be  printed^  ami  with  respect  to 
the  superficies  or  dunensioaa  of  the  ietter«>preie 
thereoi  ae  by  any  Act  or.  Aota  now  in  fctrce  are 
enacted  or  imposed  with  leapeet  to  newspapers  atid 
supplementa  thereto  \  and  every  sooh  periodical 
publioatisti  ah&R  be  entitled  to.socb)  privilege  only 
pA.the  terms  and  conditions  following^  (tlluitis  toi 
jseyv)  one  of  the  sbeetaror  pieoea  of  paper  Qn^which- 
ihe  same  shall  be  printed  shall  be  stamped-  with  ^it 
iappropriated  die^  denoting  the  stamp  dnty.  imposed 
ft>y  Urn  on  a  newspaper  pirinted  oa  the  like  nooiber ' 
of  aheets  or  pieces  of  paper  and  o£  the  like  dtmen^ 
sioas  with  respect  to  the  superficies  of  the  letter- 
press .thereof;  and  on  the  top  of  everypage  of 
"such  publication  there  shall  be  printed  the  title 
thereof,  and  the  date  of  publishing  the  same ;  and 
such  periodical  publication  at  the  time  when  the 
same  shall  be  posted  shall  be  folded  in  siieh  man- 
ner that  the  whole  of  the  stamp  denoting  the  said 
duty  shall  be  exposed  to  view,  and  be  distinctly 
visible  on  the  oi^stde  thereof;  also  such  periodical 
poinltciition  shall  not  be  printed  on  pasteboard-  or 
cardboard,  or  on  two  or  more  pieces  t>r  thicluiesses 
of  paper  pasted  together,  nor  shall  any  pasteboard, 
caidboard,  or  sooh  pasted  paper  be  transmitted  by 
post -with  any  such  periodical  publication  either  as* 
a  back  or  cover  thereto,  or  otherwise. 

IV.  It  shall  be  lawful  for  tbe  proprietor  or  printer 
of  any  such  periodical  publication  to  send  to  the* 
Commiasionera  of  Inland  Revenue,  or  to  such  offi^^ 
oer  as  they  shall  appoint  or  direct  in  that  behalf, 
any  quantity  of  paper  stamped  with  an  a{H>ropriated 
die,  to  be  provided  in  the  manner  directed  by  the 
third  section  of  the  Act  passed  in  the  session  of 
Parliament  holden  in  the  sixth  and  seventh  years 
of  the  reign  of  his  late  Mtyesty  Kln^Wiliiam  the 
Fourth*  cluipter  seventy-six,  fortdenoting  the  rate 
of  stamp  duty  ohargeable  on  newqmpers;  and. 
upon  payment  to  the  proper  offioac  c!f  the  fnU: 
jamoeot  of  the atamps  ireqaired  t^ba  hnpressedoo 
iBttoh  papen  ^  said  GommiasionEliS'  or  thor  pito^< 
b»r  i^Soer  abaU  eAuie.the  aane  to  Be.steinlpiMl  am; 
ic0r)Uii(gly :  proyided  abvaya,  th^  tfaeiw.  fhallt  bou 
{allowed  in  Jr^thiR  retpe6t:ofisaob  appi^opriatadis 
tamps  aa,  aforesaid  feiiesiy  ipeifiodieahrpubiidatiaoi 
hbclKheU  J)b  psiQ^^^  pnbllBbeddonly  so  ihiMa 
i»<4,,^beiuwieieate,e£  d]M>QOt  bel^jnthavafadOasies 
iiooeril  ^et  Ja.^cidled  .hoafatfiaMowod  bm^his 
^rebaecveC^afl^ibfl  fbarpointfi03^ 
n  Ireland.  -^     -    •«    ^;"  /' :  ?id  li*  PTiMiIIids 

!  V.  Bvery  p^ciadical  publication,,  posted  ^  in  the 
United  Kingdom,  to  be  enticed  to  the  privilege  of 
transmtssion  by  the  post  between  places  in  ^' 
United  Kiogdoau  under  the  provisions  of  this  Aetf 
shaU  be  put  into  «  post  oflice  withio  fifteen  days 
next  after  the  day  on  winch  the  sanM  shall  be  pub* 
lished ;  the  day  of  publication  to  be  detennined  by 
the  date  of  suab  publiiiatioo. 

VL  In  all  cases  in  which  a  question  shall  hrise . 
whether  a  printed-  paper  is  entitled  to  the  privilege 
of.  a  periodical  publication,  so  far  as  respects  the 
transmission  thereof  by  the  post  under  the  provi- 
sions of  this  Act,  the  question  shall  be  referred  to 
the  determination  of  the  Postmaster  General,  whose 
decision*  with  the  consent  of  tbe  Commi>uionera  of 
her  Mi^ty's  Treasury,  shall  be  final* 
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VII.  «  And  whereas  obtain  treaties  and  arrange- 
ments have  been  made  and  entered  into,  and  other 
treitlM  finitirtiELt^mebts  ttiay  hereflfter  be  eirtkred 
Into,  by  and  Ifetvreen  h«r  M^jMy's  Ootertkment 
and  <sert«}if  Pdt^ign  and  Colonial  Governments,  for 
regulating  the  transmission  of  Bi*itish  newspapers 
abroad ;  and  it  is  expedients  make  provision  for 
enabling  her  Majesty's  Postmaster  General  to  secure 
for  sach  newspapers  respectively  the  privileges  and 
advaiHagesof  such  treaties  add  artaiigemeBtBy  b# 
it  thnrafons  «nact^,  that,  op^n  jtke  PostAiasier  Ge- 
neral being  sfttiflfied  that  any  printed  pnbUcatiiQii'  is 
a  newspaper,  or  entitled  to  the  privileges  of  a  news- 
paper, within  tlie  meaning  of  fiucli  treaties  and  ar- 
rangements as  aforesaid,  It  shall  be  lawful  tbr  the 
proprietor  or  priuter  of  such  newspaper  or  publi- 
catiorij  If  he  shnll  think  fit,  to  register  the  same  at 
the  General  Post  Offic*^  \n  Londmitm  such  form' 
and  vvitb  such  particulars  rc4ating  to  the  same,  arid 
subject  to  the  payment  of  such  fees,  not  exceeding 
five  ihillings  respective!}',  as  wdl  on  registration  as 
afterwards  periodically  for  being  coJitinued  on  the 
registeTj  as  the  Postmaster  General,  with  consent 
of  the  Coramissloners  of  the  Treasury,  shall  from 
time  to  time  direct  or  require  in  that  behaif ;  and 
thereapon  such  newspaper  or  publication,  being 
printed  on  paper  duly  stamped  with  an  appropri- 
ated die  undar  ibe  provisions  of  this  Act,  sbull  be 
entitled  to  all  the  privileges  and  advantages  se- 
cured to  newspapers  by  any  such  treaties  and  ar- 
rangements as  aforesaid. 

VIII.  It  shall  be  lawful  for  the  Commissioners 
of  her  Majesty's  treasury,  by  warrant  under  their 
hands,  to  allow  any  printed  newspaper  {British, 
colonial  or  foreign)  to  be  transmitted  by  the  post 
between  places  in  the  United  Kingdom  and  her 
Majesty's  colonies  or  foreign  countries,  Or  between 
any  ports  or  places  beyond  the  sea  (whether  through 
the  United  Kingdom  or  not),  either  free  of  postage 
or  subject  to  such  rates  of  postage  not  exceeding 
twopence  for  each  newspaper,  irrespective  of  any 
foreign  or  colonial  postage,  as  the  Commissioners 
of  the  Treasury,  or  the  Postmaster  General  with 
their  consent,  shall  from  time  to  time  think  fit ;  and 
as  a  condition  to  any  British  newspaper  being 
transmitted  by  the  post  to  any  place  out  of  the 
United  Kingdom,  the  same  shall  be  printed  on  paper 
duly  stamped  with  an  appropriated  die  under  the 
provisions  of  this  Act,  and  the  said  last -mentioned 
Commissioners  or  the  Postmaster  General  may  re- 
quire such  newspaper  to  be  registered  at  the  Gene- 
ral Post  Office  in  London  in  such  form  and  with 
such  particulars  and  subject  to  the  payment  of  such 
fees  as  in  the  last  preceding  section  mentioned. 

IX.  It  shall  be  lawful  for  her  Majesty's  Post- 
master  General,  with  the  consent  of  the  Commis- 
sioners of  her  M^'esry's  Treasury,  at  any  time  or 
times  hereafter  to  make  and  issue  such  orders,  re- 
gulations, conditions,  and  restrictions  as  he  shall 
deem  to  be  necessary  or  expedient  for  the  purpose 
of  regulating  the  receipt,  transmission,  and  delivery 
by  post  of  periodical  publicatioi^  under  the  provi- 
sions of  this  Act,  or  for  preventing  or  detecting 
fhtuds  or  abuses  in  relation  thereto,  and  for  giving 
effect  to  the  purposes  of  this  Act ;  and  it  shall  also 
be  lawful  for  the  said  Postmaster  General,  w4th  the 


like  consent^  from  time  to  .itmie^tov rescind  ^^f^ka  . 
aHor  anyabch  6Mara,.^r^idaAi*QW#Ttidn&itt0]^VftAd 
re8tiaedobs,^iiid  ta  raatie  tadiaaaeiai^f^Jiflwooflijift 
Ijeii  tberei^*  ,  •' •   1  .     i..?*  ijj(]/ub  ^u-^i. 

i  Xto  Allperiodioal  piiblicadoqt:i6ntlijr  p»sbolJn»v 
wi89  tban  rini  t;opfaraiity-«ltk  1^fi:tflfffnik>it<»Mi(tobl^ 
and  re^laitidnft  ^^blished  (jpy-  onoitadef iHili^itoth0r<i 
irity  of !  this  aAbt  liav  be'dethibod  byi^ej^nstjsmgter 
lOeb^ral^  afnd  akiy  offiperfifiihe  Pdal  lOffie^Jand 
jafbr  beir^  «»penedi.iiie  jame  ^hallb&^^en  retomiad  * 
ito  the  lieiidersjtttereol  or  fbhinirded.(xrtbt<;plttt0t>f 
kheir  destiootJoniohargedXvitb'tliciltlt^r^fctMiitfpdst- 
age  as  if  the  sanie  ^^e  lettisrii  (vansmil^^by  fke 
post:  provided  aiw«y^  th^it'siitariribe'liwfilil.'for 
!the  Commitaioners  df  her  Majesiy'd /Tfiili^liryr'  by 
I  warrant  uadcr  their  i^ands^  totajoi^iQria^iMto  Majcs- 
jtyfj  tPostmaeii^r  iSeaeinahtsk  ofaargp^  in  apyjfoclMaftf 
ally  such  les(s  rate  tif  po8tage<)aai4»>£iiil  ^sfeaH  be^Ki 

I  fXL  Ally  pTfaihed'bap]rofithe'<^iiil(m'6iir^^(in 
'wbich  any  wamrat  <Mr  «fder  issued  or  tm^dsnliMkr 
|or.  by  virtue  of^this  Act>  or  pntp^etin^atfrtohe^ 
.shall  be  pubKabed,  sball  be  udmittedaa  eviA^DCdl 
by"  all  oourts,  jndgm.  justices,  and  ottbara^r  qf isiiek* 
warrant  or  order,,  and.  of  the  dBe.midiHig^atiid^4sc«fing 
thereof,  and  of  the  conteots  AtieoeeCii  wii)bott^:eny 
farther  or  other  proof  of  >suoh  watrattt  otm^i  or 
of  the  nuutten  thereiq  contained*  >  \»ijL  S 

XII.  The  terra  ^  periodical  {^ablicatioa-N  uaed  in 
this  Act  shall  be  cdnstrued  to  mean  and  include  a 
uewspaper  as  defined  by  tbe  Acta  in  force  refatine^ 
to  the  stamp  duties,  on  oe.Wspapersy  and  every  printed 
literary  work  or  paper,  printed  and  puUi^ed  pM* 
odically,  or  in  parts  or  number^  at  intervals  not 
exceeding  thirty-one  days'between  any  two  conse- 
cutive papers,  parts,  or  numbers  of  such  literary 
work  or  papier ;  and  for  all  the  purposes  of  tbis  A^ 
the  Islands  of  Guernsei/j  Jersey^  Aldemey,  i^a^Ar, 
and  the  Isle  of  Man  sneM  respectively  be  deemed 
to  be  part  of  the  United  Kingdom* 


Cap.  XXVIII. 

An  Act  to  provide  that  the  Propepty  er  laeoBie  Tax 
payable  in  respect  of  the  Ineene  iftgm  Eecdesigs- 
tical  Property  in  ir^fu£  shall  be  it  Dedu/^licH^  in 
estimating  tile  Value  of  sueh  «Pfoperl^  fov  the 
Pii]!pose.ef  Taxation  by  tbe  Eccleaiasl;^^ Com- 
missioners. [15th  June  1855.] 

**  Whereas  by  an  4ct  passed  in  the  session  of  Par- 
liament holden  in  the^tnifd  ^tid  fourth  years  of  the 
reign  of  his  late  Majesty  King  WUlwrn  tbe?  Pdhith, 
intKuIed  An  Act  to  alter  and  amend  ihi.  Laks^  re- 
lating to  the  Temporalities  of  the  Church  in  Ireland, 
the  Ecclesiastical  Commissioners  therein  directed  to 
be  appointed  were  authorized  and  empowered  to 
make  a  valoatioQ  of  all  ecclesiastical  proper^y^.sub- 
ject  to  the  deductions  therein  set  forth,  2^o,d  to  take, 
levy  and  receive  therefrom  a  yearly  tax,  rate,  or 
assessment,  computed  and  imposed  upon  such  valu- 
ation according  to  a  scale,  and  for  the  purposes  re- 
cited in  the  said  Act:  and  whereas  by  an  Act  passed 
in  the  session  of  Parliament  holden  in  tlie  sixteenth 
and  seventeenth  years  of  her  present  Majesty's  reign, 
Intituled  An  Act /or  panting  to  her  Majesty  Duties 
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Gfnd^'OHd  Qj^EoMf  andibjr  tnraother  Acto  pasieid 
iR  tte  teventfientbb.yeatf  of  hon.  ptetatt  -  Maj«iy« 
reign*  chapter  ten  and  chapter  iwenty^fmoi  for 
graatiogoKi  her  .Migeftty.  addidcMl  vand  itic^eaifed 
duties' te«iob  pfofitfly  eecdesiaBtaoal  prepertj^  tqge-^^ 
therewith  ilte'Other. property  in  Ireland  theretofore 
exeanpt^'  -w^is^'Teiidehed'  liable  >to<tbe^diities  therein . 
eoaoted'fiahd  whereas  tt  iis  BxpedieMt  and  juatthat 
the  amoiiDlt'paryaliie  as^ptoperty  )or  iocodne  taa  un^ 
der  the^aMtAtttiahimkl'beiallowed  at  a:dedoetion 
by  the  imidEcefofiiaatioal/^aaraiiasioDera^:  together 
wilk  tbe^ediietionBaathoiized'iO'be.  madd  aoder 
the  9M  Aist  of  the  third  and  fooHh  yeara  of  the 
r^gn  of  hfi  Majesty  Xing  WUUam  4he  Fourth, 
cbapiar  tbirty-aeveayin  fortning  their  Talaatbna'for 
the  tax,  ^ratje^  oft  anaeiament  therein  directed  to  be- 
leried  :*  be  it  therefore  epaeted  hy  the  Qaeen'a  most 
excellent  Majesty,  by  and  with  the  advice  and  con* 
aent  of  ^e'Loids  S^piritnai  and  TemporaVand  Ootn- 
raeoa  in  thia'ptestet  ParllaaieBt  aasembled,  and  by 
tiie  amhoriky 'of  the  .same,  Hiat  it  shall  and  may  be 
lawfolite  and'  for  the  adid  Eecleaiistieal  Gomtttts»« 
aloner^  in  and  firom  the  valuatidn  made  or  to  be 
made  oflany.  aoeksiastical  property  for  the*  pnrpese 
of  im()oaiDg  tbe  ratb^  tax,  or  assesamant  required 
by  theaaid  Aet^ia  addition  to  the  charges  apeeified 
as  deductions  in  the  said  Act,  to  deduet  ako  such 
amooat  or  aam  aa  tbe  said  Oommiasioners  shall  as- 
certain as  proper  to  be  deducted  from  such  value* 
tiooi^or  or  on  aooooat  of  any  property  or  income 
tax  paid  or  pi^able  or  dedoeted  in  reapeet  of  suoh 
eedealaatica)  proper^. 


Caf.  XXIX. 

An  Act  to  make  further  provision  for  the  Registra- 
tion of  Births,  Deaths,  and  Marriages  in  Scoi- 
land.  [15th /u7i€,  1855.] 


Cap.  XXX. 

An  Act  to  empower  the  Commissioners  of  Sewers 
to  expend  on  House  Drainage  a  certain  Sum  out 
of  the  Monies  borrowed  by  them  on  the  Security 
of  the  Rates,  And  also  tojsive  to  the  said  Com- 
miasiooera  certain  other  rowers  for  tbe  same 
Purpose.  [Idth  Jtmsf  1855.] 


Cap.  XXXI. 

Air  Act  toeoiifihil  tte  Inoorporation  of  the  Borough 
ofBr^kton.  [15th /<me^  18»5.] 


Cap.  XXXII. 
An  Act  to  amend  and  extend  the  Jurisdiction  of 
the  Stannary  Court,  [i5th  June,  1855.] 


Cap.  XXXIIL 
An  Act  to  prevent  Doubta  as  to  the  Validity  of 
certain  Proceeding«|  in  the  House  of  Commons. 

[15th /naff,  1855] 


Cap.  XXXIV. 

An 'Act  to*  provide  for  the  Ediioi^ion  of  j^bildfeu 
IB  the.Reoeipl^of  Qotnloor  Relief> 

I         i      ^  .    [26th /itfw,  jl855»l 


'"  ;•:  ■    CAr,'XXxy,    ';     .  /;:  ^ 

An  Act  to  conHaue'the  Act  fbr  exteading  for  m 
limited  Time  thb  Fmviaiba  for  Abateitient't)f 
Income  Tax  in  vesj^ect  of  Insbraace  on  Litte    r< 

[26th  Jtmej  1855.} 

"  WiiEREAS  by  an  Act  passed  in  the  sessioo  of 
Parliament  holden  in  the  sixteenth  and  seventeenth 
years  of  the  reign  of  her  present  Majesty,  intituled 
An  Act  to  extend  for  a  fimited  Time  ths  Provmoh 
Jbr  Abcdemeht.  of  Income  Tas  in  resimt  uf  InsMV' 
ance  on  Live^,  vhicl^  Act  was  limited  to  continue 
in  force  until  the  fifth  day  of  Jut^  one  lEjousaud 
eight  hundred  and  fifty-four  :  and  wliereas  by  an 
I  Act  parsed  in  the  last,  session  of  Psirlmmeiit  lU^ 
said  first-mentioned  Aot  was  cunt  it  mod  uctU  the 
fifth' day  of  Jul^  ope  thousand  eiglit  hundred  and^ 
fifty-five:  and  whereas  it  is  expedient  to  evt^nd, 
the  benefit  of  tbe  recited  provisions  to  persons  iiii- 
;  suring  or  contracting  with  such  friendly  societied 
i  as  herein-after  mentioned,  and  to  continue  tlje  &ald 
first-recited  Axst  fpr  such  period  as  herein  *Qfter 
mentioned:"  be  it  therefore. enacted  by  the  Queen's 
most  excellent, Majeaty,  by  and  with  the  advicQand 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled^ 
and  by  the  authority  of  the  saroe>  as  follows : 

I.  Any  person  or  persons  who  shall  have  made 
any  such  insurance  or  contracted  for  any  such  de- 
ferred annuity  as  in  the  said  recited  Acts  mentioned, 
in  or  with  any  friendly  society  legally  established 
under  any  Act  of  Parliament  relating  to  friendly 
societ4esy  shall  be  entitled  to  all  the  oenefita  and 
advantages  conferred  by  the  said  recited  Acts  ^ 
provided  that  the  premiums  payable  in  respect  of 
such  insurances  shall  not  be  made  for  shorter  pe- 
riods than  three  months. 

II.  The  said  Act  shall  coiHinue  in  force  until  the 
fifth  day  of  Julif  one  thousand  eight  hundred  and 
fifty-six*  and  shall  be  applicable,  with  respect  to 
the  rate  of  duty  of  one  shilling,  and  twopence  for 
every  twenty  stiillings  granted  by  the  Act  of  the 
last  session  of  Parliament,  chapter  twenty-four,  and 
to  the  additional  rate  of  duty  of  twopence  for  every 
twenty  shillings  granted  by  the  Act  of  the  present 
session  of  Parliament,  chapter  twenty,  in  like  man- 
ner 9^8  to  tlie  rate  or  duty  of  sevenpence  for  ev^ry 
twenty  shillings  granted  by  the  Act  passed  in  the 
session  of  Parliament  hqldea  in  the  sixte^tji  and 
seventeenth  years  of  the  reign  of  her  present  Ma- 
jesty, chapter  thirty-four. 


Cap.  XXXVI. 

An  Act  to  repeal  the  Stamp  Duties  payable  on 
Matriculation  and  Degrees  in  the  University  of 
OrfinxL  f  26th  June,  1855.] 
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Cap.  XXXVII. 
An  Act  to  apply  the  Sum  of  Ten  Millions  out  of 
tlH)  Cuiisolidated  Fund  to  the  Service  of  the 
Year  One  thousand  eight  hundred  and  fifty«fiv«. 

[26lh  June,  1855.] 

Cat.  XXXVIIL 
An  Act  to  allow' Splnis  of  Wkie  to  be  used  Duty 
free  in  the  Arts  mid  l^anufactures  of  the  United. 
Kingdom.  E2«tb/iwi«,.ia55.] 

Cap,  XXXIX. 

An  Act  to  facilitate  Grants  of  Lands  and  Tene* 
ineiits  for  the  Purpose  of  Religious  Worship  and 
other  Purposes  connected  therewith. 

[26th  June,  1855.] 

<^  Wbb&eas  many  congregations  of  persons  not  be- 
longing to  the  Established  Church  in  Ireland  have 
been  and  are  in  many  cases  prevented  from  erect- 
ing suitable  baikiingt  for  religions  worship,  and  for 
the  residence  of  their  dereyroen,  ministers,  and  pas- 
tors, and  school- houses  for  the  education  of  their 
children,  and  from  providing  suitable  burial  grounds, 
by  the  difiioolty  of  obtaining  leases  of  land  of  suf- 
ficient duration  fbr  such  purposes,  and  in  many 
cases  have  been  obKged  to  use  for  the  purposes 
aforesaid  lands  granted  or  demised  for  terms  of 
short  or  um^mtain  duration,  and  it  is  expedient 
that  tenants  for  life  and  other  persons  having  li- 
mited interests  in  lands  should  be  enabled  for  the 
purposes  aforesaid  to  mals:e  grants  or  leases  for  any 
period  not  exceeding  the  estate  or  interest  out  of 
which  such  limited  interest  is  created,  and  to  ac- 
cept surrenders  of  and  convert  into  leases  for  such 
extended  period  any  leases  of  short  or  uncertain 
duration  already  made  for  such  purposes  or  any  of 
them;**  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  tM§  adWc^^Hand 
ooBsent  of  the  Lords  Spiritual  and  Tempo^t,  lind 
Cbmmons,  in  this  present  ParH^iHnent  a^cj^MMed, 
and  by  the  mnhority  of  the  same,  at  foMows :  *  ^  > 
L  In  the  oonslraction  of  this  Act  the  words 
<<  grantor  "  or  **  lessor^  shall  extend  to  a  body  po- 
liiic,  corporate,  or  collegiate,  making  grants  or 
leases: 

The  word  ^lessee'*  shall  include  the  personal 
repretentadves  of  any  lessee  and  his  lawful 
assigns: 
The  word  "  person*  shsJl  indude  any  body  po- 
litic, corporate,  or  collegiate  z 
The  expression  **  perpetual  interest "  shall  com- 
prehend, in  addition  to  any  greater  interest, 
any  estate  for  one  or  more  than  bno  V^  with 
or  without  a  term  fbr  years,  or  for  yefew,  whef* 
ther  absolute  or  determinl^bie  ott^ooe^  or-fsore 
than  one  Hfe,  with  a  coveMmt  or  agreement 
by  a  party  competent  thereso  for  pei^petual 
renewal : 
The  expression  **  suec^essors  in  estate  *  shall  ex- 
tend to  and  iDciude  the  persons  entitled  for 
the  time  bdng  aft6r  the  lessor  to  the  actual 
receipt  of  the  rents  and  profits  of  *  the  laAds 
comprised  irt  the  lease,  under  the  same  title, 
settlement,  or  will  wilh  the  lessor,  or  under 


the  exercise  of  any  power  afibcting  such  title 
or  continued  in  such  settlement  or  will,  and 

^,who  but  for  the  mailing  of  the  said  lease 

^^  would  be  entitled  to  possession  of  the  lands, 
or  to  the  possession  subject  to  any  6ther  exist- 

. ,-  ipg^  l^a^  0Xf^^9Xifiy*  >.     >  •       t 

The  word ''  entitled  *'  shall  mean  entitled  dther 
legeUy  or«<niHaWyfs    *"^* 

Tte  ward  **  settJftoedt  *' shall  include  every  as- 
surattce  or  conae^^d  set  or  aeries  of  assur* 
anees^^wlMstW^y  deed,  wil]»  private  Act  of 
Parliament,  or  otherwise,  by  which  lands  are" 
or  shall  be  limited  in  a  course  of  settlement, 
or  agreed  so  to  be. 

(To  he  continued.) 


DECTORAL  AND  COUGH  MEDICINES. 

OLDHAM'S  OOBfPODND  STRITF  OF  SlflLAX. 

Thif  grateful  Sjmip  comblnea  with  tb«  lml«n>lc  and  iMtorailvc  pro. 
pcrtlei  of  SmiUuc  Anera,  the  toothing  virtues  of  the  oirden  Lettuee«  and 
the  efBcackHU  principles  of  the  Ipecacuinba  and  other  ezpeotorasts    It 
li  fbund  most  usefbl  in  aflbctions  of  the  chest,  allaylnc  the  troublesome 
irritation  which  provdkcs  eoothlng^  and  removing  pbwgn.  ^fBcuHy  of 
bceathing,  and  hoarseness.    It  is  also  a  nice  medicine  for  chUdreo. 
OLDHAM*S  COUOH  DROP& 
ReocMnmeDded  fbr  Coughs.  Colds.  Asthmatic  Coroplalots,  Hooping 
Cough,  and  all  ordinary  Chest  Aflfcctlons. 
A  teaspoonftil  taken  occasionally  allays  cough,  promotei  expectoration, 
moves  husklness  of  the  throat,  and  relieves  soccnets  and  oppression  of 


the  chest.   Price  Is^ 

OLDHAM'S  Al/ODTNB  COUOH  LOZENOE& 
The  acknowledged  ezoellenoe  of  the  medioinal  Ingradlents.  and  the  re* 
served  rgnitatlon  which  they  have  acquired,  induce  the  proprietor  to  reu 
commend  them  as  a  most  eflfeadous  and  agi sohle  preparation  fbr  Uie  re. 
lief  of  recent  Coughs,  Colds,  Asthmas,  Hooping  Cbugh,  ftc  Prioe^f .  per 
bos, 

OLDHAM'S  SMILAX  AND  HH^PO  LOZENGES. 
These  ameaUe  Loienges  are  highly  beneficial  In  soothing  Irritative 
Cough,  relieving  the  Chest^  and  removing  Hoarswesi,   Price  It.  pe  thos 
Prepared  by 

GEO.  OLDHAM  and  CO., 
Pharmaceutical  Chemists  and  Apothecuiei^ 
107,  GRAFTON-ST.,  DubUnt 
Of  whom  may  be  also  had  Oldhaml  Lettuce  Ijnmn^fm,  Is.  per  bofx ; 
Hippo  Loieimes,  Is.  per  box ;  Cayenne  Loaengee,  U.  per  boKi  Ju)ubee,. 
Sof»  Throat  LoMnges;  ao.,  fte« 
. ^ . L ...^ 

NBW  LAW  BOOKS-  ^ 

nnilE  LAW  OF  JUDGMENTS  AND  EXE- 

-L  CUT  IONS,  tog^h<?r  ^»l!%  the  TjUT^ES  an^  orriTE  0!-^  SlTE- 
Rli<F^in  t^Wav^  to  WItliS  {>f  EXaCUTiDBT  and  l]^ret<PLE£A^ 
PER;  viWh  tHneX,  KOTES,  arwl  t  ASfiS, 

By  ROBERT  W.  OSBORNE,  Esq.,  BairiitisrJiWlaii. 


Price 5e«l)9r  Poet„^  6i^     .,  ,,         ■  • 

^pHE'  JUSTICES'  WAKiJAU^-^'tilinillg'— 

I '  TftE  JUSTICES  PROTECTION  ACT;  Tj^g  SXJafMABYJU- 
ROOIGVIOII  ACT>,  tSftI :  THE  P8rrr9EBl9l6H9  ACT,  !»l ;  and 
THE  LAW  OF  EViDEI^CE  AMENiMll£Utm  Af;:^!  with  NflrTES 
COMMENTS,  and  COPIOUS  INDEX/^ 

JBf  6U  W  AHD  P«  Lay  IKOB,  X»^  8lttiaMMtt.anr. 

«dBsa[*lBaBi^seai^«i>MaaBai*BmaMsa^kw^i^B^;iaB^^ 

Orders  for  the  IRISH  JURIST  left  with  fe.  J^  MILLtKBK,  15,. COL ' 
LBO£!CHIEBK,  «r  by  leMe»  (peetHMUd),  wi  U  ensure  i«fl  punetual  deltteir 
■    Dublin,  or  iUbeiogforr^ 

Mication.  ' 

cohnnps  of  ^     ^.  . 
CortmntrfgHleiis  * « ■  w^f 
Manuscripts,  &c 

TiEavs  OF  SuBscRiPTiowl-(^a^*aWe'ln  advi 
Yearly,  80«.        Half-yearty,  I7i:  ,      Quarterly,  5«. 

Printed  by  T^OMAS  IBA  AC  WRITl^'at  hll  Printing  Office,  ko.  4A 

.  FLl^'^rREErr.  in  the  Parish  <(r  St.  Aadm  and  published  at  15 

COLLBnR.OREEN,  in  same  ParishT  bySDWARD   JOHNSTON 

MILLIKBN,  residing  at  the  same  pbuse.  all  being  in  the  County  of  the 

CUy  of  Dublin,  Sacuiday,  September  1,  ISaa. 


Digitized  by  LjOOQIC 


-r  I 


I .  ■ 


ji  -     !:  ;•*  iO    )MOf  f"'.»  '8    il'ni?.     M    l» 'U.n  •  M'j    •••  ;     ... 


'U   i 

!•}'  •••.   .  • 

/  ' 

.;«•  .-i    :    i\  »■ 

• ;      ^\j 

{       ..  > 

.i    -w   1     ',.:; 

;    I. 

!.     i  i  '    J      ,i': 

I     ..   •    ■. 

.,  -jcO  '>vj  / 

^  .-y 


■ii;l  ^iii'jcgy 


No.  349.— Vol.  VII. 


SEPTEMBER  8,  1,855.     Feice,  per  Annum,  £t  10s. 


_p   '.MHO  I^=1=t: 


.  (5^) , JJarcM  w<Hneii  eutUled  taoiujiiieatiit^  »{ke-^ 

.(70  ^ujE^^pds  M8ed  to  rigbl  aC  ibiPirvMr<9ik  or 
...jJby.  «ftlirfi**fi^  vHh  .their  Wivbs,  ©tjinyld^  tliat , 

>    i(pAA^^i>>)'^^  ^^  vliettitr nubject . 

!  j!jMiV.44*)»  nn^J-  a|M»U  b^  a,i2«H}«enting.«nd  ei^e^ttt^ 
I    11  i^g/RftTlyi  t<Mb^left»e,:nQi  being  und^  agie  s 
I   (Sj-V^oirpiOTOtioafl  l^yyele^moiynarj^and  colle- 
'  //  gi^te>..wb^b«r^  aggregfUe*  or  dole;  provided* 
J    .  (hatfia  lease^madeby  ai»y  mtmieipal  oorpoca* 
iiofi  ior  board  of  guardif^c^  t>f  the  poor  shall . 
.    be  valid  without  Uae  Ueenofi  in  wrifing  i»  tbe 
case  of  a  mimidpal  oorpora^on  of  the  Com- 
missiBneca  oC  her  Majesty's  Treasury,  and  ia 
the  case  of  soich  board  of  guardianif  of  the 
;Poar  of  the  Poor  Law  CommissionerB  for  ire- 
iandt  auob  licence  to  be  written  on  or  annexed . 
i       to  the  sakllease : 
(10.)  Trustees.  ai4  feoffees  of  charitable. pses  of 
a  puUic  DQiturei  and  seised  or  poasessed  of  sax 
estate  in  fee  simple,  fee  ^ni|  or  other  perpe* 
tual  interest: 
(11.)  Trustees  under  any  will  or  settlement  en- 
titled in  fee  aifUple  or  for  a  perpetual  interest 
I       or  to  ^ny  e^ta^SRecified  in  Number  (4.)«  and 
I       having  a  power  to  sell  the  same :  provided, 
however^  thftt  wben  ^uch  power  is  to  be  exer- 
cised with  the  consent  of  any  person  no  such 
'    ,  lease  shall, be  valid  without  such  consent. 
And  with  r^pect  to  cases  of  disability  of  parties 

other ft^ise  entitled  to  make  leasee ; 
IV.  I»  casei  any  person  i(not  bejng  a  trustee  or 
feoffee  of:  charitable  uses  of  a  public  nature)  who 
would  be  entitled  to  make  leases  under  this  Act  or 
otherwise  shall  happen  to  be  under  any  of  the  fol- 
lowing disabilities  or  incapacities,  the  power  shall 
be  exercised  in  his  or  her  oame»  and  on  bis  or  her 
behalf  in  the  following  manner  :  if  under  the  age  of 
twenty-one  years,  by  nis  or  her  guardian  ap(>ointed 
by  will  or  settjement,  or  by  the  Court  of  Chancery ; 
and  if  such  person  have  no  guardian,  it  shall  be  lawful 
for  the  Court  of  Chancery  in  Ireland^  on  petition  in 


-rtrrttr.r^F    had^ 


STATUT(B&  i^A^S£D  'iM>  1>HE  i8tir  AND 
:;  :.  \(Cim*^  V 

TL  In  citing  this.  Act  in  any  instrument,  docu* 
fliieAt,  t)'tK>d^^nig,  or  Apt  Qf  Parliament,  ii  sliafl  be 
aulBoleTit; designation  to  use;t^h^,;^press!bn  ^Tlte 
Leainng"lPbwef8  "Act^'fof  "Religious  VVoiisblp  in 

*  VVuk'^ii^Bfeoiio  tfie  jpersbns  hereby  eiypowered 

to'  rtiail:e'jBa#e8,:t^  .C  v -' '     '/  ■  -^  " " '" ''  "'  "'  "-^  ^  ■  "^ 

III.  Every  person  herein-after  described  ^i^titleaf 
in  pQ8t|e»^dq  i^  any  estate  or  interest  herein-after 
jiadied  in  lands  m  Ir^nd,  or  to  the  receipt  of  any 
rents  and  profits  thereofi  wbeiber  or  not  such  es- 
tate shall  be  suis^eet  to  any  mortgage  t>r  other  in- 
cambrance,  (provided  the  incumbrancer -shall  not 
be  in  possession,)  shall*  have  power  to  iilake  leases 
of  any  part  of  the  said  lands,  (other  than  the  man* 
sion  bouse  and  ideqm^pe  Ismds  ^r  pttfM4i  plantations, 
gardens,  orchards,  or  pleasure  grounds  and  appur- 
teaap<^  b<IO>^guig  to  or  .usually  occupied  with 
suefa  mambh  hj(me,)  anci  obt  exceeding  in  thd 
whole  fiire  aere^  for  the  purposes  and  periods  of 
time,  and  subject  to  the  rents,  rights  of  apportion- 
ment of  rent,  covenants,  and  conditions  herein  stated ; 
(that  Is  to  say,) 

(1.)  Her  Majesty  theQu^en  and  her  succestiors; 

the  Conimissibners  of  her  Majesty's' Wooda 

and  Tofeitsiii  respect  of  latids  situate  in  the 

kingdom  of /»*eAarife(.v 

(2.)  Tenaata  iaiee  simple  or  fee  farm,  or  seised 

^_of  any  other  perpetual  estate.. subjecL<0  any^ 

mortage  or  iaoumbrance : 
(3.)  T^atits  in  tail  or  .quasi  entail  of  an  estate 

bf  inheritance  or  perpetual  interest : 
(/L)  Tenants  for  the  term  of  theit  own  lives,  not 
being  jointresses,  or  for  the  life  of  lives  of  any 
otb^r  person  or  persons,  or  for  so  ii^any  years 
as  they  may  live,  or  any  partial  owner,  ibr  an 
unexpired  term  of  years  not  being  less  than 
sixty  years  in  its  inception,  and  whether  abso- 
lute or  determinable  on  a  life  created  out  of 
an  estate  of  inheritance  or  perpetual  interest 
by  any  settlement,  and  not  in  consideration  of 
or  subject  to  any  rent  reserved  thereby ; 
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a  summary  way,  to  appoint  a  guardian  of  such  per- 
son under  age,  for  the  purpose  of  executing  any 
lease  under  this  Act,  in  the  manner  aforesaid,  and 
to  change  him  from  time  to  time,  and  the  power 
shall  be  executed  by  the  guardian  so  appointed : 
if  lunatic  or  idiot,  or  non  compos  mentis,  by  the 
committee  of  the  estate ;  and  If  there  shall  be  no 
committee  of  the  estate,  or  no  inquisition  find- 
ing such  person  idiot  or  lunatic,  it  shall  be  lawful 
for  the  Court  of  Chancery  in  Ireland,  by  petition 
in  a  summary  way,  to  appoint  a  guardian  of  such 
person,  for  the  purpose  of  executing  any  lease  un- 
der this  Act,  and  to  change  such  guardian  from 
time  to  time,  and  the  power  shall  be  executed  as 
aforesaid  by  the  guardian  so  appointed :  provided 
always,  that  uo  lease  made  under  this  Act  of  the 
estate  of  any  person  under  age  or  of  unsound  mind 
or  non  compos  mentis  shall  be  valid  without  the  con- 
sent of  the  Court  of  Chancery,  to  be  obtained  in  a 
summary  manner  by  petition  to  the  said  Court  of 
Chancery  by  any  party  interested  thereon. 

The  purposes  and  periods  of  time  for  which 
leases  may  be  made  under  this  Act  shall  be  as  fol- 
lows : 

V.  A  lease  made  by  a  person  empowered  by  this 
Act  may  be  made  of  any  quantity  of  land,  not  ex- 
ceeding in  the  whole  five  acres,  for  a  site  for  a  place 
of  worship  for  such  congregation,  and  for  the  resi- 
dence of  their  clergymen,  ministers,  or  pastors,  and 
for  the  erection  of  a  school  or  schools  and  school 
accommodation  in  connection  therewith,  and  for  a 
burial  ground  for  the  interment  of  its  deceased 
members,  or  for  any  one  or  more  of  such  purposes, 
and  such  leases  mav  be  made  in  fee  farm,  or  for 
any  term  not  exceeaing  nine  hundred  and  ninety- 
nine  years. 

VI.  Where  any  lease  or  grant  shall  have  been 
made  before  the  passing  of  this  Act  for  any  of  the 
purposes  aforesaid,  and  for  a  period  less  than  the 
term  for  which  a  lease  may  be  made  under  this 
Act,  it  shall  be  lawful  for  the  person  enabled  to 
make  a  lease  of  such  land  under  this  Act  to  accept 
a  surrender  of  such  existing  lease  or  grant,  and 
make  a  new  lease  under  this  Act  of  the  same  land, 
or  of  the  same  land  and  any  other  land  in  conjunc- 
tion therewith,  provided  that  the  entire  quantity 
comprised  in  such  new  lease  shall  not  exceed  five 
acres. 

VII.  The  rent  reserved  in  any  lease  made  un- 
der this  Act  shall  be  the  best  improved  rent  that 
at  the  time  of  making  such  lease  can  be  obtained 
or  reasonably  expected  from  a  solvent  tenant  with- 
out fine  or  consideration  of  any  kind  :  provided  al- 
ways, that  in  the  case  of  the  surrender  of  ao  exist- 
ing lease,  and  the  grant  of  a  new  lease,  of  the  same 
land,  under  section  six,  the  value  of  any  buildings, 
erections,  or  improvements  on  said  lands  thereto* 
fore  made  for  any  of  the  purposes  aforesaid  shall 
not  be  taken  into  account  in  estimating  the  rent  to 
be  reserved  in  such  new  lease. 

VIII.  Every  lease  made  under  this  Act  shall 
specify  the  purposes  for  which  it  shall  be  made, 
and  shall  imply  the  following  covenants,  condi- 
tions, and  agreements  on  the  part  of  the  lessee, 
his  heirs,  executors,  and  administrators,  with  the 
lessor,  his  executors,  administrators,  and  succes- 


sors in  estate,  and  the  same  shall  be  as  effectual 
and  binding  as  if  they  were  expressly  inserted  in 
such  lease : 

That  the  lessee  shall  pay,  when  due,  the  rent  re- 
served, and  all  taxes  and  impositions  payable 
by  the  tenant : 

That  the  lessee  shall  repair,  maintoiD,  and  keep 
the  demised  premises  during  the  term  in  good 
and  substantial  repair,  with  all  buildings,  fix- 
tures, and  improvements : 

That  the  demised  premiaes  shall  be  applied  for 
no  other  purposes  than  those  expressed  in  the 
lease,  or  of  the  like  nature,  and  in  default 
thereof  it  shall  be  lawful  for  the  lessor  and 
his  successors  in  estate  to  re-enter : 

That  in  case  the  said  lands  shall  not  be  used  for 
any  of  the  purposes  expressed  in  said  lease  for 
a  period  of  three  years,  it  shall  be  lawful  for  the 
lessor  and  his  successors  in  estate  to  re-eoter : 

That  it  shall  be  lairfhl  for  the  landlord  and  his 
agent  at  aH  reasonable  times  to  enter  on  and 
inspect  the  premises : 

Also  to  re-enter  in  caae  of  any  unlawful  assign- 
ment or  siib*letting. 

IX.  The  rents  reserved  and  the  covenants  and 
conditions  contained  or  implied  in  any  lease  mad^ 
under  this  Act  shall  enure  to  the  persons  who,  for 
the  time  being,  would,  if  such  lease  had  not  been 
made,  be  entitled  to  the  actual  possession  of  the 
lands  comprised  in  the  said  lease,  or  to  the  receipt 
of  the  rents  and  profits  thereof,  according  to  their 
estates  and  interests  therein. 

X.  Every  lease  made  under  this  Act  shall  be  by 
indenture  sealed  and  delivered  by  or  on  behalf  of 
the  lessor  in  the  presence  of  one  or  more  than  one 
witness,  and  a  counterpart  of  every  such  lease  shall 
be  ekecuted  by  the  lessee  thereof., 

.  And  with  respect  to  the  force  and  e&tACj  of 
leases  to  be  made  pursuant  to  this  Act,  be  it  en- 
acted as  follows : 

XL  Every  lease  made  pursuant  to  the  provisions 
of  this  Act  shair  be  valid  and  effectual  to  bind  the 
lessor,  his  heirs,  executors,  administrators,  assigns, 
and  successors  in  estate,  and  all  persons  whomso- 
ever deriving  under  the  same  title  or  settlement  as 
that  under  which  the  lessor  derives,  and  nptwith- 
stauding  any  entail,  law  or  custom  to  the  contrary, 
and  whether  there  be  any  leasing  power  annexed 
or  belonging  to  tiie  estate  of  such  lessor,  but  so  as 
not  to  prejudice  or  interfere  with  any  other  power 
of  leasing  to  him  belonging. 

Xlt.  Where  any  lease  made  in  the  intended  ex- 
ercise of  any  supposed  leasitig  power  conferred  by 
this  or  any  other  Act  of  Parliament,  or  by  any  wt- 
tlement,  shall  be  invalid  by  reason  of  the  lessor  not 
having  at  the  time  power  to  make  sucl^  lease,  and 
the  estate  of  such  lessor  in  the.lahds  comprised  in 
such  lease  shall  have  continued  or  shall  have  ac- 
crued and  continued  until  after  such  lease  might 
have  been  lawfully  granted,  such  lease  shall  take 
effect  out  of  such  estate,  and  be  as  valid  as  if  it 
had  been  granted  at  such  last-mentioned'  time,  pro- 
vided such  lease  had  not  been  then  already  surren- 
dered or  relinquished. 

XIII.  Where  any  lease  shall  be  made  by  a  les- 
sor having  a  power  of  leasing  the  lands  comprised 
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to  soch  lease,  aad  such  lea«e  oanoot  take  effect  or 
h^te  eootinuance  iQdependentl^  of  such  leasing 
power,  ever^  such  lease  shall  take  effect  and  be 
as  valid  aa  if  the  same  wete  intended  and  had 
been  expressed  to  haire  been  granted  in  exercise 
of  the  said  pawer,  although  sudi  power  be  not  re- 
ferred to. 


Cap.  XL.  , 

Ad  Act  for  further  promotfng  the  Establishment  of 
Free  Public  Libraries  and  Museums  in  Ireland, 

[26th  June,  1855.] 

<<  Whcbbas  it  is  expedient  to  amend  the  Act  of 
the  srxteenth  and  seventeenth  years  of  her  present 
Majesty,  chapter  one  hundred  and  one,  and  to  give 
greater  facilities  for  the  establishmeot  in  Ireland  of 
free  public  libraries  and  museums  or  schools  of  sci- 
ence and  art;"  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the 
adviee  and  consent  of  the  Lords  Spiritual  and 
Temporal,  «nd  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same, 
as  follows: 

I.  The  said  Act  of  the  sixteenth  and  seventeenth 
years  of  her  present  Majesty,  chapter  one  Inindred 
an<f  one,  and  section  mnety-nine  of  the  Towns  Im- 
provement Act  {Ireiand),  1854,  are  hereby  re- 
pealed ;  bat  sttch  repeat  shall  not  invalidate  or  af- 
fect anything  alreafdy  done  in  pursuance  of  either 
of  sacb  Acts;  and  all  public  libraries  and  museums 
established  in  IvBland  under  either  6f  those  Acts 
afaall  be  considered  'as  having  been  established  un- 
der this  Act. 

II.  In  citing  this  Act  for  any  purpose  tvhatever 
it  shall  be  sufRcient  to  use  the  expression,  "  The 
PubUc  Ubraries  Act;  i^Iv^hnd),  1 835." 

IIL  In  the  consjtrviction  ^nd  for  the  purposes  of 
this  Act  (it  not  inconsistent  Vith  the  context  or 
aulyect matter j  the.  following  terms  sdall  have  the 
respective  meanings  berein«>after  assigned  to  them ; 
that  la  to  say»  ^*  town  **  shall  mean  and  include  any 
citj»  borough*  town,  or  place  in  which  commis- 
sioners^  trustees,  or  other  persops  have  been  or 
shall. be  elected  or  appointed  under  the  Act  of 
the  ninthryear  of  King  QeorgA  the  Fourth,  chapter 
e^hty,4,wo,,.p^  the  **  .Towns  tmprovemeiit  Act  (7re- 
lmnd}t  1854,*'  or. any  local  or  other  Act  or  Acts  for 
paving,  flagging,  %hting,  watching,  cleansing,  or 
otherwise  improving  atiy  city,  borough,  town,  or 
pUce^  for.  t]}e  e)(ecution  of  any  such  Act  or  Acts, 
or  sapenntending  the,  execution  thereof,  and  in 
which  there  shall  nbt  be  a  town  council  or  other 
soch  body; elected  und^r  tl»e  Act  of  the  third  and 
foorth  ye^  of  her  present  Majesty,  chapter  one 
bnndrod  and  eight* ornnj  either  charter  granted  in 
piir8oaoci&  of  such  Act,  or  ai^y  Aot  passed  for  the 
amenoraent  thereof}  ^  town  commissioners "  shall 
meah  the  joommissionersi  trodtees,  or  other  persons 
for  the  time  beuig  ekoted  or  appointed  under  any 
such  firsts  mentioned  Acts  ^s  aforesaid ;  "  town 
fund"  shall  mean  the  town  fund,  or  the  rates  of 
property  tested  in  and  under  the  control  and  di- 
rection of  any  town  *commisslofler8,  and  applicable 
to  the  (Purposes  of  any  suoh  Acts;  "town  rate" 


shall  mean  the  rate  or  rates  authorized  to  be  levied 
by  any  such  town  commissioners  ;  **  mayor  **  shall 
include  lord  mayor;  "clerk"  shall  mean,  as  re- 
gards an  incorporated  borough,  the  town  clerk  ^of 
such  borough,  and  as  regards  a  town  in  which  there 
shall  be  town  commissioners  the  clerk  appointed 
by  the  town  commissioners  ;  "  householder"  shall 
mean  a  male  occupier  of  a  dwelling  house,  or  of 
any  lar^ds,  tenements,  or  hereditaments  within  any 
town  or  incorporated  borough,  and  entitle.!  for  the 
time  being  to  vote  at  elections  of  commissioners, 
aldermen,  or  councillors  in  such  town  or  borough. 

IV.  The  council  or  board  of  municipal  commis- 
sioners of  any  incorporated  borough  in  Ireland  re- 
gulated under  the  said  Act  of  the  third  and  fourth 
years  of  her  present  Majesty,  chapter  one  hundred 
and  eight,  or  any  charter  granted  in  pursuance  of 
such  Act,  or  any  Act  passed  for  the  amendment 
thereof,  the  population  of  which,  according  to  the 
then  last  census  thereof,  shall  exceed  five  thousand 
persons,  or  the  town  commissioners  of  any  town  in 
Ireland  having  such  a  population  as  aforesaid,  may, 
if  they  think  fit,  appoint  a  time  for  a  public  meet- 
ing of  the  householders  of  the  borough  or  town,  as 
the  case  may  be,  in  order  to  determine  whether  this 
Act  shall  be  adopted  for  the  borough  or  town,  and 
ten  days'  notice  at  least  of  the  time,  place,  and  ob- 
ject of  the  meeting  shall  be  given  by  afHxlng  the 
same  ou  or  near  the  door  of  every  church  and  cha- 
pel within  the  borough  or  town,  and  also  by  adver- 
tising the  same  in  one  or  more  of  the  newspapers 
published  or  circulated  within  the  borough  or  town 
seven  days  at  least  before  the  day  appointed  for  the 
meeting;  and  if  at  such  meeting  two-thirds  of  such 
persons  as  aforesaid  then  present  shall  determine 
that  this  Act  ought  to  be  adopted  for  the  borough 
or  town,  the  same  shall  thenceforth  take  effect  and 
come  into  operation  in  such  borough  or  town,  as 
the  case  may  be,  and  shall  be  carried  into  execu- 
tion, in  accordance  with  the  laws  for  the  time  be- 
ing in  force  relating  to  the  municipal  corporation 
of  such,  borough,  or  relating  to  such  town. 

V.  The  expense  incurred  in  calling  and  holding 
the  meeting,  whether  this  Act  shall  j^e  adopted  or 
not,  and  the  expenses  of  carrying  this  Act  into  ex- 
ecution in  such  borough,  shall  be  paid  out  of  the 
borough  fund,  and  in  such  town  out  of  the  town 
fund ;  and  the  council,  or  board  of  municipal  com- 
missioners, or  town  commissioners,  ma}^  levy  as 
part  of  the  borough  rate  or  town  rate,  as  the  case 
may  be,  or  by  a  separate  rate  to  be  assessed  and 
recovered  in  like  manner  as  the  borough  rate  or 
town  rate,  all  monies  from  time  to  time  necessary 
for  defraying  such  expenses;  and  distinct  accounts 
shall  be  kept  of  the  receipts,  payments,  and  liabili- 
ties of  the  council  with  reference  to  the  execution 
of  this  Act. 

VI.  Such  accounts  shall  be  audited  in  the  same 
way  as  all  other  accounts  of  such  borough  or  town 
res|>ective]y  are  audited,  and  the  said  council  or 
board  or  town  commissioners  shall,  within  one 
month  aftei:  the  same  shall  have  been  audited, 
transmit  to  the  Lord  Lieutenant  or  other  Chief 
Governor  or  Governors  of  Ireland  for  tfie  time 
being  a  true  and  correct  copy  of  such  accbunts ; 
and  shall  also  within  the  time  aforesaid  cause  a 
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co|^  of  8Dclvaoce«Dtt  to,bt  depoailedin  tbe  «rfficct 
•oC  tbe€teric^^Hiaid(libfeMul,BaDcraolt  fthallri>bft«i!p«i4 
Jp  AbgJgppft^to^iof  »ttn.:ho»s»hoiitofi  oCsoch/iwi 
.ifooffh.  oitt  towDi  jrlspeoitve^y:  aod  copiies  i'ili««»i 
/fbaU  ba  jddfer«^}tfi^u]y;mieh>he«u&oldei)apfrij-4 
'ingi'tot  ^6  BameyflpDn  piiynlfink^  dfim  fmiot&W^ 
xhurge  (fmtbeimxia^}tm  be  &kedfbf4ht'xsaabmh'^t 
boatd  or  UMRm  dmnitaiiBiohsrs,  as  tha  cbae  siajiiDe* 

VIL  TkeAovm  oonnriflBiQiiera  of  etevy  iomn 
,  a^pUng  Abi8:Aefc  sliaU  for  the  pvrpoaei  thereof  be 
at  body  oarpoftBteyHitith  petpetaslsveceBsioiii  by  the 
Bawe  of  **  TherConHDisskmeoftiop  PcifailEc  Libraries 
ancTMuseama  _foivlbe  tfxwn'ott-  ..  ^  t^lndie 
coaoty  of  !    /*  and  ibyi  that  naoae  inay'Sae 

and  be  Mied^  atid  hold  ;.a«drdi^pa6e  of 'bndty-aad 
uae  a  comoioo  fluL-'      ;  ^^  ^^>/.if  -         \       <;' 

Vin.  Tke  ioBoiiiit:<tf>  tbe> n^ei  te  to  leviedjti 
any  bcMroQgh^Qr  town  Jwiany^ow  yeaiofor4baipinr- 
poseaof  jtbfa  Aot^Ml^etexafedwtihelniD  dfeaae 
pepoy  ioiftbeiMluid^tand^  ^  mihkaiPfffif^  $ball 
be  a9ae^M4('ndaa4i;eottBated,1hn4  >lsvMd>mtlie6aiBe 
mapnasiia  ikA  totovigblTflite/.aUlioaByaiiefa  town 
shall  be  assessed  raised,r  oaUeeled^  and  levied  in  4(he 
aatne  aanner  aa  tbeiovli  ratftr. 

IX*  Tbe  oeuiwtl  or  l>oafti  ^  mn^  boroogb  ^aad 
tbe  town  coimnlaaionera  of  anytow4  raq>eeHvely 
may  from  time  to  lime,  witiitbeiappro^  of'  her 
Majesty's  Treasary*  atpprofmate  for  the  poi^ioaes 
of  this  Act  «oy  lands  "aestedi  as  tber  case  may  be, 
in  a  borough  in  the  mayor,  aldermaiv  and  b«r* 
gesses,  and  in  a  town  in  the  town  commissioners, 
and  may  also,  with  such  approval,  purchase  or  rent 
any  lands  or  anj  suitable  buildings,  and  the  coun-i> 
oil  or  board  and  town  commissioners  respectively 
may,  upon  any  lands  so  amitropriate^,, purchased, 
or  rented  respectively,  erect  any  buildings  suitable 
for  public  libraries  or  museuma  or  achopls  of  sci- 
ence and  art,  or  both,  and  may  apply^  take  4Qwn, 
al:er,  and  extend  any  buildings  for  such  |>urposes, 
and  rebuild,  repair,  and  improve  Ibe  same  respec-^ 
tively,  and  fit  up,  torniBb^  and  supply  the^  ^m«Ye- 
apectively  wkh  all  requisite  ftemkore^  ^tliSo^,  and 
oonveniencas.  ■'  -     '       *  . 

X.  <«  The  Lands  Clauses  Cens6lidatk>n  Aet^ 
1845»"  sh^l  b4  incorporated  with  thi9  Act;  ^i 
the  council  on  board, ^  lind'  cbiftimiMicin^  respec-. 
tively  shall  not  purchase 'ortalte  my  IttM^oth^^ 
wise  than  by  agreement.  ' ''  *     »  *'^  >  '       ; 

XJ.  The  oouniul  cr}betir4  liad^iilftrissitjner^ 
aforesaid  le^^pectively^may,  with*  the  'like  ApfitoV^l 
as  is  required  fbf  the  purchase  of  lands,  sell  ariy 
lands  vested  in  the  inay<»^'>aMeniien<ai[id  btSii^esses, 
or  board,  or  towa  cofliuiiissioners  retrpi^etlvely,  fbi| 
tlie^parpos^atfttlifs  Acc^iofiexch^ethe  sMne  fo< 
aajr  Jaods  battar  adiqpted  Ibr^th^  purpM^ies^;  ^aiid  th^ 
nmrief.  t^-^Hnetfrom^atteli^/sid^  ii'W^iii^ytt^ 
for  etpiaKiy^f 'eKchjpfgsd;>«T/#«tffiil*ltrtt  pj4f«  there^ 
of,  shall  be  applied  '\^^^t  towai^  the  putchase  'of 
other  lands  b^ter  adapted  for  -stieh  ptrrposes. 

XIL  The  general  ^manajement^' reflation,  and 
eootrol  of  such  libte^ieaaad  iaiteetfnii  or  school^ 
of  sdeace  and  art  shall  bey^ft*  ftF  any  boi*ou^h« 
vested  in  imd  exerdaed  by  Ai«  €o\imW  or  board, 
and  aa  to  any  town.  In  and  by  the*  tdwto  commia* 
ftioners,  or  aucb  committee  as  they  i^ifpectively  may 
Irom  time  to  time  appoint,  who  may  from  time  to 


timafairohaaa  aadpioviAe  libe  naoMary(fii;^U|^t< 
iog^  sfnd  cHlieriahDi1aatnlatters)'boobs,iqeM^Re«e» 
assess;  alidrapeoimteaio6art)a|ld  aaieQi^*fiir.lilwiiii9e 
of  tiieiliWary  0B(mliiiwsni^  andnoauaalbeHaattoAaJlie 
)bottndi.a#  re^r^jwfaea  vacaasaay,  asHi  aifipfiat 
isalaried  •ffioersiandaanimte^.and'damte  tbie Ha*iN 
and  maka Tides  and  regidatioas  for  Jtbaaaftty^nd 
Use  of  tbeltbrartea  and  arasetans  aB)sebad|siof  ad- 
enoa  and  arty  aad.fbrithe  admiseioniof  tiaitenu. 

l^HI.  Tbe  lands  aiid  Mldkigaiao  to  fie  appi^ 

'priated,  putchaaedf  or  rented iaa^^renudyfarHi-  all 

<^ef  real  and  pefsooai-  prt^ertyj  l[pbalevtf^|«f- 

sented  to  oi^  pnrcbaaad  f»r!siny  library  ar^aMM^aom 

or  school  of  acisace  ^tadiare.eilabltahed  tkntor  Ibia 

Act,  shall  be  vested^iibtbaoaseioC.ai'boiougfaiiaQ 

(he  .aSByor,l  aidannenjiaodi  btrgfssses^  aadl  la-  tbe 

^ase  of  atawn  in'tbatxiwb;eofndmBaioDersa  t  >. 

V  KIV.  If  any*iimtiik9)call^:iaa:^bepM*4iefbra 

,  ipvavided' to  oonsiAar  aa>  tartM^adoptgrn  jo£  thia  Act 

»^iiBtiy  baroQigk  ^  tbnm.bhatt  jaisti^rmiDa^iBgattHt 

aaob'ia^dptioa  no  «iaetiag>  ifbr^i^aiiBihi^i  piMpoae 

tshall  be  held*  ibr  the  ^  apaoa  io£  ooe .  f  eirat  ^  laaat 

froaatbalkiieofboldiiigtbelpiteyibnBiOfis^g:  : 

J(¥.  TibeadmiaipB  toM librainea  stodinittMama 
aatdbliabed  boder  ^i»  Act  shallba  ofiey  loillMtpab- 
lie  ftae  of  all  obargd  \'  -^  a.  A  u^».:)  1.,  f^  ,. 

'.  X¥L  U^a  the  oaniMgjiqta  oparalif^.  of  4bia 
Act  in  any  borough  it  shall,  as  regards  such. bo- 
rough be  JBeorporaled  with  ftba  aaid:  A^  dfl  the 
third  aad  fnirtb  Vktoria>^  dn^tar  oaitbnMsedaad 
eighty  and  apon  tbe  oopning  int4  o^Msratk>D  of  Ibia 
Act  in  any^  towa  it  shall,  aa  taganis  sochr  town^  be 
incorporated  with  tbe  Actor- Ads  in  fisrae  tbeireia 
relating  to  the  |>owers  aad  <Uiti6S  of  tbe:  town^  aom- 
missioners. 


An  Ac^  fbraboliAMgiAe  Jnmikl^wM  iii^H^ 
^de9ia#Acal  CoaBUof  iSffJaarf  aad^l^a(fit4b 

L  ;/  :  o    j;>\\     .'    ■,.:'*'iO(puq  jr^ 'noooL  v>'A    .111 


An  4c(tp mt^^^r^tsfhpy^^ 
[    f^^x^  At)roiaa  to  ladipinister  Oaths  gpd  ^  JNQ- 
'  ianc\l  ActSf '      .,  ,  ^,,:\  ' /,    .  XipA  Jii/jf,  1835J 


^  WsaiMAa  ^  an  Act  <X  the  aiittb  yea¥  «f  Ki^g 
G9cn^&  the  iPourth;  chapter' e^hif^s^reni'powara 
ai^fgMvi'to  Brkkh  oonsuls  general  a«4  o6DS«ila  «a 
adioiniater  oa^  atid  do'aiWHal  acta  m  (b&ft)Mlgti 
places  itoHvbkrh 'thief  a«9  ap^inted)  and  i«  is  •ex- 
pedient that  the^^lik«i  poweraafit^aUt  begWea^t<a  aai- 
iHuisttdora  and  other  dipUynMlo  ageatis  ttofi  to^iioe- 
eoosula  aad  ooasular  agaolb  idM%ted4*^  be  ieaiAaoMd 
by  ilhe<tiieefl^  <nos«  ^edtedl  Bfli}l^>  b^iaa#wl|b 
«ha  advica*  and  «Miseat^  the  torda  fipniiaalii^ 
TampalaH  atid  Goaimtes,  la  this  piseseat  Ptfrifa- 
■lent  assembled,  and  by  Ibe  aukho^lty  ^>f  «ba  aaoie, 
as  follows':  -      ^  i  <   « 

'  L  From*  aa^  after  the  passiae  of  tUa  Aat  it  shall 
and  m^be-lawliii  Uft  every  £iiMiA  ambassador, 
envoy,  miaiHeri  cbarg6  d'affaires,  or  secretary  of 
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V.  If  fmy  penmi  ihall  forge  ^any  t aeh  seal  or 

ftfaatiire  as  afomtaid,  or  aball  tender  in  erideaoe 

any  aoehijdacaiaeatrJM  af(tn'eiai4  with,*  fkhe  4ur 

^ia#j|gelLag.eteiyieonbah  yemliOBqeQna»l)te3B#rdiB4  t-eaunterfeit;  aaal  ob  aigoatorei^tfaerele^  knowings,  the 


etnUaaaf  Of  of  )egatkBl^temn9i6gJfaM»i\InelkMM•  in 
iiojicfim^t^eofioti^atiiitifer'.eivry'dBnlM  fioe-^ 
eonaal,  «dtii^.eawyyf»-donBal^iOD'«^iiiibi('«g^ 

tsiai 

^img{)^  faRetiqaa^woMiy  lailBigiiifflaof^'wlMnewr  h^ 
•ImM  Im  •^ftanBlDtrQqiBiied4*am(b<vB)ieDeifet  ilm^sbidl 

Jcga  jtebawBrty  ad  iriAiiilyinbaach^fore^ttidMioJ 
ti7 'of'fdacB^oy  caal^oinloutake'^anyiviJUivft  otdifj 
firmatioa  frdodfanjiej^fcsoBiifhoibioeireirv  ^bd  akortq 
thi.'-imd'  petffoBoe^iiLadeft  IfiMea^;  eoaniry  idi*  (ilace 
ftll  and,biieep(datanaLaiita'iop)aidtiwiiiak!f|i>y  notary 
pi|[>Heveaad4r  oftiBBigfati  bia'iiiHyaifeAi<«Qd  is  by  law 
empMverac^tOK&b  ^withior  the  United  Kidgdom  of 
Or§tttidiUalmi<kii»iiJBndaiui.;  aai  every  aach  oath, 
afikbmt^  bm  iWraHitio%.  and:  eKery  sueh  notarial 
set,  admuiUteged,.  ^wom»  agrawd^  had,  or  done  by 
orbefoveiaiieiiambaaaaidorveniioyi  miniBter,  obarg^ 
d^atfiiiB<«^aeeaetairy.of)ea^aMynor  of  legation,  vice- 

.  oonaul,  aoting.'<^obcul,i^iwoanaal^<or  ooosular  agent, 
ah^tbe(«ai|^Md,  Afalid,raad}  effeotaaU  and  shall  be 
of  like  ftmse^and  effiict]k(toial44Qfcenta  anfl  fwrpoaes, 
as  if  aiiclt^eadi^ffid»at$Terjaffiriiiati0B^  or  notarial 
act^  reapwakfoly^  'had^beafradmiuiatcved,  aanocot  af* 
fined* ,b«d^  er.done  bt&xft  maj  juaiiceof  the  peace 
or  notary  fB4ilia.:in  aiiy:|)lkrii.ef  .the  linked  King- 
dom  of  Great  Britain  or  Irtkmd,  or  before  aay 
other  Isigai^  or  ooaipctoit  jantfauarlty  of  the  like  na* 
tare.         .  -  r         .    .      -        .-. 

IL  AlKdavts  aad  affirmMioos  bo  td^en  as  afore* 
aai4  oadcr.thftjsa^  ActoC^Kiag  George  the  Foorth 
or  this  Ao^.B^tt  and  may  be  reoeived,  read,  and 
made  wm>o£  in  and  liefore  any  ooort  of  law  or 
equity  or  either  jadieataae  ^teteyer  in  any  part  of 
the  United  Kingdom,  add  abe  judges  and  officers 
thereof,  in  or  in  relation  to  any  action,  suit,  cause, 
matter,  or  proceeding  in  or  before  any  such  court 
or  jndicature,  in  like  manner,  and  shall  be  of  the 
same  force  and  effef  tf  as  ^Qk^vits  and  affirmations 
taken  in  or  before  such  court  or  judicature,  or  by 

')ii]^(f|l^io«odicriy»oaihmtliMa«ad^  or  aatho^iaed  by 

'-teAoidale^fcj^rfiaiiiqyii^attalflasrieh  affidaviu  of 
\ifi#ihgllodi,iilid  jshall  be  filed  and  deab  with  ac4 
cordingly. 

III.  Any  docomeat  popporting  to  have  affixedj 

impressed  or  subscribed  thereon  or  thereto  the  seat 

and  signature  of  It^^^rMlA  ambassador,  envoy, 

ministerw  charge  d'affakes,  secretary  of  embs^sy  pt 

'«Ciia^8t),^^  vice-consul,  act* 

Tt&^iSffl^  in  testi- 

Abdy  dr^fly'stich  oaih,  affidavit,  affirmation,  or  act 

^kajtiOf  h#e^  ajblliIrif|t|^|^>3l&Wo^c^  aftrmad,  bad,  or 

.  doa^q  ^|!<^>ebefpf)^ .  l>imq  fth§Il  be  ado^tted  rn^  ^i« 

dailHafto<^4i#^t:|N^Tpf  aay.iNieh  aeal  and  aigaatafe 

h<)iQg|th0  a#ldt;efl(l^<^atul!e  of  the  persoa  whose 

.seakia^dtflKgaimri^;!^  ^fm^  {wrport  to  be,. or  of 

-  Ihe  «ffiiSJa}r<)li«iMMiAf  u#«ehi  pei^on* 

-^ii^  id^i9^i^i)mim8h  ^^  wilfully  makiqg 

iM^falai  i^tl|,tj#4ftyilki^#ffiinnalioi«  hefore  any 

4iMr4NifchAf  iMb«mtlPlH^ilo>«deiiQtater  mkfb  oath  or 

J^4bnmi3mMB^^Ji  i^rmnion  i»adec  the,  said 

AM^tf  Om^  iG^«4W4iitl)«r%£Qw4li  oc  thiaiA$it»;shalt 

teideaittedcg^il^ilJEf  p^iy^  and  sarii  offiaaderimiy 

be  charged,  proceeded  against,  tried,  and  dealt  watd 

ia<,ai|yiMM«iy;<9tef»iQ!eKip»tboiJ^^^  ii< 

th0,aami».  m^aAf %  ^(aUl!refl,flp<nlt#«l  iC  Jhf^^fiboe^ 

had  been-opmmiitedr  IP  4uah  <XMmty  or  places     :   i 


saBa|ataUeiial8e;:orioouoterMt^he*ahaH  be  guilty 
'Of  feh»y,  4ind>  shall. npom^iiaxMtieii  be  liabl^nto 
penal  servstudetforjtli^  ^^atf  of  fiMryeariii  op  aof be 
iiipciaonedy  with  dor^mtfaBat' hard  labour,  fbr  any 
ttevai  net-  eTtoeodhig^ilhraer.years'  oorkss  tHau  one 
year  ;  aad  vdimetYeniaaytiiach'  da6omeat4bainbben 
•admittad  in  evidesdo  ]fay>  virtaeofi  tbia  A^C^'the 
^»uTt  erildoie  pecaon>wtbo  hasMadmilted  the  aame 
may,  at  the  request  of  any  party  agatnatwhom  the 
same  is  bo.  admitted  in  evidence,  direct  that  the 
same  shall  be  iflBpouaded  and  be  kept  in  the  eits- 
tody  of  some  officer  of  the  court  or  other  proper 
person  for  such  period,  and  subject  to  such  condi- 
tions, aa  to  the  said  ooart  or  persoo  ahall  seem 
meet ;  and  every,  persoa  chargea  with  committing 
any  felony  under  this  Act  may  be  dealt  with,  in- 
dicted, tried,  and^  ii  convicted,  aenteocad,  and  his 
offence  may.  be  laid  and  ehai^ged  to  have  been  com- 
mieAed  in  the  eoaotyv  dtalrh^  or  pbee  in  which  he 
may  be  apprehended  or  be  in  custody  $  and  every 
accessory  before  or  after  the  fact  to  any  such  of- 
fence may  be  dealt  with,  tadieted,  tried,  and,  if 
convicted,  sentenced,  and  his  offence  laid  and 
charged  to  have  been  committed  in  any  county, 
district,  or  place  in  which  the  principal  offender 
may  be  tried. 


Cap.XLIII. 

An  Act  to  enable  Infants,  with  the  approbation  of 
the  Court  of  Chancery,  to  make  binding  Settle- 
ments of  their  Real  and  Personal  Estate  on  Mar- 
riage. [2nd  Julj/,  1853.] 

WaaaBApi^.grei^  iuooovenleaeea  and  disadvantages 
arise  in  ivmseqnence  of  peraoeMi  who  marry  during 
minority  being  i<»eapable  of  nakioff  binding  settle- 
ments of  their  property :  for  remedy  wiher^  be  it 
enacted  by  the  Qaeeo'a  most  esaeUent  Majesty,  by 
and  wi(b  the  advice  aod  consent  of  the  Lords  8pi- 
rif  (ud  1^  XoDDpofal,  iftnd  CoaMBons^  ia  this  present 
JParUaoieQt  as^embled^  and  by  the  authority  of  the 
same,  as  follows : 

J.  Prpm  Aii4>«ft«  the  paasiogof  this.  Act  it  shall 
be  lawful, Ibr  every  infaiit  upon  or  in  contemplation 
of  hiaor  hpr  i]|4rrif^e,,,witih  the  sanction  of  the 
C;)uriof  Chanoery,  to  make  a  valid  and*'i>inding 
aettlemeat  or  contract  for  a  settlement  ofaU  or  any 
part  of  hiff^or  h^r  property^  «r  property  over  which 
he  or  she  has,  any  4>p\m^  of  at^fiotntment,  whether 
real  oi:  per^onali  aqd^ whether. in  poaaasaion»  rever- 
sion, remainderifrOB  f^pectancy  ;  and  every  oonvey- 
aao^appo'ntaieiiW  and  aasignment  of  such  real  or 
per809^,cy^M^,«yr.cpittract  to  make  a  conveyance, 
appoiptmfAty^  or  i^f^goment  thereof,  executed  by 
Buch  inCsnty  \yiih  the  approbation  of  the  aald  court, 
foe  th^.PMiiposo  of  giving  effect  to  anch- settlement 
sh|^  bp.ap  va|i4  and  ^flfedual.as'if  the  persea  exe« 
fiv^i}Ug^\f^.s^mf^*yffm'of  the  full  ag^  of  twenty-one 
y,%ii;9jvpr^lKid^.alMrays»thal<.thi8  .enactment  shall 
nojt.ext^ipKL  tQ  powera  of  which  it  is  exprei^sly  de- 
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clared  that  tkey  thall  iiot  be  exerdted  by  an  in- 
fant* 

IL  Provided  tiWajB,  that  in  caae  any  appoint* 
meat  under  a  pcnrer  of  aispoiotmeBt,  or  any  diaen- 
tailing  atauranee  ahall  birve  been  executed  by  any 
infant  tenant  in  tail  under  the  provisions  of  this 
Act,  and  aucb  inAKitaballalterward»die  nnderagev 
such  appofintment  or  diaentatliDg  asaviraiiee  shall 
thereapon  beeome.abfoUitely  void* 

III.  Tbeiaa^otioa  of  the  Court  of  Chaneery  10 
any  such  settkuient  or  contract  for  a  settlement 
may  be  giveiv  upon  pftitioo  presented  by  the  iitfant 
or  his  or  her  guardian,  10  a  summary  way,  without 
the  iuatitutieo  of  a  auit;  and  if  there  by  no  guar* 
dian,  the  court  may  require  a  guardian  to  be  ap- 
pointed or  ttot^  as  it  shaU  thiak  fit ;  and  the  court 
also  may,  if  ittsball  think,  fit^  require  that  any  per 
sons  interested  or  appearing  -to  be  interested  in  the 
property  should  bo  served  with  notice  of  such  pe- 
tition. 

IV.  Provided  always*  that  nothing  in  this  Act 
contained  shall  apply  to  any  male-  infant  under  the 
age  of  twenty  years,  •on  to. any  foQiale  iofant  onder 
the  age  of  seventeen  years. 


Caj».  XLIV. 

An  Act  to  amend  an  Act  of  last  Session,  to  provide 
for  the  Establishment  of  a  National  Gallery  of 
Paintings,  Sculpture,  and  the  Fine  Arts,  for  the 
Care  of  a  Public  Library,  and  the  Erection  of  a 
Public  Museum,  in  DuUif^      [2nd  Juljf,  1856.] 

Whereas  an  Act  was  passed  in  the  last  session  of 
Parliament,  to  providet  amongst  other  things,  for 
the  establishment  of  a  National  Gallery  of  Paint- 
ings, Sculpture,  and  the  Fine  Arts  in  Ireland^  and 
it  is  expedient  to  amend  the  said  Act  as  herein- 
after mentioned :  be  it  therefore  enaoted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the 
advioe  and  eoasent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament 
asaerabledj  and  by  the  authority  of  the  lame,  as 
follows : 

I.  So  mueh  of  the  twelfth  «eetioo  of  the  said  re- 
cited Act  as  enables  persons  who  shall  have  made 
a  donation  to  the  Governors  and  Guardians  of  the 
National  Gallery  of  Ireland^  for  the  purposes  of 
their  trust,  of  not  less  than  two  guineas  in  money, 
to  vote  at  the  election  and  nomination  of  persons  to 
fill  vacancies  in  such  Governors  and  Guardians, 
shall  be  and  the  same- is  hereby  repealed ;  and  the 
privilege  of  voting  at  sttch  election  «nd  nomination^ 
shall  extend  and  apply  only 'to  ev^ery  donor  of  mo- 
ney to  the  said  Governors  and  Guardians  oC  a  sum 
not  less  than  ten  pounds  in  money :  provided  al- 
ways, that  the  provisions  of  the  said  Act  for  the 
election  and  nomination  of  Governors  and  Guar- 
dians of  the  said  Gallery  shall  not  hereby  be  af- 
fected, (except  as  herein-after  menfionkl),  further 
or  otherwise  than  by  substitntrng  donors  of  not  less 
than  ten  pounds  in  money  for  donors  of  not  less 
than  two  guineas  in  money,  as  aforesaid. 

II.  Every  person  who  shall  have  been  a  subscri- 
ber of  a  sum  not  less  than  ten  pounds  in  money  to 


any  luod  raised -by  poblie  subscription,  and  appro- 
priated for  the: purposes  of  the  sstid  Nationail  QaU 
iery  by  the  subscribers  to  such  fund  or  the  trustees 
thereof  (by  and  with  the  consent  of  the  Governors 
and  Guardians  of  the  said  Gallery,  orof  the  Baild> 
ing  Trustees  created  by  the  said  Act  of  last  session 
for  the  purposes  of  theirtrusts  respectively,)  shall 
be  deemed  a  doiiior  ef  the  like  sun  to  the  Gover- 
nors and  Guardians  of  the  National  Gallery  of 
Ireland^  and  shall  be  entitled  to  vote  and  take  part 
at  such  elections  of  Governors  and  Guardians  to 
the  said  Gallery  as  in  tho-said  Act  and  herein-be- 
fore  mentioned. 

HI.  In  every  case  where  a  subscription  exceed- 
ing ten  pounds  in  money  to  the  said  Governors  and 
Guardians,  or  to  any  fund  appropriated  as  afore- 
'  said,  shall  have  been  or  shall  hereafter  be  made 
jointly  by  two  or  more  donors,  each  of  such  joint 
donors  shall  be  entitled  to  vote  at  such  elections  of 
Governors  and  Guardians,  as  herein-before  men- 
tioned, in  case  the  amount^^Sttch  joint  subscription 
when  divided  by  the  number  of  such  joint  donors 
shall  give  a  net  subscription  of  ten  pounds  or  up- 
wards for  each  ef  sueb  donors,  but  not  otherwise. 

IV.  At  all^meetings  of  the  body  corporate-of  the 
Governors  and  Guardians  of  the  said  National 
Gallery  five  shall  be  a  qnorom  for  the  transaction 
of  business  :  provided  nevertheless,  that  no  paint- 
ing, statue,  or  other  work  of  art  shall  be  purchased 
for  the  said  gnllery,  or  oat  of  the  fonda  of  the  saidt 
body  oorporate»  onleas  sncb  puaehaae^hall  bo  au- 
thorized by  n  TOsokiUon  of  tbe  said  Governors  and 
Guardians  passed  at<a  meeting  at  wbieh  at  least 
nine  members  of  the  said  body  corporate  shall  be 
present. 

V.  It  shall  be  lawful  for  the  governors,  directors, 
or  trustees  of  every  public  wistitution,  and  for  the 
governing  body  of  every  corporation,  having  or 
which  shall  have  of  be  possessed,  in  tmat  or  other- 
wise, of  any  statue,  paintings  or  other  work  «0  art, 
and  they  and  every  of  them  are  hereby  empowered, 
by  and  with  the  consent  of  the  said' Governors  and 
Guardians  of  the  National  Gallery  of  Ireland^  from 
time  to  time  to  deposit  the  same  in  the  custody  and 
charge  of  the  last^mentfoned  governors  and  g«ar- 
dians,  for  exhibitioii,  Ibr  nnd  during  soeh  time  a^ 
times,  and  subject  to  such  oondktons  for  securing 
the  proper  care  and  preservation  of  such  works  of 
art,  as  may  be  agreed  upon ;  and  it  shall  be  lawful 
for  the  said  Governors  and  Guardians  of  the  Na- 
tional Gallery  of  Ireland,  out  of  the  funds  of  the 
said  body  corporate,  from  timo  to  time  to  expend 
•such  sums  of  money  as  they  may  think  proper  in 
defraying  the  expense  of  the  transmission  to  and 
from  their  gallery  and  of  the  insurance  of  any  works 
of  art  as  may  from  time  to  time  be  lent  to  or  de- 
posited* with  the  'Said  g^vernovs  and  guardians  by 
any  publlobodies^imsteesf  or  private  individuals. 

VL  The  eleventh  eeotiota  ofthosaid  Act  of  iasi, 
session  ehall  bo  and  the  sameos  hereby  repealed  ; 
and  each  of  the  Governors  and  Guardians  <^  the 
NatioMil  Gallery  of  /rtA»ftif»'Save'^nd  except  the 
first  five  of  them  mentioned  in  the  seventh  section 
of  the  said  Aot,  shall  oontinue  to  hold  office,  sub- 
ject to  the  provisions  of  the«aid  Aet^-ibr  the  terra 
of  five  years  at  a  time  from  the  4ime  of  his  beoom- 
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iDg^^  '^dh 'g^v6fftior  and  guar^fati,  and  not  hmgeti 
but'dt  tKe exptratf<»n  of  saefrfive  j^ars  he  «hal]  be 
eUgfblt^  to  be  re^appoloted  cft  re-e)«oted  as  sueh 
gdvfertiof  <rtrd  gtiatditrtt,     • 

Vlf;  TW*  ActahafI  bfe  «mi6«rtied  nkh  the  said 
Adt  <^  !a«t  seiaiOft  ««  off*  A«T.«^«d  in  aH  acts, 
deeds;  docimiehti/pfo^edlngs,  Guilts  and  proaeoa- 
tions  thi6  Aet  and  \!h€  ftaSd  A«t  of  )d«t  sessron  may 
be  6iti8d' and'  deawlbtfd  by  the  nrime  «f  •*  The  Na- 
ticmal'  Gallery  of  Ir^nd  Acta,  I854--55.'* 


.  Cap,  XLV. 

An  Act  for  further  assimflatirrg  tlie  Practice  in  the 
County  Palatine  of  Lancaster  to  that  of  other 
Counties  with  respect  to  the  Trial  of  Issueafrom 
the  Superior  Courts  at  Westmimter. 

fieth  Juhf,  1855.] 


/  Cap.  XLVL 

An  Ant  for  diaafToreathig  the  Poreat  of  W^lmer. 

[I  miv  ^11^,1856.] 


Cap.  XLVII. 

Aft  Af^id  eoBltoa*  m  Act  of  tbe  Eight«eiitb  Year 
of  Her  preaeBt  Bii^ty,  for  ofaargiog  lb«  Main- 
temince  of  certain  poor  Pertona  \n  Uniopa  In 
Snpland  and  WaUt  wen  the  Common  Fund« 

fietb  Jtffy,  1865.] 


Cap.  XLVlir. 

An  Act  for  the  beltev  Aduumstraiion  of  Justice  in 
tbe  Cinqae  Ports.  [Iftth  Jubi^  1865.] 


......    .     .     ,  'CakXLIX--  ''       '     •     ' 

Ao-Aet  .to  4B4aauufy.saeh.  Pearsons  in  the  United 
KiAgdcHn  M  iiave^mit^iA  qualify  tbemselyes 
li^tf  Officea  and  Employments,  and  to  extend  the 
TimfB  limM^d  fee  t^ose'purpoffaa  respectively. 

[I6th/tt/y,  1865.] 


Cap,  L. 

Ae  Act  to  amend  the  Provisions  of  the  Court  of 
^chequer  (Ireland)  ^ct,  1850. 
•  ..  [16th  Juli/y  1855.] 

<<  WHltREAd  by  an  Ael- passed  m  the  thirteenth  and 
foof  te*mh  years  of  the  reign  of  her  present  M^esty, 
intitiAed  AttrAct^ike  Tranrfer  of  the  Equitable 
JuristticHon  &fAe  Ctmri  if  ErckeqHer  to  the  Court 
of  Chancery  tf4r  Ireland,  it  is  amongst  other  things 
enacted,  thlit  on  the  first  day  of  August  one  thou- 
sand eight  hundred  and  fifty  the  power,  authority, 
and  juriadietlon  of  the  Court  of  Excheqaer  in  Ire- 
land  as  m  Cbtirt  of  Equity  ahonld  be  transferred  to 
the  Court  of  Chancery  in'  Ireland  :  and  wliereas 


doubts  have  arisen  as  to  the  powers  of  the  said  Court 
of  Chancery  with  respect  to  monies  since  directed 
by  Parliament  to  be  paid  into  the  Bank  of  Ireland 
as  compensation  to  the  credit  of  the  Accountant 
General  of  the  Court  of  Exchequer  in  Ireland,  and 
it  is  expedient  to  remove  such  doubts:"  be  it  there^ 
fore  enacted  by  the  Queen's  moat  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lorda  Spl* 
ntual  and  Temporal,  and  Oommons,  in  this  prestfut 
parliament  assembled,  and  by  the  authority  of  the 
same, 
I  I.  That*where  by  any  Aet  heretofore  passed,  whe- 
ther pnblie,  general,  or  Io^eiI  and  personal,  any 
amount  or  sum  of  money  la  autheriaed  or  required 
to  be  paid  into  the  bank  in  the  name  and  with  the 
privity  of  the  Aeooontant  General  of  the  Court  of 
Exchequer  in  Ireland,  as  compensation,  under  any 
such  Act  or  any  Act  ineorporated  therewith,  it  shall 
be  lawful  to  pny  such  money  into  the  Bank  of  Ire^ 
land  in  the  name  and  with  the  privity  of  the  Ac- 
countant General  of  the  Court  of  Chancery  in  Ire- 
land,  to  be  placed  to  his  account  there,  and  to  be 
dealt  with  in*  like  manner  as  anthorfzed  by  the  re- 
cited  Act  with  respect  to  aoootjmts  transferred  there- 
under from  the  Court  of  Exchequer  in  Ireland  to 
the  Court  of  Chancery,  and  as  fully  and  in  all  re- 
spects, and  with  the  like  powers  in  relation  thereto, 
as  if  the  said  Court  of  Chancery  had  in  any  such 
public,  general,  or  local  and  personal  Act  as  afore- 
sahl  been  named  therein  instead  of  the  Court  of 
Exchequer  in  Ireland^ 

II.  Where  any  amount  or  sura  of  money  so  au- 
thorized or  required  to  be  paid  into  the  bank  in  the 
name  and  with  theprirityof  the  Accountant  Gene- 
ral of  the  Court  of  Exchequer  in  Ireland^  as  com- 
pensation, under  any  snch  Act,  has  already  been 
paid  into  the  biank  in  the  name  and  with  the  privity 
of  the  Accountant  General  of  the  Court  of  Chan^ 
eery  in  Ireland,  such  payment  shall  be  deemed  to 
have  been  a  good  payment,  and  shall  be  deemed  to 
have  bad  and  shall  have  the  same  effect,  and  the 
Court  of  Chancery  Shall  have  the  like  powers  in  re- 
lation thereto,  as  if  the  said  Court  of  Chancery  bad 
been  named  in  such  Act  inetead  of  the  Court  of 
EJxchequer,  and  as  well  with  respect  to  any  right, 
interest,  or  claim  of  her  Majesty,  her  heira  and  suc- 
cessors, as  of  all  other  bodies  and  persons  whatso- 
ever. 


Cap.  LI. 


An.  Act  to  contliiue  the  Exemption  of  InhabUants 
frwn  Ltabilily  to  he  raied  m-  auoh  in  respect  of 
Stock  in  IVrtde  or  other  Property  to  the  Relief 
of  Abe  Boer.  .  [I6th  ^^y,  18^.] 


Cap.  LII. 

An  Act  to  continue  appointments  under  the  Act  for 
consolidating  the  Copyhold  and  Inclosure  Com- 
miaaiona,  and  for  completing  Proceedings  under 
the  Tithe  Commutation  Acts. 

[16th  July,  1855.] 
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Cap.  LIIL 
An  Act  to  relieve  the  East  India  Company  from 
the  obligation  to  maintain  the  College  at  Mailey- 
hurt/.  [1 6th  July,  1855.] 

Cap.  LIV. 

An  Act  to  enable  her  Majesty  to  assent  to  a  Bill, 
as  amended,  of  the  Legislature  of  New  South 
WaleSi  '<  to  confer  a  Constitution  on  New  South 
Wales,  and  to  grant  a  Civil  List  to  her  Majesty." 

lieth  Jufyy  1855.] 

Cap.  LV. 

An  Act  to  enable  her  Majesty  to  assent  to  a  Bill, 
as  amended,  of  the  Legislature  of  Vtctoi-ia,  to 
establish  a  Constitution  in  and  for  the  Colony  of 
Victoria.  [l«th  July,  1855.] 

Cap.  LVL 

Ad  Act  to  repeal  the  Acts  of  Parliament  now  in 
force  respecting  the  disposal  of.  the  Waste  Lands 
of  the  Crown  in  her  Majesty's  Australian  Colo- 
nies, and  to  make  other  provision  in  lieu  thereof. 

[1 6th  July,  1855.] 

Cap.  LVIL 
An  Act  further  to  amend  the  Laws  relating  to  the 
Militia  in  England.  [16th  July,  1855.] 

Cap.  LVIIl. 

An  Act  to  better  enable  the  Chancellor  and  Coun- 
cil of  the  Duchy  of  Lancaster  to  sell  and  pur- 
chase Land  on  behalf  of  her  Majesty,  her  Heirs 
and  Successors,  in  right  of  the  said  Duchy  of 
Lancaster.  [I6tb  July,  1855.] 

Cap.  LIX. 

An  Act  to  facilitate  Inquiries  of  Commissioners  of 
Endowed  Schools  in  Ireland. 

[23rd  July,  1855. J 
**  Wbeebas  her  Majesty  has  been  graciously  pleased, 
on  the  address  of  the  Commons  in  Parliament  as- 
sembled, to  issue  her  Majesty's  Commission,  dated 
the  fourteenth  day  of  November,  in  the  eigliteentb 
year  of  her  Majesty's  reign,  to  Charles  William 
Filzgeraldy  Elsquire,  (commonly  called  Marquis  of 
Kildare,)  Charles  Graves,  Doctor  of  Divinity,  Ro- 
bert Andrews,  Doctor  of  Laws,  one  of  her  Ma- 
jesty's Counsel  learned  in  the  law,  Henry  George 
Hughes,  Esquire,  one  of  her  Majesty's  Counsel 
learned  in  the  law,  and  Archibald  Johii  Stephens, 
Esquire,  Barrister-at-Law,  and  thereby  authorised 
and  appointed  them  her  Majesty's  Commissioners 
to  inquire  into  the  endowments,  funds,  and  actual 
condition  of  all  schools  endowed  for  the  purposes 
of  education  in  Ireland,  and  the  nature  and  extent 
of  the  instruction  given  in  such  schools,  and  to  re- 
port their  opinions  thereon  ;  and  for  the  assistance 
of  the  said  Commissioners,  William  Neilson  Hand' 
cock,  Esquire,  was  appointed  Secretary  to  the  said 
Commission :  and  whereas  difficulties  have  been 
encountered  in  the  prosecution  of  the  said  inqui- 


ries, and  it  is  expedient  that  the  said  Commission- 
ers should  have  authority  conferred  upon  them,  as 
herein*  after  expressed,  to  carry  out  the  objects  of 
the  said  Commission,  and  that  one  or  more  Assist- 
ant Commissioners  should  be  appointed  to  act  un« 
der  the  said  Commissioners  and  in  their  aid  :"  be  it 
therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same : 

I.  In  the  construction  of  this  Act  the  following 
words  and  expressions  shall,  if  not  inconsistent 
with  the  context,  have  the  meaning  hereinafter  as* 
signed  to  them  ;  (that  is  to  say,) 

The  word  **  Commissioners"  shall  mean  the  said 
Commissioners  named  in  the  said  Commis- 
sion, or  any  three  of  them  ; 
**  Endowed  schools  '*  or  "  schools  "  shall  mean 
and  include  all  schools  of  royal  foundation  in 
Ireland,  the   schools  on   the  foundation   of 
Erasmus  Smith,  the  charter  schools  and  dio- 
cesan schools,  and  all  schools  endowed  on 
charitable  or  public  foundations  in  Ireland; 
'<  Endowments  "  shall  mean  and  include  the  es- 
tates, lands,  funds,  and  annual  or  other  income 
given,  granted,  or  appHed  for  the  establish- 
ment or  support  of  such  schools,  or  for  the 
purposes  of  education  therein  ; 
And  <<  Lord  Lieutenant "  shall  mean  the  Chk£ 
Governor  or  Chief  Governors  of  Ireland  for 
the  time  being. 
(To  be  continued.) 

DECTORAL  AND  COUGH  MEDICINES. 

OLDHAM'S  COMPOUND  SYRUP  OF  SMILAX. 
Thlt  gntcAil  Syrup  combinet  witb  the  babamic  and  rattontWe  |»m. 
pertlei  of  Smilax  Aaaen,  the  soothing  virtnes  of  the  Garden  Lettuca,  and 
the  efficacioiu  principles  of  the  Ipecacuanha  and  other  expectorants     It 
Is  found  most  useAil  in  afllKrtions  of  the  chest,  aUaying  the  trouhlesom* 
Irritatioo  which  prof okes  coufhlng,  and  ranovlng  pMegm.  dlfBcalty  at 
breathlQC,  and  boarseoass.    It  is  also  a  nice  medicine  for  children. 
OLDHAM'S  COUGH  DROPS. 
Reoonmended  for  Coughs,  Colds,  Asthmatic  Complabits,  Hooping 
Cough,  and  all  ordinary  Chest  ASbctions. 
A  teaspoonfol  taken  occasionally  allays  cough,  promotes  expectoration, 
remores  huskiness  of  the  throat,  and  relieves  soreness  and  oppression  of 
Checbcit.    Price  Is.  ■ 

OLDHAM'S  ANODYNE  COUGH  LOZENOESL 
The  acknowledged  exoellenoe  of  the  medicinal  togredteots,  and  the  i«« 
served  rrautation  which  they  have  acquired,  induce  the  proprietor  to  re. 
commend  them  as  a  most  eflfcacious  and  agreeable  preparitloD  for  the  ro. 
lief  of  recent  Coughs,  Colds,  Asthmas,  Hooping  Cough,  ftc  Price  Is.  per 
box.  ^ 

OLDHAM'S  SMILAX  AND  HIPPO  LOZENGES. 
These  agreeable  Losenges  are  highly  beneficial  in  soothing  Irrltativw 
Cough,  relieving  the  Chest,  and  removing  Hoarseness.    Price  Is.  pe  r  bpx 
Prepared  by 

GEO.  OLDHAM  and  CO., 

Pharmaceutical  Chemists  and  Apothecaries, 

107,  GRAFTON  ST ,  Dublin ; 

Of  whom  may  be  also  had  Oldhamt  LeUuce  Losenges,  Is.  per  box  | 

Hippo  Losenges,  Is.  per  box ;  Cayenne  Losengw,  Is.  per  bos  t  Jujttbit, 

Sore  Throat  Loaenges,  fte.,  ftc. 

Orders/or  the  IRISH  JURIST  left  with  E.J.  MILLIKBN,  IS,  COL 
LEGE  GREEN,  or  by  letter  (posUpald),  will  ensure  lu  punctual  deltvery 
in  Dublin,  or  its  being  forwarded  to  tbe  Country,  by  Post,  on  the  day  of 


AU  oomnninieatloiia  fgr  tiM  IRISH  JURIST  ere  to  be  left,  addressed 
to  tbe  Editor,  with  the  Publisher.  B.  J.  MILUKEN,  15,  COLLKOB 
GREEN.  Correspondeou  will  pleaae  give  the  Name  and  Address,  as  the 
columns  of  the  paper  cannot  be  occufded  with  anawers  to  Anonynoiii 
Communications— nor  will  the  Editor  be  aoooontable  for  tbe  return  of 
Manuscripts,  &c 

Tbbms  or  SaBscBiPTion— (payable  in  advance): 
Yearly,  30s,        Half-yearly,  17<.         QQarteHy,   9s, 

Printed  by  THOMAS  ISAAC  WHITE,  at  his  Printing  Offlp«,Kn.  4S 
FLEEr^TRBBT,  in  the  Parish  of  St.  Andrew,  and  pubHsM  at  lb 
COLLEUE.OKBEN.  in  same  Parish,  by  EDWARD  JOUNimiN 
MILLIKBN,  residing  at  tbe  same  place,  all  being  In  the  County  of  the 
City  or  Dublin,  Satucday,  September  S.  ISSft. 
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STATtJfBS  It'ASgEii  IN  THE  18th  AND 

,  , .  j^^TO.  vi^Tqpr4.^i§54^.5;     , 

HI-  Ti^;C<^n3;W{8«P5(qT^  ^pon  ejiconyeqiently 
nUy  lj^,^^,flaf^Jr/;jp^  {fi{i^  tjtvti^e  at  some  con- 
Teof^t  ip)pse,^fnclj.f^iia»^pe  apd>  inquire  into  the 
8t|ite»  CQpditioiL^'fnp  Wj^^^  Q?  aU  endowed 

scbQOJb  in  Irffw^if  ta^  ^V  w?^*^**^.  «^<^  extent  of 
the  instructions^ giv^p  (herein,  au4  qW  into  the 
Dattxre,  anoo^nU  and  /innual  or  otfier  value  of  the 
endoMrnaepts  ot  such  schpoU  re^pedivo^,  aud  the 
annual  income  derived  from  such  endowments,  and 
how  the  same  h%8'jbi^^fl{)j?lic^d^^nd  into  such  other 
mattera  ooniieoted  with  such  schools,  and  the  sys- 
teiA^'df  #4iica6oalpiic^ued  ltie«eln»  U  to  the  CSdn)- 
missionera  shall  s^eno  e^pediefit,  * 

llli  The  fci»M>iiuiflitoner9>  or  atij  one  or  naorsi  of 
them,  may  repair  to  any  school  of  to  any  other 
{Aatiet,  imd.  therte,to  suinnnon  and  examine,  on  oath  or 
otherirfoe,  all  and  every  perscm  orperaona  touohiiig 
aBj,;p9a|te£8  whiththey  are  empowered  or  directed 
by  this  Act  to  esanyine  or  inquire  iatO)  and  to  call 
for  ypttAwa^  boohs^  .deeds»sevideDcea>  maps,  and  aU 
other  d^UAij^tS). and  to  e^^aipipe  ^ad Ipqurre  into 
•Il-aDttUara  w^ich  4o.  tbe  Coaunis^oaera  shalLaatm 
n^tffim^  lurd  proper',  atid  the  CotnmlssionerM;&re  | 
tetWqf  ^reapeotively  empofi^ered  to  adininisier  an 
oath  tiOi.iUfii^B^^rppi)  who  ^hall  ibie.  ao  ^i^n^iped  by , 
^jM^^ore.^ai^    ■■       '•••   ^    ■   ■  .n...  .  .  ..... 

T^*  If  any  person  having  charge  of  «i»y  docu- 
meat  relating  to  any  ^f  tHe^  afbre^aid  endowed 
achoola,  6r   noldinc .  any  situation   in   connection 

.ihfi^l^SfeM^r.  »iaYS«ii^  ^positJoq,.coa.M,  ot- 
mapagement  of  any  money r^H^ods,  or-  other  ^^pfff*- 
^!i^i^^W^^J^^%^m^^  P**  suRPflft  of  any  «uch 

'Mbtmai^Mll^p^^  therein^  akall 

boWmm6nW  t6''d)>pSar'Be  the  Cbit)ii)i;d)uon«rf 
or  itiy  one  6r  ^vb^  oy-ftielm,  f(^.  \\\^  pij(rpp?$e.of  b^r 
iog  e«|lili4ood}  or'tO')>rodooe  any  doeuments  before 
theoBK  aball  refuse  to  appear  or  to  be  examined  bv 
the  Commissioners  or  any  three  of  them,  or  shall 
refuse  io: aoawflf  such  quastions.aa  shall  be  pro- 
poQuded  <  by  the  Comn|iaaioiief«^  or  any  of  them, 
toocbiiifftaBy.iBalterorv^ihin^  which  they  areem- 
^NHrered  or  dire^^  b/lhis  Act  to  examine  into, 


or  shall  refuse  or  neglect  to  attend  before  such 
Commissioners  from  day  lo  day,  when  required  so 
to  do,  or  to  prodach-^shcbr^cfeords,  deeds,  parch- 
meiito»«bop|iafr|^pj9f^^  m^f^ngh  p^  ^^Y  o^  ^^^^^ 
wMM>i|t^goo4^a$)4  «l*flWfl»>t  «ai^f?r:Jfcoi  be  allowed  by 
thia'(>>inp;^i|i^Qi9£rs^e¥ei:y  snob  person,  shall  forfeit 
tW^QiD  :0f  t^ei^y,p\]mnda  for  ^fi^y  such  refusal 
ae^adt,  m  oimsion,  to  be  recovered  by  action  in 
any  of  her  Majesty's  Couris  .of  Record,  or  by  civil 
bill  in  the  Court  of  any  Assistant  Barrister,  by  any 
person  who  shall  sue  for  the  same. 

V.  The  Cotnrtiissioners  may  from  time  to  time,  as 
often  as  the)r  shall  think  proper,  and  as  often  as  they 
shall  be  required  so  to'dol>y  the  Lord  Lieutenant, 
make  a  report  in  Writing  under  their  hands  and 
seals,  or  the  hands  and  seals  of  any  three  of  them> 
to  hep  Mafesty  of  all  matters  arising  upon  such  ex- 
aininations  and  inquiries  which  shall  appear  to  the 
Commissioners  necessary:  or  proper  so  to  be  re- 
poi^ed,  and  shall  in  like  manner  report  and  sug* 
gest  to  her  Miyesty  such  plans  for  the  improve- 
ment of  education  in  sucTT  schools  and  the  better 
management  of  their  endowaients,  and  for  the  better 
regulating.  wma^iag,Aatid  go^vepning  such  schools, 
and  for  the  general ^fuN^qiotieot,  in  connexion  with 
(aul4cl\o|Dd4»  ef  tt£4demical  education  in  Ireland^  as 
s^)  swear  .^P.rt^c\.PftRW^ip«eff  to  be  expedient 
ajoid 'Rr^twbVe.     .,.,  ,„.  ,,,,.. 

yi,.  Ttft  tw*^  Wepftcnfiwt  JuayKon  the  requisi- 
UQn,9^,th«  p.Qfnpjis^iqjers^  I^PPpipt  one  or  more  but 
i)p(;  .^^eidingfc^ur  assi^^tcvpis  tp  the  (Commissioners, 
to  .b^  x^^^e^  .As^i^tant  Cpmmis^ionefs ;  and  the 
Cofnmis3)o^cfs  may.fr9ip  time  to  time  remove  such 
Af^ist^^t<^pipi;^issi9ners,.an4.the  Lord  Lieutenant 
xf^j^t^pfi  U|e.  jreqpisition  of  tbi^  Cqinn^issioners,  ap- 
pp\^t  jothers  Im  tbeic.^lac^,;  and  the  remuneRation 
to  4^,p4ia  J(^,|^u<^|^j^i^|ant  Coqcimis^ioners,  iu  adr 
ditioi?,;;tj9;,.l^Mj^^^M^ng.^e|tpens.^^  sUaM  bft  such 
sum  .^s,.tfi^;,ppipip,vS?^9R?r?  P^  1^^«^  Slajesty's  Trea- 
fwry  shaJ^  apppmt,,noi  je^.9eeding  ^Ik^  sun)  of  two 
Hun^^g^  p6^n(|s  Cor^^qh  Assiatant  Comqiu'ssioner 
to  ^e^pa^Q  put  of  sii9h  afds  or  supplies  as  may  be 
from,  time  to  time , provided  and  appropriated  by 
parliament  for  the  purpose. 

VIJ.  It  shall  be  the  duty  of  the  Assistant  Con  - 
missioners  to  act  in  aid  of  the  Commissioners,  h  d 
under  their  directions,  iu  execution  of  the  pbjei;^ 
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of  this  Act,  and  for  that  purpose  to  visit  and  in- 
spect such  of  the  endowed  schools  in  Ireland  as 
the  Commissioners  shall  direct,  and  to  examine  into 
the  endowments  and  state  and  condition  of  such 
schools,  and  to  report  thereon  to  the  Commission- 
ers ;  and  such  Assistant  Commissioners  shall  have 
and  enjoy  the  same  rights  and  powers  as  the  Com- 
missioners or  any  of  them  might  or  would  have  had 
if  they  had  visited  the  schools  in  person. 

VII I.  Nothing  herein  contained  shall  be  deemed 
to  abridge,  lessen,  or  affect  the  powers  of  the  Com- 
missioners under  and  by  virtue  of  her  Majesty's 
said  Commission. 


Cap.  LX. 

An  Act  for  excepting  Gold  Wedding  Rings  from 
the  Operation  of  the  Act  of  the  last  Session  re- 
lating to  the  Standard  of  Gold  and  Silver  Wares, 
and  from  the  Exemptions  contained  in  other  Acts 
relating  to  Gold  Wares.         £23rd  /i%,  1855,] 


Cap.  LXI. 

An  Act  to  authorize  the  Indosure  of  certain  Lands 
in  pursuance  of  a  Special  Report  of  the  Inclosore 
Commissioners  for  England  and  Wales. 

[23rd  Jult/y  1855.] 


Cap.  LXII. 

An  Act  to  amend  an  Act  of  the  Eighteenth  Year 
of  her  Majesty,  to  amend  the  Laws  for  the  bet- 
ter Prevention  of  the  Sale  of  Spirits  by  unlicensed 
Persons  and  for  the  Suppression  of  illicit  Distil- 
lation in  Ireland.  [23rd  July,  1855.] 

**  Whebbas  an  Act  was  passed  in  the  session  of 
Parliament  holdeu  in  the  seventeenth  and  eighteenth 
years  of  her  Majesty,  chapter  eighty-nine,  entided 
An  Act  to  amend  the  Laws  fir  the  better  prevention 
of  the  Sale  of  Spirits  by  unlicensed  Persons  and  for 
Ae  Suppression  ofiUicHDiHiUationin  Ireland,  and 
it  is  expedient  to  amend  the  same :"  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  If  any  person  shall  apply  for  and  be  refused 
the  certificate  in  the  said  Act  mentioned,  to  entitle 
such  person  to  obtain  a  renewal  of  a  licence  to  sell 
beer,  cider,  or  spirituous  liquors  in  Ireland^  the 
justices  at  petty  sessions,  or  the  divisional  justices, 
as  the  case  may  be,  shall,  in  the  event  of  thereupon 
refusing  such  application,  make  an  order  accord- 
ingly, and  cause  an  entry  thereof  to  be  made  by  the 
clerk,  together  with  the  grounds  of  refxisal,  in  like 
manner  as  the  justices  assembled  at  Quarter  Ses- 
sions are  required  to  do  by  an  Act  passed  in  the 
fourth  year  of  the  reign  of  his  late  Majesty  King 
WiUiam  the  Fourth,  intituled  An  Act  to  amend  the 
Laws  relating  to  the  Sale  of  Wine,  Spirits^  Beer^ 
and  Cider  by  Retail  in  Ireland. 

l\.  la  case  any  person  shall  feel  aggrieved  by 


such  order  of  refusal  it  shall  be  lawful  for  such 
person  to  appeal  against  the  same  to  the  Quarter 
Sessions  of  the  division  within  which  such  person 
shall  reside,  or  if  in  the  Dublin  metropolitan  police 
district  to  the  recorder  of  the  city  of  Dublin  at  the 
next  Quarter  Sessions  after  such  order,  but  in  case 
there  shall  not  be  fifteen  clear  days  between  the 
making  of  the  order  and  such  next  Quarter  Sessions, 
then  to  the  Quarter  Sessions  next  following  in  such 
division  or  city,  as  the  case  may  be  ;  and  in  such 
appeal  the  party  opposing  such  application  shall  be 
respondent,  and  no  other  ground  for  refusing  such 
certificate  shall  be  entered  upon  except  such  as 
shall  be  stated  in  such  order  of  refusal ;  and  such 
appeal  shall  be  subject  to  the  like  incidents  and  be 
heard  and  dealt  with  by  the  Court  of  Quarter  Ses* 
sions  or  recorder  in  like  manner  as  an  appeal  from 
an  order  of  the  justices  at  Petty  Sessions  under  the 
<<  Petty  Sessions,  Ireland,  Act,  1851,"  save  that  the 
recognizance  to  be  entered  into  shall  be  in  the  form 
to  this  Act  annexed :  provided  always,  that  upon 
such  person  having  lodged  such  appeal,  and  entered 
into  the  recognizance,  as  directed  by  this  Act,  the  li- 
cence a£fected  by  such  order  shall  remain  in  fidlforce 
and  effect,  unless  and  until  such  Court  of  Quarter  Ses- 
sions or  Recorder  shall  confirm  the  said  order  of 
refusal ;  and  such  appeal  shall  not  be  dismissed 
upon  any  point  of  form ;  provided^  tha^  notwith* 
standing  anything  herein  contained,  any  liceoce 
may  be  withdrawn  or  annulled  under  the  provisions 
of  any  Act  or  Acts  now  la  force,  other  than  the 
said  first-mentioned  Act 


A 
C. 


Form  of  RscoGNiZAifCE. 

n  A       11    X        ^  Petty  Sessions  District  of 
^Appellant       1         ^       County  of 
D  Respondent    f  ^  jy^^^^  MetipoUten  Po- 
lice  District  of 

Whereas  the  justices  [or,  if  in  the  City  of  Dub* 
liny  A  Bf  divisional  justice,]  on  the  day  of 

18  made  an  order  rinsing  to  grant  to 
the  appellant  a  certificate  to  entitle  him  [her]  to 
obtain  a  renewal  of  a  licence  to  sell  beer,  cider,  or 
'Spirituous  liquors  (as  the  case  may  be,)  upon  the 
grounds  that  [stategraunds  mentiofited  in  the  order"]! 
The  undersigned  principal  party  to  this  reoogni* 
zance  hereby  binds  himself  [hersetf]  to  perform  the 
following  obligation,  that  is  to  say,  to  pro«ecQte 
his  [her]  appeal  at  the  Qulairter  Sessions  to  be  held 
at  and  to  pay  such  costs  as  the  AssiUant 

Barrister  (Chairman  or  Recorder,)  shall  order  or 
direct ;  and  the  said  principal  party,  together  with 
the  undersigned  sureties,  hereby  severally  acknow- 
ledge  themselves  bound  to  forfeit  to  the  Crown  the 
sums  following,  that  is  to  say,  the  said  principal 
party  five  pounds,  and  the  undersigned  sureties  the 
sum  of  fifty  shillings  each,  in  case  the  priocipal 
party  fails  to  perform  his  [her]  obligation. 

(Signed)  AB.    (Principal  Party.) 

G  Hi    (S"^®^*®^') 
Taken  before  me,  this  day  of 

18  at 

(Signed)      Y  Z,  (Justice  or  Divisional  Justice,) 
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Cap.  LXIH. 

An  Act  to  consolidate  and  amend  the  Law  relating 
to  Friendly  Societies.  [23rd  Julyy  1866.J 

^  Whereas  it  would  conduce  to  the  improvement 
of  the  law  relating  to  friendly  societies  if  the  seve- 
ral statutes  reUting  thereto  were  consolidated,  and 
certain  additions  and  alterations  were  made  there- 
in:"  be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same : 

I.  That  there  shall  be  hereby  repealed  the  seve- 
ral Acts  or  parts  of  Acts  set  forth  in  the  first  sche- 
dule hereto,  save  and  except  as  to  any  offences  com- 
nitted,  or  penalties  or  liabilities  incurred,  or  bond 
or  security  given,  or  proceedings  taken,  under  the 
aame  before  the  commencement  of  this  Act. 

II.  Provided  oevertbeless,  that,  potwithstanding 
the  repeal  of  the  said  several  statutes,  every  friendly 
soeiety  now  subsisting,  which  heretofore  had  been 
formed  and  established  under  the  said  Acts  or  any 
of  them,  shall  still  be  deemed  to  be  and  shall  con- 
tinue to  be  a  subsisting  society,  as  fully  as  if  this 
Ad  bad  not  been  made,  unless  and  until  such  so- 
ciety shall  be  dissolved,  or  united  with  some  other 
society  as  herein-after  mentioned. 

III.  Provided  also,  that  the  rules  of  every  such 
mbsisting  society  hitherto  formed  and  established, 
whicb  have  been  hitherto  confirmed^  registered,  or 
certified  uQder  the  said  Acts  or  any  of  them,  shall 
be  deemed  valid  and  in  force  until  the  same  shall 
be  filtered  or  rescinded  as  herein-after  mentioned ; 
aod  all  transcripts  of  any  of  such  rules  which  are 
oow  filed  witb  the  rolls  of  the  sessions  of  the  peace 
of  any  county,  riding  or  division,  city  or  borough, 
liberty  or  place,  shall  be  taken  off  the  file,  and  shall 
be  transmitted,  on  or  before  the  first  day  of  A^o- 
vember^  one  thousand  eight  hundred  and  fifty-five, 
(o  the  registrar  under  this  Act,  to  be  by  him  kept 
in  such  manner  as  shall  be  directed  from  time  to 
time  by  one  of  her  Msyesty's  Secretaries  of  State 
in  tliat  behalf. 

IV.  Provided  also,  that^ill  contracts  aud  engage- 
nsents  by  or  with  any  of  the  said  societies  now  valid 
and  in  force,  and  all  bonds  and  securities  lieretofore 
given  by  any  trustee,  treasurer,  or  otiier  officer  of 
any  sucb  society^  shall  oontinue  and  be  valid  and 
in  fof  ce  notwithstanding  the  repeal  of  the  said  Acts. 

V.  All  such  subsisting  societies,  whose  rules 
have  heretofore  been  confirmed,  registered,  or  cer- 
tified under  the  said  Acts  or  any  of  them,  shall,  so 
long  as  they  shall  not  hereafter  efiect  an  assurance 
to  any  member  thereof,  or  other  person,  of  any  sum 
exceeding  two  hundred  pounds,  or  of  any  annuity 
exceeding  thirty  pounds  per  annum^  enjov  all  the 
exemptions  and  privileges  by  this  Act  conferred  on 
societies  to  be  established  under  the  provisions  of 
this  Act,  as  fully  as  if  they  had  been  registered  and 
certified  under  this  Act  as  herein- after  mentioned. 

y I.  For  the  purposes  of  this  Act,  tliere  simll  be 
three  registrars  of  friendly  societies,  one  for  Eng* 
land^  one  for  Scotland^,  and  one  for  Ireland^  who 
shall  hold  their  respective  offices  during  the  plea- 
sure of  the  Commissioners  for  the  Reduction  of  the 


National  Debt ;  and  upon  the  death,  resignation, 
or  removal  of  any  one  of  them,  the  said  Comrais-* 
sioners  shall  appoint  another,  being  a  barrister  in 
England  or  Irelandy  and  in  Scotland  an  advocate, 
of  not  less  than  seven  years  standing,  to  the  said 
office. 

VII.  It  shall  be  lawful  for  the  Commissioners  of 
her  Majesty's  Treasury  to  pay  to  the  present  regis- 
trar for  England  a  salary  equal  to  that  which  has 
been  paid  to  him  yearly  in  each  of  the  three  last 
years,  not  exceeding  one  thousand  pounds  per  an- 
nuniy  and  to  pay  to  any  registrar  hereafter  to  be 
appointed  for  England  a  salary  not  exceeding  eight 
hundred  pounds  a  year,  and  to  pay  to  the  registrars 
for  Scotland  and  Ireland  respectively  a  salary  such 
as  the  said  Commissioners  shall  direct  not  exceed- 
ing one  hundred  and  fifty  pounds  a  year,  every  such 
salary  to  be  paid  by  four  equal  quarterly  payments; 
and  any  of  the  said  registrars  who  shall  be  appoint- 
ed, or  who  shall  die,  resign,  or  be  removed  from 
his  office,  iu  the  interval  between  two  quarterly 
days  of  payment,  shall  be  entitled  to  a  proportion- 
ate part  of  his  salary,  and  such  salaries  and  propor- 
tionate parts  of  salaries  shall  be  paid  out  of  such 
monies  as  shall  be  provided  by  Parliament  for  that 
purpose. 

VIII.  The  said  Commissioners  of  her  Majesty's 
Treasury  shall,  out  of  such  monies  as  may  be  pro- 
vided by  Parliament  for  the  purpose,  pay  to  the  said 
registrars  respectively  such  sum  as  will  defray  the 
expenses  allowed  by  the  said  Commissioners  from 
time  to  time  for  office  rent,  salaries  of  clerks,  sta- 
tionery, computation  of  tables,  and  for  such  other 
expenses  as  may  be  incurred  by  them  respectively. 

IX.  It  shall  be  lawful  for  any  number  of  persons 
to  form  and  establish  a  friendly  society,  under  the 
provisions  of  this  Act,  for  the  purpose  of  raising  by 
voluntary  subscriptions  of  the  members  thereof,  with 
or  without  the  aid  of  donations,  a  fund  for  any  of 
the  following  objects  ;  (that  is  to  say,) 

1.  For  insuring  a  sum  of  money  to  be  paid  on  the 
birth  of  a  member's  child,  or  on  the  death 
of  a  member,  or  for  the  funeral  expenses  of 
the  wife  or  child  of  a  member : 

2.  For  the  relief  or  maintenance  of  the  memherj?, 
their  husbands,  wives,  children,  brothers,  or 
sisters,  nephews  or  nieces,  in  old  age,  si(k- 
ness,  or  widowhood,  or  the  endowment  of 
members  or  nominees  of  members  at  any  age: 

3.  For  any  purpose  which  sliall  be  authorizt'd  by 
one  of  her  Majesty's  principal  Secretaries  of 
State,  or  in  Scollaud  by  the  Lord  Advocate, 
as  a  purpose  to  which  the  powers  and  faci- 
lities of  this  Act  ought  to  be  extended : 

Provided,  that  no  member  shall  subscribe  or  con- 
tract for  an  annuity  exceeding  thirty  pounds  per 
annuniy  or  a  sum  payable  on  death,  or  on  any  other 
continffency,  exceeding  two  hundred  pounds : 

And  if  such  persons  so  intending  to  form  and  es- 
tablish such  society  shall  transmit  rules  for  the  go* 
vernment,  guidance,  and  regulation  of  the  same,  to 
the  registrar  aforesaid,  and  shall  obtain  his  certifi- 
cate that  the  same  are  in  conformity  with  law  as 
hereinafter  mentioned,  then  the  said  society  shall  be 
deemed  to  be  fully  formed  and  established  from  the 
date  of  the  said  certificate. 
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X.  In  any  society  in  wliicli  a  sam  of  money  may 
be  insm'ed  payable  on  the  death  of  a  child  under  ten 
years  of  age,  it  shall  not  be  lawful  to  pay  any  sum 
for  the  funeral  expenses  of  such  child,  except  upon 
production  of  a  copy  of  the  entry  in  the  register  of 
deaths,  signed  by  the  registrar  of  the  district  hi 
which  the  child  shall  have  died  ;  and  if  such  ectry 
shall  not  state  that  the  cause  of  death  has  been  cer- 
tified by  a  qualified  medical  practitioner,  or  by  a 
coroner,  a  certificate  signed  by  a  qualified  medical 
practitioner,  stating  the  probable  cause  of  death. 
Shall  be  required,  and  it  shall  not  be  lawful  in  that 
case  to  pay  any  sum  without  such  certificate ;  and 
no  trustee  or  officer  of  any  society,  upon  an  insur- 
ance of  a  sum  payable  for  the  funeral  expenses  of 
any  sucb  ehiid,  made  after  the  passing  of  this  Act, 
shall  knowingly  pay  a  sum  which  shall  raise  the 
whole  amount  receivable  from  one  or  more  than  one 
society  for  the  funeral  expenses  of  a  child  under  the 
age  of  five  years,  to  a  sum  exceeding  six  pounds,  or 
of  a  child  between  five  and  ten  years  to  a  sum  ex* 
ceeding  ten  pounds;  and. any  such  trustee  or  officer 
who  shall  make  any  such  payment  otherwise  than 
as  aforesaid,  or  who  shall  pay  any  such  sum  with- 
out endorsing  the  amount  which  he  shall  pay  on  the 
back  or  at  the  foot  of  the  copy  of  entry  signed  by 
the  said  registrar,  shall  be  liable  to  a  penalty  not 
exceeding  five  pounds  for  every  such  offence,  upon 
eonyiction  thereof  before  two  justices  of  the  county 
or  borough  in  which  such  death  shall  have  taken 
place :  the  said  registrar  shall  be  entitled  to  receive, 
upon  delivery  of  such  copy  of  entry,  for  the  purpose 
of  receiving  money  from  a  friendly  society,  a  fee  of 
one  shilling,  and  it  shall  not  be  lawful  for  him  to 
deliver  more  than  one  such  copy  for  such  purpose, 
except  by  the  order  of  a  justice  of  the  peace. 

XL  ^  And  whereas  many  provident,  benevolent, 
and  charitable  institutions  and  societies  are  formed 
and  may  be  formed  for  the  purpose  of  relieving  the 
physical  want%  and  necessities  of  persons  in  poor 
circumstances,  or  for  improving  the  dwellings  of  the 
labouring  classes,  or  for  granting  pensions,  or  for 
providing  habitations  for  the  members  or  other  per- 
sons elected  by  them,  and  it  is  expedient  to  afford 
protection  to  the  funds  thereof:  **  be  it  enacted,  that 
if  two  copies  of  the  rules  of  any  such  institution  or 
society,  and  from  time  to  time  the  like  copies  of  any 
alterations  or  amendments  made  in  the  same,  signed 
by  three  members  and  the  secretary  thereof,  shall 
be  transmitted  to  the  registrar  aforesaid,  such  regis- 
trar shall,  if  he  shall  find  that  the  same  are  not  re* 
pugnant  to  law,  give  a  certificate  to  that  effect ;  and 
thereupon  the  following  sections  of  this  Act,  that  is 
to  say,  the  seventeenth,  eighteenth,  nineteenth,  twen- 
tieth, twenty- first,  and  twenty- second, fortieth, forty- 
first,  forty-second,  and  forty 'third,  shall  extend  and 
be  applicable  to  the  said  institution  and  society,  as 
fully  as  if  the  same  were  a  society  established  under 
this  Act. 

XII.  The  Act  of  the  thirty -ninth  of  G^^or^e  the 
Third,  chapter  seventy-nine,  aild  the  Act  of  the 
fifty-seventh  of  George  the  Third,  chapter  nineteen, 
and  also  the  Act  of  the  fourteenth  and  fifteenth  of 
her  present  Majestv,  chapter  forty- eight,  relating  to 
uiil;>wful  oaths  in  Ireland^  shall  not  extend  to  any 
society  estviblished  under  this  Act  or  any  of  the 


Acts  hereby  repealed,  or  to  any  meeting  of  tfa« 
members  or  officers  thereof  in  which  society  or  at 
which  meeting  bo  business  whatever  is  transacted 
other  than  that  which  directly  and  immediately  re- 
lates to  the  objects  of  the  society  as  declared  in  the 
rules  thereof,  and  set  forth  in  the  certified  copy 
thereof:  provided,  that  the  trustees  or  other  officer* 
of  the  society,  when  required  under  the  hands  of 
two  of  her  Majesty's  Justices  of  the  Peace,  shall 
give  full  information  to  such  justices  of  the  nature, 
objects,  proceedings,  and  practices  of  such  society, 
and  in  default  thereof  the  provisions  of  the  Acts 
herein  recited  shall  be  in  force  in  respect  of  sucb 
society. 

XIII.  It  shall  be  lawful  for  the  members  of  any 
society  heretofore  formed  and  established,  or  here- 
after to  be  formed  and  established,  at  some  meetii^ 
thereof  to  be  specially  called  in  that  behalf,  to  dis- 
solve or  determine  the  same  by  consent :  provided 
that  no  society  established  under  this  or  any  Ad 
relating  to  friendly  societies  shall  be  dissolved  or 
determined  without  obtaining  the  votes  of  consent 
of  five-sixths  in  value  of  the  then  existing  members 
thereof,  induding  the  honorary  megibers,  if  any,  to 
be  ascertained  in  manner  herein-after  mentioDed, 
nor  without  the  consent  of  all  persons,  if  any,  then 
receiving  or  then  entitled  to  receive  any  relief,  an- 
nuity, or  other  benefit  from  the  funds  thereof,  to  be 
testified  under  their  hands  individually  and  respeo- 
tively,  unless  the  claim  of  every  such  person  be  first 
duly  satisfied,  or  adequate  provision  made  for  sa- 
tisfying such  claim ;  and  for  the  purpose  of  aseer- 
taintng  the  votes  of  such  five-sixths  in  value  of  the 
members  as  aforesaid,  every  member  shall  be  en- 
titled to  one  vote,  and  an  additional  vote  for  every 
five  years  that  he  may  have  been  a  member,  bat  no 
one  member  shall  have  more  than  five  votes  io  the 
whole,  and  the  intended  appropriation  or  division 
of  the  funds  or  other  property  shall  be  fairly  and 
distinctly  stated  in  the  agreement  for  dissohitiov 
prior  to  such  consent  being  given  ;  and  the  agree- 
ment for  such  dissolution  duly  signed  as  aforesaid, 
accompanied  with  a  statutory  declaration  by  one  of 
the  trustees,  or  by  three  members  and  the  secretary^ 
taken  before  a  Justice  of  the  Peaces  that  the  provi- 
sions of  this  Act  have  been  complied  with,  shall-be 
forthwith  transmitted  to  the  registrar,  to  be  by  hiu 
deposited  with  the  rules  of  the  society,  and  such 
agreement  shall  thereupon  be  an  effectual  disehafge 
at  law  and  in  equity  to  the  trustees,  treasurers^  aud 
other  officers  of  such  society,  and  shall  operate  as 
a  release  from  all  the  members  of  the  society  to 
such  trustees,  treasurers,  and  other  officers  \  aad  it 
shall  not  be  lawful  in  any  society  to  direct  a  divi* 
sion  or  appropriation  of  any  part  of  the  stock  thereof, 
except  for  the  purpose  of  carrying  into  effect  the 
general  interests  and  objecta  declared  in  the  rules 
as  originally  oertified,  unless  the  claim  of  every 
member  is  first  duly  satisfied,  or  adequate  provision 
be  made  for  satisfying  such  claims ;  and  in  case  any 
member  of  such  society  shalL  be  dissatisfied  with 
such  provision,  it  shall  be  lawful  for  him  or  her  to 
apply  to  the  judge  of  the  county  court  of  the  dis- 
trict within  whidi  the  usual  place  of  business  of  the 
society  is  situated  for  relief  or  other  order  ;  and  the 
said  judge  shall  have  the  same  powers  to  entertain 
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SQch  appHcatioDy  and  to  make  such  order  or  direc- 
tion in  relation  thereto,  as  lie  may  think  the  justice 
of  the  case  may  require,  as  herein-after  is  enacted 
in  regard  to  the  settlement  of  disputes ;  and  in  the 
•▼ent  of  the  dissolution  or  determination  of  any  so- 
dety,  or  the  division  or  appropriation  of  the  funds 
thereof,  except  in  the  way  berein-before  provided, 
any  tmsteeor  other  officer  or  person  aiding  or  abet- 
ting therein  shalU  on  conviction  thereof  by  two  jus- 
tices, be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  kept  to  hard  labour  for  any 
term  not  exceeding  three  calendar  months,  as  to 
such  justices  shall  seem  meet. 

XIV.  It  shall  be  lawful  for  any  two  or  more  so- 
cieties established  under  this  or  any  of  the  Acts 
hereby  repealed  to  unite  and  become  incorporated 
YD  one  society,  with  or  without  any  dissolution  or 
division  of  the  funds  of  such  societies  or  either  of 
them ;  or  a  society  formed  and  established  under 
this  Act  or  any  of  the  said  repealed  Acts  may  be 
allowed  to  transfer  its  engagements  to  any  other 
friendly  society,  if  any  other  such  society  shall  un- 
dertake to  fulfil  the  engagements  of  such  society, 
upon  such  terms  as  shall  be  agreed  upon  by  the 
major  part  of  the  trustees,  and  also  of  the  commit- 
tee of  management  of  both  societies,  or  the  majority 
of  the  members  of  each  of  such  societies  at  a  gene- 
ral meeting  convened  for  the  purpose. 

XV.  A  person  under  the  age  of  twenty-one  may 
be  elected  or  admitted  as  a  member  of  any  society 
established  under  this  Act  or  any  of  the  AcU  hereby 
repealed,  the  rules  of  which  do  not  prohibit  such 
election,  and  may  and  he  is  hereby  empowered  to  | 
execute  all  necessary  instruments,  and  to  give  all 
necessary  acquittances :  provided  always,  that  dur-  I 
ing  his  nonage  be  shall  not  be  competent  to  hold  ! 
any  office  of  director,  trustee,  treasurer,  or  manager 
of  such  society. 

XVI.  It  shall  be  lawful  for  the  trustee  or  trus- 
tees for  the  time  being  of  any  friendly  society 
formed  and  established  under  this  Act  or  under  any 
of  the  Acts  hereby  repealed,  with  the  consent  of  a 
majority  of  the  members  thereof  present  at  a  special 
or  general  meeting  of  the  society,  to  purchase,  build, 
hire,  or  take  upon  lease  any  building  for  the  pur- 
pose of  holding  such  meetings,  and  to  adapt  and 
furnish  the  same,  and  to  purchase  or  hold  upon 
lease  any  land  not  exceeding  one  acre  for  the  said 

•  purpose  of  erecting  thereon  a  building  for  holding 
the  meetings  of  the  society,  and  such  trustee  or 
trustees  shall  thereupon  hold  the  «ame  in  trust  for 
the  use  of  such  society  ;  and,  with  the  like  consent 
as  aforesaid,  such  trustee  or  trustees  may  mortgage, 
sell,  exchange,  or  let  such  building  or  any  part 
thereof;  and  the  receipt  iu  writing  of  such  trustee, 
or  one  of  such  trustees  for  the  time  being,  shall  be 
a  legal  discharge  for  the  money  arising  from  such 
mortgage,  sale,  exchange,  or  letting;  and  no  mort* 
g<>gee,  purchaser,  tenant,  or  assignee  shall  be  bound 
to  inquire  into  or  ascertain  or  prove  the  consent 
aforesaid,  to  verify  bis  title  2  provided  always,  that 
any  building  purchased  or  appropriated  for  the 
purpose  aforesaid  already  belonging  to  or  in  the 
possession  of  any  friendly  society  heretofore  formed 
and  established  under  the  said  repealed  Acts  or  any 
of  them  may  be  holden  and  dealt  with  as  if  it  had 


been  acquired  under  this  Act;  and  the  land  or  build- 
ings which  may  be  vested  in  the  treasurer,  trustee, 
or  other  officer  thereof  for  the  time  being  shall 
thereupon  vest  in  the  trustee  or  trustees  for  the  time 
being  of  such  society,  for  the  same  estate  and  inte- 
rest as  the  said  treasurer,  trustee,  or  other  officer 
may  have  therein,  without  any  conveyance  or  as- 
signment whatever:  provided  nevertheless,  that  all 
money  spent  in  purchasing,  building,  hiring  or  tak- 
ing upon  lease  any  building  for  the  purpose  of  hold->> 
ing  such  meetings,  and  in  adapting  and  furnishing 
the  same,  be  raised  according  to  the  rules  of  the 
society  on  such  behalf  inserted ;  and  this  section 
shall  apply  to  any  society  registered  under  the  in- 
dustrial and  Provident  Societies  Act,  1852,  and  to 
any  building  or  land  to  be  purchased,  built,  hired, 
or  taken  on  lease,  for  the  purposes  of  the  labour, 
trade,  or  handicrafl  of  such  society,  in  all  respects 
as  hereby  enacted  with  regard  to  any  building  or 
land  for  the  holding  the  meetings  of  any  friendly 
society. 

XVII.  Every  friendly  society  established  under 
this  Act  shall,  at  some  meeting  of  its  members,  and 
by  a  resolution  of  a  majority  of  the  members  then 
present,  nominate  and  appoint  one  or  more  person 
or  persons  to  be  trustee  or  trustees  for  the  said  so- 
ciety, and  the  like  in  the  case  of  any  vacancy  in  the 
said  office ;  and  a  copy  of  the  resolution  so  appoint- 
ing such  person  or  persons  to  the  office  of  trustee, 
and  signed  by  such  trustee  or  trustees  and  by  the 
secretary  of  the  said  society,  shall  be  sent  to  the 
registrar,  to  be  by  him  deposited  with  the  rules  of 
the  said  society  in  his  custody :  provided  always, 
that  where  no  trustee  shall  have  been  appointed  in 
any  society  established  under  any  one  of  the  Acts 
hereby  repealed,  the  treasurer  thereof,  or  other 
person  who  has  custody  of  the  monies  of  such  so- 
ciety, shall  be  taken  to  be  a  trustee  within  the 
meaning  of  this  Act. 

XVIII.  All  real  and  personal  estate  whatsoever 
belonging  to  any  such  society  established  under  this 
Act  or  any  of  the  Acts  hereby  repealed  shall  be 
vested  in  such  trustee  or  trustees  for  the  time  being, 
for  the  use  and  benefit  of  such  society  and  the  mem- 
bers thereof,  and  the  real  or  personal  estate  of  any 
branch  of  a  society  shall  be  vested  in  the  trustees 
of  such  branch,  and  be  under  the  control  of  such 
trustee  or  trustees,  their  respective  executors  or 
administrators,  according  to  their  respective  claims 
and  interest,  and  upon  the  death  or  removal  of  any 
such  trustee  or  trustees  the  same  shall  vest  in  the 
succeeding  trustee  or  trustees  for  the  same  estate 
and  interest  as  the  former  trustee  or  trustees  had 
therein,  and  subject  to  the  same  trusts,  without  any 
conveyance  or  assignment  whatsoever,  save  and  ex- 
cept in  the  case  of  stocks  and  securities  in  the  pub- 
lic funds  of  Great  Britain  and  Irdand^  which  shall 
be  transferred  into  the  name  or  names  of  such  new 
trustee  or  trustees ;  and  in  all  actions  or  suits  or 
indictments,  or  summary  proceedings  before  magis- 
trates, touching  or  concerning  any  such  property, 
the  same  shall  be  stated  to  be  the  property  of  the 
person  or  persons  for  the  time  being  holding  the 
said  office  of  trustee,  in  his  or  their  proper  name 
or  names,  as  trustees  of  such  society,  without  any 
further  description. 
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XIX.  The  trustee  or  trustees  of  any  such  society 
are  hereby  authorized  to  bring  or  defend,  or  cause 
to  be  brought  or  defended,  any  action,  suit,  or  pro- 
secution in  any  court  of  law  or  equi£y,  touching  or 
concerning  the  property,  right,  or  claim  to  pro- 
perty of  the  society  for  which  he  or  they  are  such 
trustee  or  trustees  as  aforesaid :  and  such  trustee  or 
trustees  shall  and  may,  in  all  cases  concerning  the 
real  or  personal  property  of  such  society,  sue  and 
be  sued,  plead  and  be  impleaded,  in  any  court  of 
law  or  equity,  in  his  or  their  proper  name  or  names 
as  trustee  or  trustees  of  such  society,  without  other 
description ;  and  no  such  action,  suit,  or  prosecu- 
tion shall  be  discontinued  or  shall  abate  by  the 
death  of  such  person,  or  his  removal  from  the  office 
of  trustee,  but  the  same  shall  and  may  be  proceeded 
in  by  or  against  the  succeeding  trustee  or  trustees 
as  if  such  death  or  removal  had  not  taken  place ; 
and  such  succeeding  trustee  or  trustees  shall  pay  or 
receive  the  like  costs  as  if  the  action  or  suit  or  pro- 
secution had  been  commenced  in  his  or  their  name 
or  names,  for  the  benefit  of  or  to  be  reimbursed 
from  the  funds  of  such  society. 

XX.  Provided  nevertheless,  that  no  trustee  or 
trustees  of  any  such  society  shall  be  liable  to  make 
good  any  deficiency  which  may  arise  or  liappen  in 
the  funds  of  such  society,  but  shall  be  liable  only 
for  (he  monies  which  shall  be  actually  received  by 
him  on  account  of  such  society. 

XXI.  The  treasurer  of  every  such  society,  and 
every  treasurer  hereafter  appointed  in  any  society 
established  under  any  of  the  repealed  Acts,  or  any 
other  officer  who  is  required  by  the  rules  to  give 
security,  shall,  before  he  take  upon  himself  the  ex- 
ecution of  his  office,  become  bound,  with  one  suffi- 
cient surety,  in  a  bond  according  to  the  form  set 
forth  in  the  third  schedule  to  this  Act,  or  give  the 
security  of  a  guarantee  society  established  in  Lqn- 
doHf  in  such  penal  sum  as  the  society  or  the  com- 
mitee  of  management  shall  direct  and  appoint,  con- 
ditioned for  his  just  and  faithful  execution  of  his 
said  office  of  treasurer,  and  for  rendering  a  just 
and  true  account  of  all  monies  received  or  paid  by 
him  on  account  of  the  said  society  at  such  times  as 
the  rules  of  the  said  society  shall  direct  and 
appoint,  and  at  such  times  as  he  shall  be  re- 
quired so  to  do  by  the  trustee  or  trustees  of 
the  said  society,  or  by  a  majority  of  the  said 
committee  of  management,  or  by  a  majority  of  the 
members  present  at  any  meeting  of  such  society  ; 
and  every  such  bond  shall  be  given  to  the  trustee 
or  trustees  of  the  said  society  for  the  time  being  ; 
and  if  the  same  shall  at  any  time  become  forfeited, 
it  shall  be  lawful  for  such  trustee  or  trustees  for 
the  time  being  to  sue  upon  such  bond  for  the  use 
of  such  society ;  and  in  Scotland  such  bond  shall 
have  the  same  force  and  efiect  as  a  bond  there  in 
use  duly  attested  and  completed,  and  containing  n 
clause  of  registration  for  execution  as  well  as  for 
preservation  in  the  books  of  council  and  session 
and  other  judges  books  competent,  and  shall  b^ 
registered  in  such  books  accordingly,  with  a  view 
to  diligence. 

XXil.  Every  such  treasurer  or  other  officer, 
whether  appointed  before  or  after  the  passing  of 
this  Act,  at  such  times  as  by  the  rules  of  such  so- 


ciety he  should  render  such  account  at  aforesaid, 
or  upon  being  required  so  to  do  by  the  trustee  or 
trustees  of  such  society,  or  by  a  majority  of  the 
said  committee  of  management,  or  by  a  majority 
of  the  members  present  at  a  meeting  of  the  said 
society  as  aforesaid,  within  seven  days  after  such 
requisition  shall  render  to  the  trustee  or  trustees  of 
the  society,  or  to  the  said  committee  of  manage* 
ment,  or  to  the  members  of  such  society  at  a  meet- 
ing of  the  society,  a  just  and  true  account  of  all 
monies  received  and  paid  by  him  since  he  last  ren* 
dered  the  like  account,  and  of  the  balance  then  re- 
maining in  his  hands,  and  of  all  bonds  or  securities: 
of  such  society,  which  account  the  said  trustee  or 
trustees  or  committee  of  management  shall  cause, 
to  be  audited  by  some  fit  and  proper  person  or 
persons  by  them  to  be  appointed ;  ^nd  such  trea- 
surer, if  thereunto  required,  upon  the  said  account 
being  audited,  shall  forthwith  hand  over  to  the  said 
trustee  or  trustees  the  balance  which  on  such  audit 
shall  appear  to  be  due  from  him,  and  shall  also,  if 
required,  hand  over  to  such  trustee  or  trustees  all 
securities  and  efi*ects,  books,  papers,  and  property 
of  the  said  society  in  his  hands  or  custody ;  and  if 
he  fail  to  do  so,  the  trustee  or  trustees  of  the  said 
society  may  sue  upon  the  bond  aforesaid,  or  may 
sae  such  treasurer  in  the  county  court  of  the  dis- 
trict, or  in  any  of  the  Superior  Gourts  of  Common. 
Law,  or  in  any  other  eourt  having  jurisdiction,  for 
the  balance  appearing  to  have  been  due  from  him 
upon  the  account  last  rendered  by  him,  and  for  all 
the  monies  since  received  by  him  an  account  of  the 
said  society,  and  for  the  securities  and  effects,  books^ 
papers,  and  property  in  his  hands  or  custody,  leav-^ 
inff  him  to  set  off  in  such  action  the  sums,  if  any, 
which  he  may  have  since  paid  on  account  c^  the 
said  society ;  and  in  such  action  the  said  trustee  or 
trustees  shall  be  entitled  to  recover  their  full  costa 
of  suit,  to  be  taxed  as  between  attorney  and  client. 
XXIII.  If  any  person  already  appointed  or  em- 
ployed or  hereafter  to  be  appointed  or  employed  to 
or  in  any  office  in  any  friendly  society  established 
under  this  Act  or  under  any  of  the  Acts  hereby 
repealed,  whether  such  appointment  or  employment 
was  before  or  after  the  legal  establishment  of  such 
society,  and  having  in  his  hands  or  possession,  by 
virtue  of  his  office,  any  monies  or  property  whatso- 
ever of  such  society,  or  any  deeds  or  securities  be- 
longing to  such  society,  shall  die,  or  become  bank- 
rupt or  insolvent,  or  have  any  execution  or  attach- 
ment or  other  process  issued  against  him  or  any 
part  of  his  property,  or  shall  have  any  action  or 
diligence  raised  against  his  lands,  goods,  chattelsi 
or  effects,  or  property  or  other  estate,  heritable  or 
moveable,  or  shall  make  any  assignment,  disposi- 
tion, assignation,  or  other  conveyance  for  the  her 
nefit  of  his  creditors,  the  heirs,  executors,  adminis- 
trators,  or  assignees  of  every  such  officer,  and  every 
other  person  having  or  claiming  right  to  the  pro- 
perty of  such  officer,  and  the  sheriff  or  other  per- 
son executing  such  process,  and  the  party  using 
such  action  or  diligence  respectively,  shall,  upon 
demand  iu  writing  made  by  the  treasurer  or  by  the 
trustee  or  any  two  of  the  trustees  of  such  society, 
or  any  person  appointed  at  some  meeting  of.  the 
society  to  make  such  demand,  deliver  and  pay  over 
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all  nioh  tnonieSft  property,  deeds,  and  securities  be- 
loDgiDg  to  such  society  to  such  person  as  such 
treasurer  or  trustees  shall  appoint,  and  shall  pay, 
out  of  the  estate,  asseta,  or  effects,  heritable  or 
moveable,  of  such  officer,  all  sums  of  money  due 
which  such  officer  shall  have  received,  before  any 
other  of  his  debts  are  paid,  and  before  any  other 
claims  upon  him  shall  be  satisfied,  and  before  the 
money  directed  to  be  levied  by  such  process 
aforesaid,  or  which  may  be  recovered  or  recover- 
able under  such  diligence,  b  paid  over  to  the  party 
issaiag  such  process  or  using  such  diligence  ;  and 
all  such  assets,  lands,  goods,  chattels,  property,  es- 
tates, and  effects  shall  be  bound  to  the  payment, 
discharge,  and  satisfaction  of  such  claims. 

XXIV.  If  any  officer,  member,  or  other  person, 
being  or  representing  himself  to  be  a  member  of 
SQch  society,  or  the  nominee,  executor,  administra- 
tor, or  assignee  of  a  member  thereof,  or  any  per- 
son whatsoever,  by  false  representation  or  imposi- 
tion, shall  obtain  possession  of  any  monies,  securi- 
ties, books,  papers,  or  other  effects  of  such  society, 
or  having  the  same  in  bis  possession  shall  withhold 
or  misapply  the  same,  or  shall  wilfully  apply  any 
part  of  the  same  to  purposes  other  than  those  ex- 
pressed or  directed  in  the  rules  of  such  society,  or 
any  part  thereof,  it  shall  be  lawful  in  England  for 
any  Justice  of  the  Peace  acting  in  the  county  or 
borough  in  which  the  place  of  business  of  such  so- 
ciety shall  be  situated,  upon  complaint  made  by 
any  person  on  behalf  of  such  society,  to  summon 
the  person  against  whom  such  complaint  is  made 
to  appear  at  a  time  and  place  to  be  named  in  such 
summons;  and  any  two  justices  present  at  the 
time  and  place  mentioned  in  such  summons  shall 
proceed  to  hear  and  determine  the  said  complaint, 
in  manner  directed  by  the  Act  passed  in  the  elc' 
venth  and  twelfth  years  of  her  present  Majesty, 
chapter  forty-three ;  and  in  Scotland  every  such 
offenoe  may  be  prosecuted  by  summary  complaint 
at  the  instance  of  the  procurator  fiscal  of  the 
county,  or  of  the  society,  with  his  concurrence,  be- 
fore the  sherifi^;  and  if  the  said  justices  or  sheriffs 
respectively  shall  determine  the  said  complaint  to 
be  proved  against  such  person,  they  shall  adjudge 
aod  order  him  to  deliver  up  all  such  monies,  secu- 
rities, books,  papers,  or  other  effects  to  the  society, 
or  to  repay  the  amount  of  money  applied  impro- 
perly, and  to  pay,  if  they  think  fit,  a  further  sum 
of  money  not  exceeding  twenty  pounds,  together 
with  costs  not  exceeding  twenty  shillings ;  and,  in 
default  of  such  delivery  of  effects,  or  repayment  of 
such  amount  of  money,  or  payment  of  such  penalty 
and  costs  aforesaid,  the  said  justices  or  sheriffs  may 
order  the  said  person  so  convicted  to  be  imprisoned 
in  the  common  gaol  or  bouse  of  correction,  with  or 
without  hard  labour,  for  any  time  not  exceeding 
three  months :  provided,  that  nothing  herein  con- 
tained shall  prevent  the  said  society,  or  in  Scotland 
her  Majesty's  advocate,  from  proceeding  by  indict- 
ulent  against  the  said  party :  provided  also,  that  no 
person  shall  be  proceeded  against  by  indictment  if  a 
conviction  shall  have  been  previously  obtained  for 
the  same  offence  under  the  provisions  of  this  Act. 

XXV.  Before  any  friendly  society  shall  be  esta- 
blished under  this  Act,  the  persons  intending  to  es- 


tablish the  same  shall  agree  upon  and  frame  a  set 
of  rules  for  the  regulation,  government,  and  mar 
nagement  of  such  society ;  and  in  such  rules  they 
may,  amongst  other  things,  make  provision  for  ap- 
pointing a  general  committee  of  management  of 
such  society,  and  delegating  to  such  committee  all 
or  any  of  the  powers  given  by  this  Act  to  the 
members  of  friendly  societies  formed  or  established 
under  or  by  virtue  of  the  same;  and  such  roles ' 
shall  set  forth, 

1.  The  name  of  the  society  and  place  of  meet- 
ing for  the  business  of  the  society : 

2.  The  whole  of  the  objects  for  which  the  so- 
ciety is  to  be  established,  the  purposes  for 
which  the  funds  thereof  shall  be  applicable,  and 
the  conditions  under  which  any  member  may 
become  entitled  to  any  benefit  assured  thereby, 
and  the  fines  and  forfeitures  to  be  imposed  on 
any  member  of  such  society  : 

3.  The  manner  of  making,  altering,  ameliding, 
and  rescinding  rules : 

4.  A  provision  for  the  appointment  and  removal 
of  a  general  committee  of  management,  of  a 
trustee  or  trustees,  treasurer,  and  other  offi« 
cers : 

«5.  A  provision  for  the  investment  of  the  funds, 
and  for  an  annual  or  periodical  audit  of  ac- 
counts : 
6.  The  manner  in  which  disputes  between  the 
society  and  any  of  its  members,  or  any  per- 
son claiming  by  or  through  any  member,  or 
under  the  roles,  shall  be  settled : 
And  the  rules  of  every  such  society  shall  provide 
that  all  monies  received  or  paid  on  account  of  each 
and  every  particular  fund  or  benefit  assured  to  the 
members  thereof,  their  husbands,  wives,  children, 
fathers,  mothers,  brothers  or  sisters,  nephews  or 
nieces,  for  which  a  separate  iMe  of  contributions 
payable  shall  have  been  adopted,  shall  be  entered 
in  a  separate  account,  distinct  from  the  monies  re- 
ceived and  paid  on  account  of  any  other  benefit  or 
fund,  and  also  that  a  contribution  shall  be  made  to 
defray  the  necessary  expenses  of  management,  and 
a  separate  account  shall  be  kept  of  sudi  contribu* 
tions  and  expenses. 

XXVI.  Two  printed  or  written  copies  of  such 
rules,  signed  by  three  of  the  intended  members  and 
the  secretary  or  other  officer,  shall  be  transmitted 
to  the  registrar  aforesaid,  and  the  said  registrar 
shall  advise  with  the  secretary  or  other  officer,  if 
required,  for  the  purpose  of  ascertaining  whether 
the  said  rules  are  calculated  to  carry  into  effect 
the  intentions  and  object  of  the  persons  who  de- 
sire to  form  such  society,  and  if  the  registrar  shall 
find  that  such  rules  are  in  conformity  with  law  and 
with  the  provisions  of  tliis  Act,  he  shall  give  a  cer- 
tificate in  the  form  set  forth  in  the  second  schedula 
to  this  Act,  and  shall  return  one  of  the  said  copies 
to  the  said  society,  and  shall  keep  the  other  in  such 
manner  as  shall  from  time  to  time  be  directed  by 
one  of  her  Majesty's  principal  Secretaries  of  State, 
and  for  which  certificate  no  fee  shall  be  payable  to 
the  said  registrar ;  and  all  rules,  when  so  certified 
as  aforesaid,  shall  be  binding  on  the  several  mem- 
bers of  the  said  society:  provided  always,  tliat  it  shall 
not  be  lawful  for  the  said  registrar  to  grant  any 
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aoch  certificate  to  a  society  assuring  to  any  mem- 
ber thereof  a  certain  annuity  or  certain  superan* 
noation,  deferred  or  immediate,  unless  the  tables 
of  contributions  payable  for  such  kind  of  assurance 
shall  have  been  certified  under  the  hand  of  the  ac- 
tuary to  the  Commissioners  for  Reduction  of  the 
National  Debt/  or  by  an  actuary  of  some  life  as- 
surance company  established  in  London,  Edinburghy 
or  DubUn,  who  shall  have  exercised  the  profession 
of  actuary  for  at  least  five  years,  and  such  certifi- 
cate be  transmitted  to  the  registrar,  together  with 
the  copies  of  the  rules  aforesaid. 

XXVIL  After  the  rules  of  a  friendly  society 
shall  have  been  so  certified  by  the  registrar  as 
aforesaid,  it  shall  be  lawful  for  such  society,  by 
resolution  at  a  meeting  specially  called  for  that 
purpose,  to  alter,  amend,  or  rescind  the  same  or 
any  of  them,  or  to  make  new  rules ;  and  it  shall 
be  lawful  for  any  friendly  society  formed  and  esta- 
blished under  any  of  the  Acts  hereby  repealed  to 
alter,  amend,  or  rescind  the  rules  by  which  their 
society  is  governed,  regulated,  or  managed,  or  to 
make  new  rules :  provided  always,  that  two  copies 
of  the  proposed  alterations  or  amendments,  and  of 
such  new  rules,  signed  by  three, members  of  such 
society,  and  the  secretary  or  other  officer,  shall  be 
transmitted  to  the  said  registrar,  to  one  of  which 
shall  be  attached  a  declaration  by  the  secretary  or 
one  of  the  officers  of  such  society,  that  in  making 
the  same  the  rules  of  such  society  respecting  the 
^  making,  altering,  amending,  and  rescinding  rules, 
or  the  directions  of  the  Act  under  which  such  so- 
c  e*y  was  established,  have  been  duly  complied 
with  ;  and  if  the  6ai<^  registrar  shall  find  that  such  al- 
terations, amendments,  or  new  rules  are  in  confor- 
mity with  law,  he  shall  give  to  the  society  a  certi- 
ficate in  the  form  set  forth  in  the  schedule  to  this 
Act,  and  return  one  of  the  copies  to  the  society, 
and  shall  keep  the  other,  with  the  rules  of  such  so- 
ciety, in  his  custody,  and  for  which  certificate  no 
fee  shall  be  payable  to  the  said  registrar,  and  as 
against  such  member  or  person  such  certificate 
rtiall  be  conclusive  of  the  validity  thereof;  and  all 
rules,  alterations,  and  amendments,  when  so  certi- 
fied as  aforesaid,  shall  be  binding  on  the  several 
members  of  the  said  society,  and  all  persons  claim- 
ing on  account  of  a  member  or  under  the  said 
rules ;  but  unless  and  until  the  same  shall  be  so 
certified  as  aforesaid,  such  rules,  alterations,  and 
amendments  shall  have  no  force  or  validity  what- 
soever. 

XXVIII.  Whenever  any  friendly  society  esta- 
blished under  this  Act  or  under  any  of  the  Acts 
hereby  repealed  shall  change  iu  place  of  business, 
notice  of  such  change,  under  the  hands  of  two  of  the 
trustees  or  three  members  and  secretary  or  other 
officer,  shall,  within  fourteen  days  thereafter,  be  sent 
to  the  said  registrar. 

XXIX.  If  any  person  shall  give  to  any  member 
of  a  friendly  society  established  under  this  Act  or 
under  any  of  the  said  repealed  Acu,  or  to  any  per- 
son intending  or  applying  to  become  a  member  of 
sich  society,  a  copy  of  any  rules,  or  of  any  altera- 
tions or  amendments  of  the  same,  other  than  those 
respectively  which  have  been  enrolled  with  any  clerk 
of  tlie  peace  or  certified  by  the  registrar,  with  a  copy 


of  his  certificate  appended  thereto,  under  ooloor  that 
the  same  are  binding  upon  the  members  of  such  so- 
ciety, or  shall  make  any  alterations  in  or  addition 
to  any  of  the  rules  or  tables  of  such  society  after 
they  shall  hare  been  respectively  enrolled  or  certi- 
fied by  the  registrar,  and  shall  circulate  the  same, 
purporting  that  they  have  been  duly  enrolled  or 
certified  under  this  or  any  of  the  said  repealed  Acts, 
when  they  have  not  been  so  duly  enrolled  or  certi- 
fied, every  person  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor* 

XXX.  All  rules  and  tables  of  any  society  esta- 
blished under  this  Act  or  any  of  the  said  repealed 
Acts,  and  all  alterations  and  amendments  thereof, 
and  all  copies  thereof  or  extracts  therefrom,  and  all 
writings  and  documents  relating  to  a  friendly  socr- 
ety,  and  purporting  to  be  signed  by  the  rt^strar, 
shall,  in  the  absence  of  any  evideoce  to  the  contrary 
be  received  in  all  courts  of  law  and  equity,  and  else- 
where, without  proof  of  the  signature  thereto. 
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XXXI.  When,  on  the  death  of  an}'  member  of  a 
societv  established  under  this  Act  or  any  of  the  said 
repealed  Acts,  a  snni  of  money  not  exceeding  fifty 
potuids  shall  bec5itiefttyable,  the  same  shall  be  paid 
^y  the  trustees  of  such  society  to  the  person  directed 
by  the  rales  thereof,  or  nominated  by  the  deceased, 
in  writing  deposited  with  the  secretary  (such  person 
being  the  husband,  wife,  father,  mother,  child,  bro- 
ther or  sister,  nephew  or  niece  of  such  member)  ; 
mud  in  case  there  shall  be  no  such  direction  or  no- 
Qiioatipn,  or  the  person  so  nominated  shall  have 
$ed  before  the  deceased  member,  or  in  case  the 
member  shall  have  revoked  such  nomination,  then 
such  sum  shall  be  paid  to  the  person  who  shall  ap- 
pear to  the  said  trustees  to  be  entitled  under  the 
Statute  of  Distributions  to  receive  the  same,  with- 
out taking  out  letters  of  administration  in  England 
or  Jreitrnd,  and  without  confirmation  in  ScoUand : 
provided*  that  wherever  the  trustee  or  trustees  of 
any  such  society,  after  the  decease  of  any  member 
thereof,  shall  have  paid  and  divided  any  such  sum 
of  money  to  or  amongst  any  person  or  persons  who 
aball  at  the  time  of  such  payment  appear  to  such 
trustee  or  trustees  to  be  entitled  to  the  effects  of 
any  deceased  member  who  has  died  intestate,  with- 
out having  appointed  any  nominee  as  aforesaid,  the 

'payment  of  any  such  sum  shall  be  valid  and  effec- 
tual with  respect  to  any  demand  from  any  other 
person  or  persons  as  next  of  klu  of  sachHecea^od 
meffiberp  or  as  the  lawful  representative  or  repre- 
fentatives  of  such  member,  against  the  funds  of  such 
society  or  against  the  trustees  thereof;  but  never- 
theless suqh  next  of  kin  or  representative  shall  have 
his  or  bar  lawful  remedy  for  such  money  so  paid  as 
aforesaid  against  the  person  or  persons  who  shall 
faaveTaeeived  tho  same.     -  /  ; , 

XXXII.  The  trustee  or  trustees  of  every  friendly 
society  established  under  this  Act  or  any  of  the  said 
repealed  Acts  shall  from  time  to  time,  witli  the 
consantof  the  committee  of  .management  of  such 
sodety,  or  of  a  majority  of  the  members  of  such 
society  present  at  a  general  or  special  meeting 


thereof,  or  in  accordance  with  the  rules  of  such 
society,  invesl  the  funds  of  such  society,  or  any 
part  thereof,  to  any  an^ount,  in  any  savings  bank, 
or  in  the  public  funds,  or  with  the  Commissioners 
for  the  Reduction  of  tlie  National  Debt,  as  herein- 
after mentioned,  or  in  such  other  security  as  the 
rules  of  such  society  .nray  direct,  not  being  the  pur- 
chase of  house  or  land,  (save  and  except  the  pur- 
chase of  buildings  wherein  to  hold  tlie  meetings  or 
transact  the  business  of  such  society,  as  hereinbefore 
raeutiunedt)  and  not  being  the  purchase  of  shares 
in  any  joint  stock  company  or  otlier  company,  wltli 
or  without  charter  of  incorporation,  anj  not  being 
personal  security,  except  in  the  case  of  a  member 
of  one  full  year's  standing  at  least,  and  in  respect 
of  a  sum  not  exceeding  oue  half  the  amount  of  his 
assurance  on  life,  sucli  member  providing  the  writ- 
ten security  of  himself  and  two  satisfactory  sureties 
for  repayment,  and  in  case  of  such  member  s  death 
before  repayment  the  amount  of  such  advance,  with 
interest,  may  be  deducted  from  the  sum  so  assured, 
witliout  prejudice  in  the  meantime  to  the  operation 
of  such  security. 

XXX III.  Every  friendly  society  established  un- 
der this  Act  which  does  not  assure  the  payment  in 
any  event  of  a  sum  exceeding  two  hundred  pounds, 
or  an  annnity  exceeding  thirty  pounds  per  annutn^ 
may  pay  any'sum  of  money  not  less  than  fifty  pounds 
into  the  bank  of  England  or  Ireland^  to  the  account 
of  the  Commissioners  for  the  Reduction  of  the  Na- 
tional Debt,  upon  the  declaration  of  the  trustee  or 
of  the  trustees,  or  any  two  or  more  of  them,  that 
such  monies  belong  exclusively  to  the  said  society ; 
and  the  cashier  of  tlie  Bank  of  England  is  hereby 
required  to  receive  all  such  monies,  and  to  place  the 
same  to  the  account  raised  in  the  name  of  the  said 
Commissioners  in  the  book  of  tlie  bank,  named 
"  The  Fund  for  Friendly  Societies  ;**  and  if  such 
declaration  shall  not  be  true,  then  and  in  every  such 
case  the  sum  of  money  so  paid  in  on  such  declara- 
tion shall  be  forfeited  to  the  said  Commissioners^ 
and  shall  be  applied  by  them  in  the  manner  directed 
by  any  Act  or  Acts  for  the  time  being  in  force  re- 
kting  to  savings  banks  with  respect  to  the  account 
of  such  banks ;  and  the  regulation  of  receipts,  cer- 
tificates, or  orders  concerning  savings  banks  sliali 
be  deemed  applicable  to  monies  paid  in  as  afuresaiii 
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under  the  aathority  of  this  Act,  as  if  the  same  had 
been  herein  repeated ;  and  every  such  society,  on 
paying  money  directly  into  the  bank  as  aforesaid, 
shall  be  entitled  to  receive  receipts  bearing  interest 
at  the  rate  of  twopence  per  centum  per  diem  :  pro- 
vided, that  every  society  which  shall  deposit  any 
part  of  its  funds  in  any  savings  bank,  or  with  the 
Commissioners  for  Reduction  of  the  National  Debt, 
shall  furnish  to  the  said  Commissioners  from  time 
to  time  such  accounts  as  they  may  require  in  refe- 
rence to  the  funds  so  deposited. 

XXXIV.  Every  society  already  established  un- 
der any  of  the  Acts  hereby  repealed,  which  shall 
have  heretofore  invested  any  part  of  its  funds  with 
the  Commissioners  for  the  Reduction  of  the  Na- 
tional Debt,  shall  be  entitled  to  pay  into  the  Bank 
of  England  or  Ireland^  in  sums  of  not  less  than 
fifty  pounds,  money  received  from  members  on  ac- 
count of  assurances  made  before  the  passing  of  tliis 
Act,  and  to  receive  receipts  for  the  same  bearing 
interest  at  such  rate  or  rates  as  such  society  has 
hitherto  been  entitled  to  receive  on  account  of  such 
assurances  ;  that  is  to  say,  for  money  invested  with 
the  Commissioners  by  any  society  legally  established 
before  the  twenty  -eighth  day  of  July  in  the  year 
one  thousand  eight  hundred  and  twenty- eight,  on 
account  of  any  assurance  made  before  the  fifteenth 
day  of  August  in  the  year  one  thousand  eight  hun- 
dred and  nfty,  threepence  per  centum  per  diem; 
and  on  account  of  any  assurance  effected  after  that 
day,  twopence  per  centum  per  diem;  and  for  mo- 
ney invested  with  the  Commissioners  by  any  society 
established  between  the  twenty-eighth  day  of  July 
in  the  year  one  thousand  eight  hundred  and  twenty 
eight  and  the  fifteenth  day  of  August  in  the  year 
one  thousand  eight  hundred  and  fifty,  on  account  of 
assurances  made  before  the  fifteenth  day  of  August 
in  the  year  one  thousand  eight  hundred  and  fifty, 
twopence  halfpenny  per  centum  per  diem  ;  and  on 
account  of  any  assurance  effected  after  that  day, 
twopence  jD0r  centum  per  diem;  and  for  money  in- 
vested with  the  Commissioners  by  any  society  esta- 
blished since  the  fifteenth  day  of  July  one  thousand 
eight  hundred  and  fifty,  the  sum  of  twopence  per 
centum  per  diem  :  provided  that  the  trustees  of 
every  society  which  shall  have  invested  or  shall 
invest  any  part  of  its  funds  with  the  said  Commis- 
sioners shall  furnish  fVom  time  to  time  such  accounts 
and  returns  as  the  said  Commissioners  shall  require, 
and  shall  satisfy  the  said  Commissioners  that  they 
are  legally  entitled  to  receive  such  interest  as  afore- 
said, and  to  make  such  further  investment. 

XXXV.  Where  any  friendly  society  shall  with- 
draw money  invested  by  them  with  the  Commission- 
ers for  the  Reduction  of  the  National  Debt,  such 
society  shall  not  be  entitled  to  make  any  further 
deposit  with  the  said  Commissioners  without  the 
consent  of  the  said  Commissioners,  or  of  the  comp- 
troller general  or  assistant  comptroller  under  them. 

XXXVI.  Whenever  it  shall  happen  that  any  per- 
son, being  or  having  been  a  trustee  of  any  society 
established  under  this  Act  or  any  Act  hereby  re- 
pealed, and  whether  he  shall  have  been  appointed 
before  or  after  the  Ifigal  establishment  thereof,  in 
whose  name  any  port  of  the  several  stocks,  annui' 
ties,  and  fundi  belonging  to  any  such  society,  trans- 


ferable at  the  Bank  of  England  or  Jrelandt  or  in 
the  books  of  the  Governor  and   Company  of  the 
Bank  of  England  or  Ireland^  or  in  any  savings 
bank,  is  or  shall  be  standing,  shall  be  out  of  Eng- 
land  or  Ireland  or  Scotland  respectively,  or  shall 
have  been  removed  from  his  office  pf  trustee,  or 
shall  be  a  bankrupt,  insolvent,  or  lunatic,  or  it  shall 
be  unknown  whether  such  trustee  is  living  or  dead, 
it  shall  be  lawful  for  the  registrar,  after  receiving 
■  an  application  in  writing  from  the  secretary  of  the 
j  society  and  three  members  thereof,  and  upon  proof 
j  satisfactory  to  such  registrar,  to  direct  the  Account- 
;  ant  General  or  other  proper  officer  for  the  time 
!  being  of  the  said  Governor  and  Company  of  the 
,  Bank  of  England  or  Ireland^  or  of  any  savings  bank, 
:  to  transfer  in  the  books  of  the  said  company  or  of 
the  said  savings  bank  such  stooks,  annuities,  or  funds, 
standing  as  aforesaid,  into  the  name  of  the  trustee 
who  shall  be  newly  appointed,  and  to  pay  to  him  from 
time  to  time  the  dividends  thereof  j  and  if  one  of 
two  or  more  such  trustees  shall  die,  pr  be  removed 
from  his  office  of  trustee,  or  become  bankrupt  or 
insolvent,  it  shall  be  lawful  for  the  registrar,  on  the 
like  application,  to  direct  that  the  other  or  others 
of  the  trustees  shall  transfer  such  stocks,  annuities, 
or  funds  into  the  name  of  such  person  as  may  have 
been  appointed  in  his  stead,  jointly  with  the  conti- 
nuing trustee  or  trustees. 

XXXVII.  No  copy  of  rules,  nor  power,  warrant, 
or  letter  of  attorney  granted  by  any  person  as  trus- 
tee of  any  society  established  under  this  Act  or  any 
pf  the  Acts  hereby  repealed,  for  the  transfer  of  any 
share. in  the  public  funds  standing  in  the  name  of 
such  trustee,  nor  any  order  or  receipt  for  money 
contributed  to  or  received  from  the  funds  of  any 
such  society,  by  any  person  liable  or  entitled  to  pay 
or  receive  the  same  by  virtue  of  the  rules  thereof 
or  of  this  Act,  nor  any  bond  to  be  given  to  or  on 
account  of  any  such  society,  or  by  the  treasurer  or 
any  officer  thereof,  nor  any  draft  or  order,  nor  any 
form  of  policy,  nor  any  appointment  of  any  agent, 
nor  any  certificate  or  other  instrument  for  the  revo- 
cation of  any  such  appointment,  nor  any  other  do- 
cument whatever  required  or  authorized  by  or  in 
pursuance  of  this  Act  or  the  rules  of  any  society, 
shall  be  liable  to  stamp  duty :  provided,  that  no 
exemption  from  any  of  the  duties  granted  by  any 
Actor  Acts  relating  to  stamp  duties  shall  be  deemed 
to  extend  to  any  society  which  shall  assure  the  pay- 
ment of  money  exceeding  two  hundred  po(;inds,  or 
which  shall  assure  the  payment  of  any  money  on  the 
death  of  a  member  to  any  person,  except  executors, 
administrators,  or  assigns  of  suph  member,  or  the 
husband,  wife,  father,  mother,  child,  brother,  sister, 
nephew,  or  niece  of  such  member. 

XXXVIII.  If  any  person  shall  become  a  mem- 
ber of  more  than  one  society,  whereby  certain  be- 
nefits shall  accrue  on  account  of  the  same  kind  of 
assurance  from  more  than  one  society,  it  shall  not 
be  lawful  for  him,  or  for  any  person  entitled  through 
or  under  him  or  by  reason  of  his  membership,  or 
for  any  number  of  such  persons  in  the  aggregate, 
to  receive  more  than  two  hundred  pounds,  or,  in 
the  case  of  annuities,  thirty  pounds  a  yeur  from 
such  societies  collectively;  and  in  any  case  wiieio 
a  person  shall  so  as  aforesaid  be  a  member  ut'iii>':e 
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than  one  society,  and  he,  or  any  other  person  or 
persons,  shall  be  entitled  to  any  benefit  in  gross  or 
by  way  of  annuity  from  any  such  society,  he,  or 
(as  the  circumstances  may  require)  every  such  other 
person,  shall,  before  he  shall  receive  any  such  be- 
nefit from  any  of  such  societies,  make  and  sign  a 
declaration  that  the  total  value  of  all  benefits  ac- 
cruing or  which  shall  have  accrued  in  respect  of 
any  one  kind  of  assurance  does  not  exceed  the  va- 
lue of  two  hundred  pounds,  or,  in  the  case  of  annu- 
ities, thirty  pounds  a  year ;  and  it  shall  be  lawful 
ifor  any  society  to  require  any  member  or  any  other 
person  who  shall  be  entitled  to  any  such  benefit, 
before  h«  shall  receive  the  same,  to  make  and  sign 
a  declaration  to  the  same  effect,  or  that  such  mem- 
ber was  not,  when  the  benefit  accrued,  a  mem- 
ber of  any  other  association  ;  and  if  any  person  shall 
knowingly  make  any  false  or  fraudulent  declaration 
in  any  such  case  he  shall  be  guilty  of  misdemeanor. 

XXXIX.  The  trustees  of  any  friendly  society 
may,  out  of  the  funds  thereol^  subscribe  to  any  hos- 
pital, infirmary,  charitable  or  other  provident  insti- 
totion,  such  annual  or  other  siim  as  may  be  agreed 
upon  by  the  committee  of  management,  or  by  a  ma- 
jority of  the  members  at  a  meeting  called  for  that 
purpose,  in  conslddrktidn  of  afiy  lii ember  of  such 
society,  his  wife,  child,  or  other  person  nominated, 
being  eligible  to  receive  the  benefits  of  such  hos- 
pital or  other  institution,  according  to  the  rules 
thereof. 

XL.  £very  dispute  between  any  member  or  mem- 
bers of  any  societv  established  under  this  Act  or 
any  of  the  Acts  hereby  repealed,  or  ariy  person  claim- 
ing through  or  under  a  member,  or  under  the  rules  of 
sach  society,  and  the  trustee,  treasurer,  or  other 
officer,  or  the  comtiiiitee  thereof,  shall  be  decided 
in  manner  directed  by  the  rules  of  such  society,  and 
the  decision  so  made  shall  be  binding  and  conclusive 
CD  all  parties,  without  appeal :  provided  that  where 
the  rules  of  any  society  establislied  under  any  of 
the  Acts  hereby  repealed  shall  have  directed  dis- 
putes to  be  referred  to  justices,  such  disputes  shall, 
from  and  after  the  first  aay  of  August  one  thousand 
eight  hundred,  and  fifty-five,  be  referred  to  and  de- 
cided by  the  county  court  as  herein-after  men- 
tioned., 

Xi,h  In  all  inenily  societies  established  under 
this  Act  or  any  of  the  said  repealed  Acts,  all  ap- 
plications for  the  removal  of  any  trustee,  or  for  any 
other  relief,  order,  or  direction,  or  for  the  settle- 
ment of  disputes  that  may  arise  or  may  have  arisen 
in  any  society  the  rules  of  which  do  not  prescribe 
any  other  mode  of  settling  siicti  disputes,  or  to  en- 
force t^e  decision  of  any  arbitrators,  or  to  hear  or 
determine  any  dispute,  if  no  arbitrator  shall  have 
been  appointed  or  if  no  decision  shall  be  niade  by 
the  said  arbitrators  within  forty  days  afler  applica- 
tion has  been  made  by  the  member  or  person  claim- 
ittg  through  or  under  a  member  or  under  the  rules 
of  the  society,  shall  be  made  to  the  county  court  of 
the  district  within  which  the  usual  or  principal  place 
of  business  of  the  society  shall  be  situate  ;  and  such 
court  shall,  upon  the  application  of  any  person  in- 
terested in  the  matter,  entertain  such  application, 
and  give  such  relief,  and  make  such  orders  and  di- 
rections in  relation  to  the  matter  of  such  applica- 


tion, as  herein  after  mentioned,  or  as  may  now  be 
given  or  made  by  the  Court  of  Chancery  in  respect 
either  of  its  ordinary  or  its  special  or  statutory  ju- 
risdiction ;  and  the  decision  of  such  county  court 
upon  and  in  relation  to  such  application  as  afore- 
said shall  not  be  subject  to  any  appeal :  provided 
always,  that  in  Scotland  the  sheriff  within  his  county, 
and  in  Ireland  the  Assistant  Barrister  within  his 
district,  shall  have  the  same  jurisdiction  as  is  hereby 
given  to  the  judge  of  a  county  court. 

XLII.  In  all  cases  where  the  order  of  jsuch 
county  court  shall  be  for  the  payment  of  money, 
the  same  may  be  enforced  in  the  s'ame  manner  as 
the  ordinary  judgments  of  such  court  are  e^iforcecj; 
but  where  the  order  of  the  said  court  sh;ill  be  ff>p 
the  'doing  of  some  act,  not  being  fur  the  puymeiit 
of  money,  it  shall  be  lawful  for  the  judge  of  ^U(!h 
county  court  in  his  said  order  to  onlur  the  [mrty  to 
do  such  act,  or  that  in  default  of  iu^  dying  it  \m 
shall  pay  a  certain  sum  of  money;  and  in  case  he 
refuse  or  neglect  to  do  the  act  required,  u|ji>n  de* 
mand  in  that  behalf,  the  sum  of  money  or  penalty 
in  the  said  order  may  then  be  recovered  in  llie  sivnie 
manner  as  a  judgment  for  debt  or  dnuiages  in  sucli 
court ;  and  it  shall  not  be  lawful  to  rymuve  the 
same  by  certiorari  oir  other  writ  or  process  to  atiy 
supeHor  court  of  record, 

XLIII.  Provided,  however,  that  the  Lord  Chan* 
cellor  may  make  such  orders  for  reguluthig  the 
proceeAngs  by  and  before  the  judges  of  county 
courts  under  this  Act  as  ha  may  think  fit  \  and  iu 
Scotland  the  Court  of  Session  shall  have  the  like 
power  by  act  of  sederunt  a^  regards  proeeediugs 
before  sheriffs  under  this  Act;  and,  subject  to  such 
orders  and  acts  of  sederunt  respectively ,  such  judges 
and  sherifl^  may  reguhite  the  proceedings  before 
them  respectively  so  us  lo  render  them  as  gumaiary 
and  inexpensive  as  conveiaienlly  may  be. 

XLIV.  In  the  case  of  any  friendly  society  estab- 
lished for  any  of  t!ie  purjjoses  metUloned  in  sectioTt 
IX.  of  this  Act,  or  Uw  any  purpa^e  wluch  is  not 
illegal,  having  written  or  printed  rules,  whose  rules 
have  not  been  certified  by  the  registrar,  provided  a. 
copy  of  sucfi  rules  shall  have  been  deposited  with 
the  registrar,  every  dispute  between  any  nieniber  cr 
members  of  such  society,  and  the  trustees,  ireuj^urer, 
or  other  officer,  or  the  committee  of  such  socieiyi 
shall  be  decided  in  manner  herein -before  provided 
with  respect  to  disputes,  and  the  di^cision  thereof, 
in  the  case  of  societies  to  be  established  under  this 
Act,  and  the  sections  in  ibis  Actj  provided  for  such 
decision,  and  also  the  !*ecHon  \\\  this  Act  uhlch 
enacts  a  punishment  in  case  of  fraud  or  imposition 
by  an  officer,  member,  or  person,  shall  be  appli- 
cable to  such  uncertified  societies:  provided  always, 
that  nothing  herein  contained  shall  be  construed  to 
confer  on  any  such  society  whose  rules  shall  not 
have  been  certified  by  the  registrar,  or  any  of  the 
members  or  officers  of  such  sxjciety,  any  of  the 
powers,  exemptions,  or  facilities  of  this  Act,  save 
and  except  as  in  and  by  this  section  is  expressly 
provided. 

XLV.  The  trustees  of  friendly  societies  estab- 
lished under  this  Act  or  under  any  of  the  repenled 
Acts,  or  the  officer  thereof  appointed  to  prepare 
returns,  shall,  once  in  every  year,  in  the  months  of 
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Januaryy  February^  or  Match,  transmit  to  the  re- 
gistrar a  geaeral  statement  of  the  funds  and  effects 
of  such  society  during  the  past  twelve  months,  or  a 
copy  of  the  last  annual  report  of  such  society,  and 
shall  also,  within  three  months  af\er  the  expiration 
of  the  month  of  December  one  thousand  eight  hun- 
dred and  fifty-five,  and  so  again  within  three  months 
after  the  expiration  of  every  five  years  succeeding, 
transmit  to  the  said  registrar  a  return  of  the  rate 
or  amount  of  sickness  and  mortBllty  experienced  by 
such  society  within  the  preceding  five  years,  in  such 
form  as  shall  be  prepared  by  ttie  t^iA  registrar, 
Bnd  an  abstract  of  the  same  shBll  be  laid  before 
Parliament ;  and  the  registrar  sball  also  lay  befure 
Parliament  every  year  a  report  of  his  proceedings, 
in  his  office  of  registrar,  and  of  ihc  principal  nut- 
ters  transacted  by  fk*iendly  societies  which  bave 
come  under  his  cognizance  during  the  past  ye^r, 

XLVl.  "  And  whereas  under  the  provisions  of 
the  Acts  hereby  repealed,  or  some  of  them,  certain 
associations  or  societies  have  been  formed  in  Eiig* 
land  and  Ireland  for  the  provjident  .an4  x^harjtable 
purpose  of  securing  anuunl  pnjtncnti  to  the  nomi- 
nees of  the  member*  thereof,  contingent  upon  the 
death  of  such  uaembera,  and  have  invested  tb^ir 
funds  in  the  manner  provided  by  such  Acts,  and 
doubts  may  arise  whether  sucli  associaUoni  or  so- 
cieties will  be  entitled  to  tlie  exemptions  and  privi- 
leges by  this  Act  conferred  in  the  evei^t  of  such 
annual  payments  amounting  in  the  aggr^ate  lo 
more  than  thirty  pounds  i  and  it  is  expediant  to 
remove  such  doubt«t  f^nd  to  give  protecMon  to  such 
associations  or  societies,  and  to  the  funds  thereof:" 
be  it  therefore  enacted,  that  not^vithstfinding  any- 
thing in  this  Act  contained  to  the  caiarary,  M  such 
associations  or  societiea  aa  werci  founded  and  sub* 
sisting  under  the  provisions  of  tiie  said  Acts  pre- 
viously to  ill e  fiftecBih  day  of  August.,  one  thousand 
eight  hundred  and  fifty,  shall  enjoy  the  exemptiona 
and  privileges  by  this  Act  coururre4  on  societies  tOi 
be  established  under  the  prpvi^iont  of  this  Act  as, 
fully  as  if  they  had  been  registered  and  certifiedv 
under  this  Act,  and  notwithstanding  that  the  con- 
tingent annual  payments  To"  which  the  nominees  of 
the  present  or  future  iJem^ri^D^  such  associations 
or  socletiea  nMjxbiQebtniaievtitled  jiUtll  exceed  tin  the 
aggi'^gAte  the  aum  of  thirty  fkNiodf^'  .^ 

aLVII.  In  any  caae  wfaiece  the.irukt  of  any  so- 
ciety already  enrolled  or  .certified  have  pro^id^ 
that  a  member  shall  ber  depriYdd  ef  aay  benefit ^ 
reason  of  his  enrolment  or  service  in  the  militia,  it 
shall  be  lawful  for  the  trustees  of  such  society  to 
require  of  any  member  a  contribution  exceeding 
the  rate  of  contribution  hitherto  payable  by  such 
member,  to  an  amount  not  exceeding  one  tenth  of 
such  rate,  during  the  time  sucli  member  shall  be 
serving  out  of  the  United.  Kingdom,  or  to  suspend 
all  claim  of  such  member  to  au}'  benefits  of  such 
society,  and  all  claim  of  the  society  to  any  ooniri 


XLVIII.  All  the  provisions  of  this  Act  shall 
apply  to  all  societies  constituted  under  the  Indus- 
trial and  Provident  Societies  Act,  1852,  in  the 
same  manner  as  the  laws  in  force  relating  to 
friendly  societies  at  the  date  of  the  passing  of  the 
said  Industrial  and  Provident  Societies  Act,  1852, 
are  by  the  said  last-mentioned  Act  directed  to  apr 
ply  to  societies  constituted  thereunder;  and  the  li- 
mitation herein-before  contained  of  the  amonnt  of 
annuities  and  sums  payable  on  the  death  ^f  aK3r 
p^rsop,  or  on  any  ot^er  eoqtingeixey,  in^>t(ie  dttib^of 
societies  established,  nndet  ^if  ft€ti>«h6ll!a|]^lytli* 
all  societiea  constituted  und^  K\n»^  said  JfMhidf rmi*! 
and  Provident  Societies  Act,,  1862«  -"  ?m  t-ize- »»(? 

XLIX.  The  word  "society"  shall.eJiteDditoaW**; 
include  every  branch  of  a  30Qiety,tby  w^aleter 
name  it  may  be  designated.  f  -  'y  ^M  >r> 

L,  Tin's  Act  shall  extend  to  Great  Bniain  ^nd? 
Ireland^  and  the  Channel  I«les  and  the  Idey^. 
3fan,  "  .  '    '    <  *'. 

LI.  This  Act  shall  commence  and  ti^l^  '^ffeol^ 
from  the  first  day  of  August,  one  thcmsaDd  ?i£tit 
hundred  apd  fifty -five.  i     ;      <  y  i^ 

SCHEDULES  referred  to  by  the  foregoing  Act* 

FIB8T  SCHEl>ULE.        '  /      '     : 

Note — The  words  printed  in  //a/ic3i  show  tl^e  ^^nt  oC  , 
repeal.  , '    -  ^  ( 

33  Geo.  3y  o.  54.-.An  Act  for  the  EoQoiini^fQr. 
nient  apd  Relief  of  Friendly  Societies.H^7%tf  ttfudt 

AcU  ,^  ;  .  '       *'    .  '^'.'-JC  b    . 

35  Geo.  3,  c  111.— An  Act  for  mofe.efi^taaUy. 
ca.rrying  into  execution  an  Act  ,made  iir  tbe  tibiirty- 
third  year  of  the  reign  oi  hi^  prie^nt  lMI,ig^^  i»M-T 
tuled  "An  Act  for  the  Encouragement vHpd  ]Mi^t 
of  Friendly  Societies,"  and  for  extending  so  mmh 
of  the  powers  thereof  m  relates  to  the  framing' 
Rules  and  Heguktions  for  the  better  ?^lanagenieBt  t 
of  the  F;«iids  of  such  Societies,  and  the  ^ppoi^iTi; 
mt^nt  of  Treflsurers  to  otlier  los^itutions  of  l#  1^^r\i 
ri table  NjilLire,^77<^  whok  Act  -    -,  j,v;,>?, 

36  Geo^  3,  c  68^  ( Uish^TnAn  AoJ^ tot  ^h§  &i- 
CQifipragement  ^  Relief  flff  Fci^lji  Sofl^Upfbmfi 
The  whole  Ad.  ,  ^     ^  .}  .,  ^^^T  ~  .d  *  Jaioofe 

43  Geo.  3,  chapter  111. — An  Act  for  enabling 
Friendly  Sodetiea  incended  li/be  >  eaublished  an- 
der  an  Act  passed  in  the  Thktv -third  YjBarjafj^  tjj^^ 
reign  of  his  present'  Majesty  to  rectify  mistakes 
made  in  the  Kesistry  of  iheif  Itules^-^T^e  whole  ^ 

49  Geo:  3,  cl'  m.±-A\i  A'6t'ic(  e^^W  W't^S^i^ 
der  more  eflfectua!  art  A et  passed  in  tht»  Pa^fWfeient 
of  Irelatid,  vc\  the  thirty-&l*th 'Year  of'tii^'pVfiseA''^ 
Majesty's  Reipn,  for  (he  En<ioufagemeiif  iirtd*R')5?-*^^ 
lief  of  FHendly  Soctaies.i-T%^teAa/^  !A\fV ^^^^^^'^^ 

4«  Geo.  3,  cap.  125.— An  Act  to  anr^hd'Wft^Xcf; 
made  in  the  Thirty-thit^  Year  of  his  pf  es^^Mi'^ 
jeny  fof  theEncourag<;meut  and  Relief  <Jf  TT-iendly^ 


butions  payable  by  such  member,  during  the  time  |  Societies The  ft^ole  Act, 

he  may  be  serving  in  the  militia  out  of  the  Uiilted  i      59  Geo.  3,  c.  128. — An  Act  for  flirther  Protec 


Kingdom,  provided  that  such  suspension  shall  >cease 
ao  soon  as  the  said  member  shall  return  to  the 
United  Kingdom,  and  he  shall  therenpon  be  re- 
placed on  the  same  footing  as  before  he  went 
abroad  with  the  regiment  to  whicli  he  belongs. 


tion  and  EncouragcMnent  of  Friendly  Sociities,  «nd 
for  preventing  Frauds  aud  Abuses  therein. — The 
whole  AcL 

6  Geo,  4,  c.  74. — An  Act  for  consolidating  and 
amending  the  Laws  relating  to  Conveyances  and 
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Transfers  of  Estates  and  Funds  vested  in  Trustees 
who  are  Infants,  Idiots,  Lunatics,  or  Trustees  of 
unsound  Mind,  or  who  cannot  be  compelled  or  re- 
fuse to  act :  and  also  the  Laws  relating  to  Stocks 
and  Securities  belonging  to  Infants,  Idiots,  Luna- 
tics, and  Persons  of  unsound  Mind So  much  of 

Set^ikm  11,  a#  relalei  to  Friendly  SocieHei. 

10  Geo.  4,  cap.  56. — An  Act  to  consolidate  and 
amend  the  Laws  relating  to  Friendly  Societies. — 
Ths  whoU  Act, 

2  W.  4,  cap.  37  .^An  Act  to  ansend  ah  Act  of 
the  Tenth  Year  of  bis  late  Msjesty  King  George 
the  Fourth,  by  extending  the  Time  within  which 
pre-existing  Societies  must  conform  to  the  provi- 
sions of  that  Act. —  The  whole  Act. 

4  &  5-  W.  4,  c  40. — An  Act  to  amend  an  Act 
of  the  Tenth  Year  of  his  late  Majesty  King  George 
the  Fourth,  to  consolidate  and  amend  the  Laws  re- 
lating to  Friendly  Societies. — The  whole  Act. 

d  &  4  Vict.,  cap.  73. — An  Act  to  explain  and 
amend  the  Acts  relating  to  Friendly  Societies. — 
7%tf  whole  Act. 

9  &  10  Vict^  cap.  27 — An  Act  to  amend  the 
Laws  relating  to  Friendly  Societies. — The  whole 
Act. 

13  &  14  Vict,  cap.  115 — An  Act  to  consolidate 
and  amend  the  Laws  relating  to  Friendly  Socie- 
ties.-^ 7%«  ip^^/tf  ^c& 

15  &  16  Vict,  c.  65. — An  Act  to  continue  and 
amend  an  Act  passed  in  the  Fourteenth  Year  of  \ 
the  Reign  of  her  present  Majesty,  to  consolidate 
and  amend  the  Laws  relating  to  Friendly  Socie* , 
ties.— The  whole  Act  i 

16  &  17  Vict.,  cap.  123.— An  Act  to  amend  the 
Laws  relating  to  the  Investments  of  Friendly  So- 
cieties.— The  whole  Ad. 

17  &  18  Vict.,  cap.  50. — An  Act  to  continue  an 
Act  of  the  Twelfth  Year  of  her  present  Majesty, 
for  amending  the  Laws  relating  to  Savings  Banks 
ID  Ireland,  and  to  authorize  Friendly  Societies  to 
ioveat  the  whole  of  their  Funds  in  Savings  Banks. 
/Secium2. 

17  &  18  Vict,  c.  101. — An  Act  to  continue  and 
amend  the  Acts  now  in  force  relating  to  Friendly 
Societies.— 7%tf  whole  AcL 

SECOND  SCHEDULE. 
FOBM   OF   R£OI8TRAE*8   CERTIFICATE  TO    RuLES 

OF  Friendly  Societies. 
I  HSREBT  certify,  that  the  foregoing  rules  [or  the 
alterations  or. amendments  of  the  rules}  of  the 

society  at  in  the  county  of 

are  in  conformity  with  law,  [and  in  the  case  of  a 
new  eodetiff]  and  that  the  society  is  duly  esta- 
blished from  the  present  date,  and  is  subject  to 
the  provisions  and  entitled  to  the  privileges  of  the 
AqM  relating  to  friendly  societies. 

The  rates  of  contributions  and  payments  are 
slated  to  have  been  prepared  by  A. B^  Actuary  of 
or[a$the  caee  may  6e]  are  not  stated  to 
have  been  prepared  by  any  actuary. 

THIRD  SCHEDULE. 
FORM  OF  BOND. 

Know  all  men  by  these  presents,  that  we,  A.  B. 


of  Treasurer,  8fe*  [as  the  case  may  he'\ 

of  the  Society,  established  at 

in  the  county  of  and  C.  D.  of 

(as  surety  on  behalf  of  the  said  A.  B.)  are  jointly 

and  severally  held  and  firmly  bound  to  A.  B.  of 

C.  D.  of  and  E.  F.  of 

the  trustees  of  the  said  society,  in  the  sum  of 
to  be  paid  to  the  said  A.B.j  C.  />.,  and 
E.  F.  as  such  trustees,  or  their  successors,  trustees 
for  the  time  being,  or  their  certain  attorney;  .for 
which  payment  well  and  truly  to  be  made  we  jointly 
and  severally  bind  ourselves,  and  each  of  cts  ^  iAm* 
self,  our  and  each  of  our  heirs,  executors,  and  ^tid* 
ministrators,  firmly  by  these  presents,  sealed  with 
our  seals.     Dated  the  day  of  '   '  in 

the  year  of  our  Lord 

Whereas  the  above^unden  A.  B.  hath  been 
duly  appointed  Treasurer,  fyc.  [a$  the  case  may  be"] 
of  the  society,  established  ns  aforesaidt  and 

he,  together  with  the  above-bounden  C.  D.  as  his 
surety,  have  entered  into  the  above  written  bond, 
subject  to  the  condition  herein-after  contained: 
Now  therefore  the  condition  of  the  above-written 
bond  is  such,  that  if  the  said  A:  B.  shall  and  do 
justly  and  faithfully  execute  his  office  of-Treasurer, 
^c.  [as  the  case  may  he"]  of  the  said  soibiety  esta- 
blished as  aforesaid,  and  shall  and  do  render  a  just 
and  true  account  of  all  monies  received  and  paid 
by  him,  and  shall  and  do  pay  over  all  tbe  monies 
remaining  in  his  hands,  and  assign  and  transfer  or 
deliver  all  securities  and  eflfects,  books,  pat)ers,  and 
property  of  or  belonging  to  the  said  society  in  his 
hands  or  custody,  to  such  person  or  persons  as  the 
said  society  shall  appoint,  according  to  the  rules  of 
the  said  society,  together  with  the  proper  or  legal 
receipts  or  vouchers  for  such  payments,  and  like- 
wise shall  and  do  in  all  respects  well  and  truly  and 
faithfully  perform  and  fulfil  his  office  of  treasurer, 
8fc.  [as  the  case  may  be"]  to  the  said  society,  accord- 
ing to  the  rules  thereof,  then  the  above-written 
bond  shall  be  void  and  of  no  eflbct;  otherwise  shall 
be  and  remain  in  full  force  and  Virtue. 

cap._l?:iv. 

An  Act  to  settle  Antiuitiea  oti  A»%  jEbrm/  Lady 
Raglan  and  Riehard  Henry  Fiteroy  Lord  Rag* 
lan^  and  tbe  inexf  sunriving'  Heir  Male  of  his 
Body,  in  eonsideratioR  of  the  eminent  Services 
of  the  late  Field  Marshal  Lori  Raglan. 

^  l^t4Jnfy,  1855.] 


Cap  LXV. 

An  Act  to  amend  the  Dublin  Carriages  Act. 

[2drd  July,  183& 
«  Whereas  doubts  have  arisen  with  respect  to  the 
construction  of  the  Dublin  Carriage  Act,  185d,  and 
the  Dublin  Aniended  Carriage  Act,  1854,  and  it  is 
expedient  to  remove  such  doubts,  and  to  amend  the 
said  Acts  :**  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same, 

1.  That  all  the  enactments  contained  in  tlie  Dub^ 
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lin  Carriage  Aet,  1853,  and  the  DiMin  Amended 
Carriage  Aet,  1854,  ssT-e  in  refererjce  to  the  «iims 
directed  la  bo  pntt]  for  licences  nrtd  as  nnnuat  rentf, 
in  anywise  relating  to  the  carriages  therein  desig- 
nated as  hackney  carriageSj  or  to  the  persons  therein 
designated  and  Teferred  to  as  the  proprietors  or 
drivers  thereof,  shall  be  deemed  and  token  to  apply 
to  and  inclnde  as  well  the  carriages  by  the  said  last- 
mentioned  Act  designated  as  cabnoletSj  and  the 
proprietors  and  drivers  therof,  as  the  carriages 
thereby  designated  as  hackney  carriages,  and  the 
pfoprietors  and  drivers  tbereoft  anything  in  the  said 
last^mentioned  Acts  to  the  contrary  notwithstanding, 

IK  The  said  Af^ts  and  thii  Act  shall  be  conatraed 
together  as  oite  Act* 

IJL  In  citing  this  Act  in  any  other  Act  of  Par- 
liament, legal  instrument,  or  proceeding  wlmtever, 
it  shall  be  sufficient  to  use  the  expresslonp  «  The 
Dublin  Amended  Carriage  Act,  1835" 


!       Loans  advanced  by  way  of  Relief  to  the  Islands 
of  Antigua^  Nevis,  and  Mmitsefrat 

[30ih  July,  \B55.2 


Cap,  LXVL>       '  ' 

An  Act  to  rendet  valid  certain  MaTriages  in  CHrid 
Church  in  the  Chapelry  of  To^imnkn  and  Parish 
of  Rochdaky  in  the  Counties  of  Lanmstet*  and 
Yif^k.  [S^rd /ri/^,  1855.] 


itlO^    riii' 


An  Act  to  facilitate  the  Renledles  on  Bills  of  tx- 
ehange  and  Pfondsspry  Notes  by  the  Prevent  ion 
of  frivolous  or  fictitious  t>efenees  to  AetWs 
thereon,  [23rd  J\d^^  1S55.J 

X*  Nothing  in  \hm  Act  shall  extend  to  Iv&land 

or  Scoihnd,    ^,  ,,,^^  ,  ^i.l:^;  m,  i..:iiur..  i  . 

'.M,f    ihzr.    t»!,'-j  i^--^^-    ^A-TWU    |,;.v    jn^-ft    j.-!--.- 

Ad  Act  to  Amfnd  the  Laws  concerning  the  Burial 
of  the  Dead  ia  ^Smilaiid.        [Sa^d  Jui^,  1S55,] 

''^AP.  LXiX, 

An  Act  to  discontinue  the  taking  of  Toils  on  the 
Turnpike  Eoadi  leading  from  the  City  of  Duh- 
Un  and  on  the  Turnpike  Roftd  from  Kinnegad  to 
Athione^  and  to  provide  foe  the  mainteiinnce  of 
.  such  Roads  bm  publio  Uoads>  and  for  the  Dis^ 
churge  of  the  Debts  due  thereon,  and  other  Fur- 
f loses*        .  I  ,  I  ^h  -  f  ^,  [  1 6 th  Jui^j  1 8 6d.] 

.     .    ,,.      Cap.  LXX. 

An  Act  for  further  promoting  tho  Establish  men!  of 

.Free  Public  Libraries  and  Museums  in  Municipal 

Towns^  and  for  extending  it  to  Towns  governed 

under  Local  Intprovenient  Acts,  nod  to  Parishes* 

[SOth^ti/t/,  1865.] 
'  XXVL  This  Act  shall  not  extend  to  Ireland  or 
ScoHandM 


Cap.  LXXL 

An  Act  to  authorise  the  Commissioners  of  the  Troa  - 
sury  to  make  ArrangGments  concerning  certain 


Caf.  LXXIL 

An  Act  for  legalizing  and  preserving  the  restored 
Standards  of  Weights  and  Measures. 

[30th  Jtiiif,  1855,] 

*'  Whereas  by  an  Act  of  the  fiflli  year  of  the  reign 
of  King  George  the  Fourth,  chapter  seventy-four, 
*  for  ascertaining  and  est^^blishing  uniformity  of 
wcnghts  and  nieat^ures/it  was  enacted,  that  front  and 
after  the  first  day  of  Maj/  one  thousand  eight  hun- 
dred and  tweiJty  Hve  the  straight  line  or  distance 
between  the  centres  of  the  two  poifjta  in  the  gold 
studs  in  a  certain  straight  brass  rod  then  in  the 
custody  of  the  Clerk  of  the  House  of  tommons 
should  be  the  original  and  genufue  standard  of  that 
measure  of  length  or  lineal  extension  called  a  yard, 
and  thitt  the  E»ame  gtraigiii  line  or  distance  between 
the  centres  of  the  said  two  points  in  the  said  gold 
studs  in  the  said  brass  rod,  the  brass  being  at  the 
temperature  of  sixty- two  degrees  by  Fahrenhf^it's 
thermometer,  should  be  the  *  imperial  standard 
ynrd ;'  and  that  from  and  after  the  first  day  of  Mai^ 
one  thousand  eight  hundred  and  twenty  fiye  the 
standard  brass  weight  of  one  pound  troy  weight 
mjide  In  the  year  one  thousand  seven  hundred  aud 
fifty -eight,  then  in  the  custody  of  the  Clerk  of  the 
Bouse  of  ComiiionSj  should  be  and  the  san^^  waa 
thereby  declared  to  be  the  original  aud  genuine 
standard  me-tisure  of  weight,  and  that  such  brass 
weight  should  be  the  *  imperial  standard  troy  pound,* 
and  should  be  and  the  same  wai  thereby  declared 
to  be  the  unit  or  only  standard  measure  of  Weight 
frbni  which  sill  other  weights  sbould  be  derived, 
computed,  and  ascertained,  and  that  one- twelfth 
part  of  the  said  troy  pound  should  be  an  on  nee*  and 
that  one-tweutieth  part  of  stich  ounce  should  be  a 
penny  weighti  and  thai  one  twenty-fourth  part  of 
such  pennyweight  should  be  a  grain,  so  tliat  five 
thousand  seven  hundred  andsbfty  Such  grainsshould 
be  a  troy  pound,  and  that  seven  thousand  such  grains 
should  be  and  they  were  thereby  declared  to  be  a 
pound  avoirdupois:  and  whereas  by  the  aaid  Act 
provision  was  myde  for  re^toiing  the  said  imperial 
standard  y^rd  and  the  said  iuiperiul  standard  troy 
pound  r*?spectividy,  in  case  of  loss,  destriicLioUj  de- 
facement, or  otlier  jnjury,  by  reference  to  U>e  length 
of  a  pendulum  and  lo  the  weight  of  a  cubic  inch  of 
water  respectively  :  and  whereas  the  said  imperial 
stitndard  yard  and  standard  pound  troy  were  des- 
troyed in  the  fire  tit  the  llou&eaof  parliament:  and 
whereas  by  the  researches  of  scientific  men  douUtt 
weie  thrown  on  the  accuracy  of  the  met|ipds  pro- 
vided  by  ttie  said  Act  for  tlie  res^ratlon  pftbeiaii 
standards :  and  wiiereas  there  exist  burs  aud  weights 
whicli  had  been  accurately  compared  with  the  said; 
standard  yard  and  standard  pound  troy  so  destroyed 
ai  aforesaid,  which  afforded  sufiBcient  means  for  re- 
storing such  original  standards:  and  whereas  sct^ 
entific  men  acting  for  that  purpose  under  ttiedireo- 
tion  of  the  Commissioners  of  her  Majesty's  Trea- 
sury have  constructed  a  standard  of  length  equivalent 
to  the  imperial  standard  yard  so  destroyed,  and  four 
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accurate  copies  of  the  staodard  so  constructed,  and 
it  having  been  deemed  expedient  that  the  standard 
for  reference  as  a  measure  of  weight  should  be  a 
pound  avoirdupois,  there  has  been  constructed  in 
liiie  manner  a  pound  weight  avoirdupois  equivalent 
to  the  pound  avoirdupois  of  seven  thousand  such 
graina  as  are  mentioned  in  the  said  recited  Act,  and 
foar  aocuf  ate  copies  of  the  said  pound  avoirdupois 
so  constructed  :  and  whereas  the  form  adopted  for 
the  standard  of  length  and  for  all  the  copies  thereof 
is  that  of  a  solid  square  bar  thirty-eight  inches  long 
and  one  inch  square  in  transverse  section,  the  bar 
bein^  of  bronze  or  gun  metal ;  near  to  each  end  a 
cyKndrical  hole  is  sunk  (the  distance  between  this 
eiehtrei  of  the  two  holes  being  thirty-six  inches)  to 
the  depth  of  half  an  inch;  at  the  bottom  of  this 
hole  Is  inserted  in  a  smaller  hole  a  gold  plug  or  pin 
about  one-tenth  of  an  inch  in  diameter,  and  upon 
the  surface  of  this  pin  there  are  cut  three  fine  lines 
at  intervals  of  about  the  one- hundredth  part  of  an 
inch  transYerse  to  the  axis  of  the  bar,  and  two  lines 
at  nearly  the  same  interval  parallel  to  the  axis  of 
the  bar ;  the  measure  of  length  is  given  by  the  in- 
terval between  the  middle  transversal  line  at  one 
end, and  the  middle  transversal  line  at  the  other 
en4|  tte  part  of  each  line  which  is  employed  being 
the  point  midway  between  the  longitudinal  lines; 
and  thesacd  points  are  herein  re^rred  to  as  the 
centres  of  the  said  gold  plugs  or  pins :  arid  whereas 
the  atiindard  pound  avoirdupois  so  constructed  as 
dfaMMiid^  and  tha  copies  thereof,  are  of  platinum,' 
tbfYornabehig  that  of  a  cylinder  nearly  L-35  inch 
in  heigfat  and  1*15  inch  in  diaiu^ter,  with  a  groove 
or  channel  ronnd  it  whose  middle  is  about  0*34  inch 
below  tb6  top  of  Ihe  cylinder,  for  Insertion  of  the 
pojtes  of  tfte  ivorv  fork  by  which  it  is  to  be  lifled ; 
tbe->^ge^  are  Cf^refuttV  rbUttde'd  off:'  and  whercns 
th^Jsti^dard  df 'length  io  constructed  as  aforesuiJ, 
tjii'1>rt)nz!e''^bar',  fcdng  marked  *  copper  I6  oz,  tin 
S^j'rfilblJ'Mr,  Bail/s Metal.  No.  I.  Standard  Yard 
at  Cz^OO  Fahrenheit.  Cast  in  1845.  Troughion  & 
§hQm^,XoEldon,^an8''th^  said  si^nianl  of  weight 
miA,^  P.S.  1844,  1  lb*,  have  reep^ctivt-l  v  been  de- 
poiMt^ih  the  office  6f  the  exchequer  at  H'iHfnimter, 
aSia'diW'df  th^fs^id  cdjiSesof  the  said  standard  df 
l^^niy'tW  hr^ntto  bar,  bemg  marked  'copper  16 
o^ni^  i^  zinc  L  Mr.  Baily*^  uietal.  No.  2. 
Siabdard  Yard  at  aio-94  Fahrenheit.  Cast  in  1845. 
Trt/bghton  k  Sitnms,  London,'  and  one  of  the  said 
ooirfeSbf  the  standaf>d  of  weight  marked  No.  1,  P. 
Cl^id44;  1 1b4' hftve  b^en  deposited  at  the  Royal 
Bi^nt;  add  one  other  of  the  said  copies  of  the  stah- 
iArd,  of  length,  the  bronze  bar,  being  marked  '  cop- 
p^  16  oz.,  tin  2^  zinc  1.  Mr.  Baily's  metaL  No. 
**9tapdard  Yard  at  62»- It)  Fahrenheit.  Cast  in 
l^iS.  Troiighton  and  Simms,  London,^  and  one 
oViet  df  the  said  copies  of  the  stai^dard  of  weight 
mUrted  N6.  2.  P.C.  1844,  1  lb.,  have  been  deli- 
▼efid  to  the  Royal  Sodety  of  London ;  and  one 
otEer  of  the  said  copies  of  the  standard  of  length, 
the  bronze  bar,  being  marked  ^copper  16  oz.,  tin 
21,  zinc  1.  Mr.  Bhity's  metal.  No.  5*  Standard 
Yardat62«*16lF'ahrenheit.  Cast  in  1845.  Trough- 
ton  &  Simms,  London,'  and  one  other  of  the  said 
copies  of  the  standard  of  weight  marked  No.  3.  P. 
C«  1844,  1  lb.,  have  been  deposited  in  the  Royal 


Observatory  of  Greenwu^ ;  and  the  other  of  the 
said  copies  of  the  standard  of  length,  the  bronze 
bar,  being  marked  'copper  16  oz.,  tin  2^,  zinc  L 
Mr.  Daily's  metah  No.  4.  Standard  Yard  at 
6P'98  Fahrenheit.  Cast  in  1845.  Trougbton  & 
Simms,  London,'  and  the  other  of  the  said  copies 
of  the  standard  of  weight  marked  No.  4.  P.C.  1844, 
I  lb.,  have  been  immured  in  the  cill  of  the  recess 
on  the  east  side  of  the  lower  Waiting  Hall  in  the 
New  Palace  at  Westminster :  and  whereas  it  is  ex- 
pedient to  legalize  the  standards  so  constructed  and 
to  provide  for  the  preservation  thereof:"  be  it 
therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  So  much  of  the  said  Act  of  the  fifth  year  of 
King  George  the  Fourth  as  relates  to  the  restora- 
tion of  the  imperial  standard  yard  and  of  the  stand- 
ard troy  pound  respectively,  in  case  of  loss,  destruc- 
tion, defacement,  or  otlier  injury,  shall  be  repealed. 

IL  The  straight  line  or  distance  between  the 
centres  of  the  two  gold  plugs  or  pins  in  the  bronze 
bar  deposited  in  the  office  of  the  exchequer  as  afore- 
said shall  be  the  genuine  standard  of  that  measore 
6f  length  called  a  yard,  and  the  said  straight  line 
or  distance  between  the  centres  of  the  said  gold 
l>liigfi  or  pins  in  the  Enid  bronze  bar  (the  bronze 
being  at  the  temperature  of  sixty-two  degrees  by 
I^ahrenJieifji  tberniometer)  shall  be  and  be  deemed 
to  be  the  liiip trial  standard  yard. 

Jlf.  Tbt^  said  weight  of  platinum  marked  P.  S. 
1844,  1  lb.j  deposited  in  the  office  of  the  exchequer 
ns  afore«iaid,  shall  be  the  legal  and  genuine  standard 
measure  of  weight,  and  shall  be  and  be  denominated 
the  imperial  standard  paund  avoirdupois,  and  shall 
be  deemed  to  be  the  only  standard  measure  of 
weight  from  which  all  other  weights  and  other 
mettsures  having  i'efbren^^  fo  t^eight  shall  be  de- 
rived, computed,  and  asoettain^,  and  one  equal 
seven  thousandth  part  of  such  pound  avoirdupois 
shall  be  a  grain,  and  five  thousand  seven  hundred 
atid  sixty  such  grains  shall'  be  and  be  deemed  to  be 
a.  pound  tro^i 

I V.  All  the  provisionte  of  the  said  Act  of  the  fifth 
year  of  King  Gmi^^  the  Foorth  now  in  force,  and 
not  hereby  repealed,  aifd  all  other  enactments  now 

Un  fbrce  in  relation  to  weights  and  measures,  shall 
•contidue  iti  force  and  be  applicable  to  the  standards 
of  weight  and  measure  hereby  established,  as  if  the 
^sanie  standards  had  been  established  by  the  said 
I  Act  of  King  George  the  Fourth  instead  of  the 
.standard  yard  and  standard  pound  troy  so  destroyed 
as  aforesaid,  and  as  if  the  pound  troy  of  five  thou- 
sand seven  hundred  dfid  sixty  grains  had  been  es- 
tablished as  a  di^rivative  standard  computed  with 
reference  to  the  potiiid  avoirdupois. 

V.  Ail  weights  and  measures,  and  copies  of 
weights  and  measiures,  which  have  been  compared 
and  verified  or  authenticated  according  to  law  as 
copies  of  the  imperial  standard  weights  and  mea- 
sures, shall  remain  and  be  legal  weights  and  mea- 
sures for  the  same  time,  for  the  same  purposes,  and 
in  like  manner  a6  if  this  Act  had  not  been  passed. 

YL  All  weights  and  measures  which  shall  be 
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htrenftcr  verified  and  aulhenticoted  by  comparison 
with  the  said  imperial  standards  of  weight  and  mm- 
sorm  in  such  manner  as  her  Majesty  sljall  bj  any 
orders  in  coyndl  from  tlmfi  lo  lime  direct  and  Ap- 
point, shall  be  deemed  and  takea  to  be  legal  se- 
condary weights  and  measures. 

Vn.  If  at  any  time  hereafter  the  m\d  imperlnl 
standard  yard  and  standard  pound  avoirdupois  re- 
spectively, or  either  of  them,  be  lost,  or  in  any 
manrter  destroy edp  defaced,  or  otherwise  injured, 
the  Commissi  oners  of  her  Majesty^s  Treasury  may 
cause  the  same  to  We  restored  by  reference  to  or 
adoption  of  any  of  the  eopies  so  deposited  as  afore- 
amdp  or  such  of  them  as  may  remain  avaiidble  for 
that  purpose. 


,.,.  c.  Car.  hXXllL  .    . 

An'  Act  to  extend  the  Period  for  applying  for  a 
Sale  under  the  Acts  for  facilitating  the  Sale  and 
Transfer  of  Incumbered  Estates  in  Irehnd^ 

[30th  Jul^,  1855] 

*'  Wkbheas  an  Act  was  pasjsed  in  the  sesdou  of 
Parliament  Uoldeii  in  Uie ,  t>?'elfth  and  thirteenth 
years  of  tiie  reign  of  I*ef  present  Majesty,  Intituled 
^ji  Actftirlhef  io  fariUitite  tJie  Sdk  amtl  Wans/ir 
of  Incumbered  Eslaics  in  Ireland  :  tuid  vihoreas  a 
certain  otlier  Act  was  parsed  in  the  session  of  Par- 
liament holden  in  the  fifteenth  and  sixteenth  years 
ofthereignof  her  present Mrtjesty,  intituled  Afi  Ad 
io  continue  th^  powers  of  ^pplpng  for  a  Stii*t  ^f 
Laufk  under  the  Act  Jorfuciliiaiing  ih^  Sa(e  and 
Transfer  ff  Incufnbered  Estates  irt  Irelarid :  and 
whereas  a  certain  other  Act  was  passed  in  the  ses- 
sion of  Parliament  holden  in  the  sixteenth  and  se- 
venteenth years  of  the  reign  of  her  present  Majesty, 
intituled  An  Act  far  coHtinuing  and  amending  the 
Act  fiv  facilitating  the  Sate  and  Transfer  <?/'  /«- 
cumtered  Bsiates  in  Ireland  :  and  whereas  t lie  ex- 
tended period  within  which  such  applications  under 
said  Acts  as  are  mentioned  in  section  eleven  of  said 
lasily-recited  Act  might  be  made  was  limited  to  two 
years  from  the  twenty-eight  day  of  Jul^  one  thou- 
sand eight  hundred  and  fifty *three:  and  wberea«  it 
is  expedient  tliat  said  period  should  be  fnrtlier  ex- 
tended:*' be  It  therefore  enacted  by  the  Queeh'*J 
most  excellent  Majesty^  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal*  and 
Commons,  in  this  present  Parliament  0S£embled,  and 
by  ihc  authority  of  the  same,  ns  follows^  aJl  such 
applications  under  the  said  retit<^  Acti,  or*uy  of 
them  as  are  mentioned  in  sectten  tVevdnof  thninud 
lastly -recited  Act,  and  ^ihich  irre  by  m\d  seelion 
autborizml  to  he  ftlafle  wiihiti  twcj  yeari  from  tJM 
tw^cntycighth  day  ofJuh/  one  thousand  eight  hun- 
dred and  fifiy-tliree,  may  be  made  wilinn  three  year*^ 
from  thesaid  twenty -eighth  day  of  i/w/y  one  thousand 
eight  luindred  and  fifty- three;  and  all  ordurs  and 
proceedings  by  the  said  Acts  or  any  of  them  autho- 
rized, and  which  might  be  made,  had*  or  taken  upon 
any  application  made  within  the  said  period  of  two 
ytars,  may  be  made,  hnd,  and  tiiketi  vkithin  the  fur- 
ther period  authorized  by  this  Act* 


Cap.  LXXIV. 

An  Act  to  enable  Grand  Juries  of  Counties  m  Ire- 
land to  present  for  payment  of  Expenses  in  cer- 
tain Cases.  [30th  Ju/^,  185S.] 
"  Wherbas  it  is  expedient  in  certain  cases  lo  en- 
able grand  juries  In  IrAand  to  present  any  neces- 
sary and  proper  ef  pensea  which  may  have  been  in- 
curred, 11  ith  the  sswction  of  saeh  respective  grand 
juries,  in  making  atiy  apploiment  of  grand  jury 
cesa,  for  payment  of  'fthich  expenses  no  provision 
is  now  iji^ide  by  law ;"  be  it  therefore  enacted  by 
the  Qneen*8  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal  and  Commons,  in  this  present  Pari  la* 
ment  assembled^  aud  by  the  airthofity  of  the  same, 
as  follows : 

t  L  When  the  trea?*urer  or  other  officer  of  any 
county,  with  tbe  sanction  of  th«?  grand  jury,  nr  in 
tlie  County  of  Dttbiin  with  the  sanction  of  llie 
finance  eommrttee,  shfill  hate  incurred  or  shall  in- 
cur any  necesijary  and  proper  expenses  in  making 
any  np]jlotment  of  grand  jnry  cess  for  payment  of 
which  no  provision  is  madd  by  law,  it  shall  be  law4 
fui  for  (he  grand  jury  of  such  county,  witboui  pre- 
vinos  npplication  to  presenlment  sessions,  to  pre- 
sent to  be  raised  off  by  such  county  all  such  neces- 
sary and  proper  expenses  as  aforesaid  as  such  grand 
jury  may  deem  reasonab1«i 

IL  This  Aot  shall  coEitinua.,in  ^o$c%  far.  tw© 
yenrs  from  the  first  day  of  Avgtut^  one  thousand 
eight  hundred  and  fifty -five,  and  to  the  end  of  ibo 
then  next  session  of  Parliament  ,,   -< 

(To  he  a>ntinuedj 


NEW  LAW  BOOKS. 
•T^HE  LAW   OF  JUDGMENTS  AND  EXE-. 

X  COT  JONS,  Logtiiht'f  *ith  rht  UU  iltJi  *iid  ort^CE  of  SH&. 
RIFFS,  in  ffiftl^on  to  WftlTS  of  EXECt*TlOSJ  m«cl  INTERPLEAD 
DEB;  frlOi  i:tl>EX,  Man^BS.  mdCA^ElS.  , 


'FHE   J  tl  ST  ICES'  MANUALr^u^-contoininf— 

1    THE  JDSflTCEfi  PBOTECriOW  ACi^   THE  SUM  MARY  JU, 

aiSOU-JlON  ACT.  ]95li  THEPElTVSEksiOMS  ACT,  m-il  -  and 
TH1-:  LAW  or  E^lt>E^CK  AHEMmiE.VT  ACTt    wUft  MOTES. 

cov»ii:nxs,  mtw\  cunou^  [ndkx. 

THE   NEW   LAW    RULES,  with  PRACTl- 

1  CAI*  COM  USSTTAHW  CASES  ypOi*.>«l  FOilMS  A^AfTED^ 

TO,  ^^:h  au  ce. 

a  J  E  ^  VV  A  up  )otl,i?!?roV  E,  &^  ,  M  ,  a  ,  ruirdjier jU ^w       i*. 
EDWAfiP  j/ailLUkE^,  a  doLtEGE  OREEN.  Doti»iK 

■  pMipii^^r'^^      '-'  '  ■"■  '       -.!'-  i.    .'.  ^. — .  *.      ■  ^^ 

^Of^f^  tlie  laiSH  JURIST  l«n.witti  ^  J.  »al*LIKE>l,  V\  COL 
L KG K  U  t( EK IS\  nr  by  \vMtn ^iiort.im irll ,  W i  1 1  c n *ki tv  it*  p« net &■!  d«^Ti»cty 
\i  DiiiWn.  tirm  t*hVtffinr*Hi«di4  the  ODBntrj^,  by  Pi*H*  on  lIi«  d4y  o* 

"^^^Atfc^xnmiinit^l^ftns  for  fh*-  IRISH  JlTffl^Lt  Jiftto  |jt>li?fl.  iid4rffw«4 
Ki  th^  KditOT,  with  <bn?  PiiWi*Nr,  K.  J.  Mil  JJKEK.  iv  iOlLtOtt 
(^ak^J'lS,  rcirrL>ihin-k'Ht<  wbli  ulea^t^^ivctlK?  S^imejintl  Adi*r**i*,  »i  in* 
Cft1nm(ts  or  th^  p«p<JT  L-«iaiot  to  umiFWtfwnli  ►i^***"  t^  Aiionfiaw 
OiMWfUUni*<i*4oi*— <iOf,  ?^U  *M  i^Snor  Imi  occ^DtfbL^  fo*  lae  rsiuni  *f 

Tfia¥i  or  SuMSCAjPF^o^— (pajuhle  inndvancO' 


pjintKlb¥  THOMAS  IjjAAC  WHrlK,  ai  tni«  Piititiitjj  pmcf,  S^4.^ 
FIEd-HrR£KT.  m  the  Fafitt*  ofm,  An^ri?*,  atid  imiijjwip^^  «f  1^ 
COT.l.EtiK,OREKN.  in  wme  PiuMh.  bf  IvUWAHD  JOU^i^Ti*^ 
MILI.IKE!*.  tt^mng  »t  fhft  tmm^  #»!■«*  ■"  being  in  iN  Cuumv  ftf  tli# 
Cily  nt  1  iuUlWu  Kai  iitilaf » S,iaBiiil*r  Ti^  is.'k^. 
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STAtUTfiS  PASSED  IN  THE  l»rii  AND 
,   .       19t»  V!CT0RIA.— 1854-5. 

Am  ket  tn-'eoMimiQ  eeitfttn.t«mp«carjf  Provifioa» 
4i}imnUbg  SMiesiitthsal  Jarkiiie^MMi  hi  fi^i^^ 

Caf.  Lxxvr, 

Ab  AWto  cKmVmue  att  Act  of  the  .Fifth  and  Sftth 
'  T<^'of  ber|»reiiiit  Mf^^atjit^r  aknondkig  th^ 
'  1^  MAtfi^  t6  Private  LiUMttic  Arfflalwi  in  /re* 

•  »  ^ 

«  WasBBAa  an  Act  Wall  {Htased  ia  the  seation  of 

t^arfianient  holdeq  in-  the  fifth  and  aixth  yean  of 

the  Mign  •£  Mf^^r^aaht^^estyf  Ihfituled  An  Act 

for  amending'  ^lUH  ike  FrM  lAajf  6/  August^  one 

the  Law  relating  tor  Ffiv^  ESli^Aai^lmmiin 
Irelan^limd  whbrea^  by  tHe^ftftytrat' ^eoiion  of 
the  aaid  Act  it  .«aaai  jpraii^(3d,<.:llNit  the  aaid  Act 
ah^fti^iai[d^eiigi4)i>f /i«|:e«|pAiyit^f»  fii^^  c^inr  af 
'  —  ----    "^^^l^llrtWidi^dimifentjHSvt, 


mia^^isQin  the-enc 


i-en^^t'-.tbe  then  ttiext  cttisi^jM' •I'll^^ 
lianeotMkfid  m^if^ifg^ :  jai^d  whereas  by  an  Aet  of 
the  ninth  «nd  tenth  years  of  her  Majesty's  reign, 
chapter  aei^etity^^mne,  and  an  Act  of  the  fourteenth 
and  flfUamhi. years 'of  Hat:Maj^ij's  ffift^  chaytfv 
fbrty-aht,  the  sitid  fii*^  i^eited  A^israa further  coi- 
tinoed^ill  tj^  thirty «iirH,  day  of  JWjf,'<ino  thbttsand 
eight.hiin^ireil.apd  fif^y-five»  and  untit  the  end  of 
the  then  next  aesaion  of  rarliament:  and  whereas 
a^Ujmi^Wt  tifiat  tlid  said  tftt  r^nkad  Act  should 
bcf  foflher  continued  V*  be  it  tberefoi'e  enacted  hj 
the  (jhieea'a  most  excellent  Msjesty,  by  and  with 
the  aavice  and  consent  of  the  Lords  &piritoa1  and 
Teorporal»  and.  Comaiona,  in  tliis  present  ParUa- 
ntent  assembled,  and  by  the  authority  of  the  sanie» 
that  the  said  irst  recited  Act  shall  be  and  remain 
in  force  until  the  first  day  of  August^  6ne  thonsand 
eight  hundred  and  sixty,  and  until  the  end  of  ihe 
then  next  session  of  Parliament. 


Cap.  LXXVIL 

An  Act  to  give  Effect  to  a  Convention  between 
,'    hwf  Mi^esty  and,thf  United  States  of  America. 
•  .    [30th- Ju^^,  1855.] 

Cap,  LXXVIII. 

An  Act  to  reJitce  (Certain  Duties  payable  on  Suge 

Carriage,  and  to  amend  the  Law's  relathig  to 

Stomp  Duties,  9n<i  to  Bonds  and  Securities  to 

the  Intand  Revenue.  [dOth  Jafy,  1855.] 

**  WmassAa  by  an  Act  passed  in  the  session  ( f 

Parlianaent  holden  in  the  fifth  and  sixth  years  (f 

;her  Mijeaiy's  reign,  cimpter  seventy-nine,  certain 

•duti6a«oi^»ined  in  a  scJie^ule  to  the  aaid  Act  were 

jgraaited  i^n^t^ilude  payable,  ami  ai^ongst  others 

ithsiffqllQwioir  dutbt  on  stage  carrm^es  in  Grertf 

\Bri4iam*  (|i|^t    t*   lo  in\y>)   fur  and   in    respect   of 

jevery  fl^ite/whici*  asy  fitaga  curring^  nfydl  be  li- 

/C^fiaed  t^  itfavel  iti«  duty  gf  utw*  \wimy  Uti\i\tGimy^ 

sM  (t[H\^aud.^i^^  re^pf^ct  pf  every  sucli  sMpj^t^nieni* 

ary\li<^noe^fer  ^  stiigf  i?,irriiige  as  descriljeti  la  iUp 

BaaA  adhaduki  tUe  d^ry  mJ'  live  sj^hillitigsi  and  it  is 

^WsfkdieMtlar.rcijaca  ti«e  said  (^Mt;e$  as  tifirc^iunfter 

nKattkoicdV4 1  bt^  (t  therefore  euHC ted  by  tlieQiH^en'!! 

niMfc«lcheHeiit  NL.ie^iy,  %  mid  wiilithe  ndvicc  Hnd 

joonadtibo^  tW   [i'ndsSpintunl  ^nd  Temporal,  mid 

iCbflMnn^  m  Uti^i   prt;^i!nt^  P4f%ni^,^tti  ^ii^i^embled, 

and  h?'  lAie  laa  l  f  j  «>f  i  t  y  i>f  i  Iw  &a  n  i  e»  a*  fu  1 1  o ^^  »  ; 

L  FV^m^a-id  ^.^r  iUlv  lirisit  da)-  of  Ju/y,  une 
thoQsandi  eight  bRkiKbed  a^(j  fifty -^ive,  there  shall 
beehtfrged  awfl  |»ay«lble  io  her,.?lajest|y,dier  bpira 
and  aodcvaaoM^ihei.lolJi^iviqg  reduqed  duties  on 
aaaga  enrriagesTjtt  Qrepi. Britain.;  (th^it  is  to  aay,) 
Ibr  aMl^Ui  raa^Metjtf  .^r^ry  vMle  which  any  stage 
aMPriagis  ahaH^hv  K«aMed  to  travel  one  penny,  and 
foriaidki'Sea|i^ol«f  every  such  supjdenientary  li- 
e0^M  aa  efcreaaid  the  duty  of  one  !«hiUiiig,  in  lieu 
of  the  dwciea  granted  in  the 'like  ease^  h^  the  said 
redted  Aot  ?  yn^oirided  alw'ay^  that  nothing  herein 
contained  shaH  eitend  to  reduce  or  afftsct  any  duty 
wMeh  ahadi  aocrtia.  or  he  incurred  on  or  before  the 
said  first  day  bf /n/^b 

II.  The  said  duties  by  this  Act  granted  ,and 
made  payable  shall  be  raised,  levied,  collected,  and 
paid  in  lik^  manner,  and  by  and  under  the  like 
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powers  nnd  authorities,  rules  and  regulations,  as 
the  said  duties  granted  by  the  said  recited  Act  are 

now  rai&etl,  levied,  coUectedj  and  pnid  under  or  by 
virtue  of  any  Act  or  Acts  In  force, 

IH.  From  and  after  the  pairing  of  this  Act,  sec- 
tion twelve  of  the  Act  passed  in  the  seetmd  and 
third  years  of  the  reign  of  hii  hUe  Mwjesiy  King 
WiUium  the  Fourth,  chapter  o»ie  hand  red  and 
twenty,  whereby  rhe  Commissioners  are  authorized 
to  compound  wfth  anj?  person  for  iho  duties  which 
may  t>ecorne  payable  itj  r**gpeei  of  any  stage  ciir- 
riagPf  slml!  be  and  (he  pame  ia  hereby  repealed. 

IV,  '*  And  whereas  by  certiitn  Acts  passed  in 
that  belialf  the  Commissioner:^  of  InlnniJ  Revenue 
are  directed  to  provide  stamps  for  denoting  the  se- 
veral rates  of  postage  of  letters  on  paper  provided 
by  the  said  Commisaioners  for  the  covert  or  enve- 
lopes of  lellers,  and  it  is  expedient  to  provide  for 
the  stamping  «iL!i  such  stemps  ptiper  uhieh  any 
person  may  send  to  the  said  Commissioners  for  that 
purpose :"  be  it  enacted,  thai  it  shall  be  lawful  for 
the  Commissioners  of  Inland  Revenue,  and  they 
are  hereby  empowered,  under  such  regnlationi  m 
the  Commissioners  of  her  Maje&ty'a  Treasury  may 
from  time  to  time  make  or  sanction  in  that  behalf, 
to  stamp  paper  whieii  any  persou  may  «end  to  the 
first  named  CoranussionerA  for  the  purpose  of  be- 
ing stamped  for  covers  or  envelopes  of  letters  with 
stfliDps  provided  for  denoting  the  icveral  rates  of 
postage,  on  payment  of  the  amount  of  the  stamps 
required  to  be  impressed  on  such  paper,  and  in 
cases  where  such  amount  shall  not  exceed  ten 
pounds  upon  payroeut  in  addition  thereto  of  such 
fee  as  the  said  Cammissionera  of  her  Majesty's 
Treasury  may  direct  or  authorize  to  he  taken  in 
such  eases. 

V,  "And  whereas  under  and  by  virtue  of  two 
several  Acts  pasesed  respectively,  the  one  \i\  the  se- 
cond and  third  yejirs  of  the  reign  of  his  said  late 
Mnjesty  King  mllimn  the  Fourth,  chapter  fifty- 
three,  and  the  other  in  the  third  and  fourth  years 
of  the  said  king's  reign,  chapter  twenty-uine,  a 
stamp  duty  of  one  shilling  k  payable  upon  orders 
made  for  the  payment  of  prize  money,  or  bounty 
naoncy,  or  money  upon  grants  due  to  non-commis- 
sioned officers  and  soldiers,  and  it  is  expedient  in 
lieu  thereof  to  subject  such  orders  to  the  stamp 
duties  chargeable  on  inland  bills,  dndu,  or  or- 
ders;" be  it  enacted,  that  the  sumip  duty  of  one 
shilling  payable  under  the  said  two  last-mcntioned 
Acts  on  orders  m^^e  for  the  payment  of  prize  rno^ 
ney,  or  bounty  money,  or  money  upon  grams  due 
to  non-commrssioned  officers  and  >oIdiers,  shall 
cease,  apd  in  lieu  thereof  all  such  orders  shall  be 
suTiject  and  liable  to  the  like  stamp  Llutics  as  m* 
land  bills  drafts,  or  orders  for  the  payment  of  mo* 
ney  of  tlie  same  amoutjt  and  of  the  likQ  tenor  or 
eftect  are  now  by  law, subject  and  liable  to,, 

VL  And  as  to  bmuls  jitid  other  freeorilies  relat- 
ing to  the  inland  revenue,  all  the  powersj  provi- 
sions, and  rf*gulation*i  coacerning  bojids  and  other 
securities  rehitincr  to  rhe  cui*toms  t?ontatned  in  sec- 
tions CXCV,,  CXCVI,  und  CXCVif,  of  the  Act 
passed  in  the  ^eiJsion  of  Piirliamcni  holden  in  the 
Sixteenth  and  seVt^nkHiith  yeiirs  of  her  Mi*jeiiy s 
reign,  chapter  one   hundred'  and  seven,  shiill,  mw 


talis  mutandis,  be  deemed  to  extend  and  shall  be 
applied  to  all  bonds  and  other  securities  entered 
into  or  given,  or  to  be  entered  into  or  given,  by 
any  perEon  or  persons  under  the  provisions  of  any 
Act  relating  to  the  duties  of  excise,  or  to  any  other 
of  the  duties  or  matters  under  the  control  or  ma- 
nHgement  of  the  CommisBioners  of  Inland  Revenue, 
or  otherwise  in  relation  or  incident  thereto :  pro- 
vided always,  that  hi  any  case  in  which ^  under  the 
provisions  of  the  spid  sectionsj  any  certificate  is  re- 
quired to  be  signed,  or  any  other  matter  is  autho- 
rized to  be  done^  by  Commissioners  of  Customs,  or 
any  number  of  them,  any  such  certiftcate  or  matter 
In  relation  to  any  bond  or  security  concerning  or 
incident  to  the  l»jland  Revenue  shall  respectively 
be  signed  and  done  by  the  ComtniBsioners  of  In- 
land ftevenue,  or  the  like  number  of  theni. 

Cap,  LXXIX. 

An  Act  to  amend  the  Laws  regarding  the  Burial 
of  poor  Pers^ona  by  Guardians  and  Overseers  of 
the  Poor,  [BOih  Juli/,  1856.] 


Cap.  LXXX. 

An  Act  to  ratify  conditional  Agreements  entered 
into  by  the  Conunissioners  of  her  Mfgeaty's  Works 
and  Public  Buildings ;  and  to  vest  in  the  said 
Commissioners  certain  Property  aituate  near  the 
College  of  Edinhurgh  m  the  City  of  Editdmrgh^ 
together  with  the  General  Register  House  in  the 
said  City,  and  all  Land«^  held  tii^rewith ;  and  to 
euabJe  the  said  Commiasiouers  to  acquire  certain 
Property  near  the  Palace  of  Hoijfrood^ 

[30th  Vti/^,  1855.] 

Cap.  LXXXL  •      * 

An  Act  to  amend  the  Law  concerning  the  certify- 
ing and  registering  of  Places  of  I^eligious  Wor- 
ship in  Enghnfh  [30th ^/wi^^,  1855.] 


Cap.  LXXXIL 

An  Act  to  abolish  certain  Payments  charged  on' 

the  Consolidated  Fund  in  favour  of  the  rrovost 
and  Fclkn^s  of  Tiinittf  CoUege,  Dubtin,  and  of 
certain  Professors  in  the  Siud  College;  and  to 
repenl  the  Staiuf)  Duties  payable  on  Matricula- 
tions and  Degrees  in  the  University  of  Dublin, 
lUiU  August,  }S5b.2 
"  Whereas  by  an  Act  passed  In  the  forty -first 
year  of  his  lute  MRJesty  King  George  the'  Third, 
chapter  tlitrfy  two,  *  for   granting  to  his  Mnjesfy 
stivernl  Sums  of  Mon^y  for  defraying  the  Charge 
of  certain  permauent  Services  in  that  Part  of  the 
United  Kingdom  called  Jreimid*  it  was  enacted, 
thai  it  should  be  lawful  for  the  Lord  High  Trea- 
surer and  Under  Treasurer  of  the  Exchequer  or 
the   Commissioners  of  his.  Majesty's  Treasury  of 
that  part  of  the  United  Kingdom  called  Ireland, 
then  or  for  tht.*  tiiue  bcingj  or  anj  three  or  more 
of  themj  by  warrant  under  their  hands,  to  order 
and  dirt'ct  thnt  any  sum  or  sums  of  money  not  ex* 
ceeding  iu  oim  year  the  sums  therein -after  men- 
tioned should  be  paid  for  the  purpose  therein-after 
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expressed ;  among  which  sums  were  the  following ; 
that  IS  to  saj,  *  to  the  Provost  and  Fellows  of  TW- 
nit^  College,  Dublin,  £358  16s.  lid.  English  cur- 
rency,* « to  the  said  Provost  and  Fellows/  for  the 
Professor  of  the  French  and  German  languages  in 
the  said  colWe,  £92  6s.  2d.  like  currency  }*  and 
*  to  the  said  rrovost  and  fellows,  fpr  the  Profes- 
sor of  the  Spanish  and  ftalian  laaguages  ir»  the 
•aid  college,  £92  6s.  ^d,  lifce  currency  j*  whict  se- 
veral  sums  are  alj|o'J))[  the  said  Act  made. payable 
cot  of  and  are  charged  on  the  Consolidated  Fund 
of  /rtf^ii(/,  and^re  now  charged  op  the  Consoli- 
dated Fund  "of  tji9  dnited  Kingdom:"  be  it  en- 
acted by  tlie /Q[t|^ee6^s  ^^^^  Majesty,  by 
and  with  the  auvWgn^S  consent  of  the  Lords  Spi- 
ritual and /tcnipor^l^  apd  P^'^mons,  in  this  pfesent 
Parliament  assembted,  and  t)y  the  authority  of  the 
same,  as  follows: 

I.  That  all  the  alCUi^siiQls  «l  tnoney  by  the  said 
Act  ioadef^4|^.4^tbf  said  P-royosi-and  FeMow« 
of  TriniUf^  CW^^,  ^}Hfh  «^a\l  from  a^d  after  i he 
passing  of  ik\Sf\/i^  cease  to  be  payable. 

II.  All  stamp  dttties  payable  under  the  Act  of 
the  session  holden  i^  the  fifth  and  sixth  years  of 
her  Majesty,  chapter  eighty- two,  and  the  Act  of 
the  flf^«fiftiii^»^)^^K!flg  George  Hhi  Third', 
chapter  "ofcte^lfiSftdi^rirf^atld  >fglrty-fourJ  bf  'otider 
any  ot4»^  ^ci^  fbrtlfement;  ^  the  adfrt?s^imi  or 

IhMhBi'vhi  diA  lA^aiwi^on  of  any  fiersot^  tb  wny 
degree  Iti  th^^sl^iSIS^et^ity  (whether  conf^red  in 
the  oMinafy  '^^itri^oHhe  «miverslty  or  othefrwise), 
or  for  Ibe  f^^t^y  t*p  etrtry,  testimonial  or  certifi- 
cate, Gi  any  vttch  fkltaission,  shall  f^era  and  aft^er 
the^^ittg^bf-Vhrrs^  Act  likewise  cease  to  be  pay- 
able. 


Cap.  LXXXHI. 
An  Aci  tOH cofttj  1)4^6  certain  Acts  for  regulating 
TurnpHLe  Roads  4o  Ireland. 

[14th  August,  1855.] 


.  '  -"   ^^-tTAf;  LXXXIV.      ■  '   '     " 

An  Act  to  provide  for  t|ie  Performance  of  certain 
Duties  of  the  Speaker  during  his  temporary 
Absence  from  0^6  House  of  Comtnous.      , 

.        '  .  /,         [  li4ih  A ugmt,  \Siy5\'] 

^  WHKtBA^xha  Hk^iisq  of  Commons  have  provided 
by  their  standing  orders  for  the  temporary  perform* 
ance  of  certain  duties  of  the  Speaker,  during  his 
onavoidajble  abseuee,  by'  a  Deputy  Speaker:  and 
whereas  her  Majesty/ bad  previously  signified  her 
cooaent  that  the  House  might  do  therein  as  they 
ahoald  think  fit:  and  whei^eas  certain  matters  con- 
ceroiDg  the  office  of  Speaker  are  regulated  by  sta- 
tate,  and  the  validity  of  acts  done  or  proceedings 
taken  during  the  abfte^W  6f  the  Speaker  may  here* 
after  be  qnestioned;*'^be  it  enacted  by  the  Queen's 
moat  excellent  Maj[^ty,^b/'and  with  the  advice  and 
consent  of  the  Lords  ^pifitual  and  Temporal,  and 
Commons,  in  this  pfe^ei^t  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

L  If  at  any  time  during  a  session  of  Parliament 
the  Speaker  shall  be  temporarily  absent  from  the 


House,  and  a  Deputy  Speaker  shall  thereupon  per* 
form  the  duties  and  exercise  the  authority  of  Speaker, 
pursuant  to  the  standing  orders  or  other  order  or 
resolution  of  that  HouaCt  every  act  done  and  pro« 
ceeding  taken  in  or  :by  the  House,  pnrsoant  to  any 
statute,  shall  be  as  falid  and  effectual  as  if  the 
Speal^er  himself  were  in, ^he  ehiiir ;  and  every  act 
doi^e,  and  warrant,  ordc^CyioertHioate^  notices,  or  other 
do^cument  issued,  signed,  or  pabUshed,  in  relation 
to  a^iy  proceedingS'of  tl^e  tloute  of  Coaiinons,  by 
such  DefHity  Sipeaker,  $baU  bnve  the  same  etfect 
and  y^Udity  as  if  tikesame  had  been  done,  issued, 
signed,,  prpuMlBhed  by  tlie  Speaker  for  the  time 
being..  ...  • 

II.  Provided*  that.  SHich  'De^Mity  Speaker  shaU 
not  have  power  to  app^iqt  to  any  office, texcept  for 
soch  timers  he  shall  ooiulnae  to  be  Depoty  Speaker. 

HI.  Provided  ^lsQ|,^hatm>thingtherein  contained 
shall  e^ct  the  eWiU'ion  of  a  Speiiker,  or  the  forms 
thereof,  or  any  prerogative  of'  her  Majesty  con- 
cerned therein,  or  otherwise  relating  to  the  office 
of  Speaker.  »    - 


Cai*:  LXXXV. 

An  Act  for  carrying  j«to..  effect  tj|ff  Engagements 
between  Ji^r  Majesty,  and  certain'  Ciuefe  o.f  th^ 

,  Shtrho  Country  near  Si^yra  Xteone  \i\,  Africa^ 
for  the  iuore  effectual  S^pprps^fop  v>f  tjie  Slaves, 


Gai*.  LXXXVf;  ' 

An  Act  for  securing  the  Liberty  of  Religious  Wor- 
ship. Ii4i\\  August,  1855,']^ 

"  WnaBEAs  it  is  ej^ppUieut  that  t|iie  laws  affecting 
assemblies  for  religious  worabip  should  beai^ended : 
and  wherciw  by  an  Act  passed  iii  the  first  year  of 
King  Willi nn  and  Queen. J/arjf ♦  imitulecJi  Jii^ -4'.*<. 
fur  exempting  ihnv  ,Mi^Je^ie^\J.^i'QUs(^nt  ^ubje<U$ 
dissenting  from,  (fhi  ^Ch'orh,  qf  ^ix^]^n^  f^oji^^.  ^t^ 
Penalties  of  certain  Lfnos,  k  i^  ,eJuaote4,tha.t  na 
congregaticyn  or  assembly  for  religiu us,  worship  shall 
be  permitted  or  a^^)w^^  until  the^.  pla^  of  spcli 
meeting  shall  be  certified  apd  registered, qri:ecQr<led 
as  described  iu  such  Act ;  and  where^is  J>y  an  Act 
passed  in  the  $fiy-se<?oad  year  of  %\n^, George  tlio 
Third,  chapter  one  liundred  and  fifty-five,  imituled 
An  Act  to  repeal  certain  Acts,  and  to  arnend  ufker. 
Acts  relating  to  Refigious  iVorsMp  an4  Ajitemhliifs, 
and  Persons  teaching,  or  preaching  therein,  it  is 
enacted  that  no  congregation  or  assembly  fur  reli- 
gious worshi[>  of  pr9teslaiUs  (at,  which  there,  shall 
be  present-more  than  twenty  persons,  besides  the 
immediate  family  and  seryaiils  of  the  person  in 
whose  house  or  upon  whose  premises  such.mee^og, 
congregation,  or  assembly  phall  be  had,j  shall  be 
pernutted  or  allowed  jinless  the  placA  of  s^jch  me et- 
^  ibg  is  certified  as  described  in  such  Act,  aud  that 
every  person  who  shall  knowingly  .permit  or  aufier 
any  such  congregation  pr  assemt^ly  aa  aforesaid  to 
meet  in  any  place  occupied  by  hioii  uatil  tha  same 
shall  have  been  so  certified  ^all  forfeit  for  every, 
time  any  such  congregation  or  assembly  shall  meet 
a  sum  not  exceeding  twenty  pounds  nor  less  than 
twenty  shillings,  at  the  discretion  of  the  justices 
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[Sept.  29; 


who  ^hall  t^ivict  fbr  'sucb^  dfl^nce^^  be  it  emioted 
b^'lhe  QQeeD^'Bioitel«i*ilei»t'M»)efltty,  bj  «ttd  ,v)tii< 

Temporal,  and  Cdili8ioifB,Mtf^^stl^8i<pr^eiit  F«rii«« 

mefniraascmlilod,  a»4L^r  th^iMilUri^  tof^the  3Mndy 

a«  follows :  -^    i  •   :  'u  t»!  ('   •    * 

I.  From  arid  ^aft^ri  tWe  jfi^^sut^  of >iibii/Aci^  no- 

ao  ActrfMMtfed  M^ilte>4^t«entb'«M>«i«toemhrt|rcait8 
of  the  rergn  of  h<*H4iijeky{  cbrfpt«?rlshtrty}«i^i /sbiU 


4n.^c|  for  tlie,,P,ayr5^pt,af  posts, {n  Procee^inga 

,  insriliUe^  pii^l^ha^r  of  the^Ci^wp  JiiMaWers  re- 

.  lating  to  tb^  Rpvepue*  and  for  the,.Aineodnient 

of  the  Ppip^iipj^i^d  Praclii5e  in  Cro.wq  Suits  in 

,  the  Coqr^  of  j:^^^  1856.] 

<^AK^a9Ai»tifi  .n^vi^to^KOcpediiigs  iii»titiUed>  by  or 
o»  .behalf -e(f  M)!ftiU]^i»0'i^djiatfahe;Qi«een'a€tibjeols 
ikir?fe;^peetTot>n9i4tm|i^iitm^  jbOjithoi>i«YeiHie  no 


apply  to  tba  congreg«ttems>oi»  Mtmbi&esjiiereiaaftear  <toil8ajje:^eoovefle4biy/ihf  €r9Wi4»-«KQeptjiniC«Ptaiii 
mentioned  or  anyof  them  ;  that  is  tomyy    i w.-  n.  j  Oft«WfJiii*indrcywteT4wr*i|«id^(by9riiO)CrdW)al  tO'  tbe 
•  (1.)  To  ahy-ccmgregaffoff  orksiemWy  Ifor  Tteh'-  .  ilob^:5,*wd>l\ihfli5^  ^b^MibiqiodiejijbitoiasiifnHala 
gioos  ^voi«hif>  beld  in  any'^iansh  oPiihy>eo«- :  ibe  Uw  »«I3  ^tibci'reoo'del'yKiffmdtosiiil^ufih  pMeead- 
oUrtastteai  4i8tri^  ai*drieo»d«cted.vby  the   ingi  by  oroa^beWfjrfi.^lia^o«teitii^^ba>lift»foroe 

as  lo  f)f^eeiMagfc;*»tflMBriLit|objo^i.«tod)  ;»fcjbdeot4* 
biSiAv^iw^rx^un^d^  4))i(#he^iwSte*a^itiHatneaMl- 
ieb ti  Majesly, :  by i  aodi  kV^HKI t hk«  a^vio^I  -aftiitiG^iiaeiii; 
ofiftb^)  :boDd8»iSjM«Hsial:>aiid  oTmoi^twi^'i'and  £i»^ 
fiioD8i>ln7UUB.  jireaei^iPafiJaaM^r^iai^^ 
tbieiautbotit)r,>o{.'liHf;Jaitie,  aaf4Uaw4<i)oo  i>ts.  a  > 
-:  Iw  Jhiyj>:ii)£(MNnMkHi%ija4^ti^^ 
^egal  .fiticto»idii)ga><lcii>bft  )mre«^t<li>  ina^it^ad/befiiro 
Ati9fi3<aiit'OnftJikbonal]<ii^bai«]|en)ito  C}iedB^pitoii£tn9» 
dnif  ofi(&iroii4i&ibV«i^  iMUiim/qM^ii^«rf«0»d>eba)f 
<$fi'jyi4>6rtowoi  li^wMtsdrijKitefpordlipi^MfBpMitai 
^  parsMfl^fifbtrf s|{eat  ^  .^•^dj.kMdaintf tenentipgr 

Mi^lI^Sdfmiioh' Af «ri}j4at;(pa'^adrih ^d^s^iGfond/and  <ellioriftfat»]«o)a0is|ir«fii«4xfi wbkfli niiiikBdmMtfMH 
>MfdiyetaV)Qttf'  Kf9%  :)^«£(&iii  vTbe;'F6i]ili,^  |iwdi**,IoRlb0^tlaBibrtf8^ib^aH9filA9ft«hKiaiftMe 

4iio  liuMrbd/ «itid)flft(»n^as mmclk  ftbat  IteirMajeS'  1^  iwK^ ^Nr  io  «UDfNm8d  imdjeubeota^ntdififMiie 
itj^^Bbbledlir  pFOi^^ilig  ciAe.iEto^a/iClrHiolic  ^ii-  j^QBf)8dykliidUl&ipii<ftf  nG^^iff^ 
gfblv  in're>{^ectiiMiheirf4floc(»  fdt  nefigioufa  wbrkiiip,;  |^oc»n)^e8^ciarbf  enjtattimiorj8Bqi8lo£gna»f^Gdhe  aUd 
shall  lie  Bobject  ttrtM  dame-kwiras  aiei  Frotesthnt   ofcriog  to<iia^iMajMijr  j^iJ^iiitbe(bfiaaiyiiri*lQii^ 
dUs^nters  aro  siilQlsotUov  aod'  db  miicb  ^df  afa  Met;  ^dieiit'foir>tbd  jsarvkd  ^iiikefLlwamytmv^imaylJijiL 
paased  In  >tbe>iiiti|b  a^^omh  l^ato^  ben  preset]   of  Parliament  relating  to  the  fuMM  tevtmmb^her 


^ineltmboor,  ov  tnt  ease  the  Iweombent  ia  not 

'■€4smiiiii'by  i\m  «urate  of  iwwh  .pai>iib  or 

4Mr]9lv  "^  %'afly' piecvbii  attthoriaed  b  J  lliani 

- '--reapictlveJj t  "■  -  •"  •'..•■--  >>i'.-  ---^      ••.  j-r,- 

^^(1^4  ^Miy^toongne^tloff  ori  a88ehib>ly(€6r.rali)- 

"•  1'  i  gibtiaMWoytsiii|i'nfeet4ng4va'^prii(vate4lvtolkdig 

^(&.)f  ilFo  Miiyi»«Ot}gre|g^tlon$  or^oswimblyiilban  t  reli«- 
i»n;  ,11  •  gKiuii^ipnw^l^im^ting7ioceasioibally(4n(>(Eniy 
^11)1  ^'^bfbottdiai^^r^bolldit^i  ndD  ukudUyiapfMn^&ri*- 
-fo3  I)n%tbd>^  ino'pbi^  of-i^ligibqa^tr<irsfaiipi:>TjK. 
-iVnd  inil^itoi^  pevwiithigi^liy  sbcii  ^ngregatioh 
^aaeewhbmSii  la^tioA^dBiwtBiitpefitee  boau|i«d 


Mj^esty^fbf^p^  ^^ani^yUsleJMtcts  that  bar  Ma* 
j^ky's  tdbj«€t»^  prdfe^tiDgf  the  iJetwnb'  reiigion^^  Ui 
rt^p^eot ' lo  tlfelr<  plaoe^  for  veb'^oos  /ipron^ hip^?  shall 
>be  anbjea^  toibe^iliakrokvs  asiPTotestiaat  dintemers 
are  siriqect  t«r{  shaH  be  TfS[^eQtlveb|r  I4ad  asuppli-^ 
imblivto'tba  ^Utw^-t^whicb  PrDtestahtidiisebtofrs  iii 
^iglmndi  ^sx^'  aubjeet'  ^  fbr  the  tin^  <  being  «fiter ;  tb0 
.passiagt'ofirhh^Acty'i:' 'i'v'"i '•'    t,    :'-^f<..l   'm!i  j..,  -  ' 


;cA^,t;xxxt)[r:^ 


Majesty's  Attorney  Go»eml,  or  in  Scotland  the 
Lord  Advocate,  shall  be  entitled  to  recover  costs 
for  and  on  behalf  of  neV  IVlaiesty,  where  judgmeaC 
•^'a^^l'be'gWett  ^^lW^<2Mof^,  fi^-tlie^^^kAb^Mnfter, 
^aWil ' <iir?d6l*  tb<6>  tUu^  t\i^;'t^gmtii^y'  ttbd ^ provi- 
sions, as  are  oi-  fjhay^b4  af^f^a^^i^tt^ftig  the  'pay- 
ffeerit  c^'t^dbipt  bfjcosts  in  proceedings  between 
iSbbjeejt^iaod^subjdet^aikdrliiicfi; tests'  rirall  be  ^aid 
jiH;^  fbejes«h0qo^'iabdr,sbt&^bea(Hria;|uirt.^ 

I  dli  J[f  if)  ^iinjr  isiUth)tiuleMtDMi«dQ  ine^iiiR,  anitr  «r 
jGiHior  'pfoce^ififf.jtftdgiaetnti^sbailidbeiglveai  against 
iitbei'Qrdwui,  4l«»itlei8tidiiab7oft?ndetod^R«f.a&all  be 


^a  Act |to(amoo4,;tl^  Aicjiifof  t(b»  b^fMTjtCar!^  wtl 
« tq^r^i^dof  ]ttefi?fa^tp#yian4*i4^twl'S(?»H>oU in   «Riilkl^ftQ[jrem|fiwro(Jnte^  iBdibaiitiazmer,ia«L6ttb- 


M  ,^(^^(;(tiB^e,^a|l«blo  f9r;>hfiiM?ftli.:(?f  l^a- 
i  igp?^fltjgWWr|en^..:,  s'j  ,i >•{  14;b.i4w««<«l86A.J 

An  J)iCXto  faeililAte  f.be^rectiop  of  P welling House^ 
,,for  Uie  Working^ C1«^»8€^  IP.  Slcoltapft.  '^' .  i\m.i  I 

Ad  Act  iQ^m^jfi^'f:po\ii9ioq:j»,.^^^ 
JIM  Burial  Grq^iadAc:^,'  16^5.  ,,    ,        .  , 

,  .    ,.  ,[l4tl^.4^i/«/,.  185$.] 


joc(I)b[^ritiMi^«anie9iiiildsrJibdi(pBOTifsionfe(  aa  tboagh 
such  proceadiMg(tb«d,beaB  bdd  btt|«eeDi8iibJ8dt  and 
oaHsfeoM  mkl  it  abattfvba  kbf«lpf(arAlieM€6ii*nis- 
(«teel)8iflof  ,aM I  Majtest^iiiEraaaUryiiaid' 'they. : ate 
tb4fr^ii)f|ftiiH-edAdcpa^si»cii  toatSHau^df  anjr.aioaays 
which  ni^ib6ibai)aaiGter'vn!oted'^y;PiirKaiiie^ 
<^tfp«npQijb^?i  ^i\r,  i\fM'.}r  ra  >  .  ^-  ■/  L 
)  )'>illI/i'^iAad>-whar'bar!^«  prooedbilre' and  praetice 
/ia.inuMQKata^i^lMSBM^^ttiidio^  inati- 

Wed  by ror  oftbi^ha^iofellielGroira  ia.ber.  Mijest/a 
G(iurt)6££iioM|MeEjb  dilafot^,  and  teqitires  amend- 
jaenty^aad  it  isdttaifablo  |U«fttntIkOidBBiiiie>i8boiiid  be 
MsiiniiatjedMas.naat^y/  asu^yi  be .  to  the  course  of 
praad^e-Mfd  procedare  noM^'in.  foroe  in  actions  aud 
suits  between  eubfect  .and  subjeet  :*'•  be  it  enacted. 
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that  it  shall  be  IftwfoV-^tKe  Barons  of  her  Ma* 
jestv's  Court  of  Exokeqver  in  En§l(mdy  or  any 
three  of  them,  and  also  for  the  Barons  of  her  Ma- 
jesty's  Conrt  ef  Exeheqaer  in   Ireland^  or  any 
three  of  theaa,  in  their  respective  courts,  to  ^dke 
all  such  general  rules  and  orders  f6r  the  i^^dfla- 
tion  of  the  pleading  and  practice  in  '^ch  infornift- 
tionsy  suits,  and  otii^r  proiepedln^,  tsnd^  tdf  ^afd^ 
such  writs  and  fonii»of\proeeeM^Si  iM'Uoi'tbeiw 
may  seenn  expedient  ^  tliei  p«rp<«07  «(brMaid',>Knd 
all  such  rules;  or<krfiy  o^  tegq^tHonii  /shall  ^ba  ^laid 
before  bothiU^uues  b€  Farli«ii^cv>€f 'Plsvliaiiyeiit 
be  tbcn^-^ittii^gV'lhiifediately  vpon  tihei!M{ikfiiff^^ 
the  sane, '(»4f  Pa#liamlaittonot^lt«itig|  etiefyfvTiHv-* 
i«  6ve  ^ays  ai^r  the  iiext!  in^tiugi  thereof  i  tmdi^ib 
such  r«de,  oiider;«rf^egulatie«i  shall  have»W^t  imtii 
threeHUenths' softer  the  aaoife  iiiAilbavip teen '8o^  laid 
befere'4>e<h  Houses  of  Patrlraibeat$oaiid^4any  rUle^ 
ofde^  or  »e^ludoi»io  'mad^ishall^'fraim  amd  after 
fl(«ch(«Mfie  ainmssidviie  bdnding'  ««d!<^l%atory  mi 
the  said  cou;rt,//afidt0«  .alli:Co«iiHif<H)f  i&rfor  iml^ 
winch  iuiy  judgMiientHafjthe^«iid>0(Kii*ti shall 'be  •dar- 
tied  byt  waif fwvit  of '(nror;  aad>be  of  4hir  like  foEO^ 
flvd^yiReetv  ab^if)  the  provikfoiU.:eoDtahied'  therein 
liad'}(beeai«ipl'eiMly  efiatod  bf^Pdrlhuneht-:  fnro«^ 
vMwfcialivajiRiithKt  ilQriialhbe?lcwM  ibr  tbe^(^«eii'i 
iSQiiiteKceltenir;  MikjeBt^by  aoy^prodaniation:  hi^ 
e(«tMoiii.itte  Jbow^  <j^;auM;,ianfor«tther  of  the 
lioiteio  4rf^jPjB4iawiepty  bf  iiaf  neMulwiD  passed  ^ 
•aayitinhfls^ithM  <Jbr^  noatb^-afMittiftarksMii  rules, 
onlira/  aadf r^g^lalnMia^iihiA'draser  keeui  laid  bsfae 
¥$Mah/mt4.¥»^kxmpwdt  tfas^irhd^  or  i«iiy  txart  4if 
Mt&<»vU48^«fd«is^^wgii)alieil8^  aid.  tu  ^iuiSh'.oase 
the  wJDtetwnsUokfpartitbareofi'BS  ^ai^|e>so!6os- 
paikM^sliallriDDirbe^biMdiug and^obligattory  pn the 
.^aiAd/ew^fer  oa^any  otbte  GBttvt<of  X}oasniDo.Lai# 
TOP  PsMft^gf  £rcor»      i  ^^    -^^  ).-    m   m -u.  ^i/i   ... 


'^ir.%cy 


'  ••^)   ISVOO'JI 

'• -ifT^b/if   MT')  v^v  ./*-^~-T  rr.r"-   III. '.'  :(.! 

j|^eff^r.ch#^tSl4|^^qg  4^4,^54, .,-.  ,..  ..f 

«^^W0UfeAft  kis^xptiietottta  Junkeipirosi^ivmsilbr 
IvcflstatiBg  the)etecrioci^atidf  0B(i^psiibaeeH9f(  Mght^ 
boiMesiu  the  BriUth  posse8sionbiafciioiid;^d>iAbel>-^ 
wiau^tu  aanend  tMMeiiclahtfiSMppii^  Adt^  lft&4:*' 
be  ife  thevef^reenaciedtiibyftherjQ^eei^  moft-eKi^* 
lent  Ma|€styvb^.>lindnwfish^thad  lUlfs^  4nfd>  >bkisent 
of  tfaft}  Lords  SpMbuil  Mdil'empuinKliiidiCiMfi- 


from  time  to  time  increase,  diminish, \or  repeal  sucsh 
dues,  aod  from  the  titne  spe^eifieA  in  such  orders  for. 
the  commencement  >of .  the  dKt«»i thereby  l^m^  in* 
creasetl,  or  •^Ha^ini^hediithjSt.i^iue  JhaR  fc^e  leviable 
throi^hoiit^  h^ri-iMi||«3ty%  <|Q4ni^i9l>93;f^>^*'<^^ 
hereinafter  mentioned.  ,».  -     i  ^.. 

oiU-./NeffiBu^  iJnesiaf  afpre^Aid  bhall.^  levied 
in  any  c«]o^.W^0^a9ui(m)^Tthefl^slativeh.aAJH 
thi>fi«yiin'>auebd»lQenjj^  has^itithdr  by  h4dfef8tt<^jh« 
(Erom7H;or,  by  an  «t)t  dv  oiiiit[8tJi^4iilyi  pp$sed^lftig? 
wfibdists'jdpisftHitliati  tb&aatne:  oeitgbt  tothetle^jed 
in  such  cploay.t  u  t-:.it  ^-^  tfi ;  ',}.,  to  l-M-ioiMoT. 
;[WioTb>'8aid^dufis  shall  t^i^eiUt^HedoKiqgflpm 
he«  Gplleoted'  by  tihe^aame  ^ertsort^  %  wbotts  and  by 
the  saAidrineataAi  in 'the  stuhe^  :i|ial»><^ii<kndv subject 
to  the  same<eQadiildnsiao.  fat  ta  oinWiVMt^MieB  per- 
mit, by,  iii,;aod  tali^ect;tD  swliichithfr  l^htidues  le 
Tiafcle  under  >ilhe<Mw«h|aatiSHippi^!jA4^)  1854, 
are  collected,  and  shall  in  each  ibNf^jiMssession 
abroail4)eeDlkot«d7(by^cll  ptrwjiJs^iW  tftfe  g^^er- 
iMf'of  isiioh  potsessioik  aliirMdiMla^  for  the 

pur pote,vand  ishall  boiOO^WpWr  bor  tjit^jaau^  means, 
4u  the^atrie  manner,  and' ^l)j^tlo,tJwe  e^fn^cispu- 
ditionB,/t5  toas  oii^um^Qn((e$lpennUi,b|g  in,  and 
auljgact  tso  ^hioh,  tbe:  l^ht  'du^-^leriabibjillider  the 
Merchant  Shfippitlg!:A€ftvK644iutf«t>fl6dtjand  col- 
>leetiedyiQr:by  stocb  otber^nfeaint^jif  suoh  A^her  tMH' 
inervand  «iA||eet  ttii^sbcb  otfaeff  leiMidititiinS'^aai  tIsB 
iegislativa  likutharitjt  ifMueh  fMtt&^dottjdsy.direct* 
Vt  A]ti  duds  .levied  cinder  this '\Aot)9}rell>c^eIt>aid 
oi^r  to  *»  l^jesty'a  ^Jtilastefc'/Kxbneret.  jst^autii 
tinicts  amif  ittftadi  manaei;  as  Jhet;Baal4i)9f  uToatiB 
mayr(ran^ot;^and:[ahSiai  3lie  ^pltddj^paidi  j^adp  d^lt 
irith^by  4iim;.^  Ib^^pur^aiisliefeiflafterm^^tidq' 
ed,  id' adbb .in aimer ifeaucb  boand  nrnj  idiraet.i  ;>  •  -, 
r  VL;  Taici  tluesvlevfted  uwdei)  tbe  autiiority to£v  ibis 
Arct^<in  vdspectr  of  toy  «bdb  lighthouse^ (bboy>  or 
bc^aoDd  aa  aforesatd-  isbaV^  lafber  diadtictliig^  any  ex- 
penses '  SftcotTiBd  hi  odlecting  the  sawe^  tM  apjf>lied 
foi*  the  purpose  of 't^ayivg  the  expetia^^  iacurred  in 
-erectsn^  aadMuaiirtSaiftiBg/dhiok  Ugbthouse^  btu^^  ^r 
ibfaconi  dndfoi'  notathef- puitpi6se^  whatevar*^ 
*    Vlii^Fbr'tins  pttrt^baeQf^coostriKititig'Ox  repahr- 
/lagahy  9nchfligfalhoute,:btioyii<olr  beaooiV^aa^ffoJ^- 
said,  the  Board  of  Trade  may^i^se^  :u|[ionvitha  se- 
curity of  the  dues  to.be.leyied  in  respect  thereof, 
such  sums  of  n^Qnev  as  they  ti^ay  deem  fit;  and 
the  Commission^fa  of*  hW  ^ftjl?sty'8  Treasury,  out 

tyief<t,Uhe«P«blte  WW^y  li^^  ^€dftfiM»*fe1ttt^,  or 
any  <rfh^r^t)«{^^a^  dr  ^btfdfysfi^Ydt^  Ittrty  'SdHince 


tbisi^present.Flaciamietiti  aB0SiklbM,iifad  ^tlie  ^meAcct^rdr^glyr^ehJ^d^^l:^  tcy'be-alitde  in 


by  tbeatttbcHityt«(f  tthii  8iinie,}«sifeNbwrr>'in  r  one 
h  Thiat  Aoiviaiay  W  alte< :;^  ^Tte  Meftiba 
Shipisiag;  ▲ct/Aaieadmeht)>:4iet^  IMSy'trjandr^iaMt 
be:tabe(rto{beip«t  ol  tbei^6i9Bhlibt4b)ppiii||:/lMtj 
1654^  ami  8ball(ttei«dii8tnML4NMdrdfiig|j4'i  «'  iHy^ 
.  II.  In  any  case  in  which  any  lightto|Be^  ttaidjrj 
or  beapoJM  has  bdmiOFiialleraafterfei^etM'6pjpHice< 
oBoctnear  tbe  apasUJofiai^eiMlaAipbssessibiiyCb^ 
or  iritb  the. consent  ibf  >tte^cil4^latif«a au^itt|»6l 


/th^  tah^M^Hi^,^  ^iih  the  8am^^Gltf^p^,^tfMd^ub- 
ject  to  the  same  provioi»nOi  so  far  as  circumstances 
permit,  in,  withji^p^/MB^ect^j^which,  under  the 


i)ouset  tfi  rtfe'  OiiHeld  Kingdom. 

VIII.  Accounts  shall  be  kept  of  all  suma  ex- 
pended in  the  c^f ^[^p)^^  {|Pffi^  or  maintenance 


aooh  pos8es8tOD,'bar  Mi^t^iBaTvii^^oid^i^(iitiioaA4  of^ever^  lighthouse,.  puoyloV  beacon  in  the  British 
cil^fift  such  dueatn  reepeet  thereot;  to  bep^lid^^y    pdsiie^6roH?wolRtf^{Wi'WM  und\er 

the  omier  or  roaster  of  e vary  ship  wbicb  patees  tbe  the  authority  of  Iftf^  Ati,'an*(IWlh^*^eJi  i^e'd^ived 
aame  or  derives  benefit  therefroniy  as4ier  Ma|^«y  { in  respect  thereof,' in  such  manner  as  the  Board  of 
fpay  deem  reasoaabie,  and :  may  4n  Hke  tnaUner  !  Trade  may  direct,  and  shall  be  laid  before  Parlia- 
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Dient  annually ;  and  the  said  accounts  shall  be  au- 
dited in  such  mariner  as  her  Majesty  may  by  order 
in  council  direct. 

IX.  Any  person  who,  in  any  declaration  made 
in  the  presence  of  or  produced  to  any  Registrar  of 
Shipping,  in  pursuance  of  the  second  part  of  the 
Merchant  Shipping  Act,  1854,  ok*  in  any  documents 
or  other  evidence  produced  to  such  Registrar,  mU 
fully  makes,  or  assists  in  making  or  procures  to  be 
made,  any  false  statement  concerning  the  title  to  or 
the  ownership  of  or  the  interests  existing  in  liny 
ship,  or  any  share  or  share*  in  ^my  ship,  or  w4iO 
utters,  produced,  or  mdkes  o-se  of  any  defchrattoti 
or  document  confaining  any  ^eh  false  stntenten^t, 
knowing  the  same  to  be  ililse,  shall  be  guilty  of  ft 
misdemeanor^ 

X.  Shares  in  shibs  registered  unde^  the  said 
Merchant  Shipping  Act,  1854,  shtiUbe  deemed  to 
be  includefdiih  tlie  word  "stock,**  as  defined  by  the 
Trustee  Abt,  1850/and  the  provisions  of  such  last 
mentidneti  Act  shall  be  aippiicable  t6  such  shares 
accord! rtgiy. *    ■    -^    • 

XI.'  In  any  case  ii*  which  any  bill  of  sale,  mort- 
gage, or  dtlier  fnstrufeent  fbr  the  disposal  or  trahs- 
fet  of  any  ship  or^ny  share  or  stk^res  theitein  or  of 
any  intere^  therein  is  made  iti  atiy  form  or  contains" 
any  particulars  blh^r^tlMmth^fc^m  ^nd^iaiticulars 
prescribed  a^  approved  Ibr  the  purpose  by  or  in 
pursnaneebf  the  Merchant  Shipping  Act,  1854^  no 
registwir *lia!lli6  required  totecOrd  thesaWe  with- 
out the  eifihess  direction  of  thd  toirimissioners  of 
her  Majeity'i  Custtmjs. 

Xli:  Upon  the  ttTftnsfer  of  the  regisli^  of  a  ship 
frdm  one  port  to  inother,  the  certlfioate^  of  registry 
required  by  the  ninetieth  section  of  the  Merchant 
Shipping  Act^  1654,  to  be  delivered  up-  for  that 
purpose,  may  be  ddivered  op  to  the  fegistrar  of 
either  of  siticfa  ports. 

XiH.  The  Commissioners  of  Costoms^may,  with 
the  consent  of  the  B6atd<rf  Trade,  exempt  .any 
pleasure- ylAoht  from  the  ptovision  ooniained  in  the 
thi^t^-fourth  Section  of  the  Merchant  Shipping  Aet, 
1854,  which  requires  tbe  name  of  every  ship  imd 
the  port  to  wbfmi  she  belongs  to  be^pamted  on  her 
stern.  *  *  -       .      .    ^  , 

XIV.  Tlie  owner  «yf  Arty  «Mp  M^ilob  is  meJaMired 
under  Rule  II;  coatttined  in  the  twerityseoond  see- 
tion  of  the  Merchant  Shilling-  Act*  1854>'nftiy  at 
any  subse()uent  period  apply  to  tW  Oommis^ovmi^ 
of  Custbiiid  i6  hiiVethe  sard  iM^p.  remenmired  under 
Rule  t.  c^nlaiti^d  in  the  tvt^eMy^firsi  section  ^  the 
san^  Act,  atid^lie^M  CoiiiuUMiotiers  may fhef e^ 
upon,^and'QpfOn  pJayiiMit  of  such  £»e  nbt^'exoe^ding 
seven  sh^lings  ^md  sixpence  for  ^saiUi  tmnsv^rse 
section us  Ihey  may  atithori»e,  dir^ettHe!  sanklvishif) 
to  be  r^ineasiired  deeordlnglv>  and  the^itumber  d^ 
noting  the  regislerionitiige  i/hali  be  altered  a«cord^ 
ingly.    ■         .   "  ''  ■  •■  ^'''■''  '■!  -'»  •        ■  *'    • 

XY.  The  copy  or  traflseript  of  the  register  of 
tiuy  Brithh  M\>  whieh  i»lLept<by  jtbe  dWef.  regis- 
trar of  shipping  at  the  Custom  House  in  LondoHy 
or  by  the  registrar  general  of  seamen,  under  the 
direction  of  her  Majestry*iB<  Commissioners  of  CuS' 
toms  or  of  the  Bdftvd'of  Trude^^^hisitlhavethe'same 
effect  to  all  intents  and  purposes*  as  the  <M*iginal 
register  of  which  thC'Some  is  a  copy  or  transcript. 


XVI.  The  Board  of  Trade  may  issue  instrue- 
tions  concerning  the  relief  to  be  administered  to 
distressed  seamen  and  apprentices  in  pursuance  of 
the  two  hundred  and  eleventh  and  two  hundred  and 
twelfth  sections  of  the  Merchant  Shipping  Act, 
1 834,  and  may  by  such  instructions  determine  in 
what  cases  and  under  what  circumstances  and  con- 
ditions such  relief  is  to  be  administered ;  and  all 
powers  of  recovering  expenses  incurred  with  respect 
to  distressed  seamen  and  ilp^rentices,  which  by  the 
^WO  hutxfried  and  thirteeAtb  ^ctloii  of  the  said  Act 
are  givfen  to  the  flbntd  of  Trade,  shall  extend  to 
^fl'  expe^es  incurred'  by*  arty  foreign  government 
for'ilie.piirpb^e^af6resaM,'^nd^aid  to  stich  go- 
vtttiment  by  her  MajeitjPji^S^V^iittJfent,  arid  shall 
likewise  ^xtend^  to  iiny  ^fienses  litdurrecl  *by  the 
conveying  bdm^  such  seanien  or  lippreA^ces  in  fo- 
reign as  w^l'  as  Bi'tUsh  ^Hlpht'^n^'M  j[)rovisions 
concerning  the  i-efi^f  of  di^tfesised  teeamen  and  ap- 
prentices, being  subjects  of  hei^  Msjesty,  #hich  are 
cehRtained  in  tlie  said  serious  Of  the -said  Act,  and 
in  this  section,' yhall  extend  ib  sirch  seamen  and 
apprentices,  not  beWij^  subjects  df  her  Majesty,  as 
are  reduced  to  distress  fn^'fbrelgh^jjArtt  by  reason 
of  tbeir  having  b'een'  shijf>'wrecfc*di  discharged,  or 
left  bebitid  fi^Orti  Mf  Srithh  ship  ;  subject  never- 
theless to  subh 'mod4fi<kltibn9  and  directions  con- 
cerning thd  tmses^in  wbfchTelief  is  to  be  given  to 
such  fofeignel*s,  And  the  •eouhti^'io  whidi  they  -are 
to^besentrft^  the'Bo^rd^of  Ti-aldemay,'  under  the 
cirenm^Omces,  think  it  to  tntrice  nhdissue. 

XVil.  The  ensuDtment^fcheMerchanf  Shipping 
Aot^  1854,  relatin^G^  e^vfngs  bfinks  shall  ^(rply  to 
all  seamen,  dhd  to  thei^  wives  and  famlHes,  whether 
such  seamen  belong  to  the  .royal'  naVy  or  to  the 
merehant  sertie^,  <w^to'any  oth^-sfea' service. 

XVHI.  Any  naval  court  summon^,  nnd^r  the 
provisions  of  the  Merchant  Shipping  Act,  1854,  to 
hear  any  eonipkiint  touching  the  donduct  of  the 
master  or  any  of  theorem  5f  anj  ship,  shall,  in  ad- 
dition t?o  thfe  pdw^rs  ■gi¥te^o^ft'by  the  said  Act, 
haive  iwwer  to  try  the^?di!tta§tei'  6'r  any  of  the  said 
crew  for  any  oflOMCei  agaMt^tlhe  Merchant  Shipping 
Act,  1854,  in  respect  of  which  two  justices  would, 
if  theMctose'w^re  tried  in  the  United  Kingdom,  have 
powe^  tO' conviet^onmif^ily^  and  by  order  duly 
madetolnfiftltbesani^  pnnishnienu  for  such  of- 
fenced  which  t#o  justices  migttt  in  the  case  afore- 
said infiictnfon  summnry  conviction; provided,  that 
in  'onsea  wherean  oflT^^nderis  Aenteheed  to  imprison- 
mtiM' th6  sentence^sh^ll  l>e  confirmed  in  writing  by 
thesefiiornatvaf  6r  eoRSulsir  officer  present  at  the 
place  wliere  the'eoutt  is  lield,  and  the  place  of  iro- 
pirisonnifent,' whether  on  land  or  on  board  ship,  shall 
be  approved  by  t^m  a^-a  proper  place  for  the  pur- 
potfl^  fold  copies  of  all  sentences  made  by  any  naval 
conrt  snmmofied  to  bear  any  such  complaint  as 
aforesaid  shall  be  sent  to  the  commander-in-chief 
or  senior  naval  ofHeer  of  the  station. 

XIX.  Whenever  any  articles  belonging  to  or 
forming  part  of  any  fbreign  ship  which  has  been 
wreoked  on  or  near  the  coasU  of  the  United  King^ 
dom,  or  belonging  to  or  forming  part  of  the  cargo 
thereof,  are  found  on  or  near  sudi  coasts^  or  are 
brought  into  any  port  in  the  United  Kingdom,  the 
consul  general  of  the  country  to  which  such  ship. 
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or»  in  the  case  of  cargo,  to  which  the  owners  of  such 
cargo,  may  have  belonged,  or  any  consular  officer 
of  such  country  authorized  in  that  behalf  by  any 
treaty  or  agreement  with  such  country,  shall,  in  the 
absence  of  the  owner  of  such  ship  or  articles,  and 
of  the  master  or  other  agent  of  the  owner,  be  deemed 
to  be  the  agent  oi  the  owner,  so  far  as  relates  to  the 
custody  and  disposal  of  such, artidesu, 

XX.  In  cases  where  services  are  rendered  by 
officers  or  men  qjf  the  coast  guard  service. ia.Mtatch- 
ing  or  protecting  sJ?Jpwi^^ed  pfopef t^,  th^a^'JU'^ess 
it  can  bp  st^QWp  th^t  sqchi^^^^iq^  J^ave^  b^n  da* 
clined  by  the  o^oer.oif.Ruc^prpp^fity,  piT  hi*,,agenA 
at  the  tiqft^  Aey>ei:(B»t«pd^edtiOf  tbai.i^ly;f^^,>i^ 
been  claipped  aifdUw^^ed^ , for. ifiocJ^jser^Y ices,.; ^e 
owner  ,qf  thje  J?hipw|ecke4ypr9pert^.s!hi4V:|>ay  in.^e^ 
spect  of  the,i,4i4  ^er^^viFfJpiwn^XftMo^^cordi^M^ 
a  scale  t^Jbe. fixed, by  th^iPpwid^of  Tra4e,,so,  hdwr 
evCT,  tM  su^cb  scale  ^11  fi,oti,e^<^p€4  nny.sc»l|B.  by 
which  payjm^^.^O/o|fi![?ef»;ia4rRVBUvof,i^  c<wst 
guard  for  ep^ra^^u^iefi  u?,  il^<<irdi^iar5  seri^i^^of  tl^ 
Commis^ne^o-oi?, jC^^tcRji^tia.  far  the,  tkuft.  being 
regulated  ;.and.iSuei^  Ji^^\^J}i^Tntjm  sfaaJl  be?  jrecor 
verable:by:t^e  swe  iu^pSi,fu3..sfc»ll  ^  |wid  ta-tb® 
same  p^^qn$.  and;  a^couut^4;  foi; .  aufd  *|)j)li^d  .in .  |tbe 
samp^manqer  es^fe^s;f|ecwe4(by  w^eivwf^sfppfliwM 
under  tJi)9,Mew?^ijir.§hippjng,Acli,.1954.  m   , 

XXL  If  ^y,pfrfi9ij^.rbeing/a.;jyri7»^4  'suly6<rt» 
charged  wiUi,|^^y«ig/j^jpw^tfld  PBy  flpjme  .^r  of- 
fence W  board  j^iyi^ignj^.sbipjflili  t^e^gk^eaa^r 
in  any  foreign;p<H;4^^..barlw«^  P^  if  .aoy,,peifW«» 
'^^^l^^&^fP?!*^^^  8*W^atr,c;tHtJ!g^^  Jipvifi^ 

committ^fnj>(^in^|Qrjj?ift^^<)«,J[?ft^c4  m^Prir> 
tish  ship  pa  thpihigj?  J5e^j,?*,^ufl3.vfitiHM  thei  juxis* 
diction  of^iir^y  ,<^Mirt;Q?  J9?Mc^jii>^Herj W^ft^y'^.  <}Pr 
minions  .>ifhi9^^,woMlfl,^y^fba4iC^9W^iH^,  ^  W^b 

crip^^ ^^^fknQ^it!im^'^f^§^m^^       iwiw  of 

its  or^iw);  jjLfrisdiptio^s^^h^QQUjri  shgU  have  jtt- 
risdici^^tp.bfaj;'^  try  th?k  cMae  jM.lf  .^Mcb,crin*^ 
or  offepc^  h»i(J  h^P  ^gimitJt«4jWij^^ip>  ^fifi  iWn[kiU ; 
provide^  theJt^9t^i9gp<?ft^meAi«;tJ>p8#fiti9i9  sfcaU 
be  construed  to  al,^ri  or  ifltf^fere:[>v|t^  ^,  ^et  of 
the  thirteentji  year lof  ii|^p«ps#p)t J^fe^  ckiapte^ . 
niiiety-six. .         ^  ..,j  ,j  ^^.j,^  j,_    .,.;.,,,,.  ^_ 

XXIL  It  shall  b?t:Jtlie:;dut3!  QS.\\y^.JSfi4Jndi» 
Company  to  take  chai^ge  of  a^^^pod:hcwl^  pr^^l^^^^. 
wise  provide  for  all,  person^,  b^jj^  IwJ^rs^pr  .pibpr 
natives  of  the  territories  untier  the  gaverr>i?i^it  of 
the^said  company,  ^yUq  are  fojiin4.^esi^it<}te.  ip  .^he 
United  Kingdom,;^ ndif  0?>J^.ft^<;^p^^p^r*q^4lPlf)e^i§yi^ 

and  maintained  by  aoy^UHr4ian«Rftv^yWiffi%tPS(Wl|fr. 
persons  administenngiffre,^M)9fi,^lii%v|Wiofp;,?u*^ 
overseers,  guardi^N-,^r^W^raPff§<^&,wjr,4?y/;  1#4- 
ter  sent  through  ,th^j>o§ti^p|)^TOae,igi>^;M>*Hse, 
thereof  yi  w/rtting  tp  <,l»e  SgcRetftry.|i?f  ^he-  fi<wri^^^f 
Directors  of  the  East  /ii^ia  C<^mpm^)i  f^<i\fyin§ir 
so  far  as  is  pracUcable,  tbe^fjoiUowing.pfffri^iiriawd 
^^'—  ..,  ■   -     -   :.].<  -i.i  ;■;,.-.  ^-^-r  . 

1.  The  name  of  the  person  so  r^bteved  or  maia- 
tained:  .  .       1     a 

2.  The  presidency  or  djatrict  or  pai^.o^  the  jtw^ 
ritorie?  jof  tlie  Efi^tjn^ia  Cpinpafty  p^  w^ieb 
he  professes  to  be  a  native:. 

8.  The  name  of  the  shipip  which  he  wasji^rpogbt 

to  the  United  Kingdom : 
4.  The  port  or  place  abroad  from  which  soch 


ship  sailed,  and  the  port  or  place  in  the  United 

ELingdom  at  which  such  ship  arrived,  when  he 

was  so  brought  to  the  United  Kingdom,  and 

the  time  of  such  arrival « 

And  the  said  East  India  Company  shall  repay  to 

the  said  overseers,  guardians,  or  other  persons,  out 

of  th^  revenues  of  the  said  company,  all  moneys  duly 

expended  by  them  in  relieving  or  maintaining  such 

destitute  person,  after  the  time  at  which  sueh  notice 

aforesaid  is  sent  or  otherwise  given*    . 

,  XXIII'  It  shall  be  lawful  for  any  master  or  owner 
of  a  ship  or  his  agent  to  euter  into  agreements  with 
lascars  or  natives  of  the  territories  of  the  ^ast  In" 
di^  .Company^  landing  them  tp  proceed  to  any  port 
qr  pprts  ]i^  the  United  Kingdom,. either  $a  seamen 
or  as  passengers,  and  there  to  enter  into  a  further 
agreement  to  serve  as  seamen  in  any, ship  which  may 
happen,  tp'bethere^  and  to  be  bound  to  any  port  in 
therterri^prieaof  the  East  /w(/aia.,Con)p^py :  pro- 
vided, that  ^ve^y  such  orjgipaljHgr/eeipetit,  shall  be 
made  in.sudi  form,  8n4  shall  cputain  such  provi* 
sions,  and  shall  be  executed  in  sueh  manner^  and 
under, sueh  cpoditiops  far  f^curing-th^, return. of 
such  Usqars^ojr  natives  to  ih^r.  o^m  ^ptM;iti;y«  and 
f(^  oihi^r  purposes  as  thegoiteri^  g^si^ral  of  India 
in  council  or  the igovernora  of  IheirespacUYe.pnesi- 
dencies  in  which  4he  original  agr^Rieot  \b  m^(|^,ia 
,  cppRcil/ipay  d«*ec)t  j.  and^  any  laacar  p^  oihpr-rper- 
spa  wbP'has.tiound  ifimself  by  aay  ^iipb  .origii^l 
,  Hgfe^ment.  is,.0n  arriving  in  ti^  Uaited  XCingdom, 
,  requir«d^4et  enter  intoi  a  furiber  agrefio^t  to  a^rve 
as  a  seaman  in  any  ship  bound  tp  a^^  pprt  i^/the 
territofi^ft  ^ttlie  JEauft  J(ndu;k Cofnpaoy^and  if  ivis 
certi^ed  .b)r,$peie:oilper:fippo^|t^d  fpr  th^  purppse 
.  by  the>£^/  Indm  Compaay  that  soph  furtheragree* 
men^t  i^  a  proper  agteemeot  in  all  pespe([^8  for  such 
l^caTj  or  other  person  to  ep^eriotor  and  is  in  ac- 
'  cordance  with  the  original  agreement,  audtliat  the 
:  shipip  wWchtSUch  further  agreement  relates,  is  in 
all  ricsp^ots a. (»t>per  sktipifo^SMch. las/^ar  or  other 
pemop. tiOjS^^rYewMftnd tbat  tbiQra.iMiPit, 'm tbp.opi* 
njpn/of  sucbuOffipariiatty'Olyeption  ta,.tho  f^H  pair- 
.  fprmaniQe^Crlhe'said  prjg^wsdagi^eerneQ^  euqhjascar 
oB^Hher  p*nMWi^Utba.4««fHBd  toba^wgagad  pn- 
der  such  further  agreement,  and  to  serve  as  a  sea-^ 
ma«  'm^\m  ship  iL^/wJiii^b  it,arci^te%i{Mwishpll  thew- 
. ^P^)«i b«i<b>«nfd  iwbe.fp^^Upwrpjpse?. ooe  of  the 
^i^^vpfitha.^iipj/aHjlif^.ayery,  la^«r  or  other 
p&i[wm  m  irflip»9t  gi  rw  hoa>  WPh  .^^rUfi?^t«  »^  applied 
JoTi^tim  09fM»4appIy}ii9ji  £pf^.t^  sam^  ahallpay  to 
I  ^imh  ojS«ftfi)w>*fofesaW  w^bnfee»p44hft^&^  /'"'•^ 
iCommiyf4mji%P9imitHm^]f^^m^^ni%m  sbiUiug9« 

,  XiXiy<^^ia^iegben»«t4contM»edsM^b9d^ 
itx>»repfia)  m  af&(^  m$V  pri^JfMonsi^pntajued  in  .the 
i  t}w^«tyt*flhtj«F«^y^i?eyif  <^*jwty  nflftveatl^  twenty** 
{eighih|4Mnt^'»dinM^itlMt^f^eM»»ttbirty**£r^^ 
iromhrnckwrnm^i^Ht  Ac^u^t  the»iourtii  .)?ear,Qf 
;!^ing  George  the  Fourth,  chapter  eighty,  or  in  the 
fii)|teeAlifa'«teti9r|]ofibQfii>et,jof-  the  je^gbtaemth  year 
of  her  preseiH  llaj«»lyKi:ck«pt«r  oue.buQdr^  and 
Itwaa^M 


.Vi  iH   •)'<H.i,i  nil" 


'U'lM'; 


.Cai^^XCIL 

Ab  Actlor  ap|)mfffjaUiig  the  Corps  of  the  ]^re- 
bend  ^  V^nioai^iNe^ietrha/i  Ledbuty  in  the 
Diocese  ^aod  County  of  Hereford^  and  for  con* 
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stkutinff  the  Living  of  LMwry  a  Rectory  with 
Care  of  Soiil8»  ana  for  augmenting  the  Endow- 
ments thereof.  [14th  August,  1855.] 


Cap.  XCIII. 

An  Act  to  amend  certain  Acts  relaUrig  to  the  Court 
of  Judicature  of  Prince  of  WaUs  hfandy  Singa^ 
pare,  and  Malacca,  And  to  the  Sopreme  Courts 
of  Judicature  in  India.       [14th  August,  1855.] 


Cap.  XCIV. 

An  Act  to  impose  increased  Rates  of  Duty  of  Ex- 
cise on  Spirits  distilled  in  the  United  Kingdom ; 
to  allow  MhU,  Sugar,  and  Molasses  to  be  used 
Duty-fVee  in  the  distilling  of  Spirits,  in  lieu  of 

'  Allowances  and  Drawbacks  on  such  Spirits,  Su- 
gar, and  Molasses  respectively;  and  to  amend 
the  Laws  relating  to  the  Duties  of  Excise. 

[\At\k  August,  1855.] 


Cap.  XCV. 

An  Act  to  Arable  the  Coaimissioners  of  her  Ma- 
jesty's Works  .and  Public  Buildings  to  ^irovide 
additional  Offices  for  the  Public  Service  in  or 

.,  near  Dommm  ^««^  Wesiminsfer. 

[14th  August,  1865.] 


Cap.  XCVL 

An  Act  to  confolidate  certain  Acts,  and  otherwise 
-  amend  the  Laws  of  the  Customs,  and  an  Act  to 

regulate  the  Office  of  the  ReceipU  of  her  Ma- 

iosty's  Exchequer  at  Westminster. 

•*     ^  [\4ih  August,  \S55.2 

ff«  lleiteoftd*  bythe  Quecrfs  mosti  excellent  M«n 
jestt,  hf  find  w^th  the  advictf '  ahd  odosettt  of  «he 
Lofdi  SpiHttfaJ  and  <  Teaiporsli  and  Ooomion*  in 
tm  present  PAfrliiiniwit  assembledl,  UmI  by  »heiai»T» 
tW^rity  of  the  «ame,  as  follows : 

r.  All  customs  dutlea  and  other  pnbUc  mcnej^ 
payable  tb  the  eich^nep-acoeitnt  tit  thejBmjk  irf 
Bnghfid  shall'  b^  received  to  tha  credit  <rf  aoch, 
aecbunt  by  the  Govwnor  andCprnpawj*  qf  .tlie.  saiA 
bank,  undef  snch  regtilsnitatt  and  dkeotions  as  ihe-^ 
Cdihm?wk)ners  of  her  Mige^ty"^  Treasury  shatt. 
from  tihie  to  t»me  prfr*eribe ;  tind  Hia  s|MMtieatM>&a  < 
or  stal^rttents  of  parHcalaPs  rtqulred  by  an  A«^ 
pa^setf  in  the  fourth  year  of  the  reifii  iif  his  UU. 
Majesty  King  PWWtfm  the  FotHtk^  wHituled,  i4« 
Act  to  tegulute  ik0  Ofice  o/lAs  IZstM^M  ^M$  Ma. 
mii/s  Exchequer  M  Westminster,  ta  be  daliwewd 
to  thfe  cashier  or  other  <>licer  «f  the'  Ba»k  of  Smr 
Idnd^  by  1h«  pisnm  Tiajr***  in  any  'Snl*.#ofey, 
shall  l>6  feqnired'only  in  such  basest  and  «ball,be 
signed  and  issued  by  sach  paraaii  aa-«be,i|iiM  i^^ 
mlisicnttn  shall  fi*oai  tinl«  w  tmm^mctn^ni^^t 
acquittances  for  all  payments  made  to  fej^^fX^MOlvt 
of  ttie  exchequer  at  the  Barik  b('i&/ffkn^^^ayM 
made  o«ln  stidi  forn»  and  wida^isissh  wg^ati^i^ 
as  shMT  b^  pifestjrib«B<l  iiy  thiJ  said  Conwifrf i«peif i 


and  such  acquittances  shall  have  in  all  respects  the 
same  force  and  vaUdtty  in  law  as  the  acquittances 
heretofore  given  by  the  comptroller  of  the  exche- 
quer by  virtue  of  the  ninth  section  of  the  said  re« 
citedrAct  of  the  fourth  year  of  the  reign  of  King 
l^i^m  the  Fourth,  chapter  fifteen  ;  and  the  se- 
veral orders,  rules,  and  regulations  which  may  be 
Issued  undue  the  iHilbor^jc^of^.tbia  Act^  by  the  said 
Gommisa5onersof^)e^Mi^eWy'$,  Treasury,  as  relat- 
ing to  SQdh^vpeottiQathinB  jmd  acfuilteaees  as  afore- 
said, shall  be  laid  (^£ora  both-Hoasestof  Parliament 
within  si*  weeks  after  itie  ia'sue  o£  such  orders, 
rnles,  and  regeiatloas^  If  Rarliattiefne  shall  be  sit- 
ting, or  if  not  sitting,  then  within  six  weeks  next 
immediately  after  the  re-assembling  of  Parliament. 
II.  Tobacco,  cigars,  and  snuff  are  hereby  prohi- 
bited to  be  imported  into  the  United  Kingdom,  un- 
less in  whole  and  complete  packages,  each  contain- 
ing not  less  than  eighty  pounds  net  weight  of  such 
tobacco,  cigars,  or  snnff,  and  unless  |n. ships  of  not 
less  than  one  hundred  and  twenty  tons  burden,  and 
uxA^Bd  into  such'  ports  as  ate^  or  Ai^y  it^  japprc^ed 
by  the  Comrhiisionera  of  Customa  for.  the  impol^ta- 
tion  and  warehousing  of  tobacco ;  and  any  tobacoo, 
cigars,  or  snuff  imported  into  the  United  Kingdom 
contxafyfihareto  ahidl  he  aul^^  tQ,.thajmvisions 
cont^ned  m  the  (orty-foiirthkseQtJbn  of  "The  Cus- 
to^iB  Coniolidiitipn^  Afit*  18^''  in,  the  name  ipannieT 
as  if  thia  pr^iMtion  W  b^n.origmally  enacted 
la  the  table  of  prohibition;9.aqd  /es^ricti^ns  to  the. 
swd  seetipn,  of  wbicbif  is  bereuy  declfire4.to  form 
apart.  .  ,  ...,-     >  ,-.•.,..' 

1       (^ih^he  cmiimtttkj^^ 
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9TAT4fTES  PASSED  IN  THE  ISta  AND 
lih^  ViCTOTlIA^lli54-6.:     ♦ 

U{.  C^ii^  'n6<  duiy^fepli^tted  may  be  ^etunied 
ky  aiij^  officer  ot  officefs  or  cusdontH  uptil  tW  same 
are  ab  rep8)ie<L  and  tft^  c^nke  of  the  omf^ftfon  ex* 
fAained  W  the  sati^fJactioR  of  the  GoflfintAsahmers  of 
Cuijtoma,  who  may  thereupon  fe$t<yre  the^mte  oiy 
aoch  teruM  as  they  may  deem  proper ;  and  aueh 
gooda  nay  ia  the  meaotiiney  should  the  said  Com- 
mtaaioaers  deem  iieeetcai<]^  be  removed  to  the 
Queeo'v  warehouse. 

IV.  The  time  prescribed  by  the  sixty-fourth 
aeetioo  of  The  Customs  CotMblidation  Act,  1853," 
for  perfecting  eirtries  by  hiU  of  aigl^,  may  be  ex- 
tcAteA  at  ih^  diperetton  lef  the  Comi^iopefs  of 
CustoBiis* 

V.  The  Commissioners  of  Customs  may  permit 
the  entries  of  goods  in  such  form  and  maBuer  and 
OQ  sueh  condition^  aji  they  may  direct  to  meet  the 
exigeneiea  of  any  .c^ae  to  which  the  .general  hff^ 
mod  regnlationa  may^  «iot  be  strictl^y.  applicable. 

VL  All  goods  ^ot  being  qt  a  perishable  nature 
deposited  in  the  Queen's  wiMl^house,  and  oot.oleared 
within  three  mouths,  and  all  goods  ot  a  perishable 
nature  so  deposited  And  npt  cleared  forthwith,  may, 
in  ease  the  same  pa^not  be  sold  for  a  sum  sufficient 
to  pay  the  duties  and  c^arg^  if  ofiei^ed  for  sale  fo( 
home  cooaumption,  or  the  charges  if  offered  4or  saie 
for  exportation,  be  destroyed  by  direction  of  tbe 
Commissioners,  of  Customs. 

VII.  No  goods  of  a.  comhustible  or  init.immable 
•atore  shall  be  brought  iato  or  deposited  ja  the 
Queen's  warehouse,  unless  with  the  sanctioti  of  the 
Commissioners  of  Customs  ^  and  if  any  such  goods 
shall  be  landed  by  the  ofEeers  of  cusbomd  uuder  the 
seven ty-foiirth  section  of  **  The  Customs  Consoti- 
datioo  Act,  ISd^l,"  the  same  may  be  deposited  in 
any  plaoe  th^t  such  office^  may,  jdeeui  fit,  aini 
whilst  so  de|H>fited  the  aaiiie  abau  be  deemed  to 
b0  ip  Uui  Quees'a  war^ufe,  andf  be  liable  to  be 
dealt  witb,  at  tha  exp iratioar  .oif  fiMirteen  days,  In 
the  same  manner  aa  goods  of  a.  perishable  nature 
aotnally  depoatted  in  the  Queen's  warehouse,  un- 
less duly  cleared  or  warehoused  in  some  approved 


warehocse  in  tlie*  meantime  i(  and  si]<|b  gccd$  shall 
be  ehargeab]a.  vnlth  ^uch  expenses  for  securing^ 
Watching,  and  guarding  the  same  until  sold,  clear* 
^  ed,  or  warehoused  as  aforesaid,  as  (he  Commission^ 
era  shall  see  Bt,  and  n^lhlS.r  the  laid  Commissiooara 
no^.th^irolllcera  shall  bt;  lujbUi  to /pake  good  any' 
damage 'wli^ch  such  g£>D*!i  may  sUHdiii"  )^  ^^sott 
or  during  the  linte  ijif  iheir  bein^  so  de))dsit!ied  and 
dealt  with' aa  Mfor^sdici.    .  \'    •'>''         -  i-; 

VIII.  Oil  the  re-vvareli(3u*li3g  in  tte*tf«fhfe  df  the 
proprietor  of  gooJa»  either  by  himself  or  l^y  th« 
warehouse-keeper,  after Ihe  expiration  of  five  y^ars 
from  the  last  preceding  warehousing  or  re*  ware* 
housing  thereof  under  tfeetiona  one  hundred  and 
three  and.oi^^  hundred,  and  four  of  "  The  Customs 
Consolidation  Act,  1853,**  the  Commissioners  of 
Customs, n^y  (Qrs.t  being  satisfied  that  the.  aaitie 
are  ifi  the  warehouse^  th^ut  4>e  pack^iges  are  rytttre, 
and  that  there  is  ao  ground  to  suspect  that  there 
is  any  undue  deficiency  therein)  dispense  with  the 
re^wei^hing,  re  guagiiig,  or  re*measuringi  and  strict 
examination  thereof,  if  they  be  such  an  are  liable, 
on  delivery  td  the  payment  of  duty  aoeording  U> 
the  landing  wmgbt,  uieasi«re^  or  qM«i;rtsty  thereof, 
and  also  at  the  request  of  tbe  warebouaonkeeper  or 
propri^or'of  the-wttrehuuse-,may  (firiSl.  being  sntis- 
fied  as  afofeBaii4>  diapeasciiifitii  the  re-wi^igbing, 
re-gUH^ng,  n^^mcasuriBg,  oi^nitrict  .examinatiou  qn- 
such  re'waretimifmg  'as  afoDCSiiid  <)f  ^yods  being 
wines 'or' other  g9oiiii  the  duties  whereon  ^are.  pay* 
able  at  the  delivery,  weiflit^  mea^ur^  .or  ,qu amity, 
and  which  may  be  liable  to  injury.  )[>y,aMcU  re^  weigli* 
ing,  re  guaging,  rq  measuring,  .or  atriot  e^xaauna'- 
iion  ;  but  in  either  of  these  cases  the  wari^house* 
keefier  oi*  proprietor  of  such  warehouse  shall  be 
liable  at  tile  tiQie  of  deJi^ery  of  such  goods  to  pay 
^he  duties  due  on  any  defioieuey  titereiq  not  aHowed 
by  law  whi^  ihay  thnn  be  lound  to  exist,  instead  of 
being  called  upon  to  make  good  any  deficiencies 
whidi  might  have  beeni'tnirid  t<>  «i(ihi  had  eu^h 
re*weigllBg,  i^uagiflg„  rerymeadui  log,  or  exami* 
uatioii  beca  recocted  i»  attho  lime  of  such  re* 
warehouaiag. 

1X»  Ho  goods  ChAll  be  shipprd,  put  off,  or  wa<» 
ter-bome  to  be  shipped  for  exportHtion  from  any , 
port  or  plaoe  it?  tbe  United  Kingdom,  except  pa 
days  not  being  Sundays  or  bolidHys,  nor  from  any  . 
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place  except  some  legi^l  <^imy»  wf^^^rf,  or  <j>lti^r  pU^C 
duly  Bppojnteil  for  s\kK  inirf^ose,  nor  without  th^ 
presence  or  aulhonty  of  ihe  proper  officer  of  cus- 
foms,  nor  before  (3ue  entry  yutwards  of  such  slit^ 
ni*d  due  entry  of  such  goods^  nor  before  ^uqU  goods 
ah^]|  have  been  duly  cleari^d  for  sliipmentj  und 
any  goods  Bhipped,  put  off,  or  vrater-bonie  to  bi3 
f flipped  eontrftry  hereto  shell  be  forfeited  }  and  it 
§hall  be  lasvful  for  the  aearciier  to  open  or  cause 
to  t^  openeti  and  to  examine  all  goods  shippfd  or 
l^rou^lii  for  shipment  at  any  pluce  in  thia  United 
Kingdom,  und  the  opening  for  thut  purpose  cif 
paeknges  containing  goods  upon  which  any  draw- 
bnck  of  customs  or  inland  re^^enue  is  claimed*  and 
th«  weighing,  re  packing,  li^nding  (vvhtn  wattir- 
borne),  and  the  shipping  thereof  shall  be  done  by 
or  at  the  expense  of  the  exporter. 

X.  Any  exporter  of  goods  \i'ho  shall  fail,  eh  her 
fcy  himtelf  or  hU  agent,  to  deliver  to  the  searcher 
a  shipping  bill,  with  duplicates  t Hereof,  of  ihe  goods 
exported  by  him  aa  jirescribed  by  the  one  hutidred 
and  t^venty-fifth  section  of  "  The  Ciistoras  Cotiso- 
lidaljon  Act^  1853|*'  shall  forfeit  the  sum  of  twenty 
pbunds^ 

XI,  If  any  ship  having  cargo  on  board  shall  de- 
part from  any  port  without  being  duly  cle^redj  the 
in  aster  shall  forfeit  the  sum  of  one  hundred  pounds 

Xn.  Bntiith  or  Iiuh  spiriLi  may  be  exported 
from  Great  Britain  or  Ireianri  to  parts  beyond  the 
seat  or  be  removed  to  tlie  Isle  of  Man  in  casks  of 
Ihe  content  of  ten  gidlons  each  at  the  least,  but  no 
Brituh  or  Irish  spirits  f*hall  bo  removed  or  ex- 
ported from  the  I$ie  of  3Imi  to  any  other  piiri  of 
Ihe  United  Kingdom,  under  pain  of  forfeiture 
tiiereof. 

XIIL  Every  foreign  ship  employed  in  carrying 
jToods  or  passengers  coastwise  from  one  pari  of  the 
Lfnited  Kingdom  to  another,  or  from  the  islands  of 
Gii€T¥is^^  Jttsp^/t  Aidernej^,  Sark,  or  Mun  to  the 
United  Kingdom,  or  from  the  United  Ki J^gdom  to 
an^*  of  the  said  islunrb,  or  from  any  of  <!he  said Ja- 
lar.dsto  any  other  of  them,  or  from  any  part  i^f  any 
One  of  til c  said  islands  to  any  other  part  of  the  sanie, 
thai!  be  suhjtct,  us  to  stores  for  the  use  of  the  crew 
and  in  uU  other  respects  to  the  sam*t  taws,  r^les, 
md  regulations  to  which  BHi^h  shi^^  wheusp  em- 
ployed are  now  subject.  '       1    "^^  J 

XtV.  No  foreign  ship  employed  Iri  t lie  coasting 
trade  m  af:jre*aid,  nor  any  goods  carried  in  any 
meh  fehip,  shall,  during  the  time  such  ship  h  so 
employed,  he  suliject  to  any  higiier  or  othf^r  rate  of 
dock,  piur,  harbour,  light,  pilotnge,  tonnage^  or  other 
dues,  duties,  tolls,  rates,  or  other  chargca  whatso- 
Wer,  or  to  atjy  other  rules  as  to  the  employmont  of 
jiilots,  or  any  other  rules  or  restrictions  whatsoever, 
than  i:^n^VA  ships  employed  in  like  mamier  or  goods 
csffied  In  such  ^hips,  any  law,  charter,  spcLiid  pri* ' 
Vjlege,  or  grzknt  to  ihe  contrary  nutwithsiiandiag ; 
tiOr  ^Indl  any  body  corjKirate  or  person  having  or 
claiming  any  rrpht  or  tide  to  i^ny,  such  higher  or; 
othtr  rates,  duW  duties,  tol^^i  or' o|heF  etarge^  as' 
aforesaid  be  'cMiilei|(^  to  ^'ny  comj>^npatiou;rii  r,e- 
*pect  thereof  uuJi^r  my  la*  'ai^j  iia^te  fclating 
thereto,  or  othennsd  howsopv^r,     '     ^-    '    '    "^  ^ 

XV.  It  shall  bo  lawful  for  ber  Mttjesty  to  f xer- 
frilc  In   reipfci  of  ktreign  sbipg  employtd  in  the 


J  Roasting  trade  a4  4tpr^^aidT'aJit^'^f' goods  carried 

i'  coastwise  in.  such  sVipSi  such  orlts^  like  powers  as 
a  re  co n f  er  red  o n  her  M aj es ty  by  the  three  h u  n- 
df^d  and  twenty  fourth,  three  hundred  and  twenty* 
!  fifths  and  three  hundred  and  twenty -sixth  sections 
of  the  snidCoatoms  Con  sol  id  at  ion  Act,  1853,  in 
re«"  p  e  ct  of  forei  g.ri  ^hi  p  s  ^e  ni  ployed  in  t  h  e  o  v  er  -  sea 
'  trade,,  aff^or^06<i^,^  or  Imported  in  sncb 

ships.       'ji' .,'^  .  !'/,',, '"' 

Xt'I^T^lei lowers'  ind  auihorltles  now  vested  in 
tiie  Comn)isAiQn#s  of  Cnstouis  with  regard  to  any 
act  .or  thing  relating  to  the  cuitoms  or  to  trade  or 
navigation  in  any  of  the  Biilifk  possessions  abroad 
shallj  from  and  after  the  passing  of  tliis  Act,  be 
vested  in  the  governor,  lieutenant  governor,  or  other 
person  admin  tittering  the  government  in  any  such 
possesiiion,  and  every  act  refiuired  by  any  law  tci 
bo  done  by  or  with  ajjy  partioular  ofKcer  or  at  any 
particular  plaee,  if  done  by  or  with  any  such  offi- 
cer or  at  any  place  appointed  or  nohiinated  by 
so  eh  governor,  lieutenant  governor/'or  other  per- 
Sim  Ko  administering  such  govern nu-nt,  shall  be 
deemed  to  have  been  done  by  or  with  such  parti- 
cular officer  or  at  such  particular  |ilaCe,  as  tiie  case 
may  be,  and  as  required  liy  law  ;  and  all  conimls^ 
lions,  deputations,  and  appointments  granted  to 
any  officers  of  customs  in  force  at  the  commence- 
ment of  Ibis  Act  shall  have  the  same  force  and  ef* 
feet  to  all  intents  and  purposes  as  If  the  same  hud 
been  granted  or  made  in  the  first  instance  by  aucb 
governor,  lieutenant  governor,  or  person  so  admU 
nistering  the  government  of  any  such  possession  ; 
and  all  bonds  or  other  securities  which  shall  have 
been  given  by  or  for  any  such  officers  and  their 
respective  securities  for  good  conduct  or  otherwise 
.shall  remain  in  force,  and  shall  and  may  be  en- 
forced and  put  in  suit  at  the  inftanct  of  or  by  dN 
recti ons  of  any  such  governor,  lieutenant  governor, 
or  person  administering  the^vernnient  of  any  such 
posK?si;ion,      ^  ^  ^      i  \ 

XYIL  Tli6'  fstaiids  m/ Ihe   Bh^  f^  M^ 
called  the  Ba^  Zvfek/?*  Wliatl  be  d^-enied  and  tiiteri 
to  be  excepted  or  exclude^  from  the  opcratloo  of 
MiC   or^e  hundred    find"  ^finy-nmth  sectlor^   ofUhe 
**  Customs  Consolldaiion  Act,  185;V  to  tho  saiip© 


t(i,cfcj>y 'esic^^^^  "         '   "  . 

' Xy IXI:  ifHp^'bbneco,  dgarsj^Vs^  be  im- 

ported J  n^o  ilte  <fhannel!  Islandsi  npf'be  carried  fVom 
ariy  pile  o!f  Ibc  ^rd  is'^ands  to  nriother  of  thetn,  pr 
from  one  part  of  any  of  die  saltl  Islands' 1|p  another 
part  of  the  same,  unless  jh  sMps  of  not  less  burden 
Limn  fifty  tons,  excoijt  from  the  United  Krngdofli  in 
ships  of  notl^ss  than  forty  ions  burden  reglilftrj^ 
trading  from  thfjncc  to  those  i^lain]-*,  ntyr  lihless'  ni 
p  i^  i;k&g  e$  ea  cb  co  u !  a  in  I  \  jg  tj  6 1 1  ess  \  h  a  t  i  iAg  h  t  y  p  a  n  tuI  « 
^&i  weight  of  8^Gh  tobaccoj  cigars,  or  snuff,  nor 
unless,  the  |jrovisjions  in  and  under  which  the  like 
sort  oi'  goods  may  be  legalt^  ImfVorted  tiito  ite 
United  Kingdom  are  complied ,  witb;  and  aH  to* 
bacco,  cigars,  or  i^off  imported  mlo  the  said  i.s!and 
or  carded,  shrppfd,  or  removed  contrary  herelOj  6r 
w  h  I  c  h  sh  all  be  f dti  nd  or  d  f s  covered  i  o  b  h  ve  ^  b^  e  n  on 
board  any  ship  or  bo&t  within  one  I^iagi|^j^f.  the 
coasts  thereof,  shall  tje  foifeited,  t*igettjer J^ 
ship  or  boat. 
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.,  XIX»  No  spirits  (except  rum  of  the  Bin  fish 
plantation)  shnll  be  imported  into  or  exported  from 
the  channel  islands  or  any  of  them,  or  be  removed 
from  any  one  to  any  other  ot  the  said  islands,  or 
be  qarried,^oastwise.fr9m  any  one  pkrt  to  any  other 
part  of  any  one  of  the  said  i^lands^  W  s1ia)l  be  ship- 
ped in  order  to  be  so  removed  or'canpiqil  in  any 
sjiip  of  less  harden  lliari  fifty  tons,  or  in  any  cask 
or  other  vessci  capaBle  of  containing  liquids  not 
being  of  the  size  or  content  of  t^wenty  gallons  at  the 
t^ast;  and  all  spirits  imported*  expoKed,  reinoved, 
carried,  shipped,  or  waierborne  to  fee  ^o  shipped, 
removed,  or  carried  contrary  hereto  shall  be  for- 
feited, together  with  the  ship  and  any  boat  import- 
ing, exporting,  removing,  or  carrying  the  same: 
provided  always,  that  nothing  herein  contained  shall 
extend  to  any  spirits  imported  in  any  iruch  ship  in 
^lass  bottles  as  part  of  the  cargo,  nor  to  any  spirits 
being  really  intended  for  the  consumption  of  the 
seamen  and  passengers  of  suck  ship  during  their 
voyage,  and  aot  being  more  in  quantity  than  is 
necessary  for  that  purpose;  nor  to  any  warehoused 
goods  exported  from  the  United  Kingdom  in  ships 
of  not  less  thanlbrty  tons  burden  being  regular  trad- 
ers to  those  islands;  nor  to  any  boat  of  less  burden 
tiBan  ten  tohs,fot  having  on  board  at  any  one  time  any 
foreign  spifits  of  the  quantity  of  ten  gallons  or  under, 
such  boat  having  a  licence  from  the  proper  officer 
Qf  customs  at  either  of  the  islands  of  tjruernsey  or 
JersetftoT  the  purpose  of  being  employed  in  carry- 
ing, commodities  for  the  supply  of  the  island  of 
tSartc^  which  licence  such  officer  of  customs  is 
bereby  required  to  grant  without  fee  or  reward  ; 
but  if  any  such  boat  shall  have  on  board  at  any  one 
time  any  greater  quantity  of  spiritsi  than  ten  gallons, 
unless  in  casks  or  packages  of  the  size  and  content 
of  twenty  gallons  at  the  least,  such  spirits  and  boat 
shall  be  forfeited. 

XX-  If  in  the  ehantiel  islands  any  go^ds  the  im- 
portation whereof  into  the  Uniled  fchgdotn  is'j^ro- 
bibited,  or  any  goods  in   any  packages,  <>r  irt'lany 
mnnfier  m  whicli   the  same  cannot  D0 'legaUy'^lm- i 
■  ported  into  the  United  KirigrlonL^tiRn^bfe'sKibjS^d 
or,  brought  to  any,  wfiarfi  quav/of[oilifr  plllfce'in  or 
Ibe  wat^rtome  to  be  iliipped  ori'  libara  ixif  rfiipl 
ijleanng  or  departing  from  thi'^^ 'ftlirids' to  the^ 
United  Kingdam,  such  goods  shall  oe 'forfeited, 
atjd  any  person  who  shall  so  jjhtp,  brli)g,'ary8^ei'-j 
Jear  to  be  shipped  any  audi  go'oas,  or.' be  otWwisei 
JEnowingly  couccnied  tlierem,  ^hall  fdkf^t  the  sain  . 
oT  one  hundred  pounds  or  treble  thi^  vahiebf'^He' 
cbods,   at    the   election    of  thd  \?6'nifii}«aJ<!>n'eWbf ; 
^^uatoms..  ,:\  ■i.^.i. .•...'..  "I.  . 

",  XXif,  Where  any  seiiure  of 't''6bAec6'  b\  spYfl'ts^ 
yiiftK  be  made  in  any  of  tlie  channel 'Ulanas"br, 
'wiihiu  one  league  of  the  coasi'^tilereof  bV  any  difi- 
"ce.r  of  customs  or  person  empl6y^d^foi^  toe  prtKrert- 
'l|bn  of  smugglings  it  shall  be  lawful  fcjf  thfe  Cotil- 
i^psi^oere  qF  Customs  to  alloW  to  such  ofiiceir  or 
p'ersati'  such  reward  beyond  tlie  ka'M  directed  lW  th'e 
ono  hundred  and  eighty-fouri^  /seclibh  or  ••^ The 
Customs  Consolidation  Act/"i8.^St,'^<ilit'hie'  said 
C<>mnii^sioners  may  deem  nLlvis'dbik^,  nbtj^zce^ding 
IB  any  case  the  iuin  of  five  pouYi^fe:  '^'      -    -   '     *• 

XX f I*  The  tprms  "govertjo^l'de^iiV  ioi^rrio^,. 
knd  deemster,*  used  in  the  tvvo  n'tifidVed'find^slitt'^-' 


third  and  two  hundred  and  seventy-seventh  sections 
of  "The  Customs  Consolidation  Act,  1653,**  sball 
be  deemed  to  apply  to  and  include  jurats  rf  any  df 
the  channels  islands,  and  each  such  jurtiL.^liaTl  Tirive 
and  exercise,  in  respect  of  any  offence  agnin&t  ^Vny 
Act  ffelating  to  the  cuafloms  committed  in  orAtii'hl^i 
one  league  of  the  island  in  which  h&  im^y  fee  a  jhrsif, 
the  same  powers  as  are  vested  In  any  jiLi^tieo  of  tlie 
peace  in  respect  of  any  suc^  o<Tt»uees  ^oHiniitt'eJ 
therein.  .  f  , 

XXiri/ Any  goods  the  ^rowtli  of  the  ^/^^^^  - 

or  there  manufactured  fVom  nialei^iars  fte 'gf^Aytli 
of  the  said  isle,  or  from  materials  Siot  WiV^eCt  tA 
duties  in  Great  Britain  or  Jrelantfy  or  ^rom  mate- 
rials upon  which  the  duty  has  been  paid  in  Great 
Brituiin  or  Iretand  ^nd  upon  which  no  drawback 
ha4  been  subsequently  granted,  may  be  brought 
from  the  said  isle  into  Grefit  B(itain  or  IteUnd 
without  payment  of  any  duty:  provided  a1wa3's, 
that  such  goods  may  nevertheless  be  charged  with 
such  p^portfon  of  such  duties  as  Shall  fairly  coun- 
tervail any  duties  of  excise  payable  on  tbe  tile  sort 
of  goods  the  produce  of  that  part  of  the  United 
Kingdom  into  which  they  shall  be  brought  or  pay- 
able upon  any  of  the  materials  from  a-hieh  such 
goods  are  raauufactured ;  and  any  articles  either 
wholly  or  in  part  manufactured  iti  the  said  isle  from 
any  materials  upon  which  a  higher  duty  is  payable 
upon  their  importation  into  the  IJnrted  Kingdom 
than  on  their  importation  into  the  Tsie  of  Man^  may 
be  brought  from  the  said  isle  into  Great  Britnin  or 
Ireland  on  payment  of  the  duty  payable  on  such 
goods  in  that  part  of  the  United  Kingdom  into 
If  hich  they  shall  be  so  brought. 

XXIV.  The  Isle  of  Man  shall  be  deemed  and 

taken  to  be  part  of  the  United  Kingdom  for  the 

purposes  of  this  or  any  other   Act  relating  to  the 

customs ;  but  nothing  herein  contained  shall  pre- 

judic4i  or  affect,  or  be  coTisirued  in  any  wiiy,  directly 

bt*  indiredUy,   to   prejudice  or  affect,   any  of  the 

'rtghtS  or  pi-ivileges  if*^grtny  r^JKcrdsed  or  enjayed  by 

the  ^alii^e  at  the  lime  of  the  passing  ufthis  AcU 

'  XX  V.  If  aiiy  ski|*  or   boat  belonging  wholly  or 

VA  part  toiler  Mnjesty'^  subjects,  or  having  hairthff 

p^tsotts  bti  board  subji^cts  of  her  Mnjesty,  sh3!l  t*'ti 

fdund'  6r  discovered    to   have   been    whUhi  Hipr 

leaguei'  of  thftt  part  of  the  coast  of  rhe   UiiTt**d 

Kingdom  which  is  between  the  \orih  FareiafKi  on 

ihe   COasiof  Kenf  and   Beachif  flertd  gn  tht^  ooai^t 

^ptSiisse^t  or  within  eight  leagues  of  any  other  part 

'Jif  ihe^'^bast  of  ilitfCmted  Kingdom,  or  if  ^wy  fo* 

Vefgti  sliT(i'or  bi>at  hjiviug  one  or  more  iuhjects  of 

h^  Miij't^siv  on  board  i^hull  b(?  found  or  discLivered 

"  ttt  ti^vk  l)iw^^  II   *  i  ill  I  h  1 1 J  ree  1^  iigues  of  t  li  e  eo  «  st  uf 

the  United  Kfngdioal,  or  if  arty  foreign  ship  or  boat 

sh^fl   b6  found  or  dtscdvcred  to   hfne  bet^n   within 

Orte  Je^de  of  the  c0t1?i  of  the  Ut*ttpd  Kingdom,  or 

^'ariy  ship  or  b6ut  sliall  be  found  or  tltscoverad  to 

hav^e  been  vnthln  one  leaguG  of  ilu^  cliHnim|  tslnnds, 

any  ^u<ib  sidp  or  boat  %<y  fotitid  or  d*i>bov«red,  fiav- 

in|'6a'bo6rd  or  in  any  manner  Httadied  ifRTeto,  or 

haviBg  had  on  board  of  in  any   mamif^r  ntiHcbed 

thereto,  bt  convey iiJg  or  having  conveyed  in  any 

maihner,  aiiy  spirits,  not  being  in  n  cask  or  other 

vessel  cap'jibTe  of  eDtit^tning  titjuids  of  \\m  iize  "r 

dOhteni  of  luenry  galfons  iii  tbe  Ipas^  or  any  ttja 
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[QcT.  6, 


loUaeeo  or  Knulf  not  Win^r  in  ^  cjipk  or  a  whole  and    islands,  having  on  board  6v  in  an^'/piajijajfV+v^iHcbed 


^iraiKs^,  louacco  stalh  nonr^  sr^ntt  wprJ>i  or  BJiy  corf  I-    ii>  ^\ny  puinncri  suc6  gQQtl^  or 

'flge   or   other   articles   asjapteil    hin\  ]>rejm'fi(|   for    s^ 

yimigfing   or   sinl>ii>g  smdl   c^ids,  or   ^n^  c-us^s  (li^  \dUcover^^^^ 

'  olhervefiseb  wliut£oever  of  less  sii^  or  tonreiil,  ihnn    j?WyV  s^Mp^  Pf   v^s-i^ip    pr  j*,,,  ,„^„,,  ^„j  ^^^rj-.^r. 
,<**'*^%    galbijs  of  the   descrfption    iisi^d    for   tlie     vej^seliu  tv^?*- Si^gjeif  y',^  tnijpa^m^pietU  qit,^^ 
jraug^lmg  of  siJinfs,  tiiPH   svnd  in  <?verv  sai^h  c^^&e  ^^oy^^!  <^f  »uy '"^^rfei^n  j>u.t  u%^ 

;  Ui«  j^AJd  spirits,  ten^.lobacco,  siiiia\toTji*ceo  fttallfs,  «  ^7^;,\pl  ^l^^^^^^^^P^P^^J^^^ 

'^  l^()acc6   sttilk  flou^,  aiid  snuff  \yofki  togetlter  with  \  nny  Ibmgn  coiiiHry  and  t lie' United 'Kiiigdotn.etUth 


wlio  shall  b^,foiir}Jd^4^r 
bpa.rd  'acy  qI'  W  ,^Jf - 
[€r^  bps^^d  QRy  ahijj^^r 


_^/h©  caikg  or  |)u'c:kji^i?»  cojiliiinin^  tlift^aure/  aiid  tlie 
^''corijftge  pr  oliUer  ani<;lesj  t^tsks,  ii«d  oti^er  ,v<^ss^-]i^ 
^r  ibe  desrriplian  ofor<3S[uJ,  aiid  alsu    ide  &hij>  or 
b^naU  slmU  be  furf^ited.  ,  ',"' 

XXVI.  If  any  ship  or  boat  sljall  be  fonriit  iw  Jis- 
■covered  lo  liave  heen  wHhin  any  port,  bay,  ha rb tin r, 
r i  V ^ r,  or  ^ :  ee k  o r  tJi e  Uii  1 1 e d  Iv i  n g(! o tii  d r , th e  c h  ?!  n * 
jiel  islftiids,  baviiig  on  board  or  in  any  inaimer  ut* 
^ '  t  a e bf  d  t Ii e rel  b^  o  r  h ^vl n^  1  wid  o n  bo ii  r d  or  inn ny 
manner  qlt ached  tijereto,  or  conveying  or  biiyiij^ 
[  eptiveyed  jn  any  manner,  nwy  &[nrit^  iKit  Wji^  in 
u  cftsk  or  ot Iter  vesst?!  capable  af  contaiiijng  liquids 


^Y*:  tTi€>Weor  corrtetu  of  luenty  gallons  at  ibe  lea^it,    sh^) I  forfeit  t^ieJ5^^^pf  pi^ejiun^^d  ppi^^s^  jind 

Of  any  tobacco  or  gnuft,  importe4  Ci'rjjlrflrj  to  t^ije '  ^  ■-"— — ' '   "*'        '  ■      ■      ■      - 

^'  firoldblt'Kijig  and  restrictions  conCalhedf  iii  ttiis  ^f-  anV 


Inst-rs^eutioTied  siiips^.ves.sels,  or  jJA^^k^s  bfing  io\md 
or  di^cpyered  to  hav^  be^n  i^n^hiji  uny -pqnt, .i^y, 
har1]onr,  rivtT^  or  cr^k,9f,jtii<^  U^U 
tbe  gliamjel  i.slands,  tJavijfg  on,  board  or  in  my 
manner  at  tack  d  theretcv  or  baviiig  had  oo  board 
or  in  m^(  T^anDcr  4tfadK#d  ther^tp,^o|:,  mnyBymg 
or  ^ba vin^  coi^yf^y^d  ,iri,  aijj;, n^ np f^  an^, ^ iwitf  »ot 

iug  liquids  of  ihe j^ii^e^pr^^o»JLeflf  of,fvvi^4^|jsg^|Jiiiis 
Hf  tfic  k'nsi^  Pt:  V'ly  t<?^JaGC^0;ar  ff^ulf  ijpLbeii^ 
^hole   and  comjdeie   pa^^agt^^c^iiitf^ijiiiMg^^,^^^ 
pounds  weight  of  snebjpbaf;ft9,,pif,  sAiuff,,ftt  l^i^t, 


other  Act  relathjg  to  the  costdms,,  or  any  tptjacco 
itatki,  tobacco  stalk  Bpufj  or  isnuff  worTc,  t'vfVj  Wich 
'^Uip  pr  toat  and  such  spiritSj  tobi)icco^  s«^fii  tobacco 
"  italk^,  tobacco  stalk  fluirr^  and  fmuS  wpfk  ^hall  Tje 
forfeited  ;  but  if  it  shall  be  riuide  {q  app^r  ^  the 
sa t isfactio n  of  th e  com m\ s s i o n  ers  ot  c  u sto riti  that 
^   auch  spirits,  tubaccOi  snuffs  tobacco  slalki  tolmccu 
'"ttiitk  Sour,  or  squJf  work  wert^on  board  mlhout  ilue 
ind**" ledge  or  privlfy  of  the  owner  or  master  of'si|cb 
efiip  or  boat,  and  without  any  wilful  neglect  or  want 
of  reasonable  eare  on  their  parts,  then  and  in  snch 
case  t!i^  said  com  mission  ere  shaH  deliver  u\t  (he  said 
*    ihfp  qr  boat  lo  the  owijer  or  master  offlie  sarfte. 
''"'     XXVIL  Nothing  hf^reiu  c^)ntained  t^Wl!  extend 
'*'tO  render  aijy  shrp  of  one  huudredaiid  twenty  tuns 
^'turden  or  lipwiirds  llidjte  to  forfeiture  on  iiuu(mi\i 
'*'pf  any   tobacco,  cigars,   or  snuff,   if  in  whole  and 
', 'tosoplcte  packages,   each   coataining  not  Jess  thati 
'^eighty  poundis  net  ^Tcight  of  such  tobacco,  cigars, 
'-'or  snuff  I  nor  to  render  any  sdiip  of  fifty  tons  bur^ 
^'den  or  upwards  liable  to  torieiiure  on  account  of 
any  tea,  or  of  any  spirits  in  glass  bottles  or  si  one 
'  bottles  not  exceeding  the  size  of  three  pints  each, 
^""liuch  tea  and  spirits  being  really  part  of  the  cargo 
of  bud.)  ship;  nor  to  render  any  ship  Jiable  to  for* 
'^fi.^^iure  on  accouiit  of  any  spirhs  or  tea^  or  of  any 
*'\toi>ac^o  really  hi  tended  f'or  the  eons  Litnjji  ion  of  the 


*  jp^itien  or  passengers  on  board  during  their  voyage^, 
^  Vnd  n  ot  b  e  in  g  mo  re  i  u  q  u.  n  ^  1 1  ty  than  jk  n  e  c  ej^s  a  ry 

fur  that  pui-pose;  nor  to  reijjfier  any  «fiip  liable  tc? 
'^irfeiture  it  l*eaT!y'b9und  fronV  one  fareWri. port  tp 

anothe^^r  foreign   port,  and  nnriiuing  i^ucn   vovfige; 

wiuft  and  weaiher  pi^auUnig. 
J* ';SXVIJI.  Every  jierson   whfi   sli^Ube  found  or 
'  illscovered  to  have  Wen  on  board  any' sViip  or  bp?il 
!^liiibte  to  forfeit  pre  uudcT  tjiin  W'any  oilier  Act  rW 

laUog  to  the  cuftoois  for  being  found  or  discovered 

lo  li^ve  been  within  any  port,  bay,  harbotir,  river, 

f  f (ill Tiff b  ^<*t    t.itil  ik)i)«nt   V    lun^i 


ev£qf  jiichjpe^^Ou,.|*Jiap  t«\^  i|i>^y  be  dej*iftcd,,*iid 

:  t^i^  two  hundr^pud  t>*^i?ntj5t#i3*tJr^ecii9n,<rf,lTJia 
Customs  Consolidation  Act,  1853;' on  tW^^i^re 
,pf  good^,  shivl!  nQ^,bjisre«igif^L^r,cas€^  ))p here  the 
seizoruMS  made  or^  ihtf  p^r^^a  qr  in  tb©  ppe6^c<&  of 
thf  open4er ;  au4  where  any '  sneb  HoUce  is '^le- 
quireq,  the  san,ie  ^\ny  be  stT|Ved,  eitheri.^ihe.iiiftiJ- 
n^r  prdscribed  by  the  said  fie(>tipn,  ,^jj  j^y  delivery 
at  life  place  of  abode., of  tiie,.parljfljto,;W,bp|i^.|lhe 
same  is  addressed,  ,     ,         ;    .^,,j  'j^  .     ^^ 

XJtX,  When,  aiay  persou  sha]]  bay^  .been.  de« 
tabled  for  any  Qfff,iio«>  agaiJist  tli|^io//i)nx  .Other 
Act  velatiue  to  the  ciiBtoni%»n4  takea  before  my 
justice,  sudi  justice  may,  if  ba  se^  i-eftsonablo 
oaus^j  prdej'  such  p^riiou  to  be  detfaiKjed  in  gaol 
or  in  tbe  custody  of  the-  |>ol](Cw  or  fiC^iist«bw*«fy 
foroe  a  reasonable  time  to  obtain  ah©  prder  uf 
the  Commtssiuuefs  of  Cmtuius  qt  Inland  lUv^- 
nue,  and  to  p*r^!pare  the  necessary  jtifoimaiioosj 
oonvictions,  aud  warrants  of  comuutni^nt,^nd,lit 
the  expiration  of  such  time  to  ,b#  brought  lie*4>re 
him,  or  auy  other  jusUt^o  or  justices,  who,m^,i;b^ 
finally  hear  and  determine  the  matter  i  m  .wfieii 
any  111  formation  shall  h^^vc  be^u  preferred' ,be%6 
any  jusiice  against  any  pernio u  Ipr  any  such  pfTeuap, 
and  it  shall  appear  to  sncli  jusik^e,  %:4wp^4Uf?ps 
on  qatK  that  s^oli  l,w^oii  MrUk^j  toi^bsjf,£4U*  be- 
fore, sjich  iM%Aiaiiup   s^^,  tif  b^^^.B-ieh,  j.4^i%e 

^?^^  ^fi%  offeyder>gr^n^  ^jJs  .w^i^rr^niri  totappr^- 
'^^^  3Jfd.,l*rijiig  si^(;li  otfcnder  b^i^r^  i^m  at  «b^ 
o^h^  JMSt^ce^.a4  a  tifft^  ^d  i?I^e  to^  h^  mmtd  m 
^tich  wa.rr^,  for^  U^^  Rearing  of  s  i^ch  UMWi»a  tioti  i 
but  imy  ^fTs^^  ^  ^et^lwedior  apprebeoded  owy.be 
bherat^dj^pa  ^jiying^^J^);  j-ec^ognizajig^^  ,S|ef prky  |o 
the  aatisfaetiou  qtmcU  '^U\^  f^  tii.ti  *ttw  of  on« 
hundred,  poujids,  or  ui  ^h^  i^x^mm  qf[ih«j,t>«H  *% 
ight  IP  .  JiCi  i:^<ipvera4  top  »PPl^^ii^#^,r^pc^l♦gle 
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ftAd  place  as  shall  be  appointed  by  such  jdstice  for    appeared  to  answer  such  6uit  in"  person  instead  of 
bearHig  the  ease  '     '     -'     ''         '  appearinff'liy  agent. 

XXXL  When  aiiy  pfersofn  !•  Convicted  b^^ore        XXXVlfl.  If  anjrpi^ri^bn,  shall  in  any  matter 

•'any'JtiJftiee  trnd  acgadged  to  pay  a  pe6vlh\}iry  We-    relating  to  the  custotns   rilate  ami  subscribe  ariy 

n^kf'fili^nK*  ofibnbe  against  tWs  or"  any  Act  relat-    fjalse  decTaratibn,  or  make  or  ^ign  any  dedaratiQn, 

■hAfUV^tWi  ^iiafoms;  sdch  jtikicd  sh^H  SfAtfe  in  the    certificafe/lor  other  instrument  required  to  ba  vitri- 

^few\'!Wfioh}  and  also  in   the  comriiitmei^t  of  such    fied  by  signature  only,  the  BRme  being  false  hi  any 

^pefdiki/lf  e^riKriit(ed  4n   default  of  payment, ^he '  particular,  or  if  any  person  shnll  makjEi  of  sign  any 

•aiih6«fol^''df'' cb^tVa^ajT^d  tb  be  paid  bV  iuch  per-  ^  declai-atton  made  for  the  consideration  of  il^^Com* 

w6ai  h^  4fltVt'^s  tfte  penalty  so^tidJiidgM,  'and  6h*all '  missioners  of  CustomSj  on  any  appliciUion  pf*"3eii(ed 

eoAMi^tiiieh  person  until  payment  of  suoh'p'enalty    to  them,  the  same  being  untrue  in  any  parliculnr; 

_ a«j»«6^tii' '   _     '  '  ;'■.'.;" 

XXXll.  In  any  case  where  a  verdict  is  6r  shall 


hiive^een  obtained  at  the  suit  of  the  Crown  against 
any  defendant  in  any  of  the  Superior  Courts,  in  any 
cause  tried  out  of  Term,  exeeotion  thereon  may  ts» 
6fte  on  or  after  the*expiration  of  fourteen  days  from 
the  date  of  such  verdict,  in  the  same  manner  as  ex- 
ecution may  issue  in  any  case  under  the  one  hun- 
dred and  twentieth  section  of  **  The  Common  Law 
P^*OQedure  Act,  1852,"  unless  the  judge  who  tried 
-  Ihet^ti^i  or  tome  other  judge,  or  the  court,  shall 
l^e^l^r  esc^ution  to  issue  at  any  earlier  or  later  pe- 
/ti^%itH-br  without  terms. 

^'^'^  XXXI 11.  The  option  given  to  a  defendant  by 
•  '^eoiiOB  two  hundred  and  sixty-four  of  *<  The  Cus- 
toihiC^iisolidatioti  Act,  1858,'^  of  removing  any 
proceedings  against  himself  before  any  justice  to  a 
Sfipit^ar^otNTty'-ihiill''  not  be  exercised  after  the 
oomdienb<Hi]teiit  df  the  trial  or  hearing  thereof  be- 
fore scieh  jtlstieef. 

-XXXfV.  The  words  <<  otherwise  dealing  with 
cc»r€aiti  prc^itbited;  ntotricted,  or  uncustomed  goods" 
in  4:om)t  ^xt^n^  of  Schedule  B  to  *<  The  Customs 
'Consolidation  Act,  1858,^  sbdli  be  deemed  to  ap- 
^ly  to  and  mdiide  the  harbouring  or  having  pos- 
session, as  the  ease  may  be,  of  any  such  goods,  and 
it  shall  not  be  necessary  to  prove  that  the  party 
charged  was  concerned  in  the  unshipping  thereof. 
'f  '  XXX  V^^ The  condemnation  of  goods  by  any  ms-, 
Litlb^-Mi^ftfrfi^^  ir/ifdef  th^l^tVs  k^min^  t&ihef  cus-' 
^IcbMt^mny  ^pi^e^  in  arijjr  (idvLti  of'i&licie,'  (t^'bek 
ioft8-c^iinjt5«»ttpi^t«Jt  'tHbuhali'bV  the  WdiiCtfmi  'df^ 
^•wki<%Uii#eumati^  ptirpt^ti^g  to  lie^sigHed  by  st^^b  ^ 
^<jjuwfei9  o^yn«^«attttned  dbjh^  of  t^e  rfeeJrd  (rt^^'ii&h 
-Q0i^eM«ibn'i^rt»^4>^  iffafe  cMk  to  beb  Justice. 
e«ioi»*X*!l  TR^«0«efn(f  secfitw  6f  tfie  Act  df  thfe 
^4<j|#«e«hH#"Mff'fme^Httt'y^r8  6f  Hbr  present  Ma- 
dji^,  yimt^jh^  itffiety-hfn^,  shMl  "not  be  deemed  to 
a%ri^l9»«)^hj  ^t^^^cUtiV!>h,  sttit;-or  other  proceeding 
uMveipeat:>§raHy  dftbnce/or  fbr  the  ^ecoverj^  of  any 
d')$dfi<llt^»''^b¥l^iftii^^  undef  atiy  law  now  in  force  oi* 
f'iu»Miif46  b^nlade  rdaiiin^td  the-<iudt6uis  or  inr 

'^  JtKX'VlR^Ahj'Wrltei^'tio ihle  ki^et,  SQlfcitbr'be- 
9ftlwUhb^i8o^#ttib  Cbufits*  iW  SStltthdy  or  solicitor 
''ttt^4i|l^^i/l^*itedUsM'Hd^l^aetf^  bs  bri  age^\t  lU  tb^ 
muiMhf^mM(kt'lkii''ftkWi^i)xi^  hi' Scotldndty  who 
t«lialPb#>#^tM^«^f  khyil^€lb«n)tndt  tbe^uit  bf  the 


or  if  any  person  required  by  this  or  any  other  Act 
relating  to  the  customs  to  ati&ner  questions  put  to 
hini  by  the  officers  of  customs  shall  not  truly  a  u- 
swer  such  questions;  or  sf  auy  person  BbaU'coun* 
terfeit,  falsify,  or  wilfully  use  when  counterfeited  or 
falsified  any  document  required  by  this  or  any  Act 
relating  to  the  customs  by  or  under  the  directions 
of  the  Commissioners  of  Customs,  or  any  instru- 
ment used  in  the  transaction  of  any  business  or 
matter  relating  to  the  customs,  or  shall  fraudu- 
lently alter  any  document'br  instrument',,  or  coun- 
terfeit tiie  seal,  signature,  initials,  or  other  ma rl(  of 
or  used  by  the  officers  of  the  customs  for  the  veri- 
fication of  any  such  document  or  instrument,^  or  for 
the  security  of  goods,  or  any  other  purpose  i^  the 
conduct  of  business  relating  to  the  custoras,^  pT  un- 
der the  control  or  management  of  the. Commission- 
ers of  Customs  or  their  officers  ;  ev^rjy  pfersoirso 
offending  shall  for  every  such  offehce  forfeit  .the 
penalty  of  one  hundred  pounds.';  ^    ^  '  '  V  v    r 

XXXIX.  If  any  person  shall  have  cabke  io  com* 
plain  of  the  insertion  of  any  bopic  in, the  lists  re- 
quired by  the  forty-sixth  and  one  hundred  and  six- 
tieth sections  of  "  The  Customs  Consolidation  Act, 
1 853,**  to  be  published  by  the  Commissioners  of 
Customs,  it  shall  be  lawful  for  any  judge  at  cham- 
bers, on  the  applic^ion  of  the  person  so  complain- 
ing, to  issue  a  summons  calling  upon  the  person 
upon  whose  notice  such  book  shall  have  betn  so 
inserted  to  appear  before  such  judge,  at  a  time;  to 
be  appointed  in  such  summons,  io  show  cauie  wliy 
such  book  ishall  nut  be  expunged  from  such  listi^ 
and  such  jiitlge  shall  at  the  time  so  appojuted  pro- 
ceed to  Iiearand  determine  upon  the  niatter  ofsuch 
summons,  and  mjike  his  order  thereon  it)  wrftlng, 
and  upon  ei-rvice  of  such  order,  or  a  certified  copy 
thereof,  upon  the  Com inis-si oners  of  Customs  or 
their  secrefary  for  Ihe  lime  being,  the  suld  Com^ 
missioners  sfiuH  expunge  such  book  from  tlie  lists, 
Or  retain  tlie  same  therein,  according  to  the  t^or 
of  such  order ;  and  in  case  such  book  sliall  be  e)£- 
puhgeil  from  such  Ibis,  the  sanie  shall  not  be 
deemed  to  be  prohibited  under  the  labl^^  of  prolii- 
bitions  and  rt^strictions  rnwnrdft  contained  tu  the 
forty -fourth  set^tion  of  the  said  Act  I  If  fit  the  time 
appointed  in  any  Buch  sitmtnuns  the  person  so  sum* 
moned  shoU  not  appepr  before  sucli  judge,  t^en 
opbii'^ proof  by  affidavit  that  such  sum  mo ns,  or  a 


•iCtoinitorki^  WVPD^  ^if^^/Tftsi  the  law^>elating*t9    trae  copy  tllfreof,  haii  been  personally  served  upon 
afto}%«ll4ilM/«Md  to  ttndenake  the  [orjeft  at  ihe  last  Icnbun  or  usual  place  of  abode  of 


ototi^rfvLtp6klei %id  to^ihielk  '^eftudiint: ivhd^ky 
t^fiotlai«i6>  »eMtb#l  *rif  tfAch^j^eiii'abdli'be  ^t^Hied, 
Y^bd^h^lM'^^big  counsel  oti  dity  trfft^  fbf  sUch  6i- 
^tJoeJ^th6^  ibeft  defeitdaiit  may  hMVe  i>rMdu^ty 


•;eft  . 

'^6  person  so  summbnettt  or  in  case  the  per^n  tci 
■  whpni  sucEi  Burumoii^  wds  ilTrected  jind  hi^  place  of 
abuile  cun/iot  be  fyutid,  that  due  diiigenc^  has  be^n 
lised  to'asoerhiin  (he  same,  such  judge^shalf  beat 
liberty  to  proeeed  ex  parte  to  bear  and  determine 
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•DHE  .IBJSH  rJP!R|3fi;. 


[Oct*  e. 


m^^ 


.iiti 


the  matter ;  but  if  eithef  jftH^  be  dissatisfied  with 
suaji  orfijBr  ■  .         .      -        .      „  . 

which  siicft 

c6urt  I 

XL.  From  and  after  tho  passing  of  this  Act,  no 
book  shall  be  inserted  in^apy^^ist  published  by  the 
Commisaiotners  of  Customs,  under  the  forty -sixth 

Cdsteitos^CbitsbRaktlbri  Adl,'  4 85^"  ttritl Whft^i^rttfn 
gf^'iig  th^  Vibcice'  iH^eby^(iUlt^d'^UUH  Mi^^<d'Wttde 
aiiuL  subsc/rbed.s^  d^i^at^ii^ 'b^<:H^'<^0'6b(l«et^ 
tbe'custonii  br'anyjtiitice  of  the  peace,  at  some 
port  or  place  in  the  Unked  Kingdom,  that  the  con- 
tents of  such  notice  ara  tr^ie :  Dn)vided  always,  that 
nothing  in  this  Act  coWtained  sliall  prevent  preju- 
dice, or  aifbce  any  proceeding  at  Iamt  -otj  i»  Q(]fiiity' 

aoy.  $uch  notice,  or  up6ni\^  reM0V!alAof  aiiy  bo^k 
froirt  slicK^I!^  fiorsUfcnt  to  any  such  order  as  afore- 
said, or  by  reason  of  an^-declaration  to  be  made 
under  the  authority  of  this  Act  being  false,  might 
or  would  otherwise  hffve  agSiiist  any  party  giving 
sidh^l^  o^fobtirffliiig  at^^suoh  dntoi^annislin^ 

'^XXli<  NV^i^(fikffiIo^imil)tihr«hiiiob&%ilktedidn 
t^c^  i/ff'chisi'ffaM  iiii6|PiirHhaf«<^ffGc^bittbe 
ci^bift4'/  •'"  ^^'  '•  -^  -<^  oi.ioY  niiL-c-i  bii^  bv.il'l  -uitt 

'^4tLl^Ir'Tt)^!tii1tl^'<^maiIt{^4ifntihv^^bl)eiof)fi^^ 
bili\^#>^a^d)i^fttt;^ll«i^wur^4^1al3fi^  to  giM^s 
absolutely-pHotiitrfted  to  t>0i?npart«d;  xsoateirittdi^ln 
th^  Ibity^fbdrtK  se^iqn  of  "  The  Customs  Consoli- 
dation Act,  1853,'*  8haU4>^eemed  to  include  all 
maU»  whether  in  graip  or  in  the  form  of  concen- 
trated extract  or  essence^  bilt  shall  not  include  any 
of  the  fermented  liquors  made  from  malt  bow  spe^ 
cified  in  the  tariff. 

XLIII.  When  any  of  thfi^lerras  mentioned  in  the 
three  hundred  and  fifty -seventh  section  of  *'  The 
Customs  Consolidatioi//^ct^id5d,''are  used  in  this 

db«sMliiHftH  lNrP0ifaei(km3ii0l^C|iMtalM^  acAmoAn- 
2iii  alPMre>tf  lua^i^  Ibemrih.^  Md  n^Cit^^u:  ^I 

XLIV.  The«0r6rdl.iUil8)md:4]^^^JHfi)A0^iet 
£il^intllM%Sbhcd&lelto  this  Act  annexed  are  here- 
by repealed,  to  the  extent  to  which  such  Acts  or 
parts  of  Acts  are  by  sucB  Schedule  expressed  to  be 
repealed,  except  as]t/)jai^|1^ing  done  before  the 
^!PfWiC^m?P^^f -  ^hi?^  A<5f?.  *aR4  ?x9SPt.f Q  f>r  f^ 
re^tfl^tq jyny.^Lwrears oi  duty  o^  ^o,  an^  dranvb^ck 
U'ihip^  sliall  have  b^^ome  due  or  payable,  and  except 
so  far  as  may  be  necessary  for  the  purpose  of  sup- 
porting or  continuing -any- ^proceeding  heretofore 
taken  or  to  be  taken  ajf^er^the  oc^mmencement  of  this 
Ajctyrand  except  as  to  the  recovery  or  application 
of  anV  penktfcV'fiyr^hy  tfWiifce^^Wt^^ 
committed,  oi  Sinff6ihW\iti  wl^«;h-  iMltlie^^en 
incurred  bmte'tb^'cQa3Cmei^<s6n^clnt  of  this  A^f  md 
all  orders  miide  by  her  Majesty  irv<;duiicA/  altt^^s 
taken  or  licences  grantedfL^lu}  all  things  done  under 

'the  authority  or  in  pursuance  of  any  of  the  Acts  or 

Darts  of  Acts  hereb}^i^Qbl^sbali  nevertheless  be 

valiJ'itodjettc«aal.T '1  v//..T  -uit  {iiunui  o)  !>/.  nj. 

XLV.  Each  of  th#iaeV)Aral§ecti«ii%^I4l^>ctf 

Jiei  f^brth  in.Cblomii  Vo.  I.  of  the  Table  to  this  Act 


^nd  fortn  part  of  "The  Custbms  Uonsoliojuipn  .^ct, 

t853,"  in  the  order  and  plaqe  assi^nefi  to'  essch  siigh 
action  in  and  by  Colunj^n^  No.  2  of  j^e  sai^i  *T*b?4<*i 
and  the  said  several  sp^^ions  of  tltU  Act  sliall  |& 
fead  and  construed  4vhbt|)e  said  Cwstpaja  Ccinsn|i- 
ilation  Act,  I853,"ancl j^^e  p^gvlslorji  o^Uif  Utiir 

to'  said  iseieral* sections  of  this  Act,   in  tbu  skme 

jnanner  and  to  the  ^m^^mU^^UWf^^^^^^^^ 

ral  sections  of  this  A?lj  fial^i^g  y^^gjdifl^v  enjic^ 

therein,  in  the  order  ^np  jp^aA<?)|Qr^^^<gi9fu  to  ea^h 

e/snid 
4  ^^y 

be  used  with  reference  to  any  oifences  uiider  this 
Ap^  ii^  fhi^jl^ipe^ni^er  a^s  they  are  ra^d^  applicable 
to  offences  against  the  said  ^f  Cixsi^Dffifi  Poiisylid^tlon 
A^,  J^;J(J.jB^nd^,wJieif  ^ipcjessfirjj^^^^  ' 

ference  in  sucIT  forms  to  the  section^  of  this.  A;ct 
creating  the  o^pe  ^hgi^g^fj^j^alftb^ipftde  Wcor^- 

courts  of  the  Islands  or  Guernsey  and  Jeriev.  re«v 
ve  full  power  and  auinority  ana  arei)^{ 


7 

U.  Tins  Act  shml  come  into  dperatidQ  pa 
ithe  di^y:  .o{|  tij,e  pa#sii^  pf  thiS  Aqt^  ^-"4)^  ^^ffl&'^^ 
^]  other  A(its  of  Furliainetit  and  m  legiihiistl^iiii^eaU 
Jt  plmU  be  eufpdent  to  u&f  the  expression  'nT^i'* 
Supplemental  Casio  ins  ConsoliSatioh  Aci,  tS^.**  . 

sc/Hfibi)Lfe  OF  k&t^  it)^tffeit^ptfXigB|^^^, 

'note — The  words  priiiii^iflolhifl^^islLOfvr/'tfleiBXteBl^of 

"'    v.'!     r  •:      f^'-    .    r»p»Uo   "  .'     •  ,..U  /.   ..  ,  -. 

16  &  17  Vic-  c,  la?^— Customs  Consolidation 
Act,  lB^2.^.Seciians'  \19,  iM,  193,  108^210,  212, 
21 3,  214,  2m,  240,  m%  34^.  So  niuchqff^^  ta- 
bic of  Frahii/itiom  and  Restrictions  (nwftt^'hn 
goods  prahibi ted  to  be  importid^  ej^tept  iu^jgcf  la 
the  restriciionM  on  impoj^iafions^  iherem  tokhiinfdt 
as  relate  to  iohOfCca  and  smtff  under  ike  sH^etHi'de* 
mminationi  offcba<^eoy  cigars,  mg^HU&Sy  cigarmttM^ 
afid  Anuff]  being  pat  i  <^*e€tiQn  44*  The  fiUf^min^ 
tcardsf  viz.,  ''  fVukthi  adfttlim^  of  the  vnitte  ofi^A 
gnodsf  if  anff,  as  shall  havF  bten  pr^m&ugl^  eftitfge- 
^cdfle  with  dut^  at  vfjltie  anS  itf'Briti^  gH^od^^^h^ng 
part  of  the  proviso  conUiined  in  ^ecVion  11*5 ;  nfid^so 
much  of  section  142  afritaHs  to  the  delivery  of  a 
duplicate  bUlofladAijg^dkdheithipmeniofgoode,  and 
^thvfk^mi0efh4ai^^m'M9{J/m'^^^^ 

*ikt^tf,^fP9d4.mth  ^,qm^¥m^<9im^m^^ 

thereof^  eu  thereby  required. 

17  Vic.  c.  5. — An  ActTo*  admit  Foreign  Ships  to 
the  Coasting  TT\jLd^.^TX/w%6iei  Act. 

Hl7iiy.l^^.icLio.Trifli^^^A«bd&tr  ^ej^fArtlMT 
A(«e^itl4ii:%ni.  A*ft^i§dment  of  theuIiiaMLaod(JE)u- 
ties  of  Customs. —  The  wUoU  Act. 
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't^l^}f'm'ifM)iefA^^^  ■■■'■■■'  ' 


"  ■  ■  'lis' 


■    Section  17,  aftir  8^M"l59.  ' "    '  '''"'  '"" 
Section  18,  in  Heu  6£  se:cti6h  ,1^3;'  iepealbd'  fcy 

,Sectll.0,22,^fter  section  277.      ^    .  ,„,    ,.   -TO" 

'|»i\i'!|l^>r«eitio<i''-21'^'>e8«;afe^lWi 

^-'9Mion»C9,vaik«nM8fion  SSfik--  (^.i.w  .'t  -  n  ./ 
Section  30,  in  lieu  of '«eotion  240,  repealed  by 

tliis.Act,  .■:..■  ;^  • 

Section  31,  after  section  263. 

-*,^S!^»'^>fl|'Ws^M>B  312.  ,  •_  ,„,  ^  ., ;       , . 


;   /'   .^.  !  '.-  Kr   |...iW:,C^i;v.   ,,,    .,;,,.,     .,,    , 
1^41  Act  (Qconfifjp  QQrtaia:PrQy^)o)ia4Qrder8nia(le 
j  -'iiiid^r  rill  A<H*)<>f  t^^.FSUwifer'V^^TjP^  ^l  J*r^* 

•  !,/^.'n    i>u   (ij  tii-ij/nffuiiix— ;^ft  'lo  .hk-,  91  ^j  iq  Jjj^g 
nfS^"  «'>^f'>'^  -iti'HJ  jo/   Wrfijli'  /-.'..;joB  <.flj  -t.f>nu 

Parliament  relafiiigjtft)11i%.3tttai«C/3f»irit9i^hil  WSr- 

oAiiiJ pAB^akbitoirorml  |qtriQ»cb^itfja9o  A^ofirf^ 

the  Third  and  Fourth  Years  of  his  late  ]tf#j/9fjt|f^ 

ia»Tf  ^ii^fl^iPeffiionsilipphing'  forLieOTPesiflof  }^e 

'&d«  of  gecB^  fiid^  or  SpwH»|>)^.8iBtftH  ja/rff ; 

I   ioMitojente^liiitti^fiond.ffith  8tli1?^yN  '  o^  - 

An  Aet  fof  the  fi%olMion  of  G^tiMrr>Pii^eaga* 
Ships.  [Uth^^dtt^s^,  1855.] 


ojgqidg  fi^taio-I  J:.'  '-^^UIT?*  tlA— .c  .0  .'>i7  \1 
JMmUo44  ^dbdmAe  rx^rtoki  f T.QrApikt<  i  A^tp  [  in 

Ad  Act  to  enable  her  .Majq^ty  to  carrj  into  eRect 
'  <U  Convention  made  between  her  Majesty,  his 
-"Mrfi^^^W  Eihpetw  of tie'.S-^ttJA,  and  fal«  IWi-    ., 


An'i^(Akb'WMfMi>th^b«iSp[titi;lAfylil^^ 

Yearsnirfibar  Mi^eali^.rioffiiUe  ae|>iil2||]eite<^  ^ 
^90^«lMi^ta{itfa«iitB<i£/LilBi^iwsHT  .7JJX 
-oi9ri  oifl  box''.u^^  JoA  >:Hj  ot[3l4tbiidla;s9A^()I9M^ 

,  dd  nt  ;  ..5^,  i^q^-j  r,\y^i  'iit)ci  ihMjg  ^d  9ifi  >j'  A  to  ahcq 

Xn  Vcrtb  Wi^'pehd'Uhe  W^ 
Ballbts  ft^r;'Ul^e  x\*llitfa  fifM^«Wed'^ttrg«<^^ 

?l  'Ho  inoiiioDnoniiiiK)  ^.U/^^W  ^-^  'i-'  ''•  "*  u>   ;  ./..  • 

:  ^F^i^  to^i^>^^^^^,.wax,or,  Belief  t9  the 
'  Idaa4  9C,r«6<^o- ^^...^^y:  £Ui»  ^t^yuit  laS^.J 

■'   ' '  */   '».  j'  ■'    /'  '  t .     ...      '  .'  .,    -''^      ■      ;        .,  .* 
An  Act  to  amend  the  Law  for rtbe  Jttsp&otiom  ii 
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[Oct.  6,  1855. 


Cap.  CJX. 

An  Act  to  make  further  Provisions  for  the  Repay - 
meat  of  Advances  out  of  the  Consolidated  Fund 


as  against  the  master  or  other  person  signing  the 
same,  notwithstanding  that  such  goods  or  some  part 
thereof  may  not  have  been  so  shipped,  unless  such 


r.l    17     ;•         "r^  1  "^^^  holder  of  the  bill  of  lading  shall  have  had  actual 

for  the  Erection  and  Enlargement  of  Asylums    ^^.^^^  ^,  ..  ^  ..    ^  ^^  ^^^JL\^^  *u^  ^.„«  *k-*  ^u 

for  the  Lunatic  Poor  in  Ireland,  and  to  amend  ^  "^^'^  ^^  ^*^^  ^'™«  ^^  "^^^^'^^^^  '^"^  •*«*^  '^'''  '^^ 


the  Laws  with  reference  tp  the  Repayments  in 
case  of  Change  of  Districts,  and  the  Appoint- 
ment of  Commissioners  of  General  Cbntrol  and 
Correspondence.  [1 4th  Au^uit^  1855.3 


Cap.  ex. 

An  Act  to  authorize  the  Application  of  certain 
Sums  granted  by  Parliament  for  Drainage  and 
other  Works  of  public  Utility  in  Ireland  towm^s 
the  Completion  of  certain  Navigations  undertaken 
in  connexion  with  Drainages,  and  to  amend  the 
Acts  for  |>romoting  the  Drainage  of  Lands  and 

.  Improvements  in  eomiexion  the/rewith  ^Iteiandi 

li4ih  Avpu»i^  1855.] 


receiving 

goods  had  not  bjsen  in  fact  laden  on  board  :  pro- 
I  vided^  that  the  master  or  other  person  so  signing 
•  may  exoff|?rate4vUns«If  in  respeet  of  sucfi  misrepre* 
I  sentation  by  showing  that  it  was  caused  without  any 
I  default  on  his  ps^jrt,  and  wholly  by  the  fraud  of  the 

shipper,  or  of  -thW  ir^hier,  or  some  person  under 

wliom.tlie  holder  claims. 


-jCap  CXIL 

A 9  Act  to.ooptinue  an  Act  of  the  Eleventh  Yeo^^ 

hef  present  Majesty,  for  thfe  bfett6r  Prevention  of 

Crime  and  Outrage  in  certain  Parts  of  Irelandr 

.  l\4th  August,  i^b^.2 

'<  Whereas  aii  Act  was  passed  in  the  session  of 

Parliament  held  in  the  eleventh  and  jtwelfih  years 

of  the  reigi^tjf  het  ptesent  Majesty,  intituled  An 

Caf«  CXL  Act  for  the  better  Pihbfniion  of  Crime  and  Outrage 

An   Act  to  amend  lh@  Law  reUttrfTg  to  Bilk  <^  ifi  certain' p<p^isu p/M^AQd  until  ilfs  First  1^6/ 
Lading,  [Uth  A'uguM,  1 S53.]    December  (h^  thousand  eight  hundred  ^ni  forty* 

'*  Whereas  by  the  custom  of  merchonts  a  bill  ^i^^^j^f^  ^olhe  ^,i^of  the  than  neM  ^*^{^\f 

lading  of  good,  being  transferable  by  endorsement  i  f'^^J''^''^'  larvd  whereas  by  the  AoU-  of  the  flf- 

the  property  ill  the  goods  rnny  thereby  p.ss  to  the  I  ^"^^  ,?J°^ /"*'««"* -^'^^^^^^^  sixtysix. 

endorsee,  but  neverfheles.  all  rights  in  re.poet  of ,  f '^*««"^J^  «"^  «f  ^«»^^^^^^^ 

the  contract  contained  in  the  biH  of  lading  conunue  !  J^^'  ?P^  seventeenth  and  eighteenth  Vuiorta,  ch^ip. 

in  the  onglnal  shipper  or  owner,  and  it  l/e^xpedi^nt  1  ]^'  "^oety-  wQ,^the  said  firstly^rec. ted  Act  has beea 

that  such  rights  shonfd  pa.«  with  Ih^  property  :  and  I  ^-^n^^^ime  to  time  contmued  until  the  thirty  .^^t 

wherea.  it  frequenlly  happens  Umt  the  good,  in  r^.  .  ^^y  or^^i'^^onethott^and  e.glith 

Rpect  of  which  buis  of  Isding  purport  to  be  signed  ' 

have  not  been  laden  on  boards  and  it  k  proper  th-\t 

iuch  bills  of  lading  in  the   hands  of  a   hona  J^tte 

holder  for  value  should  not  bo  questioned  by  the 

master  or  other  peraon  signing  ilie  same  on   the 

ground  of  the  goods  not  having  been  laden  aa  afore- 

iaid :"  be  it  therefore  enacted  by  the  Queen'a  mo^t 

excellent  Majesty,  by  and  with  the  advice  and  eoii-r 

sent  of  the  Lords  Spiritual  and  Temporal,  and  Coni 


i  five :  and  wheireas  it  Is  expedient  that  the  said  first 
recHed  Act  should  be  further  cohimued  for  a  limited 
period  :•  be  it  therefore  enacted  by  th^  Queen's 
most  excellent  Majesty^  by  and  with  the  advic{%  and 
consent  <Jf  the  Lords  Spiritual  $nd  T^npbrhi;  and 
Commons^  in*  this  present  Part]aHn^f.%'semmM 


present  ^_ 

and  by  the  authority  of  the  saipe,  aaf^llbwa:  ''^" 

I.  The  said  first-recited  Act  shall  b^'iridiiomiAue 
in  full  force  and  effect  untif  thii  flfst  day^  6f  JJitljf 


,  in  this  present  Parliament  a.^mbled.  and  by  i  ?«e thotisafld  e5ght  hundred ;at^d;fifty^;^^ 


(Totiei^niim^d^J., 


e-il.t 


THE 
A  < 


monsj 

the  authority  of  the  same,  as  follows 

L  Every  consignee  of  goods  named  m  a  bill  of 
lading,  and  every  endorsee  of  a  hill  of  lading  lo 
who?n  the  property  m  the  gooda  therein  mentioned 
sliall  patsj  upon  or  by  reason  of  such  conidgument 
or  endorsement,  shrill  have  transferred  to  and  vested 
in  him  all  rights  of  suit,  and  be  subject  to  the  sanie 
liabilities  fn  respect  of  such  goods  hs  if  the  con- 
tract eontHined  in  the  bill  of  lading  had  been  made 
with  himself. 

n.  Nothing  herein  contained  shall  pr^udice  or 
affect  any  right  of  stoppage  in  tran^itu^  or  any  right 

to  claim  freight  against  the  original  shipper  or  own-  _^,_ 

er.  or  any  liability  of  the  consignee  or  endorsee  by    ^^^'^Sa:^J:SS^J!^^^ 

reason  or  io  consequence  of  his  bemg  such  con-   column*  of  the  paper  canwi  t 

J  /"u"  ••r*u^    »^^wr.  .  Cmnmunicatioos— nor  will  the 

signee  or  endorsee,  or  of  hi8  receipt  oi  the  gooas    ManiMcripu.  «o. 

bv  reason  or  IB  consequence  of  such  consignment  or      ,    ^  ^     '■ '"- ^^.   .      ,        ^' 

r.                                 ?                                                      I          Tfiairs  or^qBscBiPTion— (payable  m  aayance}: 
endorsement.            -.    ,.      r    ,,     ,      ,      -               !     Yearly.  30t.        HAlf-ycarly.  irs,        Quarteriy,  9«^ 
II L  Every  bill  of  lading  in  the  hands  of  a  con-     — ^ — iL^ , — .., —      .J.  ..  ,    >,  ,^^  .-o;.  .r-K  ih.. 

■         *  ••         •  -  " •""       ■     "  t,o4icfufco. 


NEW   L A Wi  ROi.tS;  Wltlv  PR Atrri- 

CaL  C0MM«>i'rA)RY««Aa83  T»024t^iiirtilOaMJi.AikAfrt8D 
TO,  EACH  KULE-    ,  .  ,  ^,     o^      ,      ^  .       .  .        '  y 

■    BytDWAai)  JOHSSTO^E.  £ii^/V-^'.^f^^^^^^  ' 

EDWARD  i.  MrLLlK,ky,l5,CpLtE6E  OREEN.  Duijlii^/  '• 

i^ : — ■   .      ,   ; — i — >  » ..'» w  '  H  ?* 

Order*  for  the  IRISH  JURIST  lea  with  E.  J.  MlIXlKKNi  |\  COL 
LEOB44Ke&>C,  or  by  lettet ^p44t.paM%  wHIciMareiUpnnctuaNIeHTery 
in  Dubliu,  ofiU being forwMtfM  \»tht  Ctfuj^ff y» ^  ISu«t*  ^  %*^-^^  ^ 
imblication.  *  , 

Ancommoaicttknif  fern  thoiIRIAQ  JUljUat^Tatobiiiteili  n$^Ni»§e 

)#* 
.  with  Mi»weo,to  Ai^onymoiM 
Aciclbuiitable  for  the  retura  of 


signee  or  endorsee  for  valuable  consideration  re     ^,,^,.^,.^^. 
presenting  goods  to  have  been  shipped  on   board  a    cotxEUfuui^^''  In" 
vessel  shall  be  couclusive  evidence  of  such  shipment    eitj  of  Dublin^  astuldaT, 


Printed  by  THOMAS  ISAAC  WHiT5,  mt  tHsJ»rin|i|i«,0_._ 

PI  EEr-STRBET,  in  the  Tinrifh  of  Sc  Andrew,  andpUbashMl  at  1^ 
nune  ParMii  ^jr  AiUWAUU  JUHfit^TOS 
the  pame  place,  all  beiof  in  the  Coiiiitr  ot'tii« 
Octobers,  1855. 
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;N6;  ,|5M^^       .Vpf.;  ;7;;;; .p,qTp$B^K^  13,  1856:  -^  •  'Psrefi,  p^^r-Ant^iitn;  £l  l>p$. 


)sf  AttrfS^  i^li^SED  IN   THE  18th  AND 

•••..M^^vO  Vv  •  -,     ''^-CaI^*  CX'Uf.A   t  ^     A  .;• ,  •<.;,  ;,r. 

SB^ldEf  fot/AiVIPiraiiafeV*  of  ^ 

i'A'*^*^'^     >'J:    F'tii/    [)'«:".  ffiiV,         i;r /9)  ^..f"!  :,:A-f 

.fOllP^bf  IRQ  Q«e«Q(!B,^()it  tjuselWot  M^^esiy,  by 
and  frtt^  t^e  advic^  aji^  «iin^at  of  -  the.Lorda  Spi- 

nV  t  Wf^fP-  ItR^' Wk  ^§  oW;  pefrW  d«liy  Ilp<?ff5e4  to 
ijliji^y  ^9  tJ^,b|i^iae8».9i^JiQdUiie4  x^jMiaUti^  ,a«4 
.4b  sell  excif^l^:lijttpi^.hytf^*li^to  ^e\  c^Wjiia*^ 
oo  the  preraiseSy  la  Iretandf  or  upon  the  removal 
of  aoy  such  per8«»>fh>ttl  tlie  ikonBe  or  premises  at 
wbi(^_kiej9  authorized  byiuiy  such. licence  toioarry 
on  sucb  business  as  aforesaid  in  Ireland^  or  the  sale 
of  or  assignment  c»f  hifrintereMtkefefa  hf  operation 
id\vffca{^ihi^m\%^%  pMH  b«^  Uwful  fdC^tha  ilui- 
tieea  of  the  peooe  of  the  dtslriet-  ^lltiK  t^hioh  -  anV 
aoch  UpMsed  hou^.or  premj^cts^^^  be  ^itua(,eu, 
assembled  at  Pe£iy  Sessions,  or  the  Ju^llpes  lu  finy 
libefty^^ity,  town,  or  place  wttliln  which  any  such 
Hoeosed  boose  or  preiAises  shall  be  situated  assem- 
^itWLM  Itj^Us  S^aiisi,  a,t  any  time  wlieri  m>,  Quar- 
tei"  6eMton«  shall  be  hoiden  for  any  sudi  cotinty, 
vidiDg^  division^  liberty^  ekyyitdivii,  orpVaoe,  (if ihey 
HbaU  ibuik  proper  so  to  do,  after  ex^uiioing  upon 
oi^th  all  necessary  parjies,)  to  transfer,  by  endorse- 
ment tbereoui  any  and  every  such  licenee  as.  afor&* 
«aid,^^.  in  foTjCi^  16  anj  per^QUy.not  disqualified  by 
lailL,td,iAqa^,U  sha^^^  proposed  at  thi^  time^f 
>udh  appucatiob  to  tra A«iir  ^^  sueh  lieeiicerto^use, 
f^ffml^fM^^k^M  .'i'le  busin<^.;ot  a  licensed 
•vktttaMefi^  ilt^chHiiie  h^usejmd.^u  t^  eaiiie  pre^r 


'   l"V'^*    yi^itO*^!'^ 


■f'.^P.to.' 


(\il$«l^  .^fMt  Miere  io  sell  .sn6b  exotseafaje  irqitidrsUs 
n)igbtither<tft«foni:hiv'e  been  lawfully  sqld  and  re- 
tailed therein  ;  and  tlieregpon  jt  shall  be  lawful  for 
such  person  so  to  use,  exercise,  and  carr^  orj  the 

said  busniesa  at  sticWKodse'rtnH  prembc<*,  iiruil  \\\h 

<br  the  s^me  <otm|yi  ridirifr,  divis^ion,  Uboriyi  ,f?|tyj 
^own,  ar  place  u(??£t  a^l*l^  th^^e^[>ir;*ti^ii^9t  .pijje  (^ 
le  n i i  n  r  lu  g  i ith  fro u/  ilm  if d) ^  mI  p uc1|  1  ra i j sTe r.  m il 

.^  ih  Provided  i^,W^^iV  ifi'at  'fiolh/ijg  ,^ 
f  al  n  ed  a  I j  at  1  fee  ^MX  t  p  e4  iomi  pd  w  er  nny  J  OEtices 
^t  Petty  S^ssioHs.to  Mjfike  nt\y  such  traQsfer  h^  ;ift|rc-< 
4aiJ,  withm  any  9^*^*^  dlvlsici^njs  assignt^d  or  ttV  be. 
ik>  J  g  ti  ed  to  a  Jiy  of  tl  i  e  pot  i  eu  e  1 1  ti  r  U  a  Ire  ad  y  t  ^4  a  - 
Blisiied  or  to  be  estifUlislicct  vithin  ib^'  dUtrict  erf 
piiiMn  metropoTis,  but  that  nny  »i|<*h  wpplici^lion  oa^ 
ii^  herein* before  autbon^ed  to  be  toiide  at  Felly 
Sessions  sImiU  when  the  licensed  house  and  prtf- 
mises  shall  be  situated  weIIhii  ariy  of  th^*  suit}  di vi- 
sions ol  tbe  police  dii|itri«t  of  Dtibtiti  melrppalls,  be 
qlade  to  one.  of  d^e  }>f4ice  magUtrateA  silting  at  any' 
of  tbti,  said  courts,  and  iuoii  niadstfate  sliaCi  ir|  his*' 
discretion  J  «iake  anj^  iudi,tpariefej*  (If  nforesald,,  tu^ 
tli^  ttvaiiaer  and  for  the  liiiie  hefeln^&^foh^  men  I  ion  ^4 ;' 
provided  aUO)  that  any  person  who  lliaM  be  autha'l 
i^ised  under  the  ptovinions  of  this  Act  to  cot^fiuio 
t©  carry  on  ttie  biit^^itiess  of  a  TiceiHied '  victuaUt!r|, 
a^liall,  after  the  obtirir^ng  am  h  aulliorhy,  tmd  solan^^ 
as  the  same  bUM  coiuinue  in  force,  be  subject  lo 
^It  the  poweras,  roguliuioDS,  proceeding!,  pei^jiltleV 
and  provisions  dedared  by  Or  contained  in  any  AcL 
or  Acts  ill  force  Iduching  the  regulation,  go  rem- 
ment,  or  ^oiurnl  of  licensed  keepers  of  inns,  ale- 
fiousea,  and  vitmiatling  houses,  in  like  ftianner  as  i? 
the  same  had  beeu  repeated  and  re-enacted  bi  this' 
Act,  and  thai  alt  penalties  atid  forfeiture^  inn  posted 
by  any  sneli  Act  or  Acts  shall  be  applied  as  dirccrcJ 
by  the  same  respectively. 

Cap,  CXV. 

Ari  Ait  t6  cifitit^tie  and  miieiM  tlie  Pubfic  Ilculth 
•  Act  (iaS4)- ' '  ^  '    •   ^^  '  [Mtft^^i^^/,  1^55:] 

Cat.  CX VC 

An  Act 'for  the  better  PlreVention  of  Diseases.       '' 

'"      •         •  liiih  August,  1855.J 
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est/s 


Caf,  CXViL 

'An  Act  for  transferrmg  to  One  of  Her 

Principal  Secretaries  of  State  the  Powers  and 
Eilales  vested  In  the  Principal  Officers  of  the 
Ordnance.  f  I4th  Auguaif  1855,] 


Cap.  CXVfll. 

An  /Vol  to  repeal  the  Act  of  the  Seventaenlh  and 
Eighteenth  Years  of  the  Keign  of  her  present 
Majesty  for  further  regulating  the  Sale  of  Beer 
and  other  Liquors  an  the  Lord's  Daj,  and  to  sub- 
ititute  other  FfoWsioni  in  lieu  thereof 


Cat;  CXfX. 

An  Act  to  amend  th©  Law  relating  to  the  Carnage 
of  Fasaengera  by  S^a,        [I4ih  August,  1855,] 


-         '  Cak  CXX. 

An  Act  for  th©  better  local  Management  of  the 
Metropolla.  [Uth  Auguatf  1355.J 


'  Cap.  CXXf^'  ^      '    '' 

An  Act  to  consolidate  and  amend  the  Nuisances 
Eemovd  and  DUeases  Prevention  Acts,  1848 
sn4  I949i lH^^),4w^i^  ^^?^J 

'^ "'"■'' Cap.  cxxn/i;;;''"^':';^ 

An  Act  to  amend  tiie  Lawa  relating  to  the  Coiistiw- 

,    tion  of  Buildings  in  the  Metro  polls  and  lU  Neigh- 

bourliood,    ,      i  u  >     :,      ^i^llk  fd^ust^  1S;}5.] 

'tO'i  if  Oct   li^f  _-__.]. I   h'.-    i,..ri,..', 

'»U  -nJ    in  rir.f»7    rillf'    ,-     /-u;.     ^UU'I  -.1:.  '  cnU    i!i     ir.>: 

tli  I V- 4 n  M J r , »-,  ^vi »   in  C^4 ' 'X],XXIIL- - ( ,*♦  T^ t -u^  ; ,-  ^ -,  t>  - 

An  Act  to  defray  th^i  Charge  of  the  Pay,  Clothing, 

'  and  Contingent  nnd  other  Expenses  c^  the  Dis- 

'limbodhed  Militia  in  Great  Bri^in  yLwA  Irdeakd; 

^  '  to  grant  Allowances  in  certain  Cases  to  Suboltern 

Officers,  Adjutanti,Payniastert,Quar term m ims^ 

Surgeons,  Assiitant  Surgeon*,  Surgeons  Mates,. 

and  Serjeant  Major^^  of  the  &f  illtm ;  and  lo  au' 

th  or  i  se  t  he  Employ  men  t  of  th  e  Non  -  corn  m  iss  io  n  ad 

Offioers,  '  \U%h  August^  IB^^^I 

-''"■■-  '  "Cap.  CXXFV, 

Ai>  Act  to  amend  lb©  Charitable  Trnsts  Act,  1858* 
.;';.i';*.l';,i:.,U.;;„','  lU^y^  August,  \^^.^ 

Cap.  cxxr: 

An  Act  to  confirm  Provisional  Orders  of  the  Gene^ 

ral  Board  of  Health,  applying  the  Public  Health 

r      Act  (1648)  to  the  District  of  MiiidhshrQugh^ 

'   ,    WindhilL,  ChriMtcUurcht  Keighleif^  Taniialif  and 

,     To^teth  Parky  and  for  Alteration  of  the  Bouji- 

darbs  of  the  District  nt  H&tnford* 


Cap.  CXXVL 
An  Aet  for  diminishing  Expense  and  Delay  in  the 

Administration  of  Criminal  Juatice  in    certain 

Cases.  [Hth  Augmt^  1855.] 

Be  it  enacted  by  tho  Queen's  mo^t  excellent  Majesty, 
by  nod  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commoni,  in  this  pre- 
sent Parliament  assembled,  and  by  llie  authority  of 
the  same  as  followi : 

L  Where  any  p^son  is  charged  before  any  jus- 
iices  Cif  the  peoce  asaembled  at  such  petty  sessiona 
as  heremafler  provided  with  having  committed  sim- 
ple larceny,  and  the  value  of  the  whole  of  the  pro- 
perly alleged  to  have  been  stolen  does  not,  In  the 
judgment  of  such  justices,  e^cceed  five  shillings,  or 
with  having  attempted  to  commit  larceny  from  the 
person,  or  simple  larceny,  it  shall  be  lawful  for  aucb 
justices  ti>  hear  and  determine  the  charge  in  a  sum- 
mary way^  and  if  the  person  charged  shall  confess 
the  same,  or  if  such  justices,  af^er  hearing  the  whole 
case  for  the  prosecution  and  for  the  defence,  shall 
find  the  charge  to  be  proved,  then  it  shall  be  lawful 
for  such  justice*  to  convict  the  person  charged,  nnd 
to  commit  him  t^  tho  common  gaol  or  bouse  of  cor- 
reotioo,  there  to  be  imprisoned,  with  or  without  hard 
labouivfor  any  period  not  eitceeding  three  ciilend&r 
months,  and  if  diey  find  the  offence  not  proved  ihey 
ehall  dismiss  the  charge,  and  make  out  and  deliver 
to  the  person  charged  a  certificate  under  their  hands, 
stating  the  fact  of  such  diambsal ;  and  every  such 
conviction  and  cartiScate  respectively  may  be  b  th© 
Forma  A  and  B  in  the  Schedule  to  this  Act,  or  to 
tbe  like  effect :  provided  always^  that  if  the  person 
oharged  do  not  consent  to  have  the  case  heard  and 
determined  by  such  justices,  or  If  it  appear  to  such 
justices  that  tlie  otienee  is  one  which,  owing  to  a 
previous  CO Qviction  of  the  person  charged,  is  pu« 
nishable  by  kw  with  trans^iortation  or  penal  aervi- 
tud%  or  if  such  juatiees  be  of  opinion  that  the  charge 
is,  from  any  other  circnmstanees,  fit  to  be  made  the 
subject  of  prosecutioi)  by  indictment,  rather  than 
to  be  disposed  of  summarily,  such  ju^dces  shall,  ii>* 
slead  of  summarily  adjudicating  thereon,  deal  with 
the  case  in  all  reapecl«  as  if  this  Act  had  oql  been 
passed;  pi?oviddd  also^  thAk  if  upou  the  hearing  of 
the  charge  such  jtiatices  shall  be  cf  opinloii  that 
there  are  circumstances  in  the  ease  which  render  it 
inexpedient  to  inthct  any  putii^hn^e^t,  ,t^y  ^^^"^^ 
have  power  to  dismisi  the  person  cliarg^d*  without 
pneice ed in g  to  a  conviction,  . 

XL  Where  the  justices  before  whom  ^y  person 
is  charged  as  aforesaid  pr<»pose  to  dilp^xM;  .of  iIn; 
case  sommariiy  ander  the  foregoing  pru>'i6h>na,  one 
of  such  justices,  after  the  exi^miuiiLian^  of  all  the 
witnesses  for  the  prosocutiou  have  bee))  completed, 
and  before  calling  upon  the  person  charged  for  any 
gtatenaent  which  be  may  wish  to  nmLe,  ahall  state  to 
iuch  person  the  substance  of  ihechargeagaLuit  him, 
and  ahalt  then  aay  to  him  tlioie  wor^  or  words  to 
the  tike  elfect :  "  Do  you  consent  that  the  charge 
against  you  sliall  he  tried  by  us,  or  do  you  deaire 
that  it  shall  be  sent  for  truil  by  a  jury  at  the  sessiona 
or  aaslzeit "  (as  the  case  may  be) ;  and  if  the  per«iiii 
charged  ahiill  consent  to  tho  charge  being  aiimniA'- 
rily  tried  sind  determiued  as  atbreiald^  then  tht^  jus^ 
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tiecs  ahall  rediiCB  the  charge  int«  writing,  and  rend 
the  sniJie  to  such  persorj,  and  shall, tliea  iisfc  hjin' 
whether  he  is  guilty  or  not  of  ."iiicli  cliar^^ ;  an<f  If 
»iioh  person  shaU  saj  thnt  he  U  guHty,  the  jUsliccs 
thtill  then  proceed  to  pass  such  sen tt" nee  updh  him 
m  may  by  law  be  pa**ed,  idl>J*t*t  to  tft©  ^i^vfetoiite 
of  this  Act  in  respect  to  su6k  offipwee  t  bmt  if  Hie 
perRon  charged  shall  say  thni  ha  b  notgrttUy,  ttre 
justices  shall  then  inquire  of  ftjch  t**!****"  whether 
he  has  any  defence  to  make  to  «och  diftr^^  and  rf 
he  shall  stata  that  he  has  a  flfrf^a?  the  jrmices  shall 
hear  such  defence,  and  th^ii  proceed  to 'dispose  of 
the  case  summarily.  m  -  I 

in.  Where  any  pers^itt  (s  chnrg^sd  bftf^re^  any! 
liltticas  at  such  petty  se**m«s  as  nfm^^fd   tfllfc 
limp^  lareenv  (ihe  property  ft  He  g^tni  td   Imve  been 
ttotaii  exceeding  in  value  five  sWfKnfl^),  or  slejiUng 
Itojn  the  person^  or  larceny  as' a  clerk  of  *ervRiil, 
•ad  tha  evidence,  when  the  cAse  oii  lh#  part  &f  the  j 
prosecution  has  been  completed.  Is  ill  thf^  i>|1jfr}on^, 
of  such  justices  suiiicient  to  prtt'lhe  |iersoi**bttrged 
Hit  hti  trial  for  the  offence  wHWwMeR  he  i«  6hflrged, 
iuch  juiti€cs,  if  the  case  ap^tfaV  to  ^3ieni  to'  kj  on^? 

irhich  may  properly  be  dispd*ed  bf  ffi  a  aiiiiifnary    ^-j  r-^^    -  ■■  - «a 

way,  at»d  toay  be  adequately  ptiurahtd  by  yiirttie  of  i  titutlDn  of  the  pn^pt^rty  stolen,  taken,  -or  obl-ftlrted 
the  powers  of  this  Act,  shall  reduce  the  charge  irrto  '  by  false  pretences,  in  thtjteranes  in  which  (he  court 
wriUog,  and  shall  read  it  i^  th©  said  pifrsoh,  and,!  before  whom  the  p^is#o^ Qoiy-ja^ed  would  havtj  been 
shall  then  ask  him  whether  he  is  ^ulty  o?  not  oflj  tried  but. for  this  Act  iany  lid' b^  law  authorized  to 
the  charge  J  and  if  anch  person  shfkW  stiy  thW  he  h'  — t^.^,^:t:*„»^i„  *    '^  '         '   .   -■ 

guilty  such  justices  shall  thereupon  cause  n  plea  of; 
guilty  to  be  eatered  upon  I  he  proccc^linj^s,  aitd  «hali 
eonvict  him  of  such  o^ence,  and  commit  h\m  tttlUo 
eontmou  gaol  or  house  of  correction,  there  to  bof. 


afterwards  apppEir  piirsarint  to  such  reeognlzancf*, 
tljiea  tht  Justices  before  i^hom  Ite  ou^ht  t  >  hnve 
a pp e ared  si* a  0  ce rt i fy  (  un  de r  t  h e  ban  th  tif  t  wq  of 
them)  on  the  back  pf  the  rccn^nlKunce,  to  the  Cterk 
of  i-he  Penca  qf  tb^  county  or  pbiee,  the  fact  of  such 
nonoppearAnce/and  such  recogniiance  Shjattte  pro- 
ceeded upon  in  like  manner  as  other  recognizances, 
sind  such  certificatQihMl  bn  deemeil  suf^i^ient  jsrintA 
/acte  evidepce  of  suejh  riciiap}>earance, 

VI t  Tlie  justices  jtdjadlea^iMg  under  tfifs  Act 
^Itall  transiait  the  e6rjvtcti«:Jri,  or  a  duplicate  of  a 
certificate  of  dtifiit^fiat,  A^iy^  i^^  written  charg**,  f  he 
deposition^  of  the  witnesses  for  the  proseeiitiLiiT  and 
f(^  iji^  dofence,  nml  th^  sffifeiti'cnt  of  ihe  iicctised, 
to  the  nett  court  of  Ijeixeral  or  quarter  sessions  for 
the  county  or  place,  ihm^rto  be  kept  by  tha  proper 
officer  among  the  reeo^s  of  thf  court ;  and  a  copy 
of  eUQh  convictionj  or  of  i^uclicertifit^;fite  of  dismissaf^ 
eortifiipdhy  tLp  proper  officer  of  thecoiift,  or  proved 
to  be  rt  tr«€  ^opy,  shfill  be  suffictent  etiderice  l« 
prove  a  convictiou  ortlismrwal  for  the  offence  men - 
tioned  therein  in  anjp?  W^nl  pr&peeding  whatever. 

.  VflL  It  shall  b^fiivvnil  for  (he  justices  by  whoiii 
a  tiy  pe  t$6  ii  is  *  c  oii  v^  etett  ti  tid^  this  Act  to  tirtli*i*  i 


imprisoned^  with  or  without  hard  labou^j  fdr  ft»yi 
tttm  not  exceeding  six  calendar  months  5  an^^jverj; 
ineh  conviction  may  be  in  the  Form  €  in  IheSdhe- 
iat#  ta  this  Actf  or  to  the  Itke  effect  t  provided  el- 
way^f  that  the  said  Justices,  before  they  ask  sueiV 
person  ^4iettter  he  is  guilty  or  not,  sVtaU  explain  to, 
mn  tbrtt  be  If  oot  obliged  to  plet^  or  iCTawer  bcforef 
tterti  it  allj"  and  that  if  he  do  not  plea4  of  answer; 
t^re  them  hii^'THU  be  ^mmtt^t^fott  M^lla  t^e^ 

IV,  Id  e^^ry  ea*t  bf  sttrtttttaf y  pfO<!^*rdiitg  «nder 
tfafi  Act  the  person  dccoscd  shall  be  tdlo  wM  to  mtikg 

'lAiWl  uusAfer  ^mi  defence,  aijd  to  have  all  wit-^ 

'tflffc  examined  and  tTo#s  cxamiaed  by  flftuosel  015 

'aUbniey.  '  '  '  I 

V,  W  here  atiy  perpoir  b  charged  befote  twiy  j  us- 
lice  or  jostices  wrth  kny  oflPbnce  mentioned  in  thi^ 
Act,  and  in  the  opiuioo  of  such  justice  or  jnsdc*^ 
the  case  may  be  proper  to  be  tfispd^cd  of  t»y  JQsiice« 
m  petty  iBss^on*  undot  t^B  Act,  tflejti'StliM?  or  jus^ 
tiecs  before  whom  if tich  pCfsbri  1*  ao  diflt-gcd  mayj 
if  he  or  they  see  fit,  remand  scfch  pcrsoTi  for  ftirtbcf 
e:catiiit|ation  to  the  next  petty  seestons*  in  lilc  man^ 
ner  in  ^11  rcspec?!*  ast^  justvee  orjiitsttciisare'antho4 
riaed  tcr  remand  ii  |p|ffty  ^nccu^td  uf*der  the  Act 
pa&ied  in  the  s^ssldft  hdlden  In  the  clcvertih  aftd 
iw^Htb  years,  of  htr  Majesty,  cl^iiptef  for ty*tw«j  »ect 


order  restitution. 

IX.  pvery  petty  scssioitifcr  the  purj^set  fvf^lhii 
Act  shall  be  an  Open  public  court,  and  oliatL  be  the 
petty  sessions  holden  for  a  petty  sejsional  divisioti; 
and  A  written  or  prinUd  notice  of  the  days  and  hours 
for  holding  auchr  peity  sesstoris  shall  be  posted  or 
aMxed  by  the  cldrlt  to  the  jo^Jtlfjesofpetty  ses^ioiM 
upon  the  ouhiidc  of  sotne  ooit^picufios  part  of  the 
building  or  pkacc  wlwre  the  same  are  heJd,        - 

X.  The  provisions  of. tjie;.  Act  of  the  session  hol- 
den in  the  eleventh  arid  twelfth  years  of  her  Ma- 
jesty, chapter  forty^tli^,  %ljall  ^ot  be  construed  as 
applying  to  any  l^reeeeding  uwder  tiiia  Ael- 

XU  Every  eoat idioii  by  justieesii*  petty  sessions 
mider  this  Aci  shall  imve  the  saiae  elieot  as  a.  ctm- 
viGtloo  ufMin  tadiettnent  for  the  same  ctlViice  would 
have  had,  sai«e  that  no  convictiou  uiidei*  tUU  Act 
shall  be  atiandcd  with  any  furfdtura.     ^   .  - ,,-  -' 

XI U  Every  person  who  obtains  ^  eeftlirtj^t^  of 
dismtJiSal  or  is  convicted  lindiur  lh(«  A<i«  s^i«ll  b« 
palaased..from  ftll  factiicr  or  other  cnftitti»Jl.pP^K^vd- 
logs  for  the  same  cause. 

XIH*  No  couviciron,"fenteuee,  or  proceeding 
under  tltis  Act  shAUi  fc  qqasjn?ti  for  want  of  form  ; 
^wJ  no  .  warrant  of  eoouuii^^tU  upoxi  n  co^i vidian 
shall  be  bciii  V9id  by  reason  of  any '  defect  thcreirs, 
if  it  be  tlierf  tn  alleg*>d  that  the  otfendor  has  been 
convicted,  and  there  be^ti  good  and  valid  conviction 
to  sustain  the  sam^.y  ,    ,       ,    , 

XIV,  Where  piny   charge  b*   stiumarily  adjtidi- 
cilted  Upon  tjndtr  t^ih  Act,  ^  «n;^ftHwletr  It^^^o 
\m  Act  convicted  by  ju^tlcf^'hi  frt^ttj  yes^ibn^Qpon 
ijliall  be^r-^Huffortbe  j^mces 


hiitli?es  are  rturUorUcd  anilor  ttre  fan-mmt!tdiit^  Ac*    (^^ 

to  iMe  6n  the  r^umnd  of  a  piirty  aCCtt&ed   di»  ^at   ed.  If  such  iutiiccs  tltmlt-fit  s^>  to  iLu  to  graj^t  w  c«f. 
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Jifieate  to  sudi  person  of  tlic  amowtil  of  ihe  carypeii- 
sa^fon  which  sucti  joslices  may  d(?erij  reasonable  far 
liii  eiiporises,  troubte/?ud  loss  of  tUno  tlmretiv  sub- 
jetft  nevertheless  to  tlie  regtiliuions  miide  or  to  t^^ 
iimde  as  t»er<»jniifter  meiUipneO  j  and  jcvery  .s^t'^i 
tet*t  I  ft  ehte  s  h  a!  1 ,  \t  I » e  ri^  gr ttii  l  ed  ij  iffn^la  n  rf,  liy  ye  Lh  e 
efibct  of  art  order  of  court  far  the  pft^mt5i|t  of  th& 
expenses'  of  a  proseeutbn  made  under  ihi^^ct  pE 
Khe  st?v^*D^1l  j^ftf  af  King  George  iJj^ ,Foarth,  chap-- 
teir  il^tj*-fi>ut^  aivd  llfip  Acts  ^niending  the  mim^ 

Sff^wheh  grantt'J  in  Irt/nnfr  sjiflll  have  the  eiftici 
^Sti  ordh' of  eimrt  fur  the  (layruynt  of  tti?  «xpemea 
bf  II  JjrdiieciHioii  made  under  the  Act  <?f  th^  fifty- 
fifth; ^*eaf  of  King  0egvge  the  Thlr4^cHBpterniaetj- 
o;i^'  atid  ifiij  Acts  amending  the  mm^ ;  and  the 
nfmb^nt  rtidudoc'cd  in  such  certificate  skill  he  paid 
fti  Tike  rtdantier  as  tli§  ipopejr  meiitiooed  la  such 
cMtter  of  court ;  and  ^dl  eertificiijtea  to  be  grfmted 
nnder  fhrs  Act  shall  he  .suhjf^ct  to  the  UJ^e  regula- 
tions made  of  to  be  m^de  in  re! i^tlou  thereto  a:*  the 
certificafes  mentioned  in  theaaid  ^Vpt  of,  the  seviii>th 
year  of  King  (^iorge  th^^  Ft^MirtK  *»  ^  gr^^ttd  by 
earamfnih^  mVij^i^nrates  art?  or  uiay^  Jj?  snliject  to  \m- 
4**'tfie  Act  of  the  sf^sslon  holclcn  ju  th^  fourieentii 
iitid  Wleebth  year-^  of  her  Mqjesty,  chaj>ter  fifty- fivft; 
pfovitled  alj^o,  that  the  amour^t  of  the  fees  payaWe 
to  the  deits  of  the  laagjstrateain  pe^y  ^essioas,,^n 
ifespeet  of  finy  proc^tidhjg  under  ibis  Act,  , and  of 
Ifte  fees  payable  to  the  elcrks  of  the  peace  for  filing 
the  depositions,  convictioQr  or  certificate  of  dismU- 
m\  aforesaid j  and  of  nil  such  expenses  of  iippre* 
hendbg  the  ]  person  charged,  and  detauiing  him  m 
custody;  aad  of  Euch  other  c,\pea^cs  as  are  now  by 
law  payable  \Vlien  incafred  before*  a  commitment  for 
trial,  may  be  added  to  tbefertiticate  for  coB^pensa- 
tioh  ilforesafd,  ftnd  |ia!4  In  the  lifce  maimer,  i  ; 
X V»  fii  etery  cily^  borough^  towo,  Of  p)flce  ^i 
En^und'^\\^f^  my  petty,  sessions  sh^\\  h?  hpMeu, 
untfef  tSig  Act,  the  town  hnlT,  ctnirt  hau^e^^pT^jpther 
|rubHc  biiilduig.  I  herein  belonging  t^  any  qpya^y, 
city,  bbi'Oughj  town,  or  plaoe,  or  nny  court  hau34 
iWiiteh  cNyj  borouf^Ii,  towri,  or  place  provided  by 
'fit  CottJtnUa loners  of  her  Mojesty's  Treasury*  under 
he  Act  pf  the  Bcjuio!!  ludden  in  tlm  ninth  and  ten M> 
yc^rs  of  her  Mpi]<^sty,  chapt^^r  lunety.-fivis  may  be 
u«od  for  the' piifpose  of  holding  such  piHty  se^abn^ 
i^lthon^  ai^;^  chiirgc  for  rent  or  othf  r  paymenr,  liave' 
fihd  pxcftpt  Ihe  reasanablt?  and  n^cesat^ry  chiirgfl^ 
fbf  lighridg,  wnrmhig,  and  tlqaning^  ^fchou  such 
piiblJc  building  is  useS  for  the  put  pose  of  holding 
such  qour^s  of  petty  spssionit  Qi?d  fop  idl  otJ^^  ex- 
perrses  neces^dty  mtidentat  to  the  uie  of  the  said 
building  for  the  purpose  of  ihe  said  courts;  pro- 
videdalwayfithattftenecessaryarrangeinentsihall 
be  made  so  that  the>  mttiii^fl  of^the  iuid  courts  of 
petty  sessiotii  shall  not  inierfepe  with  the  busfne^.n 
of  the  county,  city^^boj-i^ugh,  to\>U|  or  pbee,  or  other 
business  uiuall^  transacted  ia  such  towuTrall,  court 
house,  oi  i>tlier  puldie  l|uiidhig,  or  a^y  [^rp«!>s^  for 
Whjfeh' iin'f  bueh  Ijgwti  hitlltC^MJ^t  hti^se,  or  ,«ther 
p  u  bt1  c  b  u  il  ding  pi  ay  n  e  u  iti  d .  j^  ^}^  tii^  of  a  nj,  A  at . 
of  Piirli^mient  in  that  bi-half.^  ,  .^  ,  ,^  i  (  ,v.^  ,^,  ^^ 
XVL  Any  orre  of  lire  wiagi'^tfatea  ttppoiatod  to 
fid  at  any  of  tl>e  pblice^  eoitrt^  of  the  TueArojioH** . 
«tnd  silring  at  a  |^olico  cotirt  within  the  metropolitan, 
fjrtlfee  i£i^ti*Iel|  ctf  ijn^^^^  |ji^*^i2SUy.L^  ipyoU^^ed  Uimi. 


I 


at  tUe  poUcQ  conrLft  of  line  DMbiin  metropolitan  dis- 
tal ot,  aiidfiUUng  at  a  ^oUce  court  within  the  said 
district!  Of  any  tuipe^idiary  magistrate  appointed  for 
any  city,  ,tovvn»Uberty»  borougli,  or  diMricl,  and 
aitling  at  ii'  polic©  qoyct  or  other  plaee  appointed  in 
ti^at  behiiU;  inay>  in  the  case  of  persona  charged 
b^fwre  aucli  oiagi^t^ate,  da,  alone  all  acts  by  thii 
Act  autUorizeil  to  ha  dane  by  justices  of  the  peace 
in:  pet* y  e«saions,  and  aU  the  provisions  of  thia  Act 
referring  t^  justices  ia  petty  sessions  shall  be  read 
-and  construed  ivs  raJ^rr ing  also  to  such  magistrates 

XVII.  N4?thmg  iii  this  Act  shaU  atfect  llie  pro- 
visiona  of  the  Act  of  the  sesisioo  holden  in  the  teruU 
and  elevctnth  yeari  of  her  Majesty,  chapter  eighty- 
twOf  '*  For  the  moroepeedy  Trial  and  Puniihment 
of  Juvenile  OlTfttderar  ocof  the  Act  of  the  iiesii0D 
hoJdeii  in  the  tbirt^-enth  aiKl  fourteentli  years  of  her 
Majesty,  chapter  thirty-seven,  "  For  tbe  further 
E:^fension  of  Summary  Jurisdiction  in  Cases  of 
[greeny, '*  or  of  the  isuuunary  Jurisdicticui  ( hthnd) 
Aott  1B51 J  aod  this  Aet  sbail  not  extend  to  persona 
pwiisbftlde  under  the  eaid  Act&,  so  far  as  regards 
i  offencej  for  wWeh  such  persons  may  be  punislied 
thereunderi   ..     ,^     .1  1*  oif    ' 

XViU.  f^  Aad  wJberen»  the  fees  and  emolumenta 
Qf.dprk#  of  ihe  peeee  for  countiea  and  boroughs, 
and  ijf  other  officers  of  the  courts  of  quarter  aat^ 
sicMJi,  in  eriminttl  proceedings,  may  be  senously 
djiJiinished  by  tbe  operation  and  effect  of  this  Aci| 
and  it  is  juat  and  reasonable  that  full  compentation 
for  any  sudi  loss  should  be  made  in  respect  thereof 
to,  eucb  <ilerka  of  the  peace  and  other  ofEeers  ap* 
peioted   before  the   passing  of  this  Act:"  be   It 
enaoted,  that  immediately  after  the  passing  of  thi$ 
Act  the  CommiMioners  of  Iker  Majesty's  Treasupyt 
shall,  upon  the  application  of  any  such  clerk  of  the 
peace  or  other  oHieePi  by  such  means  and  m  s«nh 
nMio'^  »s  they  may  think  proper^  inquire  in ti>  undi 
flpeartain  Ifbe  ammal  amount,  to  be  computed  »poa 
an  tiverage  ^sCfive  yettrs  immediately  preceding itlw 
passing  of  this  Actior  of  such;  shorteii  period  m 
i  such  clerk  of  the  peace  «r  lather  ofHoer  %\m\\  have 
beeu  io  office^  of  tbeiees  andemolumahtstin  oriiat^ 
nal  pro^eBulions  received  by  siich  clerk 'of  the  fpeaee 
or  othe/  officer  j  and  the  said  Qouimi9Bk>ner»  jhalt, 
npon  (he  like  eppUcation,  also  aseertaini  in  siidl 
manner  as  they  may  thhjk  proper^  the  t^^tal  fitnount 
of  fees  nod  amolumems  in  crimhml  proseoutioiw 
received  by  such  clerk  of  the  peace  or  other  oftiGer 
during  Any  year  aCl^  the  pmssing  of  tliJJ  Act?  nnd 
the  said  comunsfiioners  are  hereby  aiiiliOriKed  atid » 
empowered,  by  warrant  ntider  their  h«n(l#^  toowapd 
to  such  elerk  of  the  peace  or  oibn*  ofltii*er  tJje  delist 
ciency*  when  and  so  often  as  the  sanies  I  uili  oectir^r 
bel^eeii  tlte  hiat^ mentioned  amount  and  the  aonunl 
arerBgeeaiomu  so  ascortamed  asalore^said,  nod  the; 
snm  %Q  awarded  sbatl  be  paid  out  bl  any  moneys^ 
which  may  be  provided  by  Pa  rlf  anient!  for  that  pur*. 
pQtei  provided,  that  in  all  ca^es  wiiere  any  sUch» 
clerk  of  the  peace,  by  reason  of  bis  bi»tt»g  jwid  bj; 
s^Iai?y,  upider  an  order  miide  by  virtue  of  llkeAct/ 
ofthesBssion  holdei)  in  the  fomteenth  and  HiWetJtV> 
jfifrs.of  hi'rWj\iei(iy,  nhaptef  fiity^Hw,  **hftll  fwyi 
suctt  fees  aiid  mm>iunients  as  aforesaitf  tn  l/iMi  fremi 
surer  of  tbe  county  or  bormtgh  forwldoh  lie  tfrlisrit 
of  tii^  jieace  ii»^  u id  gf  410  county  tir>oftlu§klat|^? 
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as  the  case  may  be,  such  deficfeif^jr,  irh^n  &6  ascer- 
tained as  aforesaid,  shall  bepaitf^toiB^^feflstrrerof 
such  county  or  borough  respectf^yly.<  -^   *- 

XIX.  "  And  whereas  by  sectf^m  nibe  of  the  Act 
of  the  session  holden  in  the  sCCohd  and!  tfiiVd  yeaw 
of  her  Majesty,  chapter  seventv-oH^i  provi^jort  is 
made  for  payment  oat  of  the  rtio^ys  in  the  hhnds 
of  the  receiver  of  the  nietropoHtah^pk>i?^^^tetrt^l 
of  such  salaries  as  her  Majesty  Ah^W  'd!i*ecl¥6  the 
magistrates  of  the  police  coi#ti  tyflfhe  'nielrbfKiiiS, 
the  salary  to  the  chief  roa^fett^^tfot  bleiHg  tnbre^ 
than  one  thousand  two  huhdl;fe4  j^otnsSs, '  ind  to 
each  of  the  other  magistrates^  not'  liio^e'  ihrttt'  one 
thousand  two  hundred  poundi"?  titt<!  tvher^as  after 
die  passing  of  the  said  Act  th^WWiy  6f  t*e'oK»i<?f 
magistrate  was  fixed  at  one  thmi^aw*  t^<^  Wittdred 
pounds,  and  the  salaries  of  theMa^lW'fp^Hcfe  magrs- 
tvates  at  one  thousand  pounds:  ttiid Whereas  thfe 
duties  of  the  said  chief  and  othet*  tnaglstratfes  have 
increased,  and  are  subject  under  this  Act  to  be^ftrr^ 
ther  increased:  and  whereas  the  fiwTaries  of  such 
other  magistrates  have,  in  cons^it^hftfe  of  sodi  In- 
crease of  duty,  been  increased  fWnai  trte^thdUfiiand 
pounds  to  the  limit  permitted  by  the  said  Aet,  and 
it  is  expedient  to  authorize  sudi'iricreade  of  Ihe^sa- 
lary  of  the  said  chief  magistrttte '  iib  ihereinoft^li' 
mentiotied :  the  salary  to  be  pafd  out  of  the  ihonles 
aforesaid  to  the  said  chief  magisfrate  eihtell  be  cpocH 
yearly  suHi,  not  exceeding  one  thousadd^  fiH^  <ittn« 
dred  pounds,  as  her  Majesty  may  dil^dt.  -  ^'  ^    . : 

XX.  «  And  whereas  by  the  Act  of  th^  tessiotif 
holden  in  the  fifteenth  and  sixteieiith  yd^ft  «f  fie^ 
Majesty,  chapter  seven ty-thre6,  6€ft«alfri^d#e5*s  Wete 
granted  and  provisions  made  fdt«Hlie  f>a)rmeflt'tO 
the  several  clerks  of  assize  of  annual  snms  fchr  sil* 
kries,  and  for  the  expenses  of  l^ir  office^  in^re* 
spect  of  their  duties  iis  as^odlat^s,  ilr  Ufeu' of  the 
fees  flildrailolpMlefiMjrtfpp^ttli^lligitolthosd  tmle^f 
•nd\mheimfiniv  fo/  ^pidietit?  that  tihe  prtf*d|i1§^f 
pt^ywfmbiiffVfil^ild^^eubf^f^  ihdiiW  be  f&i»th^^ 
pri)Vkl€drfoi^«irfethfet'thlPdifrWd  %f  ri^sfee  iHbrild 
bersd  ifftAd  k»ihB'^pMoPmme§'i(^ik\V\heltXiih^t 
dolie»«ri  I  to^fit iithfar«Me'  ^wrtete^j  ^fcat  *1^  fe^s  atid 
eraoknBdHftobMcofbf^  prfyabtetiolhd  dlwlw  bf  iSi 
size  fo0tlie)perfctroanbrdf>tlietr  duties  ni  cl^ks  df 
theoerownrBbKHlM  and^  itey '  ate  li^eby  abolished  } 
and  titiatU.  pbufka  Tandipr<iWsibi|iiifa«d«§  \^  f^^b^ 
fore*4nettttoi|ediJ<Actiiex«[)r»a#  Is' hei^intfftet^  pro: 
vidci|pfoeftl»TfPaj«i«m^  iSi^tk}^^iMh&hfU\tCrf 
in  \ieuirs£  ie^!^ia^vii/^t^6{  tH^k^d^Me^  itB:^i9iil 
eiates^^iiilfiba  apftirt«B^iiin§'iifW*iei<^  eJeltfnd^d 
and  mad*  i^plfcabii)  t^the  pftynnsi^'of  «teffcs  df 
assize  bj^  swlary^  vnAotti^  wn^^etiset'  of  tlf§il^  offices, 
in  lieu  iAI<ifeeflri«r}di<fciiW)nitlitenti^  for  tlw9  perform- 
ance 0$  th^ik*>duti0»>«9^(AeH(si0f'ih%'drdW4i  ^dbf^ 
all  othsr.dittiw'Ifpfiei^teM^t^t^^ftcttidf^^^r^V 
of  as^te  r/fproVklsd'  ^IwSQrtjtHat  tliie  CowrtnfWidnf- 
ers  of  iMr^M^(Mfi^i^e^4vkyf6t "the tiiftl^'  being 
shall  fi5r  and^^Etermino  tH«  «m4uiit  of  stiliaty  to' be 
allowed^ QENTi«dye0bbi;inlhmte<  dffiei^  mr^wx^mj^o^idd 
or  who^HMl^il)iiaveafiir4M  f«m|il(6rtedrby-^  icl*rk 
of  M9k4y  U««i«liilttll«tMS  %Alp0\ti63«id  ittt<  oMe^  Wife 
paymeiii  bf/aublY.^Wlary  td'ithe'Md  irfttlcers^^  Wm^ 
first  insiiihc*,J>iad  inbt  throhghnitef  idelafVJKrf'o^  4\\^ 
clerk  of  a»iiiAeb<prW'ldW'«»soi  Ihikl^lhef  Sfl^ltt-it^slAfla 
expenses  of  4*ei<«fi$*er9^o^^'ihe^mitd'  c4«r1td'^  tiskzb 


for  the  whole  of  their  duties  on  the  criminal  and 
cHril  sides  of  the  court  shall  be  paid  out  of  any  mo* 
neys  which  may  be  provided  t)y  Parliament  for  thiit 
pftirpos^. 

XXf.  "And  whereas  by  Acts  of  the  twelfth  and 
fourte<^nlh  years  of  King  Ekhmd  the  Second  pay- 
rrjems  are  provided  for  justices  of  the  peace  and 
their  clerks  m  eacli  county,  as  wages  by  tUe  day 
for  the  (ime  of  their  sessions,  to  be  payable  by  thii 
sheriff,  as  ihereb  mentioned,  and  in  several  coun- 
ties in  England  suma  are  claimed  from  the  sheriffs 
flnd  pah!  in  respect  of  such  statutory  wages,  and  it 
is  expedient  that  such  payments  siiould  be  diseou- 
tlnuedf  be  it  therefore  enacted,  that  *o  much  of 
the  several  Acts  of  the  twelfth  year  of  Kiug  J?iVA- 
iird  the  Spcondi  chapter  ten,  and  of  the  fourteenth 
year  of  King  Richard  the  Second,  chapter  twelve, 
oft*  of  any  other  Act  now  in  force  as  directs  or  au- 
thorizes iho  payment  of  tvnges  to  justices  of  the 
pctice  and  their  clerks  for  the  thiie  of  their  ses* 
sions,  shall  be  repealed, 

XXIIi  "And  whereas  it  li  expedient  to  amuud 
the  law  as  to  witnesses  in  cases  of  wilful  or  mali- 
cioua  injaries  to  property  ^  be  it  further  enacted^ 
that  in  all  cases  where  any  justice  or  justrces  of 
the  pence  have  or  ahnll  hereafter  have  power  to 
order  a  sum  of  money  to  be  forfeited  and  paid  to 
the  pnrty  aggrieved,  as  amends  or  compensation 
for  any  injury  to  property,  real  or  personal,  the 
right  of  sneh  party  to  receive  the  money  so  or- 
dered to  be  paid  shall  not  be  affected  by  such  party 
having  been  examined  as  a  witness  in  proof  of  the 
o/fence,  any  law  orstmute  to  the  contrary  notwitU* 
standing. 

XXIIL  In  the  interpretation  of  this  Act  '^county" 
shall  be  cdnstrued  to  inclmJe  riding,  parts^  liberty, 
and  division  of  a  county  5  **  borough"  to  include 
city,  county  of  a  city  or  town,  and  town  corporate; 
"property"  to  Include  everything  Included  un^er 
the  words  '^  chattel,  money,  or  valuable  security/ 
m  used  in  the  Act  of  the  session  holden  in  the 
seventh  and  eighth  years  of  King  Gevrge  tJi^ 
Fourth,  chapter  twenty-nine;  and  In  the  caie  of 
any  **  valuable  security''  the  value  of  the  share^ 
interest,  or  deposit  to  which  the  security  may  re- 
late, or  of  the  monei^  due  thereon  or  secured  there- 
:by,  and  remaining  unsatisfied^  or  of  the  goods  or 
i  other  valuable  thing  n^entJoned  in  the  warrant  or 
order,  shtill  bo  deemed  to  be  the  value  of  such  se- 
curity. 

XX iV.  This  Act  shall  not  exteml  to  ScQikml* 


} 


\: 
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Be  it  remembered,  that  on  the 

to  wit    f      ^^^  ^    %     *  *"  ^^'^  y^^  ^^  ^"^ 

)  Lord  ,  at  ,  in  the  said 

[feoutrty]  A  B  being  charged  before  us  the  otider- 
SFgi^ed'  of  her  M*ije8ty*t  justices  of  the  peace 

;for  the  .''aid  [county],  and  consenting  to  our  decid- 
ing tijJ()n  the  chtirge  ;&u  mm  a  rily^  is  convicted  before 
iw,  fOf  tlint  [he  the  sidd  A  li.^Cf  ^taiit^  the  of- 
'  y^Hc<H  ^ndtht  tim&  nnd  place  when  mid  where  com- 
•  fdmetsT];  and  We  itdjudge  the  saiJijC  B  for  his  aaid 
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tS'ianed  to  be  iinpHaonod  In  ihe  [house  of  correc- 
ljoi>]  at  in  the  miA  [caunty],  [gud  ther© 

^t^pt  t<i  tiiird  Jabour]  f-ar  th^  it>ace  of 

Given  un^er  aur  hauds  and  sei*lj,  tlte  4*1  ^.^^ft 
^iy,,,     y«ar  first  abov^  m«nt40tte4.^l,^",t,7ir    7*1*" 


7i'rn   ,fTiT'i^' 


;  ^f^U:  -r^    1  W»  of  hsr  Mftjepty  *  JuitJoei 

7j¥3  Jft '  i>''*f  ^^^  P^**^*  ^^^  ^^^  [couJj^yi  of 
,*f '^V  y  .      certify,  ibft*  on  the    .,„;|  ,j  :  «lay 
of  7  1  *:in  llmyear  of  oiir  Lcsrd  ,  ,.,  j       »  ^^ 

,  In  the  said  [county]  .4  B  being  charged 
b«ford  at,  «nd  c^sooUpg  tQ  om:  deciding  ujion  Ibe 
cbarffe  ^ummnirf^*  foe  that  [li#  the  said  -4  B^  st^U 
ing  theqffhnce  charf^^ed,  and  the  time  and  pUce  u?Aa» 
and  whsn  tdi^^i^  ^  mmsnitt^^  Wf  ^M'  bavlog 
Kummnrtly  m^udicatei  4heKeo%  di*pi«».  iha  said 

.juLfGiven  iMifi^  oar  iiamds  and  seaW  ibis  ,: 


f  at 


MM, 


la  the 


day  of 

FOBM   (C.) 

ni  (fcrr.rd^.  IB*  it  reitt«»befed»  thai  on  ihe 

*?  ''"^*    )  ©iir  l^ofd  ,  at  in  t^« 

a«id  f  ijounlyl  -4  S,  being  charged  befbr©  ua,  (be 
itikder«igit«d  ofh«eM4i>©8tyeju8tioesofUi^peace 
for  the  said  [cQiiwiy]t  far  that  [Ik^  the  pa  id  A  B^  S^c^ 
B^gkiing  th  nffiaott,  und  iks  Uimaad  pl^e^it^m  and 
wktr*  ommkitdj,  ojid  pleading  gmUy  to  such 
cfaat^^  ha  ifl  there u poa  con fictedUefort;  u|.of  the 
Mid  otEeoce  i  aiid  vr«  adjudge  iIm*  lakl  ^  fi  fer  his 
aaid  elfetioe  to  be  i»nf*fiooed  in  ibe  [house  of  cor* 
T«ctiiio]  at  »  in  the  said  [eouiitjr;],  awV  there 

k^pt  t(0  hard  bboiir]  for  th«  #paoe  ^f     ^     ,  - 
^uir  G\*imi  under  our  hands  ami  feater  tfea  day  an*l 
tji  . '  ,  y^af  Bfsl  above  wewUoned*  at  in  the 

^county]  afgresaid.  J  u    >im! 

-ikI  o%nJt:>'tti'i  «: t«e  nt»qt»  i       -"  ^,     ,  .t>'m|^#->  r 

An  Act  to  make  better  Provkion  for  Vbu  Union  of 

eootiguotifi  Beneii^e,  aad  to  fadLitate  the  bulUl- 

-.  lag  md  endowing  of  new  Cbmroliea  in  spiriiually 

pj^slitutBLDiilrictii*  l^H^t  Amgttvi,  1835.] 

j|p|j||Bl  furlher  tQ  amond  the  La\$a  eoocexnHPg^tl^e 
^^]85I5dof  ihflP«ad  ij^  Etighnd, 

Fmi  mi  tUu  Swrjilud  of  Way»  and  Moanj  to 


the  Service  cJ"  tbe  YesT  One  thouiand  eight  hun- 
dred and  filiy-flve,  and  to  appropriate  the  Sup- 
plies granted  I o  this  Session  of  Parliaitfent, 

[Utb  Augtisi,  18^.] 

-     .wV-r,        Cap,  CXXX. 
A^  Art  fp^  ntNing  the  Sunt  of  Seven  Millioiw  by 
•    Excliequef  Bills  and  Exchequer  Bonds,  for  the 

'  Sehnce  of  the  Year  On^  thousand  eight  hiin* 
dc^d  aW^fifty-flte,     ^  \  ;    [Hth  AuguH,  1855.] 

Aft  Act  to  render  niofts'eemr©  the  Conditions  upon 
\*hlch  Monej  is  adi^nced  out  of  tbe  ParUamcot- 
ary  Grant  for  tlie  Part>oa0S  of  Edacation. 

[Uth  Augu^  1855, J 

,  r*  A  ai  li  5 1^  b  fc  1  u  1 1  "^Ca^*i  C X*XXilL.  •  ■  •  •  '  i  ■  ^  .•  a 
^ri'  Act  for  fa^illtfiting  the  Eredtion  e*  Dwelling 
^ '  Houaefi  for  Ihe  Laboiu^ng  Clftssea- 

[14th  i4iij?««f,  \85^] 

"  WitvafiAi  U  T«  eJtp^dient  that  facilitiea  should  be 
affijrdtd  for  the  erection  of  healthful  and  commo- 
dious dwellings  for  the  labouring  cla&sa  ;*'  be  it 
therefore  enacted  bv  the  Queeu's  molt  excellent 
Majesty,  by  imd  wilb  the  advice  and  eonsenl  of 
the  Lords  Spiritual  and  Tempofa!,  and  CoRimons* 
ih  this  present  Parliament  assemble^  And  by  the 
authority  of  the  same,  as  follows :  ^^  , 

f,  Tliis  Aft  Giay  for  all  purposes;^  <St^^,^ 
^tNlUboSera  Dw^^^^      Aot;iBS5>;;^  J^;^^ 

il.  '^»^y  hurtibef  of  persons  not  tes  thJft'MX  trtay, 

by  Stibscriblng  articles  of  ass«it;iat!on>r  a^ehlidiite 
theretdf  t^m  thenwelve*  into  a  company  for  ;t lie 
parpoies  hereinafter  menHooed :  the  arficle*  B^iall 
be  in  the  form'  set  forth  m  the  schedule  here HS^ or 
as  near  thereto  a*  circumstance*  permit;  there 
s!tali  be  set  opposite  to  the  name  of  each  subscri- 
ber the  sv'^  subscribed  for  by  hitri  in  the  capital  of 
tht  ct^rapany,  and  his  sul^cription  tball  ba  deemed 
to  imply  a'coTC'i^rtt  on,  tHe  part  of  bimieif,  his 
heits^  exeeatorft,  atid  administratorsi  topajfto  the 
company  the  amoant  so  subscribed  for,     ^  " 

Il(.  The  articlea  shall  be  registered  by  the  He- 
^stfar  of  Joint  Stock  Companies, ^bo  shall  charge 
in  respect  of  sncb  regrsiration  such  feen  as  may 
from  time  to  time  be  tlirccted  by  the  Lords  of  th© 
Cortimiltee  of  Privy  Council  appointed  fbr  the  con- 
sideration of  matters  relating  to  trade  and  planta- 
tions, hereinafter  called  tlie  Bdard  of  Trade ;  and 
upon  sucli  registration  being  made  the  subscriber^ 
together  with  sueh  other  persons  as  may  from  timij 
t^  time  become  members  pf  the  cyii^pftny,  shall  b^ 
a  body  cocponito  by  the  ntrme  prescribed  in  ih^ 
articles  of  association,  having  ft  pefpetuEil  succesF 
sion  and  n  common  seal  j  but  no  iiuch  re^istratioij 
'sb^n  be  made  until  it  is  proved  to  t\ie  ^idbEaclioa 
of  the  said  fogistnir  that  three-fourths  of  ihe  ^iro- 
pijsed  Ciiprtal  ha^beeti  subscrrbed  fbr.and  that  tern 
per  t^niw^ii  Uptm  such  c;ipkal  firts  been  paid  dp. 
I V.  Tiie  said  Vcgiilrar  'ih^U^  gl^ftV  a  (^idc 
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itailTig  Ihe  date  of  the  iji corporation  of  tl*^  coiy- 
pany,  aii4  such  certificate  ^ball  la  .all  caaes  be 
prtmA  Jacie  evide&Ca  of  the  fajct  of  augh  incorpo- 
rmtioD*  .      .   '    . 

V*  Thi  CoaipAnias  Ckusei  Consolidation  Act, 
1345,  shall  he  incorporated  into  and  form  part  of 
this  Act  with  the  e^ceptioti  of  the  provisions  re- 
latiag  to  the  recovery  of  damages,  and  to  the  pro- 
vision to  bo  made  for  affonlmg  acceis  to  the  special 
Act;  and  hi  tb^  cau^truati^n  of  tha  said  C^mp^- 
nies  Clauses  Act  the  articles  of  QA&omtk)n  shall  be 
deemed  to  be  the  special  Act,  and  the  date  of  Ihe 
iimorpo ration  of  the  c6nipany»  as  certified  in  man^ 
ner  aforesaid,  shall  he  d-^en^ed  |o  be  "  tbe  time  of 
th^  passing  oT  the  spedaji  Act  ;"  ^nd  whcaever  ti>e 
term  **  prescribed  "  is  used  ia  this  or  in  tbe  6al*l  in- 
corpora  ted  Act,  it  iball  mean  "  presi^ribed  bj  the 
an]i;l«s  of  atsociiiiion.'* 

RighU  and  Obi^gdiibni  of  Company, 
VU  Every  company  infcorp&rated  under  this  Act, 
snd  hereinafter  rd'efred  tu  m  ^;MiQ,qpn>pany,'!,^b^ 
be  established  for  4h«  |Hur.posp  o^  providing  dwell- 
ings for  the  labouring  classest  witli  or  without  pri- 
¥4te  gardens,  or  with  or  witboHt  cvniQon  garden^ 
OT  pkcCJi  of  ooDiiaoa  r«creatipa  for  UiQ  w§  of  th$ 
inmat^A  of  ioch  dwelliQ^,  ^d  for  no  other  pi^r- 
|i^s^  whatever;  and  for  the  abov^  purposes  the 
company  shall  h^v^  pow^r  to  i.*cirept  grant*  ti»nl 
leasee  of  and  to  purqha«e  arjd  hold  laiid,  to  freci 
ihere(>n  dwellings  for  the  ^honrji^  ^lassei,  and  to 
let  sDch  dwellings  to  lodgers  by  the  wpek  or  nnonthj 
or  to  4^niife  the  san^e.to  lessees  for  any  estate  or 
interest  not  greater  than  a  terni  ^f  tMrefity-on^ 
yeAtUf  upon  such  termt  of  remuneration  as  they 
think  fit;  subject  to  this  pro  vise,  that  the  com- 
fia&y  jchall  not  be  entitled  to  bold  at.  any  one  time 
j^OM^^ihau  t^  aer^of  land,  except  witii  iVet  licence 
^,tli€[  Committee  of  Frivy  Council  for  IVfide. 
i|,- VILf,  The  faila\Ttng  regulations  shall  be  made 
T«sp«qUng  ^y ,  iwelliiigs  provi4e47l?i3ri  the  9P^' 
jtaf^y;  that  is  t^  .^y^  ;,,,,,i,   ,,  , 

^;.(L)  All  sueh  dweUiogs  sbaltf  a^  roBpccts  dralti- 
"tQ  ,.*S*H  ventilation,  suppdy  of  wat^n,  nnd  aecesr 
I  ,.ji„.>a|^ry  e<^fivei»iences,  t^ft  constructed  and  provided 
^id  .^Nfe'W?^''.?^'^***''''***  tftjij 3 be  .approved  by  tbe 
mh  oPfH^'4  3<?«*f4i<^  .f^fl$iJil»i  and  shall, be  maior 
tamed  j>|  f^fi,>^mB^^^  i«  g9fl^*l  and  au^pient 

^4M  A^  P^f^a^ppffmted  by  the.  Peneral  Board 
Vnfn  fif  Ueattb  iQay  at  al]  rca^o»ah1e  times  inspect 
^,1,  -.anj  *yqh  dvvc(ii^g^i,a^  aforesaid- 
.p,  VIll^  /I  be  fLjilDvving  mattors  axid  things  may  be 
pre^fiUnJ  by  the  artiqes  of  ^ssociattonj  and  if  so 
pfejicribcd,  but  npt  otherwise,  sh^ll  be  l^inding; 
iba,4  k  to  sa^t  ..,.,,  J 

,  .,  (K)  That  tiie^  capital  of  tho  ppmimny  may,  ^ith| 
. ,         tliB  aj>provai  of  tbe  Board  of  Trade,  and  fub- 
r  _   Jeft  to  iucli  condition  as  they  majr  impos^^  be 
^^^^Jliereaied  b;  the  issue  of  a  prefcribed  uumber,! 
iHj|tiM^abareSj  and  of  a  prescribed  amount; 
noiiC^}  That  no  premitun  U  to  bo  tafecn  in  f  eapect 
^^,    of  any  l^^e  priuut«d  by  the  coiW|>any  ; 
j^^f(^)  Tbat  ,the  interest  granted,  to  any  lessee  is 
uqt  to  eite^cd  the  prescribed  term^^^b.  tMVEk 
,^^-._|f,JM«ng^Jeis  tbao  tWienty-oa?.yeara  ;  ^  ^i'    'j .      i 

f 


(4>)  TliiU  ihe  interest  of  a  leasee  is  not  to  be  dis"- 

*      posed  of  without  the  consent  of  tbe  directora  t 

flat  no  power  hereby  gkon  ^hnll  be  exercised  in' 

such  manner  m  to  prejadice  any  right  under  aoy 

subsisting  Iriise  or  contract  for  a  lea**- 

IX.  In  coses  where  it  is  prescribed  by  the  arti- 
cles of  assoeifltiou  that  the  dwellingi  belonging  to 
the  cohflpany  are  to  be  let  only  to  lodgers  by  the 
week  or  mouth  and  not  for  any  greater  interval, 
the  company  may,  as  sooij  as  half  tbe  subscribed 
capital  is  paid  up,  boi^now  on  the  security  of  their 
property  to  the  prescribed  amoant,  such  amount 
riot  to  exceed  otie-thlrd  of  such  subscribed  capital ; 
but  no  mtJttgagee  shall  have  power  to  eject  any 
tenant  before  the  expiration  of  his  tenancy ;  and 
t^  no  other  case  shall  the  company  have  power  to 
borfotr  money. 

X.  The  fbllowing  rules  shall  b«  observed  with 
r^pect  to  demiies  and  letting^  made  by  the  com-' 
peny: 

r  (1.)  The  dwellings  fjrovided  by  th«  companff 
with  the  pi^vate  gardens  (If  a#iy)  appunenanl' 
thereto,  shall  be  divided  into  such  parcels  au 
may  l*e  «invenieiitly  held  iu  dittinc^  ooeupa* 
tlons : 
(2.)  Tbe  parcels  shall  be  ounibered  in  a? tthmeti* 
cml  progression,  beginning  with  tbe  figure  one^ 
eaeh  parcel  being  distinguished  by  a  separate 
number:  .    ,^  «,    i 

(3l)  The  interestfi  of  the  leasees,  other  than 
monthly  or  weekly  tenants,  In  the  property  of 
the  ^mpaay»  shatl  be  deemed  to  b0  shares  ia 
'to  1^  eapital  eonsisting  of  the  dwelling  boii|ea  of 
■^^'/  ^he  company,  with  their  apporten^ncea ;  and 
^'-'  ft!  aM  cfl*e*wbet*  ^ch  tnUresta  era  not  Tffw' 
^^'i   atrfcted  to  the  origml  less*©,  the  tranifer  or 
/     Ci*aismissioii  of  luch  intereifa  shall  take  ptbe& 
'       Itt  fnatmer  in  which  tlie  transfer  or  tnmsmtiA 
'^      sion  of  isharea  takes  place  in  ponttatice  of  thf? 
"^     ftflid   Companiet   Clauset   Consblklatioii  AoC; 
'-i^-  ^1845,  eras  near  thereto  m  circa mstaneas  ud^ 
•^<^- mftr^*^  the  clauses  of  atioh  IflSt^mDntioned 
-      j^^^t-wltb  respaet  to  tho  transfer  or  transmit  s 
sion  of  shares  shall,  with  the  newssary  altera- 
-^     tiont,'be  held  to  apply  to  the  Imasfer  or  trans- 
^'      *iission  of  tie  Interests  <rf  any  sucli  lessees  as 
aforesaid.  ^ , 

Sii^The  eompftfiy  may  purchase  the  interest  of 
anf  roistered  lej»^  and  upon  such  purchase  be.- 
ing  made  such  interest  .iball  be  deemed  to  t>e  ex- 
tinguished, and  ihe  copjpany  njay  demise  the  pre- 
mises BO  purchased  in  the  same  manner  as  if  no 
jprevious  laaie  thereof  had  ever  before  been  made, 
'  X'iL  If  »tiy  ftindsof  tha  company  are  adraitced 
t|i  I  'Uriy  ■  fiar  itin  isy  ^a  y  of  ioan  ^,  or  a  re  w  Itk  a  ^e  w 
b^gaikiivgpvdit  Appropriated  io  «iiy  purpose  other 
than  the  purpose  for  jiddcb.  the  company  ii  hereby 
declared  to  bo  e^taUi^tet^  ftrevy  director  of  the 
company  shall,  in  addition  to  any  other  liabilitiea 
he  ntay  be  uTjder  to  replace  aiicb'funil^,  be  ItaWe, 
at  the  suit  of  an^  shareholder  or  other  person,  wbe-^ 
ther  im^Heat^  or  n^t  in  such  loan  or  miaappro* 
priation,  to  pay  to  iu«i^#hareholder  or  other  per- 
soni  to  be  applied  by  hfi^  |o  l|is '9 wn  use,  in  respect 
^f  oadb  such  advanoe  or  aiisappro|]riati^n|  i^  b^ 
t»y  Way  l^fil^natty  not  greater  lu  amop^t  tfian  m 
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sum  80  advanced  or  misappropriated^  and  not  lesa 
than  half  such  sum. 

XIII.  If  any  dwelling  belonging  to  the  company 
ia  insttffidehtly  drained  or  vendtated,  or  insuifici* 
ently  supplied  with  water  or  necessary  convent* 
ences,  or  is  in  a  bad  state  of  repair,  the  General 
Board  of  Health  may»  by  order  left  at  any  office 
of  the  company,  or  served  on  any  director  of  the 
company,  require  the  company,  within  a  reason- 
able time,  to  be  specified  in  such  order,  sufficiently 
to  drain,  ventilate,  and  supply  with  water  and  ne- 
cessary conveniences,  or  put  in  a  good  state  of  re- 
pair, suqh  dwelling ;  and  if  default  is  made  In  com- 
pliance with  the  requisitions  of  such  notice,  the 
company  shall  incur  a  penalty  not  exceeding  five 
pounds  for  every  day  during  which  such  default 
continues ;  and  it  shall  be  lawful  for  any  justices 
by  whom  such  penalty  is  indposed,  if  they  think  fit, 
to  order  the  whole  or  any  part  thereof  to  be  laid 
out  in  executing  the  works  in  respect  of  wliich  the 
penalty  is  incurred ;  and  in  addition  to  the  above 
remedy  the  said  General  Board  may  themsehies  do 
the  works  required  by  such  notice,  and  recover  from 
the  company  in  a  summary  manner  the  expenses  of 
so  doing  the  same ;  but  any  order  made  by  the  Ge- 
tieral  Boai^  in  pursuance  of  this  section  may  be 
appealed  against,  and,  on  application  by  motion,  be 
set  aside  or  .otherwise  modified  by  any  of  her  Ma- 
jesty's Superior  Courts  of  Law  at  WBsfminster. 

XIV.  If  any  person  obstructs  any  inspector  of 
the  General  Board  of  Health  in  the  inspection  of 
any  dwelling  belonging  to  the  company,  he  shall 
for  each  offbnce  incur  a  penalty  not  exceeding  five 
pounds. 

MiseeUarieous. 

XV.  The  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  with  reference  to  the  purchase 
of  lands  by  agreement,  shall  be  incorporated  with 
this  Act,  and  shall  apply  to  the  purchase  of  land 
by  the  company  in  pursuance  of  this  Act. 

XVI.  All  penalties  imposed  by  this  Act,  or  by 
any  bvelaws  made  in  pursuance  of  this  Act  or  of 
any  Act  incorporated  herewith,  and  all  sums  of 
money  hereby  directed  to  be  recovered  in  a  sum- 
mary manner,  may  be  recovered  in  a  summary 
manner  before  two  justices,  as  directed  by  an  Act 

■passed  in  the  eleventh  and  twelfth  years  of  the 
reign  of  her  present  Majesty  Queen  Victoria,  chap- 
ter forty-three,  intituled  An  Act  to  facilitate  the 
Performance  of  the  Duties  of  Justices  of  the  Peace 
out  of  Sessions  within  England  and  Wales  with  re* 
spect  to  summary  Convictions  and  Orders. 

XVII.  This  Act  shall  not  extend  to  Scotland. 

SCHEDULE. 

Articles  of  Association  of  the  Company. 

1.  The  name  of  tke  company  shall  be  the 
company. 

2.  The  eapital  of  the  company  shall  be 
pounds,  divided  into  shares  of  pounds 
each. 

-   3.  The  first  ordinary  meeting  of  the  company 
shall  be  held  days  after  the  date  of  the 

incorporation  of  the  company. 
4.  The  number  of  directors  shall  be,  ; 

I 


but  the  company  may  reduce  such  number  to 
any  number  not  less  than  ,  and  may 

increase  it  to  any  number  not  exceeding 
5.  The  first  directors  of  the  company  shall  bif 
the  following  persons  ;  thieit  is  to  tay, 
{Insert  Names  of  Directors.) 

Cap.  CXXXIH. 
An  Act  for  limiting  the  Liability  of  Members  of 
,  certain  Joint  Stock  Companies. 

[14th  Ai^ust,  1855.] 
<*  Wherf AS  it  inexpedient  to  enable  members  of 
joint  stock  companies  to  limit  the  liability  for  the 
debts  and  engagements  of  such  companies  to  which 
they  are  now  subject  :**  be  it  therefore  enacts  by 
the  Queen's  most  excellent  Majestv,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parlia-^ 
ment  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  Any  joint  stock  company  to  be  formed  under 
the  Act  of  the  eighth  year  of  her  Majesty,  chaptef 
one  hundred  and  ten,  (other  than  an   Assurance 
Company,)  with  a  capital  to  be  divided  into  shares 
of  a  nominal  value  not  less  than  ten  pounds  each^ 
may  obtain  a  certificate  of  domplet^  registration 
with  limited  liability  upon  complying  with  the  cou«- 
ditions  following,  In  addition  to  doing  all  other  mat- 
ters and  things  now  required  in  order  to  obtain  a 
certificate  of  complete  registration ;'  that  is  to  say, 
(1.)  The  promoters  shall  state  on  their  returns 
to  the  office  for  provisional  registration  that 
such  company  is  proposed  to  b^fordiedwRh 
limited  liabiEty. 
(2.)  The  word  "  limited'*  shall  be  the  list  word 

of  the  name  of  the  company : 
(8.)  The  deed  of  settlement  shall  contain  a  state* 
ment  to  the  effect  that  the  company  is  formed 
with  limited  liability : 
(4.)  The  deed  of  settlement  shall  bcf  executed  by 
shareholders,  not  less  than  twenty  •five  in 
number,  holding  shares  to  the  amount  in  the 
Aggregate  o^  at  least  thr^e-fburths  6f  the 
nominal  capital  of  the  ^mpany,  and  there 
shall  have  been  paid  up  by  each  of  such 
shareholders  oh  account  of  his  shares  not  less 
than  twenty  pounds  per  centum  .* 
(5.)  The  payment  of  the  above  per*centage  shall 
be  acknowledged  in  or  endorsed  on  the  deed 
of  settlement,  and  the  fact  of  the  same  hav- 
ing been  bona  fide  so  paid  shall  be  verified 
by   a  declaration  of  the  promoters,  or  any 
two  of  them,  made  in  pursuance  of  the  Act 
made  in  the  sixth  year  of  the  reign  of  his 
late  Majesty  King  WiUiam  the  Fourth,  diap- 
ter  sixty-two : 
And  upon  such  conditions  being  complied  with;  and 
such  other  matters  and  things  done,  the  registrar  of 
joint  stock  companies  shall  grant  a  eertmcate  of 
complete  registration  with  limited  liability  to  such 
company. 

(To  be  continued. J 

Mil,     l'  .   ■!      _.   ■    I        ^.     I,  .      fll      I.     I.     I  I.         .1.     ^^^.^i^^^^l^p^fyy^y^^iyjj^^ 

Printed tair  THOMAS  ISAAC  WHITE,  a»  bit  PrinHnf  Offioe.lFe. 4» 
FLEETS}  rRBET,  in  the  ParUh  of  Sc  Amtrew.  and  published  at  15 
COLLEG&ORJUSN,  in  lame  ParWk,  bf  EO\VA«D  JOUNSrON 
MILLIKEN,  retiding  at  the  Jvune  place.  aH  beiitg  iu  the  Cuuntr  ef  tlie 
atyorUMbUii,  SatttrdavOotolMriS.  180ft. 
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STATUTES  PASSED  IN  THE  18th  AND 

19th  VICTORIA_1854-5. 

r  {ConolutM  from  page  S26.) 

« II.  Any  joint  stock  compfiDy,  except  as  aforesaid, 

DOW  or  hei^flter  completely  registered  under  the 

said  A^t  of  ^e'fSglifh  year  of  her  Majesty,  may  ob- 

,U^»  a  certifiitefe  of  edmplete  registration  with  limit- 

^  liability,  Hi  n^oife^ and  aubject  to  the  condition 

^tdlowisg ;  that  is  to  say, 

*The  directors  bf  sacli  company  may,  with  the 

•'    c6ti#eftt  of  ^t  least  three- fourths  in  number  and 

-     Vakie  of  ito  ^hardiolders  who.  may  be  present;' 

<  ^^^Itajltffeifly^'by  proxy,  a 

'  SmAdUe^  for  that  purposei  n|j(i^  sttCh  altera- 

t\M  ittheM$3^\^Am^  of  shares,  and 

'•'•'TOgffW'ietflement  of  the  company  as  may  be 

necessary  for  enabling  it  to  comply  with  the 

condlti<}n9  hereinbefore  mentioilea  with  respect 

to  joint  stock  comfmnies  seeking  to  obtain  oer- 

tiflcates  of  complete  registration  with  limited 

liability  ;  and  upon  compliance  with  such  con* 

'     dlti<M)i  the  registrar,  afler  tke  4ifi^irs  of  the 

'     tiOttpany  shall  at  the  expense  ol  Ih^  company 

-4iHve  b#en  audited  by  some  pet'don  appointed 

y-  by  the  Board  of  Trade,  and  oh  certificate  from 

tlie  stiid  board  that  the  oc^mpfete  solvency 

thereof  Has  b^n  estAblishod  od  6uch  audit  to 

its  satfsfaetiony  shall  grant  td  such  (Sompany  by 

its  ndw  name,  &  certincate  of  complete  regis* 

tlratian  with  limited  liability,  and  thereupon  all 

prrrileges  abd  bbligations  hereby  attached  to 

Oompanies  with  limited  liability,  their  share- 

Mders,^n^4$tbrs,  and  offioersi  shall  attach  to 

•  *  the  <S<Attpliuy  n^ra^  tn'  such  certlfiieate,  its 

•hareholders,  ditoetorsy  and  Officer^.  * 
IIL  Any  joint  stock  company,  except  liir  afore- 
flsidy  eonstttoted  under  any  private  Act  of  Parlia* 
mentf  whereof  it  shall  be  proved  to  tlie  satisfaction 
of  Uie.  Board  of  Trad6»  after  the  affairs  of  the  com- 
pany ^n,  at  tbd  ^xpensd.of  The  idOttipany,  have  been 
iUldbbaS  bysOM^p^rs^p  i^EiipiOintod  byah^Dooi^  of 
Xrik^e^  tftAt  ^O'said  oorio{)any  iir  jretfEfeUy  solvent, 
MoA  thai  not  l^ss  than-  twenty  per  centum  of  three- 
foartbs  of  the  nominal  capital  of  9ach  C()nvpany  has 
be^tf'piiifl  np,  may  obtain  a  certifioate  of  <;omp1ete 


registration  with  limited  liability,  in  man  tier  and 
subject  to  the  coni)ition  following ;  that  is  to  say, 
The  directors  of  such  company   may,   with  tho 
consent  of  at  least  three-fourths  in  number  and 
value  of  its  shareholders  who  may  be  present, 
personally  or  by  proxy,  at  any  general   meet*   ' 
ing  summoned  for  that  purpose,  make  such  al- 
teration in   the  name  and   nominal   vaiiie  of 
shares  as  may  be  necessary  for  enablitiff  it  to 
comply  with  the  condition  in  that  behuH  herein- 
before mentioned  with  respecfl  to  joint  stock 
companies  seeking  to  obtain  certiiicati's  of  com-  * 
plete  reigistration   with  limited  liability  ;  and  .' 
upon  compliance  with  such  condition  the  regis-   \ 
trar,  on  rcSpelpt  of  a  certlfiScate  of  the  solvencm^. 
of  the  coftipanyi  and  of  the  payrtieDi  of  capfwriT*^ 
as  before  mentioned,  shall  grant  to  such  corur 
pany,  by  its  new  name,  a  certificate  of  compleie 
registration  with  limited  liability  ;  and  therte- 
Qpon  all  privileges  and  obtigatiuns  hereb}'  at- 
tached to  companies  with  limited  liability^  their 
.  shareholders,  directors,  and  otRcers,  shall  at- 
tach to  the  comi)any  named  tu  such  cerfifickUe, 
its  sharelioltfi>rsi,  directors,  and  otKuers. 

IV.  Every  ^onip'trny  that  Va^  obtained  a  cerilfi- 
cate  of  complete' regiifiration  with  liniiteil  liability 
shall  paint  or  affix,  aiid  shrill  keep  painted  or  af^\e<J» 
its  name  oir  the 'du6»ide  of  evety  offlc^  or  place  in 
which  the  business/of  the  comfiaoy  id  carried  on,  in 
a  conspicuous  position,  in  letters  easily  legible,  and 
shall  have  its  name  engraven  in  legible'  characters 
on  its  seal;  and  shall  have  its  name  mentioned  in 
legible  characters  in  all  notices,  advertisements,  and  ' 
other  officiar publications  of  such  company,'and  In 
all  billB*  of 'exchange,  promissory  notes,  cheques* 
orders  fbr  money,  bills  of  parcels,  invoices,  receipts, 
letters,  and  other  writings  used  in  the  transaction 
of  the  business  of  the  company. 

V.  If  such  company  do  not  paint  or  affix,  and 
keep  painted  or  affixed,  its  name,  in  the  manner  • 
aforesaid,  each  of  the  directors  thereof  shall  be  li- 
able to  a  penalty  not  exceeding  five  pounds  for  not 
so  pai^lffe'or  affixing  its  name,  and  for  every  day 
during  wmch  such  name  is  not  so  kept  painted  or 
affixed  ;  and  if  any  director  or  other  officer  of  the 
company,  or  any  person  on  its  behalf,  use  any  seal    . 
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purporting  to  be  a  teal  of  tbe  company  whereon  its 
name  it  not  so  engraven  as  aforesaid*  or  issue  or 
authorize  tbe  issue  of  any  notice,  advertisement,  or 
other  ofEcial  publication  of  8«ich  company,  or  of 
any  bill  of  exchange^  promissory  note,  cheque,  or- 
der for  moneys  bill  of  parcels,  invoice,  receipt,  let- 
ter, and  other  writing  used  in  tbe  traasaction  of  tbe 
business  of  the  company  wherein  its  name  is  not 
meotioned  in  the  manner  aforesaid,  he  shall  be  li- 
able to  a  peoalty  of  fifty  pound«(,  and  shall  furtber 
be  personally  liable  to  the  bolder  of  any  aoch  bill 
of  exchange,  promissory  note,  cheque,  or  order  for 
money,  for, the  amount  thereof,  unless  the  same 
ahall  be  duly  paid  by  the  company. 

y  I.  No  increase  to  be  made  in  tbe  nominal  capi- 
tal of  any  company  that  haa  obtained  a  ^rtifieate 
of  complete  registration  with  limited  liability  shall 
be  advertised  or  otherwise  treatei.  as  part  of  the 
capital  of  such  company,  uaUI  it  bas  been  registered 
with  the  registrar  of  jouit  etock  oonpaniet ;  und.no 
such  registration  shall  be  made  unless  a  deed  is 
produced  to  the  registrar,  exeouited  by  sliarelftokie^s 
holding  shares  of  tbe  nominal  value  of  not  less  Aan 
ten  pounds  to  the  amount  in  the  aggregate  of  at 
least  three  fourths  of  the  proposed  increased  capi- 
tal of  the  company,  nor  unless  it  is  proved  to  the 
registrar,  by  such  acknowledgment  and  declaration 
as  herein 'after  ment?oned,  that  upon  each  of  such 
shares  there  has  been  paid  op  by  the  holder  thereof 
an  amount  of  not  less  than  twenty  )>ounds  per  cen- 
tum :  and  if  any  such  iacrea«e  of  capital  as  afore- 
said be  advertised  or  otheruise  treated  as  part  of 
the  capital  of  the  company  before  the  same  has  been 
so  registered,  every  director  of  such  company  shall 
incur  a  penalty  of  fifty  pounds ;  and  the  payment  of 
the  above  per-centage  shall  be  acknowledged  in  or 
endorsed  on  the  deed  so  produced,  and  tbe  fact  of 
the  same  having  been  bonajide  so  paid  shall  be  ve- 
rified by  a  declaration  of  the  directors,  or  any  two 
of  them,  made  in  pursuance  of  the  said  Act  made 
in  the  sixth  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  chapter  sixty-two. 

yil.  The  members  of  a  joint  stock  company 
which  has  so  obtained  a  certificate  of  complete  re- 
gistration with  limited  liability,  after  such  certificate 
is  granted,  notwithstanding  the  provisions  contained 
in  the  said  Act  of  the  eighth  year  of  her  present 
Majesty,  shall  not  be  liable,  under  any  jjudgm^t, 
decree,  or  order  which  shall  be  obtained  against  such 
company,  or  for  any  debt  or  engagement  of  such 
company,  further  or  otherwise  than  it  herelo-after 
provided. 

VIII.  If  any  execution*  sequestration,  or  other 
process  in  the  nature  of  execution,  either  at  law  or 
in  equity,  shall  have  been  issued  against  the  pro- 
perty or  efiects  of  the  company,  and  if  there  cannot 
be  found  suflScient  whereon  to  levy  or  enforce  such 
execution,  sequestration,  or  other  process,  then  such 
execution,  sequestration,  or  other  process  may  be 
issued  against  any  of  the  shareholders  to  the  extent 
of  the  portions  of  their  shares  respectively  in  the 
capital  of  the  company  not  then  paid  up,  but  no 
shareholder  shall  be  liable  to  pay  in  satisfaction  of 
any  one  or  more  such  execution,  sequestration,  or 
other  process  a  greater  sum  than  shall  be  equal  to 
the  portion  of  his  shares  not  paid  up :  provided 


always,  that  no  such  execution  tbali  itsoe  against 
any  shareholder  except  upen  an  order  of  the  court, 
or  of  a  judge  of  the  court,  in  which  the  action,  suit, 
or  other  proceeding  shall  have  been  brought  or  in- 
stitutsd,  and  such  court  or  judge  may  order  execu- 
tion to  issue  accordingly,  with  tbe  reasonable  costs 
of  s«»eh  application,  and  exeeotion  to  be  taxed  by  a 
master  of  tke  said  court ;  and  for  the  purpose  of 
ascertaining  the  names  of  the  ebareboldert#  and  tbe 
amoant  of  capital  remaining  to  bt  paid  upon  their 
respective  shares,  it  shaU  be  lawful  for  any  person 
entitled  to  any  such  execution,  at  ttXL  reasonable 
timea,  to  inspect  tbe  fegkter  of  aharebolders  with- 
out fee. 

IX.  If  tbe  direetora  of  any  such  company  shall 
dedare  and  pi^  any  dhridend  wben  the  company  b 
known  by  them  to  be  insolvent,  or  any  dividend  the 
fMiyment  of  which  would  to  their  knowledge  render 
it  insolvent^  tbey  sbatt  be|oiiitfy  and  severally  liable 
for  all  the  debu  of  the  company  then  exuttingt  and 
for  all  that  afaall  be  therea&er  contracted,  so  long 
as  tbey  shall  raepectivdy  continue  in  office ;  pro- 
vided that  the  amount  for  which  th^sball  all  be  so 
HaUe  shall  not*  ^xmed  tbe  aatount  W^aiseb  dividend* 
and  thai  if  any  of  tbe  directors  shall  be  atoent  at 
the  time  of  makpg  the  dividendy  or  shall  object 
theretO)  and  shall  tie  their  objection  in.  wfiling  with 
the  clerk  of  the  oompanyt  tbey  sbaU  be  asieopted 
from  the  said  liability* 

K.  No  note  or  obligation  givfi^  by  ao^  shane- 
holder  to  the  company  whentof  be  is  asbaBeholder, 
wbetber  secured  by  any  pledgnocotbeowise^  shall 
be  oonaidered  as  payment  of  any  monoy  due  from 
him  on  any  share  held  by  bim»  and'  no  loan.of  mo« 
ney  shall  be  made  bj  any  such  coropanyt  to  any 
shareholder  therein  ;  and  if  any  such  loan  shall  be 
nuide  to  a  shareholder,  the  directors  who  shall  make 
it,  or  who  shall  assent  tberelo,  shall  be  jointly  and 
severally  liable  to  tbe  extent  of  such  loan,  apd  in- 
terest for  all  the  debts  of  the  company  oontraeted 
before  tbe  repayment  of  tbe  sum  so  lent. 

XI.  Where  any  company  completely  registered 
under  the  said  Act  of  the  eighth  year  of  her  present 
Majesty,  or  any  company  constituted  under  any 
Act  of  Parlianient,  shall  obtain  a  certificate  of  com- 
plete registration  with  limited  liability,  tbe  grant  of 
such  certifi<M^te  sball  not  prejudice  or  afiect  any 

,  right  whicb  previously  to  the  grant  of  suoh  certifi- 
cate has  accrued  to,  any  creditor  or  other  peason 
against  tbe  company  in  ita  coiporato  capaeil^»  or 
against  any  person  then  being  or  having  bmi  a 
member  of  such  company,  but  evevy  suob  crecStor 
or  other  person  shall  be  entitled  to  alt  sucb  reme- 
dies against  the  company  in  its  corporate  capacity, 
and  against  every  person  then  being  or  having  been 
a  member  of  such  company,  as  be  would  have  been 
entitled  to  in  case  sucb  certificate  had  not  been  ob- 
tained. 

XII.  No  alteration  made  by  virtue  of  this  Act 
in  the  name  of  any  company  shall  prejudice  or  af- 
fect any  right  which  previously  to  such  alteration 
hat  accrued  to  such  company  as  against  any  other 
company  or  person,  or  which  has  accrued  to  any 
other  company  or  person  as  against  such  company, 
but  every  such  company  as  against  any  other  com- 
pany or  person,  and  every  other  company  or  person 
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as  against  such  oompaoy  and  the  nembers  thereof* 
shall  be  entitled  to  all  such  remedies  as  they  or  he 
would  have  been  entitled  to  if  no  such  alteration 
bad  been  made ;  and  no  such  alteration  shall  abate 
or  render  defective  any  legal  proceeding  pending  at 
the  time  when  sneh  alteration  is  made* 

XIII.  In  the  case  of  any  company  which  has  ob- 
tained a  certificate  of  limited  liability,  whenever,  on 
taking  the  yearly  accounts  of  ssch  company,  or  by 
any  report  of  the  auditor  thereof,  it  appears  that 
three  fourths  of  the  subscribed  capital  stock  of  the 
company  has  been  tost,  or  has  become  unavailable 
in  the  course  of  trade,  from  the  insolvency  of  share- 
holders, or  from  any  other  cause,  the  'trading  and 
business  of  such  company  shall  fbrtbwith  cease,  or 
shall  be  carried  on  for  the  sole  purpose  of  windhig 
up  its  affairs  ;  and  the  directors  of  such  company 
shall  fbrthvitb  take  proper  steps  for  the  dissolution 
of  such  company,  and  for  the  windkig  »p  oi  its 
affihrfl,  ettber  irjr  pettiion  to  the  Court  of  Chancery, 
or  by  exercise  of  the  powers  of  the  deed  of  settle- 
ment, or  by  such  other  lawful  course  as  they  may 
think  mostfit^ 

XIV.  In  cases  where  fl  certiicate  of  registration 
with  limited  Ifabiffty  has  been  obtained,  when  one 
audilor  only  shall  have  been  appomted  under  the 
tlMrty^eigbth  seetion  of  the  Act  of  the  eighth  of 
VieiofiOy  chapter  one  hundred  and  ten,  that  single 
auditor,  and  when  two  or  more  such  auditors  shall 
have  been  so  appointed  then  one  of  such  auditors, 
shaU  be  subjeotr  to  the  approval  of  the  Board  of 
Trade,  and  such  board  in  case  the  sKiditor  submit- 
ted to  them  for  approval  shall  for  any  reasoa  ap- 
pear unfit  or  objectionable  shall  trppomt  another  Ut 
his  place. 


XV.  Every  pecuniary  penalty  imposed  in  pursu- 
ance of  this  Act  shall  be  deemed  a  debt  due  to  the 
Crown,  and  shall  be  recoverable  accordingly. 

XVI.  This  Act  shall,  so  far  as  is  consistent  with 
the  contents  and  subject  matter  thereof,  be  taken 
as  part  of  and  construed  with  tlie  said  Act  of  the 
eighth  year  of  her  present  Majesty,  chapter  one 
hundred  and  ten,  and  the  Act  of  the  eleventli  year 
of  her  Majesty,  chapter  seventy-eight,  all  the  pro- 
visions of  the  said  Acta^  save  iu  so  far  as  they  are 
varied  by  this  Act,  shall  apply  to  persons  and  com- 
panies applying  for  or  obtaining  a  certificate  of 
oomplete  registration  with  limited  llabUfrj'. 

XVII.  The  provisions  of  the  Act  of  tlie  eighth 
year  of  her  present  Majesty,  cliapter  one  hundred 
and  eleven,  and  of  the  Joint  Stock  Companies 
Winding-up  Act,  1848,  and  of  tlie  Joint  Stock 
Companies  Winding-up  Aa^ndment  Act,  1849, 
shall  apply  to  persons  and  companies  obtaining  a 
eertificate  of  complete  registration  with  limited  lie« 
bility,  subject  only  to  such  variations  as  may  be 
occasioned  by  the  provisions  of  this  Aot« 

XVIII.  This  Act  shall  not  n|^ly  to  ScoOaatd. 
XtX.  Thia  Act  may  be  eia^d  for  all  purposes  as 

"The  Limited  Liability  Act,  1866.** 


Cap.  CXXXIV. 
An  Act  to  make  further  Provision  for  the  more 
speedy  and  efficient  Despatch  of  Bosineat  in  the 
High  Court  of  Chancery,  and  to  vest  in  the  Lord 
Chancellor  tlie  Ground  and  Buildings  of  Che  said 
Court  situate  in  SouthampttM  JBuiUtingSf  Chan* 
cei-y  Lanef  with  powers  of  leasing  and  Sale 
thereof.  [14th  Aifgu^f  1856.] 


BKP   or   THR   STATUTE*. 


Digitized  by 


Google 


MISCELLANEOUS    INDEX. 


BAR, 

Calls,  Nov.  9,  1864,  2. 

„     Jan.  18,  1865,  56. 
Resolutions  hy  the  Mtmster,  146. 

BILLS, 

Introduced  into  Parliament,  110, 114, 122, 130, 189, 146, 
154,  168,  168,  171,  174. 

CIRCUITS,  28,  204. 

CORRESPONDENCE, 

With  respect  to  the  Laws  relating  to  Pews  in  Churches,  10. 
On  the  formation  of  an  Irish  Law  Amendment  Society,  42. 
On  the  same  subject,  68. 
On  Speculative  Actions,  168. 

EDITORLAL  ARTICLES, 

'    Introductory,  1. 
On  Legal  Reporting,  5. 
On  Leasing  rowers,  9. 

On  Reform  in  the  System  of  Legal  Reporting,  18. 
On  the  New  English  Practice  of  New  Trials,  17. 
On  the  Abuse  of  Jury  Trial  in  Civil  Actions,  and  its  Re- 
medy, 21. 
On  New  Trials  in  Criminal  Cases,  25. 
On  Alterations  of  the  Practice  of  Nisi  Prius,  41. 
On  the  Compulsory  Deportation  from  England  of  Irish 

Poor,  49. 
On  the  Present  Mode  of  Ascertaining  the  State  ^  Fo- 

reu^  Law,  when  bearing  upon  the  Matters  in  Issue  in 

a  Cause,  68. 
On  the  Formation  of  an  Irish  Law  Amendment  Society, 

67. 
On  the  Action  of  Replevin,  as  affected  by  16  &  17  Vic.,  c. 

118,  61. 
On  the  Necessity  of  allowing  more  Time  for  holding  the 

Assizes  than  has  usually  been  done,  66. 
Whether  the  Judgment  in  Ejectment  since  the  Common 

Law  Procedure  Act  is  condumve  between  the  same 

parties  as  to  the  title  to  the  lands,  78. 
On  Reform  in  the  Appellate  Jurisdiction  in  Equity,  81. 
On  Mr.  Whiteside's  Chancery  Reform  Bills,  89. 
On  Reform  in  the  Construction  of  Acts  of  Parliament,  97. 
On  the  Liability  of  a  Plaintiff  in  reject  to  the  Arrest  of 

a  Defendant  on  Mesne  Process,  106. 
On  Recent  Legal  Appointments,  109. 
On  the  same  Subject,  113. 

On  the  Abolition  of  Stamp  Duties  on  New^>apers,  121. 
On  Reform  of  Testamentfun^  Jurisdictions,  129. 
On  Improvements  in  the  Mode  of  preparing  Affidavits, 

187. 
On  the  Construction  of  16  &  17  Vic,  c.  113,  s.  248,  146. 
On  the  bringing  of  Speculative  Actions  bv  Attomies,  158. 
On  enabling  Transfers  of  Land  to  be  made  bgr  Parties  an* 

der  Disability,  167. 


EDITORLAL  ARTICLES-CCimtmu«y 

On  the  New  System  of  Pleading  in  E^jectment,  165. 

On  the  Law.  relating  to  Objections  to  the  Reception  of 

Documents  for  Want  of  being  suffidetitly  Stamped  mf 

der  17  &  18  Vic,  c  126,  s.  28,  169. 
On  the  Report  of  the  Incumbered  Estates  Inquiiy  Com- 
mission, 17$. 
On  the  Right  of  the  Court  on  Demurrer,  sSiice  the  recent 

Chanjife  in  the  Law  of  Pleading,  to  examiiie  the  entire 

Beoord,  181.  ... 
On  the  Protection  of  OfBons  of  the  Law  from  Tixatious 

Suits,  189. 
On  the  Necessity  for  the  General  Rules  to  instire  Unifbr* 

mity  of  PracSoe,  197. 
On  the  Law  of  Erasures  m  Deeds  and  WSiMy  205. 
On  the  Elevation  of  Laslimen  to  the  Eq^^  Bench,  218. 
On  the  proposed  Measure  for  facilitating  the  Arrest  of 

Absconding  Debtors,  221. 
On  the  Ldgal  Measures  of  the  Session  Of  Pariianient,  229. 
On  Landlord's  pr(^Knrtion  of  Poor  Rate  since  12  &  18 

Vic,  c  104,  246. 
On  the  Selection  of  Candidates  for  the  Gvil  Service,  245. 
On  the  Limited  Liabili^  Act,  (1856»)  268. 
On  the  Improvement  of  the  Law  of  Evidence,  261. 
On  the  Qidm  of  Irishmen  to  a  due  share  of  Colonial  Pa* 

tronage,  269. 

INCORPORATED  LAW  SOCIETY, 
Report  for  Year  1854,  85. 

INCUMBERED  ESTATES  COURT,  64. 

*      Inquh^  Commisfflon  Report,  176, 182, 190, 197,  206,  213 
221,  280,  288,  246,  264,  262,  270,  27$. 
Further  practical  Directions,  Nov.  9,  1866,  166. 

REVIEWS^ 

^*  Ireland's  Reooveiy,*  by  John  Locke,  Esq.,  15. 

Shall  we  Transfer  our  Lands  by  Register?  by  Joseph 
Goodeve,  Esq.,  8a 

The  Practice  of  the  High  Court  of  Chancery  in  Summary 
Petition  Matters,  by  John  F.  Reilly,  Esq.,  68. 

The  Amendment  of  the  Bankrupt  Laws,  65. 

Sketches  Legal  and  Political,  by  the  late  Riflht  Hon. 
Richard  Lalor  Shell,  edited,  with  notes,  by  M.  W.  Sa- 
vage, Esq.,  188. 

SOCIETY   FOR   PROMOTION   OF  AMENDBIENT  OF 
THE  LAW, 

A  Paper  on  Partnersh^)  under  the  principle  of  Limited 
Liability,  26. 

STATUTES 

Of  Session  (17  &  18  Vic)  relating  to  Ireland,  8,  6, 1 1,  18, 
21,  29,  89,  44,  50,  65,  69,  62,  69,  76,  82,  90,  98,  107. 

Of  Session  (18  &  19  Vic),  273,  281,  289,  297,  306,  813, 
321,  829. 


Digitized  by 


Google 


THE 


IRISH    JURIST. 


VOL  YII-REPOllTS. 


CONTAINING 


REPORTS  OP  CASKS  DECIDED  IN  THE  SEVERAL  COURTS  OF  EQUITY>  COMMON  LAW, 

BANKRUPTCY,  THE  INCUMBERED  ESTATES  COURT,   AND   THE 

COURT  OF  ADMIR.\LTy. 


ii\  an  |nhjr 


OP  THE  NAMES  OF  CASES  REPORTED  IN  THE  JURIST  FOR  THE  YEAR  1854—1855. 


DUBLIN : 
EDWARD    J.    MILLIKEN,    15    COLLEGE  GREEN. 

1855. 


Digitized  by 


Google 


Digitized  by 


Google 


DURING  THE  PERIOD  OF  THE  DECISIONS  REPORTED  IX  THIS  VOLUME. 


RIGHT  nON.  MAZIERE  BRADY,  C. 
RIGHT  HON.  THOMAS  BERRY  CUSACK  SMITH,  M.  IL 

RIGHT  HON.  THOMAS  LEFROY,  C.  J. 
HON.  PHILIP  CECIL  CRAMPTON. 
RIGHT  HON.  LOUIS  PERRIN. 
RIGHT  HON.  RICHARD  MOOKE. 

CommoB  ipuas. 

RIGHT  HON.  JAMES  H.  MONAHAN,  C.  J. 

HON.  ROBERT  TORRENS. 

RIGHT  HON.  NICHOLAS  BALL, 

HON.  JOSEPH  DEVONSHER  JAGKSON. 

RIGHT  HON.  DAVID  RICHARD  PIGOT,  C.  B. 
HON.  RICHARD  PENNEFATHER. 
RIGHT  HON.  JOHN  RICHARDS. 
RIGHT  HON.  R.  W.  GREENE. 

JOHN  MACAN,  Esq.,  Q.a  HOxX.  PATRICK  PLUNKET,  Q.a 

|rewgattot,  ^ousistorn, 

RIGHT.  HON.  RICHARD  KEATINGE,  LL.D.  JOSEfH  0.  RADCLIFFE,  Esq,  QC. 

Illrmiraltj, 

JOSEPH  STOCK,  Ei^.,  LL.D.,  Q.C. 

3ittffntejjs-<gttteral, 

RIGHT  HON.  ABRAHAM  BREWSTER. 
RIGHT  HON.  WILLIAM  KEOGU. 

^DlitUors-^meral, 

WILLIAM  KEOGH,  Esq.,  Q.C,  M.P. 
J.  D.  FITZGERALD,  Esq.,  Q.C,  M.P. 


Digitized  by 


Google 


^ames  0f  i\t  "^tpxitxs. 


BECHER  L.  FLEMING,  Esq.,  Barristkr-at-Law. 


RWHARD  WILSON  GAMBJtE,  Esq,,  BAHBi^re^iT-LAW. 


■v>-r'H    V 


(^tm's'^mi 


n 


1«X0RENGB  il'CABTHY,  Ssq.,  and  SAMUEL  V,  W:Et,  E:^,^  Barristeks-at-Uw*  ,   .       ■. 

,,  ;    ■<     * 

WILLIAM  ROPER,  Esq.,  Ato  THEODORE  RYLAND,  iaq.,  Barristers- at-Law. 


JOHN  IJJORWOOD,  Esq^y  BAttmsmi-AtiLAtr. 


I'     7;  (  '■•'  '1' 


WUUAM  a  CHAM^^EY,  Es<^,  BARieiOTEk-At-LAW 


iA'ilUEL  V.  PEET,  t^,  BARiusiia-Ar  Law 


Digitized  by 


Google 


TABLE    OF    CASES. 


Abbott  ▼.  Gemgl.ty,         ;578 

Ashton  V.  Pollock,  50 

Averal  v.  Wade, 219 

E_  J  V.  Barron, ■"    ...  B42 
er,  Enkioe  v. 25 

Ba^er,  Irwin  ▼.      805 

Barron,  Ba^e  v. 242 

Beamish  y.  Vignoles,        261 

Bell  v.  Johnston, 88 

Besaonett,  Dyer  y.  162 

Birch,  Kelly  y.      78 

Bourke  y.  Kane, ,        ...  169 

Bowes  y.  Watson, ^.  188 

hoyd,  €x pariB,      ...         .284 

Brahan  y.  Lawyer,  , 288 

Brand  y.  Greenly, 300 

Bresliu  y.  Waldron,  158 

Byma  y.  Coleman,  s 68' 

Bynie  y.  Dillon, 328 

Carew,  in  r«,  1 

Casey's  Trusts,  •»  r«,        188 

Qiaine  y.  Dnngannon,      89 

Chamberlaine,  O^Kelly  y. 810 

Qoncnrry,  Lord,  Gibbon  y.  •••  171 

Coates,  m  re,         220 

Coleman,  Byne  y.  » 68 

Connor,  expartSy .«.  808 

Cooper  y.  Cooper, 49 

Cooper,  Martin  y. 128 

Coote,  Fergnson  y.  ...        ...  175 

Cootes,  ii»  re,         244 

Corbally  y.  Graii^r,        265 

Delaoour,  Handoock  y.      252 

Denqwey  y.  Vincent,        350 

0e  Ryther,  Irvine  y.         225 

Dillon,  Mmchin  y.  328 

DiUon,  Byrne  y. 828 

Doherty,  Mre,      ...        ...         ..«  808 

Dono^oe,  Staunton  y.  ...    87 

Doolys,  m  re,        265 

Drinan,  Nolan  y. 267 

Donffannoni  Chaine  y.      89 

DobUn  and  Wioklow  Bailway  Ca, 

Neweomy. 828 

I>yer  y.  Besaonett,  162 

Ecclesiastical  CommlsnoBers  y.  Mar- 
quis of  Sligo,     261 

Erskine  y.  Baker, 25 

Evans,  Yiiidet  y. 17 


Farrelly,  Kellett  y. 

184 

Fenton  y.  Fenton, 

26 

Ferguson,  Coote  y. 

175 

Ferrall,  •»  re, 

307 

Field,  King  y. 

328 

EQUITY. 

Fl«e 

Fitzgerald,  Poor  Law  Commrs.  y.      1 10 
French,  Taafe  y. 284 

Geraghty,  Abbott  y.         873 

Cribbon  y.  Lord  Cloncnny,  ...  171 

Gore,  Wyse  v.        241 

Grainger,  Corbally  y.        265 

Gray,  M*Kean  y. 817 

Greenly,  Brand  y. 809 

Hamilton  y.  Synge,  121 

Handcock  y<  De&oniv     252 

Hannyngton,  WiIcojl  v.    281 

Harvest,  Foupdeo  v.     .     ^.         ...  284 
Hickey  y.  Earl  of  Meath, 212 

Irvine  v.  De  Ryther,         225 

Irwin  y.  Baker,      806 

Jenkins,  Thackwell  y.      61 

Johnston,  Bell  y. 89 

Kane,  Bourke  v. 169 

KeUyy.  Keily,       269 

Kelly  y.  Firdb,       73 

Kelly  y.  Kelly,       161 

Kelly  y.  Moore,     803 

Kellett  y.  Farrelly,           134 

Keo^,  f»  re,         8 

Ker  y.  Ker,            76 

King  y.  Field,        828 

Knight  V.  Kbl^,  ...        ..»        ...  15 

Langley,  Williams  y.        .«.        ...  264 
Lawder,  Brahan  v.  ...        '...  288 

Lawless,  tn  re,       18 

Longy.  Long^        81 

Lynde,  Murphy  v.  805 

McCarthy,  White  v.  858 

MK^ewan, y.         889 

McDonnell  y.  Midland  Gttat  West- 
em  Railway  Company,  ...    98 

MTCeaay.  Gi^» '.        ...  317 

"M^Kenna  y.  Midland  Great  Western 

Railway  Company,        801 

M'Kibbon,  m  re, 842 

M'Nafly  y.  Murphy,  181 

Martin  v.  Cooper, 128 

Martin,  in  re,         196 

Mayn^,  Montgomery  v^     ...        ...  2$4 

MeaA,  EM  of;  mchtyt  vi  ...  ^12 

^fidlaad  Great  Western  RailwayCo., 

M*I>ooBeHv, ...    98 

Midland  Great  Western  Railway 

Company,  M^Kenna  y 801 

Minchin  v.  Dillon,  828 

Molony,  Woodhouse  v 38 

Molloy's  Trusts, 30 


H9e 

Montgomery  y.  Mayne, ko4 

Moore,  Kelly  v.      808 

Morgan,  in  re,        217 

Moorhead  v.  Moorhead,    16 

Mullins,  Simpson  y. 16 

Murphy,  M*Nally  v.         181 

Murphy  y.  LyndiB,  ...         ,„  805 

Nagle,  Knight  y 15 

Newoom  r.  DuWin  and  WJeklow 

Railway  Company,        388 

Nolan  y.  Diinan, 267 

OTkituior,  Savage  y.  ...    '     ...  161 

O'Donel,  Marquis  of  Sligo  v.         ...  178 

O'Flaherty  v.  O'Fhiherty,  ...  283 

CKelly  y.  Chamberlaine,  •  ...  810 

Osborne  v*  Smith, 221 

PoUock,  Ashton  y.  50 

Poor  Law  Commissioners  y.  Fitzge- 
rald,        110 

Pptoden  y.  Harvey,  284 


Saunders  v.  Saunden,       

Sayage  y.  O'Connor,  

Scott,  m  re,  

Simpson  y.  Synge,  

Simpson,  Synnott  v.  

Simpson  v.  Mullins,  

SUgo,  Marquis  of,  v.  ODonel, 
Shgo,  Marquis  of,  Eooesiastical  Com- 
missioners y. 

Sniith,  Osborne  v. 

Stevelly  v.  Stevelly,  

Staunton  v.  Donoghoe» 
Synge  v.  Synge,     ... 
Synge,  Hamilton  v. 
Synge>  Simpson  y. 
Synaott  y.  Simpson, 

Taafe  y.  Fraich,  ... 
Thackwell  v.  Jenkins, 

Vignoles,  Beamish  y. 
Vincent,  Dempsey  v. 
Yiridet  v.  Evans,   ... 


63 
161 
829 
121 
197 

16 
178 


Wade,  A  vera!  v.    ... 
Waldron,  Breslin  v. 
Watsou,  Bowse  v.  ... 
White  V.  McCarthy, 
Williams  y.  Langley, 
Wiloox  V  Hanjiyuffton, 
Woodhouse  v.  Mokniy, 
Wybrants  v.  Wylrantf, 
Wyse  V.  Gore, 


261 
221 
...  145 
...  87 
101,  270 
...  121 
...  121 
...  197 

...  284 

...  61 

...  261 
...  350 
...  17 

...  219 
...  158 
...  188 
...  853 
...  264 
...  281 
...  38 
...  827 
...  241 


Digitized  by 


Google 


VI 


TABEiE  OP  OASES*. 


LAW. 


Agar,  Murphy' V. .,.  27$ 

A^Qonymous,  '  ...  „,  ...  164 
Armstrong,  Baker  v.  ...  ,..  291 
Armstrong,  WilBon  V.        ,,,        ...    46 

Ashworth  v.  Brown,         315 

A4Wn»on,.Fox  v.  ...  .      ...     .   „,  259 

Ihkchelor,  Sayers  V.  257 

Bailey  V.  M*aeary,  &S 

Bakerjv.  Armstrong,        ...     ,    .«.  291 

Baldwin,  luyre  v ,.  i2^ 

Banbridge  Union  (Guardians  of  the 

Poor  of),  Reg.  v 

Barton,  Bodkin  v. ..,        

B^ker,  Foote  v. 

Barrett  v.  Wilson, 

5*»^**»w»*^        

Bates  y.  Foreman,  ,,^        ^ 

B«U  V.  Shannon,    ...  

Bergin  V.  Borke, 

Bergin  v.  Wrafter,  

Bergin,  Stapleton  v^ 

Berry,  til  rs,  

Bis&op  v:  Wigram,  

Blake  v.  Mannion,  

Blount  y.  Evans, 

Bodkin  y.  Barton,  

Bookey,  Swan  y. 

BoUmd,  Brophy  y.  

Bolton  y.  Byrne, 

Bonrke,  Higginsy. 

Boylan  y.  Dublin  and  Belfast  Junc- 
tion R«away  Company,         382,  392 

Brennan  y.  Flood,  82 

Brophy  v.  Boland,  279 

Browne  and  Payne  y.  The  City  of 
Dublin  Steam  Packet  Company,      58 

Browne,  Fitzgerald  y.       

Brown,  Ashworth  y.         

Brown  y.  Brown,  ••        •• 

Browne  y.  O'Brien,  

Browne,  Dowling  y.  

Burke,  Beigin  y. 

Burrowes,  Moffett  v 

Bosteed  y.  Raymond, 

Butler  y.  Mountsarrett, 

Butler,  Redmond  y.  

Byrne  y.  Magnetic  Telegraph  Co. 

Byrne,  Bolton  y. 289 

Byrne,  Murray  v.  ...        293 

Can^beU  y.  Conway,        260 

Capes,  Dickson  V.             165 

Carter  y.  Dunne, 45 

Carpendale,  Paton  y.        362 

CaiT  y.  Tottenham,           868 

Casey  y.  Lawlor,               244 

Cassidy,  Trench  y.            899 

Caulfield,  Hassard  y.  ...  85, 141 
Celbiidge  Union  (Guardians  of  the 

Poor  of).  Lynch  y.       253 

Oty  of  Dublin  Steam  Packet  Com- 
pany, Browne  and  Payne  y.     ..•  53 

Clements  y.  Russell,         102 

Clancarty  y.  Ormonde,     398 

Condon  y.  Earl  of  Kingston,        ...  247 

Connolly  y.  Eyans.            182 

Conway,  Campbell  y.        260 

Cooper,  Dimne  v. 167 

Cooper,  Nugent  v.            112 

Copinger  y.  Quirk,            330 

Crawford,  Redmond  y.      120 

Creagh,  Lynch  y. 288 

Crofton  y.  Sholdlce,          273 

Cummins,  Murray  y.        286 

Curran  y.  Curran,             ...        •••  287 

Currin  y.  Currin, 362 

Cu^  y.  Sandford,            ...        ...  154 


332 

213 

47 

39 

22 

23 

23 

67 

42 

64 

164 

22 

12 

814 

213 

254 

279 

289 

67,80 


90 

315 

119 

182 

5 

27 
275 

22 
149 
891 
111 


,.  160 
.  118,291 
...  165 
,..  28 
64,  209,  384 
.».  246 


Daly  v.  Nolan, 
Darcy  y.  Wynne,  ^.. 
Davis  y.  Reeves,  . . . 
Dickson  y.  Capes» 
Dinnen  v.  James,  ... 
Dixon  y.  Franks,  ... 
Do^^le  y.  Rainsford, 

Dowling  y.  Browne,  5 

Downing,  Umacke  y.         ...         ...  168 

Dowdall  v.  Kelly,        .     ...         .„  153 

Dublin  and  Belfast  Junction  Rail- 
way pompany,  Boylan  v.      382,  892 
Dublin  and  Drogheda  Railway  Co. 

Smith  v.  ,..  395 

Dunne,  Carter  v. «..    45 

Dunne  v.  Cooper,  ,.«        ...  167 

Dunne,  Huthwaite  v. .       ^ . .         , . .  386 

^clenastical  Com.  v.  HoImQSi  ...  230 
Edgar  v.  Houston,  ...         ...  3C2 

Elliott  y.  Elliott, 168 

Ellis  ^  O^Neill,     .^        ^,.        *.»  336 

Evans,  Blount  v.    ..:        5l4 

Evazis^  Connolly  y 182 

Eyre  v.  Baldwin, 123 

Eyra,  0*L^en  y.  ...      118,  140 

FarreB,  Gilmore  y.  358 

Figgis  y.  Hickey, 160 

Fitzgerald  y.  Browne,       90 

Fitzgerald  y.  Longfiekl,     21 

Fitzgerald  y.  Rowan,        299 

Flood,  Brennan  y.  82 

Flood  y.  CGorman,  243 

Foot,  in  re,  289 

Foot  y.  Barker,     47 

Foreman,  Bates  y.  22 

Fox  y.  Atkmson, 259 

Fox,  Wade  v.        48 

Formey,  Tuomey  y.  138 

Franks,  Dixon  y.  ...  64^  239,  384 
Furlong,  Palliser  y.  32 

Galgey  y.  Gt  S.  &  Wes.  R.  Ca        222 

Garae,  Johnson  y.  239 

Gason  y.  CRyan,  272 

Gihnore  y.  Farrell,  358 

Gilroy,  Smith  v. 47 

Grrace,  Kennedy  y.  28 

Grace  y.  Lewis,     70 

Great  Sth.  &;  W.  R.  Co.,  Galgey  y.  222 
Gregory,  Nerwich  v.  ...  144,  152 
Guinane  v.  Hope  Life  Assur.  Co.  52, 119 
Gumness,  Hugnes  y.         298 

Hagerty,  Pollock  y.  268 

Harris,  Shaw  y '.         ...  Ill 

Hassanl  y.  CaulBeld,        ...        85, 141 

HatcheU  v.  Wise, ,     ...  391 

Herbert  y.  Kennan,  43 

Hickie  y.  Reynolds,  139 

Hig^  y.  Bourke,  ...  67, 80 

HiffginS)  M^Namara  y 39 

Holmes,  Ecclesiastical  Com.  y.  ...  236 
Hope  life  Assurance  Company, 

Guinane  y 52, 119 

Houston,  Edffar  y.  362 

Hughes,  Snoyly  y.  130 

Hughes  y.  ^aw,  292 

Hughes  y.  Guinness^         298 

Huthwaite  y.  Dunne,        386 

Hyland,«irs^        126 

James,  Dinnen  y.  ^  28 

Johnson,  Norton  y.  126 

Johnson,  Keating  y.  148 

Johnson  v.  Garde,  239 


Kaye,i»rs, 
Kavanagh,  Riddick  v. 
Keating  v.  Johnson, 
Kelly,  Wisdom  y. 

Kelly,  Savage  y.    

Kelly,  Dowdall  y. 

KeUy  v.  Molony,   ...        ... 

Kelly,  Reg.  y. 

Kennan,  Herbert  y.  ... 

Kennedy  v.  Grace,  ...  * 

Kingston  (Earl  of),  Condon  t. 

Lawder  v.  Lawder,  .., 

Lawlor,  Casey  y.  ...     ,    ... 

Leane  y.  Leane, '   ...    .     ... 

Lewis,  Board  of  OrdnapCe  v, ,, 
Lewis,  Grace  v. 
Umonius  v.  Michelli,.  _    ,,., 
lihdsey,  Lockwood  v.       ... 

Lock  wood  y.  Lindsey, 
Longfield,  Fitzgerald  v.     ... 

Luscombe  y.  Martin, 
Lynch  v.  Guardians  of  the  Poor 
Celbridge  Union,           ..«.-  .'  ., 
Lynch  v.  Creagh, 


9^ 
160 

'1 

163 

22( 

361 

4$ 

^» 
247. 


.-.  n 

..*.  70 
...  39? 

...  •  qa 
.;.  39 

...     21 
...    24 

of 
....053 

...  288 


M<Cleaiy,  Bailey  y.          83 

M«Eyoy,  PhiUips  y.          ...      Ill,  126 
M^Loughlin,  Guardians  of  Navan 

Union  y.            287 

M*Namaray.  ffiggini,     a 89 

M'Namara  y.  OL^falen,             ...  f 

Macken,  Took  v. 885 

Magnetic  Telegraph  Ca,  Byrne  y.  Ill 

Muiony  y.  Falvey,            ...        ...  131 

Mahony,  R.  y.       8$ 

Mannion,  Blake  y.            1% 

Martin,  Luscombe  y.        94 

Mathews,  m  re,     831 

Meade  y.  Morrow,            126 

Michelli,  Limonius  y.        89T 

Moffett  y.  Burrowes,        ...        ,..  275 

Molony,  Kelly  y. 225 

Moorescase,         59 

Moroney's  case,     60 

Morrow,  Meade  y.            126 

Mountgarrett,  Butler  y. 149 

Murray  y.  Cummins,        286 

Murray  y.  Byrne, 298 

Murphy  v.  Agar, 870 

Muiphy,  WilEams  y.        82 

Navan  Union  (Guavdians  of), 

M*Loughlin  y. 287 

Nttland  y.  Smith, 157 

Nerwich  y.  Gregory,         ...      144,  152 

Nolan,  Daly  y.      26 

Nolan's  case,          56 

Norton  v.  Johnson,           126 

Nugent  y.  Cooper,            112 


O^Brien,  Browne  y. 

...  182 

OT>onnell  v.  Ryan, 

...  127 

O'Gorman,  Flood  y. 

...  243 

O'Logfalen,  M'Namara  y.  ... 

...      9 

aixwhlen  y.  Eyre, 

118,  140 

aNeffl,  Ellis  y       

...  336 

0*Ryan,  Gason  y. 

...  272 

Ordnance  (Board  of)  v.  Lewis, 

...     17 

Ormonde,  Clancarty  y.      ... 

...  898 

Palliser  y.  Furlong, 

...    82 

Paton  y.  Carpendale, 

...  362 

Patterson,  Seymour  y. 

...       4v 

Phillips  v.  M*Evoy, 

111,  126 

Pollock  v.  Hagerty, 

...  268 

Poor  Law  Commrs.,  Power  y. 

...  106 

Poww  y.  St.  George, 

...     31 

Digitized  by 


Google 


TABLE  OF  CASES. 


VII 


Power  V.  Poor  Law  Commrs. 
Praeger  v.  Shaw, 

Qnirk,  Copinger  v.  ,.. 


Page 
...  106 
...  116 

'  ..i  330 


tL^,  Mahony-f 

l^ainsfbrd,  Doyle  ^, 

Raymond,  Busteed  v. 

Kddmond  t.  Batler, 

Bedmond  t.  Crawford, 

Reeves,  Davis  V.    ,..        ,,.      a*w, 

S^.  v.  Guardians  oF  U  rUngford 

Union,    ,., 
Reg.  ▼.  Goardums  of  ihe  l^oor  of  the 

Banbzidffe  Union,  ..,  v 

I^j.r.  Kelly,       ...    '    .;.  '    ..,. 
Be^.  T.  Thomteon,  ...      .  ,,. 

Reynolds,  Hickie  V'  »..        <'.. 

Rlidiek  y.  Kavanagh,  ... 

Rowan,  Fitzgerald  v.        .^.        ... 
Kotled^  y.  Rutledge, 
Rosselt,  dements  y. 


24C^ 

22 

391 

120 

118,291 


lid 


361 
124 
139 
160 
299 
66 
102 


Ryan,  0*Donnell  «^  n  • 1-7 

Sahdford,  Custis  V.  145 

Skvage  y.  Kelly,    ...        ...         ...    42 

Sayers  y.  Bachelor,  ...        ...257 

Seymonr  y.  Patterson,       ....        ...    46 

Shiwy  Harris,     ' ..Ill 

Shaw,  Praeger  y 115 

Shaw,  BTughes  y.   ...         ...     -    ...  292 

Shaw  y.  Woods,     ...        ...        ...  365 

Shanley,  Tliompson  y.      ...        ...    68 

Shannon,  Bell  y.    ...        23 

Shddloe,  Crofton  V.  ...         ...273 

Smith,  NeiUnd  V. 157 

Smith  y.  Duhlln  and  Drogheda 
Railway  Company,        ...        ...  3*jri 

Smith  V.  Gihroy, ...    47 

Smyly  y.  Hughes,  ...        ...131^ 

SUpleton  y.  Bergin,  M 

St.  George,  Power  y,         SI 

Swmi  y.  Bookey, 254 

Slynan  V.  Tuthfil,  ...         288 


Thorn  piOJi  V.  Shanley, 
Tljompitcn,  Reg.  v. 
T<»1&  V.  Mficken,  ... 
Tottenhara^  Carr  v. 
lYench  v.  Caasidy, 
Tnoiney  v^  Formey, 
Tuthill,  Syoao  y.  ... 


Vnge 

63 

124 

385 

399 
139 


Unjacke  v.  Downing,        ...         ,;.   168 
Urliugford  Union  (Guardians  of)^ 
Reg.  Y.   ...        ...       - .,:    ,    ...--49 


Wiido  V,  Viyxj        ... 

.:.    48 

Wipmm^  Bishop  y. 
\Villirtiii&  V.  Murphy, 

...    12J2 

...    82 

WiLwn,  Bdrrett  y 

...    89 

Wilson  Y,  Armstrong,     '   ... 

...    461 

Wi*o,  Hatcln^ll  y. 

...  391 

Wiiwiom  y.  Kdly, 

...      8 

Wood^Sliawy 

...  3«5 

Wraftcr,  Bergin  y. 

...  ^z 

Wynne,  Darcj  y 

..    160 

„  The  Victoria,"   .. 


ADMIRALTY   COURT 

94  I  "The  William," 


!»»,8i4 


"if  .:. 


}  •  -i  fj-f^ 


Digitized  by 


Google 


Digitized  by 


Google 


Il^ptl  d  €uts 


DECIDED  Ur  ALL 


THE  COURTS  OF  EQUITY  AND  COMMON  LAW  IN  IRELAND. 


JUDICIAL  COMMITTEE  OF  THE 
PRIVY  COUNCIL.— 1854* 

Ih  TBB  MATTBB  of  THB  B8TATB  OP  ThOMAS 

PoNSONBT  Cabbw. — Oct.  18. 
TBeported  by  E.  W.  Osbobkb,  Esq.,  Barrister-at-Law.] 
-4,    ajathevy  on  the  marriage  of  one  of  his  daugh- 
iere,  passed  a  hond  to  A  and  By  conditioned  for 
the  payment  of  £2000,  and  was  a  parti/  to  the 
settlement,  whereby  the  sum  secured  by  the  bond 
toas  Umiied  upon  the  trusts  therein  contained, 
1  he  father  by  his  wilt  directed  his  debts  and  lega- 
cies lo  be  paid,  and  chatted  same  upon  his  real 
estate  in  aid  of  his  personalty,  and  devised  the 
lands  of  D  to  the  said  A,  and  appointed  H  and 
two  others  his  executors;  the  said  A  received  suf- 
JSeient  assets  fir  the  payment  of  said  bond  debt, 
but  did  not  in  fact  retain  Or  pay  same.     The 
lands  devised  to  the  said  A  were  sold  in  the  In- 
cumbered Estates  Court.     Held,  that  under  the 
above  state  of  facts,  the  said  bond  debt  was  payable 
out  qf^  proceeds  of  the  said  sale. 
Richards  v*  Molony  overruled. 
This  was  an  appeal  by  Thomas  Ponsonby  Carew 
and  Edward  Croker  from  an  order  of  the  Incum- 
bered Estates  Court,  bearing  date  the  13th  of  April, 
1854.    By  that  order  it  was  declared  that  inasmuch 
as  the  petitioner,  Thomas  P.  Carew,  was  one  of 
the  executors  of  Ponsonby  May  Carew,  the  obligor 
of  a  bond  bearing  date  the  I6th  day  of  April,  1822, 
and  also  one  of  the  obligees  named  in  the  said  bond, 
and  had  received  assets  of  the  obligor  sufficient  to 
pay  the  said  bond  debt  5  that  the  petitioner,  Tho- 
mas P.  Carew,  notwithstanding  he  was  entitled  to 
the  said  bond  debt  only  as  a  trustee  jointly  with  the 
petitioner,  Edward  Croker,  must  be  presumed  to 
nave  retained  sufficient  of  the  snid  assets  to  satisfy 
the  said  bond,  and  that  same  is  now  satisfied,  and 
is  no  charge  against  the  obligor's  estate* 

Ffom  the  petition  it  appeared  that  by  indenture 
bearing  date  the  16th  of  April,  1822,  and  made  be- 
tween the  Rev.  Ponsonby  May  Carew,  therein  de- 


*  The  f oUowlog^  Pzivy  Counoillors  w«re  present  :~-The 
liOrd  Chancellor,  Mooahan,  C.  J.,  the  JEUght  Hon.  F. 
BiaoidMime,  the  Bight  Hon.  B.  Keatmg,  Judge  of  Prero- 
gative  Coivrft,  and  the  Bight  Hon.  J.  Napier. 


scribed  as  of  the  town  of  Youghal,  in  the  County 
of  Cork,  clerk,  of  the  first  part ;  Mary  Carew,  now 
Croker,  his  eldest  daughter,  of  the  second  part; 
Walter  Croker,  therein  described  as  of  Lisoabrin, 
in  the  County  Cork,  captain  in  the  Royal  Navy,  of 
the  third  part ;  and  the  said  Thomas  r.  Carew  and 
the  said  Edward  Croker  of  the  fourth  part;  after 
reciting  that  a  marriage  was  intended  between  the 
said  Walter  Croker  and  Mary  Carew  (and  which 
was  shortly  afterwards  duly  solemnized),  and  re- 
citing that  the  said  Walter  Croker,  for  the  pur- 
pose of  securing  the  annual  sum  of  £60,  to  be 
payable  to  the  said  Mary  Carew  during  her  life, 
in  the  event  of  her  surviving  him,  and  for  other 
purposes  in  said  indenture  mentioned,  had  agreed 
to  advance  unto  the  said  Ponsonby  May  Carew  the 
sum  of  £1,000,  upon  his,  the  said  Ponsonby  May 
Carew,  securing  the  same  in  the  manner  in  said  in- 
denture mentioned ;  and  also  passing  his  bond,  with 
warrant  of  attorney  for  confessing  judgment  there- 
on, unto  the  said  Thomas  P.  Cnrew  and  Edward 
Croker,  bearing  equal  date  with  the  said  indenture, 
in  the  penal  sum  of  £2,000,  conditioned  for  the 
payment  of  the  same  sum  of  £1,000,  with  interest 
at  the  rate  of  6  per  cent,  per  annum.  The  said 
Ponsonby  May  Carew  granted  and  conveyed  unto 
the  said  Thomas  P.  Carew  aud  Edward  Croker, 
their  executors,  administrators,  and  assigns,  the 
lands  of  Ardo  therein  described,  to  hold  from  the 
solemnization  of  the  said  intended  marriage,  for 
the  term  of  100  years,  upon  trust,  among  others, 
to  permit  the  said  Walter  Croker  during  his  life 
to  have,  receive,  and  take  out  of  the  rents,  issues, 
and  profits  of  the  said  lands,  one  annuity,  yearly 
rent-charge,  or  sum  of  £60 ;  and  upon  further 
trust,  that  in  case  the  said  Mary  Carew  should 
survive  the  said  Walter  CroUer  (which  event  has 
happened),  to  permit  the  said  Mary  Carew  and 
her  assigns  during  her  life  out  of  the  rents  and 
profits  of  said  lands,  to  have  and  receive  the  an- 
nual sum  of  £60,  clear  of  all  deductions,  to  be 
paid  and  payable  by  equal  portions  on  every  25th 
day  of  March  and  29th  d^y  of  September.  And 
upon  further  trust,  after  the  decease  of  the  survi- 
vor of  the  said  Walter  Croker  and  Mary  Carew, 
by  sale  or  mortgage  of  the  said  lands,  or  any  part 
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of  the  said  term,  if  sach  mortgage  or  sale  shall  be 
by  theiD,  the  said  Thomas  P.  Carew  and  Edward 
Croker,  or  the  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  such  survivor,  deemed 
necessary  to  levy  and  raise  the  sum  of  £1,000  law- 
ful money  of  Ireland,  together  with  interest  for  the 
same  at  the  rate  of  6  per  cent,  per  annum,  calcu- 
Inted  from  the  time  when  such  annuities  or  yearly 
sums  of  £60  should  cease  to  become  payable,  to  the 
time  when  such  piincipal  sum  and  interest  should  be 
so  raised  in  trust  for  the  younger  children  of  the  said 
intended  marriage.    That  the  ^aid  Ponsony  May 
Carew  executed  his  bond,  with  warrant  of  attorney 
for  confessing  judgment  thereon,  bearing  even  date 
with  the  hereinbefore  stated  indenture,  and  as  a 
collateral  security   therewith,  wherein   he  bound 
himself,   his    heirs,   executors,   or  administrators, 
unto  your  petitioners,  the  said  Thomas  P.  Carew 
and  Edward  Croker,  their  executors,  administra- 
tors, and  assigns,  as  trustees  of  the  said  indenture, 
in  the  penal  sum  of  £2,000,  with  a  condition  there- 
under written,  making  void  the  same  on  payment 
by  the  said  Ponsonby  May  Carew,  bis  heirs,  exe- 
cutors, or  administrators,  unto  your  petitioners, 
their  executors,  administrators,  or  assigns,  of  the 
sum  of  £1,000,  on  the  16th  day  oif  April,  1823; 
and  it  was  agreed  farther,  that  said  bond  should 
not  bear  interest  during  the  life  of  the  said  Pon- 
sonby May  Carew.     That  judgment  was  never  en- 
tered upon  said  bond*  and  the  said  marriage  be- 
tween the  said  Walter  Croker  and  Mary  Carew  was 
duly  solemnized. 

The  said  Ponsonby  May  Carew  died  in  1826, 
having  by  his  last  will  and  testament,  of  the  25th 
of  February,  1826,  devised  unto  his  eldest  son 
Thomas  P.  Carew,  one  of  the  petitioners,  his  heirs 
and  assigns,  the  several  lands  and  estates  that  have 
been  already  sold  in  this  matter,  subject  to  his  debts, 
8nd  appointed  his  wife,  Anne  Carew,  the  petitioner, 
Thomas  P.  Carew,  and  his  son,  Walter  Carew, 
executors  and  executrix  of  bis  will,  probate  to  which 
was  obtained  by  Thomas  P.  Carew  and  Walter 
Carew  on  the  5th  day  of  April,  1828.  Walter 
Croker  died  in  1840,  leaving  his  wife,  Mary  Carew, 
now  Croker,  who  is  still  alive,  and  several  children 
him  surviving.  The  petitioner,  Thomas  P.  Carew, 
received  of  the  assets  of  the  said  Ponsonby  May 
Carew  sufficient  for  the  payment  of  his  debts,  but 
he  did  not  in  fact  pay  off  the  said  bond  debt  or  re- 
tain any  portion  of  the  said  assets  which  have  long 
since  been  paid  away.  The  sum  of  £1,000  secured 
by  the  said  indenture  and  bond  has  never  been  paid 
to  or  received  by  the  petitioners  or  the  parties  be- 
neficially entitled  thereto,  but  interest  has  been  paid 
thereon  to  the  said  Mary  Carew,  otherwise  Croker, 
by  Walter  Carew  and  Thomas  P.  Carew  up  to  the 
year  1844.  The  lands  so  devised  by  Ponsonby 
May  Carew  to  petitioner,  Thomas  P.  Carew,  were 
sold  in  the  Incumbered  Estates  Court  in  April, 
1858,  for  £5,705,  which  was  insufficient  to  pay  the 
several  charges  thereon*  The  lands  of  Ardo,  in 
which  the  sum  of  £1,000  was  secured,  were  not  in- 
cluded among  the  lands  sold  in  this  matter.  The 
petitioners  prayed  to  be  paid  said  sum  of  £1,000 
out  of  the  proceeds  of  the  lands  sold  in  (his  matter. 


Henry  Martlef/f  Q.C.  (with«/oAii  Garde  Brown^ 
for  the  petitioners,  admitted  that  this  ease  and  Rick" 
ards  V  Molonyy  (2  Ir.  Ch.  R.  1,)  were  similar,  and 
to  succeed  on  this  appeal  it  is  necessary  that  that 
case  be  overruled.   We  do  not  dispute  the  correct* 
ness  of  that  decision  so  far  as  the  legal  question  is 
involved,  but  submit  that  in  the  present  case  equity 
will  control  the  legal  effect.     If  a  creditor  makes 
his  debtor  his  executor,  althongh  a  court  of  law 
holds  it  to  be  an  extinguishment  of  the  debt,  yet 
equity  has  in  many  cases  disregarded  this  legal  con- 
sequence, and  held  that  the  debt  still  existed,  and 
that  the  executor  was  a  trustee  in  equity  for  the 
creditors  of  the  testator,  and  even  for  his  legatees,* 
WiUock  v.  Dai^an,  (2  Ir.  Ch.  R.  39.)    The  case  of 
Plummer  v.  Marchant^  (3  Burr.  1380,)  cited  io 
Richards  v.  Maloney^  we  submit,  only  decides  that 
the  executor  may  / etain,  but  does  not  decide  that  a 
simple  retainer  without  bringing  the  co-trustee  into 
privity  with  the  money  so  retained  will  bar  the  co- 
trustee on  the  cestui  que  trust.    Equity  will  not,  in 
all  cases,  allow  a  retainer.    Player  v.  HoeaUf  (1 
Russ.  538.)     The  question  here  is,  will  a  court  of 
equity  violate  its  own  rok^  that  where  there  are  two 
uustees,  and  the  debtor  has  notice  of  the  trust,  pay- 
ment to  one,  without  the  receipt  of  the  two»  will 
not  discharge  the  debt     Owen  w.  Dickeon^  (4  Ves. 
97) ;  HuU  V.  Frank,  (11  Beav.  519.) 

F.  Fitzgerald,  Q.  O,  (with  fVheeler,)  for  one 
of  the  legatees, of  the  obligor  in  support  of  the  or- 
der of  the  Commissioners,  relied  upon  Richards  r. 
Moloney.  Payment  by  debtor  to  one  of  two  trus- 
tees is  in  equity  no  discharge,  only  in  cases  where 
the  debtor  had  notice  of  the  trust.  Here  payment 
is  made  by  a  presumption  of  a  court  of  law.  The 
court  had  not  and  could  not  have  notice  of  the  trusty 
and  therefore  that  essential  element  (notice)  being 
wanting,  equity  will  not  interfere  and  overrule  the 
strict  rule  of  the  common  law.  The  effect  of  allow- 
ing this  appeal  will  be  to  deprive  the  legatees,  who 
are  innocent  parties,  of  their  legacies,  the  fund 
being  insufficient  to  pay  the  debt  and  legacies  in 
full.  If  an  actual  payment  were  made  by  an  exe- 
cutor in  his  own  wrong,  a  court  of  equity  would  at- 
tach the  executor's  own  property  to  make  the  debt 
good.  In  this  case  the  court  has  no  property,  and 
therefore  could  not  be  made  to  pay  the  debt. 

Browne,  in  reply. — Suppose  the  executor  was 
not  one  of  the  trustees,  and  that 'he  had  paid  the 
debt  to  one  of  the  trustees  without  having  obtained 
a  joint  receipt,  he  having  had  notice  of  the  tmstt 
that,  at  law,  would  have  been  a  discharge  of  the 
debt ;  yet,  in  that  case,  a  court  of  equity  would  dis- 
regard the  rule  of  law,  and  decree  payment  of  the 
debt,  if  necessary,  out  of  the  assets  of  the  original 
debtor,  even  though  subsequent  creditors  or  lega- 
tees of  the  debtor  would  thereby  be  deprived  of 
their  debts  or  Icffacies.  The  hardship  in  the  sup- 
posed case  would  be  just  as  great  as  io  the  present, 
and  yet  a  court  of  equity  would  not  give  any  M^eight 
to  an  assignment  founded  on  such  hardship.  The 
court  having  no  property  cannot  affect  the  question, 
for  in  tlfe  case  supposed,  if  the  executor  has  no  pro- 
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perty  of  bis  own,  the  debt  will  have  to  be  paid  a 
second  time  out  of  the  obligor's  estate. 

Oct.  24. — The  Right  Hon.  Francis  Blackbubnb, 
at  the  request  of  the  Lord  Chancellor,  deliveredjndg- 
ment— This  was  an  appeal  from  an  order  by  which  a 
claim  to  be  paid  a  bond  debt  was  disallowed  by  the 
Commissioners  of  the  Incumbered  Estates  Coart. 
The  learned  Commissioners  decided  solely  on  the 
authority  of  the  case  of  Richards  v.  Molony.  We 
therefore  are  now,  as  a  court  of  final  appeal,  in 
affirming  or  reversing  their  order,  necessarily  com- 
pelled to  examine  the  grounds  oa  which  Richards 
V.  Molony  was  deci9^:  and  with  the  most  un- 
feigned respect  and  deference  to  the  Lord  Chancel- 
lor,  if  we  dissent  from  the  view  he  took  and  acted 
on,  we  have  no  alternative  but  to  reverse  the  order 
appealed  from.  I  must  observe  of  the  case  of  Rich* 
ards  V.  Molony  that  the  course  of  the  argument  was 
very  much  calculated  to  lead  to  the  conclusion  that 
the  decision  was  to  be  governed  by  the  legal  effect 
of  the  debtor's  appointment  of  his  creditor,  either 
joint  or  sole,  to  be  his  executor,  whereas  it  ought 
to  have  been  governed  by  the  rule  of  a  Court  of 
Equity,  as  distinguished  from,  and  (in  the  case  of 
a  creditor  and  trustee)  opposed  to  that  at  law. 
Regarding  itin  this  light,  the  case  is  shortly  as  fol- 
lows. The  debt  was  due  to  two  trustees  by  the 
testator,  who  was  cognizant  of  the  trusts  on  which 
they  held  it.  It  follows  that,  if  he  paid  one  of  them, 
he  could  defend  himself  in  an  action  at  law,  yet,  as 
he  knew  that  the  debt  was  the  property  of  the  ces- 
tui que  trust,  that  payment  if  the  fund  were  after- 
wards misapplied  by  the  trustees,  could  not  release 
him,  or  be  a  constructive  satisfaction  of  the  rights 
of  those  beneficially  entitled  to  the  money.  As  a 
direct  payment  to  one  of  the  trustees  could  not  have 
had  that  effect,  it  follows  of  necessary  consequence 
that  the  debtor  could  not,  by  any  act  of  his,  even 
though  done  with  the  best  intention,  defeat  rights 
placed  under  the  protection  and  guaranteed  by  the 
responsibility  of  both  trustees.  For  instance,  sup* 
pose  the  testator-debtor  to  have  vested  funds  in  iT 
trustee,  or  to  have  handed  money  to  another  party  to 
pay  the  debt,  if  the  person  so  confided  in  did  not  pay, 
it  would  have  remained  due  and  the  debtor  liable. 
Now  this  is  substantially  what  the  testator  did  do  in 
this  case :  for,  when  ^e  appointed  one  of  the  trustees 
his  executor,  he  constituted  him  a  trustee  to  pay 
this  and  all  his  other  debts,  putting  this  in  a  better 
position  than  others  of  the  same  degree,  by  giving 
the  executor  a  right  to  retain  it  for  his  cestui  que 
trust  in  preference  to  them.  The  result  was,  that 
this  trustee  of  the  testator's  own  nomination  for  the 
payment  of  this  out  of  the  assets,  has  made  default, 
has  wasted  the  assets,  and  left  the  debt  unpaid,  and 
the  loss  must,  therefore,  fall  on  the  estate  of  the 
debtor,  which  has  never  paid  the  debt,  nor  been 
released  from  it  by  the  other  trustee  or  the  parties 
beneficially  interested.  The  order  of  the  Commis- 
sioners must,  therefore,  be  reversed. 


In  THK  MaTTSR  of  the  EsTATB  of  JoBN  HfiKRT 

Keooh.— Oc/.  17. 
Liability  of  a  soUcilor. 


Where  a  solicitor,  without  using  due  precaution, 
assisted  his  client  in  drawing  out  of  funds  in  court 
the  amount  of  an  incumbrance^  to  which  another 
party  subsequently  proved  to  have  been  entitled  ; 
Held,  that  although  no  fraud  or  collusion  could 
be  imputed  to  him,  he  was  personally  liable  to 
reptace  same. 

This  was  an  appeal  by  Thomas  E.  Snagg,  solicitor^ 
from  an  order  of  the  Commissioners  of  Incumbered 
Estates  Court  on  the  28th  of  May,  1854,  which  di- 
rected that  the  petitioner,  Thos.  E.  Snagg,  should 
bring  in  and  lodge  the  sum  of  £1 109  6s.  drawn  out 
by  his  clients  under  the  following  circumstances. 
From  the  petition  it  appeared  that  Mr.  Snagg  was 
introduced  in  the  year  1851  by  a  mutual  friend  to 
Richard  Albert  Moll,  a  gentleman  residing  in  Lon- 
don, and  Annette  Garstin,  otherwise  Douglas,  hb 
wife,  and  in  the  month  of  March,  1852,  acted  for 
said  Annette  as  her  solicitor,  on  the  occasion  of  her 
obtainmg  letters  of  administration  with  the  will  an- 
nexed to  her  aunt.  Miss  Anne  Garstin  (who  died  a 
spinster  in  1844,  being  then  about  90  years  of  age.) 
That  having  arranged  said  administration  and  his 
client's  claim  tq  a  diarge  on  certain  lands  in  said 
will  specified,  petitioner  had  no  further  communi- 
cation with  his  said  clients  from  March,  1852,  until 
October,  1853,  when  petitioner  received  instructions 
from  his  said  clients,  who  are  residents  in  London, 
to  investigate  their  rights  on  foot  of  a  certain  bond 
debt  for  £640  (which  was  a  charge  upon  a  portion 
of  Colonel  O'Bins's  share  of  the  funds  realized  by 
sale  of  the  lands  in  this  matter),  and  directions  for 
petitioner  to  take  the  necessary  steps  for  the  said 
Annette's  obtaining  letter  of  administration  to  her 
father  and  grandmother,  so  as  to  entitle  her  to  ob- 
tain payment  of  the  said  bond  debt  out  of  said 
funds,  and  petitioner  was  requested  to  inquire  into 
the  state  of  the  same.  That  accordingly  on  the 
1 8th  October  last,  petitioner  went  to  the  proper 
office  of  the  Incumbered  Estates  Court  to  examine 
the  final  schedule  of  incumbrances  in  this  matter, 
which  he  was  informed  had  been  lodged  in  the 
month  of  March,  1853,  for  the  purpose  of  ascer- 
taining the  amount  due  and  payable  to  the  repre- 
sentatives of  the  said  late  Colonel  0*Bins,  out  of 
said  funds,  and  upon  which  said  bond  debt  of  £640, 
and  interest,  was  a  charge.  That  until  said  18th 
October,  1853,  the  petitioner  was  totally  ignorant 
of  the  proceedings  for  sale  in  this  matter,  and  for 
distributing  the  funds  thereby  realized,  neither  was 
petitioner,  up  to  that  time,  acquainted  with  the 
righu  or  claims  of  any  of  the  parties  entitled 
thereto.  That  upon  so  examining  said  final  sche- 
dule, petitioner  observed  that  there  was  a  debt  of 
jt600  principal  money,  aqd  six  per  cent,  interest, 
making  up  (with  other  money),  a  sum  of  £1061 
1 9s.  9d.,  exclusive  of  further  interest,  reported  as^ 
due  and  payable  to  the  personal  representative  of 
"Anne  Garstin,  deceased,"  without  any  furthor  de- 
scription of  her  identity,  and  petitioner  well  know- 
ing that  said  Anne  Garstin,  spinster,  had  been  a 
most  intimate  friend,  if  not  a  near  connection,  of 
the  Keogh  family,  and  petitioner  never  having,  up 
to  said  18th  October,  1853,  nor  for  some  time  af- 
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terwards,  even  heard  of  the  existence  of  <<Anne 
Garstin,  a  widow,**  (hereinafter  named).  Peti- 
tioner conceived  that  said  principal  sam  of  £600, 
with  interest,  &c.,  as  aforesaid,  was  payable  to  the 
said  Annette  Garstin  Moll,  as  the  personal  repre- 
sentative of  said  Anne  Garstin,  spinster,  deceas- 
ed, and  accordingly  apprized  his  said  clients  of 
the  information  which  he  bad  so  obtained  from 
the  examination  of  said  final  schedule,  and  which 
was  the  only  document  in  this  matter  he  then  saw 
or  considered  it  necessary  to  examine.  In  reply, 
the  said  Annette  Garstin  Moll,  stated  to  petitioner 
that  such  information,  which  was  most  agreeable, 
confirmed  her  own  impressions  that  her  aunt,  the 
said  Anne  Garstin,  spinster,  deceased,  had  claims 
upon  the  property  of  said  John  Henry  Keogh,  of 
which  she  had  often  heard  her  said  aunt  and  her 
grandmother  (hereinafter  named)  speak,  and  the 
said  Annette  then  instructed  petitioner  to  adopt 
the  necessary  steps  to  obtain  payment  for  her  of 
the  said  money,  as  the  personal  representative  of 
the  said  Anne  Garstin,  deceased,  and  that,  when 
all  was  ready,  she  and  her  said  husband  would 
come  over  to  Dublin  to  receive  the  same.  Ac- 
cordingly, upon  receipt  of  said  letter;  the  peti- 
tioner waited  upon  the  secretary  of  said  court  with 
the  administration  first  herein  alluded  to,  who  exa- 
mined same,  and  concluded  that  petitioner's  clients 
were  the  proper  parties  to  be  paid  the  money  in 
question,  and  he  thereupon  informed  petitioner  that 
the  Commissioner's  draft  or  order  on  the  Bank  of 
Ireland  for  £1109  6s.  had  been  lying  with  him 
since  the  month  of  May  preceding  for  the  repre- 
sentative of  Anne  Garstin,  deceased,  and  said  se- 
cretary then  filled  the  blank  in  said  check  or  bank 
order  with  the  name  of  *<  Annette  Garstin  Moll,  the 
wife  of  the  said  Richard  Albert  Moll,"  as  the  payee 
thereof,  and  told  petitioner  that  whenever  his  said 
clients  came  over  to  Dublin,  they  should  be  paid 
the  amount  thereof,  and  consequently  petitioner 
never  for  a  moment  conceived  that  there  was  any 
necessity  for  making  further  investigation  as  to  the 
right  of  his  clients  to  receive  said  money,  more 
particularly  as  there  was  no  stop  or  stay  put  upon 
said  draft  or  bank  order  by  any  person,  although 
it  had  been  issued  by  the  said  Commissioners  on 
the  9th  of  May,  1853,  nor  was  any  notification 
given  to  said  secretary  that  any  party  had  a  better 
right  or  claim  thereto.  Annette  Garstin  Moll  and 
her  said  husband  having  come  over  to  Dublin,  and 
having  stated  to  petitioner  that  the  said  Anne  Gar- 
stin, spinster,  during  her  lifetime  received  the  inte- 
rest upon  the  principal  or  greater  portion  of  the 
money  secured  by  said  judgment,  (a  fact  which 
has  since  been  corroborated  by  the  affidavit  of  the 
Kev.  Henry  Clopton  Keogh,  filed  in  this  matter 
on  the  27th  of  January,  1854,)  petitioner  was  still 
further  impressed  with  the  belief  that  the  said  An- 
nette's claim  as  such  representative  to  the  money 
in  question  was  indisputable,  and  accordingly  pe- 
titioner accompanied  her  and  her  said  husband  to 
said  secretary's  office  on  the  31st  October,  1863, 
when  said  letters  of  administration  were  again  pro- 
duced, and  marked  by  the  assistant  of  said  secre- 
tary, who  also  concluded  that  same  were  correct, 
and  that  petitioner's  clients  were  the  proper  per- 


sons to  receive  said  money.  The  secretary  hav- 
ing then  required  petitioner  to  draw  up  an  affi- 
davit for  his  client  as  in  such  cases  usual,  stating 
that  to  the  best  of  her  knowledge  and  belief  said 
money  was  justly  and  fairly  doe  and  payable  to 
her  as  such  administratrix  as  aforesaid,  and  he 
did  accordingly,  and  in  conformity  to  the  instruc- 
tions of  his  said  client,  prepare  such  affidavit,  wbiefa 
was  sworn  to  by  said  Annette,  and  handed  to  said 
secretary  or  his  assistant,  and  in  return  she  received 
the  aforesaid  draft  on  the  bank  for  said  money. 
The  petitioner  shortly  afterwards  accompanied  his 
clients  to  the  accountant-generars  office  of  said 
court,  where  the  entry  in  that  officer's  books  cor- 
responded with  the  bank  order,  and  stated  that  the 
money  was  payable  to  the  representatives  of  Anne 
Garstin,  deceased,  without  any  further  description 
or  identification  of  her,  and  the  accountant-general 
likewise  considering  that  all  was  right,  he  got  the 
said  Annette  to  Mgn  the  proper  books,  and  acknow- 
ledge the  receipt  of  said  money,  which  was  subse- 
quently paid  to  ber  by  the  Bank  of  Ireland.  No 
notice  was  given  by  or  on  behalf  of  said  Annette 
or  her  husband  to  any  person,  previous  to  her  draw- 
ing out  said  money,  such  notice  not  being  required 
by  the  rules  of  said  court,  nor  considered  necessary 
upon  this  occasion,  as  the  claim  appeared  to  be  per- 
fectly fair  and  payable  to  her  as  representative  of 
her  said  aunt  upon  the  production  of  said  letters  of 
administration  as  aforesaid,  besides  which  there  was 
no  stay  or  other  memorandum  placed  upon  said 
commissioner's  draft  or  bank  order,  and  which  had 
been  lying  unclaimed  by  any  other  person  from  the 
9th  May,  1853,  as  hereinbefore  mentioned.  Dur- 
*ing  his  client's  stay  in  Dublin,  in  November,  1853^ 
the  said  Annette  Garstin  Moll,  obtained  adminis- 
tration to  her  father,  the  late  Cunningham  Douglas^ 
Esquire,  and  her  proctor  thereupon  adopted  the 
usual  preliminary  steps  necessary  for  her  to  obtain 
administration  to  her  grandmother,  Mrs.  Elizabeth 
Douglas,  deceased,  so  as  to  substantiate  ber  claim 
^n  foot  of  the  aforesaid  bond  for  £640  and  interest 
thereon  so  due  by  Colonel  O'Bms's  representatives 
as  hereinbefore  mentioned,  but  nothing  further 
could  be  done  towards  obtaining  said  last  men- 
tioned administration  until  Hilary  Term,  1854,  in 
consequence  of  the  intervening  Christmas  vacation. 
Accordingly  after  remaining  in  Dublin  for  some 
time,  the  clients  of  the  petitioner  returned  to 
London,  when  he  heard  no  more  of  the  transac- 
tion till  the  13th  of  December,  1853,  when  he  was 
informed  by  the  secretary  that  the  wrong  party  was 
paid,  and  that  there  was  another  person  entitled  to 
the  sum  of  £1109  6s.,  viz.,  the  Rev.  Henry  Clop- 
ton Keogh,  who  had  the  day  previously  obtained 
administration  to  Anne  Garstin,  a  widow,  of  whose 
existence  petitioner  alleged  he  was  totally  ignorant* 
That  he  has  since  ascertained  that  the  description 
of  the  last  named  Anne  Garstin  in  the  Final  Sche- 
dule did  not  correspond  with  the  original  judgment 
obtained  by  iier,  or  with  the  redocketting  thereof. 
The  petitioner  distinctly  denied  there  was  any  fraud 
or  collusion  between  him  and  his  clients,  and  that 
the  only  pecuniary  consideration  which  he  expected 
to  receive  or  had  received  was  the  sum  of  twelve 
pounds,  which  was  paid  him  by  his  said  clients. 
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BQff9$^  Q.  C^  and  Longfiddy  Q.  C,  in  support 
of  Uie  petition* 

Rolle$iont  Q,C»  for  the  respondent,  cited  Erari  v. 
GoodkiU,  (5  Beav.  585.) 

Oct  19. — Thb  Lord  Chancellob,  after  re- 
.  Tie  wing  tbe  facts  of  th^case»  stated  that  (although 
ibere  was  no*frand  or  mcUa  fide$  on  the  part  of  tbe 
appellant,  be  concurred  in  making  a  representation 
wbicb  tbere  was  no  reasonable  ground  for  believing 
to  be  true,  but  which,  on  the  contrary,  there  was 
abundant  evidence  to^showVas  untrue.  When  the 
appellant  found  that  bis  client's  alleged  rights  were 
fbuoded  upon  a  judgment,  be  ought  to  have  gone 
to  the  Roll,  and  certified  himself  with  that  muni- 
ment of  ber  title..  He  should  also  have  made  inqui- 
ries as  to  the  interest  upon  tbe  debt,  of  which  there 
should  be  a  great  deal  more  due  tbaa  was  actually 
tbe  case  if  the  representation  were  true.  It  was 
gross  negligence  to  forget  to  make  these  inquiries. 
He  ought  not  to  have  assumed  as  a  fact  that  his 
client  was  the  real  person,  and  in  that  view  of  the 
case  he  was  bound  to  pay.  Having  circumstances 
before  his  eyes  to  lead  him  to  inquire  as  to  the  ge- 
noiBeness  of  the  statement,  he  should  not  have  em- 
barked without  investigating  it  further.  They  must 
all  regret  that  an  innocent  party  should  be  made 
the  victim  of  a  transaction  of  this  kind ;  but  the 
principles  of  justice  could  not  give  way  to  indivi- 
dual hardship.  The  order  of  the  court  below  must 
ther^ore  stand  confirmed. 


COURT  OF  QUEEN'S  BENCH. 

MrcHABLMAS  Tebm,  1854. 

[Reported  by  Flobemob  M'Cabtht,   Esq.,  and  Samuel 

V.  Pbbt,  Esq.,  Barristers-ai-Law.l 

DowLiNO  V.  Browne Nov.  4—6. 

Judgment  Debtor — Right  of  assignee  of  creditor  to 

intei*vene-^3  ^  4  Vic.  c.  107. 
A  recovered  judgment  against  B  in  an  action  of  libel 
fir  £350.  Prior  thereto  the  estate  of  A  had  been 
vested  in  C,  the  ad  interim  creditors'  assigns  wn- 
der  the  Insolvent  Court.  C,  afUr  judgment 
marked  and  ejeecution  issued  on  foot  of  said  jwig- 
menty  having  applied  tot/iecomtforan  order  for 
the  payment  qfsaid  monegf,  either  into  this  court 
or  the  Insolvent  Courts  for  behoof  of  creditors^ 
was  rifused  on  the  gi*ound  of  absence  ofjurisdUs^ 
tion  to  make  such  an  order^  independently  of  any 
other  difficulty  arising  from  the  nature  of  the 
judgment. 

This  was  a  motion  on  behalf  of  Wilson  Kennedy, 
the  ad  interim  assignee  of  the  plaintiff,  that  the 
Sheriff  of  the  County  of  the  City  of  Limerick,  if  he 
bad  levied,  and,  if  he  had  not  levied,  that  the  de- 
fendant should  lodge  in  court,  to  the  credit  of  the 
cause  the  sum  of  £350  recovered  by  the  plaintiff 
against  the  defendant,  as  damages  in  an  action  of 
libel,  tried  at  the  late  Assizes  of  Kildare,  or  that 
he  should  lodge  the  same  araount  in  the  Insolvent 
Court  to  the  credit  of  the  ad  interim  assignee,  with- 
out prejudice  to  the  lien  of  the  plaintiff's  attorney 
for  his  costs.  There  had  been  a  previous  notice  of 
motion,  that  the  plaintiff  should  be  restrained  from 
issuing  execution  for  the  above,  but,  before  the  same 


could  be  moved,  the  execution  was  put  in  force,  and 
the  notice  was  varied  accordingly.     It  appeared 
from  the  affidavits  that  on  the  2:^  of  November, 
1852,  the  Tipperary  Joint  Stock  Bank,  of  whom 
Wilson  Kennedy,  the  assignee,  is  the  public  officer, 
recovered  judgment  against  Dowling  for  £470  10s.; 
and  that  at  the  time  of  its  recovery  Dowling  was 
in  prison,  at  the  suit  of  a  person  named  Crotty,  and 
a  detainer  was  lodged  by  the  bank  on  the  23rd  of 
November.     Dowling  not  having  presented  any  pe* 
tition  to  the  Insolvent  Court,  on  the  25th  of  April, 
1853,  Mr.  Kennedy  presented  a  creditors'  petition, 
upon  which,  on  the  1  ith  of  May,  a  vesting  order  was 
pronounced)  by  which  the  property  of  the  plaintiff 
vested  in  the  provisional  assignee,  and  on  the  13th  of 
August  Mr.  Kennedy  was  appointed  ad  interim  as- 
signee. The  plaintiff  refused  to  file  his  schedule,  and 
still  remains  in  custody.  Since  then  an  action  for  libel 
had  been  brought  by  the  plaintiff  against  the  defend- 
ant, in  which  he  recovered  £350  damages,  and  the  as- 
signee served  notice  upon  the  defendant,  cautioning 
him  not  to  pay  over  the  money  to  the  plaintiff  in 
that  action.     Mr.  Kennedy,  as  assignee,  had  recently 
been  applied  to  for  £200  rent  due  to  tho'  landlord 
of  Dowling,  by  the  nonpayment  of  which  a  valuable 
interest  would  incur  tbe  risk  of  being  evicted.     It 
also  appeared  that  the  sheriff  had  very  recently  made 
his  return  with  respect  to  the  writ  issued  for  the 
principal  debt  and  costs,  that  he  had  seized  a  cis- 
tern worth  £1,  and  with  reference  to  a  second  writ 
for  the  levy  of  £1 1  costs  on  foot  of  an  interlocutory 
order  in  the  cause,  he  returned  a  seizure  of  two 
printing  presses,  forty  cases  of  type,  &c  value  for 
£10,  which  remained  unsold  for  want  of  buyers. 
In  the  cause  of  Dowling  v.  Sadleir  an  order  had 
been  made,  on  consent,  that  the  amount  of  £1100 
damages  should  be  paid  into  court,  but  upon  tbe 
express  terms  that  the  payment  into  court  should 
not  prejudice  or  affect  the  discussion  afterwards  to 
take  place  as  to  the  right  of  Mr.  Kennedy  in  that 
case  to  have  the  money  paid  in,  and,  on  the  plain- 
tiff's subsequent  application  to  have  the  same  paid 
out  to  him,  the  court  made  no  rule. 

J.  D.  Fitzgerald,  Q.C.  and  R.  Armstrong,  Q.C. 
in  support  of  the  present  application  contended  that 
the  court  had  the  same  jurisdiction  to  deal  with  this 
case  in  a  summary  way  as  a  Court  of  Equity  on  a 
bill  filed  for  an  injunction  to  restrain  execution. 
By  the  20th  section  of  the  Insolvent  Act  the  effect 
of  the  vesting  order  was  to  vest  in  the  assignee  of 
the  insolvent  all  the  property  to  which  he  was  then 
entitled,  and  the  assignee  was  further  entitled  to 
all  that  the  insolvent  should  acquire  previous  to  the 
adjudication,  which  had  not  taken  place,  as  yet,  in 
this  case.  There  was  a  distinction  between  that, 
and  the  future  acquired  property  of  the  insolvent, 
as  provided  for  by  the  78-80  sections  of  the  Act, 
(3  &  4  Vic.  c  107.)  It  was,  however,  impossible 
for  the  assignee  in  this  case  to  make  himself  a  party 
to  the  record  of  the  judgment  by  sci,  fa.,  as  the 
judgment  had  been  recovered  subsequent  to  the 
vesting  order.  Even  assuming  that  Si  scu  fa.  lay 
for  the  assignee,  still  the  court  would  not,  in  the 
meantime,  and  until  he  could  avail  himself  of  that 
remedy,  hesitate  to  protect  the  property  for  the 
creditors.     With  respect  to  tbe  character  of  the 
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action  in  which  judgment  had  been  obtained,  ad* 
initting  that  the  cause  of  action  would  not  per  se 
have  passed  to  the  assignee,  as  being  of  a  nature 
personal  to  the  insolvent,  as  soon  as  judgment  had 
been  obtained,  its  nature  was  changed,  and  it  hence- 
forward acquired  the  character  of  property,  which 
would  pass  under  the  Act. 

Macdonough,  Q.  C.  and  Whitende^  Q.  C.  contra, 
contended  that  the  court  had  no  jurisdiction  to  make 
the  present  order,  and  should  not  interfere,  even 
though  it  had  jurisdiction.  No  authority  had  been 
cited  in  support  of  such  a  proposition  :  and,  as  to 
the  case  of  Dowling  v.  Sadiier^  the  order  for  the 
payment  of  money  into  court  was  mada  expressly 
by  consent  K  they  have  a  case  for  an  injunction, 
they  ought  to  resort  to  that  jurisdiction,  where  the 
proceedings  would  be  subject  to  an  appeal,  and  not 
to  the  summary  jurisdiction  of  this  court,  which 
could  not  be  reviewed.  [They  also  cited  several 
authorities,  in  answer  to  the  proposition  that  the 
property  in  the  judgment  passed  to  the  assignee.] 

Lbfbot,  C.  J. — We  are  clearly  of  opinion  that 
this  motion  ought  to  be  refused.  This  is  an  appli- 
cation by  a  third  person  to  interfere  with  the  rights 
of  the  parties  to  the  judgment  recovered  by  the 
plaintiff  against  the  defendant,  and  to  have  a  sum 
of  money  on  foot  thereof  paid  into  court  on  his  ac- 
count. We  have  no  such  jurisdiction.  Let  him, 
if  he  can,  malce  himself  a  party  to  the  record,  but 
we  cannot  take  notice  of  the  rights  of  a  third  party. 
We  must  therefore  refuse  this  motion  with  costs. 

Rule  accordingly. 


COURT  OF  EXCHEQUER. 

Trinity  Term,  1854. 

[Reported by  BeohkbL.Fleiiimg,  Esq.  Btrrister^t-Law.J 

Wisdom  v.  J.  Kelly;  Same  v.  R.  Kelly;  Same 
V.  M'Court. — June  2  and  3.  ^ 

AUomet^^Uhprofesinonal  agent^-^lS  Sf  14  Geo.  8, 
cap.  23. 

A  DubUn  attorney,  residing  in  the  country,  and  sel- 
dom coming  to  town,  employed  a  nonprofessional 
agent  to  transact  his  business,  uith  instructions 
that  whenever  a  plain  and  simple  case  came  into 
his  hands  he  might  commence  proceedings  and  sue 
out  writs  of  summons,  without  communicating 
with  his  principal,  and  also  that  he  should  pro- 
cure for  him  all  the  business  he  could.  It  did  not 
appear  that  the  agent  had  received  instructums  to 
inform  his  employer  what  was  done  in  the  conduct 
of  such  suits  as  might  be  commenced  without  the 
knowledge  of  the  latter.  A  conditional  order  for 
an  attachment  against  the  attorney  and  agent  was 
made  absolute,  upon  the  ground  that  such  a  prac- 
tice was  a  violation  of  the  provisions  of  IS  Se  \4 
Geo.  3,  c.  23. 

Tbbsb  actions  had  been  brought  to  recover  the 
amountof  a  billof  exchange,  against  the  several  par- 
ties liable:  and  in  the  month  of  October,  1853,  an  ap- 
plication was  made  in  chamber  before  Judge  Jack- 
son on  behalf  of  the  defendants,  that  the  proceed- 
ings  in  these  actions  should  be  set  aside  for  irregu- 


larity, upon  the  grounds  that  the  residenoe  of  the 
plaintiff,  and  the  registered  reeidence  of  the  plain* 
tiff's  attorney,  as  stated  in  the  writ  of  sammoof, 
were  not  the  true  residences  of  the  plaintiff  or  hit 
attorney  respectively.  It  appeared  from  the  affi- 
davit of  the  defendant's  attorney,  that  there  was 
reason  for  suspecting  that  the  writs  in  these  caaes 
had  been  sued  out  without  the  knowledge  of  C» 
Harrison,  the  attorney  of  the  plaintiff  upon  the  re- 
cord ;  and  that  the  writs  had  been  issued  by  one 
G.  P.  M*Grath,  acting  in  concert  with  another  per- 
son  named  O'Byme,  a  clerk  of  Harrison's.  This 
application  was  opposed  bv  counsel,  but  the  learned 
judge  set  aside  the  proceedings  in  these  actions  witb 
costs,  according  to  the  terms  of  the  application ; 
and  of  his  own  mere  motion  directed  a  conditional 
order  for  an  attachment  against  G.  P.  M*Grath  for 
practising  in  the  name  of  *an  attorney  without  his 
authority.  Affidavits  were  filed  as  cause  by  M<- 
Grath,  Harrison,  and  O'Byrne,  and  it  appeared 
that  Harrison  was  an  attorney  residing  for  the 
greater  portion  of  his  time  in  the  country,  and  sel- 
dom coming  to  Dublin ;  that  in  January,  1853^  he 
had  employed  O'Byrne,  who  was  not  an  attorn^, 
as  his  town  agent,  the  latter  being  also  the  con* 
ducting  clerk  of  another  attorney  named  Lyons; 
that,,  when  employing  0*Byme,  he  bad  toki  him  to 
procure  all  the  business  he  could  for  him,  and  gave 
him  authority  in  any  plain  and  simple  case,  sock  as 
an  action  upon  a  bill  of  exchange,  when  the  bill^ 
might  have  been  lodged  with  O'Byrne,  and  instruc- 
tions given  to  him  to  institute  proceedings  upon  it» 
that  in  such  a  case  he  might  issue  the  necessary 
writ  or  writs  without  having  previously  obtained 
the  express  authority  of  Harrison  so  to  do.  It  alsa 
appeared  that  M*Gratb,  who  was  the  person  really 
interested  in  the  bill  of  exchange  (Wisdom  being 
confessedly  nothing  more  than  a  trustee  for  him), 
had  instructed  O'Byrne  to  sue  upon  the  bill  in 
question,  and  had  lodged  it  with  him  for  that  pur- 
pose. Upon  the  24th  of  November  following  air 
application  was  made  for  the  purpose  of  making 
this  order  absolute,  and  the  above  facts  were  laid 
before  the  court,  and  it  was  also  stated,  and  not  de- 
nied by  the  other  side  (although  it  did  not  appear 
by  affidavit),  that  the  writs  in  the  above  action, 
which  were  produced  at  the  hearing  of  the  motion, 
pursuant  to  notice,  were  filled  up  in  the  hand-writ* 
ing  of  M^Grath.  Baron  Pennefather,  before  whom 
cause  was  shown,  made  absolute  the  conditional  or- 
der, directing  that  the  costs  of  the  motion  should  be 
paid  by  M*Grath,  with  a  further  direction  that  the 
attachment  should  not  issue  until  further  order; 
and  the  court  further  directed  that  M'Grath,  Har- 
rison, and  O'Byrne  should  attend  upon  the  first 
day  of  the  ensuing  Term,  to  answer  such  interro- 
gatories as  should  be  put  to  them ;  but  in  conse- 
quence of  the  illness  of  Mr.  Baron  Pennefather  the 
matter  stood  over  until  the  month  of  April,  1854, 
when  M*Grath  and  O'Hyrne  attended  in  court  ac- 
cording to  the  order.  Harrison  being  prevented 
by  indisposition  from  doing  so,  counsel  on  behalf 
of  M*Grath  and  the  others  then  submitted  (without 
objecting  to  the  propriety  of  the  attachment  that 
had  been  ordered  to  issue)  that  inasmuch  as  M'- 
Grath  had  already  paid  a  sum  of  £42  as  costs  of 
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the  attachmeDt  order,  and  was  desirous  of  express- 
ing hi  the  most  ample  maooer  his  cootritioD  for  the 
transgression  he  had  been  guilty  of  in  violating  the 
practice  of  the  oonrt,  the  attachment  should  not  is- 
sue^ nor  the  matter  be  further  prosecuted.  Conn* 
sel  appeared  on  behalf  of  the  Law  Society,  stating, 
that  after  what  had  occurred  it  was  considered  neces- 
sary topress  the  matter  further;  protesting,  at  the  same 
time,  against  the  impropriety  and  inconvenience  of 
attorneys  residing  in  the  country  employing  unpro- 
fessional persons  to  conduct  their  business  in  Dub- 
lin; and  the  court,  after  conferring  together,  ex- 
prMsed  it  to  be  their  opinion  that  further  inquiry 
as  to  this  matter  would  be  desirable ;  stating,  that 
they  were  mudi  struck  by  the  admissions  of  Har- 
rison in  reference  to  the*nature  of  the  authority 
with  which  he  had  invested  0*Bvme ;  and  that  in 
order  to  pot  the  matter  in  train  for  further  inquiry 
they  would  direct  a  conditional  order  for  an  at- 
tachment against  Harrison  and.O'Byme,  grounded 
upon  the  facts  which  had  appeared  upon  the  affi- 
davits filed  in  the  preceding  motions.  A  condi- 
tional order  having  been  made  for  this  purpose, 

Marde9f9  Q,  CL  in  suppbrt  of  the  order. — It  is 
submitted  that  the  authority  given  to  O'Byme 
amounts  to  a  permission  to  practise  generally  for 
Harrison.  [^P^nnefiither^  jB.-^The  view  I  took  of 
the  matter  upon  the  former  motion  was  tiiis — that 
Harrison,  residing  in  the  country,  acted  very  im- 
properly in  allowing  O'Byfne  to  institute  suits  with- 
out communicating  with  him;  and  that  O'Byrne 
acted  very  improperly  in  so  doing.]  An  agent  act- 
ing in  this  manner  may  conduct  a  suit  for  both 
^  plaintiff  and  defendant.  [^Pigoty  C.R— That  ob- 
jectioD  does  not  apply  in  the  present  case,  as  such 
a  practice  may  be  carried  on  even  though  the  agent 
be  an  attorney.] 

Armstrong,  Q.C.  (with  him  Brown,)  contra. — An 
attorney  residing  in  the  country  requires  an  agent 
io  Dublin  to  conduct  h's  business,  and  it  may  be 
extremely  di€^ult  to  obtain  the  services  of  a  pro- 
fessional man  to  do  so  at  certain  periods  of  the 
year,  when  attorneys  are  employed  on  circuit 
\ Pennefather,  B. — This  is  altogether  a  different 
eas^;  the  attorney  in  the  present  instance  residing 
in  the  country  for  the  greater  portion  of  the  year, 
and  employing  an  unprofessional  agent  to  conduct 
bis  business  without  communicating  with^  him.] 
Harrison  had,  at  the  time  of  the  issuing  of  these 
writs,  a  registered  residence  in  Dublin,  and  in  con- 
templation of  law  that  must  be  regarded  as  his 
place  of  abode.  It  is  submitted  that  the  com* 
menoement  of  these  suits  would  not  admit  of  de- 
lay ;  and  it  was  only  in  cases  of  this  kind,  and 
where  the  suits  were  of  a  very  simple  nature,  that 
Harrison  permitted  O*  Byrne  to  commence  them 
without  communicating  with  him.  [^Pigot,  C.B. — 
One  question  in  this  case  is,  whether  Harrison  is 
to  be  considered  as  substantially  carrying  on  busi- 
ness in  Dublin  at  all.]  This  case  does  not  come 
within  the  provisions  of  13  &  14  Geo.  3,  c.  23,  in 
which  practising  in  the  name  of  an  attorney  means 
not  merely  using  his  name,  but  also  appropriating 
the  proceeds  of  suits  in  which  his  name  is  so  used. 

Walker^  Q.C^  was  heard  in  reply. 

PiaoT,  C.  B. — An  invu^tigation  into  the  facts  of 


this  case  has  become  necessary,  in  order  to  ascer- 
tain how  0*Byrne  acted  in  connection  with  Har- 
rison, and  whether  or  not  we  are  to  consider  that 
the  provisions  of  13  &  14  Geo.  3,  c  23,  s.  8,  have 
been  violated.  It  appears  to  us  upon  the  facts 
stated  in  the  affidavits  that  there  has  been  a  prima 
facie  case  of  violation  of  this  statute.  The  person 
issuing  these  writs  was  not  an  attorney,  and  there 
were  otder  matters  connected  with  the  case  which 
induced  us  to  think  that  it  would  be  desirable  to 
give  O'Byrne  an  opportunity  of  explanation,  and 
of  removing,  if  possible,  the  inference  raised  in  this 
case.  This  inference  was,  not  that  an  attorney  had 
acted  through  his  clerk,  but  that  the  clerk  had  acted 
in  the  name  of  the  attorney ;  and,  upon  comparing 
the  several  affidavits  that  have  been  made  in  the 
case,  we  decided  that  there  was  a  case  substantiated 
that  the  clerk  did  act  in  the  name  of  the  attorney, 
and  that  the  wrong  done  was  of  that  nature ;  it  is 
necessary  that  we  should  state  distinctly,  as  a  mat- 
ter of  fact,  that  such  is  the  conclusion  to  which  we 
have  arrived  as  the  foundation  of  our  judgment. 
The  Act  of  Parliament  is  one  of  great  importance 
with  a  view  to  the  interests  and  protection  of  the 
members  of  the  profession  of  attorney ;  but  this  is 
a  consideration  only  secondary  to  another  which 
is,  the  interes^  of  the  suitors,  who  must  employ 
attorneys  to  conduct  their  suits.  The  provisions  of 
the  statute  areas  follows: — [His  Lordship  read  13 
&  14  Geo.  3,  c.  23,  s.  8*.]  Such  are  the  large  and 
summary  powers  vested  in  the  court  for  the  sup- 
pression of  such  acts;  and  it  appears  to  me  that  in 
such  cases  there  is  an  obligation  laid  upon  the  court 
to  exercise  its  powers.  In  the  present  case  the 
court  did  not  think  it  right,  in  the  first  instance,  to 
exercise  these  powers  to  their  full  extent,  conceiving 
that  it  would  be  more  proper,  as  regarded  the  in- 
terests both  of  the  attorney  and  his  clerk,  instead 


*  Sec.  8,  '*'And  be  it  ftirtber  enacted  by  the  authority 
aforesaid,  that  no  person  shall  for  tbe  future  be  permitted 
to  practise  or  make  use  of  tbe  name  of  any  attorney  of  any 
of  the  said  Four  Courts  in  Dublin,  unless  he  shaU  have 
been  regularly  admitted  an  attorney  in  some  other  of  the 
said  courts  ;  and  that  from  and  after  the  first  day  of  Tri- 
nity  Term,  1774,  it  shall  and  may  be  lawful  for  the  Judges 
and  Barons  of  the  sud  courts  respectively,  wherein  any 
person  not  properly  qualified  shall  presume  to  act  or  prac- 
tise, or  make  use  of  the  name  of  any  attorney  as  aforesaid, 
by  order  of  tbe  court  to  require  any  person  so  making  use 
of  the  name  of  any  attorney  as  aforesaid  or  otherwise  prac- 
tising without  being  properly  qualified,  as  also  any  person 
or  persons  permitting  his  or  their  name  or  names  to  be  so 
used,  and  all  and  every  such  other  person  or  persons  as 
the  said  judges  or  barons  respectively  shall  think  necessary 
or  proper,  to  appear  before  them  respectively  in  open  court, 
and  to  examine  upon  oath  such  person  or  persons  in  rela- 
tion to  such  practice ;  and  if  such  unqualified  person,  or 
such  person  permitting  his  name  to  be  made  use  of  as  afore- 
said, shall,  upon  such  order  being  duly  served  upon  him,  re- 
fuse or  neglect  to  appear,  or  if  after  appearance  by  his  or 
their  voluntary  confession,  or  by  proof  made  by  one  or 
more  credible  witness  or  witnesses  upon  oath,  it  shall  ap- 
pear that  such  person  or  persons  hath  or  have  so  acted  or 
practised,  or  permitted  his  or  their  name  or  names  to  be 
made  use  of  as  aforesaid,  that  then  and  in  any  of  these 
cases  it  shall  and  may  be  lawful  for  the  said  Judges  or  ba- 
rons of  the  said  courts  respectively  for  every  such  offence 
to  punish  such  unqualified  person  or  persons,  or  such  per- 
son or  persons  so  permitting  his  or  their  name  or  names  to 
be  made  use  of,  as  for  a  contempt  of  such  court." 
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of  interrogating  them  personally,  to  afford  them  an 
opportunity  of  meeting  by  affidavit  the  charges  made 
against  them.  Tlie  Act  of  Parliament  has  given  to 
the  court  this  power  of  punishing  as  for  a  contempt, 
not  merely  any  attorney  so  permitting  his  name  to 
be  used  by  an  unqualified  person,  but  also  the  per- 
son using  the  name  of  the  attorney  for  that  purpose. 
The  object  of  this  enactment  was  not  merely  to 
protect  the  rights  of  attorneys,  but  the  intention  of 
the  Legislature  and  of  those  who  framed  the  rules 
regulating  (he  conduct  aud  practice  of  attorneys 
was,  to  secure  for  the  public  a  body  of  men  who 
should  possess  two  qualifications:  first,  that  by  a  cer- 
tain course  of  instruction  they  should,  as  far  as  the 
capacity  of  each  would  permit,  possess  a  capability 
to  conduct  the  business  of  their  clients  with  safety 
and  fairness;  and  secondly,  that  they  should  be  put 
in  such  a  position  under  the  control  of  the  judges, 
as  to  be  liable  to  a  direct  responsibility  to  the  court 
for  their  acts.  In  other  words,  the  object  of  the 
Legislature  was  to  obtain  skill  and  responsibility — 
qualities  quite  requisite  in  persons  who  have  com- 
plete control  over  the  important  affairs  of  their  cli- 
ents. A  practice  appears  to  have  grown  up  among 
attorneys,  and  as  far  as  I  am  aware,  one  of  consi- 
derable standing,  namely,  for  attorneys  not  residing 
permanently  in  Dublin,  and  therefore  under  the 
necessity  of  giving  their  employment  into  the  hands 
of  partners  or  other  professional  men,  instead  of 
doing  so,  to  carry  on  their  business  through  clerks, 
that  is  to  say,  through  servants.  That  such  a  prac- 
tice may  be  liable  to  abuse  is  quite  apparent.  Any 
course  of  practice  may  be  liable  to  abuse,  and  this 
is  clearly  so ;  and,  as  long  as  it  exists,  great  care 
must  be  taken  to  prevent  such  abuse.  By  the  or- 
der that  we  are  about  to  make  we  do  not  intend  to 
interfere  with  this  practice ;  it  has  been  a  subject 
of  consideration  elsewhere :  it  has  long  continued, 
and  we  do  not  mean  to  interrupt  it.  But  the  prac-' 
tice  of  employing  a  clerk  must  be  subject  to  this 
rule,  that  although  the  business  transacted  by  the 
clerk  be  that  of  the  attorney,  his  employer,  and 
although  the  latter  may  requite  the  clerk  for  his  ser- 
vices, yet  the  attorney  himself  must  be  the  person, 
as  far  as  his  client  is  concerned,  to  exercise  all  the 
skill,  duty,  and  responsibility  requisite  in  conduct- 
ing the  cause;  and  which,  when  he  permits  his 
name  to  be  thus  made  use  of,  as  in  the  present  in- 
stance, he  violates.  The  present  case  is  not  only  one 
not  belonging  to  the  class  I  have  mentioned,  but 
most  strongly  contrasted  with  it.  Nor  was  it  merely 
the  case  of  a  country  attorney  residing  out  of  Dub- 
lin, doing  country  business,  and  occasionally  coming 
to  Dublin  ;  but  in  the  present  case  the  attorney  re- 
sides permanently  out  of  town.  I  do  not  refer  to  this 
as  a  test  of  his  lesponsibility,  but  merely  as  throwing 
light  upon  ^  the  case — he  lives  in  the  country,  and 
his  attendance  in  Dublin  is  the  exception  ;  he  se- 
lects a  person  to  act  for  him  in  Dublin  upon  this 
understanding,  that  this  person  is  to  obtain  business 
for  him  ;  in  fact,  that  he  is  to  beat  up  for  business 
in  Dublin  for  this  attorney,  the  latter  residing  per* 
raanently  in  the  country.  I  must  repeat  that  I  do 
not  refer  to  the  latter  fact  as  the  sole  test,  but 
fnerely  as  throwing  light  upon  the  case.  It  may 
frequently  happen  that  an  attorney  must  be  absent 


himself  from  Dublin  upon  teveral  occasioiM,  and  I 
do  not  say  that  a  person  employed  by  him  may  oot 
advance  the  interests  of  his  employer  amongst  the 
persons  with  whom  he  has  dealings;  but  when  I 
find  these  two  facts  co-existing,  the  attorney  resid- 
ing permanently  out  of  town,  and  having  a  elerk  in 
town  beating  up  for  business,  I  think  it  is  fair  to 
come  to  a  different  conclusion.  What  further  ap- 
pears in  this  case  ?  It  appears  by  the  statemeots 
of  Harrison  that  he  placed  considerable  confidence 
in  the  skill  and  attention  of  0*Byrne ;  that  be  did 
employ  him  as  stated,  but  that  it  formed  no  part  of 
his  instructions  to  O^Byrne  that  the  latter  was  to 
communicate  with  him  before  commencing  law  pro- 
ceedings, or  after  they  were  commenced,  as  to  bofr 
they  should  be  conducted.  It  is  remarkable  that  4n 
the  original  instructions  given  to  O'Byme, — if  he 
was  really  conducting  the  business  of  an  attorney* 
and  nothing  else — that.it  is  not  made  a  part  of  his 
duty  to  communicate  with  his  employer  as  to  what 
he  had  done  in  cases  arising  without  his  employer's 
knowledge.  This  is  a  third  important  fact  in  the 
case.  It  appears  that  three  writs  were  issued  upoo 
this  one  bill  of  exchangee,  and  an  informality  ap- 
peared upon  one  of  them.  There  had  been  a  change 
in  the  registered  residence  of  the  attorney,  and  upon 
one  of  these  writs  neither  the  old  nor  the  new  re- 
gistered lodging^  of  the  attorney  appeared,  but  an- 
other residence,  which  appears  to  have  been  the 
residence  of  a  relation  of  O* Byrne,  a  person  in  no 
manner  connected  with  Harrison.  What  followed? 
A  person  named  in  one  of  the  writs  that  had  issued* 
went  to  this  place  for  the  purpose  of  settling  the 
amount  of  the  bill  of  exchange,  but  found  no  person  ' 
there  authorized  to  deal  with  him  or  receive  the 
money.  Then  these  proceedings  were  instituted  for 
the  purpose  of  setting  aside  the  writ — ^proceedings 
perfectly  fair  on  the  part  of  a  person  ready  to  pay 
the  amount  of  the  debt,  and  who  not  being  able  to 
make  a  tender  of  the  money,  was  exposed  to  further 
expense.  This  writ  was  set  aside,  and  eventually 
the  whole  proceedings  proved  abortive,  after  the 
defendant  had  been  exposed  to  considerable  expense* 
in  consequence  of  these  proceedings,  and  all  through 
the  misprision  of  the  plaintiff's  agent.  That  is  not 
all :  a  notice  was  served,  apprising  the  person  act- 
ing for  Harrison^hat  these  proceedings  were  irre- 
gular, of  which  I  do  not  find  that  there  was  any 
intimation  given  to  Harrison,  but  there  appears  to 
have  been  a  notice  in  reply,,  not  signed  by  Harri- 
son, and  of  which  he  was  not  apparently  aware. 
Here  then,  in  addition  to  the  three  facts  I  ha^e 
before  alluded  to,  this  practice  is  acted  upon  and 
illustrated.  Under  these  circumstances,  without 
looking  for  anything  else,  can  there  be  any  doubt 
that  O'Byme  was  invested  by  Harrison  with  full 
power  of  practising  in  his  name,  without  communi- 
cating with  Harrison,  and  of  enlarging  as  far  as 
he  could  the  sphere  of  his  clients  in  Dublin  ?  If 
we  allowed  such  proceedings  to  continue  uncheckedi 
we  would  not  be  able  to  protect  the  interests 
of  the  public,  or  of  those  persons  employed  by 
professional  men  in  the  country.  In  this  case 
O'Byme  appears  to  have  been  acting,  not  as  servant 
of  Harrison,  but  as  something  more,  being  per- 
mitted by  Harrison  to  act  for  himself. .  He  has 
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come  within  the  provisions  of  this  Act  of  Parlia- 
ment* and  except  we  apply  the  rule  in  the  present 
instance,  1  cannot  conceive  under  what  circum* 
atances  it  can  ever  be  applied,  or  how  the  most 
extensive  violation  of  the  Act  ^ could  be  opposed. 
At  the  time  when  this  matter  was  first  presented  to 
our  notice,  we  felt  so  much  the  necessity  of  inquir- 
ing into  the  proceedings  of  tl^ese  parties  that  we 
made  a  conditional  order  for  an  attachment  against 
Harrison  and  O'Byrne.  The  matter  already 
came  before  Baron  rennefather  in  chamber,  and 
he  thought  it  proper  to  bring  the  proceedings  be- 
fore the  full  court,  and  we  considered  it  to  be  one 
of  those  cases  at  which  we  should  not  wink,  and 
upon  further  examining  the  circumstances,  we 
thought  fit  of  our  own  motion  to  direct  that  the 
conditional  order  should  issue»  and  thus  to  offer  to 
the  parties  interested  an  opportunity  of  explaining 
the  facts  of  the  case.  1  rejoice  that  we  have  done 
so^  although  I  regret  that  the  proceedings  may, 
perhaps,  press  heavily  upon  innocent  parties ;  but 
it  would  be  a  spurious  leniency  if  we  did  not 
exercise  the  powers  of  the  court  so  as  to  make 
this  case  an  example.  We  shall  make  the  order  for 
an  attachment  absolute  against  both  parties — the 
attachment  not  to  issue  until  further  order. 

PfNif  EFATHBR,  B. — These  proceedings  originally 
were  instituted  before  Mr.  Justice  Jackson,  who 
directed  a  conditional  order  for  an  attachment 
against  M*Grath,  for  practising  in  the  name  of  an- 
other attorney  without  his  permission,  and  when 
cause  was  shown  before  me,  and  the  circumstances 
of  the  case  were  exhibited,  it  appeared  to  me  that 
the  order  should  be  made  absolute.  But  it  did  not 
appear  to  me  that  at  that  time  the  case  was  ripe 
for  decision  as  against  Harrison,  although  sufficient 
appeared  then  to  induce  me  to  think  that  he  had 
employed  O'Byrne  to  act  in  violation  of  the  law. 
It  subsequently  appeared  to  the  court  to  be  neces- 
sary to  call  upon  Harrison  and  O'Byrne  to  explain, 
if  they  were  able  to  do  so,  the  mode  of  dealing  be- 
tween them.  We  are  now  about  to  make  absolute 
the  conditional  order  that  was  made  for  that  pur- 
pose. The  Chief  Baron  has  fully  stated  the  grounds 
of  oar  decision.  This  ease  is  not  to  be  regarded  as 
affecting  those  whom  attorneys  residing  in  the  coun- 
try intrust  with  their  business.  A  person  so  em- 
ployed imder  the  authority  of  an  attorney  may  con- 
duct bis  business,  but  it  must  be  his  business. 
Perhaps  we  would  not  lay  down  the  rule  too  broadly 
by  saying,  that  in  every  instance  the  attorney  must 
be  the  first  mover.  In  the  present  case  the  employ- 
ment of  0*Byrne  was  not  to  conduct  the  business 
of  Harrison,  but  to  look  for  business  wherever  he 
could,  and  to  make  use  of  the  name  of  Harrison 
as  attorney  in  that  business.  We  cannot  conceive 
that  O'Byrne  would  act  without  the  expectation  of 
profit,  nor  that  Harrison  would  allow  his  name  to 
be  tuied  without  deriving  some  profit  from  the  ar- 
rangement. Such  being  the  object  of  the  employ- 
ment of  O'Byrne,  he  was  to  sue  out  writs — he  says 
in  plain  simple  cases — to  proceed  with  the  suits, 
and'  it  is  not  stated  that  he  was  not  authorized  to 
go  on  to  judgment.  He  was  also  to  look  out  for 
clients,  and  to  proceed  in  this  manner  for  his  cli- 
ents I  dhuuld  call  them,  not  the  clients  of  Harri- 
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son.  This  is  a  mode  of  dealing  which  I  conceive 
to  be  contrary  to  the  express  words  and  policy  of 
the  Act  of  Parliament,  whether  it  be  in  reference 
to  the  public  in  general  or  to  the  profession,  of  at- 
torneys themselves,  to  whom  the  public  must  be 
largely  indebted  when  they  conduct  themselves  as 
they  generally  do ;  but  if  such  proceedings  were 
sanctioned,  they  would  lead  not  only  to  the  injury 
of  the  profession,  but  to  enormous  injustice  to  the 
public  at  large.  Let  us  see  what  occurred  in  the 
present  case.  In  one  of  these  simple  cases  O'Byrne 
succeeds  in  obtaining  a  client,  and  upon  one  bill  of 
exchange  three  writs  of  summons  are  issued.  One 
of  the  parties  sued  was  ready  and  willing  to  pay 
the  debt  and  costs,  but  there  was  no  one  to  be 
found  to  receive  either  the  one  or  the  other.  There 
may  be  cases  in  which  three  parties  should  be  sued 
upon  one  bill  of  exchange,  but  it  is  not  a  practice 
that  should  be  encouraged  or  exercised  by  a  per- 
son who  is  not  an  officer  of  the  court.  It  has  been 
fully  argued  upon  the  part  of  these  persons  that 
they  did  not  think  that  they  were  acting  impro- 
perly, or  in  contempt ;  but  the  intention  of  an  act 
contrary  to  the  provisions  of  an  Act  of  Parliament 
is  not  so  much  to  be  considered,  as  whether  or  not 
the  act  has  been  committed;  and,  if  so,^such  an 
act  must  be  treated  as  a  contempt.  We  cannot 
pass  it  over  upon  the  ground  that  it  is  the  first  time 
that  it  has  been  brought  before  the  court.  The 
practice  must  be  put  a  stop  to,  and  the  court  must 
commence  some  time  or  other.  However,  it  is  not 
a  case  for  exemplary  punishment,  and  therefore  we 
shall  order  that  the  attachments  are  not  to  issue 
until  further  order,  but  this  must  be  upon  payment 
of  costs. 

Greene,  B. — The  case  has  been  dealt  with  so 
fully  by  the  other  members  of  the  court,  and  so 
perfectly  in  accordance  with  my  views,  that  I  need 
only  say  that  I  entirely  concur. 

Rule  accordingly. 


Michaelmas  Term,  1854. 

M*NAiiARA  V.  O'LooBUBN. — Nov.  8. 

Practice — Taxation  of  CosU — Appeal  to  principal 
Taxing  Master— U  i^  17  Vic  c.  55,  ss.  3  i^  4  ♦ 

16  &  17  Vic.  c.  bb,  sec.  3,  **The  buginess  to  be  traos- 
acted  by  suoh  officers  shall  be  the  taxing  of  all  such  costs  as 
are  specified  in  the  said  recited  Act  of  the  first  and  second 
jears  of  the  reign  of  Ring  George  the  Fourth,  and  thereby 
directed  to  be  taxed  by  the  Taxing  Officers  for  Common 
Law  business ;  the  business  of  the  said  office  shall  be  divided 
between  the  said  officers  as  they  shall  from  time  to  time  find 
most  expedient,  subject  however  to  the  approbation  of  the 
Lord  Chief  Justice  of  her  Migesty's  Court  of  Queen's  Bench 
in  Ireland;  such  distribution  and  arrangement  to  be  reduced 
to  writing,  with  the  approval  thereof  by  the  said  Lord  Chief 
Justice  under  his  hand:  and  if  the  said  officers  shall  not 
agree  to  such  distribution  or  arrangement,  it  shall  and  may 
be  lawful  for  the  said  LordChief  Justice  by  an  order  under  his 
hand  to  direct  in  what  manner  and  proportion  such  business 
shall  be  divided  between,  and  transacted  by,  the  said  two 
officers ;  and  in  all  and  every  case  where  any  party  or  per- 
son is  dissatisfied  or  feels  himself  aggrieved  by  the  decision 
of  the  Assistant  Taxing  Officer,  it  ^U  and  may  be  lawful 
for  such  party  or  person,  before  the  bill  of  costs  shall  be 
certified,  to  bring  the  item,  question,  or  other  matter,   by 
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A  hUl  ofeoiU  in  an  action  of  tre$pa$s  had  gam 
before  the  Assistant  Taring  Ofieei\  and  he 
had  made  and  signed  a  certificate  of  his  taxa^ 
tion.  The  deferSant  made  an  application  to 
the  court  that  the  opcer  should  review  his  taxa* 
tion^  which  was  refused  (but  without  prejudice) 
upon  the  grounds  that  the  matter  should  have  been 
previously  carried  bt/  appeal  under  16  ^r  17  Via, 
c.  55,  1.  3,  before  the  principal  Taxing  Master, 
The  defendant  then  served  notice  upon  the  other 
party  to  appear  before  the  principal  officer^  which 
the  latter  accordingly  didt  but  under  protest,  on 
account  of  the  certificate  having  beerifUed  and  ex* 
ecution  issued  in  the  meantime.  The  principal 
officer  nevertheless  (the  Assistant  Master  having 
refused  to  view  his  taxation)  undertook  to  tax 
the  costSf  and  rescind  the  taxation-  of  the  assistant 
Master;  but  ultimately  adopted  the  several  items 
as  taxed  by  the  latter.  This  was  an  application 
that  the  taxation  so  made  should  be  reviewed. 
Held,  that  before  an  application,  such  as  the  pre" 
sent  one,  could  be  made  for  the  purpose  ofreview' 
ing  a  taxation  of  costs  made  by  the  Assistant  TaX' 
ing  Master,  ike  question  should  be  previously 
carried  by  appeal  {under  1 6  ^r  1 7  Vic.  c.  55,  s.  3,) 
before  the  pHncipal  Taxing  Master, 

Held  also,  that  the  taxation  in  the  present  case  did 
not  substantially  amount  to  a  taxation  by  theprin* 
cipal  officer,  so  as  to  enable  the  defendant  to  apply 
to  the  court  for  a  review  of  taxation. 

The  principal  Taxing  Master  does  not  possess  ort- 
ginal  jurisdiction  to  cancel  the  taxation  of  the  As* 
sistant  Taxing  Master, 

In  certain  exceptional  cans,  apai-ty  may  appeal  im* 
mediately  from  the  taxation  of  the  Assistant  Mas^ 
ter  to  the  court. 

This  was  an  application  that  the  Taxing  Officer 
should  review  his  taxation.  It  was  an  action  for  a 
trespass  in  which  the  plaintiff  bad  succeeded  upon 
some  of  the  issues,  and  the  defendant  upon  others; 
and  the  present  applieation  was  made  on  behalf  of 
the  latter.  It  appeared  that  these  costs  had  been 
carried  for  taxation  before  the  Assistant  Taxing 
Master  in  the  first  instance,  that  the  taxation  had 
been  completed  by  him,  and  that  he  had  certified  the 
taxation,  but  the  certificate  had  not  been  then  filed. 
An  application  had  been  made  upon  the  last  day  of 
Trinity  Term  that  the  taxation  of  these  oosU  (as 

waj  of  appeal  from  the  decision  of  the  assistant  officer,  be" 
fore  the  principal  officer,  who  shall  with  aU  convenient  des- 
patch dispose  of  the  item,  question,  or  other  matter  to 
brought  before  him  on  such  appeal." 

Section  4;  •'  The  said  two  officers  appointed  or  to  be  ap- 
pointed under  the  provisions  of  this  Act,  shall  have  the  same 
power  and  authority,  and  be  subject  to  the  same  regulations 
as  to  duties  and  attendance,  as  are  given  and  contained  with 
reference  to  Taxing  Officers  in  and  by  the  said  hcrein-before 
recited  Acts  of  the  1st  and  Snd  years  of  the  reign  of  King 
George  the  Fourth,  and  of  the  7th  and  8th  years  of  the 
reign  of  her  Majesty  Queen  Victoria;  and  all  and  every  the 
provisions,  powers,  authorities,  and  directions  contained  in 
the  said  recited  Acts  or  either  of  them,  with  reference  to 
the  Taxing  Officers  created  thereby,  so  far  as  the  same  shall 
be  consistent  with  the  alterations  hereby  effected,  shall  be 
and  be  deemed  applicable  to  the  Taxing  Officers  appointed 
or  to  be  appointed  under  this  Act,  and  tothe  taxation  of  costs 
by  them  or  either  of  them,  and  all  matters  and  proceedings 
belonging  to  or  connected  with  the  business  thereof." 


certified  by  the  Assistant  Taxing  Master)  should  ba 
reviewed ;  bat  the  court  refused  the  motion,  upon 
the  grounds  that  the  proper  course  of  the  defendant 
would  have  been  to  have  proceeded  by  appeal  to 
the  principal  Taxing  Master,  before  making  an  ap- 
plication to  the  court.  This  order  was  made  with- 
out prejudice  to  any  subsequent  application  that  the 
defendant  might  be  disposed  to  mnke  in  the  case» 
Subsequently  to  the  refusal  of  this  application  the 
defendant  served  notice  upon  the  opposite  party  to 
go  before  the  principal  Taxing  Officer  for  the  pur- 
pose of  taxing  these  costs ;  and  counsel  on  behalf 
of  tbe  plaintiff  appeared  accordingly,  but  under 
protest,  upon  the  grounds  that  the  time  for  appeal 
to  the  priniiipal  Taxing  Ofiicer  had  expired  under 
the  provisions  of  16&  17  Viae.  55v  s.  d,  and  that  the 
certificate  already  given  had  since  been  filed  and  exe- 
cution issued.  The  defendant  then,  at  the  sugges- 
tion of  the  principal  Taxing  Master,  applied  to  the 
Assistant  Taxing  Master  to  review  his  Ibrnser  tasu- 
tion,  but  the  latter  having  refused  to  do  so,  the 
principal  Taxing  Ofiicer  rescinded  the  taxation  of 
costs  as  made,  and  entered  the  matter  in  his  list, 
not  by  way  of  appeal,  but  as  an  original  taxation 
of  the  costs.  But  he  subsequently,  in  his  taxation^ 
adopted  the  several  items  of  the  former  taxation. 

Sir  Caiman  O^Loghlen,  Q,  C,  in  support  of  the 
motion. 

Brereton,  Q.  C,  contra. — There  is  a  preliminary 
objection  to  this  application,  namely,  that  the  ques- 
tion should  have  been  first  brought  before  the  prin- 
cipal Taxing  Master  on  appeal  under  the  provisions 
of  16  &  17  Vic.  cap.  65,  s.  3.  ^Pennefather,  B. — 
We  will  hear  the  other  side  upon  that  question.] 

Sir  Colmnn  O'Loghlen,  Q.  C,  (with  him  •/• 
D,  Fitzgerald,  Q.  C) — The  original  application 
of  the  defendant  to  this  court  having  been  refused, 
the  plaintiff  filed  this  certificate  of  costs  for  the  pur- 
pose of  preventing  an  appeal  to  the  principal  Tax* 
ing  Officer,  but  the  latter  nevertheless  proceeded 
to  a  taxation  of  the  costs,  the  Assistant  Master  hav* 
ing  refused  to  re-consider  the  matter.  There  are 
certain  cases  specified  in  a  letter  signed  by  the  Chief 
Justice  of  the  Court  of  Queen's  Bench  in  whicfi  the 
Assistant  Master  is  the  proper  person  t6  tax  costs 
in  the  first  instance,  but  in  cases  like  the  present 
either  of  the  officers  has  a  co-ordinate  power  to 
arrange  the  taxation  between  themselves;  and  there- 
fore the  present  application  is  to  be  regarded  as  an 
application  that  Xh^principcd  Taxing  Officer  shouM 
review  his  taxation ;  an  appeal  from  one  officer  to 
the  other  not  being  in  such  cases  in  practice  deemed 
requisite,  and  the  objection  made  to  the  former  ap- 
plication being  thereby  removed.  [^Richards,  B. — 
We  should  be  unwilling  to  interfere  with  the  practice 
of  the  office ;  but  it  is  very  questionable  whether 
the  principal  Taxing  Master  has  the  power  to  treat 
the  taxation  of  the  other  officer  as  so  much  waste 
paper,  and  proceed  to  a  re-taxation,  the  matter  not 
being  regularly  brought  before  him  on  appeal.  If, 
however,  such  be  the  case,  your  present  motion  is  a 
proper  one;  but  that  is  a  question  quite  distinct 
from  the  consideration  whether  or  not  the  case  is 
coram  nonjudice,"]  The  taxation  df  these  costs  by 
the  Assistant  Officer  was  in  aid  of  the  principal  offi- 
ceCf  and  therefore  the  latter  considered  it  as  his 
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owa  taxation,  and  andertook  to  review  it  without 
a  regullir  appeal,  which  the  defendant  could  not 
bring,  the  other  party,  who  had  the  carriage  of  the 
certificate,  having  filed  it  in  the  meantime.  fJRtcA- 
ardg^  B. — I  conceive  that  it  id  the  duty  of  a  party 
receiving  the  certificate  of  the  Master,  if  he  does 
not  quarrel  with  the  items,  to  file  it  at  once,  and  not 
to  keep  the  matter  open.  Pennefather;B, — We  can- 
not hold  that  the  taxation  before  the  Assistant  Mas- 
ter was  coram  non  judice,  as  we  think  that  he  had 
full  jurisdiction  to  tax  the  costs ;  and  if  the  party 
was  dissatisfied  with  his  taxation,  he  should  have 
immediately  adopted  the  mode  provided  by  the  sta- 
tute— namely,  an  appeal  to  the  other  officer.J  The 
question  altogether  depends  upon  the  construction 
of  16  &  17  Vic,  ca|>.  65,  s.  3.  Under  the  former 
Act,  1  ft  2  Geo.  4,  cap.  53,  there  was  no  doubt  but 
that  a  party  could  have  appealed  directly  from  the 
taxation  of  either  of  these  officers  to  the  court ;  and 
it  is  submitted  that  this  right  is  not  taken  away  by 
the  present  Act ;  and  the  other  side  must  contend 
that  the  provisions  of  section  3  (by  which  the  power 
of  appeal  to  the  principal  officer  is  for  the  first  time 
created)  are  mandatori/,  and  that  the  court  can  in 
no  case  entertain  an  application  of  this  nature,  ex- 
cept it  be  preceded  by  such  an  appeal;  but  the  lan« 
gnage  of  that  section  is;^  that  the  party  in  such  case 
may  appeal  to  the  other  officer  if  he  be  dissatisfied 
ifvith  the  taxation  of  the  assistant.  [^Penne/ather, 
S. — The  word  "may"  in  an  Act  of  Parliament 
oilen  has  the  force  of  "shalP  (as  in  the  case  of  sug- 
gesting breaches  on  bonds),  where  it  is  the  object 
of  the  Legislature,  aad  conducive  to  the  public 
good,  that  it  should  be  so ;  and  the  present  case 
appears  to  me  to  be  one  of  that  nature.]  It  is  ad- 
mitted that  it  may  be  so  in  some  cases;  but  the 
power  of  appeal  to  the  court  existed  long  before 
the  passing  of  this  Act,  which  for  the  first  time 
gave  the  right  of  appealing  to  the  principal  Tax- 
ing Master,  and  does  not  interfere  with  the  other 
jurisdiction.  If  the  inherent  power  of  the  court 
were  to  be  so  restricted,  clear  mandatory  words 
should  have  been  used;  but  in  either  case  the  tax- 
ation having  gone  before  the  principal  Master,  the 
court  may  now  entertain  the  motion. 

Brereton^  Q,C.  in  reply. — This  cannot  be  treated 
as  an  original  taxation  before  the  principal  officer, 
as  he  had  no  right  to  rescind  the  proceedings  before 
the  assistant  master,  except  upon  a  regular  appeal; 
for  what  would  be  the  use  of  the  power  of  appeal 
created  by  16  &  17  Vic  c.  55,  if  he  had  the  power 
of  acting  in  this  manner  ?  The  two  officers,  both 
under  this  Act  and  the  former,  (1  &  2  Geo.  4,  c 
83,)  were  and  are  co-ordinate,  and  the  terms  **  prin- 
cipal** and  **  assistant**  are  not  to  be  distinguished, 
save  onlv  as  to  the  right  of  appeal  to  the  former. 
VPennefadierf  B. — If  the  principal  officer  had  made 
nis  decision  regularly,  there  is  no  doubt  that  this 
motion  could  be  entertained  by  the  court,  and  the 
only  question  is,  whether  what  took  place  may  be 
regarded  as  substantially  ambuuting  to  a  taxation 
of  the  costs  by  him,  and  that  thus  the  grounds  upon 
which  the  original  motion  was  refused  have  been 
removed.]  The  entire  proceedings  before  the  prin- 
cipal taxing  master  were  under  protest.  The  in- 
tention of  the  Legislature  clearly  was,  that,  at  any 


rate  in  ordinary  cases,  the  court  should  be  relieved 
from  entertaining  the  consideration  of  small  matters 
of  costs;  and  there  is  no  fatality  in  this  case  render- 
ing the  interposition  of  the  court  necessary.    . 

Pennefathbb,  B.* — The  court  has  received 
considerable  assistance,  and  much  light  has  been 
thrown  upon  this  case,  by  the  able  arguments  of 
counsel  on  both  sides.  This  is  a  question  of  much 
importance,  depending  upon  the  construction  of  this 
statute,  the  16  &  17  Vic  c  55,  ss.  3,  4,  by  which 
the  pre-existing  mode  of  taxation  has  been,  to  a 
certain  extent,  altered.  Under  the  former  statute 
of  Geo.  4,  two  coequal  taxing  officers ^were  ap* 
pointed  ;  but  no  power  of  appeal  from  one  to  the 
other  was  given,  and  therefore,  if  either  party  was 
dissatisfied  with  the  taxation  of  costs  by  either  of 
these  officers,  his  course  was  to  come  to  the  court 
for  assistance.  The  latter  statute,  in  remodelling 
the  office,  has  created  a  power  of  appeal.  It  pro- 
vides that  there  are  to  be,  as  before,  two  taxing 
officers;  but  not  exactly  co-ordinate,  for  one  is 
called  the  <* principal**  and  the  other  the  *« assistant;** 
but  it  provides  that  in  all  cases  (consistently  with  the 
alteration  so  introduced)  their  jurisdiction  is  to  con- 
tinue the  same  as  under  the  former  Act.  It  there- 
fore becomes  necessary  to  consider  what  is  the  ope- 
ration of  the  third  section  ;  and  it  provides  that  if 
either  party  be  dissatisfied  with  the  taxation  of  the 
assistant- master,  <<  it  shall  and  may  be  lawful**  for 
such  party  or  person,  before  the  bill  of  costs  has 
been  certified,  '^to  appeal  from  the  assistant  to  the 
principal  officer."  The  question  therefore  is,  what 
construction  is  to  be  put  upon  these  words  ?  It 
appears  to  me  that  the  words  <*  before  the  bill  of 
costs  shall  be  certified"  mean  the  certifying  of  the 
taxation  by  the  assistant-master,  and  therefore  that 
the  party  dissatisfied  with  this  taxation  shall  and 
may  appeal  before  the  costs  were  so  certified.  What 
therefore  is  the  fair  construction  of  these  words  ? 
He  ^  shair  appeal,  that  is  to  say,  it  shall  be  his 
duty  so  to  do  iif  he  be  dissatisfied  with  the  taxation, 
and  in  this  case  he  has  not  done  so  before  the  sign* 
ing  of  the  certificate.  An  application  was  made 
last  Term  to  set  aside  the  taxation  of  the  assistant- 
master,  but  the  court  being  of  opinion  that  the 
course  laid  down  by  the  statute  had  not  been  par- 
sued,  refused  the  application ;  not  however  laying 
down  any  rule  to  the  effect  that  the  jurisdiction  m 
the  court  had  been  restricted  by  the  Act  of  Parlia- 
ment, but  being  of  opinion  that  the  coarse  prescribed 
by  the  Act  of  Parliament  should  be  followed,  ex* 
cept  in  cases  of  fatality  or  others  of  a  clearly  excep- 
tional nature,  and  that  it  would  not  feel  itself  boond 
to  be  called  into  activitv  except  the  provisions  of 
the  statute  were  carried  out.  Nevertheless,  in  re« 
fusing  that  application,  the  court  at  the  time  made 
this  salvo,  that  the  party  should  not  be  prejudiced 
by  the  order,  in  case  he  should  renew  the  appUca- 
tioD,  in  order  that  he  might  be  thos  enabled  to 
effect  a  retaxation  of  the  costs,  and  open  the  ques- 
tion again,  it  being  one  that  had  thus  for  the  first 
time  come  before  the  court.  We  now  come  to  oon^ 
sider  the  matter  as  presented  to  us  upon  the  present 
application.    It  has  been  admitted  upon  both  sides 

*  Pigott  C«  B.  was  absent. 
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that  no  appeal  was  made  to  the  principal  master 
within  the  time  provided  by  the  statute,  bat  it  is 
contended,  although  such  is  the  case,  yet  that  the 
principal  master  did  substantially  consider  &nd 
decide  upon  these  costs.  It  does  not  strike  us  that 
such  is  the  case.  There  is  frequently  a  difficulty 
in  the  taxation  of  costs.  The  Act  points  out  a  sa- 
lutary coarse  to  be  pursued  in  such  cases  ;  but  that 
course  has  not  been  adopted  in  this  case,  and  in 
fact  the  judgment  of  the  principal  taxing  master 
has  not  been  given  in  the  manner  pointed  out  by 
the  Act  of  Parliament*  When  the  matter  came 
before  him,  the  plaintiff  objected  to  his  going  into 
the  case,  and  protested  against  the  proceedings ; 
the  officer  nevertheless  went  on  with  the  taxation 
of  the  costs,  regarding  the  taxation  that  had  been 
made  by  the  assistant  taxing  officer  as  his  own  tax-r 
ation.  No  regular  taxation  has  been  made  by  the 
principal  officer.  5}o  summons  to  tax  before  him 
was  served;  and  the  business  would  have  been 
much  better  done  in  the  regular  way.  We  there- 
fore  think  that  there  is  a  sufficient  case  before  us 
for  requiring  the  adoption  of  the  rule  as  laid  down 
in  the  Act,  and  which  is  to  be  used  except  in  cer- 
tain cases.  I  make  use  of  this  latter  expression, 
there  being  nothing  in  the  Act  to  take  away  the  in- 
herent power  of  the  court  in  these  matters,  which 
may  therefore  in  certain  cases  be  called  into  opera- 
tion. But  we  do  not  think  that  the  present  case  m 
one  of  this  nature,  and  therefore  we  think  it  more 
advisable  that  the  rule  as  laid  down  by  the  Act  of 
Parliament  should,  generally  speaking,  be  adopted 
in  cases  like  the  present.  Therefore  we  are  of  opi- 
nion that,  upon  this  objection  that  has  been  raised 
by  the  plaintiff's  counsel,  we  should  not  entertain 
the  present  question ;  however,  having  already  re- 
fused the  original  nsotion  with  costs,  and  having, 
perhaps,  by  the  order  then  made  induced  the  de- 
fendant to  reopen  the  question,  we  shall  now  refuse 
the  motioo,  but  without  costs. 

BfCHARDB,  B.,  concurred. 

Greens,  B.— ^I  fully  eon  cur  in  the  judgment  of 
the  court,  as  expressed  bymy  brother  Pennefather. 
This  is  an  application  to  us  to  review  the  taxation 
of  the  principal  taxing  master  $  and  I  for  one  do 
not  see  how  we  could  entertain  suoh  an  application, 
without  at  the  same  time  recognizing  the  act  of  the 
principal  taxing  master  in  assuming  original  juris- 
diction to  cancel  the  acts  of  his  co-ordinate  officer 
in  the  taxation*  of  these  costs;  and  it  is  for  this  rea- 
son especially  that  I  concur  in  the  judgment  of  the 
court.  I  also  think  that  it  is  salutory  that  it  should 
be  understood  that  in  oases  of  this  nature,  before 
the  court  is  resorted  to,  parties  dissatisfied  with  the 
taxation  of  tlie  assistant  master  are  to  go  before  the 
co-ordinate  officer  in  the  manner  provided  by  the 
Act. 


Motion  refused  without  costs. 


CONSOLIDATED  CHAMBER.     ^ 

Coram  Pennepathbr,  B. 

Blake  v.  Mannion. — July  16. 

Ejectment — Issues — Mesne  rates — Statute  of  lA* 
mitations. 

In  efectment,  wJiere  the  defence  was,  that  the  plain* 
tijf  was  barred  by  the  Statute  of  Limitations^  the 
court  allowed  the  parties  to  depart  from  the  Form 
of  Issue  given  by  the  Common  Law  Procedure 
Acf-i  in  ot  der  to  enable  the  plaintiffl  if  suocess/ulf 
to  recover  Mesne  rates,  from  a  date  anterior  to 
the  commencement  of  the  action^  and  to  enable  the 
defendant  to  raise  the  Question  as  to  whether  the 
plaintiff  urns  barred  by  the  statute  at  the  com* 
mencement  of  the  action. 

WilRam  Duggan  applied  to  the  court  to  settle  the 
issues  in  this  case,  which  was  an  ejectment  on  the 
title.  The  summons  and  plaint  stated  that  the 
plaintiff,  on  the  1st  day  of  January,  1845,  was  en- 
titled to  the  possession  of  the  premises.  The  de- 
fendant filed  his  defence  in  the  form  given  in  the 
schedule  to  the  Common  Law  Procedure  Act,  and 
the  abstract  of  issues  was  also  in  the  form  given  bi 
that  schedule,  (see  Ferg.  C.  L.  Proc  Act,  pp.  25i 
and  235.)  The  defendant  returned  the  abstract 
having  altered  the  issue  so  furnished,  and  having 
put  it  in  these  words,  "  Whether  the  plaintiff  was 
entitled  to  the  possession  of  the  premises  ou  the  day 
of  the  commencement  of  the  action,''  the  effect  of 
which  would  be  to  limit  the  right  of  the  plaintiff  to 
recover  mesne  rates  from  the  day  when  the  action 
was  commenced. 

Fitzgibbon,  Q.C,  for  the  defendant,  submittecl 
that  the  issue  so  framed  was  the  proper  one,  the 
defendant's  case  being  that  the  plaintiff  was  barred 
by  the  Statute  of  Limitations  in  the  year  1853,  and 
if  the  issue  as  framed  by  the  plaintiff  were  to  be  the 
issue  to  be  tried,  the  defendant  would  be  precluded 
from  the  defence  of  the  statute  if  the  plain  tiff  showed 
he  was  entitled  to  the  possession  on  the  1st  day  of 
January,  1845  ;  and  as  to  mesne  rates,  he  submitted 
that  the  plaintiff  was  not  bound  by  the  day  of  the 
demise  stated  in  the  plaint. 

Pennefather,  B. — The  abstract  fbmished  by 
the  plaintiff  is  undoubtedly  in  the  form  given  by  the 
Act,  but  if  that  form  were  literally  followed,  the 
difficulty  suggested  by  the  defendant's  counsel  might 
certainly  arise.  But  on  the  other  hand,  if  the  issues 
as  tendered  by  the  defendant  were  adopted,  the 
plaintiffs  right  to  mesne  rates  might  be  prejudic^. 
To  avoid  either  of  these  contingencies,  I  shall  sug- 
ffest  two  issues,  which  I  think  will  get  rid  of  the 
difficulty :  1st,  Whether  the  plaintiff  was  entitled 
to  the  possession  of  the  premises  on  the  day  of  the 
commencement  of  the  action ;  2ndly,  If  so,  whether 
he  was  entitled  to  such  possession  on  the  1st  day 
of  January,  1845,  or  any  and  what  day  subsequent 
thereto. 

These  issues  were  accepted  by  both  parties. 
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JUDICIAL  COMMITTEE  OF  THE 
PRIVY  COUNCIL— 1854* 
f  Reported  by  B.  W.  Osbobkb.  Eaq.,  Bairiater-at-Law.] 
In   the  Matter  of  Richard  Lawless   and 
OTHERS,  Owners  ;  Henry  Campion  and 
OTHERS,  Petitioners. — Oct.  20, 21. 
RemewtMe  Leasehold  Convereion  Act — Compensa- 
tion for  loss  of  reversion. 
Where  a  landlord  is  seised  in  fee  simple  of  the  re- 
tfersiottf  expectant  on  a  tease  fir  lives  renewable 
for  ever,  and  ie  not  likelp  to  suffer  any  special 
lose  btf  the  conversion  of  his  tenants  interest  into 
a  perpetuity,  the  renewal Jine  being  nominal,  he  is 
•  not  entitled  to  compensation  under  the  5th  section 
of  the  Renewable  Leasehold  Conversion  Act. 
Ex  parte  Knox,  (3  Ir.  Ch.  Rep.  57,)  overruled 
This  was  an  appeal  by  the  vicars  choral  of  St. 
Patrick,  Dublin,  from  an  order  of  the  Commission- 
ors  for  the  Sale  of  Incumbered  Estates  of  the  10th 
of  July,  1854,  confirming  a  conditional  order  of 
the  24th  of  May,  1854,  for  the  conversion  into  a 
fee  farm  grant  of  the  lease  bearing  date  the  10th 
of  May,  1822,  of  a  parcel  of  ground  situate  in  St. 
Michaers  Hill,  in  the  County  of  the  city  of  Dub- 
lin.    From  the  petition  it  appeared  that  by  lease 
bearing  date  the  10th  of  May,  1822,  and  made  by 
the  Commissioners  of  Wide  Streets  for  the  City  of 
Dublin,  of  the  one  part,  and  Richard  Bergan,  of 
the  other  part,  the  said  Commissioners  being  seised 
in  fee  simple  of  a  plot  of  ground  in  St.  Michael's 
Hill,  demised  the  same  unto  Richard  Bergan  for 
three  lives  therein  named,  and  the  survivors  and 
•orvivor  of  them,  and  for  and  during  the  life  and 
lives  of  ail  such  other  person  or  persons  as  should 
for  ever  thereafter  be  added  thereto  by  virtue  of 
the  covenant  for  renewal,  subject  to  the  payment  of 
the  yeariy  rent  of  £30  15s.,  late  Irish  currency,  with 
the  usual  covenants,  &c.,  for  payment  of  rent,  and  re- 
entry, and  distress;  and  also  a  covenant  for  renewal 
in  the  words  following:  "  And  the  said  three  Com- 
missionersy  parties  hereto,  do  hereby  for  themselves, 
and  the  rest  of  the  said  Commissioners,  their  suc- 
cessors and  assigns,  covenant,  promise,  and  agree 
to  and  with  the  said  Richard  Bergan,  his  heirs  and 
assigns,  in  manner  following,  that  is  to  say,— that 
opon  the  death  of  the  said  Richard  Bergan,  Mala- 
cbias  Bergan,  and  Eliz.  Ber«in,  or  any  of  them, 
which  shall  first  happen,  and  within  six  calendar 
months  to  be  computed  from  the  day  of  the  death 
of  such  persons  so  happening  first  to  die,  upon  the 
payment  of  one  pepper-corn  as  a  fine  and  payment 
of  all  rent  to  the  said  Commissioners,  their  succes- 
sors or  assigns,  and  naming  the  life  of  any  other 
person  in  the  place  and  stead  of  the  person  so  hap- 
pening first  to  die  as  aforesaid ;  they,  the  said  Com- 
missioners, their  successors  or  assigns,  shall  and  will 
add  and  insert  to  the  time  and  term  of  this  lease 
the  life  of  such  person  so  nominated  in  the  place 
and  stead  of  the  person  so  happening  first  to  die 
a«  aforesaid ;  which  life  to  be  nominated  and  m- 
•erted,  is  to  be  endorsed  on  this  lease,  or  written 


The  foUowing  Privy  Councillors  were  present: The 

Lord  ChanceUor»  Monahan,  C.J.,  the  Right  Hon.  F. 
BlaokJ»iame,  the  Bight  Hon.  B.  Keating,  Judge  of  Prer^ 
Srative  Ckmrt,  and  the  Bight  Hon.  /,  Napier. 


in  a  deed,  label,  or  parchment  to  be  affixed  to  this 
lease  for  that  purpose ;  or  in  a  separate  deed  or 
writing,  declaring  the  life  or  lives  last  failing,  and 
the  life  or  lives  so  added  in  lieu  thereof,  and  in  like 
manner  from  time  to  time,  successively  for  ever 
hereafter  on  the  failure  of  every  other  several  life 
and  lives  in  this  lease  now  named,  or  hereafter  to 
be  nominated ;  and  upon  the  like  payment  of  the 
fine  of  one  pepper-corn,  and  payment  of  all  rent 
by  the  said  Richard  Bergan,  his  heirs  or  assigns 
within  six  calendar  months  after  the  death  of  every 
other  snch  several  life  or  lives  in  beinff,  and  so  to 
be  nominated  as  aforesaid,  unto  the  Commission- 
ers, their  successors  and  assigns,  upon  the  like  no- 
mination of  any  other  life  and  lives  successively, 
in  lieu  of  every  other  such  several  life  and  lives  of 
such  person  or  persons  so  successively  dying  as 
aforesaid ;  which  life  and  lives  to  be  added  and  in- 
serted successively,  are  to  be  endorsed  on  this  lease, 
or  written  on  deeds,  labels,  or  parchments  to  be  af- 
fixed hereunto,  or  in  separate  deeds  or  writings  de« 
daring  the  life  and  lives  so  failing,  and  the  life 
and  lives  so  added  in  lieu  thereof,  so  that  the  said 
Richard  Bergan,  his  heirs  and  assigns,  may  at  all 
times  for  ever  hereafter  have  a  term  for  three  lives 
in  being,  and  undetermined  in  the  said  premises,  at 
and  under  the  rents  and  covenants  herein  contain- 
ed, all  which  deeds  of  renewal  are  to  be  at  the 
proper  costs  and  charges  of  the  said  Richard  Ber- 
gan, his  heirs  or  assigns.     And  the  said  Richard 
Bergan  doth  hereby  for  himself,  his  heirs,  and  as- 
signs, covenant,  promise,  and  agree,  to  and  with 
the  said  Commissioners,  their  successors  and  as« 
signs,  that  he,  the  said  Richard  Bergan,  his  heirs 
and  assigns,  shall  and  will  after  the  death  of  every' 
person  and  persons  for  whose  life  the  premises  are 
herebjr  demised,  and  of  every  other  person  or  per- 
sons tor  ever  hereafter  to  be  nominated  and  added 
hereunto,  according  to  the  covenants  and  agree- 
ments herein  contained,  nominate  and  appoint  one 
other  person  or  persons  in  the  place  and  stead  of 
every  other  person  and  persons  so  dying,  and  at 
the  same  time  pay  to  the  said  Commissioners,  their 
successors  or  assigns,  one  pep|>er-4^m,  as  a  fine  on 
such  renewal,  and  likewise  all  arrears  of  rent  which 
shall  happen  to  be  then  due  for  the  further  and  bet- 
ter assuring  the  said  demised  premises  unto  the  said 
Richard  Bergan,   his  heirs  and  assigns,  accord- 
ing   to  the    true  Intent  and  meaning  of   these 
preifents."    After  the  execution  of  the  said  lease 
the  reversion  in  fee-simple,   expectant  upon  the 
determination    of  said   lease,    became  vested   in 
petitioners,    who  are  now   the   <*  owners  of  the 
reversion  "  within  the  meaning  of  the  terms  of  the 
^  Renewable  Leasehold  Conversion  Act  C  add  the 
estate  and  interest  of  the  lessee  under  said  lease  is 
now  vested  in  the  owners  in  this  matter,  who  are 
now  the  "  owners  of  the  said  lease "  within  the 
meaning  of  the  terms  of  the  said  Act.    That  Rich* 
ard  Bergan,  one  of  the  said  cestui  que  vies,  died  on 
the  27th  of  December,  1825;  Malachias  Bergan^ 
another  of  said  cestui  que  vies,  died  on  the  10th  of 
March,  1826 ;  and  said  Elizabeth  Bergan  is  also 
dead.    The  order  of  the  24th  of  May,  1854,  di- 
rected that  the  said  lease  should  be  converted  into 
a  fee  farm  grant  on  the  following  terms— .first,  the 
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fee  farm  rent  should  be  the  yearly  sum  of  £29  Is. 
7d.,  sterling,  in  lieu  of  tlie  rent  of  £31  late  cur- 
rency ;  secondly,  that  the  amount  due  for  arrears 
of  rent  up  to  the  1st  day  of  May,  1854,  after  de- 
ducting  the  proper  proportion  of  poor's  rate,  was 
£56  28.  Id.;  and,  thirdly,  that  there  were  no  ex- 
ceptions, reservations,  or  rights  under  covenants 
sought  to  be  comisuted  unless  cause  be  shown 
within  21  days  from  service  of  the  ocder.  The  pe- 
titioners, in  showing  cause  against  the  above  or- 
der, produced  as  evidence  the  affidavit  of  Maurice 
CoUes,  civil  engineer,  who  stated  that  he  was  ac- 
quainted with  the  marketable  value  of  the  interests 
of  tenants  holding  by  lease  for  lives  renewable  for 
ever,  and  of  the  interests  of  lessors  of  such  leases, 
and  that  the  difference  between  the  leasehold  and 
the  grant  in  fee  claimed  in  this  matter  would  be  at 
least  two  years'  purchase,  or  value  of  the  premises 
demised  by  the  said  lease,  in  favour  of  the  vicars 
choral  of  St.  Patrick's  Cathedral ;  and  that  he  was 
of  opinion  that  the  conversion  of  the  tenant's  es- 
tate or  lessee's  estate  for  lives  renewable  for  ever 
into  a  fee  farm  grant  would  increase  the  value  of 
the  said  lessees  to  that  extent  at  least,  and  that  the 
vicars  choral  would  be  entitled  to  have  an  annual 
sum  equal  to  the  interest  of  £5  per  cent,  per  an- 
num on  the  amount  of  two  years'  purchase  or  va- 
lue, added  to  the  fee  farm  rent  into  which  the  rent 
payable  under  the  said  lease  might  be  converted 
under  the  provisions  of  the  Renewable  Leasehold 
Conversion  Act;  and  that  he  had  come  to  that 
conclusion  because  he  considered  that  if  the  Re- 
newable Leasehold  Conversion  Act  had  not  been 
passed,  tenants  holding  by  leases  for  lives  renew- 
able for  ever  would  in  roost  cases  gladly  have  paid 
to  the  owners  of  the  reversion  held  by  them  there- 
under two  years'  purchase,  or  value  thereof,  for  a 
grant  in  fee  farm ;  and,  further,  because  he  consi- 
dered that  an  owner  of  a  reversion  in  premises  held 
by  lease  of  lives  renewable  for  ever,  and  who  had 
parted  with  the  rent  payable  thereunder,  but  re- 
tained the  bare  reversion  in  himself,  would  obtain 
about  two  years'  purchase  on  the  rent  for  it,  and 
therefore  that  the  fee  farm  makes  a  difference  of 
two  years'  purchase  in  the  tenants'  favour,  which 
comes  out  of  the  lessor's  pocket. 

/^.  A^  Fitzgerald^  Q.  C.  and  Harrison  for  the 
petitioner. — It  is  evident,  from  a  consideration  of 
the  statute  and  the  object  with  which  it  was  intro- 
duced, that  the  Legislature  regarded  the  rights  and 
position  of  the  landlord  and  tenant  in  a  lease  for 
lives  renewable  for  ever  in  precisely  the  same  way 
a  Court  of  Equity  would  have  done  in  the  case  of 
a  bill  filed  for  renewaL  The  object  of  the  court 
there  always  was  to  preserve  both  parties  in  the 
position  in  which  they  were  placed  by  the  original 
eontract,  Lennon  v.  Napper^  (2  Sch.  k  Lef.  682,) 
and  by  that  contract  the  landlord  had  not  only  his 
rent  and  covenants  but  also  a  reversion  with  many 
privileges  incidental  thereto.  By  the  second  sec- 
tion of  the  statute  the  landlord  is  secured  his  rent 
and  an  equivalent  for  renewal  fines,  and  by  the  3rd 
and  4th  exceptions  and  reservations  inteifering  with 
the  proper  cultivation  of  the  soil  are  commuted, 
and  certain  rights  compounded  for  by  consent. 
By  subsequent  «ectioris  covenants  which  ran  with 


the  reversion  are  made  to  run  with  the  estate  cre- 
ated by  conversion  under  the  Act,  and  every  means 
adopted  to  secure  both  parties  in  their  original  po- 
sition. Still  there  was  something  unprovided  fpr 
by  the  statute  until  the  5th  section  was  introduced, 
and  it  is  evident  from  an  attentive  consideration  of 
the  statute  that  it  would  be  incomplete  without  it, 
and  cases  may  be  pointed  out  which  must  have  been 
under  the  consideration  of  the  Legislature  when 
the  Act  passed  in  which  the  owner  of  the  reversion 
would  have  been  seriously  injured  but  for  such  a 
section.  For  example,  by  section  88  a  **  lease  in 
perpetuity"  is  declared  to  include  a  case  where  lands, 
&c.,  are  demised  "  for  one  or  more  life  or  lives, 
with  or  without  a  term,  or  for  years  determinable 
upon  one  or  more  life  or  lives,"  and  in  a  subsequent 
part  of  the  section  the  word  ^  covenant  for  perpe- 
tual renewal'*  is  declared  to  apply  to  a  covenant 
<<  given  in  respect  of  a  lease  or  under  lease  for  a 
term  of  not  less  than  ninety  years  determinable 
on  a  life  or  lives,  or  perpetual  right  of  renewal  on 
the  dropping  of  a  life  or  lives  within  the  terra  for 
which  such  lease  or  under-lease  may  have  been 
granted,  although  such  covenant  may  i\ot  give  right 
of  renewal  in  the  event  of  the  termination  of  such 
term  by  effluxion  of  time."  Now,  suppose  a  l^ase 
granted  for  ninety  years  determinable  on  a  life, 
with  a  covenant  for  perpetual  renewal  on  the  drop- 
ping of  the  life  within  the  term,  and  that  the  term 
of  years  is  within  a  year  of  expiring,  the  life  being 
upwards  of  90,  but  in  good  health  and  likely  to  live 
for  several  years.  The  purchaser  of  such  a  rever- 
sion before  the  Act  and  after  would  be  in  a  very 
different  position  if  the  statute  gave  the  tenant  a 
right  to  a  grant  under  the  Act  without  compensating 
the  landlord  for  the  loss  of  his  reversion.  rJfomi- 
han^  C.  J, — That  case  may,  in  case  it  should  ever 
arise,  afford  a  proper  instance  for  compensation 
under  section  5,  but  that  is  not  the  case  before  the 
court.]  No ;  but  it  shows  that  the  Legislature 
itself  contemplated  cases  where  a  loss  would  accrue 
from  a  deprivation  of  the  mere  reversion,  and  there- 
fore it  comes  in  every  case  to  a  question  of  evidence 
whether  that  loss  has  taken  place  ;  and  here  we 
have  the  affidavit  of  a  competent  person,  which  the 
court  is  bound  to  act  upon,  that  such  loss  has  oc- 
curred. {RU  Hon,  F.  Blackburne, — The  affidavit 
does  not  show  us  what  the  landlord  loses;  the  tenant 
may  gain,  but  that  is  not  enough.]  What  the  tenant 
gains  the  landlord  must  lose,  there  is  no  other  party 
from  whom  the  gain  can  be  derived,  and  as  the 
court  cannot  deal  with  the  amount  of  loss,  we  are 
entitled  to  a  reference  to  ascertain  it.  The  cases 
which  have  been  hitherto  decided  in  apparent  op- 
position to  this  view  of  the  Act,  cannot  conclude 
this.  In  Ex  parte  Somerville^  (2  Ir.  Jur.  203,)  the 
landlord  claimed  compensation  for  the  benefit  the 
tenant  acquired  by  being  relieved  from  the  litiga«  . 
tion  and  expense  incident  to  renewals,  and  for  this 
the  Master  of  the  Rolls  decided  he  was  not  entitled 
to  compensation.  The  next  case  was  that  of  Lord 
Donegall,  which  it  was  decided  did  not  differ  from 
an  ordinary  case  notwithstanding  the  provisions  of 
his  private  Act  of  Parliament.  This  decision  the 
Lord  Chancellor  affirmed,  where  however  the  ar- 
gument turned  on  the  same  point  as  in  the  Rolls 
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,  Then  comes  the  case  of  Ex  parte  Knox,  (3  Jr.  Ch. 
R.  57,)  where  the  Master  of  the  Rolls  in  a  maturely 
considered  judgment  decided  that  the  landlord  was 
entitled  to  compensation  for  the  loss  of  the  rever- 
sion under  circumstances  similar  to  those  in  the 
present  case* 

Biakey  Q.C^  (with  Morris,)  for  the  respondents. 
— The  case  was  not  one  of  reference  as  to  amount, 
but  of  determination  by  the  court  whether  the  ap- 
pellants were  entitled  to  any  compensation.  It 
was  manifest  the  Legislature,  in  convey  Inge  the  re- 
version to  the  tenant,  intended  to  deprive  the  land- 
lord of  all  chance  of  forfeiture,  and  of  the  power  to 
barrass  the  tenant  by  litigation,  but  did  not  intend 
that  he  should  obtain  any  compen!>ation  for  such 
loss,  although  previous  to  the  Act  a  prudent  ten- 
ant might  have  paid  something  to  be  free  from  the 
necessity  of  renewing.  It  being  conceded  that  such 
a  source  of  profit  was  not  a  loss  to  be  compensated 
for,  it  was  necessary  for  the  appellants  to  show  the 
loss  they  complained  of  did  not  arise  from  the  very 
cause  which  was  not  the  subject  of  compensation. 
That  the  affidavit  of  Mr.  CoUes,  relied  on  as  evi- 
dence by  the  appellants,  did  not  attempt  to  show 
that  the  loss  to  the  landlord  was  occasioned  from 
any  other  causes  than  those  which  it  was  clear 
the  Act  did  not  intend  to  be  compensated.  It 
was  not  necessary  to  discuss  whether  the  cases 
which  Mr.  Fitzgerald  has  discovered  as  coming 
within*  the  5th  section  were  within  it  or  not ;  if 
they  were,  he  had  removed  one  of  the  great  diffi- 
culties in  giving  effect  to  the  5th  section — but  it 
was  necessary  for  him  to  show  the  present  case 
came  within  it — and  while  it  was  admitted  the  5th 
section  was  to  apply  to  exceptional  eases,  if  it  was 
to  apply  to  a  case  like  the  present,  the  difficulty 
would  be  not  to  find  cases  within  it,  but  cases  with- 
out it.  [They  cited  Ex  parte  Somerville,  (^  Jur. 
203.) 

The  LoBD  Chancellor,  in  giving  judgment, 
aaid  that  the  committee  were  unanimous  in  their 
opinion  that  the  Acts  did  not  impose  on  the  ten- 
ant the  condition  of  paying  anything  for  the 
mere  loss  to  the  lessor  of  a  long  reversion. 
Previous  to  the  passing  of  the  Act  the  tenant  was 
exposed  to  litigation,  and  the  expense  of  renewals, 
by  which  his  interest  in  perj>etuity  was  depreci- 
llted  as  compared  with  an  estate  in  fee  farm.  The 
object  of  the  Act  was  to  remove  this  cause  of  de- 
preciation to  which  the  lessee's  interest  was  sub- 
jected, but  to  do  so  in  such  a  manner  as  would  no^ 
in  reality  prejudice  the  landlord's  security  for  his 
rent  and  fines,  and  other  rights  under  tlie  lease. 
There  might  be  some  special  cases  in  which  the 
new  estate  of  the  landlord  under  the  fee  farm  grant 
would  be  of  less  value  than  his  estate  under  the 
lease,  but  such  would  be  met  by  the  5th  section. 
The  case  before  the  committee  is  not  within  that 
section,  which  is  not  general,  but  intended  to  re* 
medy  cases  of  a  very  special  nature,  and  the  affi- 
davit of  Mr.  CoUes  declares  no  sufficient  grounds 
from  which  ajay  loss  can  be  inferred.  The  argu- 
ment of  the  appellant  assumed  that  the  landlord 
bad  a  vested  interest  in  the  injustice  and  inoonve- 
uience  which  the  statute  intended  to  remove,  but 
it  f«s  an  advantage  which  the  statute  intended  to 


remove.  It  might  happen  that  he  had  an  occa- 
sional advantage,  and  the  tenant  a  prejudice,  but 
it  was  an  advantage  which  the  Legislature  thought 
ought  not  to  be  continued,  and  a  prejudice  which 
ought  to  be  removed,  llie  order  of  the  Commis- 
sioners must  therefore  be  affirmed. 


.ROLLS  COURT. 

[Reported  by  Richd.W.  Gamble,  Esq.  Barrister-at-Law.] 

Knight  v.  Nagle. — Nov,  3. 

Plaintiff'  out  of  jurisdiction — Security/ for  costs* 

A,  who  resided  out  of  the  jurisdiction,  JUed  a  bill  to 
recover  certain  judgments ;  B,  who  was  onfy  a 
notice  partif,  entered  an  appearance  in  the  com* 
mon  form.  On  a  motion  dj/  B  further  proceed-* 
ifigs  were  stayed  until  security  for  costs  were  given 

^  A- 
In  a  cross  bill,  or  bill  for  an  injunction  by  a  plain- 

tiff^out  of  the  jurisdiction,  it  is  not  usual  to  order 

such  security  to  be  given. 
Certain  lands  were  sold  in  the  Incumbered  Estates 
Court,  and  a  claim  was  there  made  by  the  plaintiff 
Knight  far  the  amount  of  certain  judgments  ;  the 
claim  was  rejected,  but  the  court  stayed  the  paying 
out  of  the  money,  on  the  plaintiff  undertaking  to 
revive  a  bill  which  they  had  previously  filed  to  es- 
tablish their  right  to  the  judgment.  The  bill  had 
been  filed  in  1847,  and  no  other  step  had  been 
taken  until  May,  1854,  when  the  bill  was  amended. 
In  July,  1854,  notice  of  the  bill  was  served  on  the 
defendant,  Edward  Farmer,  who  entered  a  common 
appearance  on  the  1 4th  August  following.  The 
plaintiff^  resided  in  Great  Britain  out  of  the  juris- 
diction of  the  court,  and  the  defendant,  Edward 
Farmer,  by  notice  served  the  6th  of  September, 
1854,  had  called  on  the  plaintifi*  to  give  security 
for  costs.  Tiie  affidavit  stated  that  the  defendant 
was  advised  and  believed  that  he  had  a  good  de« 
fence  upon  the  merits  against  the  relief  sought  by 
the  bill. 

E,  Sullivan  now  moved  pursuant  to  notice  for 
an  order  on  the  plaintiff  to  give  security  for  costs, 
and  that  further  proceedings  be  stayed  until  the 
plaintiff  should  give  such  security. 

Pilkington  contra. — The  defendant  here  is  not 
entitled  to  require  security  for  costs,  being  a  mere 
notice  party  in  the  suit.  It  is  not  required  that  in 
every  case  a  plaintiff  out  of  the  jurisdiction  shall 
give  security  for  costs.  In  Watteeu  v.  Billam,  (18 
Law  Jour.  455,  C.)  A  brought  an  action  against  B 
concerning  certain  bills  of  exchange,  and  B  there- 
upon filed  a  bill  against  A  requiring  the  bills  to  be 
delivered  up.  On  a  motion  by  A  that  B  should 
give  security  for  costs  of  the  suit,  it  was  held,  thi^^ 
he  was  not  entitled  to  such  security,  and  Knight 
Bruce,  V.C.,  there  said,  that  he  had  come  to  this 
conclusion  after  consulting  the  officers  of  the  court) 
who  differed  in  opinion,  and  after  having  the  be* 
nefit  of  the  opinion  of  the  Maiter  of  the  Rolls, 
and  Sir  James  Wigram,  who  took  the  same  view 
with  him. 

E.  Sullivan  in  reply. — As  to  notice  parties  not 
being  entitled  to  require  security  for  costs,  this  is 
answered  by  the  18th  Gen.  Order  of  1843,  where* 
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by  if  a  party  served  with  notice  desires  the  suit  to 
be  prosecuted  agmnst  him,  he  has  only  to  enter  an 
appearance  in  the  common  form  as  was  done  here, 
and  the  suit  shall  then  be  prosecuted  against  him 
in  the  same  way  as  if  he  had  been  served  with  a 
subpoena. 

Master  of  the  RoiiLS. — The  plainti£f  in  this 
case  must  give  security  for  costs,  as  by  the  18th 
General  Order  of  1843  Mr.  Farmer  is  now  in  the 
position  of  an  ordinary  defendant,  and  the  appli- 
cation  is  made  in  time.     The  case  cited  from  the 
Law  Journal  does  not  apply,  for  that  was  the  case 
of  a  cross  bill»  and  when  the  proceedings  are  a  cross 
bill  or  an  injunction  bill,  security  for  costs  is  not 
required,  for  the  plaintiff  in  such  cases  is  a  mere 
defendant,  and  it  would  be  a  strange  anomaly  to 
restrain  a  party  from  defending  himself  until  he  had 
given  security  for  costs.     But  here  the  plaintiff 
makes  a  claim,  that  claim  is  disputed  by  the  defen- 
dant, and  if  the  plaintiff,  then  residing  out  of  the 
jurisdiction,  institutes  proceedings  for  establishing 
his  claim  he  must  give  security  for  costs.    I  am 
bound  to  order  the  plaintiff  to  give  such  security. 
«<  Let  further  proceedings  in  this  cause  be  stayed 
until  plaintiff  shall  give  security  for  costs  in 
this  cause,  and  accordingly  refer  it  to  the  Mas- 
ter to  measure  the  amount  of  such  security, 
and  to  approve  of  two  sufficient  sureties  to 
enter  into  such  security  by  recognizance  before 
the  said  Master,  or  before  a  Master  £xtraor- 
dinary  in  the  country,  to  be  first  approved  of 
by  the  said  Master  conditioned  for  payment 
of  such  costs,  if  any,  as  may  be  awarded  to 
the  defendants  against  the  plaintiff  in  the  cause, 
and  upon  such  security  being  so  measured  let 
said  plaintiff  be  at  liberty,  if  he  shall  think  fit, 
instead  of  entering  into  security  by  recogni- 
zance, as  aforesaid,  to  transfer  to  the  credit  of 
the  cause,  with  the  approbation  of  said  Master 
and  privity  of  the  Accountant  General  of  this 
court,  so  much  Government  3^  per  cent  stock 
as  will  be  equivalent  to  the  amouot  of  such 
security,  and  upon  such  stock  being  so  trans- 
ferred as  aforesaid  let  the  Accountant  General 
draw  on  the  Bank  of  Ireland,  from  time  to 
time,  in  favour  of  the  said  plaintiff,  or  of  his 
attorney  thereto  lawfully  authorized,  for  the 
dividends  to  accrue  due  on  said  stock.'^ 

Simpson  v.  Muixuys. — Nov.  2. 
Renewable  Lease — Receiver, 
The  owner  of  a  lease  of  lives  renewable  for  ever  upon 
the  payment  of  a  fine  within  six  months  after  the 
faUofeach  life^  where  a  receiver  had  been  appointed 
ove^-thelessor^sinterestf  andallthecesims  que  vies 
^     were  dead^  tendered  to  the  receiver  the  amount 
of  renewal  fines  and  septennial  fines,  which  he  de- 
clined  to  accept.    A  reference  was  directed  to  the 
Master  to  ascertain  the  amount  due  for  fines,  and 
to  approve  of  a  proper  renewal  to  he  executed. 

Bt  an  indenture  of  lease  bearing  date  the  20th  of 
February,  1803,  Baron  Ventry  demised  to  John 
Eagar  certain  premises  during  the  lives  of  the  ces* 
tui  que  vies  therein  named,  which  indenture  eon* 
ttfined  a  covenant  for  renewal  as  follows  :— *<  That 


Baron  Ventry  his  heirs  and  assigns  on  the  fall  uid 
decease  of  all  and  every  or  any  of  tbe  aforesaid  llv*eB» 
to  wit,  of  them  the  said  Dorothy  Eagar,  John  Eagar^ 
party  thereto,  or  his  said  eldest  son  Alexander  Ea« 
gar,  shall  and  will  from  time  to  time  and  at  all  times 
hereafter,  as  often  as  there  shall  be  occasioD,  renew 
this  demise  by  inserting  a  new  life  or  lives  in  the 
room  and  stead  of  every  such  life  dyuig,  and  con- 
tinue to  renew  the  same  for  ever,  he  the  said  John 
Eagar,  his  heirs,  executors,  administrators,  or  as- 
signs, paying  unto  the  Right  Honorable  Thomas, 
Lord  Baron  Ventry,  his  heirs  or  assigns,  for  every 
such  life  so  dying  and  to  be  so  renewed  the  suqi  of 
£5  58.  sterling,  as  a  fine  for  such  renewal,  within  tbe 
space  of  six  calendar  months  after  tbe  deeease  of 
any  of  the  lives  herein  mentioned  or  hereafter  to  be 
nominated,  name  another  life  and  pay  the  fine  pay- 
able thereon  as  aforesaid,  otherwise  that  tbe  said 
John  Eagar,  his  heirs,  and  assigns,  shall  for  ever 
after  be  barred  from  any  right  of  renewaL**    Tbe 
lessee's  interest  in  this  lease  had  become  vested  in 
the  Rev.  Thomas  T.  Eagar,  and  a  receiver  bad  been 
appointed  over  the  Baron  Ventry^s  Interest.    The 
lease  had  been  renewed  from  time  to  time,  and  all  ^ 
the  lives  in  the  last  renewal  were  dead,  tbe  kst 
having  died  on  the  20tb  of  April,  1854.     The  Rev. 
T.  T.  Eagar  furnished  to  the  receiver  on  the  9th  of 
October,  a  calculation  of  the  amount  doe  for  re- 
newal fines  and  septennial  fines,  which  amounted  to 
£119  198.  7d.,  and  setting  forth  tbe  names  of  the 
new  lives  to  be  inserted.   This  amount  was  tendered 
to  the2Teceiver,|[who  refused  to  aocept  it. 

John  Leahf  now  moved,  pursuant  to  notice,  for 
a  reference  to  the  Master  to  settle  the  amount  of 
rent  and  septennial  fines  and  interest  payable  under 
the  covenant  for  perpetual  renewal,  and  to  settle 
and  approve  of  a  proper  renewal  to  be  executed  to 
the  said  Rev.  Thomas  Thompson  Eagar,  upon  pay- 
ment of  the  sum  so  found  due. 

Mast£R  of  twm  Roixs.— You  are  entitled  to 
have  the  reference  injthe  terms  of  the  notice. 

Order  made  accordingly. 


Moobbkad  v.  Moobhsad. — November  9. 

Sale — Purchaser — Plaintiff^  bidding. 

After  lands  had  been  sold  under  a  decree,  the  court 
may  direct  a  sole  plaintijfto  be  substituted  as  pwr* 
chaser  for  aswther  party  who  had  bid  at  the  saU, 
and  had  been  declared  the  purchaser,  he  consent^ 
ing  thereto. 
The  suit  in  this  case  had  been  instituted  by  Joseph 
Cooper  Moorhead  to  recover  the  amount  of  £350, 
secured  by  a  memorandum  of  agreement.     The 
lands  of  Dromartin  and  Tandragee  had  been  directed 
to  be  sold  under  a  final  decree  in  the  cause  for  the 
payment  of  said  charge,  and  the  same  were  set  up 
and  sold  by  public  auction  in  September  last,  and 
Henry  Whiteside  having  bid  for  lots  No.  2  and  3, 
a  portion  of  said  lands,  be  was  duly  declared  the 
purchaser  thereof  for  the  sum  of  £265.     The  affi- 
davit filed  for  the  purpose  of  the  motion  stated  that 
the  said  H.  Whiteside,  since  the  sale,  had  agreed 
to  convey  to  tbe  plaintiff  all  his  right  and  interest 
in  the  lands  so  purchased  for  the  said  sum  of  £265, 
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and  that  no  consideration  had  passed  between  the 
said  H.  Whiteside  and  the  plaintiff  in  respect  of  the 
said  agreement,  or  to  induce  him  to  make  such  con- 
Teyance,  and  that  the  lands  were  not  worth  more 
than  the  amount  of  such  purchase-money.  A  con- 
sent was  entered  into  between  the  said  purchaser 
and  the  plaintiff,  that  the  name  of  the  plaintiff  might 
be  substituted  in  the  place  of  the  said  H.  Whiteside 
as  such  purchaser,  in  consideration  of  his  paying 
the  amount  of  the  purchase-money,  and  that  the 
deed  of  conveyance  miglit.be  made  to  the  said 
plaintiff. 

John  PenHn,  on  behalf  of  the  plaintiff,  now 
moved  that  the  said  plaintiff,  Joseph  Cooper  Moor- 
head,  might  be  substituted  in  the  place  of  Henry 
Whiteside  as  the  purchaser  of  lot  No.  2,  being  part 
of  the  lands  of  Dromartin,  and  lot  3,  being  the  re- 
versionary interest  of  James  Moorhead  in  part  of 
the  lands  of  Tandragee  sold  under  the  decree,  and 
that  the  conveyance  might  be  made  by  the  Master 
in  the  cause,  and  the  other  parties  to  the  said  Jo- 
seph Cooper  Moorhead,  and  stated  that  a  similar 
order  had  been  made  in  a  former  case  of  Campbell 
V.  Young. 

Master  of  thb  Rolls. — I  do  not  see  any  ob- 
jection to  the  order. 

ViRiDET  9.  Evans,  and  other  causes  and 

MATTERS.^ — Nov.  1  I. 

ttecewer-^udgment^Revival — 5  ^  6  >F.  4,  c.  55^ 
andS^4  Vic.c  106. 

Where  a  judgment  hat  been  been  revived  within  sue 
^eare,  and  no  interest  paid  on  it^  a  receiver  will 
be  extended  to  pay  the  amount  of  such  judgment 

-■  emd  interest. 

This  was  a  motion  founded  on  the  petition  in  the 
niatter,  and  the  Lord  Chancellor's  fiat  thereon,  and 
seeking  to  extend  a  receiver  to  pay  the  amount  due 
on  foot  of  a  certain  judgment,  under  the  following 
circumstances:— In  Michaelmas  Term,  1847,  Alex- 
ander  Brown  obtained  a  judgment  against  the  de- 
fendant, Evans,  for  the  sura  of  £466,  which  was 
duly  registered  on  the  13th  November,  1847,  and 
had  been  revived  in  Michaelmas,  1849.  The  affida- 
vit stated  that  there  was  now  due  to  the  said  Alex- 
ander Brown  the  sum  of  £233  for  principal,  and 
£89  28.  4d.  for  interest,  making  together  the  sum 
of  £322  for  principal  and  interest,  and  that  depo- 
nent was  roformed  and  believed  that  the  defendant 
Evans  was  at  the  time  of  the  rendition  of  the  judg- 
ment and  still  was  seized  of  an  esUte  for  life,  in 
certoin  lands  mentioned  in  the  affidavit,  that  defend- 
ant believed  the  lands  were  in  the  hands  of  the 
tenantry  under  the  receiver,  and  from  which  there 
was  a  profit  rent  receivable  of  £1589  9«.  1  Id.,  that 
the  receiver  had  been  appointed  over  the  lands  in 
1847,  and  had  been  afterwards  extended  to  other 
matters,  that  Francis  R.  O'Grady  was  the  receiver 
over  the  lands. 

A.  H*  Graydony  now  moved  upon  notice  that, 
pursuant  to  the  provisions  of  the  above  Acts,  the 
receiver  might  be  extended  for  the  purpose  of  pay- 
ing the  amount  of  the  judgment.  By  the  148th 
section  of  the  Common  Law  Procedure  Act*  the 


'  Writs  of  ezeoution  may  be  issued  at  any  time  wlth'm 


time  within  which  execution  may  be  issued  on  a 
judgment,  after  its  revival,  is  extended  from  a  year 
to  six  years.  \MasteT  of  the  Rolls — An  important 
question  is  raised  here,  for  the  judgment  is  more 
than  six  years  old  from  its  rendition,  and  it  is  not 
quite  clear  that  you  are  entitled  to  have  the  receiver 
extended,  after  six  years  from  the  entering  up  of 
the  judgment.]  The  case  of  Ottiwell  v.  jFarran^ 
(Sau.  &  Sc.  218,  note^)  decides  that  the  terminus 
from  which  the  six  years  should  run  is,  six  years 
from  the  revival  of  the  judgment,  for  every  new 
revival  of  an  original  judgment  was  a  bringing  down 
of  that  judgment  to  the  period  of  revival.  The 
judgment  here  was  revived  in  Michaelmas,  1849^  so 
that  we  nre  in  time. 

Master  of  the  Rolls. — As  the  judgment  is  in 
the  Common  Pleas,  I  will  ascertain  whether,  ac- 
cording to  the  practice  of  that  court,  they  would 
DOW  issue  an  elegit  upon  such  a  judgnoent ;  and  if 
so,  I  will  make  the  order,  but  not  otherwise. 

Nov.  15. — The  order  was  now  made,  extending 
the  receiver,  as  required  by  the  notice. 


COURT  OF  QUEEN'S  BENCH- 

Michaelmas  Term,  1854. 

[Reported  by  Fi*obeiicb  M'Cabtht,   Esq.,  and  Sam dbl 
y.  Pbbt,  Esq.,  Barriaters-at-Law.l 

The  Priwcipal  Officbhs  of  the  Board  of 
Ordnance  v.  Lbwis.^ — Nov.  3,  7. 
Contract — Pleading — Condition  precedent. 
An  action  was  brought  upon  a  contract  under  seal^ 
whereby  the  defendant  bound  himself  to  deliver 
certain  quantities  of  coal  under  certain  termSy  a$ 
to  quality i  condition^  and  price,  at  the  places  and 
in  the  quantities  to  be  ascertained  by  a  notice  in 
writing  to  be  furnished  him  on  the  part  of  the 
Board  of  Ordnance.  One  of  the  conditions  in  the 
contract  was:  that  the  coal  offered  for  delivery 
should  be  inspected  by  a  board  of  officer Sy  whose 
decision  should  be  final  and  binding  on  all  patties; 
and  in  case  they  should  see  fit  to  object  to  the  fit' 
nese  of  the  coal,  and  that  same  should  be  thus  re* 
jectedf  it  should  be  immediatelv  removed  by  the 
contractor y  and  a  proper  supply  forthwith  deli' 
vered  in  lieu  thereof:  with  a  further  stipulation 
for  enabling  the  board  to  obtain  afresh  supply  in 
case  of  the  default  of  the  contractor,  and  to  charge 
the  loss  to  his  account.  Tfie  summons  and  plaint 
alleged  a  requisition  in  writing  to  the  contractor 
to  deliver  coals  at  several  places^  and  alleged  in 
respect  of  each  place  a  general  non^delive^y.  A 
pleaded  that  he  was  at  all  times  ready  to  deliver 
the  several  quantities  required  of  him  at  the  seve* 
ral  places  and  times  pursuant  to  his  agreementf 
but  that  the  plaintiffs  refused  to  accept  the  coal  so 
ready  for  delivery.  He  further  alleged  the  tender 
of  different  portions  on  several  days  at  Cork  Bar* 
racks,  and  that  the  plaintiffs  refused  to  accept 
samCf  and  that  the  coal  so  ready  for  delivery^ 
the  several  portions  whereof  were  so  tendered  as 
aforesaidy  was  of  good  and  unexceptionable  qualityy 

six  years  after  the  recovery  of  the  judgmeat,  by  or  against 
the  pUintiffii  or  defendaott ,  or  the  survivors  of  them,  with* 
ont  any  reviyal  of  such  judgDient." 
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dry^  and  mfficienily  round.  Held,  on  general  de^ 
murrer,  that  the  plea  was  no  answer  to  the  action, 
inasmuch  as  the  defendant  ought,  according  to  the 
terms  of  the  contract,  to  have  tendered  the  coals  at 
the  particular  places  for  survey,  the  result  of  which 
was  to  be  conclusive  between  the  parties  ;  and  that 
a  general  allegation  of  readiness  and  willingness 
and  of  a  refusal  by  the  plaintiffs  to  accept,  did  not 
disclose  a  valid  dispensation  with  this  condition. 

This  was  an  action  of  contract  on  a  specialty. 
The  summons  and  plaint  alleged  that  the  defendant 
on  the  14tb  of  June,  1852,  by  a  certain  memorandum 
of  agreement,  sealed  with  the  seal  of  the  defendant, 
and  made  between  the  principal  officers  of  her  Ma- 
jesty's Ordnance,  for  and  on  behalf  of  her  Majesty, 
of  the  one  part,  and  the  defendant  of  the  other  part, 
did  agree  to  supply  whatever  quantity  of  fuel  might 
be  required  for  the  use  of  her  Majesty's  forces  at 
the  therein  mentioned  station  or  stations  in  Ireland, 
for  twelve  months,  from  the  1st  day  of  July,  1852, 
no  the  30th  day  of  June,  1853,  at  the  price  or  prices, 
and  subject  to  the  terms  and  conditions  thereinafter 
mentioned,  and  set  forth  by  a  schedule  in  and  form- 
ing part  of  the  said  memorandum  of  agreement,  the 
said  stations,  probable  quantities  and  descriptions 
of  fuel  to  be  supplied,  and  the  price  to  be  paid  for 
the  fuel,  were  next  set  forth;  namely,  at  Buttervant 
Station,  6  tons  of  coke,  450  tons  of  sea  coal,  &c., 
(setting  forth  a  list  of  stations,  quantities,  price,  &c,) 
and  the  said  agreement  was  made  subject,  amongst 
others,  to  the  terms  and  conditions  following  : 
first,  the  coal  to  be  of  good  and  unexceptionable 
quality,  dry,  and  sufficiently  round ;  secondly,  all 
fuel  to  be  delivered  at  the  barrack  stores,  or  into 
such  other  place  or  places  as  may  be  pointed  out, 
in  such  proportions  and  at  such  times  as  shall  be 
required  by  notice  in  writing  from  the  principal 
officers  of  the  Ordnance  Department,  or  acting  on 
their  behalf,  the  Clerk  of  Survey  Dublin,  respec- 
tive barrack  masters,  or  any  other  properly  autho- 
rized person,  free  from  all  expense  except  the  con- 
tract price;  third,  the  contractor  upon  receiving 
10  days  notice,  to  deliver  whatever  further  quanti- 
ties of  fuel  may  be  so  required  for  the  public  ser- 
vice at  the  station  or  stations  contracted  for  beyond 
that  expressed  in  the  said  schedule ;  sixth,  on  the 
Ist  of  November,  the  contractor,  if  so  required,  must 
have,  delivered  the  quantity  of  fuel  stated  in  the 
said  schedule,  and  should  he  fail  to  do  so,  the  prin- 
cipal officers  of  her  Majesty's  Ordnance,  or  acting 
on  their  behalf,  the  Clerk  of  Survey  Dublin,  may 
direct  the  purchase  thereof  at  whatever  the  cost 
may  be ;  seventh,  all  fuel  for  delivery  shall  be  in- 
spected by  a  board  of  three  military  officers,  (one 
of  whom  shall  be  of  the  ranks  of  a  field  officer  or 
captain,  if  present)  whose  decision  shall  be  final  and 
binding  on  the  parties,  and  should  they  see  reason 
to  object  to  the  quality,  roundness,  and  dryness,  of 
the  coal  offered  for  deliveryj  and  that  the  same 
should  be  rejected  as  unfit  for  the  use  of  the  troops, 
the  coals  so  rejected  to  be  immediately  removed  by 
the  contractor  and  a  proper  supply  to  be  forthwith 
delivered  in  lieu  thereof,  and  in  case  of  any  failure 
in  the  delivery  of  the  coal  at  the  times  specified  in 
the  requisition,  or  in  replacing  what  may  be  re- 
jected, the  principal  officers  of  her  Majesty's  Ord- 
nance, &c.,  to  have  full  power  to  purchase  and 


provide,  at  whatever  the  cost  may  be,  such  quan- 
tities of  coal  as  the  contractor  may  have  so  failed 
to  deliver  and  replace,  and  the  costs  of  such  pur- 
chase, with  all  other  attending  expenses,  to  be 
charged  to  the  contractor's  accx>unt  and  immediately 
refunded  by  him.  Averment — that  they  did  all 
things  necessary  on  their  part  to  entitle  them  to  the 
performance  of  the  said  agreement  by  the  said  de- 
fendant and  to  enable  them  to  maintain  this  action, 
and  that  the  defendant  during  the  continoance  of 
this  contract,  though  required  by  a  notice  in  writing 
from  the  barrack  master  at  Cork  acting  on  behalf 
of  the  plaintifis,  to  deliver  1200  tons  of  coal  at  the 
barracks  in  Cork  as  soon  as  pos»ble  af^er  the  Ist 
of  July,  1852,  did  not  deliver  the  same  at  the  said 
barracks  in  pursuance  of  the  said  notice  in  writing 
or  ataU,  but  therein  failed  and  made  default  con- 
trary to  his  said  agreement,  and  that  the  defendant 
during  the  continuance  of  the  said  contract,  though 
required  by  notice  in  writing  by  the  barrack  master 
at  Buttevant  acting  on  behalf  of  the  plainti£Bi  to 
deliver  certain  quantities  of  coal  amounting  in  the 
whole  to  250  tons  at  the  barrack  stores  in  Buttevant 
within  10  days  from  the  date  of  such  order  respec- 
tively, did  not  deliver  the  same  or  any  part  thereof 
at  the  said  barrack  stores  in  pursuance  of  the  said 
notice  in  writing,  or  any  of  them,  or  at  all,  but 
therein  made  default  contrary  to  his  said  agreement, 
&c.  The  writ  proceeded  to  allege  similarly  breachee 
to  deliver  20  tons  at  Mallow,  20  tons  at  Mill-street» 
and  a  cargo  at  Cork,  and  alleged  as  special  damage 
that  by  reason  of  defendant's  default  the  board  had 
to  purchase  coals  exceeding  the  contract  priee  by 
£819  15s.  lOd. 

The  defendant  pleaded  that  ^he  was  at  all  times 
ready  to  deliver  the  several  quantities  of  coal  re- 
quired of  him  by  the  plaintifl^  or  the  Barrack-Mas*  - 
ter  acting  on  their  behalf,  at  the  several  places  and . 
times  in  the  said  plaint  mentioned,  pursuant  to  the 
agreement  of  the  defendant ;  but  the  plaintifls,  or 
the  Barrack  Master  acting  on  their  behalf,  refused 
to  accept  the  coal  so  ready  for  delivery,  and  that  a 
portion  thereof,  to  wit,  6  tons  and  15  cwt^  wa8» 
on  the  14th  day  of  July,  1852,  and  that  another, 
portion  thereof,  to  wit,  15  cwt.,  was,  on  the  10th 
day  of  July,  1852,  and  another  portion  thereof,  to 
wit,  two  tons,  was,  on  the  5th  day  of  August,  1852» 
and  another  portion  thereof,  to  wit,  three  tons,  was» 
on  the  9th  day  of  October,  1852,  and  another  por- 
tion thereof,  to  wit,  three  tons,  15  cwt,  was,  on 
the  1 4th  day  of  December,  1852,  and  another  por* 
tion  thereof,  to  wit,  two  tons,  wa^,  on  the  2drd  day 
of  October,  1852,  and  another  portion  thereof,  to 
wit,  90  tons,  lOcwt,  was^  from  the  Idth  to  the 
18th  day  of  November,  1852,  tendered  for  delivery 
to  the  said  plaintiffs  at  Cork  Barracks,  and  that  the 
said  plaintiffs,  or  the  Barrack  Master  acting  on 
their  behalf,  refused  to  accept  the  same,  ajod  the 
defendant  avers  that  the  coal  so  ready  for  delivery, 
and  the  several  portions  whereof,  were  so  tendered 
as  aforesaid,  was  of  good  and  unexceptionable  qua- 
lity, dry  and  sufficiently  round. 

To  this  defence  the  plaintiffs  demurred  generally* 
alleging  as  grounds  of  demurrer,  that  it  did  not 
traverse  one  or  more  material  matters  of  fact  stated 
in  the  plaint,  nor  did  it  state  any  sufficient  ipatters 
of  avoidance,  &c,  to  excuse  the  breaches  assigned. 
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nor  did  it  aver  an  offer  or  tender  for  delivery  of 
the  several  quantities  of  coal  which  the  defendant 
averred  that  he  was  ready  to  deliver,  it  being  con- 
sistent with  said  last  mentioned  averment  that  de- 
fendant never  did  offer  or  tender  for  delivery  the 
said  several  quantities  of  coals  at  the  places  and  in 
the  manner  required  of  him,  and  also  because  the 
averment  of  the  tender  for  delivery  at  Cork  Bar« 
racks  of  divers  small  quantities  of  coal  at  several 
times  was  not  accompanied  by  an  averment  of  a 
similar  tender  of  the  remainder  at  the  several  other 
places. 

By  leave  of  the  conrt  the  plaintiffs  replied  to  said 
defence,  alleging  that  the  coal  so  tendered  was  re- 
jected by  the  inspectors  pursuant  to  the  7th  condi- 
tion, and  denying  that  the  plaintiffs  refused  to  ac« 
cept  coal  of  the  proper  quality,  &c. 

J, F.Elnngton (with  whom  i^AsFiizgibboTiiQ.C.) 
In  support  of  the  demurrer. — The  averment  in  the 
defence  of  readinesM  on  the  part  of  the  defendant  to 
deliver  the  coal  does  not  amount  to  a  tender  and 
refusal  by  the  plaintiffs  to  accept.  The  defendant 
was  bound  to  supply  coal,  which  had  passed  the 
survey  of  a  board  of  officers.  The  case  of  an  aver- 
ment of  readiness  and  willingness  on  the  part  of  the 
plaintiff  is  altogether  different  from  such  an  alle- 
^tion  on  the  part  of  the  defendant. — 1  Chitty  on 
IPleading,  last  edition,  329,  where  it  is  stated  that 
**  in  the  case  of  reciprocal  covenants,  constituting 
mutual  conditions  to  be  performed  at  the  same  timey 
the  plaintiff  must  aver  performance  and  readiness 
to  perform  his  part  of  the  contract."  [^Crampton, 
J, — This  is  more  like  the  case  of  a  plea  of  tender 
of  money.]  The  averment  in  a  declaration  of  the 
plaintift''8  willingness  and  readiness  to  pay  is  suffi- 
cient,  without  averring  the  tender  of  the  money. 
On  the  other  hand,  this  plea  on  the  part  of  the  de- 
fendant oaght  to  show  an  actual  tender  to  the  plain- 
tiffs. Rawson  v.  Johnson^  (1  East.  203,)  was  an 
action  for  the  non^delivery  of  goods  as  required, 
and  it  was  held  to  be  sufficient  for  the  plaintiff  to 
'  aver  such  request,  and  that  he  was  ready  and  willing 
to  receive  and  pay  for  them  upon  the  terms  of  the 
sale  without  averring  an  actual  tender.  The  same 
was  decided  in  Buyd  v.  Lett,  (1  M.  G.  &  S.,  222,) 
where,  in  an  action  for  not  accepting  goods,  an 
averment  of  readiness  on  the  part  of  the  plaintiffs 
to  deliver  the  goods,  without  alleging  a  tender,  was 
held  to  be  good.  So  also  in  the  case  of  Jtickson  v. 
AUatoay^  (6  M.  &  G.  942,)  where,  in  addition  to 
the  averment  of  readiness  and  willingness  of  the 
plaintiff  to  deliver  to  the  defendants  the  quantities 
of  iron  ore  contracted  for,  and  that  he  then  ten- 
dered and  offered  to  sell  the  same,  a  plea  alleging 
that  he  did  not  tender  or  offer,  was  held  good.  The 
principle  to  be  deduced  from  these  cases  is  that  the 
averment  of  readiness  and  willingness  on  the  plain- 
tiff's part  is  either  for  the  purpose  of  showing  the 
performance  of  a  condition  precedent  or  of  allowing 
that  the  defendant  is  entirely  in  the  wrong.  On  the 
other  hand  the  defendant  must  show  an  actual  per- 
formance of  his  contract,  unless  hindered  by  the 
acts  of  the  plaintiff.  Here  the  defendant  was  bound 
after  notice  not  only  to  supply  coals,  but  such  coals 
as  should  pass  the  inspection  of  a  board  of  officers  ; 
and  if  the  plea  had  gone  on  to  state  a  refusal 
to  receive  coal  which  had  so  passed,  ir  would  have 


been  an  answer.  Here  there  is  no  allegation  of  any 
intimation  to  the  plaintiffs  of  the  defendant's  rea- 
diness and  willingness,  but  only  of  the  state  of  the 
defendant's  mind  on  the*subject.  He  says  that  he 
was  at  all  times  ready  and  willing.  Now  that  is 
entirely  a  question  of  intention ;  and  if  the  defend- 
ant swore  to  it  at  the  trial,  it  would  be  impossible 
to  disprove  the  fact.  The  only  tender  alleged  was 
of  portions,  and  those  only  at  Cork,  and  without 
any  averment  of  their  ha\(ing  been  submitted  for 
approval.  The  roundness  and  quality  of  the  coal 
was  a  question,  not  for  the  jury,  but  for  the|board 
of  officers. 

Hickei/  and  Macdonaghy  Q.  C7.  contra As  to 

the  objection  arising  from  the  generality  of  the  aver- 
ment of  readiness,  the  case  of  Caines  v.  Smi^ 
(15  M.  &  W.  189,)  shows  that  an  averment  that 
the  plaintiff  was  « during  all  the  time  aforesaid 
rei\dy,''  is  good.  [Crampton,  J.— You  have  not 
made  your  plea  sucli  as  would  be  requisite  for  one 
of  tender.  Lefi'oy,  C.  J. — You  ought  to  have 
averred  that  the  coals  werej>as8ed  by  the^board  of 
officeis.]^That  averment  was  proper  to  have  come 

from  them  by  way  of  replication.  IPerrin,  J. The 

real  question  is,  whether  you  ought  not  to  have 
gone  on  and  averred  that  the  officers  did  not  reject 
the  coal]  We  had  no  power  to  summon  the  board 
of  officers  to  act  upon  the  occasion.  These  are 
matters  to  come  by  way  of  replication  and  not  of 
plea.  To  an  action  for  the  non- delivery  of  goods 
there  are  in  general  three  modes  of  defence:  first, 
the  defendant  may  say,  <  I  delivered  the  goods ;' 
secondly,  *  1  was  ready  to  do  so,  and  tendered  them, 
and  you  would  not  receive  them  j'  and  thirdly,  in 
the  case  of  bulky  commodities,  *  I  offered  some^ 
which  you  refused,  and  discharged  me  from  tender- 
ing the  residue.'  The  mode  of  pleading  which  we 
have  adopted  shows  that  the  opposite  party  dis- 
pensed with  the  condition  as  to  survey.  It  in  fact 
alleges  what  amounto  to  a  rescinding  of  the  contract. 
Cortv,  TheAmbergate  Railway]Companyy  (17  Q. 
Bn  127,)  was  an  action  for  the  breach  of  con- 
tract to  purchase  certain  railway  chairs,  contracted 
to  be  supplied  by  the  plaintiff  to  the  company,  sub- 
ject, as  in  the  present  case,  to  the  approval  of  a 
person  to  be  appointed  by  the  company,  and,  a^er 
same  had  been  delivered,  notice  was  given  by  the 
company  to  the  pLuntiff  that  he  need  not  supply  any 
more;  there  the  plaintiff  was  allowed,  upon  an  aver- 
ment of  readiness  and  willingness,  to  perform  hia 
part  of  the  contract,  and  that  the  defendanU  pre- 
vented him  from  so  doing,  to  recover  damages  for 
the  breach  of  the  contract.  In  Jackson  v.  AUoway^ 
itVas  held  that  the  neglect  of  the  defendant,  who 
was  bound  to  provide  waggons  for  carrying  away 
the  coal,  discharged  the  plaintiff  from  the  necessity 
of  pleading  a  tender.  It  is  therefore  enough  for  the 
defendant  by  .his  plea  to  put  forward  9l  prima  facie 
defence.  If  under  the  new  system  of  pleading,  every- 
thing should  be  stated  in  the  plea  or  interpretation 
of  the  replication,  a  new  difficulty  would  be  created, 
but  the  rules  of  pleading  substantially  remain  the 
same  as  before,  while  iu  technicalities  are  abolished. 
[^Cramptony  J.^}NerQ  you  bound  to  notice  one 
condition  in  your  plea  more  than  the  other?] 
What  the  defendant  is  bound  to  fiver  is,  such  a 
state  of  facto  as  should  have  taken  place  on  his  own 
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part,  such  as  the  readiness  to  give  good  coal, 
'Which  devolved  on  him.  On  the  other  band,  the 
duty  of  having  officers  to  inspect  same,  devolved 
on  the  plaintiff.  However  incumbent  it  might  have 
been  on  us  to  state  our  own  case,  we  need  not  go 
into  their  camp  for  theirs.  How,  for  instance,  w«re 
we  to^know  whether  they  inspected  the  coal  at  all. 
The  object  of  the  late  Act  will  be  frustrated  by  re- 
quiring the  defendant  to  anticipate  every  possible 
view  which  tlie  plaintiff  may  take  of  his  defence. 
[^CraMpton,J. — Either  party  might  have  called  for 
a  meeting  of  the  board  of  officers.] 

Fitzgibbofty  Q,  C,  in  reply. — It  was  a  principle 
of  the  old  law  of  pleading  that  if  a  good  cause  of 
action  were  stated  in  the  declaration,  and  the  de- 
fendant admitted  that  to  be  true,  and  stated  other 
fkcts  in  answer,  the  truth  of  which  the  plaintiff  in 
his  turn  admitted,  and  yet  the  same  amounted  to  no 
answer  to  the  declaration,  a  general  demurrer  would 
lie  to  the  plea.  Our  contract  was  not  to  take  the 
coals  whenever  the  defendant  was  ready  to  bring 
them,  but  that  he  should  bring  them  for  our  inspec- 
tion. [Crampton^  J, — It  would  seem  to  be  consis- 
tent with  this  plea  that  the  defendant  might  have 
brought  you  some  samples  of  coal,  and  that  you 
declined  to  take  them.]  Jackson  v.  AUawayy  the 
case  where  the  defendant  did  not  send  his  waggons, 
does  not  at  all  resemble  the  present.  [^Perrin^  •/. — 
The  defendant  says  that  you  do  not  complain  in 
your  declaration  that  he  did  not  deliver  such  coal 
as  passed  the  approval  of  the  officers,  but  that  yon 
allege  that  you  served  notice  requiring  the  delivery 
of  the  coal,  and  that  he  did  not,  pursuant  to  that 
notice,  or  at  all, 'deliver  the  said  coal,  but  therein 
failed  and  made  default,  and  that  the  meaning  of 
your  complaint  is  an  absolute  non-delivery  of  coal, 
and  not  what  you  now  say,  of  coal  of  the  proper 
description,  and  that  if  sucli  had  been  your  com- 
plaint he  would  have  answered  it  accordingly.]  The 
plaintiffs  here  were  to  take  the  first  step,  namely,  to 
aerve  notice  upon  the  defendant  of  the  quantities  of 
coal  required ;  then  next,  the  defendant  is  to  send 
these  coals  to  certain  places  for  inspection.  If  then 
the  defendant  breaks  the  contract  at  that  stage  of 
the  proceedings,  what  are  the  plaintiffs  to  do  but 
to  sue  him? 

Lbfroy,  C.  J. — This  case  has  been  so  carefully 
discussed,  as  to  make  it  a  waste  of  time  to  go  into 
Its  details  at  much  length.  There  was  a  contract 
to  deliver  at  certain  specified  places  quantities  of 
coal,  with  a  proviso  that  <*  all  fuel  offered  for  de- 
livery (not  to  he  ready  for  delivery,  and  thereby 
showing  that  the  parties  contracted  for  an  actusd 
offer,)  should  be  etush  coals,  in  the  quantities  speci- 
fied in  the  notice,  as  should  be  finally  approved  of 
by  the  board  of  officers."  The  breach  then  is,  that 
although  the  defendant  received  such  notice  be  did 
not  deliver  the  coals  at  a  single  place  therein  men- 
tioned. The  plaintiffs  did  not  say  that  the  defend- 
ant failed  to  deliver  coals  <'  approved  of,"  becaus^ 
they  say  be  did  not  deliver  any  at  alL  They  were 
not  bound  to  allege  a  breach  with  respect  to  the  in- 
sufficiency of  the  coals,  inasmuch  as  they  say  that 
tbey  were  not  offered  at  all.  At  one  place,  indeed, 
it  would  appear  that  though  1200  tons  had  been 
ordered,  about  120  were  tendered,  and  these  are 
not  stated  to  have  been  approved  of  by  the  officers. 


At  the  other  places  there  is  no  allegation  of  delivery 
or  anything  V Approaching  to  it,  but  only  of  the 
readiness  of  the  defendant  to  deliver.  Now,  was 
tne  contract  between  the  parties,  that  the  defendant 
should  be  ready  to  deliver,  as  it  was  in  the  case 
which  was  cited,  where  the  plaintiff  was  bound  to 
provide  waggons  for  carrying  away  the  iron  ore. 
Was  it  in  fact  a  contract  by  the  defendant,  that  he 
should  be  ready  to  deliver  the  coals  to  the  Board  of 
Ordnance  when  they  should  send  ships  to  draw. 
In  the  case  of  Cort  v.  The  Ambergate  Railway 
Company y  where  notice  was  given  not  to  make  the 
remainder  of  the  quantity  of  the  chairs  ordered,  the 
action  was  brought  to  recover  damages,  not  for  the  va- 
lue of  the  chairs  not  supplied,  bntfor  the  disappoint- 
ment of  the  plaintiff.  Where  has  there  been  in  this 
case  any  similar  prevention  or  obstruction,  so  as  to 
make  that  case  any  way  applicable  to  tfie  present  ? 
A  defence  has  been  pleaded  here  not  meeting  the 
plaintiffs'  case  at  all,  and  as  Mr.  Fitzgibbon  has  said, 
why  are  they  to  take  issue  on  it,  when  no  part  of  it 
covers  their  case.  I  must  say  that  there  was  a  clear 
impression  on  my  mind  from  the  tinae  I  read  these 
pleadings,  that  it  was  a  bad  defence  to  allege  readi- 
ness in  answer  to  a  complaint  for  not  doing  an  act, 
when  notice  to  do  it  has  been  given.  Upon  every 
rule  of  pleading,  of  common  sense,  and  justice,  and 
upon  the  general  principles  of  law,  it  is  quite  impos- 
sible that  this  plea  can  be  sustained. 

Crampton,  J.— I  quite  agree  with  the  doctrine 
stated  by  Mr.  M*Donagh,  that  special  demurrers 
have  been  got  rid  of  by  the  recent  Act  of  Parlia- 
ment.  If  there  be  a  substantial  defence  set  up  by 
the  plea,  technical  defects  will  not  invalidate  ir, 
but  here  there  is  no  answer  to  tbe  plaintiffs'  case 
at  all.  The  plea,  in  fact,  suggested  certain  issues, 
which  it  would  have  been  highly  inconvenient  for 
the  plaintiffs  to  have  accepted.  It  commenced  by 
alleging  a  readiness  on  the  part  of  the  defendant 
to  deliver  coals,  which  the  plaintiffs  refused  to  ac* 
cept,  and  it  requiredVariness  on  the  part  of  tbe  plain-  . 
tiffs'  counsel  to  avoid  falling  into  the  trap  thus  laid 
for  them.  This  was  an  action  for  the  non-delivery 
of  coal  at  the  times  and  places  required  pursuant 
to  agreement.  Then  the  defendant  says,  *^I  was 
all  along  ready  to  deliver  them,  but  you  refused  to 
accept  tbe  coals  which  I  was  willing  and  ready  so 
to  deliver ;  and  moreover,  I  offered  certain  portions 
of  these  coals  to  you."  Now,  what  signifies  whether 
the  defendant  was  or  was  not  ready,  if  he  did  noishow 
his  readiness  by  making  the  offer,  and  if  there  were 
a  refusal  to  accept  on  the  plaintiffs'  side,  it  was  only 
of  the  smaller  portions  tendered  in  lieu  of  the  en- 
tire. Then  it  comes  to  this :  the  plaintiffii  require 
coal  at  six  different  places;  the  defendant  avers 
that  be  was  always  ready,  and  that  he  offered  por- 
tions, and  that  the  plaintiffs  refused  to  accept  tliem. 
The  defendant,  in  short,  wants  to  raise  the  question 
for  the  jury  whether  the  refusal  of  the  portions  waa; 
equivalent  to  a  refusal  of  the  whole.  That  would' 
necessarily  create  a  difficulty  in  the  plaintiffs'  way. 

Pbrrin,  J.  concurred,  with  some  hesitation, 
on  account  of  the  mode  in  which  the  breach  was 
laid  in  the  summons  and  plaint. 

Judgment  Jor  the' plaint^.* 


Moore,  J.  was  at  Nisi  Prins» 
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COURT  OF  COMMON  PLEAS. 

[Beported  by  William  Ropbb,  Esq.  and  Thvodobb 
Btlaud,  Esq.  Barristers^t-Law.] 

TbdiittTkrm,  1864. 

FiTZOERALD  V.  LONGFISLD. — Motf  80. 

52  Htn.  Sy  cap.  4 — Action  for  excessive  dietress — 
Misdirection. 

Where  the  amount  produced  at  the  tale  of  goods  dis- 
trained for  rent  is  slightly  in  excess  <f  the  rent 
due^  it  is  not  an  excessive  distress^  ana  no  action 
will  He* 

CjiSB  for  excessive  distress.  The  declaration  con- 
taioed  four  cooots.  The  first  stated  the  plainti£f 
to  have  been  tenant  to  the  defendant  at  a  certain 
rent,  of  which  a  sum  of  £65  was  dae,  and  that  de« 
fendant  distrained  articles  of  mooh  greater  value 
than  the  amount  of  said  arrears,  and  thereby  took 
an  unreasonable  distress,  when  half  would  have  sa- 
tisfied it,  contrary  to  the  statute.  The  second,  a 
distress,  and  tender  of  a  sum  of  £76,  sufficient  to 
discharge  the  amount  due,  and  refiual  by  the  plain- 
tiff  to  accept  same.  The  third,  a  distress  and  sale 
of  part  of  the  goods  distrained  for  more  than  the 
rent  and  charges  due,  of  which  defendant  had  no- 
tice, and  yet  be  had  sold  the  residue^  when  unne* 
cessary.  The  fourth  was  trover.  At  the  trial  be- 
fore Perrin,  J.  at  the  Spring  Assizes  for  the  County 
of  Cork,  the  jury  found  a  verdict  for  the  plaintiff 
of  £125.  A  conditional  order  for  a  new  trial 
had  been  granted  on  the  grounds  of  misdirec 
tion,  rejection  of  evidence,  and  excessive  dama- 
ges. It  appeared  that  the  plaintiff  held  two 
farms  from  the  defendant,  and  in  the  month  of 
April  the  defendant  had  distrained  him  for  the 
0um  of  £95  I  is.,  being  a  year  s  rent  of  the  entire, 
due  the  25th  of  March  previously,  and  an  ad- 
ditional half-year's  rent  of  one  of  the  farms  upon 
an  agreement  that  the  plaintiff  was  fo  pay  that 
gale  in  consideration  of  some  tillage  and  manure 
which  was  on  the  lands  at  the  time  the  plaintiff  got 
poesosmon.  The  year's  rent  of  the  two  farms  was 
£73  148.;  the  additional  half-year's  rent  distrained 
for  amounted  to  £21  17s.  At  the  sale  (about  the 
bona  fides  of  which  there  was  no  controversy)  the 
goods  had  realized  the  sum  of  £76  7s.  6d^  being 
£2  Ids.  Sd.  more  than  the  rent.  The  plaintiff,  in 
his  evidence  at  the  trial,  stated  that  the  goods  were 
worth  £106.  His  Lordship  told  the  jury  that  if 
they  believed  that  the  distress  was  made  for  more 
than  was  really  and  bona  fide  due  for  rent,  they 
were  bound  to  give  damages  to  the  plaintiff;  and 
that  if  they  were  satisfied  that  the  amount  levied 
by  distress  exceeded  the  amount  justly  due,  it  was 
a  wrong  within  the  first  and  third  counts,  and  the 
plaintiff  was  entitled  to  be  compensated  for  the  in- 
lury  sustained.  The  defendant,  at  the  trial,  ob- 
jected to  these  portions  of  the  charge,  and  asked 
tbe  learned  judge  to  tell  the  jury,  that,  according 
to  the  evidence,  the  defendant  was  entitled  to  a 
verdict  on  the  first  count,  unless  the  distress  was 
unreasonable  and  excessive  with  reference  to  the 
rent  distrained  for  as  statied  in  the  notice  of  dis- 
tressj  and  also  to  tell  the  jury  that  if  they  be- 


lieved the  auction  to  have  been  bona  fide^  they 
should  take  the  price  at  what  the  goods  sold  as 
their  real  value,  and  that  they  should,  in  such  case, 
only  find  a  verdict  for  the  difference  between  the 
price  for  which  tbe  goods  sold  at  the  auction  and 
the  rent  due,  with  damages  for  detaining  that  dif- 
ference. 

Deasy^  Q.  C,  (with  him  Chatterton^)  now  showed 
cause. 

Lancj  Q.  C,  and  Longfield^  Q,  C^  in  support  of 
the  conditional  order. — At  the  trial  it  was  submitted 
that  the  first  count  could  not  be  supported,  as  the 
amount  for  which  the  goods  were  sold,  and  which 
the  Statute  of  25  Geo.  2,  c.l3,  s.  5,  povides  shall  be 
taken  as  the  true  value  of  them,  did  not  sufficiently 
exceed  the  amount  of  rent  due  to  support  the  action, 
particularly  where  there  was  no  express  evidence  of 
malice.  If  that  statute  is  to  be  taken  as  the  crite* 
Hon  of  the  value  of  the  distress,  then  there  is  no 
excess  here,  as  the  goods  only  sold  for  between  £2 
and  £3  more  than  tbe  sum  due.  The  general  rule 
is  to  take  the  sale  as  the  criterion  of  whether  the  dis- 
tress be  excessive  or  not,  unless  there  be  a  count  in 
the  declaration  for  selling  at  an  under  value,  and 
there  is  no  count  here  impeaching  the  sale,  nor  any 
question  left  to  the  jury  on  that  point.  The  Sta- 
tute 52  Hen.  3.  c.  4,  which  gives  the  action,  uses 
the  word  unreasonable^  and  it  is  contended  that  the 
learned  judge  ought  to  have  left  the  question  to  the 
jury,  as  to  whether  the  distress  was  unreasonable  as 
well  as  excessive. 

Chatterton  in  reply. — The  objection  now  before 
the  court  is,  that  the  judge  told  the  jury  that  if  the 
landlord  had  levied  for  anything  above  the  amount 
due,  they  were  bound  to  find  a  verdict  for  the  plain- 
tiff. We  say  he  did  not,  we  must  take  the  whole 
charge  together,  and  in  that  case  it  does  not  bear 
that  meaning,  the  plain  meaning  of  the  word  exces* 
sive,  as  used  by  the  learned  judge,  was  unreason- 
able.  IMonahany  C.  J. — Is  not  the  literal  meaning 
of  the  charge  this — that  if  the  levy  exceeded  the 
amount  by  even  £1,  the  distress  was  excessive?  a 
landlord  is  not  bound  to  weigh  with  golden  scales 
the  question  of  whether  or  not  he  has  taken  a  little 
too  much  or  otherwise.]  If  the  judge  be  consulted 
as  to  the  meaning  of  the  word  excessive^  the  court 
will  find  that  he  used  it  in  the  sense  of  unreason^ 
able.  In  the  present  case  an  exorbitant  demand  was 
made  in  the  first  instance,  and  a  distress  levied  for 
such,  and  that  state  of  facts  presents  a  diflerent 
case  from  that  of  a  distress  for  the  sum  actually 
due,  but  which  happens  to  exceed  that  amount  by 
a  irifling  sum.  [The  following  cases  were  cited : 
Tancred  v.  Ldand,  (16  Q.  B.  664,  s.  c.  lb.  669) ; 
Sells  V.  ffoarsy  (8  Moore,  451.) 

Feb  Cubiam We  think  the  judge  was  in  error 

in  leaving  the  question  to  the  jury  in  the  form  he 
has  done,  and  we  must  grant  a  new  trial.  ^  The  re- 
covery of  rent  by  distress  would  be  a  perilous  pro- 
ceeding if  a  slight  excess  in  the  goods  distrained 
was  to  render  the  landlord  liable  to  an  action.  "'^ 
must  therefore  set  aside  the  verdict. 


We 


Order  absolute  for  a  new  trial. 
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In  be  Barrett. — June  9. 
Alleged  Lunatic — Paifment  out  of  court. 

Where  money  vms  lodged  in  court  to  the  credit  of  a 
part//  alleged  to  be  a  lunatic,  leave  wae  given  to 
invest  the  money  in  the  name  of  the  Master  of  the 
court  in  Uie  public  funds. 

The  Com  t  refused  to  make  any  order  as  to  the  divi' 
dends  until  they  had  accrued. 

An  action  had  been  brought  in  the  name  of  Maria 
Barrett,  who  was  generally  considered  to  be  a  lu- 
natic, but  who  had  never  been  declared  one  under 
a  commission  de  lunatico  inquirendo.  The  defend- 
ant in  that  action  had  for  his  own  protection  paid 
the  amount  of  the  demand  against  him  into  court. 

Difggan  now  applied  that  the  money  which  had 
been  lodged  in  this  court  to  the  credit  of  Maria 
Barrett  should  be  paid  either  to  her  or  to  her  mo- 
ther, or  should  be  invested  in  the  funds  in  the  name 
of  the  Master  of  the  court,  and,  if  so,  that  an  order 
should  be  made  to  pay  the  dividends  as  they  accrued. 
Although  she  is  said  to  be  a  lunatic,  she  has  never 
been  declared  one,  and  there  is  a  medical  certificate 
to  the  efl'ect  that  she  is  competent  to  manage  her 
own  affairs.  If  the  court  should  not  be  satisfied 
with  this,  still,  as  the  money  amounts  only  to  £200, 
and  she  has  no  other  means  of  subsistence,  and  as 
it  would  swallow  up  all  the  fund  if  the  expense  of 
appointing  a  committee  were  incurred,  the  court 
can  order  the  money  to  be  paid  over  to  her  mother, 
with  whom  she  lives,  f  He  cited  Rock  v.  S/ade,  (7 
Dowl.  22) ;  Btay  v.  O'Keefe,  (6  Ir.  Jur.  246.)] 

MoNAHAN,  C.  J. —  The  money  may  be  invested 
in  the  name  of  the  Master,  but  we  will  make  no  or- 
der about  the  dividends.  When  they  have  accrued 
it  will  be  time  enough  to  see  what  order  we  shall 
make. 

Rule  accordingly. 


Michaelmas  Term,  ^854. 

Bates  v.  Foreman— iVbt;.' 8. 

Practice — Indorsement  of  Particulars  of  Payment. 
16^17  Fic.c.  113,  *.41. 

The  court  refused  to  set  aside,  as  iitegidar,  a  plea  of 
payment,  the  particulars  endorsed  whereon  merely 
stated  generally  the  amounts  of  certain  judgments 
«*  and  executions  thereon^*'  without  alleging  that 
any  levy  had  taken  place  or  when, 
Meade  moved  to  set  aside  the  defence  io  this  case 
on  the  ground  that  the  full  particulars  of  payment 
3vcre  not  endorsed — This  motion  had  been  made 
in  chamber,  but  was  ordered  to  stand  over  for 
the  full  court.     The  defence  was  a  plea  of  pay- 
ment,  which  would  be  good,  if  proved.     But  the 
indorsements  are  only  of  judgments  and  executions 
issued,  without  any  statement  that  there  was  a  levy 
under  the  execution,  so  that  no  payment  in  fact  is 
indorsed ;  and,  even  if  it  were,  no  dates  are  given 
of  the  times  of  paynient  under  the  executions,  as 
required  in  similar  cases  in  this  court     The  de- 
fendant's affidavit  distinctly  states  that  he  had  not 
paid  the  amount. 

M^Meehan  contra. — The  particulars  of  payment 


indorsed  are  as  follows :  «  Sep.  6,  1853— Amount 
of  defendant's  bond  of  this  date,  judgment  and  ex- 
ecution thereon,  £730  68.  lOd.  Dec.  28,  1853— 
Amount  of  judgment  and  execution  thereon,  £302 
Os.  Sd."  The  defendant  does  not  know  the  time  at 
which  the  execution  was  levied. 

The  Court  refused  to  grant  the  motion. 

Motion  refused. 
— ♦ — 

COURT  OF  EXCHEQUER. 
Michaelmas  Term,  1854. 

raeportedbyBECHEBL.FLBMiHo,  Esq.  Barrister-at-Law.J 
Bishop  v.  Wigram.— iVbtr.  a 

Practice^Amendment  of  defence^AJIdanit  of 

merits. 

Where  the  defendant  had  put  upon  the  file  a  defence 

calculated  to  embarrass  the  plaintiff,  and  applied 

for  leave  to  amend,  the  court  required  an  affidavit 

of  merits. 

This  was  an  application  for  leave  to  set  aside  the 
defence  that  had  been  pleaded  in  this  case  and  to 
mark  judgment  in  the  action  upon  the  ground  that 
the  defence  was  calculated  to  embarrass  the  opposite 
party.  It  was  an  action  for  goods  sold  and  delivered, 
and  upon  the  othe^  common  counts,  and  the  defence 
stated  that  the  defendant  was  «« not  indebted  to  the 
plaintiff  in  the  sum  demanded,  or  any  part  there- 
of," on  account  of  the  goods  alleged  to  be  sold,  or 
the  work  done,  or  any  other  account  whatsoever. 

Bastnble,  in  support  of  the  motion,  relied  upon 
16  &  17  Vic.  c  113,  ss.  70  and  83. 

Sherlock  contra — This  application  should  have 
been  made  within  a  reasonable  time,  being  for  irre- 
gularity.  IPennefather,  B.^l  conceive  that  such 
IS  not  the  case.  It  is  to  set  aside  the  defence  as 
"  embarrassing,"  not  •*  irregular."]  The  defendant 
seeks  for  leave  to  amend  his  pleadings.  It  has  been 
dlowed  in  such  cases  as  the  present.  [Pennp^a^ 
ther,  B.—Do  you  produce  an  affidavit  of  meriu  ?1 
It  IS  not  necessarv.  Brennan  v.  Monahan,  (4  Ir. 
L.  Rep.  415.)  IPennefather,  B.—To  allow  parties 
to  amend  their  pleadings  in  such  cases  as  the  pre- 
sent,  except  upon  an  affidavit  of  merits,  would  en- 
courage a  lax  and  vicious  mode  of  pleading,  under 
the  protection  of  this  Act] 

Bastable  was  heard  in  reply. 

Greene,  B. — I  am  convinced  that  this  court  has 
not  granted  such  an  application  as  the  present  ex- 
cept  upon  an  affidavit  of  merits.  We  must  there- 
fore  refuse  the  latter  motion. 

Rule  accordingly. 

BUSTEED  V.  RaTMOND. 

Practice— Changing  the  Venue— Common  Law 
{Procedure  Act — Witnesses. 
In  an  affidavit  to  change  the  venue,  it  is  not  suffici^ 
ent  in  support  of  the  application  for  the  depo^ 
nent  to  aver  that  «<  all  his  witnesses  reside  "  in  the 
locality  to  which  it  is  sought  to  change  the  venue^ 
but  he  should  have  stated  that  he  has  witnesses  to 
examine,  and  who  they  are. 

This  was  an  application  to  change  the  venue  from 
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the  County  of  the  City  of  Dablin  to  the  County  of 
Kerry.  It  was  an  action  for  the  rent  of  a  house, 
money  paid,  and  upon  a  promissory  note.  The  de- 
fendant's affidavit  stated,  among  other  things,  that 
the  entire  cause  of  action  arose  in  the  County  of 
Kerry,  and  that  *'  all  his  witnesses  resided  "  in  the 
County  of  Kerry,  and,  as  he  believed,  all  the  wit- 
Besses  of  the  plaintiff  also.  No  affidavit  was  filed 
in  reply. 

Leahy  in  support  of  the  application. — In  the  pre- 
sent case  there  is  no  difficulty  in  measuring  the  pre- 
ponderance of  convenience  as  to  the  venue,  which 
18  the  principle  upon  which  such  questions  are  de- 
cided under  the  Common  Law  Procedure  Act,  in- 
anDoch  as  the  plaintiff  makes  no  case. 

De  MoieynM  contra. — The  right  of  trying  a  case 
where  the  cause  of  action  arose  cannot  now  be  re- 
lied upon ;  even  in  the  case  of  Justices  of  the  Peace 
that  privilege  is  taken  away.  The  plaintiff  had  not 
time  to  file  an  answering  affidavit.  [Pennefathevy 
^_The  defendant's  affidavit  appears  to  be  defective 
in  not  stating  who  his  witnesses  are.]  He  does  not 
even  state  that  he  has  any  witnesses,  but  merely 
that  all  his  witnesses  reside  in  Kerry. 

Ltahy  in  reply. — It  is  submitted  that  this  aver- 
ment is  a  sufficient  allegation  that  the  defendant 
bas  witnesses,  and  that  they  reside  in  the  county 
to  which  he  seeks  to  change  the  venue.  As  to  the 
repeal  of  the  statute  enabling  magistrates  to  be 
sued  in  the  counties  in  which  they  reside,  the  rea- 
son was  to  create  an  uniformity  of  practice  by  per- 
mitting the  court  in  all  cases  to  exercise  a  discre- 
tionary power. 

Penrbfathbr,  B«* — The  defendant  does  not 
state  that  he  has  any  witnesses  to  examine.  It  is 
only  upon  a  preponderance  of  convenience  that  the 
court  wiU  change  the  venue  in  such  cases,  but  it 
will  never  do  so  upon  such  a  statement  as  that  made 
in  this  case  by  the  defendant,  that  all  his  witnesses 
reside  ia  the.  County  of  Kerry  j  an  allegation  which 
it  is  impossible  to  construe  as  amounting  to  a  state- 
ment that  he  has  any  witnesses  at  all,  which  should 
have  been  positively  averred  in  the  affidavit.  We 
shall  say  no  rule. 

Gbbbne,  B.,  concurred. 

No  Rule. 


Bell  v,  Shannok. — Nov*  14. 

Practice-' Security  for  Costs-^Affidavit  of  MeriU 
— Plaintiff  residing  out  of  the  Jurisdiction. 

The  action  had  been  brought  by  the  plainHfl  who  re- 
sided out  of  the  jurisdiction^  upon  a  contract  en- 
tered  into  between  him  and  the  defendant^  accord" 
ing  to  which  the  former  agreed  to  raise  as  much  as 
was  practicable  of  a  quantityof  ship-wrecked  pro- 
perty lying  under  water.  The  defendant  applied 
that  the  oUier  party  should  give  security  for  costs^ 
as  rending  out  of  the  jurisdiction^  and  having  no 
property  in  this  country  ;  and  his  affidavit  stated 
that  the  defendant  is  advised  and  believes  that  he 
has  a  good  defence  upon  the  meiHts^  '*  inasmuch 
as  the  plaintiff  did  not,  as  deponent  firmly  be- 


lieveSf  raise  as  much  of  the  prape%*ty  as  he  might 
have  raised,'*  Sfc.  Held,  that,  under  the  circum* 
stances  of  the  case,  the  affidavit  of  merits  was  suf 
flcient. 

This  was  an  application  that  the  plaintiff  should 
be  compelled  to  give  security  for  costs,  it  appear- 
ing by  affidavit  that  he  resided  at  Whitstable,  in 
the  County  of  Kent,  and  had  no  property  in  this 
country.  The  action  was  brought  upon  an  alleged 
contract  that  the  plaintiff  had  agreed  to  raise  ship- 
wrecked property  lying  under  water,  as  far  as  was 
practicable,  and  to  place  what  he  should  so  raise 
upon  the  pier  at  Drogheda.  The  defendant's  affi- 
davit stated  that  he  was  advised  and  believed  that 
he  has  a  good  defence  upon  the  merits,  <*  inasmuch 
as  the  plaintiff  has  not,  as  the  defendant  firmly  be- 
lieves, raised"  as  much  of  the  property  as  he  could 
have  raised,  or  delivered  what  he  had  raised  to  the 
plaintiff  according  to  the  agreement. 

Gibbons  in  support  of  the  motion.^ — It  is  denied 
by  the  other  side  that  the  defendant  has  made  a 
sufficient  affidavit  of  merits  ;  but  the  allegations 
made  are  sufficient ;  the  defendant  states,  that  he 
believes  and  is  advised  that  he  has  a  good  defence 
on  the  merits,  and  then  he  states  his  reasons, 
namely,  that  the  other  party  bas  not  completed  his 
contract. 

/?.  R.  Warren  contra. — It  is  submitted  that  an 
affidavit  upon  belief  is  not  sufficient  according  to 
the  practice  of  this  court.  It  would  be  otherwise 
if  the  alleged  condition  precedent  was  positively 
sworn  to  have  been  broken,  eitlier  by  the  defend- 
ant, or  his  agents  residing  upon  the  spot,  but  he 
only  swears  that  he  firmly  believes  such  to  be  the 
case.  Had  he  sworn  simply  that  he  **  believed** 
the  fact  to  be  as  stated,  it  would  be  less  ambiguous 
than  a  statement  that  he  firmly  believes  it  to  be  so. 
This  qualification  of  belief  evades  theentire'affidavit. 
O'DriscoU  in  reply. — We  could  not  state  the 
grounds  of  our  belief  without  disclosing  the  nature 
of  our  evidence,  and  it  would  be  impossible  to  state 
this  matter  positively. 

Richards,  B.* — I  do  not  see  how  the  defendant 
could  have  sworn  positively  to  the  matters  which 
are  the  subject  of  his  affidavit  unless  he  swore  very 
rashly.  All  cases  of  this  nature  must  be  examined 
in  reference  to  their  peculiar  circumstances.  If  the 
court  requires  a  positive  affidavit  of  merits  in  such 
cases  as  the  present,  it  is  to  be  so  far  positive  as 
the  nature  of  the  case  will  admit,  and  I  would  be 
much  more  disposed  to  favour  an  affidavit  such  as 
the  present,  considering  the  nature  of  the  case, 
than  if  the  defendant  had  undertaken  to  swear  po- 
sitively upon  the  subject. 

Gbeene,  B. — This  is  a  peculiar  case,  the  ques- 
tion to  be  tried  being,  whether  or  not  the  plaintiff 
did  all  that  was  in  his  power  in  regard  of  the  con- 
tract. The  proof  of  this  may  depend  upon  several 
facts,  and  the  evidence  of  many  witnesses,  and  there* 
fore  it  may  be  exceedingly  difficult  to  do  all  this  by 
a  single  affidavit.  The  expression  used  in  the  Act, 
namely,  *<  satisfactory,"  means  satisfactory  to  the 
mind  of  the  court ;  and,  under  the  circumstances 


Pigot,  C,  B.  was  absent. 


Pigot,  C.B.,  and  Pennefather,  B.,  were  absent, 
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of  this  case,  the  ooart  would  feel  much  difRculty  in 
refusing  this  application. 

Motion  granted. 

LuscoMBS  V.  Martin. — Nov.  14. 

PracHce — Production  qfdocurmnts-^\6  Sf  17  Vic, 
C.113,  #.64. 

In  an  action  upon  a  guarantee  the  defendant  applied 
to  the  court  that  he  should  be  furnished  with  a 
copy  of  the  document  by  the  plaintiff^  stating  in 
his  affidaeHthafhe  had  no  copy  of  the  guarantee 
in  hie  possession,  and  that  he  was  advised  and 
heksvedthat  the  production  of  the  instrument  might 
ie  material  to  his  defence:  and  the  court  granted 
the  motion,  although  it  appeared  that  the  instru' 
ment  had  been  prepared  by,  and  was  in  the  hand- 
writing of  the  defendant,  who  was  a  solicitor. 

This  was  an  application  on  the  part  of  the  defen- 
dant that  the  plaintiff  should  furnish  him  with  co- 
pies of  two  guarantees,  the  former  paying  the  scri- 
venery  charges.  The  action  was  brought  upon  two 
guarantees  in  reference  to  a  sum  of  money  lent  to 
the  defendant's  sister,  and  as  a  security  for  which 
the  defendant  had  given  the  guarantees  in  question. 
The  plaintiff's  affidavit  stated,  that  he  never  had 
either  of  the  documents,  nor  a  copy  of  either  of 
them,  in  his  possession;  that  the  defendant  had 
been  his  solicitor  at  the  time  the  loan  was  effected, 
and  that  it  was  at  the  solicitation  of  him  that 
he  had  been  induced  to  make  the  loan ;  that  the 
defendant  was  the  person  who  had  prepared  the 
documents,  and  that  they  were  in  his  handwriting ; 
and  that  no  other  person  had  acted  for  the  plain- 
tiff in  the  matter.  The  grounds  stated  in  support 
of  the  application  were,  that  the  defendant  was  ad- 
vised and  believed  that  the  inspection  of  the  docu- 
ments might  be  material  in  support  of  his  case. 

Lawson  in  support  of  the  application. — 16  &  17 
Vic.  cap.  118,  sec  64,  provides  for  the  production 
of  documents  in  cases  of  this  nature,  whenever  a 
party  shall  rely  upon  them  in  aid  of  his  case,  un- 
less the  non-production  can  be  satisfactorily  ex- 
cused. Even  under  the  former  practice  such  ap- 
plications have  been  granted — Bluck  v.  Gompertz, 
(7  Exch.  67.)  In  that  case  the  principle,  as  laid 
down  in  a  former  decision,  is  thus  recognized  by 
Parke,  B.:— "  I  think  the  true  rule  is  to  be  found 
as  laid  down  by  Tyudal,  C  J.,  in  Blogg  v.  Kent,  (4 
Y.  &  C.  139,)  where  the  Lord  Chief  Justice  says : 
*  It  appears  that  one  party  only  has  a  copy,  and  it 
comes  round  to  the  ordinary  case  that  where  there 
is  only  one  copy  of  the  contract  in  dispute  between 
the  parties,  the  party  who  holds  it  is  a  trustee  for " 


the  production  of  it  to  the  other  party.'"  That 
was,  like  the  present,  an  action  npoo  a  guarantee. 
IGreMe,  B.—U  not  the  guarantee  sUted  in  the 
summons  and  plaint?]  It  is  sUted,  but  only  in 
general  terms. 

Driscoll  contra. — The  relation  subsisting  be- 
tween the  parties,  and  the  fact  that  it  was  the  de- 
fendant  who  prepared  these  documents,  disentitle 
the  latter  to  the  relief  sought     The  documents  in 
question  are  sworn  to  be  in  the  hand-writing  of 
the  defendant,  and  the  object  of  the  latter  is  there* 
fore  not  to  ascertain  the  contents  of  the  instnuneots^ 
of  which  he  must  be  aware,  but  to  look  for  some 
flaw  or  informality  upon  whidi  to  ground  a  defence. 
He  does  not  deny  that  he  owes  the  debt;  he  only 
states  that  he  is  advised  and  believes  that  it  may 
be  material  to  his  defence  to  have  copies  of  the  do- 
cumenU.    IGreene,  £_The  principle  upon  which 
an  application  of  this  nature  b  to  be  refused  is,  when 
it  is  a  mere  fishing  application.    This  appears  from 
the  decision  in  Scott  v.  Walker,  (2  EL  &  Bl.  555.)] 
The  same  rule  is  also  thus  statea  in  Gaisworthy  ▼. 
Norman,  (21  L.  J.,  Q.  B.,  70,)  by  Erie,  J. :  «*  The 
defendant  is  not  entitled  to  search  the  plaintiff** 
papers  with  a  view  of  finding  out  some  invalidity 
in  the  case  put  forward  by  the  plaintiff."    [Greene^ 
^' — The  decision  in  that  case  is  rather  unfavonr* 
able  to  you.]    Pepper  v.  Chambers,  (7  Exch.  226,) 
was  a  stronger  case  than  the  present.     The  afiida- 
vit  upon  which  that  application  was  founded  stated 
that  there  was,  as  deponent  believed,  in  the  posses- 
sion of  the  defendant  certain  documents,  and  pro- 
ceeds thus— .«  and  this  deponent  is  advised  that  It 
may  be  necessary  that  the  said  minutes,  &c.  should 
be  adduced  at  the  trial  of  this  action,  and  that  with- 
out an  inspection  thereof  this  deponent  cannot  safely 
proceed  to  the  trial  of  this  action ;  stating  also,  that 
the  plaintiff  had  no  oopy  in  his  poasesaioo.    The 
affidavit  in  that  case  was  stronger  than  the  present, 
and  yet  it  was  considered  insufficient.     A  similar 
application  was  refused  in  Snieder  v.  Mangino,  (7 
Exch.  230,)  altiiough  it  was  alleged  in  the  affidavit 
of  the  defendant  that  it  was  made  bona  fide,  and 
that  the  production  was  necessary  in  order  to  ena- 
ble the  defendant  to  defend  the  action.    [^Greene^ 
^* — The  guarantees  must  be  produced  at  the  trial, 
and  I  do  not  see  how  the  plaintiff  will  be  damnified 
by  a  previous  production  of  them.] 

Richards,  B,-.This  is  a  very  proper  case  for 
granting  the  application. 

Gbbenb,  B. — I  am  of  the  same  opinion.  Where 
the  defendant  seeks,  by  an  application  of  this  kind, 
to  get  at  the  evidence  of  the  opposite  party,  it  is  a 
very  different  thing.  We  shall,  therefore,  grant  the 
motion,  the  cosu  to  be  oosts  in  the  cause. 

Rule  according^. 
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ROLLS  COURT. 
[Reported  by  Richd.W.  Gamble,  Eaq.  Barrister. at-Law.] 

Erskine  V,  Baker Nov,  3. 

Receiver —  Contempt — Attachment — Fafge  Return. 

A  receiver  having'  neglected  to  lodge  his  balance  pur- 
suant to  the  Master's  order,  an  attachment  was 
issuedagainsl  him  directed  to  the  sheriff^  who  made 
a  return  of  non  est  inventus,  and  it  was  afterwards 
renewed  and  a  similar  return  was  made;  ittaasthen 
directed  to  the  coroner  u>ho  made  an  improper  re- 
turn. An  attachment  was  then  issued  against  the 
coroner^  which  was  also  renetoedfrom  time  to  time. 
On  tojtation  the  Master  refused  to  allow  the  plain- 
tiff  the  costs  of  those  proceedings,  which  he  had 
taken  against  the  receiver  and  against  the  coroner. 
The  court  refused,  in  the  first  instance,  to  allow 
these  costs  out  of  the  estate,  as  it  did  not  appear 
that  the  receiver  or  his  sureties  were  insolvent,  but 
directed  the  recognizance  to  be  put  in  suit  and  the 
motion  to  stand  over. 

The  payment  of  the  amount /or  which  the  attachment 
was  issued  against  the  recover,  would  not  dis- 
charge the  contempt,  but  he  would  still  be  liable  to 
the  costs  of  the  pi^ceedings  against  him,  and  if  he 
could  be  identified  with  the  coroner,  perhaps  also 
for  the  costs  of  the  proceedings  against  the  coixmer. 

It  appeared  from  the  affidavit  that  a  bill  bad  been 
filed  in  1844  to  raise  tbe  arrears  of  a  jointure 
charged  on  certain  lands,  and  that  in  1846  a  receiver 
had  been  appointed  over  the  lands  pursuant  to  a 
decree  in  the  cause.  On  the  12th  May  an  order 
vras  made  whereby  E>avid  Kellett,  the  receiver  in 
the  first  and  second  matter,  was  extended  to  the 
first  and  second  causes,  and  the  plaintiffs  in  these 
causes  were  declared  entitled  to  their  costs  of  the 
motion.  The  receiver  passed  his  account  in  April. 
1846,  showing  a  balance  in  his  hands  of  £130, 
which  he  was  dhrected  to  invest  by  the  30th  of  that 
month.  In  June,  1846,  an  order  was  made  ex* 
tending  the  receiver  over  other  lands,  and  requiring 
him  within  a  month  to  enter  into  the  necessary  se^ 
corSty,  and  in  default  of  his  so  doing  that  it  should 
be  referred  to  the  Master  to  appoint  another  re- 
ceiver in  his  place.  This  he  neglected  to  do,  and 
was  therefore  prevented  receiving  the  rents  of  the 
lands,  bat  was  not  removed  by  any  order  of  the 
oDort,  nor  were  his  recognnsances  vacated.  He 
filed  another  account  on  the  17th  May,  1847,  on 
which  there  was  a  balance  due  of  £61  6s.  6d.,  which 
he  was  directed  to  lodge.  Having  neglected  to 
lodge  this  balance,  an  order  for  an  attachment  was 
granted  against  him  in  June,  1847.  This  attach- 
ment was  directed  to  the  sheriff,  who  made  a  return 
of  non  est  ifwentus.  It  was  then  renewed  and  di- 
rected to  the  coroner  of  the  county,  and  on  the 
28th  January,  1848,  he  made  a  return  thereon 
that  he  had  taken  Mr.  Kellett,  the  receiver,  and 
had  deuined  him  until  he  paid  the  debt,  and  then 
discharged  him.  The  attachment  having  been  for 
a  contempt,  and  not  for  payment  of  money,  an 
application  was  made  to  tbe  Rolls  Court,  and  a 
conditional  order  was  granted  directing  the  coroner 
to  amend  his  return,  aud  that  the  attochment  should 
be  uken  off  tbe  file  for  the  purpose  of  being  so 


amended,  and  this  order  was  afterwards  made  ab- 
solute. The  coroner  not  having  amended  his  re- 
turn an  order  for  an  attachment  was  granted  against 
him,  and  it  was  issued  to  the  sheriff  of  the  county. 
The  coroner  then  wrote  saying  he  had  sent  the  at- 
tachment to  Mr.  Erskine,  his  returning  officer,  and 
thought  that  it  was  all  right,  but  could  not  amend  it. 
This  Mr.  Erskine  was  the  plaintiff  in  the  first  cause. 
The  sheriff  wrote  saying  that  the  coroner  lived 
in  a  lawless  part  of  the  country,  and  was  so  guarded 
by  his  men  that  he  could  not  arrest  him,  and  after- 
wards made  a  return  of  non  est  inventus.  The 
plaintiff's  solicitor  then  wrote  to  the  receiver's  sure- 
ties, Robert  Kellett  and  Wm.  Mortimer,  for  pay- 
ment of  the  balance  left  due  by  the  receiver,  in  an- 
swer to  whieii  he  received  a  letter  from  his  friend, 
Mr.Carmichael,  stating  that  the  money,  £61  Is.  7d  , 
had  been  paid  to  the  coroner.  The  plaintiff,  by 
the  advice  of  counsel,  renewed  the  attachment  in 
1849,  and  again  directed  it  to  the  sheriff,  who  again 
made  a  return  of  7wn  est  inventus.  The  attachment 
was  again  twice  renewed,  when  the  sheriff  made  a 
return  that  he  had  arrested  the  coroner,  but  that 
he  had  been  discharged  by  the  judge  of  assize,  as 
he  had  been  attending  sessions  as  coroner  when  ar- 
rested. Part  of  the  estates  over  which  the  receiver 
had  been  appointed  were  sold  in  the  Incumbered 
Estates  Court,  and  for  the  purpose  of  allocating 
the  funds  it  became  necessary  that  the  costs  in 
Chancery  should  be  taxed.  The  costs  were  lodged 
at  £188  16s.  3d.,  and  the  sum  of  £148  was  struck 
off  by  the  Taxing  Master,  on  the  grounds  that  there 
was  no  order  allowing  them,  and  that  the  proceed- 
ings against  the  coroner  were  not  costs  in  the  cause. 

Hughes,  Q,  C.  (with  whom  was  G.  O.  Malky,) 
now  moved,  pursuant  to  notice,  that  the  plaintiffs 
in  the  second  cause  should  be  declared  entitled 
to  the  costs  of  the  orders  for  attachment  against 
D.  Kellett,  the  receiver,  bearing  date  the  80th  of 
June,  1847,  and  also  to  the  costs  of  the  order  for 
attachment  against  the  coroner,  bearing  date  the 
11th  February,  1848,  and  the  order  making  same 
absolute,  and  the  costs  of  the  several  renewals 
thereof.  The  amount  of  the  costs  incurred  by  the 
proceedings  against  the  receiver  were  about  £50, 
previous  to  the  proceedings  against  the  cproner. 

H.  Smythe,  for  Mr.  Butler,  the  minor,  submitted 
that  the  receiver  had  virtually  discharged  the  con- 
tempt, for  he  had  paid  to  the  coroner  the  amount 
for  which  the  attachment  was  issued.  [MaunseU 
V.  Egan,  8  I.  E.  R.  372,)  was  cited.] 

Master  op  the  Rolls. — There  is  some  diffi- 
culty in  granting  an  order  such  as  you  seek.  As 
to  a  portion  of  the  costs  there  is  no  difficulty. 
There  are  some  cases  where  the  estate  is  held  not 
to  be  liable  to  the  costs,  unless  proceedings  are  first 
taken  against  those  parties  who  are  primarily  liable; 
as,  in  the  case  of  proceedings  against  tenants  for 
rent,  where  the  Masters  do  not  allow  the  cosU  out 
of  the  estate  until  the  receiver  shows  that  all  neces- 
sary steps  had  been  taken  against  the  tenants,  and 
that  they  were  insolvent  or  could  not  be  made  liable. 
Mr.  Kellett  and  Mr.  Mortimer,  are  clearly  liable  to 
pay  all  the  cosU  up  to  the  24th  January,  1848. 
All  these  costs,  that  is,  the  costs  of  all  the  proceed- 
ings up  to  the  return  of  the  coroner  to  the  attach- 
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ment,  were  clearly  chargeable  agoinst  the  receiver, 
and  his  sureties  are  responsible  for  thero.     As  to 
the  question  whether  these  costs  should  now  be  given 
out  of  the  estate,  it  has  not  beeji  shown  to  me  that  the 
receiver  or  his  sureties  are  insolvent,  and  therefore  I 
will  not  at  present  order  them  to  be  paid  out  of  the 
estate.     If  the  party  primarily  liable  is  proceeded 
against,  and  the  amount  of  the  costs  cannot  be  re- 
alized, then  there  may  be  a  question  whether  they 
cannot  be  got  out  of  the  estate ;  but,  at  present, 
supposing  the  receiver  and  his  sureties  to  be  solvent, 
I  cannot  see  why  I  should  allow  them  out  of  the 
estate.     Even  suppose  he  paid  the  £58  to  the  coro- 
ner as  alleged,  this  did  not  discharge  him  from  the 
contempt  that  he   was  guilty  of  in  not  lodging  his 
balance  pursuant  to  the  order,  and  he  will  be  liable 
to  all  the  costs.     The  only  order  I  can   make  at 
present  is,  that  you  be  at  liberty  to  put  the  recog- 
nizance in  suit,  and  that  this  motion  stand  over. 
As  to  the  subsequent  costs,  viz.  for  the  proceedings 
against  the  coroner,  perhaps  if  you  identify  the  re- 
ceiver with  the  coroner  you  may  be  able  to  recover 
these  costs  also. 
Nov.  6 — The  following  order  was  made: 
*<  Mr.  Carmichael,  solicitor  for  the  minor,  Robt. 
fiutler,  and  his  trustees,  stating  to  the  court 
that  he  believes  that  the  receiver  and  his  sure- 
ties are  solvent,  let  this  motion  stand  over,  and 
let  Sir  Thomas  Finlay  and  John  Finlay  be  at 
liberty  to  put  in  suit  the  recognizance  of  David 
Kellett,  the  former  receiver  in  these  matters 
and  causes,  and  of  Robert  Kellett  and  William 
Mortimer,  his  sureties,  enrolled  on  the  25th 
January,  1 845,  unless  in  ten  days  after  service 
of  this  order  on  said  Daniel  Kellett,  Robert 
Kellett,  and  William  Mortimer,  good  cause  be 
shown  to  the  contrary,  and  reserve  further  or- 
der and  the  question  of  the  costs  of  this  mo- 
tion." 


Fenton  V,  Fenton. — Nov,  10. 
Attachment — RenewaL 
An  attachment  for  £6  17*.  7  d.y  payable  under  an  or- 
der of  the  Court  of  Chancery  was  issued  in  1837, 
and  was  renewed  in  1848,  but  not  after wardsy  as 
it  could  not  now  be  executed  in  consequence  of  the 
11  4'  12  Ftc,  c.  28.  The  court  gave  liberty  to  is- 
sue a  fi.  fsL^or  the  amount. 

Undeb  an  order  in  the  cause  bearing  date  21st 
of  June,  1837,  the  defendant,  George  Fenton,  was 
directed  to  pay  to  Henry  Quiuan  tlie  sum  of  £6 
17s.  7d.,  with  the  costs  of  a  petition  which  had 
been  filed.  Two  attachments  were  issued  against 
him  in  1837  to  enforce  payment,  and  they  were  re- 
newed from  time  to  time  up  to  1848,  but  without 
effect.  On  the  23rd  of  May,  1848,  the  attachment 
WHS  renewed,  and  under  it  the  defendant  was  ar- 
rested,  but  was  afterwards  discharged  by  tlie  As- 
sistant Barrister.  In  June,  1851,  notice  was  serv- 
ed to  renew  the  attachment,  but  there  not  having 
been  any  attendance,  the  case  was  struck  out. 
The  affidavit  stated  that  the  attachment  was  not 
renewed  because  there  was  no  prospect  of  the 
amount  being  paid  ;  that  no  settlement  nor  ar- 
rangement had  been  made  concerning  it,  and  that 


the  whole  amount  was  due ;  but  that  as  the  attach- 
ment was  more  than  a  year  old,  it  would  not  be  re- 
newed in  the  office. 

Hemphill  now  moved,  pursuant  to  notice,  to  renew 
the  order  for  attachment  issued  in  1848,  as  under 
the  Act  for  Imprisonment  for  Debt,  1 1  &  1:2  Vic.c.28, 
s.  1. — The  attachment  could  not  now  be  issued,  the 
sum  being  under  £10.  [^Master  of  the  JRoUs. — Yea 
cannot  issue  avsecond  attachment  until  the  retura 
of  the  first,  whereas  your  application  now  is  to  re- 
new the  writ  of  attachment  issued  in  1848.]  If 
your  Lordship  will  renew  the  original  order,  we 
will  be  able  to  issue  9iji.fa. 

Master  of  the  Rolls. — I  will  make  an  order 
that  you  be  at  liberty  to  issue  a^.y^for  the  atnouat 
stated  in  the  order  of  1837. 

<*  Let  the  clerk  of  appearances  and  writs  of  the 
court  be  at  liberty,  if  so  required  by  the  said 
Henry  Quinan,  to  issue  a  writ  oifl.fa.  against 
G.  Fenton,  marked  for  the  sum  of  £6  178.  7d^ 
being  the  sum  for  which  the  attachment  di- 
rected by  the  order  made  in  that  cause,  bear* 
ing  date  the  21st  June,  1837,  issued  against 
said  George  Fentoiu" 


COURT  OF  COMMON  PLEAS. 

[Reported  by  William  Ropeb,  Esq.  and  Thbodobb 
Rtlahd,  Esq.  Barristers-at-Law.] 

Dalt  v.  Nolan. — Nov.  4j. 
3  ^  4  Fic,  c.  107—16  4-  17  Vic.,  c.  113. 
Semble,  the  court  will  allow  a  replication  to  he  filed 
when  it  appears  that  there  is  a  bona  fide  question 
of  law  or  fact  to  be  raised  by  ifc 

Walter  Bourke,  Q.C,  for  the  plaintifi;  moyed  for 
liberty  to  file  a  replication.  The  action  was  debt 
on  a  judgment  The  defendant  pleaded  a  discharge 
under  the  Insolvent  Debtors'  Act,  and  the  replica- 
tion he  asked  for  liberty  to  file  was,  that  the  dis- 
charge under  the  Insolvent  Act  was  obtained  bj 
fraud. 

Fitzgibbon,  Q.C,  and  J.O.  Malley,  contra— The 
Court  for  the  Relief  of  Insolvent  Debtors  is  an  io- 
dependent  court,  and  not  subject  to  this  court ;  the 
85th  section*  of  the  Insolvent  Act  (3  &  4  Vic  cap. 

Sec.  85 — And  be  it  enacted,  that  every  such  a^j^dieaticm 
as  aforesaid  by  the  said  court  or  commissioner  as  aforesaid* 
with  respect  to  any  prisoner  and  the  order  thereupon  8« 
made  as  aforesaid,  shall  be  final  and  conclusive,  and  shall 
not  be  reviewed  by  the  said  court  unless  the  said  court  shall 
thereafter  see  good  and  sufficient  cause  to  believe  that  such 
adjudication  has  been  made  on  false  evidence  t>r  otherwise 
improperly  made  or  fraudulently  obtaUied,  in  which  case  it 
shall  be  lawful  for  the  said  court  upon  the  application  of 
such  prisoner,  or  of  any  creditor  of  such  prisoner,  to  order  such 
prisoner,  upon  due  notice  to  be  given  to^uch  persons  and  in 
such  manner  as  the  said  court  shall  direct,  to  attend,  or  to  be 
brought  up,  and  the  said  matter  to  be  reheard  before  the  said 
court  or  one  of  the  commissioners  thereof  on  his  circuit,  as  the 
case  may  require,  who  shall  thereupon  rehear  the  same,  and 
shall  and  may  if  just  cause  shall  appear  annul  the  original 
adjudication  and  order  thereupon  made  in  such  case,  and 
shall  have  the  same  powers  and  authorities  upon  such  re- 
hearing as  upon  any  original  hearing  in  pursuance  of  this 
Act,  and  may  adjudicate  in  such  matter  accordingly :  and 
thereupon,  in  case  the  former  adjudication  in  the  said  mat- 
ter shall  not  be  confirmed,  such  order,  certificate,  and  war- 
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107)  enacts — "That  every  adjudication  by  such  In- 
solvent Court  or  Commissioner  with  respect  to  any 
prisoners,  and  the  order  thereupon,  shall  be  final 
and  conclusive,  and  shall  not  be  reviewed  by  the 
said  court,  unless  the  said  t^ourt  shall  thereafter  see 
good  and  sufficient  cause  to  believe  that  such  adju- 
dication has  been  made  on  false  evidence,  or  other- 
wise improperly  made,  or  fraudulently  obtained." 
Here  is  a  jurisdiction  exercised  for  a  century,  and 
there  is  no  precedent  to  be  found  of  such  a  repli- 
cation. The  decision  of  the  Commissioner  is  firmU 
nor  can  he  himself  nullify  it,  unless  he  sees  sufiici- 
ent  cause  to  believe  that  such  adjudication  was  frau- 
dolently  obtained,  or  made  on  false  evidence,  or 
otherwise  improperly  made,  and  then  certain  acts 
lOQSt  be  done  in  order  to  annul  such  adjudication; 
besides,  there  could  be  nothing  more  unreasonable 
than  to  send  to  a  jury  to  decide  whether  the  judg- 
ment of  the  Insolvent  Court  was  rightly  obtained 
or  not.  There  cannot  be  shown  any  precedent 
where  a  judgment  in  case  upon  a  trial  has  ever 
been  questioned  by  a  jury.  [iifowaAan,  CJ, — Sup- 
pose a  judgment  of  the  Court  of  Queen's  Bench, 
and  in  an  action  in  this  court  that  judgment  be 
pleaded  as  having  been  obtained  by  fraud ;  that 
would  be  a  good  plea.  What  then  is  there  in  the 
Insolvent  Act  to  render  its  judgments  unquestion- 
able ?J  The  85th  section  of  the  Insolvent  Act  has 
that  eifect  A  judgment  of  a  common  law  court  is 
a  common  law  judgment,  and  courts  have  allowed 
such  a  plea  to  be  put  in,  but  here  is  a  court  of 
competent  jurisdiction,  and  there  is  no  power  given 
to  this  court,  or  a  jury,  to  question  its  decisions. 

Walter  Bourke,  Q.  C,  in  reply.— If  this  be  a 
sham  or  false  plea,  the  defendant  can  set  it  aside ; 
bat  if  the.  court  admit  the  opposition  now,  the  plain- 
tiff is  prevented  from  going  into  error,  and  thus  try- 

rant,  shall  be  made  as  required  by  this  Act  to  be  made  upon 
such  orijpoal  adjudication  ;  and  the  said  court  or  coramis- 
Bioner  shall  and  may,  if  necessary,  remand  the  said  prisoner 
to  the  same  custody  in  which  he  was  at  the  time  of  the 
former  hearings  of  the  matters  of  his  petition,  there  to  be 
•abject  to  iraprtsoomeDt  as  if  the  former  adjudication  therein 
had  not  been  made,  and  thereupon  all  detainers  which  were 
in  force  against  such  prisoner  at  the  time  of  his  former  dis- 
charge from  custoily,  shall  be  deemed  to  be  in  force  against 
him  as  if  such  former  adjudication  had  not  been  made ;  and 
the  gaoler  or  keeper  of  the  prison  in  which  such  prisoner 
shall  be  so  remanded,  shall  and  is  hereby  required  to  receive 
such  prisoner  into  his  custody  in  pursuance  of  such  remand, 
for  doing  which  the  order  of  remand  in  such  case  shall  be 
his  sufficient  warrant ;  or  where  In  any  such  case  such  pri- 
soner shall  refuse  or  neglect  to  appear  before  the  said  court 
or  commissioner,  according  to  such  order  for  rehearing  as 
aforesaid,  a  copy  whereof  shall  have  been  duly  served  on 
inch  prisoner,  it  shall  be  lawful  for  the  said  court  to  order 
■och  prisoner  to  be  apprehended  and  committed  into  custody 
in  such  prison  as  the  said  court  shall  direct,  and  to  issue  its 
warrant  accordingly^  and  to  cause  such  prisoner  to  be  brought 
up  for  examination  as  often  as  to  the  said  court  or  commis- 
sioner shall  seem  fit :  provided  always,  that  where  upon 
soch  rehearing  it  shall  appear  to  the  said  court  or  commis- 
sioner that  such  prisoner  is  not  entitled  to  the  benefit  of  this 
Act  until  some  future-  period,  according  to  the  provisions 
herein-before  contained,  the  said  court  or  commissioner  siUall 
and  may,  if  it  shall  appear  reasonable,  adjudge  the  discharge 
of  such  prisoner  at  such  future  period  to  be  calculated, 
without  including  the  time  during  which  such  prisoner  shall 
have  been  out  of  custody  since  the  time  appointed  for  his 
discharge  by  such  former  si^odioAtion  as  aforesaid. 


ing  the  validity  of  the  adjudication  in  the  Insolvent 
Court.  We  have  no  other  way  of  raising  the  ques- 
tion. 

Per  Curiam. — So  far  as  the  point  of  law  is  con- 
cerned, it  is  not  yet  ripe  for  decision.  By  the  48th 
section  of  the  Common  Law  Procedure  Act  there 
can  be  no  further  pleading  after  the  defence,  ex- 
cept by  leave  of  the  court,  where  they  think  there 
is  a  real  question  of  fact  or  of  law  to  be  tried  be- 
tween the  parlies.  We  think  the  motion  ought  to 
stand,  with  liberty  to  the  party  bringing  it  forward 
to  file  an  afifidavit  showing  us  that  there  is  a  ques- 
tion of  fact  to  be  tried  between  the  parties ;  and  if 
there  be  such  a  question,  it  would  be  hard  to  stop 
a  party  from  trying  it. 

Nov.  25. — Bourke  mentioned  that  having  seen 
the  affidavit  of  the  defendant  he  was  satisfied,  and 
would  not  further  press  the  motion. 


Bergin  v.  Burke  and  Wife — Nov.  10. 

Practice — Married  woman  defendant — 

Appearance 

A  married  woman  sued  together  with  Iie>^  husband 
cannot  demur  hy  attorney^  hut  must,  if  at  all,  do 
80  in  person  when  the  husband  lets  judgment  go 
by  default. 

The  defendants  were  husband  and  wife,  and  during 
the  coverture  had  made  a  joint  promissory  note  to 
the  plaintiff.  The  action  was  brought  to  recover 
the  amount  of  this  note,  and  in  the  summons  and 
plaint,  which  had  not  been  settled  by  counsel,  the 
wife  was  made  a  co-defendant,  although  the  note 
had  been  signed  by  her  while  she  was  a  married 
woman  living  with  her  husband.  No  appearance 
was  entered  by  or  on  behalf  of  the  husband,  but 
an  appearance  and  demurrer  was  filed  on  behalf  of 
the  wife,  purporting  to  be  an  appearance  and  de- 
murrer by  attorney. 

Sullivan  (with  him  Sidney,)  moved  on  behalf  of 
the  plaintiff,  that  the  appearance  and  demurrer 
filed  should  be  set  aside  as  irregular,  on  the  ground 
that  a  married  woman  cannot  appear  or  demur  by 
attorney,  but  must  do  so  in  person.  The  sum- 
mons and  plaint  is  certainly  informal  in  making  the 
wife  a  co-defendant  under  the  circumstances  of  this 
case.  Hep  course  was  not  to  demur  as  she  had 
done,  but  to  have  proceeded  under  s.  90  of  16  & 
17  Vice.  113,  to  have  the  misjoinder  amended 
by  application  to  the  court.  Judgment  is  not  yet 
marked  against  the  husband,  although  the  appear* 
ance  is  a  nullity.  It  is  clear  that  a  married  woman 
living  with  her  husband,  cannot  appear  by  attor- 
ney ;  Poe  V.  Jones  and  Ifi/e  (2  Ir.  L.  Rep.  379,) 
nor  indeed  can  she  appoint  an  attorney  to  act  for 
her;  Oulds  v.  Sansom,  (3  Taunt  261);  fValk  r 
V.  Dwyer,  (4  Ir.  L.  Rep.  364) ;  Com.  Dig.  tit. 
Pleader,  B.  4. 

Lawson  contra. — There  was  a  mistake  made  in 
signing  the  attorney's  name  at  foot  of  the  demurrer 
but  for  this  it  would  be  a  demurrer  in  person ;  ss. 
80,  90,  91  of  16  &  17  Vic.  c  113,  were  cited. 

Per  Curiam — The  demurrer  must  be  set  aside 
and  the  parties  may  amend  their  proceedings. 

Rule  accordingly. 
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Kennedy  v.  Grace. — Nov,  17. 
Practice — Ma^*ried  woman  stud  aloM — Appear- 
ance htf  Attorney* 
A  married  woman  mitst  not  appear  hf  Attorney ^ 
althotigh  sued  as  feme  sole. 

The  action  was  for  money  lent,  and  the  sole  de- 
fendant, Maria  Grace,  was  a  married  woman.  The 
defence  was,  tiiat  the  money  was  never  lent,  and 
**  the  defendant  as  to  all  the  alleged  causes  of  ac- 
tion, and  every  of  them,  was,  and  still  is,  the  wife 
of  one  Oliver  Grace."  This  defence  was  signed  at 
foot  by  «*  the  defendant's  attorney." 

Armstrong,  Q.  C,  (with  him  B,  Cox,)  moved  to 
set  aside  the  defence  as  being  signed  by  attorney 
and  not  in  person. 

*S^.  Fergtison  contra. 

Per  Curiam. — The  defence  must  be  set  aside, 
but  the  defendant  may  amend  and  appear  in  per- 
son, but  must  take  short  notice  of  trial  if  it  should 
be  necessary  to  do  so  by  reason  of  the  delay. 

Rule  accordingly. 

Lawder  v.  Lawder. — Nov.  22. 

Practice — Witness  resident  in  England — 
17^18Ftc.,c.34. 
Before  the  court  will  grant  a  subposna  ad  testifi- 
candum, to  compel  the  attendance  of  a  witness  re* 
sident  out  ofthejurisdicliin,  under  1 7  <^  1 8  Vic.  c. 
34,  s.  2,  it  must  be  satisjied  hy  affidavit  that  the  evi  • 
dence  is  material,  and  cannot  be  proved  aliunde. 

Carleton,  for  the  plaintiff,  moved,  under  the  provi- 
sions of  17  &  18  Vic,  c  34,  s.  2,  for  liberty  to  is- 
sue a  subpema  ad  testificandum  directed  to  Mr. 
John  R.  Godly,  who  resided  in  London,  to  com- 
pel his  attendance  at  the  trial  in  this  case,  to  be 
had  at  the  next  sittings ;  he  moved  on  the  certifi 
cate  of  counsel,  which  stated  that  Mr.  Godly  was 
a  necessary  and  material  witness. 

Monahan,  C  J — That  is  not  sufficient ;  we  must 
be  satisfied  by  affidavit  that  it  is  a  bona  fide  appli- 
cation, that  his  evidence  is  material,  and  his  attend- 
ance necessary,  in  order  to  prevent  the  annoyance 
to  him  of  bringing  him  over,  because  he  may  still 
be  examined  und<?r  a  commission ;  we  must  see 
why  it  is  necessary  that  we  should  oolige  him  to 
come  over. 

Nov,  23. — Carleton  now  renewed  the  application 
on  an  affidavit  which  stated  that  Mr.  Godly  was  re- 
sident in  London,  and  was  a  necessary  witness  to 
prove  his  property-qualification  to  vote  at  the  elec- 
tion for  the  office  of  treasurer  of  the  County  Lei- 
trim,  and  also  to  prove  the  taking  before  him,  as  a 
magistrate,  of  the  qualifying  affidavits  of  other  vot- 
ers, as  required  by  statute,  and  which  affidavits,  be- 
ing in  the  custody  of  the  Clerk  of  the  Peace,  could 
not  be  proved  under  a  commission.  [Ball,  J. — 
How  does  that  affidavit  establish  the  fact  of  the 
materiality  of  the  evidence?]  The  statute  relat- 
ing to  the  election  of  County  Treasurers  requires 
the  qualifying  affidavits  to  be  taken  in  a  particular 
way.  Mr.  Godly  was  one  of  the  magistrates  who 
received  those  affidavits,  and  can  alone  prove  that 
fact.     The  plaintiff  is  advised  by  his  leaoing  coun- 


sel that  this  witness's  evidence  is  most  important, 
and  he  is  not  bound  to  disclose  on  the  face  of  the 
affidavit  the  matter  which  is  to  be  proved* 

Ball,  J.* — You  have  not  satisfied  us  that  this 
evidence  cannot  be  proved  aliunde,  nor  that  it  can- 
not be  proved  by  some  other  witness,  and  we  must 
refuse  Uie  motion* 

Motion  refused. 


COURT  OF  EXCHEQUER. 

Michaelmas  Tbrm^  1854. 

[Reported  by  BxoBSBL.FLBMf HO,  Esq.  Banister.at.Law.  J 

DiNNEN  AND  ANOTHER  V.  James. — Nov*  3  and  4. 

Insolvent —  Discharge —  Schedtde-.^ 
8  4*  4  He.  c  107. 

By  the  57  th  section  of  the  S  Sf  4  Vic.  e.  107,  ami- 
soner  seekiw  to  be  discharged  as  an  insolvent 
shall,  after  the  vesting  order  has  been  made,  deli' 
ver  into  the  Insolvent  Court  a  schedule  contain^ 
ing,  among  other  things,  **  a  full  and  true  descrip^ 
tion  of  aU  debts  due  or  growing  due  from  such 
prisoner  at  the  time  of  making  such  order,  and 
of  all  and  every  person  and  persons  to  whom  such 
prisoner  shall  be  indebted,  or  who,  to  his  know^ 
ledge  or  belief,  shall  claim  to  be  his  creditors,  to^ 
gether  with  the  nature  and  amount  of  such  debtm 
and  claims  respectively,**  Sfc.  The  defendant  to 
an  action  brought  by  the  executor  and  execu^ 
ti'ix  of  J.  D.,  deceased,  upon  a  bill  of  exchange 
made  by  the  defendant  to  the  deceased,  pleaded  a 
discharge  under  the  Insolvent  Act ;  and  in  his 
schedule  the  following  item  in  reference  to  the  debt 
in  question  appeared:  ^*No.  19. — J.D.  solicitor^ 
Belfast,  executor  of  J,  D.  late  of  Belfast,  calile- 
dealer,  deceased.**  It  was  proved  that  this  persorh 
was  not  the  executor,  but  the  learned  judge  who 
tried  the  case  admitted  evidence  to  show  that  the 
defendant  had  used  the  best  means  in  his  power 
to  tuoertain  who  the  personal  representatives  of 
J.  D.  deceased  were;  and  it  appeared  that  he  had 
only  received  hearsay  evidence  that  J  D,  son  of 
the  deceased,  was  his  executor  ;  and  that  although 
he  had  employed  an  attorney  to  prepare  his  sche^ 
dule,  and  was  aware  that  wills  were  proved  tn  the 
Prerogative  Court,  he  had  not  directed  his  attorn 
ney,  or  any  other  person,  to  search  there  for  the 
purpose  of  ascertaining  who  the  personal  repre* 
sentative  of  the  testator  was.  Held,  under  the  ciV'^ 
cumstances,  that  the  description  in  the  schedule 
was  insufficient, 

Semble,  it  is  not  sufficient  for  an  insolvent  to  insert 
in  his  schedule  merely  the  description  of  a  cre^ 
ditor,  without  also  adding  his  name  ;  although,  in 
the  case  of  negotiable  instruments,  some  allowance 
will  be  made  in  cases  where  it  is  impracticable 
for  the  insolvent  to  cucertain  the  name  ofthepre^ 
sent  holder,  provided  the  name  of  the  holder,  leut 
known  to  the  insolvent  as  such,  be  correctly  given. 

This  was  an  action  upon  a  bill  of  exchange  brought 
by  James  and  Mary  Dinnen,  execator  and  execu* 

*  Mooaban,  C.  J.,  was  absent. 
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trix  of  John  Dinnen,  deceased.  The  first  count 
sfated  that  the  bill  in  question  had  been  made  in 
the  lifetime  of  the  testator  by  the  defendant,  and 
lUreeted  to  a  third  party,  who  accepted  the  same, 
but  did  not  pay  it,  and  that  the  deiendaut  promised 
80  to  do.  The  second  count  stated  that  the  bill 
had  been  drawn  by  the  testator,  and  accepted  by 
the  defendant,  who  promised  to  pay  the  same  ac- 
cording to  the  tenor  and  effect  thereof.  It  also 
contained  the  common  counts,  and  alleged  a  pro- 
mise by  the  defendant  to  the  testator  in  his  life* 
time,  and  to  the  plaintiffs  since  the  testator's  death, 
to  pay  the  amount.  To  this  the  defendant  pleaded 
the  general  issue,  and  a  discharge  under  the  Insol* 
▼ent  Act,  to  which  latter  plea  the  plaintiff  replied, 
that  the  defendant  was  not  discharged  by  the  said 
order  from  the  alleged  promises.  The  case  came 
on  for  trial  before  Mr.  Justice  Ball  at  the  Consoli- 
dated Nisi  Prius  Court  in  Dublin,  and  at  the  trial 
of  the  second  issue  the  defendant  read  in  evidence 
a  certified  copy  of  his  petition  in  the  Insolvent 
Debtors*  Court,  and  also  of  the  schedule  thereto 
annexed,  and  of  the  vesting  order  made  thereon, 
together  with  other  documentary  evidence  con- 
nected with  his  discharge.  The  defendant  was 
also  examined  at  the  trial,  and  stated  that  the 
•cbedttle  in  question  had  been  prepared  by  Mr. 
M*Nally,  his  attorney;  that  he  did  not  know,  at 
the  time  of  the  preparation  of  the  schedule,  who 
were  the  executors  of  the  said  John  Dinnen  (the 
testator) ;  that  he  had  employed  a  friend  to  ascer* 
tain  who  were  the  executors  of  such  of  his  creditors 
AS  had  died,  and  amongst  others  those  of  the  testator, 
and  was  informed  by  him  that  John  Dinnen,  the 
son  of  John  Dinnen,  deceased,  was  the  executor  of 
bis  late  father,  and  that  accordingly  he  had  given 
instructions  to  insert  in  his  schedule  the  description 
of  the  plaimiffs*  demand,  as  it  at  present  appeared 
in  it,  which  was  as  follows:  "  No.  19. — John  Din- 
nen, solicitor,  Belfast,  executor  of  John  Dinnen, 
late  of  Belfast,  cattle-dealer,  deceased.'*  The  de- 
fendant admitted  that  he  was  aware  that  wills  were 
aometimes  proved  in  the  Prerogative  Court  in  Dub- 
lin, and  that  a  search  in  that  court  might  have  given 
him  the  information  requisite  as  to  who  were  the 
personal  representatives  of  the  deceased  J.  Din- 
nen ;  but  that  he  did  not  direct  his  attorney,  or 
any  other  person,  to  make  such  search,  arit  never 
occurred  to  him  that  the  will  of  the  testator  was  in 
the  Prerogative  Court.  £vidence  to  the  effsct  that 
the  defendant  had  used  the  best  means  according 
to  his  judgment  to  ascertain  who  were  the  personal 
representatives  of  John  Dinnen  deceased  was  then 
offered,  and  admitted  by  the  learned  judge,  although 
objected  to  by  the  plalntifis*  counsel.  At  the  close 
of  the  defendant's  case  the  plaintiffs'  counsel  called 
apon  the  learned  judge  to  direct  a  verdict  for  them, 
but  his  Lordship  refused  to  do  so,  but  left  the  fol- 
lowing questions  to  the  jury.  Whether  the  defen- 
dant, at  the  time  that  he  inserted  the  name  of  John 
Dinnen  as  executor  of  John  Dinnen  deceased,  knew 
that  the  said  John  Dinnen  was  not  the  executor  of 
John  Dinnen  deceased.  Whether  the  defendant, 
at  the  time  of  the  preparation  of  his  schedule,  gave 
all  the  information  that  he  was  possessed  of  in  re- 
specYof  the  plaintifis'  claim.     Whether  the  misde* 


scription  in  the  defendant's  schedule  was  done  with 
intent  to  defraud  the  plaintiffs.  To  each  of  which 
directions  the  plaintiffs'  counsel  then  excepted,  call- 
ing upon  the  learned  judge  to  tell  the  jury,  that  the 
plaintiffs  being  creditors  of  the  defendant  at  the  time 
of  the  filing  of  his  schedule,  and  not  being  named 
therein,  the  defendant's  discharge  was  no  bar  to 
the  action ;  and  that  the  defendant,  not  having 
given  any  evidence  of  notice  to  the  plaintiffs  of 
the  proceedings  relative  to  his  discharge,  the  jury 
should  find  for  the  plaintiff,  and  that  upon  (he 
evidence  the  defendant's  discharge  was  no  bar  to 
the  action  ;  which  the  learned  judge  having  refused 
to, do,  the  jury  found  as  follows:  that  the  de- 
fendant did  not  know  when  he  inserted  the  name 
of  John  Dinnen  as  executor  of  John  Dinnen  deceas** 
ed,  that  the  former  was  not  such  executor ;  that  the 
defendant,  at  the  time  of  making  his  schedule,  gave 
all  the  information  he  possessed  as  to  the  claims  of 
the  plaintiffs;  that  the  misdescription  was  not  in- 
tended to  defiaud  or  mislead  the  executors  of  John 
Dinnen  deceased,  and  that  it  had  not  that  effect; 
whereupon  the  learned  judge  directed  a  verdict  for 
the  plaintiffs  on  the  general  issue,  and  a  general 
verdict  for  the  defendant  on  the  special  plea.  A 
bill  of  exceptions  having  been  brought  to  this  di- 
rection, 

Fiizgibhony  Q,  C,  (with  him  J.  P.  Lynch^)  in 
support  of  the  exceptious. — The  question  in  this 
case  is,  whether  the  insolvent  has  given  a  sufili- 
cient  description  in  his  schedule  of  this  particular 
debt  and  the  person  entitled  to  the  demand, 
under  8& 4  Vic.  c.  107,  ss.  57  &  65.  The  former 
section  requires  that  he  should  set  forth  "  a  full 
and  true  description  of  all  debts  due  or  growing  due 
from  such  prisoner  at  the  time  of  making  such  order, 
and  of  all  and  every  person  and  persons  to  whom  such 
prisoner  shall  be  indebted^  or  who,  to  his  knowledge 
or  belief,  shall  claim  to  be  his  creditors."  This  re- 
quiremect  of  the  statute  should  be  strictly  complied 
with,  as,  if  the  description  be  inaccurate,  the  pri- 
soner will  be  euabled  to  escape  opposition  to  his 
discharge.  In  Lambert  v.  Smith,  (11  Com.  Bench, 
858,)  this  principle  is  recognised.  Jervb,  C.  J., 
in  giving  judgment  says :  **  The  question  is,  upon 
whom  is  cast  the  burthen  of  provhig  the  want 
of  knowledge  f  and  Maule,  J.  says :  **  The  spirit 
of  the  Insolvent  Act  I  take  to  be  this,  that  as  a  con- 
dition to  his  discharge,  the  insolvent  shall  name  in 
bis  schedule  all  his  creditors^  and  shall  truly  describe 
all  the  debts  as  to  which  he  seeks  to  be  discharged  ;*' 
and  in  another  part  of  his  judgment,  *<  There  is  no 
reason  why  the  insolvent  should  be  held  responsible 
for  his  ignorance  of  that  which  is  inascessible  to  him." 
But  in  the  present  case  the  knowledge  was  not  in- 
accessible to  him,  for  he  admits  he  could  have  ob- 
viated the  error  by  consulting  the  records  of  the 
Prerogative  Court.,  [^Greene,  B. — In  that  case 
Maule,  J.,  lays  down  that  the  insolvent  should  give 
all  the  information  in  his  power  ;  but  it  is  another 
thing  to  say,  that  any  misdescription  will  invalidate 
the  discharge,  although  due  diligence  be  used.]  In 
Symons  v.  May,  (6  £xcb.  707,)  the  misdescription 
was  merely  in  the  place  of  residence  of  one  of  the 
debtors,  and  yet  it  was  held  insufficient. 

Jokns^  (with  him  J.  />.  Fitzgerald^  Q.  Gi)  con- 
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tra^— The  only  difficulty  in  the  case  is,  whether  o' 
not  the  insolvent  has  used  due  diligence  in  the  pre* 
paratlon  of  his  schedule,  and  it  is  submitted  that  he 
has  done  so,  under  the  provision  of  section  65,  which 
puts  negotiable  instruments  on  a  different  footing  from 
other  debts.     The  insolvent  has  given  the  best  de- 
scription in  his  power  of  the  holder  of  this  bill,  and 
that  is  sufficient.    Frampton  v.  ChampneySy  (2  Jur. 
699,)  was  an  action  against  the  maker  of  two  pro- 
missory notes,  payable  to  Frampton,  and  the  defend- 
ant pleaded  that  as  to  these  notes  he  had  obtained 
a  discharge  under  the  Insolvent  Act.     The  descrip- 
tion in  his  schedule  was,  *<No.  112,  Messrs.  Framp- 
ton, attorniesat-law,  £108  Ids.  6d,"  and  Denman, 
C.  J.,  who  tried  the  case,  left  it  to  the  jury  to  say 
whether  the  description  was  a  full  and  true  one,  or 
calculated  or  intended  to  mislead  and  deceive.    It 
is  therefore  a  proper  jury  question.    In  Forman  v. 
Drew,  (4  B.&  C.  20,)  the  description  in  the  schedule 
contained  the  name  of  only  one  of  the  two  parties 
to  whom  the  insolvent  was  indebted,  and  yet  it  was 
held  sufficient  upon  the  principle  recognised  in 
Frampton  v.  Champneyi^  that  it  was  not  calculated 
to  mislead.    Abbot,  C.  J.,  says  in  his  judgment 
«  There  being  no  evidence,  therefore,  to  show  that 
the  defendant  had  any  intention  to  mislead  his 
creditors,  and  the  mode  in  which  the  debt  is  de- 
acribed  in  the  schedule  being  calculated  to  notify 
to  the  plaintiffs  that  the  defendant  sought  to  be 
discharged  in  respect  of  their  debt,  I  think  that 
the  provisions  of  the  Act  of  Parliament  have  been 
complied  with,  and  that  the  defendant  was  duly  dis- 
charged as  to  that  debt."    [Greene,  i?.— That  was 
merely  the  omission  of  the  name  of  one  of  two  part- 
nerslj     In  the  present  case  there  was  a  correct  de- 
scription of  the  character  of  the  person  that  should 
have  been  named.    It  appears  that  the  insolvent 
employed  an  attorney,  but  did  not  direct  him  to 
search  in  the  Prerogative  Court;  this  is  the  only 
neglect  on  the  part  of  the  insolvent.    However  it 
18  not  certain  that  a  search  in  that  court  would  have 
settled  the  point,  as  the  will  may  have  been  proved 
elsewhere.    It  is  contended  by  the  other  side  that 
the  case  should  have  been  taken  from  the  jury 
altogether,    but   the   authorities  decide  the  con- 
trary.    The  cases  cited  by  the  other  side  are  deci- 
sions upon  different  Acts  of  Parliament ;  but  the 
general  question  in  all  is,  whether,  under  the  pecu- 
liar circumstances  of  each  case,  the  insolvent  has 
used  **  due  diligence.*'    In  Wood  v.  Jowett,  reported 
in  the  note  to  Foi^man  v.  Drew,  (4  B.  &  C,  20,) 
where  the  sufficiency  of  the  description  in  the  sche- 
dule was  questioned,  as  in  the  present  case,  the 
question  left  to  the  jury  was,  whether  or  not  the 
description  of  the  defendant  in  the  schedule  was 
intended  to  deceive  or  mislead,  or  that  in  fact  it 
had  deceived  or  misled  any  of  the  defendants  or 
creditors,  and  that,  if  so,  they  should  find  for  the 
plaintiff;  and  the  jury  having  found  for  the  de- 
fendant, the  direction  was  uplield  by  the  full  court. 
This  distinction  as  to  bills  of  exchange  and  pro- 
missory notes  is  thus  stated  in  I^iae  v.  Nic/toUon, 
(2  Car.  &  Pay.,  120,)  by  Abbott,  C.  J. :  •*  The  In- 
solvent Debtors'  Act  requires  the  debtor  to  present 
a  schedule  designating  the  creditors  against  whose 
debts  he  seeks  to  be  discharged;  but)  as  in  the  case 


of  bills,  they  may  be  indorsed  over  without  his 
knowledge,  and  therefore  he  may  not  know  the  ao-* 
tual  holders,  it  is  sufficient  that  he  describe  the  bill 
so  as  to  show  what  bill  it  is,  and  through  whom  it 
passed.**    This  Act  should  be  liberally  construed. 

Fitzgibhon,  Q.  C.  in  reply. — It  must  not  be  for* 
gotten  that  in  this  case  the  debtor  seeks  to  be 
discharged  from  a  just  debt.  \ PennefcUker,  £.— 
It  must  be  taken  for  granted  in  this  case  that  the 
prisoner  was  aware  that  this  bill  of  exchange  was 
in  the  hands  of  the  personal  representative,  and  the 
only  question  is  as  to  the  sufficiency  of  bis  desmp- 
tion  of  that  person.]  It  was  gross  neglect  not  to 
have  looked  at  the  entries  in  the  Prerogative  Court* 
by  which  all  uncertainty  would  have  been  removed. 
If  he  had  merely  used  the  words  **  the  executors  of 
J.  Dinnen,"  &c.  it  would  have  been  less  calculated 
to  mislead,  as  the  Commissioners  could  then  have 
ascertained  who  the  executors  were,  and  have  caused 
him  to  be  furnished  with  the  requisite  notice  under 
section  61 ;  but  the  present  entry  was  altogether 
deceptive.  [Pennefather,  B. — The  presumption  ie 
that  the  person  named  in  the  schedule  was  served 
with  the  notice  required  by  the  statute,  and  that 
the  party  really  entitled  to  notice  was  not  served  al 
all.]  Besides,  there  was  no  duty  incumbent  upon 
the  person  so  served  to  transmit  the  notice  to  the 
proper  person :  and  to  uphold  such  a  practice  as  the 
present  would  be  to  establish  a  most  injurious  pre« 
cedent.  [Pennefather,  B. — The  case  must  be  de- 
cided upon  general  principles.  We  understand  that 
there  is  no  case  deciding  that  the  words  ^'  executors 
of,  kuT  would  be  a  sufficient  description.]  There 
will  be  no  hardship  to  the  insolvent  in  holding  the 
schedule  defective,  for  he  may  again  resort  to  the 
same  tribunal.  It  must  be  considered  that  the 
question  in  the  present  case  is  not,  whether  the  pri- 
soner afforded  all  the  information  in  his  power,  but 
whether  he  made  every  exertion  that  he  should 
have  made  to  acquire  such  information.  The  name 
of  a  creditor  must  in  all  cases  be  inserted,  and  it  ia 
only  in  the  case  of  negotiable  instruments  that  have 
been  negotiated  by  transfer,  that  the  insolvent  ia 
allowed  some  latitude  in  describing  the  holder ;  as 
it  may  not  be  possible  for  him  to  ascertain  the  per- 
son at  present  holding  the  bill,  and  in  such  cases  he 
may  insert  the  name  of  the  person  who  to  his  know- 
ledge was  the  last  holder  of  the  instrument  [PeM- 
nefather,  B, — It  strikes  me  at  present  that  the  Act 
requires  not  merely  that  the  creditior  is  to  be 
pointed  out  by  description,  but  named,  and  there- 
fore that  mere  description  is  not  sufficient.  Notice 
is  to  be  served  upon  the  creditors  and  parties  inte- 
rested, and  the  insolvent  is  bound  to  facilitate  the 
process  of  the  court  in  every  way  in  his  power,  and 
he  does  not  do  so  by  merely  describing  as  ^  execu- 
tor" of  such  a  person  an  individual  who  may  be  at 
the  time  out  of  the  kingdom.  As  to  the  question  of 
diligence,  it  appears  to  me  that  such  matters  are  to 
be  decided  upon  the  peculiar  circumstances  of  each 
individual  case.  If  a  bill  of  exchange  get  into  the 
hands  of  a  stranger,  that  is  a  different  case ;  but 
that  IS  a  question  that  does  not  arise  in  the  present 


instance,  for  the  bill  in  this  case  never  was  trans- 
ferred, and  the  insolvent  states  that  it  was  in  the 
hands  of  the  perianal  representative  of  thv  first 
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bolder,  and  therefore  I  do  not  think  that  particular 
evidence  of  diligence  may  be  resorted  to.  Greene^ 
J^w*-I  conceive  that  in  the  case  of  a  bill  of  exchange 
the  description  **  indorsee"  alone  in  that  schedule 
would  not  be  sufficient,  but  that  it  would  be  neces- 
sary to  name  the  last  indorsee  known  to  the  prisoner; 
at  the  same  time  that  the  prisoner  would  be  allowed 
some  latitude,  in  case  he  were  absolutely  unable  to 
discover  who  the  last  indorsee  was.] 

Pennbfathbb,  B. — In  the  present  case  I  conceive 
the  insertion  of  the  name  of  a  wrong  person  to  be 
worse  than  if  the  insolvent  had  inserted  no  name  at 
ally  as  in  the  latter  case  the  Commissioners  would 
have  made  inquiry  to  ascertain  the  name  of  the  per* 
8on  answering  the  description  given.  We  niust  deal 
with  this  case  as  if  the  insolvent  had  named  an  utter 
etranger,  paying  no  regard  to  the  casual  relation- 
ship existing  between  the  parties.  We  shall  look 
into  the  authorities  and  deliver  judgment  to-morrow. 

Nov.  4. — Pennefathbr,  B.* — We  allowed  this 
case  to  stand  over  in  order  to  look  into  the  cases. 
During  the  argument  I  fully  expressed  my  opinion 
as  to  the  rule  that  should  be  made  in  this  case,  and 
explained  fully  the  grounds  upon  which  I  had  formed 
that  opinion,  and  I  see  no  reason  to  change  it.  It 
is  clear  from  the  statement  of  the  defendant  that  he 
was  aware  who  the  holder  of  the  bill  had  been,  that 
he  was  dead,  and  that  the  debt  at  the  time  of  filing 
the  schedule  was  the  property  of  the  personal  re- 
presentative of  the  deceased.  At  any  rate  it  is  plain 
that  he  had  a  full  opportunity  ofascertaining  who  that 
personal  representative  was :  but  without  doing  so, 
without  expressing  any  doubt  upon  the  subject,  he 
inserts  the  name  of  a  person  as  executor,  who  in 
point  of  fact  is  not  such  executor.  It  is  said  that 
this  person  is  the  son  of  the  executrix,  but  it  makes 
no  difference  whether  that  be  so  or  wh&ther  he  was 
the  son  of  a  perfect  stranger.  We  must  therefore 
award  a  venire  de  novo, 

Greene,  B. — It  has  been  very  strongly  urged 
upon  the  court  that  the  item  inserted  in  the  schedule 
was  sufficient  for  the  discharge  of  this  debt,  but  we 
cannot  yield  to  the  argument  so  urged.  The  name 
of  the  executor  is  a  misdescription  ;  and  as  the 
naming  of  the  holder  of  the  bill  cannot  be  regarded 
as  surplusage,  we  must  consider  it  as  insufficient. 

Venire  de  novo. 


Power  v.  St.  GEOROE.f 

Pradice^^  Charging  order -r"  Common  Law  Pro- 
cedure  Act,  ss.  132  Sf  135. 
A  Judgment  had  been  obtained  in  the  year  1847  by 
J  P  against  S  G.  J  P  died  intestate,  and  ad- 
ministration was  granted  to  H  P,  who  revived 
the  judgment^  and  by  deed  of  assignment  in  the 
year  1£&2  assigned  all  benefit  in  the  said  judg- 
ment to  C  Ky  and  constituted  the  latter  Aer  at- 
torney to  receive  the  same.  C  K  had  obtained  a 
charging  order  to  attach  certain  funds  standing 
in  the  name  of  the  Master  of  the  Court  of  Queen*s 
Bench  to  the  credit  of  the  conusor  of  the  judg^ 
mentf  by  affidavit   sttUing  the  above  facts,  and 

*  Pigot»  C.  B.  and  Richards,  B.  wo^e  absent, 
f  Ex  reJatiofte, 


craving  for  C  K  a  charging  order.    Applioa^ 
tion  to  set  aside  the  order  so  obtained,  refused. 

This  was  an  application  to  set  aside  a  charging 
order  that  had  been  obtained  in  the  month  of  May, 
1854,  attaching  the  sum  of  £130  then  standing  in 
the  name  of  the  Master  of  the  Court  of  Queen's 
Bench,  to  the  credit  of  the  cause  of  St.  George  v. 
Thorngate.  In  the  year  1 847,  a  judgment  for  £691 
had  been  obtained  by  one  Thomas  Power  against  St. 
George;  the  oonusee  died  intestate,  and  administm* 
tion  was  granted  to  his  wife  Hannah  Power,  who  re- 
vived the  judgment  in  question,  and  issued  execution 
thereon.  The  last  revival  of  the  judgment  was 
made  in  January,  1849;  and  by  deed  of  assignment 
made  in  the  year  1852,  Hannah  Power  assigned  all 
benefit  in  the  judgment  to  Catherine  Keogh,  whom 
she  constituted  her  attorney  to  receive  the  same. 
Catherine  Keogh  had  obtained  the  charging  order 
which  it  was  now  sought  to  set  aside  upon  an  affi- 
davit, stating  that  the  sum  of  £330  was  still  due 
and  owing  to  the  deponent  at  foot  of  the  judgment 
in  question.  The  affidavit  of  Catherine  Keogh  con- 
tained these  words  <*  and  deponent  craves  a  charg- 
ing order."  No  return  had  been  made  by  the  she- 
riff to  the  writ  of  execution  issued  by  H.  Power. 

Fitzgibbon,  Q.  C,  (with  him  D.  R.  Pijgot,)  in 
support  of  the  application. — The  question  involved 
in  the  present  case  is,  whether  the  court  can  grant 
a  charging  order  in  the  name  of  the  personal  repre- 
sentative of  the  person  who  originally  obtained  the 
judgment;  and  it  is  submitted  that  in  order  to  sup- 
port such  a  position,  the  words  "personal  repre- 
sentative," must  be  imported  into  the  Act  of  Parlia- 
ment. 16  and  17  Vic.  c  113,  s.  132,  provides,  that 
if  any  person  against  whom  judgment  shall  be  en- 
tered shall  have  funds,  &c,  standing  in  his  own 
name,  or  the  name  of  any  person  in  trust  for  him» 
in  any  public  company  in  Ireland,  it  shall  be  lawful 
for  the  court  "  on  the  application  of  the  party  hav- 
ing recovered  such  judgment,"  to  make  an  order  to 
attach  such  funds,  &c. — and  section  135,  under 
which  the  present  order  was  made,  refers  to  section 
132,  by  using  the  words  «  such  order."  The  Legis- 
lature would  have  added  the  word  "assignee"  or 
"  personal  representative,"  if  it  intended  that  orders 
of  this  kind  should  be  granted ;  and  it  is  submitted 
that  this  statute  is  to  be  construed  strictly,  as  being 
in  derogation  of  the  righu  of  the  subject.  [They 
cited  1  &  2  Vic  c.  110,  s.  12 ;  Wood  v.  Wood,  (3 
Gale  &  Dav.  532,  and  4  Q.  B.  397) ;  CoUingri^e 
V.  Paxton,  (2  Lown.  &  P.  654);  Courtoy  v.  Vincent, 
(15  Beav.  486);  Wiiham  v.  Lynch,  (1  £xch.d91); 
Wallace  v.  M*Cann,  (4  Jr.  E.  Rep.  522.)] 

Counsel  on  the  other  side  was  not  called  upon. 

Pennefatheb,  B. — This  is  an  application  to  set 
aside  an  order  of  the  court  charging  a  certain  fund 
in  favour  of  a  judgment  creditor.  The  order  was 
obtained  in  the  name  of  the  person  who  had  obtained 
a  revival  of  the  judgment.  It  has  been  argued  in 
support  of  the  present  application  that  the  clause  of 
the  statute  conferring  this  power  does  not  extend  to 
executors  or  administrators,  because  they  are  not 
named  in  the  Act  of  Parliament.  The  clause,  how- 
ever, gives  power  to  any  one  who  has  obtained  a 
judgment,  to  apply  for  a  charging  order ;  and  it 
would  be  stirange  if  this  power  would  not  go  to  the 
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person  who  is  legally  and  beneficially  entitled  to 
the  judgment  as  the  representative  of  the  person 
who  obtained  it.  In  the  next  place,  it  is  objected 
that  this  application  is  made  by  the  equitable  assig- 
nee of  the  Judgment,  who  has  no  legal  right :  but 
it  has  been  made  at  the  desire  of  the  administratrix 
of  the  con  usee  of  the  judgment,  who  has  authorized 
the  assignee  to  take  these  proceedings  in  her  name, 
And  therefore,  according  to  the  terms  of  the  Act, 
the  order  will  be  made  out  in  the  name  of  the  per- 
son who  has  obtained  the  judgment.  A  question 
might  arise  if  the  judgment  had  been  legally  as- 
signed, whether  the  order  could  be  made  in  the  name 
of  the  assignee ;  but  here  the  assignee  is  only  an 
equitable  one.  If  we  were  to  grant  this  application, 
the  effect  of  an  equitable  assignment  of  a  judgment 
.would  be,  to  deprive  the  real  creditor  of  his  remedy 
under  the  Act.  With  regard  to  the  argument  that 
the  words  '< such  judgment*'  refer  only  to  a  judgment 
obtained  since  the  passing  of  the  Common  Law  Pro- 
cedure Act,  we  might  say  that  the  claim  in  question 
is  general,  and  at  all  events,  the  word  '*  such"  may 
have  rather  reference  to  the  129th,  than  to  the 
127th  section,  and  we  shall  give  it  that  preference. 
The  application  must  therefore  be  refused  with 
costs. 

Richards  and  Greene,  B.  B.,  concurred. 
Rule  accordingly. 


Palliser  v.  Furlong. — Nov.  17. 
.    Practice — Amendment — Summons  and  Plaint. 
The  court  will  give  leave  to  amend  the  copy  filed  of 

the  summons  and  plaint,  by  inserting  the  name 

of  the  attorney. 

Hickey  applied  for  leave  to  amend  the  copy  of  the 
summons  and  plaint  in  this  case  that  had  been  put 
upon  the  file,  by  inserting  the  name  of  the  attorney. 
It  has  been  sworn  that  the  original  is  correct. 
[^Greene,  B. — The  copy  served  should  be  correct 
in  stating  the  attorney's  name.]  It  is  only  in  the 
copy  filed  that  this  irregularity  appears. 

Greene,  B. — I  will  give  you  leave  to  amend  the 
copy  upon  the  file  by  inserting  these  particulars. 

Rule  accordingly. 


Williams  v.  Murphy. — Nov.  17. 
Practice — Sheriff- — Return — Nulla  bona. 
To  a  writ  of  execution  the  sheriff' made  the  following 
return — that  by  virtue  of  a  former  writ  to  him 
directed,  and  which  issued  out  of  the  Court  of 
Queen's  Bench,  tested  the  '29th  cf  May  in  the  \  7th 
year  of  the  reign,  and  returnable  to  the  said  court 
on  the  7th  of  June,  1 854,  he  had  seized  certain 
chattels  oft/te  execution  debtor  ;  and  that  by  vir- 
tue of  another  writ  of  venditioni  exponas,  which 
issued  out  of  the  Court  of  Queen's  Bench,  tested 
the  22nd  day  of  July,  in  the  I8thyear  of  the  reign, 
and  returnable  into  the  saict  court  on  the  ^2nd  of 
August,  1854,  to  him  directed,  and  also  of  an- 
other writ,  (stating  the  dates  as  before,)  he  ad- 
vertized  the  sale  rf  said  property  for  the  Sth  of 
August,  1854,  and  that  it  was  set  up  for  sale, 
but  that  the  sale  was  adjourned  for  want  of  bid- 
ders, and  that  it  still  remained  upon  his  hands : . 


and  it  proceeded  asJbUows  :  ^I further  certifp  thai 

the  said  G  M  hath  not  any  more  goods  and  chat^ 

'  tels  in  my  bailiwick  whereof  I  can  cause  to  be 

made  the  said  debt  and  costs  (ts  within  I  am  com- 

mandedP      Held,  that  the  return  should  have 

stated  that  the  execution  creditor  had  not,  at  the 

time  of  the  delivery  of  the  writ  to  the  sheriff^  or 

at  any  time  since,  any  goods,  Sfc-,  and  theU  %t  was 

not  sufficient  to  return  that  he  <<  hath  nof*  any 

goods,  Sfc 

Semble,  it  is  also  necessary,  when  the  return  re^ 

fers  to  former  writs  of  execution,   to  state  the 

parties  issuing  such  writs,  and  the  sums  named 

therein. 

This  wa^  an  application  that  the  Sheriff  of  the 
County  of  Kilkenny  should  be  ordered  to  amend  hii 
return.  A  writ  of  execution  had  issued  to  the  Sheriff 
of  the  County  of  Kilkenny  reciting,  that  George 
Williams  had  recovered  against  Gerald  Murphy  a 
certain  sum  of  money,  and  directing  that  he  should 
levy  the  same  out  of  the  goods  of  the  latter,  and 
an  indorsement  thereon  described  several  lands  and 
premises,  the  property  of  the  defendant,  setting 
them  out  by  abuttals.  To  this  the  sheriff^  made 
the  following  return : — "  By  virtue  of  a  writ  to  nie 
directed,  which  issued  out  of  the  Court  of  Queen's 
Bench,  tested  the  29th  May,  in  the  1 7th  year  of  the 
reign,  and  returnable  into  the  said  court  on  the  1 7th 
day  of  June,  1854,  I  seized  an  alleged  chattel  in- 
terest of  the  defendant  in  the  mill  and  lands  of 
Mount  Argula  and  Pleberstown,  and  the  crops 
growing  thereon  of  the  value  of  £30,  and  also  an 
alleged  chattel  interest  in  houses,  grounds  and  pre- 
mises in  the  Town  of  Graigue,  of  no  value.  I  fur- 
ther certify  that  by  virtue  of  a  writ  of  venditioni 
ejpponas  to  me  directed,  which  issued  out  of  the 
Court  of  Queen's  Bench,  tested  the  22nd  of  July, 
in  the  1 7th  year  of  the  reign,  and  returnable  into 
the  said  court  on  the  22nd  of  August,  1854  ;  and 
also  of  a  writ  to  me  directed,  which  issued  out  of 
the  Court  of  Exchequer,  tested  the  15th  of  May, 
in  the  17th  year  of  the  reign,  and  returnable  into 
the  said  court  on  the  27th  day  of  July,  1854,  I 
advertised  the  sale  of  said  property  for  the  Sth  of 
August,  1854,  which  was  accordingly  set  up  to  be 
sold  on  said  day,  but  said  sale  was  adjourned  to  the 
19th  day  of  August,  1854,  for  want  of  bidders, 
and  said  property  now  remains  on  hands.  1  further 
certify  that  the  said  Gerald  Murphy  hath  not  any 
more  goods  and  chattels  in  my  bailiwick  whereof 
I  can  cause  to  be  made  the  said  debt  and  costs,  as 
within  I  am  commanded.     So  answers,"  &c. 

Dowse  in  support  of  the  application. — The  return 
is  insufficient.  In  Cowper  v  CuUinane,  (6  Ir.  L. 
Rep.  98,)  the  return  was,  as  in  the  present  case, 
*<  that  the  sheriff  hath  not  any  goods,"  Sec,  and  it 
was  held  that  the  practice  in  this  conntry  required 
that  the  return  should  be  "that  he  had  not  at  the 
time  of  the  delivery  of  the  writ,  or  at  anytime  since," 
&C.,  although  the  English  practice  may  have  been 
different;  also  in  Kennedy  v.  M^Killop,  (11  Ir.  L. 
Rep.  293),  where  the  objection  to  the  return  was 
similar,  it  was  held,  on  the  authority  of  the  pre- 
ceding case,  that  the  practice  in  this  country  should 
be  followed  in  such  cases.  In  Pearce  v.  Lord 
Charleville,  (8  Ir.  L.  Rep.  223,)  the  return  was  as 
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follows: — *^  The  within -named  Earl  of  Charlevilte 
had  not>  at  the  delivery  of  this  writ  to  me,  or  since, 
any  lands  or  chattels  in  my  bailiwick  that  I  could 
distrain,  as  within  I  am  commanded,**  and  the  re- 
turn was  set  aside  with  costs,  on  the  principle  that 
it  was  not  in  accordance  with  the  established  form. 
In  1  Steward's  Forms,  265,  the  form  of  return  is  as 
follows : — **  The  within-named  had  not  at  the  time 
of  the  delivery  of  the  within  writ  to  me  directed,  or 
at  any  time  since,  any  goods  or  chattels  in  my  baili- 
wick," &C. ;  and  it  is  submitted  that  the  present 
return  is  defective  in  respect  of  not  stating  that  the 
defendant  had  not  any  goods  at  the  time  of  the  de- 
livery of  the  writ  to  the  sheriff,  the  present  return 
merely  referring  to  the  day  upon  which  it  was  made. 
The  same  form  of  return  will  be  found  in  Fergu- 
son's Forms,  45,  46.  In  addition  to  this  defect  in 
the  present  return  there  is  another,  viz.,  that  it  does 
not  state  at  whose  suit  the  other  writs,  stated  in 
the  return,  were  made,  nor  what  are  the  several 
amounts  to  be  levied  under  them. 

M.  CyDonnell  contra^ — Upon  service  of  the  no- 
tice of  this  motion  the  sheriff  offered  to  amend  his 
return  as  the  plaintiff  should  require.  [^Greene^  B. 
That  was  a  very  extraordinary  proposal  on  the  part 
of  the  sheriff.]  Ho  then  offered  to  insert  the  names 
of  the  parties  to  the  other  writs  of  execution  set 
forth  in  the  return,  and  the  sums  marked  therein, 
although  he  believed  that  the  opposite  party  was 
aware  of  these  facts.  [^Greene,  B. — That  was  no 
excuse  for  a  defective  return.]  As  to  that  part  of 
the  application,  that  requires  the  sheriff  to  amend 
by  substituting  for  the  word  "hath"  the  words  **  had 
not  at  the  time  of  delivering  the  writ,  &c.  or  at 
any  time  since,"  it  is  submitted  that,  although  such 
a  return  may  be  proper  and  necessary  where  there 
is  but  one  party  named  in  the  writ  of  execution, 
yet  where  there  are  several  parties,  and  several  writs 
of  execution  affecting  the  same  property,  the  pre- 
sent form  of  return  is  sufficient.  In  Chit.  Forms, 
p.  172,  No.  57,  the  form  of  return  is  given  as  in 
the  present  case,  where  the  return  yftxsjlerifeci  as 
to  part,  and  niUla  bona  as  to  the  residue.  The 
words  ^  hath  not"  must  be  understood  to  mean  hath 
not  since  the  time  of  the  delivery  of  the  writ  of  ex- 
ecution to  the  sheriff. 

Dowse  was  not  called  upon  to  reply. 

Greene,  B. — The  return  must  be  amended.  It 
is  quite  impossible  to  suppose  that  the  court  will 
allow  such  a  return  as  this  to  embarrass  other  par- 
ties. The  recital  of  the  former  writs  in  this  docu- 
ment cannot,  as  it  appears  to  me,  make  any  diffe- 
rence in  the  law  of  the  case ;  as  in  either  case  the 
sheriff  should  have  stated,  not  merely  that  the  party 
against  whom  the  execution  issued  "  hath"  not  goods, 
&C.,  but  that  he  had  not  at  the  time  when  the  writ 
came  to  the  hands  of  the  sheriff,  nor  hath  since  any 
goods  out  of  which  he  could  levy  the  amount.  We 
mu8t»  therefore,  grant  the  application. 

Rule  accordinglif. 

Bailet  v.  M'Cleary. — Nov.  21. 
Practice^Stamp  Duty — Order — Fatality. 
Stamp  duty  upon  orders  made  by  the  cofirt  should 
be  paid  at  the  time  that  the  order  is  taken  out :  and 


the  court  will  not  allow  the  stamp  duty  to  be  sub* 
sequently  received  by  the  officer^  where  the  omission 
to  pay  it  has  been  caused  by  the  mere  inadvertence 
of  the  party  :  but  the  court  may,  in  some  caseSf 
grant  such  permission,  when  the  non-payment  has 
been  the  result  of  a  casualty  or  fatality. 

Norman,  on  behalf  of  the  defendant  in  this  case, 
applied  to  the  court  that  the  officer  should  be  at 
liberty  to  receive  the  stamp  duty  payable  upon  an 
order  that  had  been  made  upon  the  15th  of  July  last. 
The  motion  in  that  case  had  been  for  leave  to  change 
the  venue,  and  it  h&i  been  refused,  the  costs  of  the 
motion  to  be  costs  in  the  cause  ;  and  the  defendant 
having  succeeded  in  the  suit,  the  order  was  taken 
out  without  payment  of  the  necessary  stamp  duty. 
[^Greene,  B — It  is  a  very  loose  practice  tc  allow  a 
party  to  obtain  an  order  without  ))aying  the.  stamp 
duty  upon  it ;  and  it  is  most  incorrect  to  omit  the 
payment  of  stamp  duty  at  the  time  of  taking  out  the 
order,  it  being  a  direct  fraud  upon  the  revenue.  If 
a  case  of  casuality  or  fatality  were  clearly  established 
it  would  be  another  thing,  but  the  court  will  not 
favour  cases  of  mere  inadvei  tence.]  It  is  submitted 
that  a  case  of  fatality  is  established  ,in  the  present 
case,  for  it  appears  that  at  the  time  the  motion  was 
refused,  the  brief  held  by  plaintifPs  counsel  was  the 
one  handed  in  to  the  officer  for  the  purpose  of  mak- 
ing out  the  order ;  and  by  the  entry  in  the  order 
l)ook  it  appears  that  it  is  the  name  of  the  plaintiff's 
attorney  that  is  attached  to  the  order :  the  stamp 
duty  has  never  been  paid  through  some  inadvertence, 
and  this  application  is  now  made  by  the  defendant's 
attorney,  who  cannot  therefore  be  accused  of  neg- 
ligence. 

Greene,  B. — The  circumstances  of  this  case  are 
peculiar,  and  I  will  therefore  allow  the  application  ; 
but  the  observations  I  have  already  made  as  to  this 
practice,  I  will  abide  by. 

Motion  granted. 


COURT  OF  CRIMINAL  APPEAL. 
Michaelmas  Term,  1854. 
[Reported  by  Samuel  V.  Pbet,  Esq.,  Barrister-at-Law.] 
[^Coram  Lefeoy,  C.  J.,  Monahan,  C.  J.,  Tor* 
REN8,  Ball,  and  Jackson,  J.  J.J 
R.  V.  Mahont. — Nov,  18. 
Uttering  forged  promissory  note. 
A  was  indicted  for  uttering  certain  promissory  noteSf 
with  intent  to  defraud       The  piHsoner  had  been 
pressed  for  security  by  a  firm  to  whom  he  was  t  n- 
debted,  and  undertook  to  obtain  for  their  agent 
B  the  notes  of  his  mother-in-law,  C  W,  whose 
Christian  name  B  did  not  know.    A  subsequently 
gave  to  B  two  notes,  signed  by  himself  and  by  his 
wife  by  the  name  of  A  TV,  (which  had  been  her 
maiden  name,)  intimating  to  B  that  the  signature 
«  A  W^  was  that  of  his  mother-in-law.      It  suIh 
sequently  appeared  that  neither  A  nor  his  wife 
had  been  authorized  by  C  fV  to  sign  the  note  on 
her  behalf.     A  having  been  convicted  of  the  above 
offence.  Held,  that  the  conviction  was  right. 

This  was  an  indictment  for  forging  and  uttering 
two  several  forged  promissory  notes.    The  priaoner 
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was  tried  and  convicted  at  the  last  City  of  Kilkenny 
Assizes  before  Monahan,  C.  J^  >vho  stated  the  fol- 
lowing case  for  the  opinion  of  the  Court  of  Criminal 
Appeal :  "  Patrick  Mahony  was  tried  before  me  at 
the  last  Assizes  for  the  County  of  the  City  of  Kilkenny 
for  forging  and  uttering  knowing  to  be  forged  two 
promissory  notes.  A  copy  of  the  indictment  is  an- 
nexed to  this  case;  the  notes  are  accurately  set  forth 
in  the  first  and  second  counts  thereof.  The  first  wit- 
ness for  the  prosecution  was  Uobt.  Moore,  who,  being 
duly  sworn,  stated  that  he  was  the  travelling  agent 
of  the  mercantile  firm  of  James  Brown,  Sons  &  Co^ 
English  merchants  carrying  on  business  at  Man- 
chester ;  that  in  the  month  of  January  last  the  pri- 
soner Mahony  was  indebted  to  the  said  firm  in  a 
balance  of  Jt'68  18s.  lOd.;  that  he  (witness)  being 
then  in  the  City  of  Kilkenny,  where  the  prisoner 
carried  on  business,  pressed  for  payment  of  said 
balance,  and  threatened  law  proceedings  unless  the 
amount  were  paid  or  secured ;  that  witness  had 
previously  ascertained  that  Mrs.  Watters,  the  mo- 
ther-in-law of  t  lie  prisoner  Mahony,  was  a  solvent 
person ;  she  also  carried  on  business  in  the  City  of 
Kilkenny.  Witness  was  not  at  that  time  aware  of 
Mrs.  Watters  Christian  name,  but  had  since  ascer- 
tained that  her.  name  is  Catherine.  After  some 
negociation  with  Mahony,  witness  offered  to  give 
him  time  for  the  payment  of  the  debt  if  he  got  his 
mother-in-law,  Mrs.  Watters,  to  join  him  in  notes 
to  the  amount.  vThis  Mahony  agreed  to  do;  and 
acordingly  in  Mahony's  presence  witness  drew  the 
body  of  the  two  promissory  notes  now  produced, 
end  the  prisoner  Mahony  signed  his  name  to  both. 
This  took  place  in  the  Hotel  of  the  City  of  Kil- 
kenny, where  witness  was  then  staying.  Mahony 
retained  the  two  notes,  saying  that  be  would  go  to 
his  mother-in-law,  Mrs.  Watters,  and  get  her  to 
sign  them,  and  that  he  would  return  with  them  in 
a  short  time.  Mahony  accordingly  took  away  the 
two  notes,  and  returned  in  about  an  hour  to  the  ho- 
tel, where  witness  remained,  and  handed  witness  the 
two  notes  signed  as  they  now  are,  saying,  «•  Here  are 
the  notes  ;  they  will  be  paid  before  thev  arrive  at 
maturity."  Witness  took  the  notes  from  Mahony, 
believing  that  they  had  been  executed  by  his  mother- 
in-law,  Mrs.  Watters,  and  continued  under  that 
impression  until  after  the  notes  had  arrived  at  ma- 
turity ;  when  Mrs.  Watters,  on  being  applied  to  for 
payment,  denied  all  knowledge  of  the  notes.  They 
are  still  unpaid.  When  witness  received  the  notes 
from  Mahony  he  believed  the  name  "A.  Walters" to 
the  two  notes  was  the  name  and  handwriting  of  Mrs. 
Watters,  the  mother-in-law  of  Mahony ;  but,  as 
before  stated,  witness  had  not  heard  nor  was  be 
then  aware  what  Mrs.  Walters'  Christian  name  was. 
The  next  witness  for  the  prosecution  was  Mrs.  Ca- 
therine Watters,  the  mother-in-law  of  Mahony,  who 
stated  that  Mahony  was  married  to  her  daughter 
Anne,  that  she  had  not  authorised  any  one  to  afifix 
her  name  to  the  notes  produced,  nor  had  she  done 
so  herself,  that  she  had  not  been  asked  to  do  so, 
that  she  had  never  heard  of  the  notes*  nor  was  she 
aware  of  their  existence  till  applied  to  for  the  amount 
after  they  became  due.  Mr.  Harris  was  counsel  for 
the  prisoner,  and  examined  two  witnesses  who  de- 
posed that  the  name  **  A.  Watters**  subscribed  to 


the  two  notes  was  in  the  handwriting  of  prisoner's 
wife,  that  they  were  well  acquainted  with  her  hand- 
writing, and  that  same  was  in  her  usual  character, 
that  she  sometimes  in  signing  her  name  wrote  the 
name  in  full  *'  Anne,"  sometimes  merely  the  initial 
"  A,"  more  frequently  only  the  initial  "  A."  Mr. 
Harris  for  the  prisoner  submitted  that  as  Mrs. 
Watters  name  was  Catherine,  and  tHat  as  the  name 
affixed  to  the  notes  was  A.  Watters,  which  he  con- 
tended was  or  stood  for  the  name  of  the  prisoner's 
wife,  that  there  was  no  case  to  sustain  the  indict- 
ment. I  thought  differently,  and  charged  the  Jury 
that  if  the  prisoner  got  his  mfe  to  affix  the  name 
**  A.  Watters**  to  the  notes,  he  at  the  time  intend- 
ing to  pass  them  as  the  notes  of  his  mother-in-law, 
Mrs.  Catherine  Watters,  and  that  he  afterwards 
passed  them  to  Mr.  Moore  for  Messrs.  Browne,  Son 
and  Company,  as  the  notes  of  Mrs.  Watters  his 
mother-in-law,  that  the  indictment  would  be  sus- 
tained. The  jury  found  him  guilty,  being  of  opi- 
nion that  he  got  his  wife  to  affix  the  signature  **  A. 
Watters,"  he  at  the  time  intending  to  pass  them  to 
Mr.  Moore  for  Messrs.  Browne  and  Co.,  as  the 
genuine  notes  of  his  mother-in-law  Mrs.  Watters, 
and  that  he  did  in  fact  afterwards  pass  them  as  her 
notes,  but  recommended  him  t(^  mercy  on  account  of 
his  previous  good  character — one  of  the  jurors  having 
been  examined  and  having  deposed  to  his  previous 
character.  I  respited  the  sentence  and  allowed  the 
prisoner  to  remain  out  on  bail,  he  and  two  sureties 
having  entered  into  recognizance  to  attend  at  the 
next  Assizes  to  receive  the  sentence  of  tlie  court ; 
and  have  reserved  for  the  consideration  of  the  Court 
of  Criminal  Appeal  the  question,  whether  the  fact 
of  the  prisoner  having  got  his  wife  to  affix  the  stg» 
nature  **  A.  Watters,"  to  the  notes  mentioned  in 
the  case,  intending  at  the  time  to  pass  them  to  the 
agents  of  the  Messrs.  Browns,  as  the  genuine  notes 
of  his  mother-in-law  Mrs.  Catherine  Watters,  anil 
his  afterwards  passing  them  as  such  genuine  notes 
to  Mr.  Moore,  their  agent  on  their  behalf  as  stated, 
were  sufficient  to  sustain  the  indictment." 

"James  Henry  Monah.in." 
J.  D.  Fitzgei^ald,  Q  C.  (with  whom  was  T.  ffar- 
m,)  for  the  prisoner. — The  facts  of  the  case  do  not 
sustain  a  charge  of  forgery.  According  to  the  legal 
definition  of  the  crime,  forgery  is  the  fraudulent 
making  of  an  instrument  in  the  name  of  an  existing 
person  without  his  authority,  or  of  one  not  exist- ' 
ing  and  fictitious.  In  this  case  the  name  appended 
to  the  note  was  the  real  name  of  the  party  signing, 
as  the  fact  of  its  having  been  her  maiden  name,  made 
no  difference,  and  the  act  of  the  prisoner  therefore 
consisted  not  in  the  uttering  of  a  forged  note,  but  ii» 
making  a  false  representation  respecting  the  maker 
of  a  genuine  note.  It  will  be  said  that  this 
case  falls  within  the  authority  of  R.  v.  Mitchell,  (1 
Den.  C.  C.  282,  n.)  where  the  prisoner  was  indicted 
for  uttering  a  forged  acceptance  of  one  John  Cooper, 
and  the  evidence  was,  that  upon  negotiating  the  bill 
he  represented  the  acceptor  as  "  a  respectable  Leeds 
merchant  of  the  name  of  Cooper,  attending  Hud- 
dersfield  market;"  and  it  appeared  that  the  real 
acceptor  was  a  stable  boy  of  that  name,  who  had 
been  in  the  habit  of  accepting  bills  for  the  accommo- 
dation of  the  prisoner.     Sometime  afterwards  the 
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prisoner  brought  a  second  bill  accepted  as  before, 
and  with  a  similar  representation.     Cresswell,  J., 
told  the  jury  that  with  respect  to  the  first  bill 
they  must  be  satisfied  that  the  prisoner  got  John 
Cooper  to  put  his  name  to  the  bill  for  the  purpose 
of  passing  it  as  that  of  Cooper,  the  Leeds  merchant 
as  of  a  non- existing  person ;  and  likewise  with  res- 
pect to  the  second  bill,  they  should  find  that  he  got 
it  with  a  similar  intention,  and  if  they  found  in  the 
affirmative  of  either  of  these  events,  the  prisoner  , 
was  guilty  of  forgery.     That  case  conflicts  with  the 
earlier  authorities.     In  B.  v.  Webb,  (3  Brod.  and  I 
Bing.  228,  s.c.  Russ.  and  Ryan,  405,)  the  prisoner 
was  indicted  for  forging  the  signature  of  Thomas 
Bowden,  the  bill  having  been  directed  to  *<  Mr. 
Thomas  Bowden,  Bridge  Manufacturer,  Romford, 
Essex."     It  was  proved  that  the  handwriting  was 
that  of  one  Thomas  Bowden,  who  did  not  answer 
to  the  description  of  the  party  to  whom  the  bill  | 
purported  to  have  been  directed.   Mr.  Justice  Best 
left  it  to  the  jury,  in  the  first  place,  to  consider 
whether  there  was  such  a  person  as  Thomas  Bow- 1 
den  ;  and  if  there  was,  whether  the  acceptance  was 
his :  and  that  if  there  was  no  such  person,  or  the  | 
acceptance  was  not  his,  and  that  the  prisoner  at  the  ! 
time  he  ofiered  the  bill  to  the  prosecutor  knew  that 
there  was  no  such  person  or  that  the  acceptance 
was  not  his,  they  should  find  him  guilty.     The  jury 
convicted  the  prisoner,  but  the  judge  being  of  opi-  ' 
iiion  from  the  evidence,  that  there  was  such  a  per- 
son as  Bowden  in  existence,  and  that  the  acceptance 
was  bis  handwriting,   reserved  the  point  for  the 
twelve  judges,  whether  the  prisoner,  assuming  that  i 
to  have  been  the  case,  by  uttering  the  bill  with  a 
fake  description  of  Bowden  on  its  face  with  intent 
to  defraud,  brought  himself  within  any  of  the  counts 
of  the  indictment,  and  a  majority  of  the  judges  held 
the  conviction  to  be  wrong.    Now,  this  case  is  much 
stronger  in  the  prisoner's  favour  than  there,  inas- 
much as  there  a  false  description  of  the  acceptor 
was  put  on  the  face  of  the  bill  with  intent  to  de- 
ceive; but  there  is  no  such,  nor  was  there  at  the  time 
of  uttering  the  note^  any  statement  of  the  prisoner 
that  it  was  the  signature  of  Catherine  Watters. 
In    the   case  of  R.  v.   Parkes  and  Browi^y   (2 
Leach's  Crim.  Cas.  775,)  and  cited  in  (2  East  P.C. 
963 ;  2  Russell's  Criminal  Law,  324,)  the  prisoners 
were  indicted  for  forging  a  note  purporting  to  be 
made  by  "  Thomas  Brown. '    The  note  was  proved 
to  have  been  filled  up  in  the  hand-writing  of  Parkes, 
and  the  signature  was  that  of  Brown.    The  prisoner 
Brown  passed  this  note  to  a  shoemaker  named 
Hulls,  representing  it  to  be  that  of  a  Thomas  Brown 
of  Ringhton,  in  Shropshire,  who  had  £15,000  lodged 
with  certain  bankers  named  Down  and  Co.     The 
prisoners  were  proved  to  htve  been  connected  to- 
gether, and  no  such  person  as  that  described  as  the 
maker  appeared  to  have  existed.     The  prisoners 
were  convicted,  and  the  conviction  was  afterwards 
upheld  as  to  Brown.     Grose,  J.,  who  delivered  the 
opinion  of  the  judges,  observed  **  that  the  definition 
of  forgery  was,  the  false  making  of  a  note  or  other 
instrument  with  intent  to  defraud ;  which  might  be 
done  by  using  the  name  of  one  who  did  not  exist, 
or  of  one  who  did  exist,  without  his  consent.     That 
this  was  of  the  former  description,  being  uttered  by 


the  prisoner  as  the  note  of  his  brother,  no  such  per- 
son as  his  brother  of  that  name  appearing  to  exist ; 
and  that  the  circumstance  of  its  having  been  made 
in  the  same  name  as  his  own  could  not  make  any 
difference,  being  uttered  as  the  note  of  another  and 
not  as  his  own."     That  case  is  no  authority  against 
the  prisoner  here,  inasmuch  as  it  was  decided  upon 
the  ground  of  Brown  having  used  the  name  of  a 
non-existing  person,  and  that  although  it  was  signed 
by.  a  Thomas  Brown  it  was  not  signed  by  the  Tho- 
mas Brown,  who  was  the  supposed  acceptor.    How- 
ever, that  case  does  not  appear  ever  to  have  been 
considered  satisfactory.      Heve^s  CasSt  (2   Russ. 
Crim.  Law,  326,)  was  ruled  in  opposition  to  the  last 
case.     Upon  an  indictment  for  forging  an  indorse- 
ment of  a  bill  in  the  name  of  Barnard  M^Carty,  it 
appeared  that  at  thetimeof  thenegociatingof  the  bill 
by  the  prisoner,  he  passed  himself  off  as  the  Barnard 
M*Carty  who  was  the  payee  in  the  bill,  which  had 
in  fact  been  indorsed  by  a  person  of  that  name. 
The  prisoner  having  been  convicted,  the  point  was 
submitted  to  the  twelve  judges  who  held  the  con- 
viction wrong,  on  the  ground  that  it  did  not  amount ; 
to  forgery,  there  having  been  no  false  indorsement, 
and  the  jury  having  found  that  the  indorsement  had 
been  truly  made,  by  a  real  person,  whose  name  it 
purported  to  be.     Again,  in  R.  v.  IVatU,  (3  Brod. 
&  Bing.  197  ;  s.  c.  Rus.  &  Ry.  436,)  the  bill  was 
addressed  to  **  Messrs.  Williams  &  Co.,  Bankers, 
Birchin-lane,  London."     The  prisoner  at  the  time 
of  passing  it  intimated  that  the  acceptor  was  "  Wil- 
liams,  Birch  and  Co.,"  and  it  was  proved  not  to 
have  been  their  acceptance.     There  were  no  known 
bankers  using  the  style  of  Williams  and  Co.  except 
the  latter,  but  at  No.  3,  Birchin-lane  the  name  of 
«  Williams  and  Co."  was  on  the  door,  and  some  bills 
addressed  to  such  a  firm  had  been  accepted  payable 
at  No.  3,  and  paid  there.     No  evidence  having  been 
adduced  to  disprove  the  existence  of  such  a  firm, 
the  conviction  was  declared  to  have  been  right. 
[^Monahanj  C  J. — No  issue  was  sent  to  the  jury  as 
to  whether,  at  the  time  of  making  those  bills,  the 
names  were  inserted  with  intent  to  pass  them  as 
the  bills  of  a  different  person,  but  in  this  case  the 
finding  of  the  jury  was  that  the  prisoner  got  his 
wife  to  put  her  na  tie  on  the  notes,  so  as  to  make 
them  pass  as  the  notes  of  another  person.]     In  the 
case  of  R.  v.  Rogers,  (8  Car.  &  P.  620,)  the  pri- 
soner having  been  indicted  for  uttering  a  forged 
acceptance,  the  bill  purporting  to  have  been  ac- 
cepted by  **  Nicholson  and  Co^"  and  it  appearing 
that  there  was  no  such  firm,  although  the  bill  was 
in   fact  signed  by  a  Thomas  Nicholson,   Bosan- 
quet,  J.,  in  summing  up  said,  <*  My  opinion  is  that 
if  this  acceptance  were  written  by  Nicholson  to  re- 
present a  fictitious  firm,  and  with  intent  to  defraud, 
it  woiUd  amount  to  a  forged  acceptance."     [^Moaa* 
ban,  C.  J» — There  was  evidence  to  go  to  tlie  jury 
that  the  prisoner  got  the  notes  from  his  wife  for  the 
purpose  of  uttering  them  as  the  notes  of  his  mother- 
in-law.     Therefore  the  ctime  of  forgery  was  com- 
plete when  the  name  "  Anne  Watters"  was  put  on 
them.     I  do  not  quite  feel  the  force  of  your  argu- 
ment as  to  the  absence  of  false  statement  at  the 
time  of  ottering.]     This  is  not  the  fraudulent  mako 
ing  of  the  name  of  an  existing  person.     \Monahani 
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C,  J. — The  result  of  your  argument  would  be  that 
In  case  there  was  a  well-known  person  of  the  name 
of  John  Brown,  for  whose  bill  it  is  intended  to  pass, 
a  party  cannot  be  convicted  if  he  puts  James  in- 
stead of  John,  because  putting  a  false  name  is  no 
forgery.]     I%pp08e  that  the  wife  of  the  prisoner 
had  signed  the  notes  as  **  Anne  Mahony,'*  this  case 
would  come  precisely  within  i?.  v.  Wehb.      The 
agent  did  not  know  Mrs.  Watters'  Christian  name. 
The  fact  that  she  used  her  maiden  name  makes  no 
difference,  because  it  is  the  custom  in  many  places 
for  a  woman  to  be  known  by  one  name  as  well  as 
another,     [tl^onahan^  C  «/• — It  does  not  occur  to 
me  that  it  is  of  the  slightest  importance  that  this 
note  was  made  by  the  wife,  except  that  she  was  an 
innocent  party.      The  only  reason  for  which  I  re- 
served the  case  was  this,  to  ascertain  whether,  in 
case  the  prisoner  had,  with  his  own  handwriting, 
put  the  name  **iAnne  Watters**  upon  this  instru- 
ment, intending  to  pass  it  as  the  note  of  his  mother- 
in-law,  Anne  Watters,  that  would  have  amounted 
to  a  forgery,  inasmuch  as  it  was  not  her  real  name, 
the  note  having  been  made  with  the  intention  of 
passing  it  ultimately.]     That  would  bring  the  pre- 
sent case  within  the  authority  of  R,  v.  Mitchell^  if 
that  case  be  law.     The  only  difference  between  that 
case  and  the  present  is,  that  here  the  name  signed 
in  fact  represents  no  party  at  all.     That  case,  how- 
ever, is  very  unsatisfactory.     It  was  a  case  on  Cir- 
cuit, and  the  prisoner  was  not  assisted  by  counsel. 
Lynchy    Q,  C  and  Lawson  contra. — It  is  con- 
ceded that  if  the  signature  affixed  to  an  instrument 
be  that  of  a  real  individual  of  that  name,  a  false 
representation  relative  to  that  person  at  the  time  of 
passing  it  does  not  make  the  instrument  a  forgery, 
but  constitutes  another  crime.      It  must  in  fact  be 
a  false  instrument  in  its  inception.      A  note  of  an- 
other bank  would  not  be  a  forgery,  if  it  were  merely 
passed  as  a  note  of  the  Bank  of  Ireland,  but  if  it 
had  been  fabricated  for  the  purpose  of  being  passed 
as  a  note  of  the  Bank  of  Ireland.     The  latest  case 
on  this  subject  is  that  of  R,  v.  Nisbett,  (6  Cox,  C.C. 
820,)  in  which  it  was  held  that  putting  off  the  bill 
of  an  existing  person  as  that  of  a  fictitious  person  is 
a  felonious  uttering  of  the  bill  of  a  fictitious  drawer ; 
and  in  R.  v.  Bienkinsop,  (I  Den.  C.  C.  278 ;  s.  c. 
2  Cox,  C.  C.  420,)  it  was  held  by  all  the  judges 
present  that  putting  an  address  to  the  name  of  a 
drawer  of  a  bill  of  exchange,  while  the  bill  is  in 
course  of  completion,  with  the  intent  to  make  the 
acceptance  appear  that  of  a  different  existing  per- 
son, is  forgery.     That  is  what  was  done  here,  as  the 
prisoner  got  his  wife  to  sign  her  name,  with  a  view 
of  passing  it  as  that  of  her  mother-in-law.     Bleri"' 
kinsop's  case  is  a  very  strong  authority  in  favour  of 
the  proposition,  which  we  urge.     Here  the  fraud 
was  entered  into  at  the  time  of  making  the  note. 
It  was  not  in  fact  signed  by  an  existing  perso.j,  as 
Anne  Watters  was  not  the  real  name  of  the  maker. 
A  wife's  signature  to  a  bill  is  a  mere  nullity  in  law. 
IMonaJuMf  C.J.— The  strength  of  Mr.  Fitzgerald's 
argument  is  this*— if  this  be  forgery  at  all,  it  was  a 
forgery  of  the  name  of  the  mother-in-law,  and  it 
was  not  a  forged  bill  of  a  non-existing  person,  for 
it  was,  in  words,  passed  as  the  bill  of  Catherine 
Watters,  and  the  difficulty  is,  that  it  had  another's 


name  to  it.  What  distinguishes  this  case  from  any 
of  those  cases  of  forgery  of  the  names  of  non-exist- 
ing persons,  there  was  always  there  a  correspon- 
dence with  the  name  of  some  existing  person  ?  The 
indictment  here,  according  to  the  recent  practioe, 
only  sets  out  a  copy  of  the  bill.  It  was  forging  the 
bill,  to  make  it  purport  to  be  the  bill  of  Mrs.  Wat- 
ters. I  consider  that  to  be  the  same  as  if  be  did 
this  with  his  own  hand,  and  that  it  makes  no  diffe- 
rence what  his  wife's  name  was,  for  it  was  just  as 
if  he  had  written  the  name  in  his  own  handwriting, 
inasmuch  as  he  intended  that  the  man  with  whom 
he  was  dealing  should  take  this  as  the  bill  of  Ca- 
therine Walters.]  There  is  another  case,  R,  v. 
Fitzgerald,  (I  Leach,  C.  C  20,)  where  it  was  held 
that  signing  a  wrong  Christian  name  of  the  person 
whose  bill  a  false  instrument  purports  to  be,  is  a 
forgery.  The  opinion  of  the  judges  in  that  case 
was  not  publicly  given,  but  the  prisoners  were  ex- 
empted. 

Harris  in  reply. — R.  ▼.  Blenkinsop  is  not  ad 
idem  with  the  present,  as  there  was  an  addition  to 
the  drawee's  added  by  the  prisoner  on  the  face  of 
the  instrument.  R.  v.  Fitzgerald  is  distinguish- 
able, as  the  will  purported  to  be  signed  by  a  marks- 
man, and  the  words  "  John  Perry,"  instead  of  "Pe- 
ter Perry,"  which  was  the  real  name,  were  merely 
appended  to  the  mark,  and  did  not  purport  to  have 
been  written  by  the  marksman.  R.  v.  Watts  was 
the  case  relied  upon  at  the  trial,  and  is  not  to  be 
distinguished  from  this  case,  as  the  prisoner  there 
represented  that  the  signature  was  that  of  an  exist- 
ing firm  of  "  Williams,  Birch  and  Co."  The  case 
of  R,  V.  Mitchell  was  merely  one  on  Circuit,  and 
was  pronounced  soon  afler  the  promotion  of  the 
learned  judge  to  the  bench,  and  is  not,  therefore^ 
to  be  put  in  competition  with  the  earlier  and  well- 
considered  cases  of  R.  v.  Webb  and  R,  v.  Wattt. 

Lrfrot,  C.  J. — We  are  unanimously  of  opinion 
that  we  ought  to  rule  in  favour  of  this  conviction. 
We  do  not  differ  with  respect  to  the  general  rule 
as  to  what  constitutes  forgery.  The  cases  may 
differ  respecting  its  application,  but  the  rule  itself 
is  well-settled,  and  we  shall  act  upon  it.  That  is, 
that  forgery  must  consist  of  the  false  making 
of  a  written  instrument  with  the  view  to  defraud, 
either  in  the  name  of  a  non-existing  person  or  of  an 
existing  person  without  his  consent.  Here  it  was 
evident  that  the  purpose  of  the  prisoner  was  not  to 
make  a  representation  with  respect  to  a  fictitious 
maker  of  the  note,  but  concerning  a  real  person, 
namely,  his  mother-in-law,  which  was  not  calcu- 
lated to  put  the  person  with  whom  he  was  dealing 
on  his  guard.  He  gets  his  wife's  name  to  the  note 
to  the  extent  he  had  pjrofessed  to  the  agent ;  and, 
though  he  used  the  namie  Anne  instead  of  Catherine, 
he  cannot  evade  the  consequences  of  law  by  the 
variation  from  the  proper  name  of  that  party.  He 
did  enough  colonrably  to  meet  the  undertaking 
which  he  had  given.  Whether  the  affixing  of  that 
name  was  his  own  personal  act  or  done  through  the 
agency  of  another  party,  it  does  not  make  any  dif- 
ference. This  was  substantially  the  forging  of  the 
name  of  an  existing  person,  without  the  authority 
of  that  person. 

Conviction  affirmed. 


'Digitized  by 


Google 


THE  IRISH  JURIST. 


37 


ROLLS  COURT. 

[Reported  by  Ricbd.W.  Gamble,  Esq.  Barrister-at  Law.] 
Staunton  v.  Donoohok. — Nov.  $• 

Production  of  documents — Admission  in  answering 
afiSdavii. 

A  cause  petition  was  filed^  praying  the  sale  of  cer- 
tain lands  Jbr  payment  of  a  judgment.  One  of 
the  respondents^  in  her  affidavit  filed  by  way  of 
answer^  admitted  that  part  of  the  lands  were  con* 
veyed  to  her  by  a  deed  of  the  25M  of  May,  1853, 
which  was  in  her  possession  ;  thai  by  an  account 
stated  and  settled,  dated  the  ^th  ofJune^  1858, 
to  which  respondent  refers,  it  was  found  thai 
jEd609  12#.  ed.  was  due  to  her;  and  that,  by  a 
deed  of  the  same  date,  the  other  lands  were  mori^ 
gaged  to  her  for  the  amount,  but  did  not  state 
that  the  deed  was  in  her  possession,  nor  refer  to 
•t  On  a  motion  by  the  petitioner  for  the  inspec- 
Hon  of  these  documents,  it  was  Held,  that  the  re- 
eponaeni  had  so  referred  to  the  account  stated, 
mai  she  was  bound  to  produce  ii,  Imt  thai  she  was 
not  bound  to  produce  the  mortgage  deed^ 

The  petitioner  io  this  ease  had  obtained  a  judg- 
ment at  law  against  the  respondent,  J.  M,  Dono« 
ghoe,  and  had  dtily  registered  it  under  the  provi- 
stODS  of  14  Vic^  cap.  229,  against  the  respondent's 
lands.  A  cause  petition  was  then  filed  making  the 
said  J.  M.  DoBoghoe,  Mary  Donoghoe,  and  Honora 
Donoghoe,  respondents,  praying  a  sale  of  the  lands 
for  the  payment  of  the  judgment.  The  petitioner 
stated  that  it  appeared  from  the  r^^try  of  deeds 
that  since  the  respondent  became  indebted  to  the 
petitioner  the  respondent  had  cpceouted  three  deeds 
whereby  he  disposed  of  hjs  property  to  his  sisters. 
One  of  said  deeds  purporting  to  bear  date  the  25th 
May,  1858^  another  the  28th  June,  1858,  whereby  he 
asau^ned  all  his  estate  in  the  lands,  and  all  his  house- 
hold furniture  and  goods,  to  his  sister,  M.  Donoghoe, 
by  way  of  niortgage,  and  that  these  deeds  were  in  the 
poflsession  of  M.  Donoghoe.  The  petitioner  sub- 
mitted that  these  deeds  were  only  a  valid  security 
for  so  much  money  as  was  actually  due  by  the  said 
respondent  to  the  said  Mary  Donoghoe,  and  that 
except  for  such  amount  that  they  were  void  against 
the^titioner.  The  respondent,  Mary  Donoghoe, 
filed  an  answering  affidavit^  in  which  she  admitted 
that  the  respondent,  J.  M«  Donoghoe,  had,  by  a  deed 
bearing  date  th^  25th  May,  1853,  conveved  to  her 
for  valuable  consideration  the  lands  of  Dysart,  be- 
ing part  of  his  (respondent's)  lands,  and  that  the 
deed  was  in  her  possession.  And  further  she  ad* 
mitted — ^^That  by  an  aeoount  stated  and  settled 
between  said  J.  M.  Doooghoe  and  the  respondent, 
bearing  date  the  28th  June,  1853,  to  which  respon- 
dent rgers^  it  was  found  that  the  advances  made 
bjr  respondent  to  or  for  the  use  of  the  said  J. 
M.  Donoghoe,  up  to  the  said  last-mentioned  day, 
amounted  to  the  sum  of  £8609  12s.  6(1."  **And 
accordingly  by  deed  bearing  date  the  28th  June, 
1853,  made  between  the  said  J.  M.  Donoghoe,  of  > 
the  one  part,  and  the  respondent  of  the  other  part ;"  j 
and  the  affidavit  then  set  out  the  purport  of  the  deed 
which  was  to  mortgage  all  his  interest  in  the  re- 
mainder of  the  lands,  and  in  certain  personal  ef- 


fects, to  the  said  Mary  Donoghoe,  with  a  provision 
for  redemption,  but  did  not  state  that  the  deed  waa 
in  deponent's  possession,  nor  did  not  refer  to  it. 
The  affidavit  of  Mary  Donoghoe  further  stated  that 
the  stock  bad  been  sold  to  her  for  the  sum  of  £765 
8s.  6d.,  part  of  it  **  in  payment  of  a  sum  of  £200 
and  interest  due  by  the  said  J.  M.  Donoghoe  tft 
respondeut  upon  his  I  O  U,  dated  17th  October, 

1852,  as  by  said  receipts  and  1  O  U,  and  said  ac- 
counts, and  valuation  of  said  stock  settled  and 
signed  by  the  said  J.  M.  Donoghoe  on  the  22nd 
January,  1853,  to  which  respondent  refers,  may 
appear."  The  petitioner's  solicitor  then  called  on 
the  respondent  by  notice,  upon  his  being  paid  the 
scrivinery  fees,  to  furnish  copies,  and  to  produce 
the  originals  for  inspection  of  the  following  docu- 
ments:— The  deed  of  28lh  June,  1853;  the  ac- 
count stated  and  settled  of  the  same  date ;  the  I 
O  U  and  accounts ;  and  the  valuation  of  the  stock, 
and  some  other  deeds.  The  respondents  by  notice 
declined  to  produce  the  documents  mentioned,  but 
consented  to  produce  the  others. 

H.  Smythe  now  moved,  pursuant  to  notice,  for 
an  inspection  of  the  documents  referred  to  in  res- 
pondent's affidavit ;  and  in  case  the  court  should 
not  be  of  opinion  that  the  petitioner  was  entitled  to 
the  production  of  the  mortgage  of  the  28th  of  June, 

1853,  by  reason  of  the  respondent's  affidavit  not 
distinctly  admitting  it  to  be  in  her  custody,  then 
for  liberty  to  amend  the  petition  by  adding  a  state- 
ment at  foot,  that  the  said  mortgage  was  in  the 
possession  or  procurement  of  the  said  Mary 
Donoghoe,  and  to  annex  an  interrogatory  whether 
the  said  mortgage  was  in  the  possession  or  procure- 
ment of  the  said  Mary  Donohoe;  and  submitted  that 
petitioner  was  entitled  to  the  production  of  these  do- 
cuments upon  the  authority  of  Phelan  v.  Hamilton, 
(9  I.  £.  Rep.  264.)  That  case  was  this:  the  plain- 
tiff sought  a  renewal  of  a  lease  not  in  his  posses- 
sion, defendant's  answer  denied  his  right  to  the  re- 
newal, inasmuch  as  he  was  convincedfrom  documents 
in  his  possession,  to  which  he  will  hereafter  more 
particularly  refer,  that  no  such  lease  was  executed ; 
that  it  was  manifest  from  a  certain  deed  and  schedule 
that  the  renewal,  if  obtained,  was  fraudulent  The  de- 
fendant was  held  to  have  referred  to  the  deed  and  sche- 
dule  in  such  a  way  as  to  make  it  part  of  his  answer, 
andwas  boused  to  producelt  This  was  a  case  befo.  e 
your  Lordship,  and  in  the  judgment  your  Lordship 
observed  that  in  the  case  of  aardman  v.  EUames, 
Sir  L.  Shadwell,  says :  **  It  appears,  upon  a  review 
of  the  cases,  to  be  perfect  y  settled  that  when  a 
defendant  in  his  answer  states  shortly  and  partially, 
and  for  greater  caution  refers  to  the  document ;  in 
such  case  the  court  will  order  the  document  to  be 
produced.  It  was  said  that  the  document  ought 
not  to  be  produced,  because  it  only  refers  to  the  de^ 

fendanfs  title ;  but  the  answer  to  this  is,  that  it 
may  by  possibility  do  something  more  than  merely 
manifest  the  defendant's  title.  It  would  be  a  strange 
thing  to  say  that  defendant  should,  at  the  hearing, 
have  the  advantage  of  other  parU  of  the  deed."  In 
the  case  of  Adams  v.  Fisher,  (3  My.  &  Cr.  526,) 
Lord  Cottenham  thus  observes  on  the  foregoing : 
<*  It  was  certainly  no  new  decision.  I  was  much 
surprised  to  bear  any  one  treat  it  as  such.     When 
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a  party  has  thought  proper  to  put  his  defeuce  upon 
a  particular  document,  he  cannot  be  permitted  to 
make  any  representation  of  it,  however  unfounded. 
The  plaintiff  is  entitled  to  see  whether  the  defendant 
has  rightly  stated  it.  The  principle  is,  that  a  de- 
fendant shall  not  avail  himself  of  that  mode  of  con- 
cealing his  defence.*' 

Drury  opposed  the  motion  on  two  g^unds. — 
First,  the  security  is  a  mortgage,  and  it  has  always 
been  the  rule  of  the  court  with  regard  to  mortgages, 
that  the  mortgagee  is  not  bound  to  produce  his  deed 
until  the  mortgagor  appears  with  the  money  ready  to 
pay  him ;  and  this,  even  though  the  mortgagor  or  his 
assignee  or  devisee  may  be  ignorant  of  the  amount 
of  interest  payable  on  the  mortgage,  and  of  the 
rate  of  interest  and  all  the  particulars ;  Posllethwaite 
V.  Bfythe,  (2  Swan.  236);  Brown  v.  Lockhart,  (10 
Sim.  425);  Greentoood  v.  Rothwell,  (7  Beav.  291); 
Crisp  ▼.  Platelf  (8  Beav.  62) ;  Jones  v.  Jones, 
(Kay's  Rep.  A  p.  6.)  This  rule  holds  even  though 
the  validity  of  the  mortgage  deed  should  be  ques- 
tioned, as  in  the  case  of  d  isp  v.  PlateL  The  se- 
cond ground  on  which  this  motion  is  resisted  is,  that 
the  plaintiff  has  not,  as  is  neeessary,  shown  that  he 
had  an  interest  in  the  document  or  some  right  to  it ; 
he  mast,  at  least,  show  that  he  has  such  an  interest  in 
it  as  to  make  it  necessary  for  his  case.  In  the  case  of 
TheAtUn*ney  General  y,  Thompson,  (8  Hare,  112,) 
the  question  was  very  fully  discussed,  and  the  Vice. 
Chancellor  there  says :  <*  The  plaintiff  must  show 
that  he  has  an  interest  in  the  document,  the  pro- 
duction of  which  he  seeks.  What  is  the  meaning 
of  the  term  interest  thus  applied  ?  it  is  not  interest 
in  the  nature  of  property.  If  the  right  were  thus 
limited,  the  production  would  be  very  rarely  ob- 
tained. It  is  sufficient  that  he  be  so  far  interested 
in  the  document  as  to  stand  in  need  of  its  produc- 
tion for  the  legitimate  purposes  of  the  litigation  in 
which  he  is  engaged  with  the  defendant  for  the 
purposes  of  the  suit  He  must  show  that  it  is  or 
may  be  evidence  which  may  prove  or  lead  to  or  as- 
sist in  proving  his  case  at  the  hearing  of  the  cause, 
and  this  interest  he  must  make  out  from  the  answer 
of  the  defendant.  It  must  be  shown  that  the  docu- 
ment is  of  a  character  that  it  will  or  may  give  a 
discovery  of  the  case  or  a  portion  of  the  case,  with- 
out proof  of  which  the  plaintiff  cannot  have  a  decree.'* 
[He  cited  Coombe  v.  The  Corporation  q^  London, 
(I  Y.  &  C.  650) ;  Swift  v.  M'Tieinan,  (13  Ir.  E. 
Rep.  119.) 

H,  Smytke  in  reply. — Our  interest  in  the  docu- 
ment is,  to  ascertain  how  much  was  due  to  Mary 
Donoghoe.  We  offer  evidence  of  fraud,  as  these 
large  interests  were  transferred  without  considera- 
tion, and  therule  does  notapply  where  the  mortgagor 
imputes  fraud  in  the  deeds.  fVeifbrd  v.  Stain- 
thorpe,  (2  Beav.  587.) 

Mastbr  o¥  the  Rolls. — The  case  of  Hard-^ 
man  v.  EUames  is  applicable  here  so  far  as  the  ac- 
count, the  production  of  which  is  sought ;  but  in- 
dependent of  the  rule,  a  party  is  bound  to  produce 
any  document  which  applies  to  both  the  plaintiff's 
and  defendant's  case :  but  then  the  mortgagee  is 
not  called  on  to  produce  the  document  which  is  her 
title,  until  the  mortgagor  comes  with  the  money 
ready  to  pay  him.     I  cannot  make  any  order  as  to 


the  mortgage,  for  as  to  it  he  has  no  right.     If  no- 
thing appeared  as  to  the  account  in  the  affidavit,  it 
might  have  been  withheld,  but  it  has  been  men- 
tioned in  such  a  way  by  the  defendant  that  the 
plaintiff  has  a  right  to  see  it. 
»  The  following  order  was  made : 
Nov,  A — Let  the  respondent,  Mary  Donoghoe, 
produce  for  the  inspection  of  the  petitioner  or 
his  solicitor,  on  receiving  forty-eight  hours' 
notice  in  writing  for  that  purpose,  the  account 
settled  between  John  Mitchell  Donoghoe  and 
said  Mary  Donoghoe,  bearing  date  the  28th 
June,  1853,  and  let  the  said  petitioner  or  his 
solicitor  be  allowed  to  take  a  copy  of  said  do- 
cuments, and  let  the  solicitor  for  the  respond- 
ent furnish  such  copy  to  the  petitioner's  soli- 
citor on  payment  of  the  usual  scrivenery  fees, 
and  let  the'costs  of  the  motion  be  costs  in  the 
cause. 


WOODHOUSE   O.  MOLONY.<— *M»V.  13. 

Supplemental  Petition — Setting  aside  Deed. 

The  Master,  on  a  cause  petition  under  the  Ibihsec- 
tion,  appointed  a  receiver  aver  certain  lands  /or 
the  payment  of  a  judgment  debt.  A  third  per^om 
claimed  to  be  entitled  to  the  rents  under  a  loose 
made  subsequent  to  the  judgment.  The  court 
gave  leave  to  file  a  supplemental  petition  to  set 
aside  the  lease,  but  offered  no  opinion  as  to  whether 
it  was  the  proper  course. 
A  petition  had  been  filed  in  this  matter  under  the 
15th  section  of  the  Court  of  Chancery  Regulation 
Act,  for  the  purpose  of  raising  the  amount  due  to 
the  petitioner  on  foot  of  several  judgments  of  the 
years  1842,  1843,  and  1847,  obtained  against  the 
respondent  Croasdale  Molony,  the  elder.  The  mat- 
ter of  the  petition  had  been  referred  by  a  decretal 
order  to  Master  Henn,  who  made  an  order  referring 
it  to  Master  Lyle,  the  Receiver  Master,  to  appoint 
a  receiver  over  the  lands  of  Kilnacromly.  By  an 
order  of  June,  1853,  a  receiver  was  duly  appointed 
oyer  the  lands.  When  the  receiver  proceeded  to 
serve  the  usual  notices  on  the  tenants,  he  was  pre- 
vented from  doing  so  and  from  receiving  the  rents, 
by  Mr.  Croasdale  Molony,  who  served  notices  on 
the  tenants,  cautioning  them  not  to  pay  the  rent 
and  served  a  notice  on  the  receiver's  solicitor,  claim- 
ing to  be  the  immediate  tenant  of  the  lands  under 
an  indenture  of  the  1st  of  June,  1847,  for  the  term 
of  thirty-one  years,  and  cautioning  him  against 
taking  any  proceedings  against  the  sub-tenants  of 
the  lands,  as  they  did  not  hold  the  same  from  the 
respondent,  over  whose  interest  the  receiver  had 
been  appointed.  A  summons  was  then  issued  to 
re-settle  the  rental,  when  the  lease  of  1847  was  pro- 
duced, and  the  Master  said  he  had  no  jurisdiction, 
and  that  the  rental  should  be  settled  at  one  shilling 
a-year,  being  the  rent  reserved  in  said  lease  of  1847, 
though  the  value  of  the  lands  was  £100  a-year,  and 
there  was  no  other  fund  out  of  which  to  pay  the 
said  judgments. 

Darl^  now  applied  for  liberty  to  file  a  supple- 
mental petition.  The  lease  which  is  set  up  was 
made  subsequent  to  the  date  of  the  judgments. 
Stamer  v.  NesbiU,  (3  J.  &  L.  447.) 
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Mastbe  ov  thb  Rolls. — There  is  likely  to  be 
some  difficulty  io  the  course  you  are  adopting,  for 
yoo  will  require  to  have  your  supplemental  petition 
heard  before  the  Lord  Chancellor,  whereas  the 
original  petition  was  before  the  Master  under  the 
15th  section ;  thus  you  may  have  half  the  cause 
heard  before  the  Lord  Chancellor  and  the  other 
half  of  it  before  the  Master.  It  differs  in  this  res- 
pect from  a  supplemental  bill ;  however,  I  will  give 
you  leave  to  file  the  supplemental  petition,  but 
oficr  no  opinion  as  to  whether  it  is  the  proper  course 
to  adopt. 

— ♦ — 

COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Term,  1854. 

[Reported  by  Flobekcb  M'Cabtht,   Esq.,  and  Samuel 
T.  Feet,  Esq.,  Barristers-ai-Law.l 

LocKWooD  V.  LiKdsbt  and  another. — Nov,  6. 
Practice — Security  for  CosU. 
In  -an  application  for  security  for  costs  on  the  part 
of  one  of  several  defendants^  the  statement  in  his 
affidavit  that  he  haa  a  good  and  valid  defence  on 
the  merits,  without  referring  to  his  co-drfendants, 
was  held  to  be  sufficient  to  enable  him  to  succeed 
upon  the  motion, 
•7.  A.  Phillips,  on  behalf  of  one  of  the  defendants, 
moved  that  the  plaintiff  should  give  security  for 
costs.     The  affidavit  stated  **  that  the  defendant  is 
advised  and  believes  he  has  a  good  and  valid  defence 
on  the  merits." 

Z>.  C  Heron,  for  the  plaintiff,  submitted  that  the 
affidavit  did  not  come  within  the  ruling  of  Mr.  Jus- 
tice Crampton  in  Spencer  v.  Campion,  (3  Ir.  C.  L. 
R.  231,)  and  the  court  ought  to  abide  strictly  by 
that  ruling.  Besides,  the  affidavit  was  made  by  only 
one  defendant,  and  did  not  aver  a  defence  on  the 
merits  to  the  action  by  all.  \^Lefroy,  C  J. — Your 
argument  amounts  to  this,  that  a  man  ought  not  to 
defend  himself  because  his  opponent  has  a  remedy 
against  another  party.]  The  decision  in  Spen- 
cer V.  Campion  had  been  overruled  by  the  Court  of 
Exchequer  in  Pordage  v.  Carter;  (6  Ir.  Jur.  236,) 
and  in  the  Court  of  Common  Pleas  Spencer  v.  Cam- 
pion,  (2  Ir.  C.  L.  R.  231,  n.)  The  affidavit  of 
merits  had  not  been  served  with  the  preliminary 
twenty-four  hours'  notice. 

Per  Curiam*. — This  court  will  abide  by  the 

ruling  in  Spencer  v.  Campion*     The  affidavit  is 

sufficient.     No  costs  on  the  motion,  as  the  affidavit 

of  merits  was  not  served  with  the  preliminary  notice. 

Order  granted  without  costs. 


Barrett  v.  Wilson. — Nov.  8. 
Practice — Amendment —  Variance  bettceen  original 

writ  and  copy — 1 6  8f  17  Vic.  c*  1 13. 
D.  C  Heron  moved  for  liberty  to  amend  the  copy 
of  the  writ  served,  by  inserting  the  words  ^*  Queen's 
Bench,"  at  the  head  thereof,  the  same  having  been 
improperly  inserted  at  the  foot.  The  original  as  filed 
was  correct ;  and  the  court  had  now,  for  the  first 
time,  under  the  provisions  of  the  Common  Law 
Pro<^ure  Act,  section  16,  jurisdiction  to  amend 
the  copy.     The  defendant's  attorney  had  served  no- 


tice cautioning  the  plaintiff  against  marking  judg- 
ment.    The  time  for  pleading  had  expired. 

Per  Cubiam.* — Take  the  order.  Let  the  de- 
fendant have  four  days  to  plead  from  the  time  of 
the  service  of  this  order  upon  his  attorney. 


M*NaMARA  V,  HlGGINS  AND  OTHERS Nov.  7,  10. 

Easement — Custom — Preset  iption — Pleading. 
To  an  action  of  trespass  for  breaking  and  entering 
plaintive  close,  and  canying  away  the  soil  there- 
from, the  defendants  pleaded  with  regard  to  break-' 
ing  and  entering,  Sfc,  so  much  of  the  lands  as  lay 
between  high  and  low  water  mark,  that  the  lands 
were  the  soil  and  freehold  of theQueen,  and  not  of  the 
plaintiff';  that  tlie  defendants  were  the  occupiers  of 
land  in  the  borough  of  C,  in  the  county  (f  C,  and 
as  such  occupiei's  they  and  all  previous  occupiers 
from  time  to  time,  whereof  the  memory  of  man  w€u 
not  to  the  contrary,  had  of  right  used  to. enjoy  the 
power,  liberty,  privilege,  and  easement  as  often 
as  they  pleased,  for  the  purpose  of  taking  sand 
for  manure,  to  enter  into  so  much  of  said  lands 
as  Ue  between  high  and  low  water  mark  of  ordi' 
nary  tides,    being  the  soil  and  freehold  of  the 
Queen,  and  to  dig  for  and  raise  the  soil,  and 
carry  same  away  for  the  purpose  of  manure,  and 
that  the  supposed  trespass  was  committed  in  the 
exercise  of  the  supposed  right.     Held,  an  general 
demurrer,  that  the  plea  was  bad,  inasmuch  as  the 
right  contended  for  was  not  merely  an  easement, 
but  a  profit  a  prender,  and  could  otily  be  claimed 
in  the  lands  of  another  by  prescription,  and  not 
by  custom,  according  to  the  principle  established 
in  Gateward's  case,  (6  Pep.  53,  b.) 
Held  also,  theU,  even  assuming  a  distinction  in  this 
respect  between  lands  ves^  in  the  Crown,  pro 
bono  publico,  and  those  of  the  subject,  a  custom 
for  the  inhabitants  of  maritime  districts  to  have 
an  exclusive  right  to  the  use  of  the  sea  shore,  would 
be  unreasonable. 
This  was  an  action  of  trespass.     The  writ  of  sum- 
mons 6nd  plaint  alleged  that  the  defendants  on  the 
21  St  of  December,  1853,  and  on  divers  other  days 
subsequent  thereto,  broke  and  entered  certain  lands 
of  the  plaintiff,  called  the  sea  shore  of  Ballyellery, 
extending  to  low  water  mark  at  ordinary  tides,  and 
took  and  carried  away  off  the  said  lands  large  "quan- 
tities of  the  sand  and  soil  thereof,  &c.     The  defen- 
dants, O'Connor  and  Mullins,  pleaded,  fifthly,  as 
to  breaking  and  entering  so  much  of  the  lands  iu 
question  as  lies  between  the  high  and  low  water 
mark,  and  taking  sand  and  soil  therefrom,  that  the 
said  last  mentioned  part  of  said  lands  was  before, 
and  at  the  said  several  times  when,  and  su  forth, 
and  now  is  the  soil  and  freehold  of  Her  Mnjesty 
the  Queen,  and  not  of  the  said  plaintiff,  and  that 
before  and  at  the  said  several  times  when,  and  »o 
forth,  they,  the  said  defendants,  were  occupiers  of 
land  in  the  Barony  of  Coreamroe,  and  County  of 
Clare,  and  that  the  said  defendants  as  such  occu- 
piers, they  and  all  of  them,  who  from  time  to  time 
have  been  before  them,  and  who  were  now  occu- 
piers of  land  in  said  barony  from  time  to  time, 
whereof  the  memory  of  man  is  not  to  the  contrary. 


Moore,  J.,  was  absent. 


■. 


•  Perrin,  J.,  w/m. 
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have  had  and  used,  and  have  been  accastomed  to 
have  had  and  osed,  and  the  defendants  aa  such  oc- 
cupiers at  the  several  times  when,  and  so  forth,  of 
right  have  used  and  enjoyed,  and  of  right  ought  to 
vse  and  enjoy  the  power,  liberty,  privilege,  benefit 
and  easement  as  ofien  as  they  pleased,  for  the  pur- 
pose of  taking  sand  for  manure,  to  enter  into  and 
upon  so  much  of  the  said  lands  in  the  said  plaint 
mentioned  as  lies  between  high  and  low  water  mark 
of  ordinary  tides,  the  soil  and  freehold  as  aforesaid 
of  her  said  Majesty  the  Queen,  and  then  and  there 
to  dig  for  and  raise  the  soil  and  sand  thereof^  and 
take  and  carry  away  the  same  for  the  purpose  of 
manure,  and  that  in  use  and  exercise  of  the  said 
right  and  privilege,  they,  the  said  defendants,  did 
break  and  enter  the  part  of  the  said  lands  in  said 
plaint  mentioned  that  lies  between  high  and  low 
water  mark  of  ordinary  tides,  and  did  take  and  carry 
away  the  soil  and  sand  thereof  for  the  purpose  of 
manure.  To  this  the  plaintiff  demurred,  on  the 
grounds  that  the  power  to  enjoy  the  easement  in 
question  should  have  been  pleaded  by  way  of  pre- 
scription, and  not  as  an  easement :  and  because  the 
defendants  in  the  defence  treated  and  relied  upon 
the  said  alleged  power  and  benefit  as  an  easement 
over  the  said  lands,  whereas  the  same  should  be 
pleaded  as  a  right  to  a  profit  aprender  out  of  said 
lands. 

i?.  Grifin,  (with  Whom  was  Brereton^  Q.  C)  in 
support  of  the  demurrer. — The  question  which  is 
raised  by  the  demurrer  to  this  defence  is,  whether 
the  defendants  have  a  right  to  allege  a  local  custom 
to  take  a  profit  a  prender  in  the  lands  of  another, 
instead  oi  pleading  the  same  by  way  of  prescription 
io  a  que  estate.  1  he  leading  authority  on  this  sub- 
ject is  Gaieward^s  case^  (6  Rep.  59,  b.)  where  it 
was  held  that  there  cannot  be  a  custom  for  inhabi- 
tants, as  such,  to  have  a  profit  a  prender  in  the 
soil  of  another ;  but  there  may  be  a  custom  for 
every  inhabitant  to  have  a  discharge  in  his  own  land 
or  an  easement  in  the  land  of  anuthen  In  Hall  on 
the  Sea  Shore  it  is  said,  (p.  237,)  <<  It  is  said  in 
Yin.  Ab.  tit.  Prescription,  A.  that  *  inhabitants,  un< 
lesi  incorporated,  cannot  prescribe  to  have  any 
profit  in  the  soil  of  another,  but  in  matters  of  ease- 
ments only,  as  in  a  way,  &c«  but  not  in  matters  of 
interest.' "  Cro.  Jac.  1 52,  and  Gateward's  case  are 
c  ted.  Grimstead  v.  Marlowe,  (4  T.  11.  717,)  fol- 
lowed the  decision  in  Gateward^s  case.  Theie  it 
was  held  that  a  custom  for  every  inhabitant  occu- 
pying an  ancient  messuage  within  the  parish  of 
Leatherhead  to  have  common  of  pasturage  for 
a  certain  part  of  the  year  was  bad.  Lord 
Kenyon,  C.  J.  says,  «*  There  may  be  a  custom  for 
an  easement  as  a  right  of  way,  in  alieno  solo  ;  but 
a  profit  a  prender^  the  party  must  prescribe  as  in 
que  Cbtate."  Ashhurst,  J. — <'  I  have  always  under- 
stood it  to  be  clear  that  a  defendant  cannot  plead 
such  a  right,  but  that  he  must  prescribe  in  a  que 
estate  for  a  profit  a  prender ^  and  Duller,  J.,  cited 
a  note  of  Hardy  v.  HoUyday^  which  he  said  was 
Lord  Chief  Justice  King's  manuscript  to  the  same 
efi'ect.  Mr.  Hall  observes  with  reference  to  these 
cases,  '<  It  would  seem,  therefore^  that  every  one 
who  would  claim  a  local  custom  or  usage  to  dig 
marl  or  sand,  &c  io  inland  marshes  must  (on  ac- 


count of  its  being  a  profit  a  prender,)  plead  in  the 
que  estate,  i.  a.  in  respect  of  his  interest  in  the  te- 
nement which  he  holds,  which  prescription,  bow** 
ever,  must  be  laid  in  the  person  of  him  who  is 
seized  in  fee  simple,  and  not  in  the  person  of  him 
who  holds  any  lesser  interest ;  who  is  not  in  the 
eye  of  the  law  owner  of  the  estate.  But  tenant  for 
life,  for  years,  or  at  will,  may  prescrit>e  in  his  oum  es- 
tate for  the  reasons  given  in  Gatewarets  cage."  Thai 
is  in  the  case  of  a  copyholder,  it  is  allowed  for  neoee* 
sity'ssake;  for  the  lord  cannot  claim  common  in  bis 
own  soil,  and  therefore  of  necessity  such  custom 
ought  to  be  alleged.  In  Melior  v.  Spateman,  ( 1  SauD. 
340,  h^  n.  8,)  it  is  said,  **  it  cannot  be  claimed  by  e%u* 
torn  that  every  tenant,  inhabitant,  or  occupier  of  any 
messuage  within  the  borough  has  been  used  to  have 
common ;  and  one  chief  objection  against  claiming 
such  a  right  by  custom  is,  that  it  cannot  be  released, 
whereas,  if  it  be  annexed  to  the  fee,  it  may."  The 
right  which  is  here  claimed  by  the  defendants  of 
digging  and  carrying  away  sand  out  of  the  soil  of 
the  Crown,  is  not  an  easement,  but  is  a  profit  a 
prender*  A  similar  custom  was  alleged  on  the  part 
of  the  defendant  in  Bluett  v.  Tregonning,  (3  Ad.& 
£1.  554,)  namely,  for  the  occupiers  of  certain  lands 
to  enter  a  close  at  all  seasonable  times,  and  to  take 
therefrom  quantities  of  sea  sand  as  had  drifted,  for 
the  purpose  of  manuring  their  lands,  and  the  cus- 
tom, as  alleged,  was  held  to  be  too  vague,  and  that 
it  also  was  void  on  the  ground  that  the  sand  upon 
it  drifted  became  parcel  of  the  adjoining  land,  and 
thus  a  profit  in  alieno  solo  was  claimed.  It  cannot 
be  alleged  that  the  defendants  were  exercising  a 
common  law  right,  as  Howe  v.  Statoell,  (Al.  & 
Nap.  348,)  decides  that  the  public  have  not  at  com- 
mon law  a  general  right  of  entering  on  the  sea  shore 
for  the  purpose  of  taking  sea  weed;  and  the  claim 
to  dig  for  sand  would  rest  upon  the  same  founda- 
tion. The  other  side  will  probably  rely  upon  the 
ancient  statute,  7  Jac  1,  cap.  18,  which  is  an  Act 
solely  applicable  to  the  Counties  of  Devon  and 
Cornwall.  That,  after  reciting  that  "  the  seasand 
by  long  trial  and  experience  hath  been  found  to  be 
very  profitable  for  the  bettering  of  land,  and  espe- 
cially for  the  increase  of  corn  and  tillage  within  the 
Counties  of  Devon  and  Cornwall,  where  the  most 
part  of  the  inhabitants  have  not  used  any  other 
matter  for  the  bettering  of  their  arable  grounds  and 
pastures ;  notwithstanding,  divers  having  lands  ad- 
joining to  the  sea  coast  there,  have  of  late  interrupted 
the  bargemen  and  such  others  as  have  used  of 
their  free  wills  and  pleasures  to  fetch  the  said  sand, 
to  take  the  same  under  the  full  sea-  mark,  as  they 
have  hitherto  used  to  do.**  It  then  confirms  the 
rights  of  ^  all  persons  whatsoever  resident  and 
dwelling  within  the  said  Counties  of  Devon  and 
Cornwall,  to  fetch  and  take  the  sea  sand  at  all 
places  under  the  full  sea  mark,  &c.  Lord  Hale  in 
his  treatise  De  Jure  Maris,  p.  26,  observes :  that 
it  appeared  by  this  statute  that  the  inhabitants  could 
not  have  had  the  sea  sand  previously.  In  Bagott  v. 
Orr,  (2  Bos.  and  Pul.  479,)  it  was  held  ihsX  prima 
fade  every  subject  has  a  right  to  take  fish  upon  the 
sea  shore  between  high  and  low  water  mark ;  but 
the  court  observed  that  **  as  no  authority  had  beeu 
cited  to  support  the  plaintiff's  claim  to  take  shells, 
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they  ahopld  pause  before  tbej  established  a  general 
right  of  that  kind." 

r.  It  Henn  and  Sir  CCLoghlen,  Q.  C.  contra. 
The  defence  raised  by  this  plea  is  not,  as  contended 
for  at  the  other  side,  a  claim  to  take  a  profit  a 
prmtder  in  alieno  aolo,  which  we  adroit  mast  be 
prescribed  for  in  a  qne  estate ;  but  it  is  founded 
upon  the  immemorial  customary  right,  which  we 
eoQteod  the  inhabitants  of  the  barony  enjoy,  of 
naking  use  of  the  sand  of  the  sea  shore,  the 
soil  of  which  is  vested  in  the  Crown  as  a  royal 
trustee.  JRtx  habei  proprietatem  sed  populits  ttsum 
nece$$ariam.  We  do  not  deny  any  proposition 
stated  at  the  opposite  side,  except  the  construction 
cyf  the  statute  of  Jac  1,  which  clearly  recognised  the 
antecedent  right  of  the  subjects,  inhabiting  the  mari- 
time Counties  of  Devon  and  Cornwall,  to  make  use  of 
the  sand  of  the  sea  shore,  and  confirmed  that  right. 
This  common  law  right,  so  far  as  relates  to  tlie  fish 
on  the  sea  shore,  was  recognised  in  Bagott  v.  On\ 
In  Howe  v.  Stawell  the  court,  referring  to  that  case, 
gave  their  opinion  that  the  liberty  of  taking  sea 
weed  may  in  many  situations,  and  under  many  cir- 
eumstanees,  be  very  reasonable  and  beneficial,  and 
may  be  established  by  local  custom,  but  can  only 
be  legallv  daimed  for  all  the  things,  subjects,  or 
any  portion  of  them,  by-  virtue  of  such  local  cus- 
tom, and  not  by  reason  of  the  common  law.** 
The  case  here  diners  altogether  from  one  where  a 
party  seeks  to  allege  or  sustain  to  tf\ke  a  profit  a 
prender  on  the  estate  of  a  private  individual,  and 
the  authorities  cited  to  establish  the  latter  doctrine 
have  no  bearing  upon  this.  The  right  which  we 
claim  is  one  which  is  restricted  to  the  inhabitants 
of  maritime  districts,  as  it  would  be  against  reason 
that  the  inhabitants  of  midland  dbtricts  should  sliare 
this  privilege.  Blundell  v.  Catterall,  (5  B.  &  A\. 
268,)  shows  that  this  right  must  be  claimed  by  vfr- 
tue  of  a  particular  custom  and  not  at  common  law. 
In  that  case  it  was  held  that  the  subject  had  no 
common  law  right  of  bathing.  This  right  is  some- 
what analogous  to  that  of  a  tenant,  wlio  has  a  right 
to  take  a  profit  in  his^lord's  waste,  and  who  can  do  so 
by  custom  and  without  prescribing  in  a  que  estate. 
TvMon  V.  Smithy  (9  Ad.  &  £1.  406.)  In  the  case 
afO^enden  v.  Pahter,  (2  B.  &  Ad.  236,)  wliich 
was  an  action  brought  to  try  the  validity  of  the  cus- 
tom of  taking  shingles  from  the  beach  for  the  repair 
of  a  highway,  though  it  was  a  collateral  point  which 
was  decided,  no  question  was  raised  witli  respect  to 
the  validity  of  the  custom.  The  point  decided  in 
Bluett  V.  Tregonning  really  amounted  to  this,  that 
such  a  custom  as  the  present  could  not  be  claimed 
above  high  water  mark,  which  is  not  now  disputed. 

Brereton  in  reply. — If  this  claim  is  to  be  sup- 
ported by  custom,  that  custom  should  be  a  reason- 
able one»  and  its  use  should  have  been  uninterupted. 
Now,  the  Statute  of  Jac.  1,  was  not  only  an  enact- 
ing law,  but  it  recognized  the  fact  of  an  interrup- 
tion ;  which,  without  its  protection,  would  have 
gone  on.  Lord  Denman  in  Bluett  v.  Tregonningy 
said  with  regard  to  the  nature  of  the  custom  claimed, 
*'  The  sand,  the  article  claimed,  is  a  part  of  the  soil 
and  inseparable  from  it.**  So  the  inhabitants  here 
might  remove  the  whole  of  the  sea  sand  and  leave  a 
space  for  the  sea  to  encroach  on  the  adjoining  lands. 


Littledale,  J^  also  said  in  the  case  of  Bluett  y, Tre- 
gonning :  **  The  right  as  here  claimed,  is,  at  anyrate, 
attended  with  great  uncertainty.  It  would  apply 
to  many  places,  which  are  not  separated  from  the 
sea  shore  by  hedges,  and  where  all  the  soil  has 
been  thrown  up  from  the  sea  shore  by  hedges ;  and 
in  such  cases  the  custom,  as  alleged,  might  go  the 
length  of  taking  the  whole  away."  This  plea  has 
been  framed  for  the  purpose  of  doing  away  with 
the  necessity  of  setting  up  a  prescription.*  The 
claim  here  is  not  one,  as  in  Blundell  v.  Catterall, 
which  was  put  forward  on  behalf  of  the  whole  body 
of  the  public  That  would  not  suit  the  purpose  of 
the  defendant.  As  to  the  argument  that  this  is 
analogous  to  the  case  of  the  claimants  in  Tt/$on  v. 
Smitih  (9  Ad.  &  El.  425)  ;  it  would  appear  by  the 
judgment  of  Tindal,  C.  J.,  that  there  was  one  other 
case  besides  that  of  copyholders,  in  which  a  simi- 
lar exception  was  nuide,  and  that  was  in  the  ease 
of  the  right  of  certain  victuallers  to  erect  booths  in 
a  fair  on  the  lands  of  another,  for  which  a  custom 
might  be  pleaded.  Tindal,  C.  J.,  in  giving  judg- 
ment, said,  *«  The  distinction  between  that  custom 
and  others  to  which  reference  was  nmde  is,  that  it 
gives  a  certain  profit  to  the  owner  of  the  soil  for  the 
use  of  the  same,  and  whether  that  is  a  full  compen- 
sation or  not  is  not  the  question.**  <<  At  the  early 
time  at  which  this  custom  originated,  it  may  have 
been  a  profit  to  the  lord,  and,  at  all  events,  it  may 
have  been  an  object  to  him  with  respect  to  the  pro- 
fits of  his  fair  to  give  encouragement  to  those  who 
would  erect  booths  and  stalls  for  the  entertainment 
of  strangers  coming  to  his  fair."  In  Rogers  v.  Bren^ 
ton,  (10  Q.  B.  60,)  Lord  Denman,  C.  J.,  after  al- 
luding to  the  doctrine  which  was  affirmed  in  Bluett 
y. Tregonning^  and  stating  that  that  **  which  ia  mat- 
ter of  interest,  as  the  taking  of  profit  from  the  soil, 
must  for  its  existence  have  some  person  in  whom  it 
is ;  and  a  flux  body,  which  has  no  entirety  at  per- 
manence, cannot  take  that  interest  which,  by  the 
supposition,  is  immemorial  and  permanent,  because 
from  its  nature  it  cahnot  prescribe  for  any  thing. 
Kece^sity,  however,  will  control  this;  the  case 
of  common  exemplifies  both  the  rule  and  the 
exception :  in  itself  it  is  an  interest ;  it  is  the 
taking  a  profit  from  the  soil ;  it  is  properly  matter 
of  prescription  ;  if  the  copyholders  of  one  common 
will  claim  it  in  the  waste  of  another,  they  must, 
because  they  can  do  so  by  prescribing  in  the  name 
of  their  lord,  who,  in  the  eye  of  the  law,  by  reason 
of  his  estate,  has  such  a  permanence  as  enables  him 
to  prescribe;  but  if  they  claim  it  in  hie  wastes,  they 
cannot  prescribe  in  their  own  names  and  rights,  by 
reason  of  the  want  of  permanence,  nor  can  they  in 
their  lord's  name,  for  he  cannot  claim  common  in 
his  own  land ;  they  are,  therefore,  from  necessity 
allowed  to  claim  it  by  custom."  He  then  proceeds 
to  state  that  that  necessity  grows  out  of  the  original 
compact,  whereby  they  received  a  right  of  common 
on  their  lord's  waste,  as  a  reward  for  services  as  ten* 
ants.  Now,  can  it  be  said  in  this  case  that  there 
was  any  such  original  compact  between  the  Crown 
and  the  occupiers  of  land  in  the  Barony  of  Corcam- 
roe  ?  There  is  no  possible  analogy  between  the 
cases. 

Leprot,  C.  J. — The  defence  which  has  been 
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pleaded  in  this  case  has  been  framed  with  maoh  in- 
gennity,  but  we  are  not  disposed  to  make  it  a  prece- 
dent. If  we  look  o  the  nature  of  the  custom  which 
has  been  contended  for,  in  addition  to  the  other 
grounds  relied  on,  the  defence  would  be  on  that 
ground  open  to  objection,  if  it  were  necessary  to  go 
into  that  part  of  the  case ;  but  this  case  lies  in  a 
very  narrow  compass.  It  has  been  attempted  to  sup- 
porttheplea,  by  taking  a  distinction  between  thesoil 
of  a  private  person  and  that  of  the  Crown.  Now,  with 
respect  to  the  claim  of  a  profit  in  the  soil  of  another, 
it  has  been  decided  in  GatetoarePs  case^  that  such 
cannot  be  supported  by  reason  of  a  custom,  and  that 
ease  which  has  been  recognized  at  various  intervals 
since  as  undoubted  law,  negatives  to  the  full  extent 
tb/e  right  of  the  occupier  of  adjoining  lands  to  such 
easements  by  custom.  Lord  Kenyon,  than  whom 
there  can  be  no  higher  authority,  recognized  that 
case  in  Grimstead  v.  Marlowe,  (4  T.  R.  717,)  and 
during  the  whole  of  the  subsequent  period  not  only 
has  that  case  not  been  overruled,  but  never  even  called 
in  question.  Then  we  find  the  opinion  of  Lord 
Denman  expressed  with  the  most  admirable  accuracy, 
stating  the  exception  to  this  general  rule,  and  the 
reason  of  that  exception :  namely,  in  the  instance 
of  copyholders,  where,  as  between  landlord  and 
tenant,  it  is  a  matter  of  necessity  that  such  a  claim 
should  be  alleged  by  custom.  There  is,  however, 
DO  question  raised  here  that  a  claim  by  custom 
of  profit  in  alieno  solo  is  bad  ;  but  a  distinction  has 
been  attempted  to  be  taken,  and  it  has  been  con- 
tended that  tlie  rule  of  GatewarcTs  casCf  does  not 
apply  to  the  property  of  the  Crown.  It  might  be 
enough  to  say  that  no  authority  whatever  has  been 
cited  in  support  of  that  distinction  ;  but  is  it  possi- 
ble to  suggest  a  reasonable  distinction  with  regard 
to  the  property  vested  in  the  Crown  ?  The  general 
rule  as  between  the  Crown  and  subject  is,  that  the 
preference  should  be  given  in  favour  of  the  Crown, 
and  not  in  favour  of  the  subject ;  and  that,  not  to 
put  the  Crown  in  competition  with  the  subject,  but 
for  the  good  of  all.  Hence,  this  prerogative  is 
conceded  for  the  good  of  the  community  in  prefer- 
ence to  that  of  the  individual.  Now,  If  the  Crown 
be  a  royal  trustee  of  the  sea  shore,  for  the  purpose 
of  giving  to  the  whole  of  the  subjects  of  the  realm 
the  benefit  of  taking  sea  sand  from  thence,  how  can 
it  be  held  to  be  for  the  good  of  a/f  to  abridge  that  right 
and  to  reduce  it  by  custom  in  favour  of  a  few  ?  Why 
should  the  inhabitants  of  all  the  neighbouring  dis- 
tricts be  deprived  of  it,  and  the  right  to  take  it  be  con- 
fined by  custom  to  a  few  ?  Therefore,  the  very  rea- 
son of  the  thing  is  agreeable  to  the  entire  absence  of 
suthority,  as  to  the  existence  of  any  such  distinction 
with  respect  to' the  soil  vested  in  the  Crown.  The 
several  cases  which  have  been  referred  to  in  argu- 
ment, and  which  have  been  reviewed  with  so  much 
accuracy  and  ability  by  the  learned  counsel  who 
has  just  concluded,  show  that  there  is  no  ground 
whatever  to  support  such  a  distinction.  Whatever  is 
established  b^  these  cases  is  perfectly  consistent  with 
the  rule  in  Gate  ward's  case,  and  m  hatever  apparent 
exception  there  may  be  enmfted  upon  that  rule, 
with  respect  to  a  profit  in  alieno  $olo,  is  founded  on 
necessity.  Upon  the  whole,  therefore,  we  say  that 
there  is  no  reason  fur  allowing  this  novel  distinction  i 


that  there  is  no  precedent  for  It,  and  that  the  i 
of  the  thing  is  against  it.  With  respect  to  the  ar- 
gument attempt^  to  be  deduced  from  the  Statute  of 
Jac  1,  that  is  literally  Jelo  de  t^  inasmuch  as  that 
Statute  is  an  enacting  law,  and  is  utterly  at  varianoe 
with  the  supposition  that  it  is  a  recognition  of  any 
such  custom.  If  it  recognize  anything,  it  is  a  eooi- 
mon  law  right,  but  the  right  here  contended  for  is 
not  at  common  law,  but  by  virtue  of  a  cottom 
limited  to  a  few.  We  are,  therefore,  of  opinioa 
that  this  demurrer  must  be  allowed. 

Judgmentjbr  plainHffi 

—4 — 

COURT  OF  COMMON  PLEAS. 

[Reported  by  William  Eopsb,  Esq.  and  THBODoma 
Rtlahd,  Esq.  Bsrriit«r8-at-Law.] 

Beroin  t;.  Wraftbr. — Nov,  ^ 

Pleading^Replicaiion—\6  4'  17  Vtc^  c  113. 

A  repHcoHon  to  a  plea  of  eet-off,  amounting  to  the 

general  iesue^  is  bad. 

•7.  A.  Phillips  moved  to  set  aside  a  replicatioii 
to  a  plea  of  set-oflTas  amounting  to  the  general  issue. 
The  replication  was  in  these  terms:  *<  and  the  said 
plaintifi*  as  to  the  plea  of  the  defendant  says,  thmJL 
he  was  not  nor  is  he  indebted  to  the  defendant  In 
manner  and  form  as  above  therein  pleaded.**  Thia 
is  in  efiect  a  replication  of  nU  debet^  and  bad  under 
the  69th  section  of  16  &  17  Vic  c  lia 

Garvejf  contra. — The  69th  section  of  the  Com- 
mon Law  Procedure  Act  abolishes  the  plea  of  the 
general  issue  as  a  defence  to  the  plaint,  but  is  dleal 
with  respect  to  the  replication,  and  though  thia 
would  be  bad  as  a  defence  to  the  plaint,  amounting 
to  the  general  issue,  it  b  good  a^  a  replication, 
as  the  prohibition  contained  in  the  Act  does  not 
extend  to  replications. 

Phillips  in  reply,  referred  to  section  49,  which 
enacted  that  evei7  replication  and  subsequent  plead- 
ing should  be  pleaded  in  a  similar  manner  to  tiu^ 
prescribed  in  respect  to  the  defence. 

Moil AHAK,  C.  J« — A  case  similar  to  the  present 
came  before  me  in  chamber  to  settle  the  issues,  and 
I  adjourned  it  and  consulted  with  the  judges  on 
the  point,  who  all  agreed  that  a  replication  amount- 
ing to  the  ffeneral  issue  was  bad. 

motion  granted  with  liberty  to  amend. 


Savage  v.  Kbllt. — Nov.  25. 

Privilege  from  Arrest — Detainer. 

A  party  coming  to  the  petty  sessions  courts  in  pur* 

suanee  of  his  recognizance  to  answer  a  crimmai 

charge^  is  privileged  from  arrest. 
It  appeared  that  the  defendant  had  been  arrested 
under  a  civil  bill  decree,  and  being  charged  with  a 
rescue  from  that  custody,  a  warrant  was  issued  fbr 
his  arrest,  under  which  he  was  brought  up  an4 
bound  in  his  own  recognizance  to  appear  at  the 
ensuing  petty  sessions.  On  his  way  to  the  petty 
sessions  court  to  appear  in  discharge  of  his  recog- 
nizance, he  was  arrested  by  the  coroner  under  a 
ca.  sa.  in  this  cause,  who  accompanied  him  to  the 
petty  sessions  court  and  kept  him  in  custody  until 
the  case' there  was  disposed  of.    The  coroner  then 
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lodged  him  in  gaol.  A  detainer  was  sabaeqaentlj 
lodged  against  him  at  the  suit  of  the  civil  bill  cre- 
ditor. 

Bagot  in  support  of  the  motion  for  his  discharge. 
The  defendant  is  entitled  to  be  discharged  as  privi- 
leged in  the  same  manner  as  a  witness  or  suitor. 
CaUan  v.  Sherry,  (2  Glasc  202) ;  KMy  v.  Bam^ 
wali,  (Cook  ft  Ale  94) ;  Skarpiin  v.  Hunter,  (6  D. 
P.  C.  622.)  A  party  oat  on  bail,  on  a  criminal 
charge,  is  'differently  circumstanced  from  a  party  in 
custody  on  a  similar  charge ;  and  a  party  out  on 
bail  coming  forward  to  answer  his  recoiraizance 
and  aid  the  ends  of  justice,  is  privil^ed  from  ar- 
rest, per  Pennefather,  B^  in  BuekmasUr  v.  Cox, 
(2  I.  L.  Rep.  101.)  The  oases  of  Har€  v.  Hyde, 
(16  Q.  B.  894,)  and  BuekmasUr  v.  Cox  do  not 
apply ;  in  the  former  case  the  party  had  been  ac- 
quitted and  was  remaining  in  the  court  as  a  specta- 
tor, and  in  the  latter  case  was  in  actual  custody  and 
no  charge  against  him,  and  they  could  not  there- 
fore in  any  way  aid  or  defeat  the  ends  of  justice. 
With  respect  to  the  detainer,  he  must  also  be  dis- 
charged from  it,  as  its  legality  depended  upon  the 
legality  of  the  previous  arrest.  [He  cited  Ex 
parte  Hawkins,  (4  Ves.  691) ;  Barrett  v.  Ptice,  (2 
Moore,  684);  Brabazon  v.  Teynham,  (5  Ir.  Jur.  74.) 

Blakeney,  contra,  contended  that  the  defendant 
was  not  entitled  to  be  discharged,  and  that  no  per- 
son under  a  criminal  charge  had  any  privilege. 
This  rule  had  been  held  in  Jacoh%  v.  Jaco&s,  (8 
Dowl.  P.  C.  675);  Anonymoue,  (1  Dowl.  P.  C.) ; 
aU  which  cases,  together  with  the  Irish  cases,  have 
been  lately  discussed  before  the  Court  of  Queen's 
Bench  in  England  in  the  case  of  Hare  v.  Hyde,  (16 
Q.  B.  R.  894,)  where  Lord  Campbell,  in  his  judg- 
inent,  expressly  dissented  from  the  judgment  of  the 
Irish  Court  of  Queen's  Bench  in  the  csae  of  CaUan 
V.  Sherry,  [  Torrtne,  ■/. — These  cases  only  show 
that  where  a  person  was  in  custody  he  had  no  pri- 
vilege from  a  detainer  or  arrest  under  civil  process ; 
io  this  case  it  appears  Mr.  Kelly  was  going  to  at- 
tend the  court  under  a  recognizance  to  do  so.]  All 
the  cases  only  go  to  show  the  party  was  either  in 
custody,  or  returning;  but  in  the  case  of  Johnston 
V.  McDonnell,  (5  Ir.  L.  R.  594,)  the  Irish  Court  of 
Queen's  Bench  refused  to  discbarge  the  defendant, 
who  was  returning  from  a  police  office,  where  he 
had  attended  pursuant  to  a  summons ;  and  that  if 
the  court  would  not  protect  a  party  redendo,  it 
should  not  protect  him  eundo,  and  that  is  the  pre- 
sent case.  [He  also  cited  Buckmaster  v.  Cox,  (2 
I.  L.  R.  101.)] 

Cur.  adv.  vulL 


Nov.  27. — Peb  Curiam. — In  this  case  we  are  of 
opinion  that  the  party  must  be  discharged  from  cus- 
tody under  the  execution  and  civil  bill  detainer. 
He  was  gouig  to  perform  a  duty  in  aid  of  the  law, 
and  in  such  case  must  be  protected.  If  there  be 
any  other  detainers  save  that  on  the  civil  bill,  we 
shall  leave  him  to  apply  to  the  court  from  which 
the  process  issues. 

RtUe  accordingly, 

♦ 


COURT  OF  EXCHEQUER. 
Michaelmas  Term,  1854. 

f  Reported  by  Bzch£bL.Flzhiiio,  Esq.  Banrister^t-Law.J 

The  Right  Hon.  Sidney  Herbert  v.  Kennan. 
Nov.  17. 

Ejectment  for  non-payment  of  rent — Eviction  by  title 
paramount — Condition—**  Thing  demisecT — Re^ 
entry — Right  of  way — Easement — County  sur* 
veyor — Road. 

Certain  premises  had  been  demised  by  lease  to  tf*e 
defendant  for  building  purposes,  and  at  the  time 
of' the  execution  of  t/te  lease  there  existed  a  public 
passage  through  the  lands  so  demised  unknown  to 
the  lessee.  The  latter  proceeded  to  build  upon  this 
public  passage  (having  been  informed  by  the  land- 
lord's agent  that  he  might  do  so),  but  the  county 
surveyor  interposed,  and  obtained  and  executed 
an  order  made  by  the  Justices  oftlie  Peace,  to  re- 
move the  erections  made  by  the  defendant,  and  to 
preserve  the  passage  open  Jbr  the  use  of  the  pub- 
lie.  An  action  of  ejectment  for  non-payment  of 
rent  having  been  brought  by  the  plaintiff'  to  reco- 
vei*  possession  of  the  demised  premises,  and  it  be-  ' 
ing  contended,  on  behalf  of  the  defendant,  that  the 
condition  ofreentiyfor  non-payment  of  the  rent 
reserved  had  been  defeated  by  eviction  of  a  portidn 
of  the  demised  premises  by  title  paramount ;  Held, 
that  the  occupation  of  this  portion  of  the  demisef' 
premises  by  the  county  surveyor  amounted  merely 
to  the  assertion  of  a  right  of  easement  on  behalf 
of  the  public,  and  did  not  constitute  an  eviction  of 
any  part  of  the  premises  by  title  paramount. 

Where  a  public  road  is  closed  up  by  presentment, 
the  possession  of  the  soil  reverts  to  the  owner  of 
the  land,  discharged  of  the  easement,  and  no  pro- 
ceedings  at  law  are  necessary  for  the  purpose  of 
revesting  the  right. 

This  was  an  action  of  ejectment  for  non-payment 
of  rent  of  certain  premises  in  Irishtown,  in  the 
County  of  Dublin.  The  defendant  pleaded,  that 
the  action  had  been  brought  by  virtue  of  an  alleged 
condition  of  re-entry  for  non-payment  of  rent,  con- 
tained in  a  lease  made  in  the  year  1847  by  the 
plaintiff  to  the  defendant ;  that  the  defendant  en- 
tered and  became  possessed  of  the  premises  under 
the  lease  in  question,  and  while  he  was  so  possess- 
ed, and  before  the  bringing  of  this  action,  or  before 
any  rent  had  become  due  out  of  the  premises,  that 
the  defendant  had  been  evicted  by  title  paramount 
from  a  considerable  portion  of  the  premises,  in  this 
manner :  that  one  R.  Hampton,  a  district  county 
surveyor  for  the  County  of  Dublin,  and  for  and  in 
behalf  of  the  public,  and  by  due  warrant  of  law, 
bad  lawfully  entered  upon  the  said  premises,  and 
expelled  the  defendant  from  a  portion  of  them,  and 
that  thereby  tlie  condition  of  re-entry  had  been  de- 
feated. Two  issues  had  been  directed  to  be  tried, 
viz. :  whether  the  county  surveyor,  in  assertion  of 
a  public  right,  had  entered  upon  tlie  premises,  and 
evicted  the  defendant  from  a  part  of  them,  and 
when;  secondly,  whether  the  alleged  amount  of 
rent,  or  any.  portion  of  it  was  due  from  the 
defendant  to   the  plaintiff.    The  case  was  tried 
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before  the  Chief  Baron  at  the  Nisi  Prias  Sittings 
after  last  Hilary  Term,  and  it  appeared  upon  the 
evidence  that  the  plaintiff  had  demised  the  pre- 
mises in  question  to  the  defendant  for  building 
ground;  that  there  was  a  passage  leading  through 
the  demised  premises,  and  that  the  defendant  had 
been  told  by  the  plaint  iff  *s  agent  that  he  might 
close  it,  and  accordingly  that  he  proceeded  to  build 
a  wall  across  it;  that  the  county  surveyor  inter- 
fered, and  eventually  procured  an  order  from  the 
Justices  of  the  Peace,  under  which  he  proceeded 
to  pull  down  the  wall  built  by  the  defendant,  and 
that  the  passage  has  since  continued  a  public  road. 
The  learned  judge  then  directed  the  jury  to  find 
for  the  defendant  on  the  first  issue ;  and  counsel 
for  the  plaintiff  objected,  that  no  eviction  by  the 
act  of  the  plaintiff  or  his  agent*  or  any  one  in  pri- 
vity with  him,  had  taken  place,  which  could  de- 
feat the  condition  of  re-entry  in  the  lease,  and  that 
an  eviction  of  part  of  the  premises,  even  if  proved, 
would  only  entitle  the  defendant  to  an  apportion- 
ment of  the  rent,  and  would  not  furnish  him  with 
any  valid  ground  of  defence  in  an  action  of  eject- 
ment ;  contending  that  the  making  of  a  public  road 
through  a  man's  property  by  presentment  would  not 
affect  the  owner*s  estate  in  the  lands,  but  only  gives 
an  easement  of  passage  over  the  lands  to  the  pub- 
lic, and  for  which  compensation  might  have  been 
obtained  under  the  Grand  Jury  Act.  The  jury 
accordingly  found  a  verdict  for  the  defendant  on 
the  first  issue ;  and  upon  the  second,  that  the  sum 
of  £210  was  due  to  the  plaintiff  by  the  defendant 
for  rent  out  of  the  demised  premises ;  but  his  Lord- 
ship reserved  leave  to  the  plaintiff  to  apply  to  the 
court  above  that  the  verdict  so  found  for  the  de- 
fendant should  be  changed  into  a  verdict  for  the 
plaintiff.  A  conditional  order  having  been  obtained 
for  that  purpose, 

Whiteside^  Q'C,  showed  cause. — The  question  in 
this  case  is,  whether  an  ejectment  for  nonpayment  of 
rent  can  be  sustained  where  there  has  been  an  evic- 
tion of  portion  of  the  premises  by  title  paramount;  the 
effect  of  such  a  proceeding  being  to  defeat  the  con- 
dition of  re  entry  contained  in  the  lease.  It  is  not 
contended  that  the  plaintiff  may  not  have  his  remedy 
to  recover  rent  in  such  cases ;  but  whenever  there 
is  an  apportionment  of  the  rent  as  in  the  present 
case,  the  condition  of  re-entry  not  being  apportion- 
able,  ceases.  In  Swifl  v.AUanson^  (Batty,  326,  n.) 
which  was  an  action  of  ejectment  for  non-payment  of 
rent,  the  lessor  of  the  plaintiff  proved  a  letting  of  the 
premises  sought  to  be  evicted  at  a  lump  rent ;  and  the 
defendant  proved  an  eviction  of  part  by  title  para- 
mount, and  it  was  held  that  the  rent  being  thereby 
apportioned,  the  Ejectment  Statutes  did  not  apply. 
Bushe,  C.  J.,  in  delivering  judgment  says :  **  How 
could  a  landlord,  in  case  of  judgment  by  default, 
swear  to  any  specific  sum  as  a  year's  rent  ?  or  con- 
scientiously swear  to  any  precise  sum  as  being  due; 
or  if  a  landlord  claimed  too  much,  how  could  the 
court  set  him  right  ?  This  shows  that  the  Legiala* 
ture  could  never  have  intended  that  the  statute 
should  apply  to  such  a  case  ?*'  \^Pennefather,  B. — 
I  have  always  understood  that  where  the  premises 
have  been  let  at  a  lump  rent,  and  there  has  been 
an  eviction  of  part  by  title  paramount, .  the  land- 


lord's remedy  was  by  an  action  of  debt,  or  by  re« 
plevin,  and  that  the  Ejectment  Statutes  did  not  ap« 
ply.]  In  Delap  v.  Leonard^  (2  Jebb.  &  Symes,  700,) 
the  tenant  held  under  a  lease,  and  by  parol  agree- 
ment between  the  parties,  the  landlord  received 
back  a  portion  of  the  demised  preoiisea,  making  an 
abatement  in  the  rent;  and  it  was  held  that  the 
right  of  re-entry  for  non-payment  of  rent  being 
gone,  the  ease  did  not  come  within  the  Ejectment 
Statutes.  The  same  principle  is  recc^ized  in  the 
old  authorities — Moodie  v.  Gurmuieet  (3  Bulstr. 
153.)  The.  only  remaining  question  therefore  is, 
whether  or  not  there  has  been  an  eviction  by  title 
paramount  in  this  case.  It  will  be  urged  by  the 
other  side,  that  the  occupation  of  the  land  by  the 
county  surveyor  was  merely  to  establish  the  public 
claim  to  a  right  of  way  over  the  lands,  and  that  this 
is  a  mere  easement,  the  property  in  the  soil  continu- 
ing in  the  owner  in  fee ;  but  in  the  first  place,  this 
plot  of  ground  was  in  the  possession  of  the  public 
long  before  the  defendant  obtained  his  lease  of  it : 
and  therefore,  he  could  not,  as  in  ordinary  eases, 
be  awarded  compensation  fur  his  loss  of  possesaion ; 
and  secondly,  it  was  let  to  him  specifically  for 
building  ground ;  as  such  he  is  entitled  to  hold  it, 
and  an  easement  of  way  in  such  ground  amounts  to 
a  total  eviction.  Compensation  wa^  doubtless, 
awarded  to  the  plaintiff  when  the  ground  was  origin- 
ally occupied  for  the  use  of  the  public,  and  he  bad 
therefore  no  right  to  demise  it  for  building — 6  &  7 
W.  4,  c.  116,  s.  134. 

Fitagibbon,  Q,  C  (with  him  Woodrqffhf)  contra. 
It  has  not  even  been  proved  in  the  present  case  that 
there  was  a  regular  presentment  to  establish  the 
public  right.      iGreene,  B. — I  think  that  Lord 
Mansfield  states  it  to  be  the  law  in  such  cases,  that 
the  subject  is  only  entitled  to  an  easement  over  the 
land.]     Such  is  the  law  ;  and  in  building-leases  of 
land  lying  at  either  side  of  a  public  road,  it  is  usual 
to  demise  one  half  of  the  road  itself  with  each  ad- 
jacent lot.     No  case  has  been  cited  establishing 
this,  that  if  a  man  lease  lands,  and  a  third  person 
succeed  in  proving  an  easement  to  exist  over  thenn 
the  right  of  ejectment  under  the  lease  is  thereby 
defeated.    It  is  not  denied  that  the  public  has  a 
right  of  way  over  these  lands,  but  the  defendant  ia 
not  thereby  amoved  from  the  possession  of  them, 
he  having  a  right  of  way  as  well  as  the  rest  of  ho- 
Majesty's  subjects.     As  to  the  right  of  property  in 
the  lands,  that  still  continues  in  the  plaintiff,  and 
in  case  this  road  should  be  closed  up  hereafter  by 
presentment,  as  frequently  occurs,  he  will  be  re- 
instated in  possession  as  fully  as  before  the  ease- 
ment was  created.   [^Pennefather,  B, — The  soil  and 
minerals  remain  in  the  inheritor.]     As  to  the  first 
issue  found  by  the  jury,  viz.  that  the  defendant  was 
evicted  by  title  paramount;  it  is  submitted  that  such 
was  a  question  of  law,  and  therefore  not  competent 
to  be  decided  by  a  jury.     [^PennefatheVf  B. — It  is 
open  to  you  to  argue  that  matter,  only  admitting 
that  the  county  surveyor  took  possession  iu  the 
regular  way.]     The  sole  question  is,  whether  or 
not  the  condition  of  re-entry  is  gone  ;  it  is  ad- 
mitted that  the  condition  is  single,  and  cannot  be 
apportioned  by  act  of  the  parties,  although  it  may 
in   some  casv  s  by  act  of  law  ;  and  therefore  any 
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hardship  that  may  exist,  either  with  regard  to  the 
landlord  or  tenant,  is  not  to  be  taken  into  accoant, 
this  being  a  pure  qnestion  of  law.  Eviction  by  title 
paraoaount  means,  by  a  title  paramount  to  both  par- 
ties. NetUe  V.  Mackenzie,  (1  M.  &  W.  747,)  and 
the  question  therefore  is,  whether  or  not  in  the  pre- 
sent case,  the  county  surveyor,  or  the  public  in  ge- 
neral, could  sustain  an  ejectment  against  the  present 
plaintiff.  The  Mayor  of  Pooh  v.  WhiU,  (15  M.  & 
W.  571).  The  case  alluded  to  bv  Mr.  Baron 
Greene,  is  GoodUHe  v.  AUcer  and  Eimes,  (1  Burr. 
133,)  in  which  Lord  Mansfield  in  giving  judgment 
says,  p.  148 :  *<1  Roll.  Abr.  392,  B.  pLl.  is  express, 
That  the  king  hsL8  nothing  but  the passag'e  for  him- 
self and  his  people ;  but  the  freehold  and  all  profits 
belong  to  the  owner  of  the  soil.  So  do  all  the  trees 
upon  it,  and  mines  under  it  (which  may  be  extremely 
valuable.)  The  owner  may  carry  water  in  pipes 
under  it.  The  owner  may  get  his  soil  discharged 
of  this  servitude  or  easement  of  a  way  over  it,  by  a 
writ  of  ad  quod  damnum,"  If  the  defendant  be 
damnified  by  the  alleged  misrepresentation  of  the 
plaintiff,  he  may  obtain  satisfaction  by  an  action 
of  deceit.  If  the  public  was,  at  the  time  of  the  let- 
ting of  the  land,  entitled  to  a  right  of  way  over  the 
land,  the  plaintiff  will  recover  ixactly  what  he  de- 
mised, viz.,  the  land  subject  to  the  easement ;  and 
if,  ou  the  other  hand,  the  presentment  passed  sub- 
sequent to  the  making  of  the  lease,  the  easement 
being  by  act  of  law,  the  plaintiff  should  not  be 
thereby  damnified. 

B.  Ai'mstrongf  Q.  C,  in  reply. — The  passage  in 
qnestion  was  proved  to  have  existed  before  the  lease 
was  made,  and  that  since  the  right  of  way  has  been 
enforced,  the  lands  are  not  worth  half  their  former 
value.  i^Pennefather,  B. — We  cannot  try  this  case 
on  the  merits.j  The  case  of  public  roads  is  ana- 
logous ;  and  it  is  submitted  that  to  all  intents  and 
purposes,  the  county  surveyor  has  a  title  to  the 
soil.  The  defence  does  not  merely  state  that  the 
defendant  was  evicted  by  title  paramount,  but  it 
proceeds  to  aver  the  act  of  expulsion  by  the  county 
surveyor ;  and  his  act  is  to  be  regarded  as  the  act 
of  the  public  This  possession  is  as  valid  as  that 
of  any  person  claiming  by  title  paramount.  Sup- 
pose the  entire  demised  premises  consisted  of  a 
public  road,  Hould  the  present  argument  be  main- 
tained by  the  other  side,  and  it  is  to  be  remembered 
that  the  defendant  in  this  case  stipulated  for  an  ex- 
clusive possession,  which,  at  the  time  of  the  demise, 
did  not  exist  in  the  lessor. 

Pknnsfatueb,  B.* — We  are  of  opinion  that  the 
iuterest  of  th^  county  surveyor  in  the  piece  of 
ground,  of  expulsion  from  which  the  defendant 
complains,  is  not  such  as  to  amount  to  an  eviction 
by  title  paramount.  The  soil  of  this  portion  of  the 
premises,  and  the  right  to  all  mines  and  minerals 
under  the  surface  still  remains  in  the  landlord.  An 
easement  of  way  is  granted  to  the  public  over  the 
surface,  and  that  is  all  that  the  county  surveyor  is 
entitled  to,  but  this  does  not  amount  to  a  legal  es- 
tate in  the  land.  We  cannot  distinguish  the  present 
lease  from  the  ordinary  case  of  a  demise  by  tlie  land- 
lord of  a  road  that  may  happen  to  pass  through  a 


*  Pigot,  C.  B.  was  absent. 


part  of  the  demised  premises.  In  many  cases  such 
a  passage  is  a  convenience  and  benefit  to  the  rest 
of  the  lands,  but  in  the  present  case  it  appears  to 
be  otherwise.  The  county  surveyor  has  a  right  to 
keep  such  a  passage  in  repair,  and  the  public  are 
entitled  to  use  it  as  such,  but  no  further.  The 
right  to  the  soil,  and  the  freehold  and  title,  continues 
in  the  landlord,  and  if  it  should  happen  that  at  any 
time  the  passage  should  be  closed  up,  the  right  to 
the  possession  of  the  surface  will  then  be  re-vested 
in  him,  and  nothing  need  be  done  to  him  as  regards 
the  public  or  the  grand  jury  for  the  purpose  of  re- 
establishing that  right.  That  is  a  very  different 
case  from  what  is  understood  by  eviction  by  title 
paramount.  The  decisions  show  that  in  a  case  like 
the  present  the  property  in  the  soil  remains  in  the 
landlord,  subject  to  an  easement.  In  thus  decid- 
ing, we  do  not  deprive  the  tenant  of  any  right  he 
may  have  of  seeking  redress  for  the  injury  he  may 
have  suffered  at  the  hands  of  his  landlord ;  we 
merely  decide  that  there  has  been  no  eviction  by 
title  paramount  in  the  present  case,  and  therefore 
so  far  we  must  see  that  the  finding  of  the  jury  be 
amended,  and  a  verdict  entered  for  the  plaintiff  in 
pursuance  of  the  leave  reserved. 

UiciiAODS,  B — I  fully  concur  in  the  judgment 
of  my  brother  Pennefather  as  regards  the  general 
law  of  the  case,  at  the  same  time  that  it  appears  to 
me  to  press  hardly  upon  the  tenant,  as  the  lease 
made  in  the  present  case  appears  to  have  purported 
to  be  a  demise  of  building  ground,  and  as  it  was  not 
apparent,  upon  inspection  of  the  premises  at  the 
time  that  the  tenant  entered  into  possession,  that 
this  portion  of  the  ground  had  been  already  occu- 
pied for  the  use-  of  the  public.  1  think  that  the 
tenant  may  have  been  led  into  a  mistake  at  the 
time  that  be  took  the  lease.  It  would,  therefore, 
be  a  hardship  upon  the  part  of  the  landlord  to  in- 
sist upon  the  terms  of  the  lease ;  and  it  would  be 
reasonable  for  him  to  make  an  abatement  in  the 
amount  of  the  rent  reserved.  However,  that  is  a 
matter  for  the  landlord  to  consider.  It  is  clear 
that  if  such  be  the  state  of  the  case,  the  tenant 
would  be  entitled  to  redress,  but  we  cannot  mix  up 
the  jurisdiction  of  two  distinct  courts  so  as  to  af- 
ford him  that  redress. 

Greene,  B. — An  eviction  by  title  paramount  of 
part  of  *<  the  thing  demised  '*  means  an  eviction  of 
part  of  the  lands  demised,  but  the  matter  which  we 
are  at  present  considering  is  a  mere  incorporeal 
hereditament,  and  therefore  does  not  come  before 
us  in  the  present  proceeding.  The  tenant,  if  he 
conceives  himself  aggrieved,  must  therefore  seek 
for  redress  in  another  court. 

Bute  accordingly. 


Carter  v.  Dunne. 

Practice — SuhetUuiion  of  Service-^Time  for 

Appearance. 

An  application  for  substitution  of  service  of  the  writ 
of  summons^  or  that  the  service  had  should  be 
deemed  sufficient,  ought  not  to  be  made  until  the 
period  aUoujed  by  the  statute  for  appearance  has 
expired. 

Coates,  moved  that  the  service  of  the  writ  of  sum- 
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mons  and  plaint  in  this  case,  shoald  be  deemed 
sufficient :  or  that  some  mode  of  substitution  siiould 
be  directed.  He  stated  that  the  process  server  had 
made  several  abortive  attempts  to  effect  service. 
[^Greenet  B, —  When  was  the  attempt  at  service 
made  ?]     Only  six  days  ago. 

Greene,  B. — This  application  should  not  be 
made  until  the  time  for  appearance  has  expired ;  as, 
non  constat  that  this  motion  will  be  necessary.  I 
snail  therefore  make  no  order ;  but  counsel  shall  be 
at  liberty  to  renew  the  application,  if  necessary, 
when  the  proper  time  has  expired. 

No  rule. 


Seymour  v.  A.  Paterson  (widow)  axd 
OTHERS. — Nov.  IS. 
Practice — Appearance  in  person — Feme  covert — 
Defence — Irregularity — Residence  of  defendant 
—16(^17  Viq.,c.  113,  *.39. 

In  a  defence  to  an  ctction  of  ejectment^  the  defendant 
pleaded  as  follows  :  **A  P,  defendant^  in  person, 
appears  and  takes  defence,  S^c,  and  therefore  she, 
defends  this  action,** — f Signed)  J  C  M,  attorney 
for  the  said  A  P,  No.  46,  Hardwickc'Slreett  Dub* 
tin.  Application  to  set  aside  the  defence  for  irre- 
gularity,  granted. 

This  was  an  action  of  ejectment  for  nonpayment  of 
rent.  One  of  the  defendants,  Anne  Paterson,  a  widow, 
filed  the  following  defence :  **  Anne  Pater Jon,  defen- 
dant in  person,  appears,  and  takes  defence,  and  says, 
that  she,  the  said  defendant,  before  and  at  the  time  of 
the  said  supposed  tenancy  in  the  said  lauds  and  te- 
nements in  the  said  summons  and  plaint  in  that  be- 
half mentioned,  was  and  still  is  the  wife  of  one  W. 
Paterson,**  &c  <*  and  therefore  she  defends  the 
action.**  The  defence  was  .signed  as  follows: — 
"John  Callaghan  Murray,  attorney  for  the  said 
Anne  Paterson,  No.  47,  Hard wicke -street,  Dublin." 
It  also  bore  the  signature  of  counsel. 

R.  R.  Warren,  applied  to  set  aside  the  defence. 
The  Common  Law  Procedure  Act,  s.  39,  requires 
that  every  defence  "  shall  contain  at  foot  the  name 
and  registered  residence  of  the  defendant's  attorney, 
where  the  same  is  pleaded  by.  attorney,  and  where 
it  is  pleaded  in  person,  t(ie  residence  of  the  defend- 
ant ;  and,  in  case  such  residence  shall  not  be  in  the 
City  of  Dublin,  shall  specify  by  the  name  of  the 
street  and  number  of  the  house  some  place  within 
the  said  city  wliereat  all  notices  and  papers  relating 
to  the  suit  may  be  served  and  delivered  fur  the  de- 
fendant.'* The  present  defence  purports  to  be  iu 
person,  but  does  not  comply  with  the  Act  as  to 

fiving  the  residence  or  office  of  the  defendant. 
Richards,  B. — But  the  defence  is  signed  by  her 
attorney,  which  may  raise  a  question  as  to  her 
power  to  make  an  attorney.]  The  defence  is  clearly 
a  defence  in  person,  and  therefore  the  signature  of 
the  attorney  at  foot  must  be  regarded  as  surplusage, 
•and,  regarding  it  as  such,  the  defence  is  irregular. 
[  Greens,  B. — This  is  a  most  embarrassing  mode  of 
taking  defence,  as  it  does  not  clearly  appear  whe- 
ther the  defendant  intended  to  defend  in  person  or 
by  attorney.] 
Masg^'ave  (with  him  Macketf)  contra. 


Greene,  B. — It  is  impossible  to  allow  such  a  do« 
cnment  as  this  to  stand  upon  the  files  of  the  court. 

Richards,  B. — It  is  impossible  for  any  one  to 
tell  whether  this  defendant  intends  to  file  a  defence 
in  person  or  by  attorney  ;  and  if  the  opposite  party 
should  hereafter  treat  it  as  a  defence  by  attorney,  the 
defendant  might  conie  forward  to  show  that  it  was 
a  defence  in  person.  The  pleading  must,  therefore, 
be  set  aside. 

Musgrave  applied  for  leave  to  amend. 

Greene,  B. — The  pleading  must  be  taken  off  the 
file,  and  the  defendant  will  then  be  at  liberty  to  file 
another  defence. 

Rule  accordingly. 


Wilson  t;.  Armstrong.— ^AW.  25^ 

Practice — Pleading  double  matter — Verifying 
Affidavit^ie  ^  17  Vic.  c.  113,  s.  57. 

To  an  action  for  slander  the  defendant  applied  fir 
leave  to  plead,  first,  a  traverse  of  the  uttering  and 
publication  of  the  alleged  words;  second,  that  the 
words  then  used  wei*e  not  used  in  a  defamatory 
sense;  third,  privileged  communication.  Held, 
that  a  verifying  affidavit  was  requisite  in  support 
of  the  application. 

Qusere,  as  to  the  nature  of  such  affidavit. 

Semble,  an  affidavit  verifying  a  plea  in  confession 
and  avoidance^  need  not  in  all  cases  admit  the  truth 
of  the  allegation  in  the  plaint  to  which  the  plea  ie 
a  defence. 

Ormsby  applied  for  leave  to  plead  the  following  de- 
fences to  an  aetion  for  slander,  for  stating  that  the 
plaintiff  was  not  worthy  of  credit  upon  his  oath  i 
First,  a  denial  of  the  uttering  and  publication  of  the 
alleged  defamatory  matter ;  secondly,  an  allegation 
that  the  words  spoken  were  not  used  in  a  defamatory 
sense ;  thirdly,  a  plea  of  privileged  communication. 
[Richards,  Bi — Do  you  produce  the  necessary  affi* 
davit?]  lif  the  court  grant  the  application  the  affi- 
davit will  be  produced  to  the  officer. 

Pennefather,  B.— .That  is  not  sufficient,  a» 
the  court  must  judge  as  to  ihe  satisfactory  nature 
of  the  affidavit. 

Ormsby  renewed  the  application,  producing  a 
verifying  affidavit.  The  cause  of  action  in  this  case 
arose  in  a  Petty  Sessions  Court,  in  which  the  de- 
fendant was  examined  as  a  witness  in  a  suit  between 
the  plaintiff  and  a  third  party.  The  affidavit  now 
filed  in  support  of  this  application  stated,  that  the 
defendant  being  summoned  as  a  witness  in  a  case 
between  the  plaintiff  and  a  third  party  in  a  PeUy 
Sessions  Court,  and  having  been  asked  by  the  ma- 
gistrate presiding  whether  or  not  the  present  plain- 
tiff was  entitled  to  credit  upon  his  oath  in  a  court 
of  justice,  he  declined  to  answer  that  question,  and 
that  then  he  was  asked  whether  he  would  believe 
the  plaintiff  upon  his  oath,  to  which  he  replied  that 
he  would  not.  The  affidavit  proceeded  to  allege 
that  the  defendant  could  not  state  that  the  matter 
•ought  to  be  pleaded  in  confession  and  avoidance 
was  true  iu  substance  and  fact,  he  not  having  stated 
the  actual  words  alleged  in  the  summons  and  plaiQt» 
which  stated  that  the  defendant  bad  proved  aud 
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published  that  the  plaintiff  was  not  worthy  of  credit 
upon  his  oath.  It  also  contained  an  inuendo  that 
.the  defendant  had  meant  to  state  that  the  plaintiff 
had  perjured  himself  upon  that  occasion,  in  refer- 
ence to  which  the  plaintiff's  affidavit  stated  that  he 
had  never  intended  by  his  evidence  to  state  any-* 
thing  of  the  sort,  knowing  nothing  of  that  particular 
^se.  It  is  submitted  that  the  Act  does  not  require 
a  positive  admiMion  of  the  truth  of  the  matter  con- 
fessed in  a  plea  of  confession  and  avoidance ;  but 
that  it  is  sufficient  in  cases  of  this  nature  to  swear 
to  the  truth  of  the  matter  of  avoidance,  otherwise 
defendants  will  be  frequently  deprived  of  the  bene- 
fit of  this  provision  of  the  Legislature. 
Pennbfatheb,  B. — Take  the  order. 

Rule  accordingly. 


Smith  v.  Gilrot. 

Praeiice — EjectmetU — Indorsement — Defence^ 
Irregularity^lG  <^  17  Vic.  c.  113,  *.  198. 

A  defence  to  an  action  ofefectment  Jar  nonpayment 
of  rentf  stating  that  the  defendant  had  paid  all 
iJie  rent  due  to  the  plaintiff,  but  having  no  in* 
doreement  of  the  sums  eUleged  to  have  been  paid  or 
the  times  of  payment^  will  be  set  aside  for  irregu^ 
larOy. 

J.  C.  Lowry  applied  for  leave  to  set  asiijli^  the  de- 
fence that  had  been  filed  in  this  case  as  irregular. 
This  is  an  action  of  ejectment  for  nonpayment  of 
rent,  and  the  defendant  has  pleaded  that  the  rent 
is  not  in  arrear,  and  that  he  has  paid  all  that  was 
due  to  the  plaintiff;  but  the  defence  contains  no 
indorsement,  as  required  by  the  Common  Law  Pro- 
cedure Act,  of  the  amount  of  rent  alleged  to  have 
been  paid  by  the  defendant,  or  the  time  or  times 
when  such  payments  were  made.  16  &  17  Vic.  c. 
lis,  8.  198;  Form  in  Schedule,  No.  17. 

DriscoU  contra.^ — The  statute  provides  that  the 
indorsement  ^  may**  be  according  to  the  form  given 
in  the  schedule.  [Richards^  S. — That  is  to  ^y, 
it  may  be  in  the  form,  but  it  must  be  in  substance 
as  required  by  the  Act.] 

Pbhhbfathkb,  B. — Let  the  defeoee  be  set  aside 
with  costs. 

Rule  accordingly. 

[Coram  Pennbfathbb,  B.,  in  Chamber.] 

Foot  v.  Barker* — Dec.  1. 

Practice — Taxation  of  costs — Issues  found  for  an 
unsuccessful  party — 16  4*  17  Vic  c  113,  *.  60. 

In  an  action  for  the  price  of  two  horses,  {hepUdn^ 
Hff,  in  the  summons  and  plaint^  stated  that  the 
contract  had  been  made  subject  to  a  condition  that 
the  horses  in  question  should  be  submitted  to  the 
opinion  of  a  certain  veterinary  surgeon^  as  to  their 
soundness.  The  defendant  pleaded  that  the  ptain- 
Unwarranted  the  horses  to  be  sound;  andthefol' 
lowing  issue  (amongst  others)  was  sent  down  for 
trial:  "  Whether  there  was  a  general  warranty 
by  the  plaintiff  diat  the  said  two  horses  were 
soundf  and  whether  they  were  in  fact  sound  or 


unsound."  The  jury  found  that  (he  plaintiff  gave 
no  general  uaf^anty  as  to  the  soundness  of  the 
horses,  but  that  they  were  in  fact  unsound  ;  and 
a  general  verdict  was  found  for  the  plaintiff. 
Application  that  the  defendant  should  be  allowed 
to  set  off  the  costs  incurred  by  him  in  sustaining 
this  issue  against  the  general  costs  in  the  action^ 
refused. 

This  was  an  application  that  the  Taxing  Master 
should  be  directed  to  tax  the  costs  furnished  by  the 
defendant's  attorney  in  this  case,  and  incurred  by 
him  in  maintaining  the  issue  found  in  his  favour, 
and  that  the  defendant  should  be  at  liberty  to  set 
off  the  costs  so  taxed  against  the  plaintiff's  costs  in 
the  action.  The  action  in  this  case  was  brought  to 
recover  the  price  of  two  horses  sold  by  the  plain- 
tiff to  the  defendant^  and  the  summons  and  plaint 
alleged  that  the  defendant  had  purchased  the 
horses  in  question  for  the  sum  claimed,  and  that 
the  contract  was,  that  the  horses  in  question  should 
be  sold,  subject  to  the  opinion  of  Mr.  Watson,  a 
veterinary  surgeon,  that  the  horses  were  sound. 
The  defendant  stated,  in  his  defence,  that  such 
was  not  the  contract  between  the  parties,  but  that 
the  horses  had  been  warranted  by  the  plaintiff  to 
be  in  fact  sound ;  the  contract  in  the  defence  be- 
ing altogether  different  from  that  stated  in  the  sum- 
mons and  plaint.  The  parties  not  being  able  ta 
agree  as  to  the  proper  issues  to  be  tried,  weut  be- 
fore Baron  Greene  for  that  purpose,  and  five  issu^ 
were  then  settled,  the  third  of  which,  the  only  one 
material  upon  the  present  motion,  being  as  follows : 
•*  Whether  there  was  a  general  warranty  by  the 
plaintiff  that  the  said  two4iorses  were  sound,  and 
whether  they  were  in  fact  sound  or  unsound.*'  The 
case  was  tried  before  the  Chief  Baron  and  a  spe- 
cial jury,  and  upon  the  above  issue  the  jury  found 
that  there  was  no  general  warranty  by  the  plaintiff 
that  the  said  two  horses  were  sound,  but  that  the 
said  two  horses  were  in  fact  unsound. 

M.  Barry  in  support  of  the  motion. — The  gene- 
ral verdict  in  this  case  was  found  for  the  plaintiff, 
but  it  is  submitted  that  the  defendant  is  entitled  to 
have  his  costs  taxed  upon  the  third  issue.  The 
finding  of  the  unsoundness  of  the  horses  was  clearly 
a  finding  for  the  defendant,  although  the  other  por* 
tion  of  the  issue  may  have  been  found  in  favour  of 
the  other  party.  The  greater  portion  of  the  evi- 
dence at  the  trial  was  in  reference  to  this  issue. 
The  object  of  the  Legislature  in  providing  that  the 
costs  of  issues  found  for  the  defendant  should  be  set 
off  against  those  found  for  the  plaintiff  was  for  the 
purpose  of  preventing  the  record  being  filled  with 
immaterial  issues.  The  defendant  complains  that 
he  has  been  compelled  to  sustain  an  immaterial  is- 
sue. [^Penn^ther^  B. — Before  considering  the 
policy  of  the  Act,  we  must  see  what  are  the  words 
used ;  and  it  becomes,  therefore,  necessary  to  as- 
certain whether  the  Act  provides  for  half  issues  of 
this  kind.]  It  is  submitted  that  there  are  two  dis- 
tinct issues  under  one  head.  \Pennefather^  B, — 
There  is  only  one  in  point  of  form ;  and,  if  you  ob- 
jected to  its  form,  you  should  have  applied  to  have 
had  it  amended  or  struck  out.]  This  Act,  being 
remedial,  should  be  liberally  construed.    [^Penne^ 
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father^  B, — The  words  of  the  Act  are  these,  « the 
costs  of  every  issuB^  whether  in  law  or  fact,  shall 
follow  the  finding  or  judgment  upon  such  issue  ;** 
but  it  cannot  be  said  in  the  present  case  that  an 
issue  has  been  found  for  the  defendant] 

Battersby,  Q.C(with  him  B.C.  rii/X*^)  contra. 
The  third  issue  is  single,  although  composed  of  se- 
veral parts.  The  defendant  sets  up  a  single  defence, 
although  composed  of  several  parts,  namely,  that 
the  plaintiff  warranted  that  the  horses  were  sound, 
and  that  they  were  unsound.  Such  a  pleading,  even 
under  the  old  authorities,  was  never  considered  as 
double.  IPennefather,  J9.— -It  is  plain  that  if  the 
defendant  had  only  pleaded  that  the  plaintiff  had 
warranted  the  horses  tobesound,  without  a  further 
allegation  that  they  were  unsouud,  it  would  have 
been  no  defence.] 

Sidney  in  reply. — This  issue  must  be  regarded 
as  having  been  found  for  both  parties. 

PfNNEPATHBR,  B. — I  cauuot  yield  to  this  applloa* 
tion.  The  statute  provides  that  when  an  issue  is  found 
for  one  of  the  parties,  the  general  verdict  being 
found  for  the  other,  the  cosu  of  the  issue  so  found 
shall  be  given  in  his  favour,  and  are  to  be  deducted 
from  the  general  costs  that  he  may  have  to  pay.  If 
there  be  no  issue  sofouud,  there  is  no  ground  for  such 
an  application  ;  and  it  cannot  be  said  that  this  issue 
has  been  found  for  the  defendant  We  must  there- 
fore refuse  this  application. 

No  rule. 


[^Coram  Peitnefatheb,  B.,  in  Chamber.] 

Wade  v.  Fox. — Dec.  1. 

Prjdictf— Subpoena  ad  testificandum—  Witness  re- 
siding  abroad^l?  Sf  18  Wc,  c  34.* 


*  Section  1,  after  reciting  ttie  inconvenience  arising  from 
the  absence  of  a  power  to  compel  tlie  attendance  of  wit- 
nestes  residing  in  a  diflfSerent  part  of  tlie  United  Kingdom, 
and  that  the  method  of  examination  bjr  commission  is  in- 
sufficient, provides,  tliat  **  If  in  any  action  or  suit,  now  or 
at  any  time  hereafter  depending  in  any  of  her  Mi^esty  s 
Superior  Courts  of  Common  Law  at  Westminster  or  Dub- 
lin, and  the  Court  of  Session  or  Exchequer  in  Scotland,  it 
shall  appear  to  the  court  in  which  such  action  is  pending, 
or,  if  such  court  bo  Qot  sitting,  to  any  Judge  of  any  of  the 


An  affidavity  supporting  an  application  for  leave  to 
subpoena  a  witness  residing  abroad^  under  the  pro* 
visions  of  17  Sf  18  Vic^  cap.  34,  ^uld  state  not 
merely  that  the  defendant  is  advised  and  believes 
that  the  witness  can  give  material  evidence  at  the 
trialf  but  that  the  person  sought  to  be  subpcsnaed 
is  a  necessary  witness^  and  that  the  party's  ease 
cannot  be  proved  without  his  testimony. 

This  was  an  application  for  an  order  to  subpcena 
witnesses  residing  abroad  under  the  provisions  of 
17  &  18  Vic,  cap.  34.  The  affidavit  upon  which 
this  motion  was  founded  was  made  by  the  plain- 
tiff's  attorney,  and  stated  that  the  parties  whom  It 
was  sought  to  subpcena  resided  in  England,  out  of 
the  jurisdiction  of  this  court,  speeifying  their  rest- 
deuces  in  that  country,  and  proceeded  to  aver  that 
the  deponent  was  advised  and  believed  that  these 
persons  could  give  material  evidence  on  behalf  of 
the  plaintiff  at  the  approaching  trial  of  the  case  at 
Nidi  Prius.  [^Pennejfather^  B, — I  have  been  in- 
formed that  the  Court  of  Common  Pleas  requires 
the  affidavit  to  state  something  more  conclusive 
than  that  the  parties  iBought  to  be  subpanaed  caa 
give  material  evidence,  and  I  conceive  that  the  af- 
fidavit should  go  on  to  state  that  they  are  neces- 
sary witnesses,  and  that  the  matter  in  question  can- 
not be  proved  without  them.]  The  Act  gives  to 
the  court  very  extensive  powers  in  reference  to 
such  orders. 

Pennbfathbr,  B. — That  is  an  additional  rea- 
son why  the  court  should  see  clearly  that  it  is  ne- 
cessary that  these  parties  should  be  brought  over 
from  England,  and  that  these  parties  should  not  be 
exposed  to  unnecessary  inconvenience. 

said  courts  respectively,  that  it  is  proper  to  compel  the 
personal  attendance  at  any  trial  of  any  witness  who  may 
not  be  witliin  the  jurisdiction  of  the  court  In  which  such 
action  is  pending,  it  shall  be  lawful  for  such  court  or  judge, 
if  in  his  or  their  discretion  it  shall  so  seem  lit,  to  order 
that  a  writ,  called  a  writ  of  tubptma  ad  test^fteanduwi,  or 
of  8ubp(Bna  duces  tecum,  or  warrant  of  citation,  shall  issue 
in  special  form,  commanding  such  witness  to  attend  such 
trial  whenever  he  shall  be  within  the  United  Kingdom,  and 
the  service  of  any  such  writ  or  process  in  any  part  of  the 
United  Kingdom  shall  be  as  valid  and  effectual  to  all  in- 
tents and  purposes  as  if  same  had  been  served  within  the 
jurisdiction  of  the  court  fk-om  which  it  issues." 
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COURT  OF  CHANCERY. 

CooPEE  r.  CooFER,* ^November  7. 

Vendor  and  Purchaser— Miirepresentation— Evk- 
Hon— Compensation — Transfer  of  Funds. 

A  receiver  was  appointed  over  certain  lands  in  the 
cause  ofCv.C;a  portion  of  these  lands  was 
sold,  and  A  became  the  purchaser ;  A  was  aftei-^ 
wards  evicted  from  a  small  part  by  title  para* 
mouniy  there  having  been  a  misrepresentation  as  to 
the  boundaries.    Meanwhile  a  bill  was  filed  by  an- 
other  party,  E,  Mrainst  the  defendant,  C,  to  reco^ 
fjer  the  amount  of  certain  claims.    The  bill  prayed 
that  E  might  have  the  benefit  of  the  proceedings 
in  the  cause  of  C  v.  C.     The  purchase-money  of 
the  lands  sold  had  been  all  allocated  in  the  cause 
of  C  V.  C,  but  there  remained  in  court  some  of 
the  rents  of  the  unsold  lands,  and  these  had  been 
transferred  to  the  cause  of  E  v.  C.     Held,  con- 
firming the  decision  of  the  Master  of  the  Rolls, 
that  the  purchaser  should  not  be  left  to  his  action 
on  the  covenant,  but  was  entitled  to  compensation, 
and  that  the  funds  liable  to  this  claim  in  one 
cquse,  were  liable  to  it  in  the  ot/ter,  after  the 
,  tranfer. 

Held  also,  overruling  the  decision  of  the  Master  of 
the  Rolls*  decision,  that  the  fund  which  had  been 

.  tranrferred  from  the  cause  of  C  r.  C,  and  which 
was  in  court  in  the  cause  of  Ev.C,  though  no 
part  of  the  purchase-money,  was  yet  liable  to  the 
purchaser's  claim  for  compensation. 

This  case  came  before  the  court  by  way  of  appeal 
from  an  order  of  the  Right  Hon.  the  Master  of  the 
Rolls,  bearing  date  the  29th  June,  inst^  (see  ante 
vol.  6,  p.  404s  where  all  the  facts  of  the  case  will 
be  foond  fully  stoted).  The  arguments  of  counsel 
were  the  same  as  tho;se  on  the  Rolls'  motion. 

Christian,  Sergt.,  (with  whom  was  Martiey,  Q.C., 
and  E.  Kelly,)  for  the  purchaser,  cited  Carr  v.  Carr, 
rS  Sim.  477) ;  Hackett  v.  Donnelly,  (1  Jr.  Eq.  Rep. 
SI);  Gillespie  v.  Alexander,  (3  Rus.  136);  Grey  v. 
SomerviUe,  (1  Rus.  &  My.  338);  HiU  v.  Buckley, 
(17  Ves.  401);  Taylor  v.  Gorman,  (4  Tr,  Eq.  Rep. 
550);  Birch  v.  Alt,  (1  Jr.  Eq.  Rep.  228.) 

O'Brien,  Sergeant,  and  Wm.  Smith,  contra,  cited 
Thomas  v.  Powel,  (2  Cox,  394) ;  CaHer  v.  Pem- 
broke,  (2  B.  C.  C.  288);  Sugden's  Ven.  and  Pur. 
411,  last  cd.;  M'Cassan  v.  (f Barrel,  (1  Hog.  411.) 

WaU,  Q.C^  for  the  defendant,  J.  T.  Cooper. 

Lord  Chancellor. — Some  very  important  ques- 
tions in  reference  to  sales  are  involved  in  the  case 
now  bdbre  me.  It  is  the  application  of  a  bona 
JSde  purchaser  who  paid  his  money,  took  his  con- 
▼eyanee»  entered  Into  possession  of  certain  lands 
mider  the  control  of  the  court,  which  were  repre- 
sented to  him  to  contain  a  oertoin  quantity,  and 
was  afterwards  met  by  an  assertion  that  a  cer- 
tain portion  of  the  land  so  conveyed  was  not  under 
the  control  of  the  vendors.  Though  there  is  no 
doubt  that  both  parties  acted  with  good  faith,  still, 
the  fact  occurred,  and  Mr.  Wills  was  deprived  of 
a  part  of  his  estate;  he  immediately  applied  for 


•  Ex  relatione^ 


compensation  out  of  ihe  funds  in  court  which  were 
applicable  to  that  purpose.     In  ordinary  cases  a 
simple  reference  as  to  title,  and  as  to  what  funds, 
if  any  were  liable,  would  answer;  but  the  poinls 
in  this  case  have  been  so  fully  argued  both  at  the 
Rolls  and  here,  that  it  would  be  useless  to  make  a 
general  reference.     Several  difficulties,  no  doubt, 
stand  in  the  way  of  the  petitioner ;  in   the  first 
place  it  is  said  that  he  is  not  entitled  to  any  com- 
pensation, but  must  rely  upon  his  action  at  law  for 
breach   of  covenant ;    secondly,  that   even  if  he 
should    be    entitled  to  compensation,  there  is   no 
fund   in    existence    on    which  the   claim   can    be 
sustained,  the  funds  that  were  paid  by  him  having 
been  distributed  in  the  cause  of  Cooper  v.  Cooper, 
and  no  other  being  applicable.     The  latter  objec- 
tion  resolves  iteelf  into  two ;  first,  that  the  funds 
were  never  applicable  to  the  purchaser's   claim ; 
and,  secondly,  that  if  they  were,  they  ceased  to  be 
so  when  transferred  to  the  cause  of  EUard  v.  Coo^ 
per.     These  were  the  principal  questions  argued, 
and  the  Master  of  the  Rolls  came  to  two  conclu- 
sions— one  that  the  purchaser  was  entitled  to  make 
a  claim  for  compensation,  and   the  other   that  if 
the  funds  in  Cooper  v.  C toper  were  liable,  they 
had  not  been  prejudiced  by  the  transfer  that  had. 
taken  place.     It  appears  clear  that  part  of  the  es- 
tate belonged  to  other  denominations  than  those 
represented  to  Mr.  Wills,  and  he,  therefore,  com-, 
plained  that  the  elaborate  representation  made  to 
him  was  incorrect.     Under  such  a  state  of  facts  I 
cannot  conceive  that  the  purchaser  is  to  be  debarred 
from  obtaining  relief  except  by  an  action  in  cove- 
nant, and  am  of  opinion  that  it  is  a  fair  case  for 
compensation.     The  next  question  that  arises  is, 
what  fund  is  applicable  to  make  this  compensa- 
tion ?     The  only  fund  remaining  is  in  the  o^use  of 
EUard  v.  Cooper,  being  a  fund  created  by  r^nts  re- 
ceived from  lands  that  were  under  the  control  of 
the  court  in  the  cause,  of  Cooper  v.  Cooper,  and 
applicable  to  satisfy  demands  payable  in  that  cause. 
It  would,  therefore,  be  strange  to  say  that  funds 
such  as  these  should  not  be  liable  to  be  recalled 
again  to  the  cause  of  Cooper  v.  Cooper,  in  or- 
der to  satisfy  claims  of  parties  who  would  undoubt- 
edly be  entitled  if  the  cause  of  Ellard  v.  Cooper 
haa  never  existed.     Here  there  are  funds,  not  yet 
appropriated,  still  under  the  control  of  the  court, 
and  liable  to  be  recalled  from  the  cause  of  Ellard 
V.  Cooper  to  satisfy  claims  in  Cooper  v.  Cooper. 
Therefore,  I  am  of  opinion  that  the  Master  of  the 
Rolls  is  right  in  respect  of  the  status  of  the  funds, 
and  that  liable  in  one  cause,  they  are  liable  in  an- 
other— Hackett  v.  Donnelly.     The  only  remaining 
question  is  one  in  which  the  Master  of  the  Rolls  has 
given  an  opinion  adverse  to  the  purchaser,  namely, 
**  That  as  the  funds  now  in  court  have  arisen  from 
other  lands,  and  not  from  the  lands  purchased,the  pur- 
chaser would  have  no  right  to  be  reimbursed  out  of 
them,even  if  he  had  brought  forward  his  claim  the  very 
day  after  the  execution  of  the  conveyance," — a  de- 
cision, in  my  mind,  destitute  of  any  principle  of  ra* 
tional  justice.     This  purchaser  gave  his  money  to 
satisfy  demands  in  I  he  cause  of  Cooper  v.  Cooper, 
which,  if  not  satisfied,  would  attach  upon  the  pro« 
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duce  of  the  other  lands ;  which  produce  is  more 
-  enhanced  in  value,  and  has  become  available  to  the 
payment  of  puisne  creditors  by  so  much  the  more 
as  the  purchase  money  paid  in  by  Mr.  Wills 
amounts  to.  To  deny  this  to  him  is  contrary  to 
ordinary  equity,  and  to  all  justice  and  rational 
right.  There  are  -but  few  authorities  in  the  books 
to  assist  in  forming  ao  opinion,  but  the  ciase  may 
be  taken  by  analogy  to  that  of  a  purchaser  dis- 
charged from  defective  title ;  and  there  the  prac- 
tice is  to  consider  the  claim  as  a  lien  on  tiie  estate. 
But  -the  purchaser  tnight  stand  upon  a  higher 
ground  than  this.  He  complains  that  a  misrepre- 
sentation was  made  to  him  by  tbe  court,  and  oom- 
plains  of  personal  loss  thereby,  and  it  i^  only  na- 
tural justice  that  the  victim  d  these  misrepresen- 
tations should  have  a  claim  upon  the  funds  which 
were  realized  from  the  Hinds  which  formed  their 
subject.  The  principles  of  natural  justice  are  in 
favour  of  this  purchaser;  there  is  no  authority 
against  him,  nor  any  authority  to  uphold  the  doc- 
trine that,  under  such  circumstances,  only  one  par- 
ticular fund  is  applicable  to  his  demand,  and  that 
the  oourt  is  to  be  debarred  from  doing  him  justice. 
I  will,  therefore,  make  the  ordinary  order  of  refer- 
ence to  the  Master  to  inquire  and  report  if  the  pur- 
chaser is  entitled  to  any  and  what  compensation  for 
the  lands  taken  from  him,  and  for  the  costs  in- 
curred, also  what  funds  are  applicable  thereto. 
The  court,  at  the  same  time,  declaring  that  the 
funds  standing  to  the  credit  of  the  cause  of  Ellard 
V.  Cooper^  to  the  amount  of  the  funds  which  were 
•  t-ransferred  from  the  cause  of  Cooper  v.  Cooper  to 
the  cause  -of  EUard  v.  Cooper^  are  properly  appli- 
cable to  the  payment  of  such  compensation.  And 
let  the  purchaser  abide  his  own  costs  of  this  appeaL 
Reserve  the  question  as  to  the  rest  of  the  costs. 


ROLLS  COURT, 

[Heported  tqr  Bichd. W.  Gamble,  Esq.  Barrister-at  Law.] 

Mollot's  Trusts. — iVbv.  A. 

Amending  order  of  the  court — Changing  date — 

Stamping. 
An  order  woe  made  under  the  Trustee  Act,  1850, 
appoiniing  new  trustees  and  sfesting  the  trust 
funds  in  them^  and  the  order  not  having  been  got 
out  of  the  ojke  in  time  to  be  stamped  the  court 
allowed  it  to  be  re-issued,  as^f  the  date  ^  the 
appUcaiion* 

Aw  order  had  been  made  in  July  by  the  Right  Hob. 
tbe  Master  of  the  Rolls  appointing  new  trustees 
under  the  Trustee  Act,  1850,  pursuant  to  the  oer- 
tiiicate  of  the  Master  given  for  that  purpose,  and 
vesting  the  tnist  funds  in  them.  The  parties  could 
not  obtain  the  order  from  the  office  to  have  it 
sumped,  as  required  by  the  Act,  within  the  time 
allowed  for  that  purpose  by  the  Stamp  Act,  and  it 
could  not  now  be  stamped  without  paying  the  pe- 
nalty required  by  the  Sump  Act 

-B.  Stevens  applied  for  liberty  to  amend  the  or- 
der by  altering  the  date  from  July,  when  it  was 
made,  to  November  4,  so  that  it  might  now  be 
stamped. 


Master  op  the  Rolls. — Let  the  order  be  k- 
issued  as  of  this  date. 

— ♦— 

MASTER  HENN'S  OFFICE. 

Ashton  v.  Pollock  and  others. — Nov.  1 6. 

Practice — Jurisdiction  of  Master — Guardian 
ad  litem. 

The  Masters  have  jurisdiction  in  castse  petitiasu 
under  the  \5th  section  of  the  Chancery  Regulation 
Act,  to  appoint  a  guardian  ad  litem ybr  #  lunatie 
respondent. 

A  CAUSE  petition  under  the  15th  section  of  tlie 
Cbancery  Regulation  Act  was  filed  in  this  matter, 
for  the  purpose  of  foreclosing  a  mortgage,  and  the 
usual  order  of  reference  was  made.  There  was  an 
affidavit  stating  that  one  of  the  respondents  was  a 
lunatic  confined  in  a  madhouse,  and  had  been  there 
served  with  notice  of  the  filing  of  the  cause  petition. 

James  Kift  now  applied  to  the  Master  to  appoint 
a  guardian  ad  Htam  to  the  lunatic,  and  submitted 
that  under  the  general  powers  given  to  the  Masters 
by  the  16th  section  of  the  Chancery  Regulation 
Act,  with  r^ard  to  summary  petitions,  that  they 
bad  power  to  appoint  a  guardian  ad  litem  to  lunatics 
or  infants,  in  the  same  way  as  the  court  would  have 
done  in  euit. 

Master  Henn  stated,  that  from  the  provisions 
of  the  21st  section  of  the  Act,  he  at  first  appre« 
bended  there  might  be  some  doubt  whether  the 
Masters  had  jurisdiction  ui^der  the  Act  to  appoint 
a  guardian  ad  litem  for  a  lunatic  For,  by  the  2l8t 
section  power  is  expressly  given  to  the  Masters  to 
appoint  guardians  for  in&nts,  but  for  infants  only  ; 
and  then,  upon  the  principle  that,  expressio  unius 
€st  ejpciusio  aiterius,  it  might  be  doubted  whether  it 
was  intended  to  give  the  Masters  power  to  appoint 
guardians  of  lunatics.  However,  he  was  of  opinion 
that  the  21st  section  was  meant  to  refer  only  to 
cases  not  referred  to  the  Masters  under  the  15th 
section  ;  and  that  having  the  same  powers  as  the 
eourt,  with  regard  to  petitions  under  the  15th  sec- 
tion, to  appoint  guardians  ad  litem  both  for  infants 
and  lunatics,  it  was  intended  by  the  Slst  section  to 
give  the  additional  powers  of  appointing  guardians 
for  infants  in  general  cause  petitions  not  coming 
under  the  15th  section.  The  Master  further  stated^ 
that  having  consulted  the  other  Masters  on  the  sub- 
ject, they  all  concurred  in  this  view;  and  he  made 
the  order  accordingly. 


COURT  OF  4JUEEN»S  BENCH. 

Michaelmas  Term,  1854. 

[Reported  by  Flobescb  M'Castht,   Esq.,  and  Samuba. 
V.  PxsT«  Esq.,  BarriBters-at-Law.l    ,^ 

Leake  o.  Lbanb. — Nov.  25. 
Practice — Ejectment  for  non-payment  of  rent — 
Tajcation  of  costs  of  judgment  for  defendant  after 
pai^ment  of  money  into  court^^^  10  Vice.  111. 

In  an  action  of  ejectment  for  non-payment  ofrent^ 
the  defendant  paid  money  into  court,  under  th^ 
9th  Sf  \0(h  Vic.  c.  1 1 1,  #.  ^  and  afterwards  had 
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a  verdict  and  judgment  in  his  favour.  Held, 
won  a  moUon  to  review  taxation  of  contSt  that, 
the  defendant  was  only  entitled  to  recover  against 
plaintiff'  his  costs  qf  suit  from  the  time  of  the  lodg^ 
ment  of  the  money  in  court. 
Held  also^  that  the  practice  in  cases  similar  to  the 
above  depends  solely  upon  the  construction  ofsec' 
tion  2.  tfthe  foregoing  statute^  and  is  wholly  in- 
dependent of  that  respecting  lodgmerUs  in  courts 
afier  action  brought  in  personal  actions,  under 
the  leth  ^  17 th  Vic.  c.  113. 

Mpgers  moved  that  the  Taxing  Master  be  directed 
lo  review  his  tax«ition  of  costs.  This  was  an  action 
•f  ejectmeDt  for  non-payment  of  rent,  and  the  de- 
fendant bad  lodged  a  sain  of  money  m  court  under 
the  aeoood  section  of  the  d  &  10  Vic.  a  1 11,  after 
.wWeh  tbe  action  proceeded  and  the  defendant  had 
a  verdiet.  Upon  taxation  of  costs  the  Taxing 
Officer  refused  to  -allow  the  defendant  hi»  costs 
against  the  plaintiff  from  the  commencement  of 
the  action  down  to  the  time  of  the  payment  of 
the  money  into  court.  The  second  section  enacts, 
that  *'  it  shall  be  lawful  for  the  defendant  in 
any  action  of  ejectment  for  non-payment  of  rent 
IB  any  Si^erior  Court,  against  whom  judgment 
shall  not  have  been  obtained  upon  such  eject- 
ment^ by  leave  of  such  court  or  of  a  judge  of 
auch  court,  at  any  time  before  notice  of  trial  shall 
have  been  served  upon  a  side  bar  rule  obtained  for 
that  purpose,  or  in  such  manner  or  according  to 
aucb  course  of  practice  as  the  judges  of  the  Supe- 
rior Courts  of  Law  or  any  eight  or  more  of  them, 
of  which  the  chiefs  of  each  of  the  said  courts  shall  be 
three,  shall  prescribe,  as  herein-al^er  mentioned,  to 
pay  into  court  n  sum  of  money  for  rent,  with  liberty 
to  the  plaintiff  to  proceed  further  in  the  action  at  his 
peril,  the  defendant  by  such  rule  undertaking  to  pay 
the  costs  theretofore  incurred,  to  be  taxed  by  the 
proper  officer,  &c. ;  and  when  such  sum  of  money 
shall  be  so  paid  into  court  for  rent,  if  the  plaintiff 
or  his  lessor  shall  not  accept  thereof,  with  costs  to 
be  taxed  by  the  proper  officer,  in  full  discharge  of 
the  action,  then  upon  the  trial  of  the  issue  in  such 
cause,  if  it  shall  appear  upon  the  evidence  that  no 
greater  sum  was  due  for  rent  from  the  defendant  to 
the  lessor  of  the  plaintiff  at  the  time  of  the  service 
of  such  ejectment,  than  the  sum  so  paid  into  court, 
the  verdict  shall  be  entered  for  tlie  defendant." 
The  only  difficulty  which  this  section  creates  in  our 
fray  is,  that  which  speaks  of  the  defendant  under- 
taking to  pay  costs  up  to  the  time  of  lodgment.  A 
clause  similar  to  that  existed  in  the  Rules  of  1834, 
relative  to  payment  of  money  in  personal  actions, 
and  received  a  construction  similar  to  what  we  here 
contend  for,  namely,  that  that  undertaking  is  condi- 
tional upon  the  acceptance  of  the  amount  lodged 
in  bar  of  the  action.  The  General  Rule  of  1834, 
No.  34,  provides  that  "  on  payment  of  money  into 
court,  the  defendant  shall  undertake,  by  the  rule, 
to  pay  the  costs,  and  in  case  of  non-payment,"  &c. 
Kershaw  v.  Lindsay,  (12  Ir.  C.  L.  R.  355,  s.  c.  1 
In  Jur.  31,)  puts  the  construction  upon  this  rule, 
which  was  worded  similarly  to  the  present,  that  by 
going  to  trial  the  plaintiff  lost  the  costs  incurred 
prior  to  the  time  of  lodgment  An  addition  was 
directed  to  be  made  in  the  rule  of  1834,  to  make  it 


.  more  explicit.     A  similar  decision  had  been,  made 
previously  by  the  Court  of  Exchequer  in  Darcy  v. 
Furlong,  (cited  iq  Stewarts   Law  Forms,  2623.) 
By  the  74th  of  the  General  Rules  of  1850,  it  is  ex- 
I  pressiy  provided  that  <*  the  plaintiff  shall,  notwith- 
standing such  verdict,  be  entitled  to  the  costs  of  the 
I  action  up^to  the  time  of  the  lodgment,  to  be  taxed 
:  by  the  proper  officer."     This  action,  however,  was 
I  commenced  since   the   Common    Law  Procedure 
Act  came  into  operation,  section  78  of  which  pro- 
vides, that  **  in  case  the  plaintiff  declines  to  accept 
the  sum  paid  inta  court,  &c;,  the  sufficiency  of  the 
'  payment  shall  be  tried  upon  the  issue  raisedfor  that 
purpose  by  the  said  defence,  and  in  case  of  such 
issue  being  found  for  the  defendant,  the  defendant 
shall  be  entitled  to  judgment  and  his  costs  of  suit." 
The  <<  costs  of  suit,''  must  mean  the  entire  costs, 
and  there  is  nothing  to  restrict  tlie  generality  of 
the  claim  or  ta  contiue  it  to  personal  actions* 

Sullivan  contra. — The  Common  Law  Procedure 
Act  has  nothing  to  da  with  this  case,  as  the  section 
which  has  beea  referred  to  applies  only  to  personal 
actions,  and  there  is  no  provision  therein  for  the 
lodgment  of  oKHiey  applicable  to  the  case  of  eject- 
ments. The  question  altogether  depends  upon  the 
9  &  10  Vic.  e.^  Ill,  s.  2.  Among  the  schedales 
annexed  to  the  Common  Law  Procedure  Act,  there 
is  one  of  Acts  and  parts  of  Acts  which  are  to-  be 
repealed,  but  the  9  &  10  Vic,  c  111,  s.  2,  is  not 
referred  to,  and  hence  remains  in  full  force.  There 
is  nothing  to  diminish  tho  force  of  the  undertaking 
which  must  accompany  the  lodgment  of  the  money* 
The  new  rules  are  wholly  silent  with  respect  to  the 
lodgment  of  money  in  court ;  and  the  forn>er  rules 
Ure  to  apply  to  cases  left  unprovided  for.  ^^Lefroy, 
C,  J. — You  are  not  driven  to  argue  with  respect  to 
the  construction  of  the  Procedure  Act.]  There 
are  no  words  in  the  second  section  which  operate 
to  make  the  undertaking  conditional  upon  the  ac- 
ceptance of  the  money  lodged  in  court  in  satisfac- 
tion of  the  rent,  for  the  non-payment  of  which  the 
action  has  been  brought. 

Rogers  replied. 

Lbfboy,  C.J. — Mr.  Sullivan  has  argued  this 
case  with  great  precision  and  accuracy,  and  has 
shown  that  this  must  be  decided  under  the  9th  and 
10th  Vic  cap.  Ill,  sec  2,  upon  the  construction 
whereof  the  question  turns.  I  always  have  con- 
sidered that  in  construing  au  Act  of  rarliament  we 
should  give  efiect  not  only  to  portions  of  it,  but 
to  every  word.  It  is  not  for  us  to  interpolate  words 
into  it,  in  order  to  vary  the  plain  provisions  of  the 
Act,  andtodefeatthe  justice  of  the  case,  which  is,  that 
the  defendant  having  admitted  a  part  of  the  plaintiff's 
demand  should  be  allowed  to  pay  that  into  court  and 
deny  the  residue,  and  if  the  plain  tiff  then  persevere  he 
should  do  so  at  the  peril  of  paying  costa  for  the  rest 
of  the  action.  But  there  is  a  provision  in  the  Act 
that  the  defendant  shall  undertake  to  pay  the  costs 
due  at  the  time  of  the  lodgment,  and  if  he  do  not 
perform  that  he  will  be  subject  to  an  attachment. 
Are  we  to  say  that  these  words  are  a  nullity  ?  The 
defendant  is  bound  to  undertake  indefinitely.  No 
time  is  fixed.  Are  we  to  strike  these  words  out  of 
the  Act  and  so  to  defeat  the  just  claim  of  the  plain- 
tiff tathe  costs  previously  incurred*    It  is  impossi- 
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ble  to  give  such  a  construction  to  this  Act  of  Par- 
liament, and  we  entertain  no  doubt  us  to  the  pro- 
priety of  refusing  this  application. 

Motion  refused. 

— ♦ — 


COURT  OF  EXCHEQUER. 

Michaelmas  Term,  1854. 

[Reported  by BechebL.Flemino,  Esq.  Barrister-at-LawJ 

GuiNANE  V.  The  Hope  Mutual  Life  Assurance 
AND  Honesty  Guarantee  Society. — Nov.  4. 

Pleadirtff — Insurance— Polin/ — DemtnTet-^ 
"  Palpably  fraudulent  and  untrue.** 

In  an  action  upon  a  policy  of  insurance  t^e  plaintiff 
*  in  hfs  summons  and  plaint  alleged  that  by  the  said 
policy  it  was  provided  that  in  case  any  "  palpa- 
bly fraudulent  or  untm^  alUgation  was  contained 
in  the  declaration,  or  any  of  the  testimonials  or  do- 
cuments addressed  to  the  society  in  relation  to  the 
aisurancet  or  in  case  any  material  infoi-mation  was 
omitted^  the  policy  should  be  void;  averring  that  no 
''palpably  fraudulent  or  untrue"  allegation  was 
contained  in  any  of  these  documents,  and  that  no 
material  information  had  been  omitted,  Sfc.  The 
defendants  pleaded  several  defences,  alleging  in 
each  that  the  plaintiff  had  stated  some  particu- 
lar matter  of  fact  "  which  was  untrue*'  inasmuch 
as  the  contrary  was  the  fact,  and  setting  forth  the 
particular  fact  constituting  the  alleged  untruth. 
Demurrer,  upon  the  grounds  that  the  defendants 
did  not  allege  the  facts  stated  as  matter  of  defence 
to  be  palpably  untrue,  but  simply  untrue,  allowed. 

This  was  an  action  upon  a  policy  of  insurance.  The 
summons  and  plaint  stated  that  the  plaintiff  had  ef- 
fected  a  policy  of  insurance  bearing  date  the  2nd 
of  March,  1853,  and  made  under  the  corporate  seal 
of  the  defendants,  and  after  reciting  that  he  had  pro- 
posed  to  the  defendants  to  effect  an  insurance  with 
them  in  the  sum  of  £100  sterling  on  the  life  of  one 
Daniel  O  Grady,  and  had  made  and  delivered  to 
the  defendants  a  declaration  or  statement  in  writing 
touching  the  age,  state  of  health,  and  habits  of  the 
said  D.  O  Grady,  whereby  it  was  declared,  amongst 
other  things,  that  he  had  not  withheld  any  material 
circumstance  touching  the  age,  healtli,  and  habits 
of  the  said  D.  O  Grady,  with  which  the  defendants 
should  have  been  made  acquainted;  and  that  the 
said  declaration  should  be  the  basis  of  the  said  as- 
surance, and  that  he  I  ad  paid  a  premium  for  such  as- 
Burancp,  and  alleging  that  the  defendants  promised  to 
the  plaintiff  that  if  the  said  D.  O'Grady  should  die 
before  a  day  therein  mentioned,  or  that  in  case  he 
should  surx^ve  that  day  and  die  subsequently,  and 
the  plaintiff  should  continue  to  pay  the  premium, 
then,  upon  satisfactory  proof  made  to  the  defen- 
dants  ot  the  death  of  the  said  D.  O'Grady,  they 
would  pay  to  the  plaintiff  within  two  calendar  months 
the  sum  of  £100;  and  that  by  the  said  policy  it 
was  «  provided  that  in  case  any  palpably  fraudulent 
or  untjue  allegation  was  contained  in  said  statement 
or  declaration,  or  in  any  part  of  the  testimonials  or 
documents  addressed  to  or  deposited  with  the  said 
society  m  relation  to  the  said  assurance,  or  any 


material  information  omitted  which  ought  to  have 
been  communicated,  then  the  said  policy  should  be 
void,"  and  all  money  paid  as  premiums  forfeited ; 
setting  forth  the  conditions  indorsed  upon  the  poficj, 
and  averred  "  that  no  palpably  fraudulent  or  untme 
allegation  was  contained  in  the  said  statemeot  or 
declaration,  or  in  any  of  the  testimonials  or  doca- 
ments  addressed  to  or  deposited  with  the  said  so- 
ciety in  relation  to  the  said  assurance,  nor  any  ma- 
terial information  omitted  which  ought  to  have  beea 
communicated,"  and  that  all  other  necessary  condi- 
tions were  performed  by  the  plaintiff;  statiog  tbe 
death  of  D.  O'Grady,  and  the  requisite  notioe  given 
to  the  defendants,  yet  that  they  had  not  paid  the  said 
sum  of  £  1 00  to  the  plaintiff.  To  this  the  defendanto 
pleaded  several  defences,  alleging  in  each  of  tbem 
that  the  plaintiff  had  made  some  particular  state- 
ment in  his  declaration  in  reference  to  tbe  party 
insured  *'  which  was  untrue,"  inasmuch  as  the  con* 
trary  was  the  fact;  and^setting  forth  each  particolar 
fact  constituting  the  alleged  untruth.  To  these 
defences  the  plaintiff  demurred,  upon  the  grounds 
that  they  did  not  disclose  any  defence  good  in  sub- 
stance, inasmuch  as  no  breach  of  the  proviso  in  the 
policies  was  stated  as  set  forth  in  the  summons  and 
plaint,  whereby  the  policy  was  to  have  become  void 
in  the  several  events  mentioned  in  the  several  de- 
fences by  reason  of  the  facts  therein  respectively 
stated  having  been  palpably  untrue,  or  any  material 
information  omitted  which  ought  to  have  been  com- 
municated, and  because  the  above-mentioned  de- 
fences varied  from  and  were  inconsistent  with  the 
contract  contained  in  the  policy. 

i?.  Griffin  in  support  of  the  demurrer. — "  False 
statements"  in  an  action  upon  a  policy  of  insuranoe 
mean  statements  actually,  and  not  morally  .false, 
that  is  to  say,  false  in  point  of  fact,  and  not  merely 
false  within  the  knowledge  of  the  party  making 
them.  Anderson  v.  Fitzgerald,  (21  Law  Times, 
245.)  l^Pennefather,  B. — The  court  is  at  present 
with  you,  we  shall  therefore  call  upon  the  other 
side.] 

C.  Barry  (with  him  Deasy,  Q.  C.)  contra.— In 
this  case  it  must  be  considered,  upon  the  face  of 
the  pleadings,  that  the  plaintiff  has  entered  into  an 
express  warranty  under  the  declaration,  and  there- 
fore a  case  of  logical  falsehood,  or  in  other  words, 
the  statement  being  only  false  in  fact,  though  not 
so  to  the  knowledge  of  the  party,  will  be  sufficient. 
The  strict  rules  of  pleading  have  been  modified  by 
the  late  Act,  16  &  17  Vic  c  113,  ss.  BO,  81,  and 
it  is  now  sufficient  if  the  pleading  shall, «« with  rea- 
sonable clearness  and  distinctness,"  state  all  sach 
Qiatters  of  fact  as  are  necessary  to  ground  the  ac- 
tion, defence  or  reply,   as  the  case  may  be,  the 
object  of  the  statute  being,  to  prevent  parties  de- 
murring to  their  adversary's  pleadings,  except  where 
no  denial  of  fact  can  raise  the  issue  to  be  decided 
between  them.     In  order  to  support  the  present 
demurrer  it  will  be  necessary  for  the  other  side 
to  establish  that  the  expression  "  palpably"  applies 
to  "  untrue"  as  well  as  to  «<  fraudulent,"  which  it  is 
submitted  cannot  be  the  obvious  meaning  of  the 
sentence.     [ Pennefather,  ^.—Whenever  there  be 
an  ambiguity  of  this  nature  the  law  directs  that  it 
is  to  be  taken  fortius  contra  proferentem.^     Even 
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supposing  that  the  word  <<  palpably*'  is  to  be  con- 
nected  with  **  untrue,**  it  is  submitted  that  it  has  no 
effect  in  qualifying  the  latter  expression ;  palpably 
means  plainly,  and  therefore  if  the  thing  in  question 
be  proved  to  be  untrue,  such  an  expletive  is  merely 
superfluous.    It  was  pleaded  that  the  person  assured 
was  in  jaundice,  when  it  was  asserted  that  he  was 
in  perfect  health*  and  this  was  palpable  falsehood. 
IPennefather,  B — Why  did  the  company  insert 
such  a  word  in  their  policy  if  it  had  not  been  for 
some  purpose?]     Supposing  that  this  word  had 
some  force»  it  is  submitted  that  the  defence  is  never- 
theless sufficient,  for  it  does  not  merely  aver  that 
the  statement  is  untrue,  but  it  proceeds  to  particu- 
larize the  alleged  falsehood,  stating  individual  in- 
atanoes.    The  omission  of  certain  words   is  matter 
of  Special  demurrer,    but  not  when  a  particular 
instance  is  stated  in  the  pleadings.     [^Greene^  B, — 
The  question  is,  what  do  you  traverse?]     Suppose 
we  had  struck  out  the  allegation  in  the  defence  that 
the  document  was  untrue,  and  merely  stated  the  par- 
ticular instance  of  falsehood,  it  would  have  been  suf- 
ficient. [Pennefather,  B. — I  do  not  think  that  the  Le- 
gislature ever  intended  to  allow  a  party  by  ambiguous 
words  to  vary  the  effect  of  a  contract]     But  it  in- 
tepded  that  such  cases  as  the  present  should  be  met 
by  an  issue  in  fact,  and  not  by  demurrer.     [  Greensy 
R — I  do  not  think  that  this  is  a  case  of  ambiguity; 
the  defence  states  a  matter  of  pure  logical  untruth, 
but  is  that  the  proper  issue  to  be  tendered  ?     If  it 
can  be  shown  that  the  word  "  palpably"  had  no 
meaning,  the  omission  of  it  can  do  no  harm  in  the 
defence ;  but  if,  on  the  other  hand,  it  was  material, 
the  omission  was  fatal.     [^Pennefather,  B. — I  do 
not  think  that  this  Act  ever  intended  that  such  loose 
defences  should  be  set  up ;  for  although  it  allows 
t}ie  plaintiff  to  state  his  case  very  generally,  yet  it 
compels  defendants  to  state  their  matter  of  defence 
very  strictly.]     The  object  of  the  Act  in  doing  so 
was  for  the  purpose  of  affording  the  plaintiff  a  clear 
intimation  of  the  facts  relied  upon  as  a  defence,  and 
this  has  been  done  in  the  present  case  by  stating 
the  particular  cases  of  falsehood.     There  is  a  great 
latitude  allowed  in  pleading  under  the  recent  prac- 
tice— Forsyth  v.  Bristow,  (17  Jur.  46);  and  the 
proper  course  for  the  other  side  to  have  adopted 
was  not  to  demur,  but  to  apply  to  the  court  to  set 
aside  the  defence  as  tending  to  embarrass,  under 
section  83  of  the  Common  Law  Procedure  Act. 
[^Greene,  B. — It  is  impossible  to  suppose  that  the 
court  will  overrule  a  demurrer  for  no  other  reason 
than  that.]     There  may  be  degrees  of  fraud,  and 
therefore  the  word  "  palpably"  may  be  applicable 
to  that,  but  it  cannot  apply  to  untruths,  there  being 
DO  degrees  of  untruth;  everything  in  the  decla- 
ration was  made  matter  of  warranty ;  and,  therefore, 
a  simple  statement  of  a  fact,  controverting  the  truth 
of  that  document,  was  sufficient;  and  when  that  re- 
quired that  the  person  assured  should  be  in  good 
bealth,  it  was  sufficient  to  aver  that  he  had  the 
jaundice.  [Pennefaihery  J?.— And  that  it  was  known 
to  the  party  making  the  statement  that  he  was  in 
bad  health.     He  may  have  been  in  bad  health,  and 
yet  it  may  not  have  been  palpably  untrue  for  the 
other  party  not  to  state  so.J   [They  also  cited  Feia^ 
v.Parkinsofiy  (4  Taunton,  640);  ScanUtn  v.  ScealeSf 
(6  Ir.  L.  R.  367.)] 


Brereton,  Q.  C.  was  not  called  upon  to  reply. 
Per  Cukiam. — Allow  the  demurrer. 

Demurrer  allowed. 

Browne  and  Payne  v.  The  City  of  Dublin 
Steam  Packet  Company — Nov.  22. 

Common  Carrier — Limitation  of  Action — Steam 
Packet  Company — Act  of  Parliament — Demur- 
r«r— 6  ^7W.4,  c.  C*— 5  S^  6  Vic.  c.  97.t 

To  an  action  brought  by  die  plaintiffi  Jbr  the  loss 
of  goods  shipped  en  board  the  dejendanti^  vessel^ 
and  lost  through  their  negUgence^  the  defendants 
pleaded^  thai  by  a  certain  Act  of  Parliament  (6 
Sf7W.4,  c.  C,  s.  4)  it  was  enacted  tfiat  no  ac- 
tion should  be  brought  against  the  defendants  for 
any  act  done  by  them  in  their  trade,  unless  such 
action  be  brought  within  twelve  calendar  months 
qfUr  the  act  complained  of  happened,  and  that 
the  ad  complained  of  occurred  more  ^an  twelve 
months  before  the  commencement  of  (he  action. 
Demurrer,  upon  the  grounds  that  the  Q  Sf  7  W. 
4,  c.  C,  s.  8,  had  been  repealed  as  to  the  time  of 
limitation  by  b  ^  6  Vic.  c.  97,  s.  5,  which  enacts 
that  the  time  for  bringing  any  action  for  anything 
done  **  under  the  authority  or  in  pursuance"  of 
the  6^7  W.  4,  c.  C (amongst  others)  should  be 
extended  to  two  years^  overruled. 

The  summons  and  plaint  in  this  case  stated  that 
the  defendants  were  owners  and  proprietors  of  a 
certain  steam  vessel  named  the  Queen  Victoria, 
and  that  on  the  14th  of  February,  1854,^  the  plain- 
tiffs shipped  on  board  of  her  a  quantity  of  goods  to  be 
safely  carried  by  the  defendants  to  the  port  of  Dub- 

♦  6  &  7  W.  4,  e.  C,  8.  8,  (public  local  aod  porsoDsl.) 
enacts,  "  That  no  action  in  any  of  his  Mljesty't  Conits  of 
Law,  to  which  the  eaid  company  shall  be  liable  in  respect 
of  any  damage,  injury,  or  trespass  aUeged  to  be  done,  com- 
mitted, or  occasioned  to  or  against  any  ship,  lighter,  barge, 
craft,  wherry,  or  any  kind  of  ▼essel.  on  the  high  seas,  or 
in  any  river,  port,  or  harbour,  or  to  or  against  any  passen- 
ger  on  board  any  steam-Tessel  of  the  said  company,  or  the 
owner,  shipper,  or  cwsignee  of  any  goods,  merchandize,  or 
baggage  shipped  on  board  thereof,  or  to  or  against  any  per- 
son  or  persons'  property,  goods,  or  effects  whatsoever,  shall 
be  brought,  commenced,  or  prosecuted  against  the  said  com- 
pany, unless  one  calendar  month's  previous  notice  in  writ- 
teg  shaU  have  been  given  by  the  party  or  parties  commenc- 
teg  such  action  ta  the  said  company,  such  notice  to  be  given 
or  left  at  the  head  or  prinoipal  office  of  the  said  company, 
nor  unless  such  action  shall  be  brought  or  commenced 
within  twelve  calendar  months  next  after  the  cause  or 
causes  of  action  shaU  have  arisen.  In  respect  of  which  such 
action  shall  be  brought  or  commenced. 

t  6  &  6  Vic  oap.  W,  s.  6— •^And  whereas  divers  Acts, 
commonly  called  pubUo  local  and  personal,  or  local  and 
personal  Acts,  and  divers  other  Acts  of  a  locid  and  per. 
sraal  nature,  contain  cUuses  Umitingthe  time  within  which 
actions  may  be  brought  for  anything  done  te  pursuance  of 
suchactsrespectively.andwhereastheperiodsofsuchhmita- 
tion  vary  ve^much.  and  it  is  expedient  that  there  shouM 
be  one  period  of  limitation  only ;  ^  ^i^^^F^^'thl'^'fi 
That,  from  and  after  tiie  passing  of  tills  Act,  the  parlod 
witWn  which  any  action  may  be  brought  for  anything  done 
under  the  authority  or  in  pursuance  of  any  •'^ch  Act  or 
AcU  shaU  be  two  years,  oi  te  case  of  cont^nmng  damage, 
then  withte  one  yei  after  such  damage  shaU  hav^^ed; 
and  that  so  much  of  any  cUuse.  provision,  or  e^^^^^ 
wlSch  any  other  time  or  period  of  limiution  is  ^^  or 
enacted,  shall  be  and  the  same  la  hereby  repealed. 
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lib,  and  there  delivered  in  good  order  and  condi* 
lion  (saving  the  perils  of  the  sea)  for  a  certain 
freight  and  reward ;  that  the  goods  in  question 
were  received  by  the  defendants  on  board  thdr  ves- 
sel, and  althoogb  it  was  the  duty,  of  the  defendants 
to  have  used  proper  care  and  precaution,  and  to 
provide  that  their  vessel  should  be  properly  steered 
and  navigated,  in  order  that  the  plaintiffs  should  not 
lose  or  be  deprived  of  the  goods  so  placed  on  board 
their  vessel;  yet,  that  the  defendants  not  regarding 
their  duty  in  that  behalf,  omitted  to  use  due  care 
and  precaution,  and  that  they,  by  means  of  their 
servants,  did  take  such  bad  care  in  and  about  the 
conveying  of  the  plaintiffs*  goods,  and  did  so  im- 
properly and  carelessly  steer  and  navigate  the  said 
vessel,  that  she  did  run  upon  certain  rocks,  wherebv 
the  goods  of  the  plaintiff  were  lost  and  destroyed. 
The  defendants  by  their  defence  allied  that  they 
were  not  liable  to  the  plaintiffs,  because  the  action  in 
this  case  was  one  to  which  the  company  were  liable  in 
respect  of  damage  alleged  to  have  been  done  to  the 
plaintiff  as  owners  and  shippers  or  consignees  of 
the  goods  mentioned,  and  alleged  to  have  been  lost 
by  the  misconduct  of  the  defendants ;  and  that  by 
a  certain  Act  of  Parliament  made  and  passed  in  the 
6th  and  7th  years  of  the  reign  of  King  William  the 
Fourth,  and  entitled  «  An  Act  to  authorise  the 
City  of  Dublin  Steam  Packet  Company  to  apply  a 
portion  of  certain  monies  already  subscribed,  in  ful- 
filment of  their  contract  for  building  six  additional 
steam  vessels,  and  to  legalise  such  subscription," 
it  was  enacted  that  all  actions  in  any  Coui  t  of 
Law  to  which  the  said  company  should  become 
liable  in  respect  of  any  damage,  injury,  or  trespass, 
alleged  to  be  done  to  or  against  any  passenger  or 
owner  or  consignee  of  any  goods  or  merchandize 
shipped  on  board  thereof,  should  be  brought  or 
commenced  against  the  said  company  within  twelve 
calendar  months  next  after  the  cause  of  action  should 
have  arisen,  in  respect  of  which  such  action  shall  be 
brought ;  and  that  the  matters  alleged  in  the  summons 
and  plaint  or  cause  of  action,  occurred  on  the  Idth 
Feb.  1853,  and  that  the  present  action  was  not  com- 
menced until  the  1 1 1  h  Oct.  1 854.  To  this  defence  the 
plaintiffs  demurred,  on  the  grounds  that  the  provi- 
sions of  the  Act  of  Parliament  set  forth  as  to  the 
period  of  limitation  within  which  actions  were  to 
be  brought  against  the  company,  have  been  re- 
pealed by  an  Act  of  Parliament  of  the  5  &  6  Vic, 
entitled  ••  An  Act  to  amend  the  law  relating  to  double 
costs,  notices  of  action,  limitation  of  actions,  and  pleas 
oft  he  general  issue  under  certain  AcU  of  Parliament," 
and  that  the  period  of  limitation  in  the  present  case 
was  thereby  extended  to  two  years  from  the  arising 
of  the  cause  of  action. 

B,  Stephens  in  support  of  the  demurrer. The 

plea  of  the  defendants  is  in  fact  a  plea  of  provisional 
limitation ;  and  the  only  question  in  the  case  is, 
whether  or  not  the  statute  6  &  7  W.  4,  c  C,  s.  8, 
is  repealed,  and  its  provisions  re-enacted  by  5  &  6 
Vic.  c.  97,  s.  5.  The  latter  Act  treats  of  actions 
brought  in  respect  of  anything  done  under  the  au- 
thority or  in  pursuance  of  the  former  Act,  and  it 
is  submitted  that  such  a  provision  applies  to  the 
matter  which  is  the  subject  of  this  action.  An  act 
of  negligence  done  by  a  railway  company  is  altoge- 


ther different  in  this  respect,  for  railway  oompaolea 
are  common  carriers,  and  an  act  of  negligence  on 
their  part  is  therefore  only  a  breach  of  their  com- 
mon  law  duty  as  such,  for  their  act  of  incorpora- 
tion only  enables,  and  does  not  compel  them  to  carry 
passengers,  it  only  compels  them  to  construct  a  liee 
for  the  purposes  of  transport ;  and  therefore  in  soch 
a  case,  a  provision  similar  to  that  in  5  &  6  Vic  c 
97,  would  not  apply.  This  distinction  is  well  founded. 
Palmer  v.  7%^  Grand  Junction  Bailway  CompoMy^ 
(4  M.  &  W.  749) ;  Carpue  v.  Tke  Londom  and 
Brighton  Railway  Company^  (5  Q.  B.  747.)  But 
in  this  case  the  defendants  are  comtituted  common 
carrries  by  their  act  of  incorporation,  and  they  could 
not  act  as  such  unless  under  its  provisions.  Sec* 
tlon  8,  clearly  shows  that  such  was  the  Intention  of 
the  L^slature;  and  it  further  appears  from  the  pro- 
visions of  8  &  4  W.  4,  c  115,  that  they  are  com- 
pelled to  construct  vessels  and  carry  on  the  passenger 
trade  Under  the  Railway  AcU  it  has  been  held 
that  when  such  powers  are  given  to  a  company  in 
derogation  of  their  common  law  riglit,  they  are  com- 
pellable hymandamui  to  perform  these  acts.  [^Pen* 
nefaiheTy  B. — They  are  compellable  to  make  the 
line;  for  in  such  cases  they  have  obtained  leave  and 
undertaken  to  make  a  railway,  and  it  would  be  a 
fraud  upon  the  public  if  they  abandoned  the  project: 
and  therefore  they  are  not  at  liberty  to  do  so,  or  to 
leave  the  line  incompleted,  but  in  the  case  of  com- 
mon carriers,  the  common  law  compels  them  to 
carry  goods,  and  therefore  the  Legislature  need  not» 
and  does  not  interfere  Therefore  in  the  present 
case  the  question  is,  whether  this  act  is  ^  anything 
done  in  pursuance  or  under  the  authority**  of  the 
Act  in  question.]  This  company  could  not  convey 
goods  or  passengers  unless  under  the  provisions  of 
this  Act,  at  least  in  the  manner  in  which  they  do 
so ;  and  therefore  the  act  complained  of  resU  on 
the  foundation  of  this  statute. 

Fitzgibbouy  Q.C^with  him  J.  F.  Townsend^LLJ).) 
contra. — This  statute  does  not  direct  the  companj 
to  do  the  Act  complained  of,  it  merely  gives  them 
certain  powers  for  the  purpose  of  facilitating  their 
mode  of  traffic  [^Pennefathert  £.-^1  can  easilj 
understand  provisions  in  such  Acts  applicable  to 
railway  companies,  which  could  not  be  applied  to 
a  company  of  this  nature ;  for  instance,  railway 
companies  have  frequently  to  take  lands,  and  oom« 
mit  acts  which  otherwise  would  amount  to  trespaas, 
and  therefore  such  provisions  are  intelligible :  but 
in  the  case  of  steam  packet  companies  the  sea  is 
open,  and  all  persons  can  pass  over  it,  which  is  not 
the  case  with  the  lands  of  a  private  person.  If  the 
company  found  it  necessary  to  take  lands  for  docka» 
there  might  be  an  analogy.]  The  statute  in  ques- 
tion was  merely  for  the  purpose  of  legalizing  and  in« 
creasing  the  powers  that  had  been  already  conferred 
and  was  not  intended  to  affect  them  as  to  their 
dealings  with  the  public  as  carriers,  but  in  their 
corporate  capacity  as  a  company.  They  wexe 
common  carriers  before  the  Act  was  passed,  and 
they  are  so  still,  and  their  powers  as  such  are  facili- 
tated by  this  Act.  If,  as  in  the  case  suggested  by 
Mr.  Baron  Pennefather,  they  had  taken  lands  for 
docks,  that  would  have  been  an  act  done  under  the 
authority  of  the  statute  i  but  it  is  to  be  observed 
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that  there  are  no  ttich  words  as  ^  done  in  pnrsuaoce 
of  this  Act"  in  6  &  7  W.  4»  c  C.  {^Pennefhther^ 
A— It  appears  to  me  tliat  the  latter  statute,  which 
is  the  sahject  of  the  defence  in  this  case,  contains 
a  olaose  passed  for  the  purpose  of  protecting  the 
company  in  reference  to  wliat  they  may  do  or  have 
done  as  soch,  not  limiting  them  to  anything  done 
under  the  provisions  of  the  Act  at  alL]  It  cannot 
be  alleged  that  an  act  of  negligence  is  an  act  done 
iiiider  the  aothority  of  this  Act  The  reason  of 
limiting  the  time  within  which  actions  are  to  be 
brought  against  companiee  of  this  kind  for  acts  of 
Mgligenoe  committed  by  their  servants  is,  because 
of  the  difficulty  that  may  arise  in  the  defence  of  such 
suits,  in  prododng  evidence  after  a  length  of  time, 
arising  IVom  the  fact  of  their  servants  being  com- 
pelled to  go  abroad.  The  court  will  not  stretch  the 
meaning  of  the  words  of  a  repealing  Act. 

J.  D.  FUxgeraid,  Q.  C,  in  reply.— The  object  of 
the  Legislature  in  passing  5  &  6  Vic  c  97,  s.  5,  was, 
to  assimilate  the  period  of  limitation  in  such  cases; 
and  not  to  eompd  the  public  to  search  through  the 
statute  boolc  in  order  to  ascertain  within  what  pe- 
riod such  actions  must  be  brought,  as  will  appear 
from  the  redtaL  It  must  be  considered  that  the 
8  &  4  W.  4,  c.  CX  V,  s.  8,  is  incorporated  with  6  k 
7  W.  4»  c  C.  It  may  be  urged  that  this  company 
traded  before  the  passing  of  this  Act,  but  if  they 
did  so,  it  was  not  ss  a  corporate  body. 

PsHNXFATHXB,  B.* — Upou  the  argument  of  the 
present  demurrer,  the  consideration  of  two  Acts  of 
Parliament  is  presented  to  the  court,  one  of  them  a 
local  and  personal  Act,  and  the  other  one  of  the 
general  statutes  of  the  realm.  Under  the  provi- 
sions of  6  &  7  W.  4,  c.  C,  1  will  assume  that  the 
City  of  Dublin  Steam  PaclLet  Company,  the  defend- 
ants IB  the  present  case,  were  incorporated ;  they 
existed  before,  but  under  that  statute  they  obtained 
several  additional  privileges :  it  was  provided  that 
no  action  should  be  brought  against  the  company 
for  any  act  done,  it  does  not  say  under  the  autho- 
rity or  in  pursuance  of  the  provisions  of  that  Act, 
but  done,  committed,  or  occasioned  to  any  ship  or 
passenger  or  goods  whatsoever,  unless  one  calendar 
month's  previous  notice  in  writing  shall  have  been 
given  to  the  defendants  by  the  party  commencing  such 
action,  nor  unless  such  action  shiall  be  commenced 
within  twelve  calendar  monthsfrom  the  time  that  the 
cause  of  action  arose.  The  provisions  of  this  Act  are 
olear  and  intelligible,  and  it  is  admitted  by  both 
ndes  that  if  this  statute  stood  alone,  it  would  afford 
the  company  a  suffident  defence  to  the  present  ac- 
tion ;  because  it  was  brought  afrer  the  time  limited 
by  that  Act.  But  it  is  contended  that  it  has  been 
repealed  by  a  general  statute  of  the  5  &  6  Vic  It 
ie  certainly  most  im|K>rtant  and  is  matter  of  great 
ooosequeace  to  the  public,  that  all  Icinds  of  actions 
brought  against  certain  bodies  should  be  subject  to 
the  same  regulations,  and  we  accordingly  find  that 
the  latter  Act,  5  &  6  Vic  o.  97,  s.  5^  provides  that 
divers  local  and  personal  Acts  relating  to  the  time 
of  limitation  of  actions  brought  for  anything  done 
in  pursuance  of  those  Acts,  should  be  repealed. 
The  Legislature  uses  unequivocal  language ;  but  it 
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is  contended  that  the  Legislature  have  thereby  Im* 
pliedly  repealed  the  section  of  the  former  Act,  by 
which  they  were  entitled  to  have  actions  brought 
against  them  within  a  period  of  twelve  months  after 
the  act  occurred.  It  was  optional  for  the  Legislature 
to  have  used  words  that  would,  beyond  all  question, 
have  settled  the  dispute  in  the  present  case,  but 
instead  of  using  words  of  this  Itind,  the  latter  sta- 
tute provides  that  all  such  actions  brought  against 
the  company  for  anything  done  '<  under  the  autho* 
rity  or  in  pursuance  of  any  such  Act  or  Acts** 
shall  be  brought  within  two  years  after  the  damage 
has  ceased ;  therefore  the  question  in  the  present 
case  is,  what  is  the  meaning  of  the  words  so  used, 
viz.,  **  any  act  done  *  under  the  authority  or  in  pur- 
suance' of  any  such  Act  or  Acts;"  and  can  it  be 
contended  that  where  these  persons  are  charged 
witli  so  negligently  conducting  the  management 
of  this  steam  •vessel,  whereby  the  plaintiff  has 
sustained  a  certain  loss,  that  act  was  done  in 
pursuance  and  under  the  authority  of  the  latter 
Act  of  Parliament  But  let  me  state  the  case 
in  a  different  manner.  Suppose  the  statute  of 
6  &  7  Wm.  4  had  been  altogether  silent  as  to 
any  period  of  limitation  in  reference  to  actions 
of  this  nature,  and  that  the  company  were  not  pro- 
tected by  any  clause  in  that  statute,  and  that  such 
a  loss,  as  in  the  present  case,  had  occurred,  and 
that  such'  an  action  as  the  present  liad  been  brought 
to  recover  com|>ensation  aher  a  period  of  two  years 
had  elapsed  since  the  loss  had  been  sustained, 
could  the  defendants  protect  themselves  by  con- 
tending that  they  had  been  acting  in  pursuance 
and  under  the  provisions  of  this  Act?  It  is  clear 
that  a  person  under  such  circumstances  sustaining 
a  loss  through  the  negligence  of  the  company, 
should  not  lose  his  right  of  bringing  an  action 
within  six  years.  Certain  decisions  upon  railway 
cases  have  been  cited  during  the  argument,  and  it 
appears  to  me  that  they  are  not  inapplicable  to  the 
present  case.  Railway  companies  are  corporations ; 
they  are  not  bound  to  transport  the  public  in  their 
carriages  under  their  act  of  incorporation,  but  if 
they  did  not,  railways  would  be  of  little  use,  and 
therefore  they  do  carry  persons  in  their  carriages ; 
but  can  it  be  said  that  such  is  an  act  done  under 
the  authority  of  the  Act,  although  it  is  an  act  for 
the  proper  performance  of  which  they  will  be  held 
responsible  in  consequence  of  their  common  law 
capacity  as  common  carriers.  Let  us  apply  tliis 
view  to  the  present  case.  If  the  Legislature  have 
thought  it  proper  that  all  actions  of  this  nature, 
whether  for.  torts,  or  founded  upon  contract,  should 
be  brought  within  a  limited  time,  and  that  the  right 
of  the  public  is  to  be  interfered  with,  in  one  case 
curtailed,  and  in  another  enlarged,  let  the  Legisla- 
ture say  BO ;  let  them  say  that  carriers  acting  un- 
der the  provisions  of  this  Act  regulating  the  Dub- 
lin Steam  Packet  Company,  shall  be  subject  to  a 
different  rule  of  law  from  common  carriers,  if  they 
think  fit ;  but  as  to  the  question  of  the  policy  of 
putting  these  carriers  upon  a  different  footing  from 
other  common  carriers,  it  would  be  a  clear  act  of 
injustice  to  the  public  I  conceive  that  what  the 
Legislature  meant  by  the  words  **  acts  done  under 
the  authority  or  in  pursuance  of  these  Acts**  were, 
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«nch  acts  as  these,  the  taking  of  lands  for  the  purposes 
of  the  railway,  the  necessary  acts  of  trespass  they 
must  commit,  and  things  of  that  nature ;  and  if  they 
do  an  intinry  in  the  exercise  of  such  powers  as  these 
given  by  the  Act,  they  become  liable,  as  is  stated  in 
this  statute,  for  things  done  professedly  under  the 
authority  of  the  Act,  (not  literally  under  its  autho- 
rity, for  if  these  acts  were  literally  under  the  au- 
thority of  the  Act,  they  would  be  protected,)  and 
in  cases  of  this  nature  they  would  be  entitled  to 
rely  upon  the  time  of  limitation  speci6ed  in  the 
Act*  We  are  bound  to  construe  this  Act  accord* 
ing  to  its  legal  meaning  and  signification.  It  is  al- 
leged that  this  is  a  remedial  Act,  and  therefore  that 
it  should  be  construed  liberally,  but  we  cannot  go 
beyond  its  clear  signification ;  and  this  rule  applies 
the  more  especially  in  modern  statutes,  in  which 
the  Legislature  are  peculiarly  bound  to  use  words 
according  to  their  legal  signification. 

Gbbenb,  B. — I  fully  concur  in  the  judgment  of 
the  court  as  to  the  construction  of  5  &  6  Vic  c  97 ; 
and  I  am  of  opinion  that  it  does  not  repeal  the 
provisions  of  the  former  statute  limiting  the  pe- 
riod for  bringing  oil  actions  against  this  company 
to  twelve  months.  At  the  time  of  the  passing  of 
5  &  6  Vic.  c.  97,  there  were  several  local  and  per- 
sonal Acts  in  force,  containing  clauses  providing 
for  the  limitation  of  the  bringing  of  actions  on  ac- 
count of  anything  done  in  pursuance  of  these  Acts. 
We  know  that  there  are  several  cases  of  this  nature 
arising  under  the  provisions  of  these  Acts,  and 
therefore,  the  Legislature  made  .use  of  the  words 
«<done  under  the  authority  or  in  pursuance  of  these 
Acts;  and  as  to  such  matters,  it  was  considered 
proper  that  a  difierent  period  of  limitatipn  should 
be  binding,  and  the  statute  of  5  &  6  Vic  c  97, 
therefore  provides  that  so  far  these  statutes  shall  be 
repealed :  and  the  meaning  of  these  words  was,  to 
repeal  these  clauses  only  so  far  as  related  to  acts 
done  in  pursuance  of  or  according  to  the  provisions 
of  these  Acts.  This  period  of  limitation  contem- 
plated by  the  6  &  7  W.  4,  c  C,  does  not  refer  to 
such  acts  as  these,  but  to  all  other  acts  done  by  the 
company  as  such,  out  of  which  an  action  may  arise ; 
and  therefore,  we  cannot  hold  that  this  latter  Act 
is  affected  in  this  respect  by  the  statute  5  &  6  Vic 
c97. 

Demurrer  overruled. 


COURT  OF  EXCHEQUER  CHAMBER. 

Registry  Appbals. 

MicuABLMAS  Tbbm,  1854. 

[Reported  by  Samubl  V.  Pbbt,  Esq.,  Barrister-at-Law.] 

[Coram  Cbampton,  Ball,  Jackbon,  and 

MOORB,  J.  J.] 

.Nolak's  case. — Nov.  30,  Dec.  2. 

Registry — Borough  Franchise — Rated  Occupier  of 

several  tenements — 13  4*  14  Vic.  cap.  69. 

A  was  the  rated  occupier  of  sewh-al  tenements^  the 
valuation  of  each  whereof  was  under  £8,  bui  which 
in  the  oggregate  ejsceeded  that  amount.  A  was 
returned  by  the  detk  cf  the  union  to  the  tffficer 
acting  as  ioncn  detk  of  the  borough  ofBf  and  was 


by  him  inserted  in  the  list  of  persons  entitled  to 
vote  as  rated  qcctipiers/br  the  said  borough.  The 
fuune  of  A  having  been  objected  to^  was  retained 
as  duly  qualified.  Held,  on  appeal^  that  A  was 
duly  qualified  within  the  IS  ^  14  Vic.  c.  69>  9. 5. 
The  following  case  was  stated  by  W.  M*Dermoit, 
Esq.,  Assistant  Barrister  for  Kerry  from  the  Revision 
Court  for  the  Borough  of  Tralee:  ••John  Nolan,  who 
was  returned  upon  the  town  clerk's  Ust  of  persons  ettv 
titled  to  vote  in  the  election  of  a  member  for  the  bu*- 
rough  of  Tralee  as  being  rated  in  the  last  rate  at  the 
net  annual  value  of  £8^  or  upwards,  was  objected  to 
by  Edward  Murphy  on  the  liat  of  voters  for  said 
borough.  It  appeared  in  evidence  that  the  said 
John  Nolan  was  rated  for  two  distinct  tenements  in 
the  original  rate-book,  one  of  said  tenements  being 
rated  at  £6  10s.,  the  other  at  £d  15s.  annually,  bol 
was  returned  in  the  clerk  of  the  union's  list,  trana* 
mitted  to  the  town-clerk,  and  alto  rn  the  Kst  fmb- 
lished  by  the  town-derk,  as  rated  in  the  sum  of  £10 
5s.,  being  the  aggregate  of  both  ratings  of  £6  10s. 
and  £3  15s.  It  was  contended  upon  the  part  of  the 
appellant  that  the  said  John  Nolan,  in  order  to 
enable  him  to  be  retained  upon  the  list  of  voters 
should  be  rated  for  one  tenement  in  the  full  sum  of 
£8 ;  and  that  as  he  was  not  rated  in  the  originnl 
rate-book  for  any  one  tenement  to  the  amount  of 
£8,  he  could  not  bring  to  his  aid  the  rate  made  on 
the  second  tenement.  But,  on  reading  the  fifth  sec- 
tion of  the  Idth  &  14th  Vic  c  69,  as  also  thed2nd 
and  3drd  sections,  and  also  the  forms  Nos.  6  and  7 
in  the  Schedule  B  to  the  Act  annexed,  1  was  of 
opinion  that  the  objection  of  the  affpellant  wa»  not 
sustainable  in  law,  and  I  admitted  the  Dame  of  the 
said  John  Nolan  to  remain  upon  the  list  of  votera» 
If  the  court  shall  be  of  opinion  that  the  said  Jolin 
Nolan  was,  under  the  circumstances  itforetaid,  a 
rated  occupier  of  lands,  tenements,  or  hereditaments 
within  the  said  borough,  rated  at  the  net  annual 
value  of  £6,  his  name  is  to  remain  upon  the  list  of 
voters ;  if  the  oourt  shall  be  of  a  contrary  opinion, 
his  name  is  to  be  expunged  from  said  list.'* 

Napier^  Q.  C,  Lane^  Q.  C,  and  W.  Hickson  on 
behalf  of  the  appellant. — The  several  rated  tene- 
ments  cannot  be  consolidated  in  order  to  make  a 
qualification  within  the  5th  section  of  the  Act.  It 
will  be  said  that  the  words  ••  any"  in  section  5  are 
distributive,  but  the  same  words  occur  in  section  I 
with  respect  to  the  county  qualification,  and  yet  it  is 
clear  from  sec  1 7  and  18,  where  the  words  •«  lands,^ 
&c  occur  without  ••any"  prefixed,  in  the  directions  to 
the  clerk  of  the  union  for  returning  the  list  of  rate- 
payers that  separate  tenements  in  counties  will  not 
qualify*  [Moore,  J. — The  words  in  section  5  ap* 
pear  to  me  to  be  large  enough  to  include  the  case 
of  separate  tenements ;  the  schedules,  referring  to 
both  county  and  borough  qualification,  speak  of  the 
lands,  &c  as  ••  rated  separately  or  together."]  That 
only  applies  to  the  case,  which  may  sometimes ooetir, 
of  adjoining  houses,  being  in  the  occupation  of  the 
same  person,  and  where  there  is  no  difficulty  in 
putting  him  down  in  the  list  of  rated  occupiers  as 
holding  both  premises  ;  but  in  the  case  before  the 
court,  where  the  premises  lie  detached,  there  b  no 
machinery  provided  by  the  Act  for  enabling  the 
clerk  of  the  union  to  return  the  party,     (n  the  Re- 
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form  Act,  2  ft  3  W.  4,  c.  88,  s.  5,  the  same  words 
are  used  with  relation  to  freehold  qualifications,  but 
then  it  is  declared  by  section  64  that  separate  free- 
holds shall  be  counted  as  one,  if  the  aggregate  shall 
amount  to  the  qualification.  No  such  clause  as  this 
occurs  in  the  present  Act,  and  this  omission  leads 
to  the  inference  that  separate  ratings  will  not  qua- 
lify. In  Gadsh^  y.  Barrow^  (1  Lutw.  142,)  it  was 
hflld  that  to  entitle  an  occupying  tenant  to  vote  for 
knights  of  the  shire  under  2  W.  4,  c.  45,  s.  20,  he 
must  be  liable  to  a  siugle  yearly  rent  of  not  less 
than  £50  payable  in  respect  of  lands  under  one 
landlord.  The  words  in  that  section  are  **who 
shall  occupy  a^s  tenant,  any  lands  or  tenements  for 
which  he  shall  be  bona  fide  liable  to  a  yearly  rent 
of  not  less  than  £50."  In  Deuhurst  v.  Fielden,  (7 
M.  &  G.  184 ;  8.  c.  1  Lutw.  274,)  it  was  held  that 
under  the  2  W.  4,  c.  25,  s.  27,  separate  buildings 
cannot  be  joined  to  make  up  the  required  value. 
The  110th  section  of  the  present  Act  allows  a  party 
who  has  been  improperly  omitted  from  the  rate- 
book to  claim  to  have  his  name  inserted,  but  it  does 
'not  reach  the  present  case,  as  there  is  no  remedy 
for  the  case  where  a  party  is  upon  th§  rate-book 
for  one  set  of  premises  and  has  been  omitted  for 
another.  Suppose  that  each  of  the  premises  which 
are  put  together  to  make  up  the  £B  qualification, 
were  rated  under  £4,  for  which  the  immediate  les- 
sor would  be  liable,  what  right  would  that  party 
have  to  be  put  on  the  register  ? 

Sir  C  CfLoghlen^  Q.  C  and  /.  C.  Neligan^  con- 
tra, for  the  respondent. — Gadsbj/  v.  Barrow  does 
not  apply  to  this  case,  as  that  section  of  the  Eng- 
lish Reform  Act  creates  a  franchise  altogether  dif- 
ferent from  the  present.  There  the  test  of  qualifi- 
cation was  the  rent;  here  it  is  the  rate.  Again,  in 
JQewhurU  v.  Fielden,  the  words  are  in  the  singular, 
**  any  house,  warehouse/*  &Cn  which  distinguishes 
the  case  from  the  present.  The  word  **  tenement" 
has  been  decided  to  be  a  nomen  collectionum  in  R. 
V.  Tadcastei\  (4  B.  &  Ad.  703);  R.  v.  Wootton,  (I 
A.  &.  E.  236);  i?.  v.  North  Coitingham,  (I  B.  ft 
C.  578).  The  64th  section,  with  respect  to  the 
putting  together  separate  freeholds  to  make  a  single 
qualification  of  the  value  prescribed,  is  declaratory 
as  well  as  enacting.  The  argument  drawn  from 
the  116th  section  is  fallacious,  because  it  is  only 
when  the  property  occupied  by  an  individual  is 
rated,  in  the  whole,  at  less  than  £4  per  annum, 
and  in  which  he  has  not  an  interest  greater  than  a 
tenant  from  year,  or  which  he  holds  under  a  lease 
or  agreement  made  after  the  passing  of  the  6  &  7 
Vic.  c  92.  Whatever  might  be  the  machinery  pro- 
vided by  the  Act  for  enabling  the  clerk  of  the  union 
to  return  parties  circumstanced  like  the  respondent 
here,  it  is  clear  that  here  he  has  actually  done  so, 
the  facfrof  the  identity  of  the  party  being  within  his 
knowledge.  There  is  nothing  in  the  llOth  section 
to  prevent  a  party  whose  name  has  been  omitted 
from  the  rate-book  with  respect  to  particular  pre- 
mises claiming  in  respect  of  those  premises. 

Cur.  adv.  vulU 

Dec.  2. — Crampton,  J.,  delivered  judgment^- 
We  have  arrived  at  an  unanimous  opinion  upon 
the  question  which  has  come  before  us,  and 
which    must    be   decided    upon    grounds  resting 


altogether  upon  the  construction  of  the  13  &  14 
Victoria,  c.  69.    The  qualification  which  the  ap- 
pellant relies  on,  as  the  ground  of  being  put  on 
the  register,  is  a  new  qualification  ;    not  one  of 
those  created  by  the  Reform  Act,  but  one  which  is 
for  the  first  time  provided  by  the  amending  Act, 
and,  therefore,  the  Reform  Act  itself  is  hot  an 
enactment  which  bears  directly  upon  the   ques- 
tion.   The  facts  upon  which  this  case  arises  are 
these: — The  appellant,    Mr.  Nolan,  was  return- 
ed  as  a   person  having  the  new  qualification  of 
an  occupier  rated  to  the  relief  of  the  poor  in 
respect  of  lands,  ftc,  of  the  value  of  £8  or  up- 
wards, and  in  having  been  returned  by  the  clerk 
of  the  union  as  qualified,  pursuant  to  the  Act  of 
Parliament,  as  an  occupier  of  several  premises  rated 
in  the  whole  at  £10  5s.      This  return  by  the  clerk 
of  the  union  was  made  to  the  town-clerk,  and  who 
thereupon  returned  him  on  the  list  of  rated  occu- 
piers, as  holding  premises  rated  at  £10  5s.     Prima 
facie  he  is  qualified,  and,  in  the  absence  of  objec- 
tion, he  would  remain  on  the  list  as  a  rated  occu- 
pier at  that  amount.     Then  the  objector  comes  in 
and  produces  the  rate-book,    and  shows  that  in 
the  rate-book  the  respondent  is  not  rated  for  one 
single  tenement  of  the  value  of  £8,  but,  in  point  of 
fact,  for  two  several  tenements,  one  of  the  value  of 
£3  1 5s.  and  the  other  of  £6  lOs.,  and  the  objector 
says  that,  in  order  to  entitle  the  respondent  to  the 
franchise,  he  should  appear  to  be  rated  for  a  single 
tenement  rated  at  £8  or  upwards.     If  that  position 
be  true,  the  objection  will  be  well  founded  ;  but  if 
the  true  construction  of  the  Act  be  that  the  same 
person  may  be  returned  as  the  occupier  of  different 
tenements  in  the  same  borough,  the  rating  of  each  of 
which  may  be  under  £8,  provided  the  whole  of  them 
taken  together  be  equal  to  it,  then  the  respondent 
is  entitled  to  be  returned.     It,  in  short,  resolves 
itself  into  a  question  of  the  construction  of  the  new 
Act.     Now,  in  order  to  solve  this  question,   va- 
rious statutes  have  been  referred  to,  rules  laid  down 
and  cases  cited,  but  they  have  thrown  no  light  on 
the  case,  except,  perhaps,  that  one  of  Z>«tAMr»<  v. 
Fielden,(7  M.&  Gr.l  84,)which  I  shall  briefly  after  ob- 
serve upon.  I  have  considered  the  construction  of  the 
recent  Act.     1  take  it  that  the  best  rule  for  the  con- 
struction of  an  Act  of  Parliament  is  to  look  at  it,  and 
to  take  the  grammatical  meaning  of  the  words,  and 
to  exercise  your  common  sense  in  arriving  at  the  true 
meaning  of  the  Legislature,  and  that  no  imaginary 
policy  ought  to  be  taken  as  operating  to  contract  the 
sense  of  words  seemingly  too  large,  or  to  narrow 
that  of  words  not  sufficiently  large.    I  shall  read  the 
words  of  the  Act  which  confer  this  new  qualification. 
Those  words  are  large  and  wide.     Are  they  large 
and  wide  enough  to  include  the  case  now  before  the 
court  ?     The  fifth  section  provides  that  "  in  addi- 
tion to  those  now  qualified  by  law  to  register  and 
vote  at  any  election  of  a  member  or  members  to 
serve  in  Parliament  for  any  citv,  town  or  borough 
in  Ireland,  ii)  virtue  of  any  qualification  not  requir- 
ing occupation,  every  male  person  of  full  age,"  &c. 
Then  come  the  material  words  **  who  shall  occupy  as 
tenant  or  owner,  within  any  city,  town  or  borough,  &c. 
in  Ireland,  any  lands,  tenements^  or  hereditatneniif 
and  shall  be  rated  under  the  last  rate,  &c.  as  occu- 
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pier  of  such  respective  lands,  &c.  at  a  net  annual 
value  of  £d  or  upwards"  shall  be  entitled  to  be  re- 
gistered as  a  voter.  Can  any  one  deny  that  the^e 
words  are  large  enough  to  apply  to  this  case  ?  There 
are  two  ingredients  required.  One  is  that  the  party 
In  question  should  be  in  the  actual  occupation  of 
the  premises,  and  the  other  is  that  those  premises 
should  be  rated  at  £8  or  upwards  in  the  last  poor- 
rate.  There  is  nothing  in  that  portion  of  the  Act 
of  Parliament  which  confines  this  qualification  to  a 
single  tenement.  In  order  to  sustain  the  objector's 
case  here,  we  should  limit  the  extent  of  the  words 
by  the  insertion  of  a  qualification  according  to  which 
the  party,  should  not  only  show,  in  order  to  entitle 
himself  to  register^  that  be  had  lands,  tenements, 
and  hereditaments,  but  that  the  rating  was  one  in 
respect  of  a  single  tenement  at  £8  or  upwards. 
Various  other  sections  of  the  Act  have  been  refer- 
red to  as  throwing  some  light  upon  tliis  question. 
We  need  not  stop  to  consider  the  force  of  the  7th 
section  wjith  respect  to  successive  occupation.  The 
Assistant  Barrister  relied  on  the  32nd  section, 
where  the  machinery  proiided  by  the  Act  is  put 
in  motion  to  carry  out  the  new  qualification.  The 
cleric  of  the  union  by  tl>at  section  is  to  make  oat 
and  transmit  to  the  town-clerk  a  list  of  every  male 
person  of  full  age,  who  shall  be  rated  in  the  then 
last  rate,  &c  as  the  occupier  of  any  lands,  tene- 
ments,  or  hereditaments,  situate  within  such  city, 
town,  or  borough  of  a  net  annual  value  of  £8  or 
upwards.**  We  are  called  upon  to  add  the  words 
'*  not  consisting  of  more  than  a  single  tenement**  to 
the  preceding  words  "  any  lands,**  &c.  The  section 
then  goes  on  to  provide  for  tlie  case  of  joint  occu- 
piers. The  33rd  section  shows  the  duty  of  the 
town-clerk,  who  is  to  make  out  a  list  of  every  such 
male  person  of  full  age  as  shall  appear  in  the  list 
transmitted  to  him  by  the  clerk  of  the  union  in  such 
respective  year  as  the  rated  occupier  or  one  of  se- 
veral such  ratedjoint  occupiers,  of  lands,  tenements 
and  hereditaments  situate  within  such  city,  town, 
or  borough  of  the  net  annual  value  of  £8  or  up- 
wards." In  passing  I  may  observe  that  the  argu- 
ment pressed  so  strongly  upon  the  court  was  that 
the  duties  of  the  poor-law  ofHcers  were  those  of 
mere  copyists ;  but  these  officers  are  bound  to  make 
inquires ;  and  if  they  choose,  they  may  have  assistance 
of  the  rate  collectors  ;  ^d  if  they  do  not  discbarge 
their  duties  according  to  tiie  Act,  they  not  only 
subject  themselve  to  the  penalties  assigned  by  the 
Act,  but  to  an  action  at  the  suit  of  the  party  in- 
jured by  that  default,  and  these  duties  they  cannot 
properly  discharge  biit  after  inquiry,  and  tliey  must 
verify  their  returns  upon  oath.  Now,  if  we  turn 
to  Schedule  B  of  the  Act,  and  look  at  Form  No.  6, 
(the  forms  are  declared  to  be  part  of  the  Act  of  Par- 
liament,) it  runs  thus:  "  List  of  male  persons  rated  in 
the  last  rate  under  the  Acts  for  the  Relief  of  the  Des- 
titute Poor,  as  the  occupiers  of  lands,  tenements,  &c. 
rated  separately  or  together  at  the  net  annual  value 
of  £8  or  upwards,  and  situate,'*  &c.  What  was  the 
meaning  of  the  preceding  words  in  the  5th,  32nd, 
and  d3rd  sections,  and  of  adding  to  them,  to  avoid 
misconception,  the  words  *'  rated  separately  or  to- 
gether?' There  may  be  cases  in  which,  pursuant 
to  the  Poor  Law  Acts,  each  tenement  must  be  se- 


parately rated,  and  this  form  contemplates  that 
being  the  case.     I  do  not  see  that  any  rational  con- 
struction can  be  given  to  this,  except  upon  i\\e 
supposition   that  an  aggregate  rating  of  several 
tenements,  which  individually  may  be  under  £8, 
ought  to  satisfy  the  requirements  of  the  statute. 
That  observation  is  applicable  to  the  list  furnished 
by  the  clerk  of  the  union.     Then  the  list  published 
by  the  town- clerk  is  nearly   in  the  same  terms, 
namely^  '*  List  of  male  persons  entitled  to  vote  in 
the  election  of  a  member,  &c.  as  being  persona 
rated  in  the  last  rate  under  the  Acts,  &c.  as  the 
occupiers  of  iands>  tenements,  &c.  rated  separately 
OP  together  at  the  net  annual  v«lue  of  £8,"  &c. 
There  the  word  is  not  "tenement"  but  **  fenementm,** 
&C.,  fn  the  plural,  rated  either  separately  or  toge- 
ther.   There  is  a  margin  for  objections  to  be  en- 
tered in  certain  cases,  and  the  town  clerk  is  bound 
in  such  cases,  provided  they  come  within  his  own 
knowledge,,  to  enter  object iwia.     It  woold  be  very 
improbable  that  such  a  notice  as  this  should  apply  to 
the  case  of  adjacent  premises  merely  detached  froiu. 
each  other,  and  not  to  those  where  they  are  each  situ- 
ated remotely.     Throughout  the  whole  of  the  Act, 
it  appears  to  us  that  the  case  (^  the  applicant  here 
distinctly  con>es  within  its  terms,  and  that  he  is  to 
be  cwisidered  to  be  a  rated  occupier  of  lands,  &c^ 
rated  at  £8  or  upwards..     I  was  struck  by  the  ar. 
gument  pressed  most  foreiUy  upon  us,,  on  the  part 
of  the  appellant,  that  whatever  might  be  the  case 
with  respect  to  the  duty  of  the  town  elerk  correct- 
ing the  return  of  the  clerk  of  the  umon,  if  the  rates 
were  severally  struck  upon  separate  tenements,  nt> 
machinery  exists  for  the  clerk  of  the  union  to  carry  n 
statement  into  his  list  that  such  a  party  was  rated  at 
£8  or  upwards.     Let  us,  however;  see  what  the  clerk 
6f  the  union  is  bound 'to  do?     He  Bnds,  suppose 
in  the  rate  book,  John   Smith  rated  at  £3 ;  again 
the  same  name  for  £3  9s.,  and  again  for  £6  15s. 
There  may  probably  be  several  John  Smiths,  but 
what  the  Act  of  Parliament  requires  him  to  do  is  to 
make  inquiry  of  the  collectors  and  to  satisfy  himself 
as  to  the  identity  of  these  several  John  Smitlia.     ff 
this  name  do  not  apply  to  the  same  individual,  then 
he  must  pass  it  by,  but  if  it  refer  to  the  same,  he 
must  add  the  several  amounts  together^  and  if  t)>e 
result  be  the  amount  required,  he  must  return  the 
individual  to  the  town  clerk.     Then  the  town  clerk 
is  to  publish  the  names  in  the  list  presented  to  hin^ 
and  among  them  he  must  publish  the  name,  mark- 
ing objections  against  every  name,  which  has  beef> 
pointed  out  in  the  first  place  by  the  clerk  of  the 
union.     The  latter  must  inquire  who  are  living  and 
who  are  dead.     He  is  bound  by  bis  oath  to  make 
that  inquiry,  and  he  gives  that  list  to  the  town  clerk. 
Prima  facie  when  that  list  is  published,  the  party 
is  entitled  to  be  put  on  the  register,  but  an  objector 
may  come  in.     But  suppose  the  case  of  tHe  name 
having  been  left  out  of  the  list  by  the  clerk  of  the 
union.     In  that  case  John  Smith  must  put  in  bi» 
claim,  and  in  that  claim  he  must  state  the  nature 
of  his  qualification.     That  comes  to  be  considered^ 
and  that  is  the  subject-matter  for  the  production  of 
evidence.     The  llOlh  section  gives  him  the  option 
to  come  in  and  have  the  rate  amended,  in  case  there 
be  an  omission,  and  so  he  has  an  opportunity  of 
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putting  his  name  upon  the  register.  The  objector 
may  say  that  there  are  several  John  Smiths,  and 
that  the  claimant  is  not  tlie  John  Smith  in  qaestion. 
The  Assistant  Barrister  most  decide  on  that  as  a 
question  of  fact ;  and  if  a  question  <^  law  arises  he 
may  decide  that  also;  as  in  this  ease,  where  a  ques- 
tion of  law  has  been  mooted,  namely,  as  to  the 
applicant  being  rated,  as  the  Act  requires.  The 
Assistant  Barrister  is  called  upon  to  pronounce  his 
judgment  upon  the  matter  of  law,  which  he  does, 
and  an  appeal  from  that  lies  to  this  court.  The 
•eoond  ofcgeotioD,  which  was  strongly  urged  against 
the  making  up  the  quantum  of  the  rate  by  putting 
together  a  numberof  separate  hereditaments,  where 
the  aggregate  was  above  the  required  value,  but 
each  separately  below  it,  was  founded  ii]>on  the 
authority  of  Dewhmrtt  v.  Fielden,  (7  M.  &  Gr.  164.) 
That  case,  however,  was  not  ad  idem  with  the  pre- 
sent That  case  'vfas  not  one  of  a  separate  rating,^ 
but  it  was  founded  on  the  27th  section  of  the  Eng-' 
Hsh  Reform  Act,  2  W.  4,  c.  45,  which  allows  a  man 
to  be  registered  **in  respect  of  any  house,  warehouse, 
counting  house,  shop,  or  other  buildings  being,  either 
separately  or  jointly  within  any  land  within  said  city, 
&c^  occupied  by  him  as  owner,  or  occupied  there- 
with by  him  as  tenant  under  the  iame  landlord,  of 
the  clear  yearly  value  of  not  less  than  £10.*'  In 
that  particular  case,  the  party  sought  to  register 
out  of  '*  a  jeiner'a  ahep,  warehouse,  and  land  in 
Thunder  and  Back-lane,  in  the  said  borough.**  One 
only  of  those  denominations,  taken  aeparately,  was 
within  the  view  of  the  Act  of  Parliament.  The 
Revising  Barrister  having  decided  that  the  claimant 
was  entitled  to  be  registered,  that  decision  was 
overruled  by  the  Court  of  Common  Pleas.  The 
distinction  is,  that  by  that  Act  it  is  provided  that  any 
4me  of  the  several  denominatioas  shall  entitle  the 
jsarty,  but  are  you  not  to  join  them  together  ?  But 
here,  in  the  late  Act,  not  only  nothing  is  said  against 
joining  them  ;  -bot  the  words  apparently  comprise 
jany  lands,  &c^  within  the  borough  la  respeist  of 
which  the  party  is  a  rated  occupier.  I  did  at  first 
think  that  the  Legislature  meant  a  single  rating 
here,  but  I  have  satisfied  my  mind  that  the  unity 
intended  by  the  Legislature  was  not  in  the  making 
of  the  rate,  but  in  respect  of  the  occupation  ;  and 
the  argument  arising  from  the  mischief  which  Chief 
Justice  Tindall  and  the  other  judges  point  out  in 
Dewkutit  V.  FieldeVf  will  be  avoided  by  our  taking 
that  view  of  the  Act.  The  party  must,  however, 
be  in  actual  occupation  of  the  premises  which  are 
the  subject  of  rating.  The  houses  may  be  in  sepa- 
rate parts  of  the  town,  but  still  there  is  a  unity  of 
occupation.  Here  the  premises  might  have  been 
adjoining  or  they  might  have  been  in  different  parts 
of  the  town,  but  still  the  occupation  thereof  must 
in  point  of  law  and  fact,  be  the  occupation  of  the 
aame  person.  An  arguoaent  has  been  advanced  on 
the  part  of  the  appellant  with  respect  to  the  omis- 
aion  in  the  Act  df  Parliament  of  a  clause  in  the  Re- 
form Act,  j(sec.  64,)  whereby  separate  freeholds 
might  have  been  put  together  to  make  up  the  ag- 
gregate value ;  the  omission  of  which,  in  the  pre- 
sent case,  is  contended  to  show  the  view  of  the 
Legislature  to  be  the  other  way.  But  that  clause 
refers  only  to  freeholds  and  is  not  required  here, 


for  there  is  a  new  qualification,  and  the  Legislature 
have  employed  large  terms  to  create  it.  And  if,  on 
the  whole,  the  rateable  value  Is  sufficient  to  make 
up  the  value  required  by  the  Act,  the  claimant  is 
substantially  a  rated  occupier  to  that  amount.  We 
are  therefore  of  opinion  that  the  decision  of  the 
Assistant  Barrister  in  favour  of  the  respondent 
should  be  affirmed. 

JuogvMfiit  a^TV/isd* 


Moose's  case. — Nov.  dO. 

Boi'ovgh  Franchise — Rated  Occupier — Evidence  oj 
Qualification^!^  ^  14  Vic.  c.  69- 

Where  the  name  of  A  appeared  on  the  ParHameHi" 
ary  Register'  of  the  borough  of  J  as  a  registered 
voter  in  respect  of  an  £&  tenement^  a  notice  ofob^ 

Jection  had  been  served  to  the  retention  of  his  name 
upon  the  town  cierk^s  list  fl/r  the  ensuing  year, 
and  at  the  Revision  Court  a  copy  of  the  above  re- 
gister  was  produced^  and  evidence  was  given  by 
the  clerk  if  the  union's  return  that  A  had  paid 
the  poor-rates  in  respect  of  the  premises  as  re* 
quired  by  the  13  S^  14  Vic.  cap.  69,  sec.  5,  but  no 

Jurther  evidence  of  occupation  was  given  ;  Held, 
that  thai  was  sufficient  prima  facie  ^evidence  to 
sustain  the  claim,  lAid  that  it  lay  upon  the  ob* 

jector  to  meet  the  same  withprorf  of  disquaUfi' 
cation. 

The  following  case  was  likewise  stated  by  Mr.  M*- 
Der  mott  for  the  opinion  of  this  court :  "  John  Moore, 
of  Bridge-street,  Tralee,  was  returned  upon  the 
town-derk's  list  of  persons  entitled  to  vote  in  the 
election  of  a  member  for  the  borough  of  Tralee, 
as  being  rated  in  the  last  rate  at  the  net  annual 
value  of  £8  and  upwards.  He  was  objected  to  by 
Chas.  Chute  on  the  list  of  voters  for  said  borough. 
The  said  John  Moore  then  produced  the  list  of  re- 
gistered voters,  or  the  copy  of  the  register  for  the 
present  year,  and  his  name  appeared  thereon.  He 
also  produced  the  list  or  return  transmitted  by  the 
clerk  of  the  union  to  the  town*clerk,  whereby  it  ap- 
peared that  the  said  John  Moore  was  a  rated  occu- 
pier of  lands,  tenements,  and  hereditaments  within 
the  borough  of  the  net  annual  value  of  £8  and  up- 
wards on  the  20th  day  of  July  last,  and  that  all 
poor-rates  payable  by  him  to  enable  him  to  be 
placed  on  such  list  had  been  paid^  and  the  Act  of 
the  13th  and  14th  Vic  cap.  69,  s.  55,  having  made 
the  evidence  so  produced  by  the  said  John  Moore 
prima  Jade  evidence  of  his  right  to  have  his  name 
inserted  on  the  register  for  the  next  ensuing  year, 
and  the  said  Charles  Chute  having  declined  to  pro* 
duce  evidence  to  sustain  his  objection,  although 
called  on  so  to  do,  I  allowed  the  name  of  the  said 
John  Moore  to  remain  on  the  list,  I  having  held 
that  under  the  circumstances  aforesaid  the  onus  of 
proving  the  disqualification  of  the  said  John  Moore 
lay  upon  the  objector.  If  I  decided  rightly  in  hold- 
ing that  the  onus  of  proving  the  disqualification  lay 
upon  the  objector,  the  name  of  the  said  John  Moore 
is  to  remain  upon  the  list.  If,  on  the  contrary,  the 
onus  of  further  proving  his  qualification  lay  upon 
the  said  John  Moore,  bis  name  is  to  be  expunged 
from  said  list.'' 
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Napier^  Q.  C^  Lane,  Qr  CW  and  W.  Hickstm 
for  the  appellant 

Sir  Colman  CyLimgMin,  Q.  G,  and^.  C.  NeUgan, 
for  the  respondeaU* 

Crampton^  J, — This  appears  to  us  to  be  a  clear 
case.  Two  docuraeots  have  been  given  in  evidenee, 
each  of  which  for  its  own  purpose  is  prima  fitcie 
evidence.  Neither  of  these  documenfcrj^er  se  would 
establish  a  prima  facie  case  of  the  respondent's  right 
to  be  placed  upon  the  register,  but  the  conburreoce 
of  both  would  make  such  a  case.  Unless  we  arrive 
at  the  conclusion  which  we  are  not  at  liberty  to  do, 
that  this  party  has  gone  out  of  possession  of  the 
premises  between  the  years  1853  and  1854,  he  ap- 
pears to  have  a  substantial  claim.  The  proviso  in 
the  65th  section  does  not  affect  this  case,  inasmuch 
as  the  exception  therein  excludes  the  case  of  rated 
occupiers.     This  party's  name  must  be  retained* 

Judgment  affirmed. 


Moroney's  case. — Nov,  80. 

Misnomer  in  rate-book — Power  of  Revising  Barris-' 
ter  to  rectify  misiakes~^\3  ^14  Vic,  c.  69,  s,  55. 

Where  a  parti/  has  been  erroneously  designated  in 
the  rate-book  as  John  My  and  it  was  proved  to 
the  satisfaction  of  the  Revising  Barrister  that  no 
such  person  as  "  John  M"  in  fact  existed^  but 

.  that  the  premises  in  question  were  and  had  for  a 
long  period  been  occupied  by  '<  James  M^'  and 
had  been  rated  in  that  name^  until  the  making  of 
the  rate  immediately  preceding.  Held,  thaty  un- 
der these  circwnstancesy  he  was  justi^^ed  in  re- 
taining the  name  of  **  James  3f*  on  the  listp  the 
error  in  the  rate  being  a  technical  one  within  the 
13  4-  14  Fur  c  69,  *.  108.* 


*  18  &  14  Vic.  0.  69,  8.  108.  eDsots  **  That  for  the  pur. 
poses  of  this  Act,  the  said  rate-books,  or  a  compared  copy 
thereof  or  any  part  thereof,  shall  be  prima  Jade  evidence  of 
the  several  matters  entered  or  stated  therein  ;  but  that  it 
shall  be  lawful  for  any  person  who  shall  have  duly  serred  a 
notice  of  claim  or  objection,  pursuant  to  the  prorisions 
faerein-before  contained,  to  prove  by  evidence  that  any  of 
the  entries  or  statements  therein  is  untrue  or  incorrect,  ex- 
.  eept  the  statements  or  entries  in  such  rate-boolcs  of  the 
yalue  of  any  lands,  tenements,  or  hereditaments,  as  to  which 
the  same  are  hereby  declared  to  be  conclusive  for  the  pur- 
poses of  this  Act." 

Sec.  115,  enacts,  "That  no  misnomer  or  inaccurate  des- 
cription of  any  person,  place,  or  thing  named  or  described 
in  any  schedule  to  this  Act  annexed,  or  in  any  rate,  list. 


The  following  ease  wa»  $km  rtated  from  Tralee 
Revision  Court :  *«  Jwnea  Moroney  who  claimed  to 
be  inserted  wpM  the  list  of  persons  entitled  to  vote 
in  the  dsetion  of  a  member  for  the  Borough  of 
Tmlee,  as  being  a  rated  occupier  of  lands,  tenemeutSt. 
and  hereditaments  in  said  borough  of  the  nett  an-. 
nual  value  of  £8,  was  objected  to  by  George  Ray- 
mond on  the  list  of  voters  for  said  borough.  It 
appeared  in  evidence  that  John  Moroney  was  the^ 
person  whose  name  appeared  in  the  rate  book  as 
rated  for  premises  in  the  square,  namely,  a  house, 
office,  and  yard,  at  the  annual  yearly  value  of  £24. 
That  there  was  no  such  person  as  John  Moroney, 
rated  as  occupying  a  house  or  other  premises 
in  the  Square  of  Tralee,  or  at  all  in  the  Borough 
of  Tralee ;  and  that  James  Moroney  had  occupied 
the  house,  office,  and  yard,  in  the  Square  of  Tralee 
for  upwards  of  ten  years,  and  had  always  been  rated 
for  same  until  the  last  rate  was  struck,  when  the 
name  of  *  John '  seemed  to  have  been  inserted  in 
mistake  for  <  James.'  I  considered  that  under  the 
115th  section  of  the  13th  and  14th  Vic.  chap.  69;  I 
had  power  to  admit  him  on  the  list  of  voters,  and 
I  inserted  his  name  thereon.  If  I  decided  rightly 
in  thus  inserting  his  name,  the  name  is  to  remain 
on  the  list;  if,  on  the  contrary  I  was  not  warranted 
in  law  in  inserting  the  name  on  the  list,  it  is  to  be 
expunged  therefrom.*' 

Napier y  Q.  C,  Laney  Q.  C.  and  P^.  Hickson  for 
the  appellant. 

Sir  C.  (JLoghkn  and  J.  C.  NeHgan  for  the  re* 
spondent. 

Cbampton,  J.  (after  stating  the  facts  as  set  forth 
in  the  case.) — It  has  been  argued  that  under  section 
115  the  Revising  Barrister  has  no  power  to  amend. 
If  he  had  no  power  to  go  outside  the  rate- book, 
that  would  be  so,  but  the  108th  section  eiMibles  a. 
party  to  supply  the  defect  by  evidence;  and  thea 
by  section  1 15  where  the  rate  is  good  in  substance^, 
that  is  to  be  sufficient,  and  a  verbal  or  technical  er<^ 
ror  will  not  invalidate,  provided  that  the  matter 
shall  be  sufficiently  understood  in  the  opinion  o{ 
the  Assistant  Barrister,  who  has  here  arrived  at  that 
conclusion. 

Jwi^fment  affirmed* 


or  copy  of  register  of  voters,  or  in  any  notice  required  by 
this  Act,  shall  in  anywise  prevent  or  abridge  the  operation 
of  this  Act  with  respect  to  each  person,  place,  or  thing  i 
provided  that  such  person,  place,  or  thing,  shall  be  so  d^ 
nominated  in  such  schedule,  rate,  list,  copy  of  register  of 
notice,  as  to  be  commonly  understood." 
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COURT  OF  CHANCERY. 

Michaelmas  Term,  1854. 

[B«porUd  bjr  BecbbbL.  Flbiu«o,  Esq.,  Barristeruat-Law.] 

bi  vn  MitTTCR  or  thb  Rsnbwable  Lbasbrold 

CoKVBBsrojr  Aot^^-Thackwbll  v.  Jbnkins 

No9.  11  and  IS. 

Benewable  Leasehold  Conversion  Act — Compensa- 
tion for  loss  of  Reversion — Covenant  in  (^ross-^ 
Mines  and  MiHerals-^-U  ^13  Vice.  105,  s.  o. 

Jl  lemsefor  lives  renewable  for  ever  wa$  sought  to  be 
€mverUd  into  a  foe^rm  grant  under  the  provi- 
mons  of\2  ^  i^  Vic.  c.  105.  The  original  lease 
^oniaimed  several  covenants  ingrossy  such  as  doing 
service  Mt  a  certain  manor  court,  bringing  com  to 
certain  mUlCf  amd  upholding  and  preserving  the 
trees  Mpon  the  premises  $  but,  by  indorsement  upbn 
the  lease  and  all  its  renewals,  the  property  in  the 
timber  on  the  estate  was  vested  in  the  petitioner. 
A»  order  having  been  made  by  the  Master  of  the 
Bolls  dedaring-the  petiiiomer  entitled  to  a  fee-form 
grant,  and  directing  a  rtfitenee  to  the  Master  to 
asfsertain  the  amount  of  oompensatidn  to  which  the 
respondent  mas  entitled  under  the  6th  section  ^ 
the  above  Ad,  for  the  lose  he  would  sustain  in  the 
WMrketable  value  of  the  land^  tirising  from  the 
conversion  of  the  lease  into  a  feefin-m  ffiant, 
H«14  (reversim^  the  order  ^  Ae  Master  of  ihe 
RoUe  so  forme  itrelated  to  me  matter  dfcompen- 
eationj  thai  the  respondent  under  0ie  circumitan- 
ess,  was  not  tniitled  to  eompensationfor  the  loss 
.  ^the  rev^siosC 

M^ms,  mintredh  attdroyakies,  are  not  devested  out 
oflherevereiomarby  ike  grant  (fa  feeform  estate 

.  unsUr  this  Act*  ' 

Id  re  L«vle6i»  (7  Ir.  Jur.  18>)  approved  of 

This  case  came  before  the  court  upon  appeal  from 
the  order  of  the  Master  of  the  Rolls  of  the  14th  of 
Joly,  1854,  whereby  it  was  referred  to  the  Master 
to  report  what  amount  of  coropeDsation  the  respon- 
dent was  entitled  to,  under  the  provisions  of  12  & 
13  Vic.  c  105,  sec.  5,  for  loss  sustained  by  him  in 
the  marketable  value  of  the  lands  of  Cherry  mount 
end  BalWrussel,  in  the  County  of  Waterford,  by 
means  of  the  conversion  of  the  leases  of  those  lands, 
which  were  for  lives  renewable  for  ever,  into  fee  farm 
leases  under  the  provisions  of  the  Act  above  refer- 
red to.  The  lease  of  the  lands  of  Cherrvmoun|  was 
made  in  the  year  1749,  by  John,  Earf  of  Grand!- 
•on,  to  Joseph  Freeman,  his  heirs  and  assigns,  for 
lives  renewable  for  ever,  "reserving  to  the  said  £iiri, 
his  heirs  and  assigns,  all  woods  and  underwooda, 
limber  and  timber  trees,  and  all  mines,  mIneraU, 
and  other  royalties,*'  with  rights  of  hunting,  bawk- 
iag,  fishing  and  fowling;  but  by  deed  indorsed  upon 
this  lease,  and  of  the  same  date,  the  lessor  granted 
to  the  lessee,  his  heirs  and  assigns,  all  ^he  timber 
and  trees  then  growing,  or  which  should  hereafler 
grow  iuK>n  the  demised  lands.  By  mesne  assigiH 
BMMfi^  the  reversion  upon  this  lease  became  vested 
in  the  present  respondent,  and  the  interest  in  the 
lease,  timber  and  trees,  became  vested  in  the  peti- 
tioaer.  The  last  renewal  was  wade  by  the  respon- 
dent to  the  petitioner,  by  indenture  bearing  date 
the  25th  of  Feburary,  1954,  and  by  an  express  pro- 


viso in  this  renewal  it  was  made  subject  to  the  pe- 
titioner's right  to  timber  and  trees,  and  an  indorse- 
ment was  executed  upon  the  latter  lease  similar  to 
that  originally  executed  upon  the  deed  of  1749. 
The  original  lease  of  the  lands  of  Ballyrussel  was 
made  in  the  year  1769,  whereby  Hugh  Swaine  de- 
mised these  lands  to  John  Parker,  his  heirs  and 
assigns,  for  lives  renewable  for  ever,  excepting 
thereout  to  the  grantor,  his  heirs  and  assigns^  <<all 
mines,  minerals  and  royalties  whatsoever,  (save  all 
timber  and  trees,  same  being  thereby  granted  to  the 
said  John  Parker,  his  heirs  and  assigns,)"  with 
power  of  ingress  and  egress  in  reference  to  the  same, 
and  rights  ef  huntings  hawking,  fishing  and  fowl- 
ing. The  estate  in  the  latter  lease  and  the  rever- 
sion therein  i>ecame  vested  in  the  same  parties  as 
the  former;  and  the  last  renewal  of  the  latter  lease 
was  also  made  by  the  respondent  to  the  petitioner 
in  the  year  1854.  Both  the  respondent  and  peti- 
tioner became  owners  of  their  respective  estates  in 
these  lands  by  conveyance  from  the  Commissioners 
of  the  Incumbered  Estates  Court.  There  were 
several  covenants  in  gross  in  these  leases,  and  their 
renewals,  in  reference  to  preserving  trees ;  dping 
service  at  a  certain  Manor  Court;  bringing  corn  to 
cerUin  mills,  &C.,  which  had  been  inserted  in  the 
drafts  of  the  fee  farm  grants.  The  order  of  the 
Master  of  the  Rolls  was  as  follows: — "  It  is  ordered 
and  dedared  by  the  Right  Hon.  the  Master  of  the 
Rolls  that  the  petitioner  is  entitled  under  the  pro- 
visions of  the  Renewable  Leasehold  Conversion 
Act,  to  fee  farm  grants  from  the  respondent,  Tho- 
mas Lotwon  Jenkins,  of  the  messuages,  lands,  and 
tenements  respectively  demist  by  the  said  leases 
of  the  Srd  October,  1749,  and  the  2nd  August, 
1769^  in  the  petition  mentioned;  and  let  it  be,  and 
it  is  hereby  referred  to  the  Master  of  this  court  iu 
rotation,  to  inquire  and  report  the  amount  of  com- 
pensation to  which  the  said  respondent  is  entitled, 
under  the  5th  section  of  the  said  Act,  for  the  loss 
which  win  take  place  in  the  marketable  value  of 
the  said  respondent's  estate  and  interest  in  the  said 
messuages,  lands,  and  tenements  demised  by  the 
said  leases  respectively,  by  the  conversion  of  his 
estate  in  the  reversion  in  the  said  messuages,  lands, 
and  tenements  demised  by  each  such  lease  unto  an 
estate  in  fee  farm  rent,  and  let  it  be  hereby  further 
referred  to  the  said  Master  to  inquire  and  report, 
in  case  the  petitioner  and  respondent  shall  differ 
about  the  same,  as  to  the  amount  of  the  fee  farm 
rents  to  be  made  payable  by  snch  grants  respec- 
tively) and  whether  any  fines  or  interest  thereouf 
or  fses  are  payable  I^  uie  petitioner  to  the  respon* 
dent  before  the  execution  of  the  said  respective 
grants  in  foe  farm ;  and  whether,  and  what  arrrear 
m  the  rents  reserved  by  the  said  leases  respectively 
is  dne  by  the  petitioner  to  the  respondent,  and  let 
the  said  Master  settle  and  approve  of  the  drafts  of 
the  said  fee  farm  grants,  if  the  petitioner  and  re- 
spondent shall  diifer  about  the  same,  and  the  coui  t 
doth  reserve  further  order  and  the  question  of 
costs.*" 

^^^9  Q'Cy  for  the  respondent,  cited  In  re  Lau;* 
lese,  owner.  Campion,  petitioner,  (7  Ir.  Jur.  IS.) 

Christian,  Sergt.,  ^with  him  Hughes,  Q.C)  con- 
tra.—  The  order  of  the  Master  of  the  Rolls  nrerely 
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states  that  the  petitioner  is  entitled  to  a  fee-farm 
grant,  directing  the  Master  to  ascertain  whether  or 
not  he  is  entitled  to  compensation.  The  principal 
question  of  compensation  will  be  in  reference  to  a 
quantity  of  underwood,  which  is  not  included  in 
the  indorsement.  It  is  of  great  value,  as  affording 
cover  for  game,  and  the  respondent  will  lose  the 
benefit  of  it  unless  compensation  be  awarded.  The 
other  question  is  in  reference  to  the  covenants  in 
gross,  which  appear  in  the  leases  sought  to  bo  con- 
verted into  a  fee-farm  grant  Under  these  leases, 
and  ibeir  renewals,  the  respondent  was  entitled  to 
a  renewal  of  these  covenants,  which  was  necessary, 
these  covenants  not  running  with  the  land ;  but  un- 
der this  grant  they  will  cease,  and  therefore  com- 
pensation should  be  awarded.  These  are  proper 
matters  for  the  consideration  of  the  Master  in  re- 
ference to  compensation. 

J.  S.  Townsend  in  reply.— It  appears  from  sec- 
tion 4  of  the  Leasehold  Conversion  Act  that  cer- 
tain rights  of  the  reversioner  may  be  commuted  by 
oonsent,  and  the  grant  so  far  modified  that  royal- 
ties, mines,  timber,  aud  the  like,  may  be  dis- 
posed of,  but  the  respondent  has  not  thought  it 
necessary  to  avail  himself  of  that  provision.  The 
only  property  of  that  nature,  of  any  imporUnce  in 
the  present  case,  was  the  timber ;  and  as  to  that  all 
controversy  is  retnoved  by  the  indorsement  on  the 
lease,  -and  therefore  the  reversioner  is  aot  entitled 
to  compensation  for  what  he  did  not  lose ;  nor  is 
he  asked  to  abandon  anything.  The  order  in  the 
present  case  is  precisely  similar  to  that  made  in  E^ 
parte  KnoXy  (2  Ir.  Ch.  Rep.  60,)  in  which  case  the 
Master  of  the  Rolls  clearly  expressed  his  opinion 
that  it  was  for  the  loss  of  the  reversion  alone  that 
the  reversioner  was  entitled  to  compensation,  and 
the  converse  of  that  proposition  has  since  been  de- 
cided by  the  Privy  Council  in  the  case  alluded  to. 
As  to  the  alleged  loss  that  may  arise  to  the  rever- 
sioner in  reference  to  the  underwood,  as  cover  for 
game,  it  does  not  appear  that  such  rights  existed 
in  the  year  1749,  when  the  original  lease  was  made, 
or  at  all  evenU  that  they  were  of  any  value.  This 
case  is  similar  to,  and  to  be  ruled  by  the  decision 
of  the  Privy  CounciL 

Lord  Chancellor. — Tbe  only  difficulty  1  feel 
in  this  case  is,  not  as  to  the  question  of  compensa- 
tion, but  how  this  fee-farm  grant  is  to  be  framed. 
The  eiiect  of  the  indorsement  upon  the  original 
lease,  and  the  renewals  under  it,  is  to  nullify  the 
question  as  to  any  right  of  the  reversioner  to  com- 
pensation for  timber.  It  is  a  singular  mode  of  dis- 
posing of  the  timber,  but  it  appears  to  have  been 
adopted  in  all  the  renewals.  As  to  the  question 
whether  or  not  the  landlord  is  entitled  to  compen- 
sation for  the  mere  conversion  of  the  estate,  I  am 
bound  to  follow  the  decision  that  has  already  been 
pronounced  by  the  Privy  Council — a  decision  in 
which  I  fully  concur.  The  remaining  question, 
therefore,  is,  whether  there  is  anything  further  in 
the  case  entitling  the  landlord  to  compensation. 
The  affidavits  do  not  allege  any  certain  loss ;  and 
1  do  not  think  that  any  valuator  could  say  whether 
there  was  one  farthing  difference  in  value  between 
what  the  reversioner's  estate  has  been  under  the 
Itast',  and  b  to  be  uuder  the  fee-farm  grant.      As 


to  section  4,  it  provides  that  where  certain  rights 
exist  in  the  landlord,  the  parties  may  agree  to  vary 
the  amount  of  the  fee-farm  rent  to  be  paid  accord* 
ingly:  that  section,  therefore,  implies  that,  except 
as  to  such  rights,  the  parties  shall  stand  in  etatu  quo 
as  under  the  former  leases  ;  but  I  do  not  think  it 
follows  from  that  section  that.  In  case  the  parties 
shall  not  agree  as  to  those  rights,  that  there  is  to 
be  compensation  awarded  to  the  landlord.  I  shall 
look  into  the  Act  of  Parliament,  and  the  documents 
connected  with  the  case  before  I  frame  the  order. 
As  to  the  covenants  in  gross,  I  conceive  that  the 
statutes  remove  all  right  to  compensatioo  as  to 
them,  but  in  the  present  case  it  would  be  exceed- 
ingly hard  to  say  what  is  the  value  (^  the  right  of 
renewal  of  these  covenants.  I  do  not  think  it  pro- 
bable that  this  case  will  be  a  precedent  for  the  iii-> 
ture,  as  an  indorsement,  such  as  appears  upon  the 
original  lease,  is  not  likely  to  be  met  with  in  other 
cases. 

^ov.  16. — LoBD  CitANCBixoR. — Whcu  thfs  case 
was  at  the  hearing,  I  stated  what  I  conceived  my 
order  would  be,  and,  afler  having  considered  the 
provisions  of  the  Act  and  the  documents  connected 
with  the  case,  I  see  no  reason  for  changing  the 
opinion  I  then  formed,  as  I  can  discover  nothing 
to  warrant  such  a  reference  as  the  petitioner  seeks 
by  his  present  application.  The  Judicial  Committee 
of  the  Privy  Council  have  decided  that  the  meie 
destruction  of  the  reversion  by  the  conversion  ai 
the  renewable  leasehold  into  a  fee-form,  is  not  such 
an  element  for  compensation  as  can  be  at  all  appre- 
ciated,  and  that  section  5  of  the  Renewable  Lease- 
hold  Conversion  Act  does  not  warrant  any  such 
idea,  inasmuch  as  that  Act  does  not  contemplate 
any  inquiry  as  to  the  mere  vulue  of  Che  reverdon. 
That  being  so,  as  to  the  ordinary  parts  of  the  lease» 
it  has  been  further  suggested  that  there  were  also 
special  provisions  in  reference  to  timber,  the  preser- 
vation of  which  was  protected  by  covenants;  thelat* 
ter  being  covenants  in  gross,  which  would  not  come 
within  the  provisions  of  the  Act,  as  it  only  provides 
for  covenants  running  with  the  land  as  between 
landlord  and  tenant ;  and  therefore,  that  after  any 
alienation  of  the  land  they  would  cease  to  affect  it» 
at  least  in  the  way  of  any  legal  remedy.  But  it  is 
to  be  remembered  that  these  covenants  were  cove- 
nants in  gross  before  the  proposed  fee-farm  grant, 
and  therefore,  were  in  the  same  position  as  they 
will  be  in  after  the  conversion,  with  this  difference, 
that  a  new  tenant  might  become  personally  bound 
by  them  if  it  became  necessary  for  him  to  renew  the 
lease ;  but  I  cannot  find  in  the  Act  anything  as  to 
affixing  a  value  to  such  a  possible  incidental  advan- 
tage. I  do  not  know  even  how  a  value  could  be 
affixed  to  the  difference  between  a  covenant  in  gross, 
and  one  running  with  the  lands,  and  still  more 
difficult  would  it  be  to  assign  the  value  of  such  aa 
occasional  renewal  of  a  covenant  in  gross ;  indeed 
it  is  most  probable  that  few  of  those  persons  em- 
ployed for  the  purposes  of  valuation,  could  compre- 
hend the  distinction  between  a  covenant  in  gross 
and  one  running  with  the  land.  With  respect  to 
royalties,  the  portion  of  the  Act  now  under  consi- 
deration does  not  deal  with  cases  of  this  nature,  the 
9th  section  having  expressly  provided  for  all  such 
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questions  to  the  fullest  extent,  and  the  conversion 
will  io  bo  way  diminish  any  such  rights  as  those 
claimed  byjihe  respondent.  Therefore,  it  appears 
to  me  that]  there  is  nothing  in  the  present  case  to 
entitle  the  landlord  to  compensation,  there  being  no 
sound  distinction  between  the  present  case  and  that 
already  a<\^udicated  upon  by  the  Privy  Council. 
The  portion  of  the  order  therefore,  which  directs  a 
refereoce  as  to  compensation,  must  be  strucic  out. 

Rule  aecordingly. 

Rtenk  tf.  Coleman. — Dec,  2. 

Pixtctiee — Cause  petition — ^Veriftfing  ajidemt — 
Chancery  Regulation  Act,  section  15. 

AppUcalion  for  a  reference  under  the  Iblh  section 
of  tke  Chancery  Regulation  Act^  where  the  peti- 
tion was  verified  not  by  the  petitioner^  hut  by  his 
soUcitOTy  whose  affidavit  stated  that  he  was  aware 
of  the  circumstances  of  the  case,  and  had  prepared 
the  mortgage  deed  (the  petition  being  to  foreclose), 
and  that  he  was  also  a  relessee  to  uses  tJiereun- 
der^  granted. 

J,  Keman  applied  for  an  order  under  the  1 5th  sec- 
tion of  the  Chancery  Regulation  Act. — The  only 
peculiarity  in  this  case  is,  that  the  petitioner,  who 
k  resident  at  Toulouse,  has  not  been  able  to  verily 
the  contents  of  the  cause  petition,  but  it  is  verified 
by  his  solicitor.  The  prayer  of  the  petitioner  is 
for  an  order  to  raise  the  amount  of  a  sum  mort- 
gaged or  for  foreclosure;  and  the  solicitor  states 
that  he  is  acquainted  with  the  circumstances  of  the 
case,  and  the  contents  of  the  petition,  which  he 
verifies,  having  been  the  party  who  prepared  the 
mortgage  deed  in  question,  under  which  he  is  also 
a  relessee  t9  uses. 

The  LoBO  Chanc£ixor  made  the  order  sought. 

Order  granted.. 
—4 — 
ROLLS  COURT. 
[B^ortedby  O.  O.  Mallet,  Esq.  BarrUter-at-Law.] 

Saunders  v.  Saunders. — Dec,  9. 
Setting  down  Cause  Petition — 18M  and  27 0i 
General  Orders — Setxice. 
Where  notice  of  a  cause  petition  was  sent  to  a  soli" 
dtoTf  supposed  to  be  the  general  solicitor  of  re- 
tpondenisy  on  the  18/A  of  Marehy  and  he  on  the 
2l2nd  acknowledged  its  receipt,  and  undertook  to 
appear  on  receiving  a  copy  of  the  petition,  and 
mme  hesving  been  sent  as  required  on  the  ^drcf, 
tke  solicitor  entered  an  appearance  for  the  defsn^ 
dants  on  tke  25th  of  March,  and  the  registrar  re- 
fowedto  set  down  tke  petition  in  Michaelmas  Term, 
an  tke  ground  tkat  two  whole  Terms  had  elapsed 
underdo  27 tk  General  Order, from  the  time  when 
it  m^hi  have  been  set  down  for  hearing,  and  that 
■  4kar^b^^ke  petition  stood  tUsmisited.     Held,  tke 
'i''''r9ffistrar  was  right  in  so  deciding,  as  (he  service 
was  to  be  deemed  as  eficied  on  the  IQth,  but  tke 
court  directed  the  petition  to  be  reinstated  under 
ike  special  circumstances  of  tke  case. 
(fRiordan,  for  ihe  plnintifT,  moved  that  the  regis- 
trar of  this  court  do  set  down  for  hearing,  as  of 
SatQrday»  the  25th  day  of  November  last,  the  cause 


petition  in  this  matter,  and  that  same  should  be 
deemed  and  taken  as  if  set  down  on  that  day,  or 
that  the  petition  be  reinstated.     The  petition  was 
filed  on  the  16th  of  March,  the  notice  was  not  served 
on  either  of  the  respondents,  one  of  them  being  re- 
sident in  England.     The  solicitor  for  the  petitioner 
hearing  that  a  Mr.  Dalton  had.  acted  in  some  mat- 
ters as  solicitor  for  the  respondents,  he,  on  the  18th 
of  March,  enclosed  copies  of  the  notice  of  filing  the 
petitioiY  in  a  letter,  aslcing  him  (Mr.  Dalton)  to  ap- 
pear for  the  respondent,  in  order  to  obviate  the 
necessity  of  sending  a  process-server  for  the  pur- 
pose of  serving  them.     On  the  22nd  of  March  Mr. 
Dalton  answered  that  letter,  .stating  he  would  ap- 
pear for  the  respondents  if  petitioner  would  lend 
him  a  copy  of  the  petition.     On  the  next  day  (the 
23rd)  petitioner's  solicitor  sent  a.  copy  of  the  peti- 
tion, and  on  Uie  5^th  Mr.  Daltoa  appeared  for  both 
respondents,  and  on  the  1st  of  May  he  filed  an  afll- 
davit  on  behalf  of  one  of  the  respondents.     On  pe- 
titioner's solicitor  applying  at  the  office  on  the  25th 
of  November  to  set  down  the  cause  petition,  the 
registrar  refused,  on  the  ground  that  it  stood  dis- 
missed under  the  17th  and  27r.h  General  Orders, 
not  having  been  set  down  for  hearing  within  two 
whole  Terms  aller  the  time  it  might  have  been  set 
down  under  the  18th  General  Order.    Counsd  con- 
tended that,  counting  the  21  days  from  tlie  ISth  of 
March,  the  21  days,  exclusive  of  Sundays,  did  not 
expire  until  the   ISth  of  April;  and,  as  the  15th 
was  the  first  day  of  the  next  subsequent  Term,  two 
whole  Terras  only  could  be  considered  as  elapsing, 
on  the  presumption  that  the  service  counted  from 
the   18th.      [The  Master  of  the  Rolls  dissented 
from  the  computation   of  the   time,  as   assumed 
by  counsel,  to  be  exclusive  of  Sundays.}    Then, 
computing  the  time  from  the  25th,  when  the  soli- 
citor appeared  for  the  respondents,  and  thereby  re- 
cognized the  service,  the  time  would  not  expire  until 
after  the  first  day  of  the  then  ensuing  Term. 

R.  Stephens  conirsi, — The  first  part  of  the  appli- 
cation— that  the  registrar  should  be  directed  to  set 
down  the  cause  petition,  cannot  be  sustained,  as  the 
registrar  was  clearly  right  in  his  construction  of  the 
General  Orders.  As  to  the  second  branch  of  the 
application,  tliere  are  no  special  circumstances  in 
this  case.  If  the  registrar  was  justified  in  refusing 
to  set  down  the  petition,  that  is  the  result  of  peti- 
tioner's own  laches.  At  all  events,  if  the  court 
should  be  of  opinion  that  the  petition  should  be 
reinstated,  the  respondents  should  have  copies  of 
several  affidavits  in  reply,  which  have  been  filed  on 
the  day  before  the  cause  was  attempted  to  be  set 
down,  and  also  further  time  to  answer  them. 

Master  of  the  Rolls. — I  have  no  doubt  upon 
my  mind  that  the  registrar  was  correct  in  consider* 
ing  that  this  petition  stood  dismissed  under  the 
General  Orders.  The  service  on  the  solicitor  on 
the  18th  was  a  substitution  of  service,  which  was 
afterwards  adopted ;  the  respondents  must,  there* 
fore,  be  considered  as  having  been  served  from  that 
date,  and  if  so,  the  petition  might  have  been  set  down 
in  three  weeks  from  the  Idth.  But,  under  the  special 
circumstances  of  the  case,  I  will  reinstate  the  petition, 
petitioner  to  pay  £4,  the  costs  of  this  motion,  the 
respondents  to  have  three  weeks  to  answer  the  affi 
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daviu  filed  by  the  petitioner,  vho  is  to  furnisb 
copies. 

NoTB.— Ab  to  the  praotica  in  reinstatiiig  petitioni,  see 
Ca$san  y.  Cafr,  (2  Ir.  Ch.  Rep.  577) ;  and  as  to  bills,  1 
Dan.  Ch.  Pr.  784.— Kep. 

♦ 

COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Tebm,  1854. 

[Beported  by  FtoBEVoa  M^Cabtht,   Esq.*  and  Samubl 
y.  P2BT»  Esq.,  Barristers-at-Law.l 

DixoN  V.  Fraitks.— iVbremftsr  11. 
Practice '^  Setting  aside  pleas. 

In  an  action  against  a  justice  of  the  peace  for  false 
imprisonment  of  the  plaintiffs  an  infant  of  tender 
years,  pleas  justifying  the  trespass  on  the  ground 
that  the  defendant,  by  command  of  the  Queen,  ap- 
prehended  and  detained  the  plaintiff' with  his  own 
free  will,  ifi  order  that  he  might  not  be  tampered 
with  in  respect  to  a  prosecution  against  his  fa* 
ther  for  JeUmy,  in  which  he  was  a  material  wit' 
ness,  was  set  aside  by  the  court  on  a  motion  under 
16  ^  17  Ftc.  cap.  1 13,  s.  83,  without  putting  the 
plaintiff  to  demur, 
M'Donagh,  Q.C.,  (and  D.  C.  Heron,)  on  behalf  of 
the  plaintiff,  moved  to  set  aside  the  defendant's  pleas 
under  the  83rd  section  of  tbe  Common  Law  Proce- 
dure Act  as  being  embarrassing,    or  for  liberty  to 
demur,  and  at  the  same  time,  under  the  59th  sec- 
tion, to  file  a  replication  to  the  effect  that  the  pro- 
visions of  the  14  &  15  Vic«  cap.  93,  s.  13,  as  to  the 
compulsory  attendance  of  witnesses  before  justices, 
had  not  been  complied  with  by  the  defendant,  and 
that  the  authority  of  the  Crown  for  the  arrest  of 
the  plaintiff  had  not  been  exercised  according  to  the 
known  laws  of  the  realm.    The  action  was  brought 
for  the  false  Imprisonment  of  the  plaintiff,  and  the 
plaint  averred  that  "the  defendant  arrested  the 

Slaintiff,  and  imprisoned  him  for  one  month  in  the 
laryborough  gaol."  To  this  the  defendant  plead- 
ed :  "  that  whilst  the  said  F.  B.  Dixon  stood  charged 
with  a  felony  of  conspiracy  to  murder  one  T.  Brophy , 
and  before  the  trial  of  the  said  felony,  it  appeared 
to  our  sovereign  lady  the  Queen  that  the  said  Frank 
Edward  Dixon  beins;  then  an  infant  of  tender  years 
and  under  the  age  of  seven  years,  would  be  a  mate- 
rial and  important  witness  to  be  thereafter  examined 
upon  the  prosecution  of  the  said  Frederick  Beverly 
Dixon  on  (he  charge  aforesaid,  and  in  support  of  the 
charges,' and  accordingly  the  said  defendant  being 
then  a  magbtrate  and  justice  of  the  peace  for  the 
Queen's  County,  by  command  of  our  lady  the  Queen 
to  him  for  that  purpose  given,  and  as  her  servant, 
and  on  her  behalf,  caused  the  said  Frank  Edward 
Dixon  with  liis  own  free  will  to  be  brought  before 
him  and  detained,  to  the  end  that  the  said  Frank 
Edward  Dixon  might  not  be  tampered  with  or  in- 
terfered with  by  the  said  Frederick  Beverley  Dixon, 
and  that  the  said  Frank  Edward  Dixon  might  be 
duly  and  properlv  instructed  in  the  religion  professed 
by  his  father  and  in  tbe  nature  of  an  oath»  and  that 
he  might  be  forthcemiog  for  the  ends  of  justice." 
Another  plea  to  tb^  same  effect  at  considerable 
length,  detailed  Um  wbde  of  the  proceedings  below, 
terminating  vich  the  aoqmtul  of  Frederick  Beverley 


Dixon  at  the  Spring  Assizes  for  the  Queen's  Coantr» 
1854  It  is  now  contended  that  it  was  impoasilue 
for  the  plaintiff  to  take  any  certain  issue  On  these 
pleas.  The  consent oftbe (Hildas  averred araonnted 
to  the  plea  of  leave  and  licence,  which  ooold  not  be 
pleaded  to  false  imprisonment,  which  was  opiUfwi 
pacem.  It  was  not  shown  how  it  appeared  to  tbe 
Crown  that  the  plaintiff  was  a  material  witness* 
No  warrant  for  his  arrest  had  been  issued*  Nor 
could  the  authority  of  the  Sovereign  be  a  justifica- 
tion for  the  magistrate,  unless  it  were  exercised  ae- 
cording  to  the  hiw  of  tbe  land.  Magna  Charta,  9 
Hen.  $  c  29.  The  plaintiff  was,  however,  willing 
to  demur  and  reply,  as  the  truth  of  the  facts  pleaded 
were  denied  on  affidavit.  Lumlm  r,  ^e,  (22  L. 
J.  Ex.  9) ;  Nevifie  v.  HyUmd,  (3  Ir.  C.  L.  R.  338.) 

Hayes^  Q.  C,  (with  him  Napier^  Q.  C,  and  X 
White,)  for  the  defendant. — Issue  could  ,be  taken  on 
the  authority  of  the  Crown.  The  Attorney  Gene- 
ral had  authorized  the  arrest  of  this  child.  [Lefroyf 
C.  /. — T^at  would  be  no  justification  ;  the  mode  in 
which  the  Sovereign  commands  the  arrest  of  a  sub- 
ject ought  to  be  pleaded,  in  order  that  the  court 
may  see  whether  it  is  legally  exercised.^  The  con- 
sent of  the  child  is  distinctly  alleged  in  the  plea. 
\_Crampton,  J. — Is  there  any  authority  that  a  child 
of  such  tender  years  can  consent  to  his  imprison- 
ment.] 

/.  Z>.  Fitxgerald,  Q.  C,  was  not  called  on  to 
reply. 

Feb  Curiam.* — Set  aside  the  pleas  with  costs 
Defendant  to  amend  within  four  days,  and  take 
short  notice  of  trial. 


STAPI.BTON  V*  Bsn^iir— .i¥br. 

Pleading — Judgment — Writ  of  Eetfivor^^Assigne* 
ieSfll  Vice.  118; 

A  writ  of  revivor  under  the  16  Sf  17  Vic*  c  1 13,  s. 
151,  at  the  suit  of  the  assignee  of  the  conuzee  of 
a  judgment  is  sufficient,  if  it  merely  state  that  the 
defendant  is  summoned  to  show  cause  **why  A  B^ 
assignee  of  C  D,  shall  not  have  exeeutiony*  ^c, 
wimoui  alleging  the  particulars  of  the  etssignment 
of  such  Judgment,  or  the  enrolment  <^the  memorial 
thereof  required  by  statute. 

This  was  a  writ  of  revivor  at  tbe  suit  of  the  aang- 
nee  of  the  conuzee  of  a  judgment*  Tba  writ  was 
as  follows: — Victoria,  Slc^  to  the  said  John  Bergin» 
greeting;  John  Bergin,  the  defendant,  issomoioQed 
to  appear  and  show  cause  wherefore  George  Mar- 
ray  M*Gusty,  assignee  of  Michael  Slaplelon,  shall 
not  have  execution  against  the  said  John  fiiirgiB  of 
a  judgment  whereby  the  said  Michael  Stapleton,  on 
the  17th  day  of  January,  1842»  in  tbft  said  Court 
of  Queen*s  Bench,  recovered  against  the  said  John 
Bergin  the  sum  of  £20Q»  sterUi^»  dsbt»  with, £2 
U.  Hd.,  steriif^  daoMges,  of  which  •«»••  the  s«id 
George  M.  M^Gusly  alleges  that  ihmm  veoMdna  dot 
and  unsatisfied  the  sum  of  £83  Ss.  principii],  inv- 
est and  costs;  therefore,  &c.  The  defendant  de- 
murred  to  tUs  writ,  on  the  ground  that  it  did  not 
disclose  any  sufficient  cause  or  reason  why  the  plaiu- 
tiff  should  have  execution  against  the  ddTeodant  on 

*  Moore,  J.,  was  absent. 
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the  jodgmtot  obtained  against  ike  latter  by  Michael 
Staplnton^liiataioch  as  the  writ  did  oot  show  how  the 
jiidgmeDt Tasted  Id  the  plaintiff,  or  what  was  his  title 
thereto,  or  kow  he  oould  be. entitled  to  demand  ex- 
eentioti  on  said  judgment ;  and  that  it  is  consistent 
with  the  avermekits  in  said  writ  that  the  judgment 
nay  atiil  be  vjested  ia  Btapleton ;  and  that  it  was 
ii«t  stated  by  what  instrument  Stapleton  might  have 
Mdgaed  the  judgment;  mod  that*  at  all  events,  no 
enrolment,  pursuant  to  statute,  of  any  such  assign^ 
Blent  was  alleged. 

jSmlkvan.  and  J,  J).  Fitzg&^d^  Q.  C.  in  support 
ef  the  temnrrer.^The  question  xaised  by  this  de* 
niorreraeto  whataverments  should  writs  of  revivor, 
at  theauit  of  assignees . of  J  odgments  under  the  Com- 
mon Law  ;PtQoed«re  Amendment  Aot,  ought  to  con* 
tmn.  We  mean  to  contend  here,  that  the  plaintiff 
doea.not  diaelode  nsy  title  as  the  assignee  of  Miobael 
S<aif>totQn*<  He  doM  toi  say  Mw  he  is  assignee  or 
of  what  he  is  assigneew  The  L516t  section  of  the 
Act  direots  that  thp  writ,  .<<  after  reciting  the  rea- 
son why  suoh  writhes  become  necessary,  shall  call 
npOQ  the  party  to  whom  it  is  directed  to  appear 
within  eight  days  after  the  service  thereof  in  the 
eourt  oot  of  which  it  issues,  to  show  cau^e  why  the 
party,  at  whose  iqetanee  such  writ  has  been  issued, 
should  not  have  execution  against  the  party  to  whom 
aoch  writ  is  directed  6>r  the  amount  daimed  to  be 
due,"  &C.  [Cramptony  J.— I  find  that  the  schedule 
does  not  give  any  form  for  this  case,  but  the'  only 
form  of  a  writ  of  revivor  there  describes  the  plain- 
tiff as  «  executor  of  the  said  John  James.'^  The 
executor  by  yirtue  of  his  office  is  entitled  to  sue,  as 
SBch;  but  the  assignee  must  superadd  another  cha- 
racter. [Lefiroy^  C,  J. — Does  not  your  demurrer 
admit  that^j  the  plaintiff  was  assignee ;  how  can  he 
be  assignee  unless  the  judgment  has  been  legally 
assigned  ?  Cramptonj  J, —  Your  course  of  pleading 
should  have  been  to  have  pleaded  something  to  de- 
prive the  plaintiff  of  his  alleged  right  as  assignee.] 
The  plaintiff  should  state  his  case  sufficiently  in  law 
to  entitle  himself  to  execution.  [Perrin^  J. — The 
question  is,  whether  a  statement  that  a  man  was 
assignee  of  another  means  that  he  was  assignee  of 
the  judgment ;  the  object  of  the  recent  statute  was 
to  shorten  these  forms.]  The  case  of  the  assignee 
of  a  lease  is  analogous.  It  has  been  decided  by  the 
Common  Pleas  that  in  an  action  for  use  and  occu- 
pation, since  the  Procedure  Act,  the  omission  of 
the  averment  that  the  defendant  held  the  premises 
by  the  plaintiff's  permission  is  UxvX^M^Ntale  v» 
M*Cftwiy  (%  Ir.  Jttr«  2&6,  €.  P.)  That  shows  what: 
kiadiof  oavtainty  is  still  requisite  in  the  statement 
ef  the  plahitiff's  title,  and  in  this  court,  in  a  recent 
ease  a  avmmons  aod  plaint  was  set  asid^  as  irv^ular 
Isf  ^mpfy  averring  that  the  plaintitf  n  as  assignee  of 
aiwvef0ion,>withotttftodncing  his  title.  With  regard 
^IHi  ttoase^^nmento^  a>  jvdgment  under  the  9th  Ow 
ii  cap*;  5;  (ir.)  the  attested  copy  of  the  memorial 
of  thejasalgnment  has  been  h^ld  the  proper  evidence 
of  the  :fhct  of  the  asslgomen^-^iJoAAoicss  v.  BamU* 
Unh  (1  Seh.  &  LeH  S07.}  In  Assignee  of  Lynch  v. 
JEtoiMii^  (11  In  L.  R.  841,)  the  writ  of  «ct.  fa*, 
which  was  at  the  salt  of  the  assignee  of  the  oonusee, 
contains  the  nsoal  averment  that  the  cenozee  by 
deeddnlgr  exeoolody'  fte.  assigned  the  judgment,  debt 


and  damages  to  the  plaintiff,  "  as  by  the  memorial 
and  record.thereof,  &c.  manifestly  appear  s."  T  he  de- 
fendant simply  pleaded  that  the  conuzee  did  not  as-^ 
sign  modo  el  format  concluding  with  a  prayer  of 
judgment,  and  a  demurrer  was  allowed  upon  the 
ground  that  the  assignment  being  matter  of  record 
and  not  in  paiSf  nul  Hel  record  ought  to  have  been, 
pleaded.  The  statement  in  the  present  declaration 
as  to  the  character  of  the  plaintiff  is  not  one  in  which 
issue  can  be  safely  taken^  The  word  *'  assignee" 
is  one  of  wide  import*  It  may  mean  an  assignee 
of  a  bankrupt  or  insolvent.  It  may  .again  imply 
that  the  right  to  t Us  judgment  may  have  been  equi* 
tably  vested  in  the  defendant  by  a  de^  of  assign- 
ment, which,  if  not  enrolled  pursuant  to  the  statute^ 
would  gif  e  no  right  of  action  to-  the  plaintiff.  What 
issue  caa  be  taken  with  safety  upon  this  avernnent, 
if  the  term  *^  assignee*'  he  understood  to  mean  an. 
assignee  by  record  ?  Lyv^  v.  Kennedy  shows  that 
a  simple  denial  of  the  assignment  would  be  bad, 
because  it  is  not  the  fact  of  the  existence  of  the 
deed  itself  which  is  to  be  inquired  into,  but  whether 
it  was  duly  enrolled.  But  we  ave  deprived  by  thia 
mode  of  pleading  of  the  opportunity  to  plead  to 
plea  pf  nul  Hei  record,  for  no  record  was  averred 
to  exist  here.  It  is  not  even  stated  that  the  plaintiff 
was  assignee  of  a  judgments  If  this  were  an  aver- 
ment that  the  plaintiff  was  the  assignee  of  a  bank-* 
rupt  we  should  be  bound,  in  order  to  dispute  thatr 
to  serve  notice  as  to  what  part  of  his  title  we  de-; 
nied,  whether  the  debt,  trading,  or  act  of  bank- 
ruptcy. The  new  statute  does  not  alter  the  rules.  « 
of  pleading  further  than  it  expressly  points  out.  It* 
does  not  abolish  the  plea  of  .mc^  tiel  record,  or  al- 
low the  parties  to  have  tried  by  the  country,  that 
which  formerly  was  triable  only  .by  Uie  reoerd. 
The  New  Rules  expresdy  provide  for  the  plea  of 
nul  tiet  record.  The  51st  section  of  the  English 
Common  Law  Procedure  Act  corresponds  with 
the  61st  section  of  the  Irish  Act>  repealing  the 
abolition  of  special  demurrers;  aod  yet  it  tuis  been 
held  in  England,  that  a  declaration  on  a  contract 
which  simply  averred  that  the  defendant  had  agreed 
with  the  plaiptiff,  without  stating  the.  consideration 
for  such  agreement,  was  bad.  By. a  parity  o£ 
reasoning  we  say  that  this  writ  by  simply  en-: 
titling  the  plaintiff  as^gnee  of  Stapleton,  hot  vtithn 
out  showing  the  mode  of  the  assignment,  is  bad,  as 
not  showing  sufficient  matter  to  ground  the.  actions 
It  is  perfectly  consistent  with  the  statement,  as  it 
now  stands,  that  the  plaintiff's  title  is  derived  under 
several  successive  assignments.  How  would  it  then 
be  possible  to  plead  nuL  M  record  f  The  memoran- 
dum at  foot  of  the  writ,  referring  to  the  number  of 
ttie  roll,  is  no  part  of  the  record* 

Hick^yr  contra,  was  not  called  upon. 

Lef&ot,  C  J.— This  statute  hais  swept  away, 
very  ad vantageouslyr  all  special  demurr^s^  and  I 
do  not  know  any  injstanee  in  which  the  nsefolncJss  of 
that  proviNon  can  b^  more  mani&st  than  in  the  pre^ 
sent  case.  The  statute  only  reqoires .  a  party 'ta 
state  in  plain,  clear,  langui^e  the  substantial,  right 
in  whi^h  he  sues,  with  the  addition  of  this^n^ 
qualification~that  unless  the  plaintiff  aUte  a  apeoial 
right  to  sqe  in  a  repcesentatiye  capacity/ ha  shall  be 
intepded  tp  sue  in  his  owprifhii    Nov^  it  imsrbeen 
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admitted  in  this  case  that  there  is  no  representative 
capacity  in  which  the  plaintiff  can  be  taken  to  sue, 
except  as  assignee  of  this  judgment.  There  are 
indeed  other  assigneeships ;  but  it  has  been  admit* 
ted  that  if  he  were  to  sue  in  respect  of  these,  he 
should  have  so  stated.  It  then  comes  to  this :  the 
only  assignment  by  virtue  of  which  the  plaintiff  here 
is  entitled  to  sue  is  in  respect  of  one  in  his  own  right, 
and  that  can  be  no  other  than  as  assignee  of  the 
judgment  But  it  is  not  necessary  to  rest  upon 
mere  assumption  or  argument ;  for,  on  reading  the 
words  of  this  writ,  I  cannot  see  how  the  plaintiff 
can  more  plainly  state  that  he  is  assignee  of  this 
judgment.  The  body  of  the  writ  states  and  re- 
fers to  the  original  record  on  which  Stapleton 
is  plaintiff,  and  Bergin  is  defendant.  Now  we 
must  take  notice  of  our  own  record ;  we  have  it 
before  us,  and  upon  that  the  writ  has  issued.  Mr. 
M'Gusty  issues  this  writ.  In  which  he  styles  him- 
self assignee  of  Michael  Stapleton,  that  is  to  say,  of 
the  plaintiff  in  the  judgment  In  which  Stapleton  ap* 
pears  to  be  original  plaintiff;  and  he  then  calls 
upon  John  Bergin,  the  defendant  in  that  record,  to 
show  cause  why  he,  as  the  assignee  of  Stapleton, 
should  not  have  execution  against  the  same  John 
Bergin  in  respect  of  the  judgment  recovered  by 
Stapleton  on  the  17th  of  January,  1842,  against  the 
defendant,  for  the  sum  of  £200.  The  specific  judg- 
ment Is  described.  I  cannot  conceive  a  more  dis« 
tinct  statement  of  the  right  of  the  plaintiff  as  assig- 
nee of  that  judgment,  calling,  as  he  does,  on  the 
*  defendant  to  show  cause  why  be  should  not  pay  him, 
as  such  assignee,  the  amount  of  that  judgment.  A 
demurrer  has  been  taken  to  that  statement.  The 
demurrer  admits  everything  which  is  well  and  suf- 
ficiently pleaded  in  its  legal  acceptation,  and  as  the 
plaintiff  here  sues  as  assignee  of  the  plaintiff  in  the 
judgment,  this  demurrer  accordingly  admits  this 
fact,  and  that  he  is  legal  assigneeof  the  judgment. 
How  can  he  be  a  legal  assignee  of  the  judgment  ? 
By  the  fact  of  there  being  a  memorial  enrolled  upon 
the  record ;  for  the  defendant  admits  that  Mr.  M'- 
Gusty Is  the  assignee,  and  It  is  vain  to  say  that 
there  are  other  acceptations  of  the  word  «<  assignee," 
equitable  assignee,  for  example.  The  effect  of  this 
admission  Is  to  concede  the  fact  of  the  plaintiff 
being  assignee  in  the  legal  acceptation  of  the  term. 
Therefore,  we  must  take  it  that  the  plaintiff  is  an 
astiguee  by  virtue  of  an  enrolled  deed  of  assignment. 
Then,  with  regard  to  the  complaint  which  the  de- 
fendant has  made  with  respect  to  his  having  been 
d^ved  of  the  right  of  pleading  nul  tiel  record^  he 
has  admitted  that  very  fact  by  his  demurrer,  and  so 
bas  ousted  himself  from  such  a  denial,  having  ad- 
mitted, as  he  has  done,  that  this  plaintiff  was  an 
aaslgnee^  which  he  only  could  be  by  an  enrolled 
assigument ;  but,  at  all  events,  the  plaintiff  has  here 
substantially  averred  the  existence  of  such  a  record, 
and  he  may  be  answered  by  saying  that  there  was 
no  such  record.  We  must,  for  these  reasons,  over- 
rule  the  demurrer. 

CsAMFToir,  J. — This  amounts  to  a  special  de- 
murrer, founded  on  the  ground  of  uncertainty.  Let 
us  see  what  the  form  of  the  plaint  ought  to  be.  The 
plaintiff  is  bound  to  set  forth  a  true  and  succinct 
statement  of  his  cause  of  aotion.     What  Is  wanting 


In  this  plaint  with  regard  to  the  requisites  made  ne- 
cessary by  the  Act  of  Parliament  ?  It  is^  plain  tbat 
the  plaintiff  does  not  sue  in  any  other  right  than  his 
own.  Everything  Is  stated  clearly,  md  the  mioerw 
tainty  complained  of  is  merely  deduced  from  the  cir- 
cumstance that  the  term  might  apply  to  some  other 
assigneeship  than  that  in  respect  of  a  judgment. 
That  is  a  mistake ;  for.  In  ease  he  were  to  have  sued 
as  the  assignee  of  a  bankrupt  or  insolvent,  he 
should  aver  the  special  character  of  aneh^Maignee  r 
but  here  he  sues  only  as  the  assignee  of  a  judgment* 
But  the  Legislature  has  prescribed  a  form  for  writs 
of  revivor,  and  the  form  which  has  been  given  ie 
one  adapted  not  exclusively  to  the  case  of  exeentors, 
but  because  that  case  is  one  of  or^nary  ooonr* 
rence,  and  in  every  other  respect  the  particular 
writ  of  revivor  applicable  thereto  Is  the  same  as  to 
others,  that  was  selected  for  an  example,  and  the  form 
In  question  applies  as  well  to  the  case  of  an  asdgnee^ 
so  tbat  he  merely  substituted  the  word  ^assignee" 
for  that  of  ^  executor."  I  think  that  it  is  impossible 
to  contend  that  the  defendant  here  has  been  sub* 
jected  to  any  difficulty  or  embarrassment^  so  as  to 
have  been  misled. 
Pebrin,  J.  concurred. 

Dewmrrtr  &9erruM. 

RUTLBDOS  V.   RlITLBI>GK.-^Abv.  21. 

Practice — New  trial — Death   of  partjf. 

A  verdict  had  been  found  against  a  defendant  m 
efectmentf  toho  died  eubeequent  to  the  trials  hut 
oefbre  Judgment  wa$  entered  t^  on  the  postea* 
Leave  had  been  reserved  at  the  trial  to  enter  up 
a  verdict  Jhr  the  defendanty  in  case  the  court 
should  rute  the  points  saved  in  his  favour*  The 
action  was  defended  on  behalf  of  creditors  of  the 
defendant  btf  a  receiver  in  a  cause  under  an  order 
of  the  Court  of  Chancery.  A  conditional  order 
having  been  obtained  to  enter  a  verdict  for  the 
defendant,  cause  was  shown,  partly  on  the  ground 
that  the  court  had  no  Jurisdiction  to  disturb  the 
verdict,  on  account  of  the  death,  inasmuch  as  no 
personal  representative  to  the  defendant  had  been 
raised  up.  Held,  that  the  court  would  entertain 
the  application  to  set  aside  the  verdict,  upon  the 
receiver's  undertaking  to  be  answerable  for  the 
costs  of  the  motion. 

This  was  an  ejectment  on  the  title,  brought  to  re- 
cover the  possession  of  certain  lands  in  Mayo^  to 
which  the  plaintiff  claimed  to  be  entitled  uoder  the 
will  of  bis  ancestor,  Peter  Rntledge,  made  In  I76& 
At  the  time  of  bringing  the  ejectment  a  reeeiver  had 
been  appointed  over  the  defendant's  interest  in  a  cer- 
tain cause  in  the  Court  of  Chancery,  and  pursuant  to 
an  order  at  the  Rolls  he  defended  the  ejectment  oo 
behalf  of  the  parties  interested.  The.  cause  was 
tried  at  the  last  Assises  for  Mayo,  when  a  verdict 
was  found  for  the  plaintiff,  subject  to  certain  points 
saved,  and  with  liberty  reserved  to  change  the  ver- 
dict for  the  plaintiff  into  one  for  the  defendant,  in 
case  the  court  above  should  rule  in  his  favour.  Af- 
ter the  trial,  but  previous  to  the  ensuing  Term,  the 
defendant  died,  and  a  conditional  order  was  ob- 
tained to  change  the'  verdict  accordingly.  Cause 
was  now  shown  against  the  same^  aad^  prior  to  dts* 
cussing  the  merits  of  the  motion, 
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WMerBawrke,  Q.  C.  and   West,  Q.  C.  (with 
wImhii  was  Jordan^)  objected  that  the  court  ongfat 
to  discharge  the  rule  without  further  argument. 
The  parties  who  represent  the  defendant  -have  no 
IbcMf  standi  here,  as  no  personal  representative  has 
been  raised  up.    The  statute  7  W.  3,  cap.  7»  s.  2, 
has  been  repealed  by  the  Common  Law  Procedure 
Amendment  Act ;  but  section  159  contains  a  simi- 
lar provision  with  reference  to  suits,  pending  which, 
after  verdiot  and  before  judgment,  either  party  has 
died*     By  section  162  the  assignees  of  a  bankrupt 
or  insolvent  roav  continue  a  suit  when  the  plaintiff 
has  beoome^Mmkmpt  or  insolvent,  pending  the  suit, 
provide^  they  give  secarity  for  costs.    It  is  true 
thai  theee  sections  apply  particularly  to  personal 
aetions;  but,  by  section  221,  the  proceedings  in 
ejectment,  in  case  of  the  death  of  the  defendant 
irfter  verdict,  are  declared  to  be  the  same  as  in  per- 
sonal actions.    There  is  no  party  here  in  existence 
who  will  be  liable  for  the  cosu  of  this  motion,  which 
Yum  not  been  authorized  by  the  personal  representa- 
tives of  this  party.      In  the  case  of  Freeman  v. 
Rosker^  (Id  Q.  B.  780,)  where,  after  a  verdict  for 
the  plaintiff,  with  leave  reserved  to  move  for  a  non- 
suit or  a  verdict  for  the  defendant,  the  defendant  died 
before  a  motion  could  be  made,  the  rule  was  not- 
withstanding made  absolute  to  enter  the  verdict  for 
the  defendant,  it  appearing  that  the  executors  au- 
thorized the  motion  ;  Patteson,  J.,  in  giving  judg- 
ment, there  said,  **  Had  nothing  taken  place  at  the 
Assizes,  except  a  verdict  for  the  plaintiff  without 
leave  being  reserved  to  move  to  enter  a  verdict  for 
the  defendant,  I  do  not  say  that  a  question  might 
not  have  arisen  as  to  our  power,  but  here  such 
leave  was  reserved  and  by  consent  of  the  plaintiff; 
and  that  consent  must  clearly  be  understood  to  ex- 
tend to  a^  Vnotion  by  the  executors.    Then,  if  we 
make  the  rule  for  a  verdict  absolute,  the  effect  is  as 
if  the  verdict  had  been  found  at  the  Assizes,  that 
la,  before  the  defendant's  death,  and  then  the  sta- 
tute enables  us  to  enter  the  judgment  for  the  exe- 
cutors.    The  only  question,  therefore,  is,  whether 
thb  motion  is  made  by  the  executors.      The  cases 
dted  against  the  rule  might  apply  if  it  were  moved 
for  without  their  consent.''      Here  there  is  no  exe- 
cutor or  other  personal  representative. 
Fitggibb(m,  Q.  C  and  P.  Blake,  Q.  C.  contra. 
Px&  CuBiAM. — It  is  only  reasonable  that  some 
person  should  be  answerable  for  the  costs  of  this 
motimi.    We  will  bear  it,  the  receiver  undertaking 
to  be  answerable  for  the  costs. 

[The  motion  then  proceeded  upon  this  under- 
standing, and  the  rule  was  afterwards  discharged 
upon  the  merits.] 


HlOQIRS  9.  BOURKB. — NoV.  15. 

S$curifyJor  costs  after  defence^-^Ath  Rule — 
Speciaf  circumstances. 

Where  a  motion  was  made  by  the  attorney  for  defen" 
danifor  security  for  costs  within  the  usual  time, 
Imi  was  refused  by  reason  of  the  insufficiency  of  the 
affidavit^  which  was  made  by  the  attorney  in  the 

.  edfsence  (f  his  client^  who  not  being  aware  of  the 
necessity  for  itf  had  not  properly  instructed  the 
mUorney,  A  motion  made  after  defence  fUed^ 
grimnded  on  affidatnt  of  the  defendant  stating  the 


reasons  of  his  absence,  and  swearing  positively  as 
to  merits,  was  granted  under  the  44th  Rule,  the 
court  holding  that  the  affidavit  disclosed  sufficient 
special  circumstances  to  warrant  the  order,  but 
costs  of  motion  to  be  paid  by  defendant. 
St.  John  Armstrong  moved  that  proceedings  be 
stayed  till  security  for  costs  given.     The  affidavit 
of  the  attorney,  which  was  us^d  on  the  motion  made 
here  on  the  9th,  stated  t!>e  reasons  of  his  making 
the  affidavit,  but  that  not  bein?  deemed  satisfac- 
tory the  motion  was  refused.     The  defendant  now 
swears  that  he  on  receiving  the  summons  and  plaint 
handed  it  to  his  attorney  with  instructions  to  tak^ 
defence,  and  that  not  knowing  he  would  be  requirjl 
for  some  time,  or  that  he  would  have  to  make  a^j 
affidavit,  he  left  for  the  country  on  unavoidable 
business  of  his  own,  and  did  not  mention  where  ho 
was  going  to  his  attornev.     That  on  his  return  to 
his  residence  on  the  9th  of  November  he  there  found 
two  letters  from  his  attorney,  with  directions  for  an 
affidavit  to  ground  a  motion  for  security  for  costs, 
but  which  was  then  too  late  for  him  to  make,  as 
the  motion  had  been  made  and  refused  on  that  day. 
He  swears  positively  as  to  merits. 

Jonathan  Sherlock  contra  —The  defendant  within 
the  usual  time  made  his  application  for  security  for 
costs,  and  was  refused ;  he  had  the  means  of  ob- 
taining the  order  except  for  his  own  neglect,  by 
which  the  plaintiff  is  not  to  be  prejudiced :  the  at- 
torney when  making  the  affidavit  should  have  stated 
he  was  acquainted  with  the  defence  and  set  it  out 
briefly,  and  at  all  events,  it  was  the  daty  of  the  de- 
fendant to  have  properly  instructed  his  attorney  as 
to  his  defence,  which  was  to  have  been  put  on  the 
file  before  the  return  of  the  defendant  from  the 
country.  His  case  is,  that  by  his  own  laches  he 
waived  his  time  for  obtaining  the  order  now  sought, 
and  made  an  abortive  attempt  to  get  it  then  on  his 
special  circumstances ;  besides,  he  obtained  time 
for  pleading,  as  his  time  for  doing  so  had  expired 
on  the  8th,  he  filed  his  defence  on  the  11th,  and  it 
is  a  rule  that  security  for  costs  cannot  be  required 
after  time  to  plead  given. 

St.  John  Armstrong  in  reply.— This  is  a  question 
for  the  discretion  of  the  court.  It  is  clearly  a  fata- 
lity, and  we  have  not  been  guilty  of  any  neglect ; 
we  have  given  a  fair  explanation  of  the  reason  of 
our  failure  on  the  former  motion  to  obtain  the  order; 
many^cases  show  that  when  a  fatality  prevents  an 
application,  such  as  this,  from  being  made  in  due 
time,  the  court  will  receive  a  fair  explanation  for 
the  delay. 

Crabiptov,  J.— The  right  to  get  security  for 
costs  is  a  valuable  one ;  but,  in  order  to  prevent 
this  right  being  turned  ink)  an  occasion  for  delay, 
the  parties  must  come  on  before  the  time  for  plead- 
ing has  elapsed.  It  is,  however,  added  by  Rule  44 
that,  in  special  cases,  after  defence  filed,  the  court 
may  grant  such  an  application.  Now,  the  question 
is,  whether  there  are  here  such  special  circum- 
stances as  would  come  within  the  meaning  of  the 
rule,  and  give  us  power  to  let  the  parly  come  in  so 
as  not  to  be  deprived  of  that  right,  to  which  he 
would  undoubtedly  have  been  entitled,  had  he  duly 
applied  in  the  first  instance.  I  think  that  there  are 
some  special  circumstances  here;  the  defendant  did 
come  in  due  time  to  make  this  application,  but  with 
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a  defective  afiidavit.  Now,  under  ordinary  cir- 
cumstances, he  should  not  be  listened  to  on  a  sub- 
sequent occasion ;  but»  by  a  fatality,  the  defendant 
being  absent,  could  not  communicate  with  his  attor- 
ney in  time  for  the  mal&ing  of  the  motion.  '  Under 
these  circumstances  the  attorney  was  called  on  sud- 
denly to  make  in  person  an  affidavit,  which  was  ne- 
cessarily defective.  If  he  could  have  said  that  his 
client  had  a  defence  upon  the  merits,  we  should 
have  granted  the  motion,  but  as  he  stated  the  fact 
merely  on  information  and  belief,  we  thought  it 
better  to  refuse  the  application.  If  the  attorney 
were  not  acquainted  with  the  nature  of  the  case, 
Ae  defendant  ought  to  have  instructed  his  attorney 
bitter.  It  would  certainly  have  been  wise  had  he 
do^oe  so ;  but  it  is,  I  believe,  a  common  practice 
fbr  persons  when  served  with  a  writ  of  plaint,  to 
put  it  in  the  hands  of  their  attorney,  without  giving 
particular  instructions  till  the  time  comes  for  filing 
their  defence.  Under  these  circumstances  I  am  dis- 
posed to  relax  the  strict  rule  of  the  court,  but  will 
add  that  the  party  malcing  the  application  must  pay 
the  costs  of  the  motion  to  the  opposite  side. 

Iiule  accordingly, 

— ♦— 

COURT  OF  COMMON  PLEAS. 

[Beported  by  William  Ropbb,  Esq.  and  Theodobb 

Htlahd,  Esq.  BarristenMit-Law.] 

ThOBIPSON  V.  ShANLEY  and  OTHBB8. — Nov.  20, 
21,  and  23. 

Co-defendanU^DefauU^Notice  of  trial-^lG  ^  17 
Vic.  c.  113,  *.  97— .92nrf  General  Order.* 

An  action  being  brought  agai^ist  A^  B^  C  and  D  to 
recover  certain  galse  of  rent  reserved  by  lease ; 
the  plaint^  discontinued  as  to  A  and  B.  The 
other  dtfendantSf  C  and  D,  were  tenants  in  com- 
mou  of  an  undivided  moiety,  C  allowed  judgment 
to  go  by  default^  but  D  took  defence.  The  plain^ 
tiff  marked  judgment  against  C,  but  without  the 
aMdavit  required  by  the  92nd  General  Order. 
Issue  being  joined  on  the  defence  pleaded  by  D  the 
case  came  befbre  a  jury  without  any  notice  rfthe 
trial  being  given  to  C.  The  jury  assessed  the 
amount .  due  by  D,  but  did  not  assess  any  sfum 
against  C.  mid,  that  the  judgment  against  C 
was  interlocutory^  and  not  under  section  97  cfthe 
Common  Law  Procedure  Actf  and  that  the  pro* 
ceedings  before  the  jury  were  if  regular  as  C  had 
no  notice  rfthem. 

Semble,  where  the  demand  is  for  a  liquidated  sum^ 
and  judgment  by  default  has  been  marked  against 
one  defendant  far  that  sum^  upon  an  affidavit 
specifying  the  amount^  tio  notice  of  subsequent 
proceedings  against  oth^r  defendants  need  be  given 
to  the  defendant  in  default. 

Quffire,  is  an  action  for  several  gales  of  tent  reserved 
by  lease  against  tenants  in  common^  assignees  of 
the  lease,  an  action f^  a  liauidated  demand  within 
the  meaning  of  sections  9o  Sf  97  of  the  Comn^gn 
Law  Procure  Act 

This  was  as  aetioa  to  recover  one  and  a  batfyaai's 

> . — ' ' t ^^-^-^ 

*  '*  An  affidsTit  spepifying  the  sam  actually  due  shall  b« 
flled  before  any  judgment  by  default  shall  be  marked  under 
the  9dth  or  97tb  sectiona  of  the  CommoD  Law  Procedure 
\  Act  (freUmd,)  18W.*' 


rent  reserved  by  lea^e*  Th^  sutnmoos  a«4<ph(in^ 
recited  a  lease  bearing  date  30th  Septeoobery  IB06« 
by  which  pne  Robert  Thompson  deipised  to  Tboa» 
Carr  certain  messuages  for  150  years,  at  a  rent  of 
£100  per  annunit  This  lease  contaiqed  tho  iiaual 
covenant  on  the  part  of  the  lessee  tq  pay  the  r^t ; 
an  entry  uoder  this  lease  was  alleged.  Robert 
Thompson  died  in  the  year  182%  having  previouslj 
devised  his  reversion  to  Alexander  ThompaoOf  This 
Alexander  Thompson,  by  will  bearing  date  .d$h 
March,  1845,  devised  this  reverfipo  to  the  plainU^ 
and  died  shortly  after.  It  was  alleged  by  the  plain*^ 
tiff  that  one  undivided  moiety  of  the  iDlerM.  in  tho 
lease  of  1805  was  vested  in  two  of  the  4efi^adaoliKr 
William  Shanley  and  Anne  Shauley,  aa  tc^afftf  jn 
common,  and  that  the  other  undivldied  moiety  waa 
similarly  vested  in  Matilda  Shanley  and  Franeia 
Percy,  the  other  defendants,  and  that  £19B  9s.  3d.» 
present  currency,  for  one  and  a  half,  yearns  rent, 
was  due  by  the  defendants.  William  Shanley  and 
Anne  Shanley  took  defence,  but  the  .plaintiff  dia« 
continued  his  action  against  (hem.  Matilda  Shanley 
also  took  defence,  and  alleged,  that  the  undivided 
moiety  did  not  vest  in  her,  &c  Upon  this  df^feaeo 
the  issue  settled  was,  ^  Whether  one  undivided 
moiety  of  the  interest  of  Tl^omas  Carr  of  and  in  the 
said  premises,  or  of  or  in  any  of  tbeio,  or  any  pari 
thereof,  or  any  other  part  or  share  of  the  iutereat 
of  the  said  Thomas  Carr,  did  or- did  not  become,  or 
ever  was,  or  now  is  legally  vested  by  waignnient 
thereof,  or  otherwise  in  the  said  Francis  Pei^  and 
Matilda  Shanley,  or  in  the  said  Matilda  Shanley 
either  solely  or  as  tenant  in  common  with  any  other 
person  or  persons,  and  whether. the  said  Matilda 
Shanley  is  or  ever  was  possessed  as  teaant  in  com- 
mon, or  otherwise,  of  the  interest  of  tbe  sjiid  Tboa* 
Carr,  of  and  in  the  said  premises,  or  any  and  what 
part  thereof."  The  other  defendant,  Franoia  Perey, 
did  not  take  defence,  and  the  plaintiff  loarkfid  judg- 
ment against  him.  It  appeared  that  no  afl&davit 
was  made  of  the  amount  due  by  Franeia  Percy,  nor 
did  the  plaintiff  state  any  antount  in  the  judgment.^ 
A  suggestion  of  this  judgment  was  entered  on  the 
record,  but  no  direction  was  given  that  tha  jarjr 
should  assess  any  sum  as  due  by  Francis.  Percy. 
The  above  issue  was  tried  before  ChieC  Jostioe  Mo-^ 
nahan  at  the  sittings  after  laat  Trinity .  Term.  TJie 
jury  found  on  the  iisue  for  tbe  plaintiff  and  at  tlie 
request  of  the  counsel  for  %h»  plauitiff  tbe  Chief  JiDa« 
tice  directed  them  tQ  find  ai  against  Matilda  Bkaot 
ley  for  one-fourth  of  a  year's  rent*  To  this  tha 
counsel  for  tbe  defendant  oIj^I^^^*  '^  ^*  ^^^  groupd 
that  the  jury  not  hi^ving  Francis  Pdecyibafore  tbem^ 
who  was  not  called  on  to  appear  «t  itkm  trial  ov 
served  with  notice  of  it,  under  the  drcumstaucea 
of  tbe  case,  and  having  regard  to  tbe  pleadings* 
damages  could  not  be  assessed  against  the  defend- 
ant, Matilda  Shanley^  alone«  and  that  the  jury  w^ 
not,  upon  the  evicteuce,' justified  in  finding  the  said 
specific  proportion  of  rent  to  i>e  due  by  the  said 
Matilda  Shahley.**  A  oenditipna)  order  for  a  new 
trial  had  been  obtained  thia  Term,  and  caose  was 
now  i^bown  by  the  counsel  fbr  the  plaintiff, 

WhOeeidei  Q.  C,  (with  hito  J^a^tnson,  <?.  C:>~ 
This  is  liot  an  actioq  fof  unliquidated  damages,  6ut 
(br  a  definite  portion  of  rent  \  tbe  action  be9ng 
agdinat  two,  ^nd  one  having  let  jadgment  go  by 
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defimh :  the  jary  io  aflsessiog  damages  against  the 
other  coald  not,  on  the  record,  find  against  the 
defendant  in  default.  The  objection  is,  that  Percy 
was  not  before  the  court,  but  as  he  let  judgment  go 
by  default,  he  could  not  appear  at  the  trial.  He 
has  allowed  judgment  to  go  for  a  fixed  sum,  namely, 
an  amount  equal  to  that  awarded  against  Matilda 
Shanley.  The  plaintiff  proved  title  to  less  than  he 
demanded,  but  that  is  no  ground  of  objection. 
Denn.  d  Burgess  v.  PurviSf  (1  Bur.  326.)  The 
proceedings  are  regulated  by  section  97  of  the  Com- 
mon Law  Procedure  Act.  There  is  to  be  no  in* 
quiry  where  the  damages  are  liquidated  and  there 
is  a  default 

(yHogan^  Q.  C^  and  /.  B>  Murphy^  in  support 
of  the  rtue. — There  is  no  difference  between  cases 
of  liquidated  and  unliquidated  damages  as  to  the 
judgment,  even  if  this  should  be  considered  a  case 
of  liquidated  damages,  which  we  deny.  The  cases 
on  this  point  are  cited  in  Tidd's  Practice,  9th  ed. 
722.  There  must  be  an  inquiry  where  there  is  a 
default ;  and  this  is  not  altered  by  the  Common 
Law  Procedure  Act,  as  by  the  latter  part  of  section 
97  judgments  by  default  are  to  operate  in  the  same 
manner  as  before  the  Act  The  old  practice  was, 
to  insert  a  (am  ad  triandum  quam  ad  inquirendum 
clause  in  the  juiy  process,  and  this  applied  equally 
to  actions  of  debt  as  to  other  actions.  Tidd.  Pr. 
894 ;  MUcheU  v.  MiUbank,  (6  T.  R.  199) ;  Tidd's 
Forms,  244,  c.  30,  s.  1 2.  The  damages  should  there- 
fore have  been  assessed  against  Percy  at  the  same 
time  that  they  were  assessed  against  Matilda  Shan- 
ley, and  he  should  have  had  notice  of  the  proceed- 
ings. [Monahan^  C.J. — The  proportions  as  between 
these  two  do  not  matter,  as  the  judgment  must  be 
joint  If  tenants  in  common  be  sued  together,  the 
judgment  against  them  must  be  joint  no  matter 
what  their  shares  may  be.]  It  would  also  be  for 
the  advantage  of  Matilda  Shanley  that  damages 
should  be  marked  against  Percy,  for  although  there 
is  no  contribution  between  tort-feasors — Merry- 
weather  v.  Ntxany  (S  T.  R.  166,)  there  is  between 
joint  contractors.  [^Heydons  case^  (1 1  Co.  Rep.  5,) 
was  also  relied  on/] 

Robiftsotif  Q.  CC  in  reply. — It  Is  necessary  to 
consider  what  the  law  was  before  the  late  statute, 
and  what  it  is  since.  Under  the  old  practice  nominal 
daaMges  would  have  been  claimed ;  the  mode  of 

f rocking  is  laid  down  in  Chitt^s  Archbold's 
Practice,  886,  888.  But  in  debt  the  judgment  was 
finaly  and  could  be  marked  without  assessing  the 
nominal  damages.  It  is  still  clearer  now  that  there 
need  not  be  an  inquiry  in  cases  like  the  present, 
for  nominal  damages  are  no  longer  claimed ;  the 
judgment  is  final  whether  there  be  one  or  two  de* 
fendants.  The  dth  section  of  the  Common  Law' 
Procedure  Act  abolishes  forms  of  action^  and  sec- 
tion 10  requires  the  summons  and  plaint  to' contain 
ft  true  statement  of  {the  oante  qS  action,  and  not  a 
daim  for  damages  merely;  Section  96  abolishes 
the  rule  to  compute,  and  gives  a  new  privilege  to 
the  plaintifT;  but  the  92nd  General  Order  protects 
the  defendant  from  oppression,  as  an  affidavit  !^ 
required  specifyiuff  the  amount  of  the  demand.  Thisi 
''shows  that  the  judgment  is  final.  Again,  the  jury 
could  not  have  assemed  damages  at  all  against  Percy, 
for  there  Is  not  any  longer  a  jury  process,  as  it  is 


abolished  by  section  109,  there  could  not  therefore 
be  a  special  vemre.  They  can  only  find  upon  the 
issue  on  the  record ;  upon  that  finding  the  eiecu- 
tion  mtist  be  joint  against  both  defendants  for  the 
sum  found  and  no  more,  so  that  no  injury  is  done 
to  the  defendant  in  default  by  not  giving  him  notice* 

Cur»  adv.  vuU. 
Nov.  2d. — MoNAHAir,  C.  J.,  this  day  delivered 
the  judgment  of  the  court. — In  this  case  a  question 
of  importance  upon  the  construction  of  a  portion 
of  the  Common  Law  Procedure  Act  has  been  raised. 
The  action  was  commenced  against  four  parties  to 
recover  rent  under  a  lease  One  undivided  moiety 
of  the  premises  was  alleged  to  have  come  to  two 
of  these  parties,  and  the  other  moiety  to  the  other 
two,  as  tenants  in  common.  Two  of  the  parties 
pleaded  that  the  estate  of  the  lessee  had  not  been 
assigned  to  them.  The  plaintiff  did  not  take  issue  ob 
this  plea,  but  discontinued  his  action  against  these 
parties,  so  that  the  pleadings  then  stood  as  if  it  were 
an  action  against  two  defendants  only  to  recover 
the  rent  of  an  undivided  moiety  of  the  premises 
from  them  as  tenants  in  common.  One  of  these 
defendants,  Percy,  allowed  judgment  to  go  by  de- 
fault; but  the  other,  Margaret  Shanley,  pleaded 
that  no  part  of  the  lessee's  interest  vested  in  her. 
The  issue  on  this  plea  was  sent  to  a  jury.  Mean- 
while judgment  had  been  marked  against  Percy, 
and  no  notice  of  the  trial  against  Shanley  was 
given  to  him,  nor  did  the  jury  at  the  trial  assess 
any  damages  against  him.  Tiie  objection  now  be- 
fore the  court  is,  that  these  proceedings  are  altoge- 
ther irregular,  inasmuch  as  the  defendant,  Percy, 
ought  to  have  had  notice  of  the  trial  against  Shan- 
ley, and  the  jury  in  that  case  ought  to  have  as- 
sessed damages  against  the  defendant  Percy  as 
well  as  against  Shanley.  I  confess  I  had  some 
leaning  in  favour  of  the  objection  at  first ;  but  it 
was  urged  by  the  counsel  for  the  plaintiff  that  they 
could  have  marked  judgment  against  Percy,  and  is- 
sued execution  at  once  under  the  96th  and  97th 
sections  of  the  Common  Law  Procedure  Act,  as 
this  was  a  liquidated  demand,  and  the  defendant 
had  allowed  judgment  to  go  by  default ;  and  they 
also  contended,  that  in  case  they  did  not  issue  exe* 
cution  it  was  not  necessary  to  give  Percy  notice  of 
the  subsequent  proeeedings,  for  if  the  judgment 
marked  had  been  for  too  large  a  sum,  it  should  be 
amended  by  the  finding  of  the  jury.  It  is  not  ne- 
cessary to  decide  that  question  now,  but  yet  that 
reasoning  satisfied  me.  The  plaintifi*'s  claim,  so 
far  as  it  regards  the  amount  of  rent,  raises  another 
question — namely,  whether  this  is  an  action  for  a 
liquidated  demand  in  the  sense  of  the  96th  and  97th 
sections  ?  We  do  not  decide  that  question  one  way 
or  the  other ;  our  decision  turns  upon  the  acts  of 
the  parties,  and  the  way  they  proofed  under  the 
statute.  We  were  referred  to  the  92nd  General 
Order,  and  it  altered  our  opinion  very  much.  It 
requires  an  affidavit  of  the  amount  demanded,  and 
it  was  argued  from  that  that  the  judgment  must  be 
final.  If  that  general  order  bad  been  complied 
with,  I  would  have  been  satisfied  that  Percy  need 
not  hai^  been  a  party  to  the  proceedings  before 
the  jury.  But  whi^  are  the  facts  of  the  case? 
Th«  plaintiff*  marked  an  Interiocotory  judgment, 
and  H  waa  not  a  jodgment  for.  any  sun  of  roonejs 
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nor  wa«  there  any  affidavit  A  blank  was  left  for 
the  amount,  which  was  to  be  ascertained  before  ex- 
ecution could  issue ;  and  it  could  not  be  ascertained 
under  the  97th  section,  as  the  92nd  General  Order 
was  not  complied  with.  As,  therefore,  this  was 
not  a  judgment  marked  for  a  sum  certain  under 
the  97th  section,  we  think  Percy  should  have  been 
a  party  to  the  proceedings  before  the  jury.  The 
parties  can  take  whatever  course  they  think  pro- 
per 5  either  to  enter  a  new  judgment  for  a  sum  cer- 
tain, or  proceed  anew.  We  must  set  aside  the  for- 
mer trial  and  verdict. 

Rule  absolute, 

— ♦ — 

COURT  OF  EXCHEQUER. 

Michaelmas  Term,  1854. 

fBeportedbyBECH£BL.FLEMi2io,  Esq.  Barrister-at-Law.J 

Grace  v>  Lewis. — Nov.  *24. 
Costs — Compromise  of  Action — Liquiffitied  Dama* 

ges — Changing  Attorney — Lien  for  costs. 
In  an  action  for  oraVslander  a  compromise  was  en^ 
tered  into  between  the  parties^  but  before  the  sum 
{Agreed  upon  had  been  paid  over,  the  plaintiff's 
attorney  haHlng  been  informed  of  the  intended  set- 
tlement of  the  action,  warned  the  plaintiff  not  to 
settle  the  demand  without  his  inttroention,  but  the 
plnintiff' directed  him  to  proceed  no  further  in  the 
action  as  a  compromise  was  in  progress^  and  the 
sum  qf£\Oas  damages,  and  £3  as  costs,  had  been 
offered  by  the  defendant.     The  plaint  ffs  attorney 
objected  to  the  amount  of  costs,  stating  that  he 
would  abide  by  the  taxation^  and  proceeded  with 
the  action,  and  served  a  cautionary  notice  upon 
the  defendant  not  to  proceed  in  the  compromise 
without  paying  him  the  costs  due,     TTie  plaint ff 
then  entered  a  rule  to  change  his  attorney,  and 
the  sums  of  £10,  and  £3  co$ts,  were  subsequently 
paid  to  the  plaintff.     Upon  an  application  by  the 
plaintiff* s  attorney  that  the  defendant  should  pay 
him  the  amount  of  taxed  costs  :  the  court  (upon 
consideration  of  the  peculiar  cit  cumstances  of  the 
case,)  ordered  that  the  applicant  should  be  paid 
the  sum  of£b  by  the  defendant. 
Semble,  where  the  plaintiff  and  defendant  fix  upon  a 
certain  sum  to  he  paid  by  the  latter  as  a  com- 
promise of  the  suit,  and  the  plaintiffs  attorney 
serves  the  defendant  with  a  cautionary  notice  not 
to  pay  over  that  sum  to  the  plaintiff' until  his  costs 
he  paid,  the  pl'iintiffs  attorney  has,  in  such  cases, 
(as  well  as  where  the  dam^fgcs  ard  ascertained  by 
verdict  or  award  J  a  lien  for  his  costs. 
This  was  an  application  made  on  behalf  of  the 
plaintiff's  attorney  in  this  cause,  that  the  defendant 
should  pay  to  him  the  sum  of  £li  1 9s.  2d.,  being 
the  amount  of  the  taxed  costs  in  the  above  action. 
It  appeared  that  the  applicant  had  commenced  pro- 
ceedings at  law,  pursuant  to  instructions  received 
from  the  plaintiff,  in  an  action  for  oral  slander,  and 
had  served  a  summons  and  plaint,  to  which  the  de- 
fendant had  filed  a  defence,  and  that  upon  the  3 1st  of 
May  last,  notice  of  trial  for  the  sittings  after  Trinity 
Terni  bad  been  served  upon  the  defendant's  at- 
torney, together  with  a  copy  of  the  issuer  as  settled 
by  counsel  with  It  requisition  to  return  the  san^, 
when.approved,  within  four  days.   An  offer,  to  com- 


promise the  suit  having  been  made  to  the  plaintiff, 
the  applicant  cautioned  him  against  entering  into 
any  such  arrangement  except  through  his  attorney, 
and  upon  the  7th  of  June  last,  he  also  served  upon 
the  defendant's  attorney  a  cautionary  notice  warn- 
ing him  against  compromising  the  suit  without  con- 
sulting him,  and  stating  that  the  costs  ot  the  pro- 
ceedings were  doe  to  him  and  not  to  the  plaintiff,  and 
that  in  case  of  such  a  compromise  being  made,  he 
would  hold  the  defendant  responsible  £br  such  coets. 
Upon  the  same  day  the  plaintiff  informed  the  ap- 
plicant that  the  opposite  party  had  offsred  to  pay 
him  a  sum  of  £10  to  compromise  the  action,  and 
£2  10s,  fur  costd.     The  issues  not  having  been  re- 
turned within  the  proper  time,  the  applicant  issued 
a  summons  to  settle  the  issues  before  Baron  Greene 
in  chamber,  upon  the  lOth  of  June,  upon  which  day 
he  was  requested  by  a  clerk  of  the  defendant^?  attor- 
ney to  furnish  him  with  his  bill  of  costs,  which  be  did, 
amounting  to  £10  178.  7d.,  but  offered  to  accept  a 
sum  of  £8,  rather  than  prevent  an  arrangement 
between  the  parties.     At  a  subsequent  interview 
between  the  applicant  and  the  defendant  s  attorney^ 
the  latter  offered  £10  to  settle  the  suit,  and  £3  costs, 
to  which  the  former  objected,  stating  that  he  would 
abide  by  the  taxation,  and  referring  to  the  cautionary 
notice  that  had  been  served  upon  the  defendant's 
attorney.     A  notice  to  change  his  attorney  in  the 
cause  was  then  served  by  the  plaintiff  upon  the  ap- 
plicant, whereupon  the  latter  proceeded  to  tax  his 
costs,  and  served  upon  the  plaintiff  the  same  when 
taxed,  amounting  to  £13  1 9s.  2d.,  but  the  latter 
refused  to  pay  the  amount,  whereupon  the  appli- 
cant issued  execution  and  also  served  a  notice  upon 
the  defendant's  attorney  calling  upon  him  to  pay 
the  taxed  costs,  and  that  in  default  of  his  so  doings 
an  application  would  l^e  made  to  this  court.     TUe 
applicant  also  stated  that  the  plaintiff  was  an  at- 
torney's clerk  and  had  no  property  of  his  own  whieb 
could  be  taken  in  execution,  and  that  he  had  stated 
his  intention  of  taking  the  benefit  of  the  Insolvent 
Act  in  case  he  should  be  arrested.     The  plaint Fff 
tiled  an  affidavit  stating  that  the  understanding  be- 
tween him  and  his  attorney  was,  that  he  should  only 
pay  the  costs  out  of  pocket  in  case  the  action  was 
unsuccessful ;  and  that  when  his  attorney  heard  of 
the  offer  of  compromise,  he  hurried  on  the  proceed- 
ings, although  directed  by  the  plaintiff  not  to  pro- 
ceed further:  that  £10  had  been  paid  to  him  to 
compromise  the  suit,  and  £3  for  costs,  and  that  tbe 
costs  served  on  him  by  his  attorney  amounted  to 
£18,  which  were  reduced  on  taxation  to  nearly  one 
half.     The  plaintiff  denied  collusion. 

Mackey  in  support  of  the  application*— When 
there  is  a  compromise  of  debt  and  costs  in  an  action 
of  this  nature  between  the  parties,  the  court  will 
compel  the  defendant  to  pay  the  plaintiff's  attorney 
the  costs  incurred,  in  ca^e  the  latter  has  served  him 
with  notice  not  to  settle  jivijLb  the  plaintiff  until  his 
bill  of  costs  be  paid.  'In  Welsh -?.  Holey  (Doug. 
226,)  Lord  Mansfield  says :  **  I  am  inclined  to  gp 
still  farther  and  hold,  that  if  the  attorney  gave  no- 
tice to  the  defendant  not  to  pay  till  his  bill  should 
be  discharged,  a  payment  by  the  defendant  after 
such  notice  would  be  in  his  own  wrong,  and  like 
paying  a  debt  which  has  been  assigned  after  notice.^ 
[^Pennefaiher^  B. — But  in  that  case  the  compromise 
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\ras  made  pending  a  writ  of  error,  and  the  verdict 
had  liquidated  the  damages.]     So  does  the  payment 
of  £10  by  the  defendant  in  the  present  case.   iPen- 
nefafher,  B, — What  you  would  require  is,  a  case 
deciding  that  when  unliquidated  damages  only  are 
claimed,  an  attorney  has  a  lien  upon  his  client's 
right  of  action.]     In  an  action  for  a  liquidated  de- 
mand the  attorney  would  have  such  a  lien,  as  he 
might  proceed  with  the  suit ;  but  in  a  case  of  this 
nature  parties  cannot  be  prevented  from  compro- 
mising the  action.   In  Ormei*odv.  Tate,  (1  £.464,) 
the  plaiutifT  and  defendant  agreed  to  a  reference 
af^r  the  suit  had  been  at  issue,  and  the  arbitrator 
awarded  the  defendant  to  pay  to  the  plaintiff  a  cer- 
tain sum  by  instalments.     The  plaintiff's  attorney 
served  the  defendant  with  notice,  as  in  the  present 
case,  to  pay  him  the  amount  of  damages  and  costs : 
notwithstanding  which,    the   defendant   paid  the 
amount  to  the  plaintiff,   telling  the  attorney  he 
should  look  for  his  costs  elsewhere,  and  the  court 
oirdered  that  the  defendant  (although  the  plaintiff 
had  given  him  a  release  from  the  entire  debt  upon 
payment  of  the  first  instalment)  should  pay  over 
the  first  and  any  other  accruing  instalment  to  the 
plaint iff*8  attorney.     \^Pennefather,  B, — These  two 
authorities  decide  the  question  as  to  a  sum  ascer- 
tained by  verdict  or  award,  but  the  case  of  unliqui* 
dated  damages  still  remains.]    In  Read  v.  Dapper, 
(6  T.  R.d61,)  the  question  of  the  amount  of  damages, 
which  was  for  business  done  by  the  plaintiff  for  the 
defendant,  had  been  referred  to  the  Master  to  as- 
certain, who  awarded  a  certain  sum  to  be  paid  to 
the  plaintiff  with  costs,  and  as  in  the  above  cases, 
the  defendant  paid  the  amount  to  the  plaintiff  him- 
self, after  notice  from  the  attorney  of  the  plaintiff 
not  to  do  so,  but  was  compelled  to  pay  it  over 
again  to  the  latter.     Lord  Keuyon,  C.  Jn  in  giving 
judgment  says :  '*  The  principle  by  which  this  ap- 
plication is  to  be  decided  was  settled  a  long  time 
ago,  namely,  that  the  party  should  not  run  away 
with  the  fruits  of  the  cause  without  satisfying  the 
legal  demands  of  his  attorney,  by  whose  industry, 
and,  in  many  instances,  at  whose  expense,  those  fruits 
are  obtained.''    This  observation  applies  to  the  pre- 
sent case.     It  is  admitted  that  until  the  demand  be 
liquidated  in  some  way,  either  by  verdict,  arbitra- 
tion, or  compromise,  there  can  be  no  lien  for  costs ; 
but  where  the  parties  do  agree  to  a  certain  sum  as 
damages,  I  submit  that  there  is  no  distinction  be- 
tween the  ascertainment  of  the  amount  in   that 
manner,  and  by  verdict  or  award.    Besides,  in  the 
present  case  the  sum  of  £8  has  been  paid  by  the 
defendant  to  the  plaintiff  for  costs,  and  it  has  never 
been  paid  to  the  plaintlfi^s  attorney, 

Fitzgibban^  Q.C^  (with  him  M^Mahon^)  contra. 
— The  action  in  this  case  was  for  verbal  slander, 
and  if  the  plaintiff  did  not  get  more  than  408.  da- 
mages, be  would  lose  his  costs.  It  is  not  to  be 
overlooked  in  the  present  case  that  the  plaintiff's 
attorney  elects  to  proceed  with  the  action  after  he 
had  been  cautioned  by  the  plaintiff  not  to  do  so ; 
and  that  the  compromise  did  not  actually  take 
place  until  the  plaintiff  had  changed  his  attorney. 
The  plaintiff,  who  is  at  present  a  mere  pauper,  is 
in  custody,  and  is  it  to  be  said  that  an  attorney  is 
to  have  a  lien  on  the  chance  of  compromising  the 
damages  of  a  pauper?    In  Galbally  v.  Hume^  (8 


Ir.  L.  R.  84,)  which  was  an  action  of  trespass,  the 
defendant  effected  a  compromise  before  trial  with 
the  plaintiff,  but  without  the  knowledge  of  the  plain- 
tiff's  attorney,  and  it  was  held,  that  the  action  be« 
ing  for  unliquidated  damages,  the  attorney  had  no 
lien  for  his  costs.  The  application  was  that  the 
defendant  should  pay  to  the  plaintifi^s  attorney  the 
costs  incurred,  notwithstanding  the  compromise;  and 
Peniiefather,  B.  in  delivering  judgment  in  that  case, 
distinguishes  between  the  cases  of  liquidated  and  un- 
liquidated damages,  and  concludes  by  saying,  <*Wedo 
not  wish  to  hold  out  any  geueral  rule  that  an  attorney 
will  have  a  lien,  but  we  refuse  the  present  applica« 
tion  without  costs  in  the  hope  that  future  applica* 
tions  will  not  be  made,  and,  if  made,  they  will  be 
refused  with  costs."  Besides,  in  the  present  case 
the  plaintiff's  attorney  has  arrested  his  client,  and 
so  obtained  satisfaction.  [^Pennefnther,  B. — As  to 
the  changing  of  the  attorney  it  is  alleged  that  no 
sum  was  ascertained  as  damages  while  the  appli- 
cant was  the  plaintifl^s  attorney,  now  the  rule  to 
change  is  upon  payment  of  costs,  and  can  an  at- 
torney be  changed  until  costs  be  paid?]  When 
the  rule  is  entered,  the  attorney  should  proceed  to 
make  up  his  costs.  [^Richards,  B, — The  money 
was  not  paid  by  the  defendant  uutil  after  he  had 
received  the  cautionary  notice  from  the  opposite 
attorney.]  It  would  be  monstrous  to  hold  that  the 
attorney  of  the  plaintiff,  who  was  a  pauper,  should 
be  at  liberty  to  proceed  with  this  action.  [^Rich- 
ards^  B, — At  any  rate  he  was  entitled  to  the  sum 
of  £3  paid  to  the  plaintiff.]  In  Lyons  v.  Wilkin ' 
son,  (18  Ir.  L.  Rep.  224,)  which  was  an  action  of 
ejectment,  the  possession  had  been  given  up  by  the 
defendant  after  notice  of  trial,  and  hb  attorney  ap- 
plied for  leave  to  enter  up  judgment  as  in  case  of 
nonsuit,  upon  the  ground  that  the  land  bad  been 
given  up  behind  the  attorney's  back,  and  this  court 
held  that  the  attorney  had  no  lien. 

Mackey  in  reply. — The  case  of  Galbalfy  v.  Hume 
is  clearly  distinguishable  from  the  present  case,  and 
the  other  authorities  relied  upon  in  support  of  this 
application,  by  the  absence  of  the  cautionary  no- 
tice, which  is  essential  in  such  cases ;  besides,  it 
does  not  clearly  appear  in  that  case  that  any  cer- 
tain sum  Iiad  been  paid  or  payable  to  the  plaintiff, 
which  is  the  chief  ground  of  the  former  decisions. 
As  to  the  alleged  fact  that  the  compromise  had  not 
been  made  until  after  the  rule  to  change  the  plain- 
tiff's attorney,  it  has  been  sworn  that  before  that 
rule  had  been  entered  the  plaintiff  informed  him 
that  a  sum  had  been  tendered  and  agreed  upon ; 
and  it  is  a  rule  that  in  such  cases  the  law  will  not 
compel  the  parties  to  proceed  further — **  ad  vana  et 
inuHlia  lex  neminem  cogit^ — therefore  the  damages 
must  be  regarded  as  liquidated  iu  the  present  case 
by  the  compromise. 

Pennefather,  B.* — There  is  a  good  deal  of 
principle  involved  in  the  consideration  of  the  pre- 
sent case,  and  although,  perhaps,  we  may  not  feel 
absolutely  called  upon  to  decide  the  case  upon 
principle,  yet  we  cannot  avoid  taking  it  into  con- 
sideration in  treating  the  matter  as  laid  before  us. 
Authorities  have  been  cited  deciding  that  in  cases 
of  unliquidated  damages  an  attorney  has  no  lien 

*  Plgot,  C,  B.,  and  Greene,  B.,  were  absent. 
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for  hi«  C08t8«  and  especially  in  cases  of  oral  slander 
like  the  present  That,  I  think,  we  may  take  to  be 
perfectly  clear.  It  is  equally  so  that  an  attorney 
employed  in  such  a  case  cannot  interfere  for  the  pur- 
pose of  preventing  his  client  from  disposing  of  his 
rights  as  he  may  think  iSt,  nor  can  he  compel  him 
to  proceed  with  any  suit  he  may  have  commenced 
to  obtain  redress.  That  is  equally  clear.  There 
is  a  decision  to  that  effect  in  this  court,  and  it  has 
been  impressed  upon  my  mind  by  a  remarkable  ex- 
pression of  Lord  Gillamore,  that  an  attorney  has 
no  lien  on  the  want  of  equity  in  his  client's  case. 
Therefore  that  want  of  equity  does  not  confer  upon 
the  plaintiff's  attorney  a  right  to  proceed  with  the 
action.  But  the  present  case  is  not  exactly  the 
same  as  what  is  there  alluded  to*  If  the  damages 
ig  an  action  of  this  nature,  although  originally  un- 
liquidated, had  been  ascertained  by  a  verdict,  the 
case  of  Welih  v.  Holsf  (Doug.  226,)  decides  that 
In  that  case  the  attorney  has  a  lien  for  his  costs. 
The  same  rule  exists  in  cases  of  arbitration,  when 
the  amount  of  damages,  although  originally  uncer- 
tain, has  been  ascertained  by  the  intervention  of 
arbitrators,  because  in  such  a  case  the  award  is 
tantamount  to  a  verdict  for  the  purpose  of  decid- 
ing the  question  of  damages ;  and  in  such  cases  it 
is  not  competent  fur  the  defendant  to  pay  over  the 
amount  so  settled  by  arbitration  to  the  plaintiff  in 
fraud  of  his  attorney,  after  notice  to  him  not  to  do 
so,  the  amount  being  ascertained,  although  origi- 
nally uncertain.  In  the  present  case  the  amount 
has  'not  been  ascertained  either  by  a  Verdict,  or  a 
reference  to  arbitrators ;  it  was  originally  unliqui- 
dated, but  if  it  be  competent  for  the  parties  to  re- 
fer such  questions  to  arbitration,  can  it  be  said  that 
it  is  not  competent  for  them  to  settle  their  claims 
between  themselves  without  the  intervention  of  ar- 
bitrators ?  If  that  be  so,  is  there  any  ground  for 
holding  that  the  acQOunt  so  ascertained  by  the  act 
of  the  parties  themselves  shall  not  have  equal  weight 
and  effect  as  if  it  had  been  decided  by  verdict  or 
arbitration  ?  Let  us  consider  how  the  present 
case  stands.  Proceedings  are  taken  by  the  plain- 
tiff's attorney  for  oral  slander,  and  it  has  been 
sworn  that  this  attorney  undertook  to  prosecute 
the  suit  upon  the  understanding  that  he  was  only 
to  get  the  costs  out  of  pocket  in  case  the  suit  did 
not  terminate  successfully.  Supposing  that  to  be 
so,  can  we  say  that  the  attorney  is  to  be  affected 
by  that  agreement  when  the  demand  which  was 
the  subject  of  the  action  has  been  ascertained  by 
the  parties  between  themselves.  In  the  month  of 
May  notice  of  trial  had  been  served,  and  in  June 
a  compromise  was  spoken  of,  as  the  parties  had  a 
perfect  right  to  do,  and  the  result  was  an  ar- 
rangement between  themselves  that  the  defendant 
was  to  pay  the  plaintiff  a  certain  sum  to  settle  the 
suit ;  but  when  in  thus  adjusting  their  mutual  rights 
the  parties  come  to  the  conclusion  that  a  certain 
amount  was  to  be  handed  over  by  the  defendant  to 
the  plaintiff,  can  it  be  said  that  the  plaintiff's  attor- 
ney was  not  instrumental  in  obtaining  for  his  client 
this  adjudication  upon  his  rights  ?  In  Galbally  v. 
Hume^  (3  Ir.  L.  R.  33,)  decided  in  the  year  1840, 
the  amount  ascertained  does  not  clearly  appear; 
and  the  circumstances  of  that  case  are  in  other 
respects  obscure.    In  the  present  case  this  n  not 


so.  The  amount  settled  between  the  parties  is 
clearly  ascertained,  namely,  £10  as  damages,  a 
earn  thtft  would  carry  costs  in  any  actioo  io  whJoh 
a  ver^iet  might  be  given  for  the  plaintift  The 
compromise  takes  place  in  June,  and  the  phlii« 
tiff's  attorney  is  informed  of  it,  and  directeil  not 
to  proceed  further  in  the  action.  This  was  a 
direction  that  he  was  bound  to  obey,  and  he  waa 
not  at  liberty  aAer  this  to  go  on  any  further  and 
incur  more  expense ;  but  he  does  so,  refusing  the 
sum  of  £3  which  was  tendered  as  costs  of  the  pro- 
ceedings so  far,  and  declaring  that  lie  will  abide  by 
the  taxation.  The  plaintiff  and  defendant  tlien  ap* 
pear  to  me,  I  must  say,  to  have  adopted  an  expe- 
dient to  remove  the  plaintiff's  attorney,  by  entering  a 
rule  to  change  the  attorney  upon  pavment  of  coats. 
The  object  of  this  clearly  was,  to  deprive  tlie  at* 
tomey  of  any  claim  that  he  might  have  had  at  tlte 
time.  But  had  it  that  effect  ?  It  was  done  for  a 
purpose  not  to  be  commended ;  but  does  it  remove 
him  from  being  the  attorney  ?  He  was  the  attoraey 
upon  the  record  at  the  time  the  compromise  was 
entered  into ;  and  the  rule  that  was  entered  for  the 
purpose  of  removing  him,  was  upon  the  condition 
of  paying  the  costs  due  to  him,  and  I  do  not  think 
that  he  can  be  considered  as  removed  without  the 
payment  of  these  costs.  But,  perhaps,  we  need  not 
decide  that  question  at  present.  He  then  furnishes 
hb  bill  of  costs  for  £18;  it  is  impossible  for  us  to 
say,  whether  or  not  that  amount  was  justly  due :  bat 
an  attorney  should  furnish  his  bill  of  costs  to  a 
reasonable  amount.  However,  in  the  present  case, 
it  was  reduced  on  taxation  to  one-half  the  amount 
demanded ;  and  upon  inspection  of  this  bill  of  costs, 
considering  that  issue  had  been  joined  at  the  time 
and  notice  of  trial  served,  the  amount  should  not 
have  been  more  than  £5.  Under  these  circumstan- 
ces, can  this  person  claim  the  favour  of  the  court. 
— I  do  not  meaa  to.  convey  that  any  suitor  is  to  be 
supposed  to  receive  anything  by  favour,  but  such  is 
the  technical  term— but  can  a  suitor  be  looked  upon 
with  encouragement  after  having  acted  in  this  man- 
ner ?  It  has  heed  urged  that  attorneys  should  be 
encouraged  to  engage  in  suits  in  cases  of  this  nature, 
to  assist  parties  in  obtaining  their  rights ;  I  do  not 
mean  to  assert  the  contrary  of  this  proportion  :  at 
the  same  time  it  is  a  great  abuse  of  the  oifice  of 
attorney  that  he  should  take  up  the  cause  of  any 
one  without  first  looking  into  the  merits  of  the  ease. 
This  is  a  great  abuse.  It  appears  tliat  the  sum  of 
£3  has  been  paid  by  thed^c«dant  to  the  plaintiff, 
over  and  above  the  amount  paid  to  compromise 
the  action,  which  was  £10.  The  former  sum  should 
not  be  so  paid  to  the  plaintiff,  and  therefore,  ujpoa 
considering  the  whole  of  the  case,  and  under  its  pe- 
culiar circumstances,  we  shall  make  an  order  that 
the  defendant  do  pay  to  the  plaintiff's  attorney  tbo; 
sum  of  £5  in  satisfaction  of  any  demand  upon  him,, 
and  that  there  be  no  costs  of  the  present  motion., 
The  circumstances  of  the  present  case  are  so  pecu- 
liar, that  the  rule  we  make  is  not  to  be  considered 
as  a  precedent  for  the  future. 

Richards,  B. — The  facts  of  the  present  case 
fully  authorize  the  order  to  be  made^  without  trench- 
ing upon  any  decided  principle. 

Rule  (nocordingfy. 
— ♦— : 
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HiLABY   TzBMf    1854. 
[Reported  by  William  Higksov,  Esq.  Barrister-at-L«w.] 

Kkllt  v.  Birch. — Feb*,  9,  10. 

Practice^^Discharge  of  party  arrested  by  fraudu' 

lent  contrivance, 

A  trcm^erred  and  handed  over  to  B,  her  attorney^ 
tertatn  ehares  and  moneys  for  the  purpose  (ae  h% 
afberuarde  alleged f}  ofauieting  in  the  compro- 
mise  of  a  ttuii.  B,  on  being  required  to  return 
themt  reused  io  do  mo.  A  then  filed  a  cavee  pe» 
tkioH  agaimt  B^  andy  apprehending  that  he  would 
ubscondf  obtained  a  writ  of  ne  exeat  regno  against 
hinu  Before  the  writ  could  he  executed  B  ab» 
scondedf  whereupon  A  proceeded  against  him  cri' 
nunally^  and  procured  a  magistrate's  warrant 
unddT  which  he  was  arrested  in  England^  and 
brought  back  to  Ireland^  where  the  writ  of  ne 
exeat  was  put  in  force.  A  afterwards  abandoned 
the  prosecution  against  By  who  was  acquitted  of 
the  criminal  charge.  B  now  moved  that  he  might 
be  discharged  from  custodi/i  under  the  wi-it  of  ne 
exeaty  alliging  that  this  prosecution  was  a  mere 
contrivance  to  bring  him  within  the  jurisdiction 
of  this  courtt  and  not  intended  as  a  bona  Me  pro- 
ceeding. Held,  that  under  all  the  circumstances 
of  the  casef  the  abandonment  of  the  prosecution 
did  not  necessarily  prove  it  to  have  been  originally 
merely  colourable  or  fraudulent^  and  that  if  this 
prosecution  were  not  merely  a  colourable  proceed- 
ings the  detention  ofB  unaev  the  writ  ofne  exeat 
regno  was  not  irregular^  and  would  not  be  inter- 
fsted  with. 

It  was  stated  iatbe  petition  m  this  ease^  wbioh  was 
filed  oo  the  4th  of  May,  1853,  that  the  petitioner 
had  transferred  certain  railway  shares  and  bank 
stock,  and  paid  over  certain  suma  of  money  to  the 
respondent,  who  was  acting  aa  her  solicitor,  for  the 
purpose  of  effecting  a  compromise  of  a  suit  in  which 
the  petitioner  was  engaged;  that  the  respondent 
afterwards  refused  to  retransfer  the  shares  or  stock, 
or  to  repay  the  money .^  It  then  went  on  to  charge 
that  the  respondent  was  about  to  abscond  from  the 
jurisdiction  of  the  court ;  and  prayed  for  ait  ac- 
cooot  of  the  shares,  stock,  and  money,  and  any 
other  securiiies  in  which  they  might  be  invested,  a 
declaration  of  the  petitioner's  rights,  and  a  writ  of 
ne  exeat  regno  against  the  res(>ondent.  Accord* 
iogly  the  writ  issued  on  the  day  of  filing  the  peti- 
tion ;  but,  before  it  could  be  executed,  the  respon- 
dent quitted  this  country.  Shortly  afterwards  the 
petitioner  swore  informations  against  the  respon- 
dent for  feloniously  stealing  the  securities,  and  a 
warrant  for  his  arrest  was  placed  in  the  hands  of  a 
police  officer  and  backed  in  England,  and  a  reward 
was  offered  for  his  apprehension,  by  means  of  which 
proceedings  the  respondent  was  arrested  in  South- 
ampton and  brought  to  Ireland.  The  writ  of  ne 
exeat  regno  was  then  put  in  force  against  him,  and 
on  his  being  brought  before  the  police  magistrates 
CD  this  criminal  charge,  they  committed  him  for 
trial  for  a  misdemeanour  under  statute  9  Geo.  4,  c 
55,  s.  42.  The  policeman  by  whom  the  respondent 
had  been  arrested  subsequently  brought  an  action 
Against  the  petitioner  for  the  reward^  and  on  the 


trial  in  that  action  he  swore  (as  the  respondent  al- 
leged by  his  affidavit)  that  the  petitioner  told  him 
when  she  was  sending  him  away  with  the  warrant, 
that  she  only  wanted  to  bring  the  respondent,  by 
means  of  the  criminal  process,  within  reach  of  the 
writ  of  ne  exeat  regno.  It  did  not  appear  that  the 
petitioner  was  present  at  the  trial,  and  she  swore 
she  knew  nothing  of  this  statement  by  the  police- 
man, and  that  it  was  false  if  it  had  been  made^ 
The  Grand  Jury  of  the  City  of  Dublin  found  a  bill 
against  the  respondent;  but,  immediately  before 
the  trial,  be  had  the  proceedings  removed  by  re>*- 
tiorari  int<5  the  Queen's  Bench,  where,  afler  a  post- 
ponement at  the  request  of  the  petitioner,  the  case 
eame  on  to  be  tried  on  the  2nd  of  December,  1853. 
On  that  day  the  petitioner  requested-  a  further  ad- 
journment on  the  ground  of  the  absence  of  witnesses, 
but  refused  to  pay  the  costs  of  the  day  as  the  price 
of  the  indulgence.  The  case  was  then  proceeded 
with,  and  no  evidence  being  ofiered  by  the  prose- 
entrix,  the  respondent  was  acquitted.  He  now 
moved  that  he  might  be  discharged  from  custody 
on  the  ground  that  the  prosecution  instituted  against 
him  was  only  an  improper  contrivance  for  bringing 
him  within  the  jurisdiction  of  the  court,  that  he 
might  be  thus  detained  under  the  writ  of  ne  exeat 
regnoy  and  that  therefore  his  detention  under  the 
civil  proo^  was  irregular. 

The  case  and  arguments  are  fully  set  forth  in  the 
Lord  Chancellor's  judgment 

MarHey^  Q.  C.  and  S%  Ferguson^  in  support  of 
the  motion,  referred  to  Birch  v.  Prodger^  (I  N.  R. 
135>;  Wells  r.  Gurney,  (8  B.  &  C.  769) ;  BarreU 
V.  Price,  (9  Bing.  566) ;  Buchmaster  v.  Cox,  (2  Ir. 
L.  Rep.  I01.> 

Hughes,  Q.  (Xy  Hamilton  Smythe,  Q.  C,  and 
Francis  W.  Brady  for  the  petitioner. 

Lord  Chancbijlor. — In  this  case  there  arisen 
a  very  serious  question.  The  court  always  looks 
favourably,  if  it  be  possible,  upon  the  application 
of  a  party  who  seeks  to  recover  his  liberty  on  the 
ground  of  the  illegality  of  the  process  by  which  he 
has  been  arrested ;  but  of  course  it  is  guided  by  the 
settled  rules  of  law,  and  the  facts  of  the  case.  Now 
with  regard  to  the  rule  of  law  it  is  not  disputed  by 
either  party ;  and  the  facts  alleged  on  one  side,  and 
denied  on  the  other,  are  such  as  would  precisely 
bring  the  case  within  its  operation.  Mr.  Birch  in 
his  affidavit,  so  far  as  it  concerns  this  part  of  the 
case,  swears,.  *<  That  thu  said  petitioner  formed  the 
design  of  instituting  criminal  proceedings  against 
this  deponent,  liot  with  the  belief  that  such  was  a 
bona  fide  proceeding,  or  could  legally  be  taken,  or 
in  fact  sustained,  or  with  the  intention  of  prosecut* 
iog  same  to  a  trial  for  the  purposes  of  justice,  but 
as  a  sham  or  device  intended  for  the  purpose  of  ar- 
resting deponent  under  the  colour  of  such  criminal 
proceedings,  and  so  bringing  deponent,  by  means 
of  such  custody,  within  the  jurisdiction  of  this  ho- 
nourable court,  in  order  to  have  deponent  then  de- 
tamed  under  the  said  writ  of  ns  exeat  regno."  That 
charge  expresses,  almost  in  the  precise  language  of 
the  authorities,  the  circumstances  under  which  a 
party  arrested  would  be  entitled  to.his  discharge ; 
if  the  case  made  by  the  respondent  in  those  word^ 
were  sustained,  the  court  wonM  be  bound  to  act 
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upon  it,  aud  to  discharge  the  respondent  from  cus- 
tody. The  law  upon  the  subject  is  set  out  very 
'  concisely  in  Welh  t.  Gumey,  (8  B.  &  C.  769.)  The 
facts  in  that  case  were  exceedingly  similar  to  those 
which  the  respondent  alleges  to  exist  in  this.  It 
was  a  case  where  criminal  process  was  used  under 
circumstances  in  which  civil  process  could  not  have 
been  employed,  with  the  result  that  the  defendant, 
having  been  seized  by  virtue  of  criminal  proceed- 
ing, was  made  answerable  by  that  means  to  the 
civil  process.  The  defendant  was  arrested  on  a 
Sunday  on  a  warrant  for  an  assault  upon  a  third 
party,  and  then  on  Monday  he  was  taken  on  thedvil 
process ;  the  court  thought  it  was  clearly  made  out 
that  there  was  collusion  between  the  plaintiff  and 
the  third  parly  (the  prosecutor.)  Bay  ley,  J.,  says: 
*'  It  is  clear  that  the  criminal  process  was  used  on 
the  Sunday  to  give  the  plaintiff  an  opportunity  of 
making  the  arrest  on  the  civil  process  on  Monday ; 
and  by  the  execution  of  the  criminal  process  on  the 
Sunday,  the  defendant  was  taken  into  custody,  and 
detained  till  Monday,  and  the  plaintiff  was  thereby 
enabled  to  arrest  him  on  the  civil  process  on  that 
day.  I  admit  that  contrivances  must  sometimes  be 
used  in  order  to  execute  the  civil  process  of  courts 
of  justice ;  but  these  contrivances  ought  to  be  such 
contrivances  as  may  be  lawfully  used,  and  arrest 
by  means  of  criminal  process  is  not  a  lawful  con- 
trivance." That  is  a  summary  of  the  law  upon  the 
subject,  which  is  further  stated  in  distinct  terms  in 
Goodwin  v.  Lindon^  (3  N.  &  M.  879 ;  s.  c.  1  A.  & 
E.  378.)  The  precise  point  is  not  there  decided  by 
the  court;  but  Lord  Denman,  CJ.,  says:  **  When 
a  party  is  arrested  on  a  criminal  charge  in  pursu- 
ance of  a  scheme  for  arresting  him  with  more  faci- 
lity upon  a  civil  suit,  the  court  will  order  him  to 
be  discharged.  But  tiiis  acquittal  here,  upon  two 
indictments  preferred  by  the  same  party  at  whose 
suit  he  is  upon  his  acquittal,  and  discharge  arrest- 
ed, does  not  of  itself  show  that  the  criminal  charge 
was  a  mere  contrivance  on  the  part  of  the  plaintiff 
to  enable  him  to  arrest  the  defendant ;  it  does  not 
appear  that  it  was-a  contrivance  for  that  purpose." 
These  cases  distinctly  point  out  what  facts  must  be 
proved  to  sustain  an  application  of  this  kind,  and 
that  it  must  clearly  appear  that  the  criminal  pro- 
ceeding was  a  mere  contrivance  for  executing  civil 
process.  That  being  so,  the  next  thing  to  be  de- 
cided is,  what  was  the  real  character  of  the  crimi- 
nal proceedings  in  the  present  case?  In  the  first 
place  let  us  consider  the  position  of  the  parties  in 
May,  1853.  The  petitioner  alleges  that  the  respon- 
dent was  her  confidential  solicitor  and  agent,  and 
that,  wl)ile  so  confidentially  employed,  he  received, 
as  her  agent,  from  her,  or  him,  Mr.  Boyle,  on  her 
behalf,  money  or  securities  to  a  very  large  amount, 
to  be  applied  by  him  to  special  purposes ;  and  that, 
in  breach  of  his  trust,  he  had  converted  this  pro- 
perty to  bis  own  use,  and,  in  short,  had  been  guilty 
of  embezzlement.  Now,  if  that  case  be  true  in  fact, 
it  is  necessary  to  surmise  what  was  the  position  of 
Mrs.  Kelly.  By  statute  9  Geo.  4,  cap.  55,  such  a 
transaction  was  made  a  criminal  offence;  and  if  the 
statute  had  (}one  nothing  more,  it  might,  perhaps, 
have  been  argued  that  until  the  criminal  prosecu- 
tion had  been  completed  the  petitioner  had  no  civil 


remedy  for  the  injury;  but  the  statute  expressly 
provides  that  nothing  therein  contained  shall  affect 
any  remedy  which  parties  otherwise  might  have  had 
for  procuring  restitution  of  the  embezzled  property. 
Consequently  the  petitioner  bad  two  remedies — 
one  civil,  by  suit  in  equity,  or  an  action  for  money 
had  and  received ;  the  other  criminal,  by  a  prose- 
cution for  the  embezzlement.    I  call  the  prosecu- 
tion a  remedy  for  her,  inasmuch  as  the  statute  gives 
the  criminal  court  power  to  order  restitution  of  the 
property  embezzled,  though  it  may  be  a  question  by 
what  machinery  such  an  order  could  have  been  car- 
ried out ;  still  the  two  courses  were  open  to  the  pe- 
titioner, on  either  of  which  it  would  have  been  law- 
ful for  her,  under  the  circumstances,  to  have  pro- 
cured the  arrest  of  the  respondent.     It  is  not  con- 
tended that  her  arresting  him  on  criminal  process 
would  prevent  her  from  going  on  in  the  civil  suit ; 
nor  can  the  fact  of  the  petitioner  and  prosecutrix 
being  the  same  person  be  considered  as  in  Itself 
entitling  him  to  his  discharge.     Some  expressions 
are  used  in  that  case  in  the  Irish  Law  Heporu  to 
the  effect  that  any  interfei%nce  by  the  plaintiff  in 
the  civil  suit  in  procuring  the  arrest  in  the  crimi- 
nal, would  prevent  the  defendant  being  detained  in 
custody,  but  they  must  be  taken  with  reference  to 
the  subject-matter  of  the  case,  and  be  held  to  mean 
any  improper  interference ;  the  case  in  Nev.  &  Man. 
proves  that.     The  expressions  of  the  court  are: 
"  The  acquittal  of  the  defendant  upon  two  indict- 
ments  preferred  by  the  same  party  at  whose  suit 
he  is  upon  his  acquittal  and  discharge  arrested,  does 
not  of  itself  show  that  the  criminal  charge  was  a 
mere  contrivance  on  the  part  of  the  plaintiff."     It 
may,  therefore,  be  taken  as  clear  that  the  person  in- 
jured by  an  embezzlement  which  the  Act  renders  a 
criminal  offence,  may  adopt  both  courses,  and  may 
in  a  criminal  court  proceed  to  vindicate  public  jus- 
tice, and  in  a  civil  court  sue  for  the  property  of  whidi 
he  has  been  deprived;  and  may,  in  both,  have  the 
party  kept  in  custody  without  danger  of  being  de- 
feated in  th^  civil  suit  merely  by  having  also  insti- 
tuted the  criminal  prosecution.     Still,  of  course, 
the  double  proceeding  is  open  to  the  observation, 
that  if  the  criminal  charge  is  only  used  for  the  pur- 
pose of  giving  effect  to  the  civil  suit,  and  if  the 
criminal  arrest  be  noi  bona  Jlde  intended  for  the 
purpose  of  forwarding  public  justice,  but  merely  to 
bring  the  party  within  the  reach  of  civil  process, 
the  court  will,  as  was  done  in  the  cases  cited,  order 
the  discharge  of  the  defendant ;  and,  accordingly, 
Mr.  Birch  has  sworn  in  the  precise  and  pointed 
language  which  I  have  already  quoted,  that  the 
criminal  prosecution  was  a  mere  pretence  and  con- 
trivance to  have  him  brought  within  the  jurisdiction 
of  the  court.     To  determine  whether  that  statement 
is  well  founded,  I  must  examine  the  proceedings 
which  have  taken  place  from  their  commencement. 
Now,  it  is  plain  that  the  petitioner's  first  intention 
was,  to  pursue  her  civil  remedy  in  this  court ;  and 
for  that  purpose  she  filed  a  cause*  petition  on  the 
4th  day  of  May,  1854,  and  at  the  same  time  an  al- 
legation (which  has  since  been  proved  to  have  been 
well  founded)  that  the  respondent  was  about  to 
withdraw  from  the  jurisdiction,  she  obtained  a  writ 
o^  ne  exeat  regno  to  issue  against  him  ;  but  h^  left 
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tbe  oouDtry  before  this  writ  could  be  executed. 
The  civil  auit  being  thus,  in  fact,  frustrated,  the 
petitioner  appears  to  have  formed  tbe  intention  of 
prosecuting  tbe  respondent.  It  is  now  alleged  by 
the  respondent,  this  prosecution  was  not  undertaken 
bottajidef  that  it  in  fact  was  a  mere  contrivance  ; 
that  Mr.  Birch  was  at  rested  not  for  the  purpose  of 
convicting  bim  upon  the  criminal  charge,  Ixit  merely 
for  tbe  purpose  of  securing  his  person  so  as  to  make 
it  subject  to  the  operation  of  a  civil  suit.  Now, 
•ondoobtedly,  with  regard  to  the  originating  of  these 
proceedings,  there  is  one  statement  made  which,  if 
true,  would  conclude  the  question  :  I  mean  Mr. 
Birch's  allegation  as  to  what  he  says  was  sworn  by 
Ryan,  tbe  policeman,  in  the  presence  of  Mrs.  Kelly, 
in  tbe  action  which  he  brought  for  tlie  reward. 
Ryan  is  stated  to  have  sworn  that  "  she  asked  him 
what  course  the  magistrate  would  take  with  depo- 
nent (Birch)  if  taken  ;  as  it  was  not  tbe  wish  of  the 
said  Sarah  Kelly  to  prosecute  deponent,  but  only  to 
have  bim  brought  by  a  magistrate's  warrant  within 
reach  of  the  writ  of  ne  exeat  regno  obtained  from 
tbe  Lord  Chancellor.'*  If  the  court  is  to  rely  on 
that  allegation,  there  is  an  end  of  the  case ;  the 
respondent  is  entitled  to  his  discharge.  But  Ryan 
himself  has  made  no  affidavit  here;  and  it  is  merely 
asserted  in  the  respondent's  affidavit,  that  on  a  for- 
mer trial  he  made  this  statement  in  the  presence  of 
Mrs.  Kelly:  an  assertion  which  her  affidavit  ex- 
pressly contradicts,  and  that  in  the  most  distinct 
terms.  That  being  the  state  of  the  evidence  at 
both  sides,  the  court  will  certainly  not  act  against 
the  positive  swearing  of  the  petitioner.  If  that 
statement  of  Mr.  Birch's  had  been  sustained,  and 
that  fact  proved,  there  would  be  no  question  in  the 
case ;  but  the  alleged  conversation  has  not  been 
proved  by  any  party  to  it,  and  I  cannot  act  on  a 
mere  declaration  of  that  kind  against  the  positive 
swearing  of  Mrs.  Kelly.  Well,  undoubtedly,  Mrs. 
Kelly  in  the  prosecution  of  the  case,  swore  informa- 
tions before  the  magistrate,  charging  Mr.  Birch 
with  an  offence  in  terms  importing  an  accusation  of 
felony,  and  not  properly  applicable  to  the  offence 
of  which  he  really  had  been  guilty.  It  is  surprising 
with  what  negligence  magistrates,  who  are  respon- 
sible for  the  consequences,  will  issue  warrants  upon 
informations  taken  beibre  their  clerks,  and  perhaps 
omitting  the  most  material  allegations.  But  the 
parties  are  not  to  be  held  responsible  for  this;  and 
Mrs.  Kelly  swears  that  her  information  was  pre- 
pared without  proper  advice:  so  that  I  think  nothing 
can  be  properly  grounded  on  the  irregularity.  How- 
ever, the  information  discloses  an  offence  within  the 
Act ;  and  it  is  sufficient  to  found  a  right  to  issue 
a  warranty  and  a  warrant  is  issued  accordingly. 
Under  that  warrant  the  respondent  was  arrested  at 
Southampton,  and  brought  back  to  Ireland  on  the 
18th  of  June,  1853;  and  on  the  same  day  the  writ 
of  ne  exeat  was  lodged,  the  respondent  being  un- 
doubtedly legally  in  custody,  on  a  legal  charge,  and 
under  a  legal  warrant.  Now,  in  order  to  test  whe- 
ther this  prosecution  was  instituted  with  the  inten- 
tion that  it  should  be  carried  out — with  the  intention 
of  obtaining  a  conviction,  and  a  sentence  of  trans- 
portation or  other  lesser  punishment,  and  a  restitu- 
tion of  the  property  pursuant  to  tbe  statute  after- 


ward*-or  whether  Mrs.  Kelly  resorted  to  this  pro- 
secution for  the  purpose  only,  as  sworn  by  the  res* 
pendent,  of  arresting  him  under  colour  of  these 
proceedings,  and  so  bringing  him  within  the  jurist 
diction  of  the  court;  it  is  necessary  to  examine  the 
further  proceedings  which  took  place,  and  which, 
at  aU  events,  w«re  carried  on  with  very  great  ex- 
pense. The  transactions  in  question  required  much 
research  and  enquiry ;  it  was  necessary  to  visit  dif- 
ferent places  in  England  and  Ireland  to  serve  sub- 
poenas out  of  the  jurisdiction,  and  to  pay  the  travel- 
ling expenses  of  witnesses,,  matters  costly  in  them- 
selves, and  adding  much  to  the  expense  of  a  prose- 
cution, which  are  always  large.  Everything  which 
could  be  done  in  the  most  completely  bonajide  pro- 
secution was  done..  At  the  city  commission  in  1853, 
an  indictment  was  sent  in  to  the  grand  jury,  wit- 
nesses were  examined  by  them,  and  a  bill  was  found 
against  Mr.  Birch.  Much  has  been  urged  by  the 
respondent  as  to  the  proceedings  of  the  petitioner 
in  the  Court  of  Queen's  Bench ;  and  had  the  con- 
duct of  the  petitioner  in  the  month  of  August  been 
like  her  course  on  the  late  trial  in  the  Queen's 
Bench,  I  should  have  little  difficulty  in  deciding : 
but  it  is  not  asserted  that  the  petitioner  had  not  in 
the  month  of  August  an  intention  of  proceeding  on 
the  indictment  She  herself  swears  that  slie  was 
then  ready  to  proceed ;  that  everything  had  been 
prepared;  that  her  witnesses  were  here,  having  been 
brought  at  a  heavy  expense fromElngland.  It  is  strange 
in  what  a  rapid  way  this  part  of  the  affair  is  passed 
over  in  Mr.  Birch's  affidavit,  considering  what  ac- 
tually took  place.  He  says,  "  the  said  Sarah  Kelly 
at  the  commission  for  the  City  of  Dublin  in  the 
month  of  August  last,  sent  up  to  the  grand  jury  a 
bill  of  indictment  against  deponent  for  embeazlement 
of  the  said  monies  and  securities  which  are  the  sub- 
ject matter  of  the  said  cause  petition ;  and  tlie  said 
bill  of  indictment  was  duly  found,  and  was  after- 
wards removed  into  thesaid  Court  of  Queen's  Bench 
by  certiorari,''  In  that  statement  is  omitted  the 
important  portion  of  the  transaction,  from  which  it 
now  appears  that  the  witnesses  were  in  attendance 
when  the  bill  was  found,  and  that  everything  was 
ready  for  trial  if  the  prosecutrix  had  not  been  in- 
terrupted by  certioraru  I  must  conclude  therefore, 
that  she  would  have  gone  on,  and  the  case  would  have 
ended  either  in  the  conviction  or  acquittal  of  Mr. 
Birch,  if  she  had  not  been  interrupted  by  the  certio' 
rari.  Tlien  what  appears  really  to  have  happened  ? 
Not  that  the  case  was  removed  on  the  application  of 
Mrs.  Kelly  for  the  purpose  of  avoiding  a  trial,  as  one 
might  perhaps  believe  from  the  reading  of  the  affida- 
vit, but  on  the  application  of  Mr.  Birch,  sqpported  by 
bis  affidavit,  stating  that  there  were  in  the  case  se- 
rious questions  which  might  require  the  considera- 
tion of  the  full  court.  Therefore  in  fact  the  delay 
which  then  occurred  was  caused  by  Mr.  Birch's  own 
conduct,  and  not  by  anything  done  by  Mrs.  Kelly; 
and  I  cannot  draw  from  the  actual  facts  the  conclu- 
sion which  the  respondent  requires,  viz.:  that  Mrs. 
Kelly  had  no  intention  of  carrying  on  the  prosecu- 
tion; but  on  tbe  contrary  I  must  say  there  appeared 
a  full  determination  upon  her  part  to  proceed  with 
it.  Then  notwithstanding  Mrs.  Kelly's  opposition 
the  indictment  was  brought  into  the  Queen's  Bench ; 
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and  by  the  statute  regulating  the  proceedings  there 
upon  a  certiarmif  it  is  provided  that  the  prosecutor 
is  not  to  be  the  active  party,  and  the  duty  of  bring- 
ing the  case  to  trial  is  cast  upon  the  traverser. 
Consequently  Mrs.  Kelly  is  not  answerable  for  the 
fact  of  the  proceedings  being  so  delayed  that  the 
notice  of  trial  was  not  served  until  the  very  last  day 
upon  which  it  would  have  been  in  time  for  a  trial 
at  the  succeeding  sittings.  On  the  next  day,  the 
19th  of  November,  Mrs.  Kelly  obtained  an  order 
for  a  special  jury  ;  and  on  the  first  day  of  the  sit- 
tings she  applied  to  have  a  day  fixed  for  the  trial. 
On  Tuesday  the  29th  of  November  the  Chief  Jus- 
tice fixed  the  ensuing  2nd  of  December  for  the  trial 
of  the  case,  althpugh  the  prosecutrix  pressed  for  a 
later  day.  This  l^t  only  two  clear  days  to  bring 
over  the  witnesses  from  England ;  and  upon  an  af- 
fidavit of  Mrs.  Kelly's  solicitor,  another  application 
for  postponement  was  made,  but  without  success. 
Special  messengers  were  sent  to  secure  the  attend- 
ance of  the  witnesses;  but  on  Friday,  when  the  case 
was  called  on,  they  had  not  arrived,  and  conse- 
quently the  case  for  the  prosecution  was  not  ready 
for  trial.  There  being  an  insufficient  attendance 
of  jurors,  counsel  for  Mrs.  Kelly  applied  to  have 
the  case  postponed.  I  will  not  say  whether  I  think 
that  was  fair  or  unfair ;  we  all  know  that  in  prac> 
tice  accidental  advantages  of  this  kind  are  often 
caught  at.  ^  However,  after  a  delay,  a  sufficient 
number  of  jurors  arrived  ;  and  then  an  application 
was  made  for  an  adjournment  on  the  ground  of  the 
absence  of  witnesses.  The  Chief  Justice  offered  to 
postpone  the  trial  till  the  succeeding  day,  on  the 
terms  of  the  prosecutrix  paying  the  costs  of  the  day. 
It  does  not  appear  that  he  would  have  allowed  any 
farther  adjournment;  and  the  counsel  for  Mrs. 
Kelly,  believing  that  they  could  not  be  sure  of  the 
attendance  next  day  of  witnesses  whom  they  deemed 
material,  did  not  accept  the  offer.  Consequently 
the  case  went  on,  the  prisoner  was  given  in  charge 
to  the  jury,  and  no  evidence  being  offered,  a  verdict 
of  acquittal  was  recorded.  Now  it  it  is  very  mate- 
rial that,  as  is  sworn  here,  all  this  was  concluded 
without  any  communication  with  Mrs.  Kelly ;  that 
she  was  not  consulted  as  to  the  proposal  of  the  Chief 
Justice,  or  asked  whether  she  would  pay  the  costs; 
in  short  she  knew  nothing  of  what  was  going  on  in 
court.  Consequently  it  is  a  strong  decision  which 
is  called  for  by  the  respondent  here.  He  requires 
me  to  decide  upon  the  very  motives  of  Mrs.  Kelly 
from  the  acts  which  her  counsel  determined  on  with, 
out  consulting  her,  and  by  which,  as  it  is  sworn, 
she  was  disappointed  and  annoyed.  The  motives 
and  design  of  Mrs.  Kelly  in  this  prosecution  are  the 
matters  really  in  question  here ;  and  I  cannot  pro- 
perly reason  as  to  those  motives  or  designs  from 
transactions  as  to  which  she  was  not  consulted. 
The  question  then  is,  whether  on  the  whole,  con- 
sidering all  these  proceedings,  I  am  bound  to  treat 
this  prosecution  as  merely  colourable.  When  I  am 
required  to  decide  between  Mrs.  Kelly's  affidavit 
and  the  alleged  statement  of  Ryan,  the  policeman, 
1  must  take  her  actions  into  account ;  and  I  find 
that  she  did  actually  proceed  in  the  prosecution, 
that  at  the  Commission  she  was  prepared  to  go  to 
trial,  and  was  only  prevented  by  the  act  of  the  re- 


spondeat ;  that  the  case  was  then  postponed  not- 
withstanding her  strong  opposition  ;  that  the  trial 
in  the  Queen's  Bench  was  brought  on  and  a  peraoo 
sent  at  great  expense  to  bring  over  the  English 
witnesses,  who  did  not  arrive  until  too  late.  Under 
these  circumstances,  I  think  it  would  b«  a  very 
strong  thing,  to  decide  that  this  was  merely  carry* 
ing  on  a  oontrivance. '  Judging  from  the  whole  osm, 
I  cannot  conclude  that  she  was  carrying  on  a  merely 
colourable  prosecution,  or  that  all  these  proceed- 
ings were  taken  merely  for  the  purpose  of  procur* 
ing  an  arreat  which  could  not  be  accomplished  by 
civil  process.  I  must  therefore  refuse  this  motkm; 
but  I  shall  let  the  costs  be  costs  in  the  cause. 


MiCBAELMAS   TfiRMy    1854. 

[Reported  by  Begbbb  !<.  Flbmivo,  Esq.,  Barristsr-at-Law.j 

KsR  V.  Ker. — Dee,  4,  5. 

Deed — Canstruction — Habendum — RemoUneu^^ 
«*  Dtfing  without  iseueT 

By  a  deed  ofaesignment  made  in  1 833  between  Aofthe 
Jirstpart^  hieeone^  B^  C,  2>,  andEfOfth§$§eondpartt 
and  hie  wife  F,  (as  trustee  far  D  and  E)  of  the 
third  part,  after  reciting  a  lease  qf  the  lands  in 
question  with  a  covenant  for  perpetual  remeseai 
thereof  as  being  in  the  possession  ofA^  and  aleo 
that  A  being  desirous  of  making  provisionfyr  hie 
sons  J9,  C,  D,  and  E^  had  agreed  io  convey  his  inie^ 
rest  in  the  lease  to  them^  it  was  witnessed^  that  in  con^ 
sideration  of  lOs.  and  other  considerations  therein 
mentioned^  the  said  A  did  grant  <<  unto  the  said 

B,  C,  A  and  E  the  said  lands,  fyc^  (setting  out 
one  fourth  as  the  portion  of  each,)  <*  to  have  and 
to  hold  the  said  lands,  Sfc.  unto  the  said  B,  C,  2>> 
and  E,  as  follows  :  that  is  to  say,  to  the  said  B 
his  one  fourth  of  the  said  premises  as  herein-befare 
described,  from  the  date  hereof,  for  and  during 
the  term  of  his  natural  life,  and  from  the  day  of 
the  death  of  the  said  B,  if  he  shall  leave  tauful 
issue  him  surviving,  then  to  such  of  them  as  he' 
shall  by  deed  or  wtil  limit  or  appoint,  but  if  he 
shall  ate  without  issue,  then  said  anefburth  ^ 
said  premises  to  be  divided  and  descend  to  the 
survivors  or  survivor  of  the  said  three  brothers 

C,  D,  and  E,  which  shall  be  then  Uving,"  Held, 
that  the  limitation  contained  in  the  habendum 
was  not  void  for  remoteness. 

Held  also,  that  B  having  died  without  issue,  Cwho 
survived  B,  D,  and  E,  became  absolutely  entitleti 
to  the  divided  part  ofB  in  the  premises  assigned 
by  the  above  deed. 

The  question  in  this  case  arose  Upon  the  construc- 
tion of  a  deed  of  assignment  made  in  the  year  1833 
between  Moses  Ker  of  the  first  part,  Henry,  «f  ames, 
John,  and  Moses  Ker,  jun.  (sons  of  Moses  Ker),  of 
the  second  part,  and  Sarah  Ker,  wife  of  Moses  Ker, 
as  trustee  for  their  sons  John  Ker  and  Moses  Ker, 
of  the  third  part ;  which,  after  reciting  a  lease  of 
the  lands  in  question  to  the  ancestor  of  Moses  Ker 
for  the  term  of  thirty-one  years,  with  a  covenant 
for  perpetual  renewal,  and  also  a  renewal  of  this 
lease  to  Moses  Ker  for  a  term  of  thirty-one  years, 
further  recited,  that  **  whereas  the  said  Moses  Ker, 
being  desirous  of  securing  a  provision  for  his  said 
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four  sonBf  hath  agreed  to  convey  to  them  the  said 
premiseay  &c  upon  the  terms  and  subject  to  the 
conditions  hereinafter  expressed,''  witnessed  that 
for  the  consideration  of  lOs^  and  other  consi- 
derations mentioned,  Moses  Ker  did  **  grant  unto 
the  said  Henry  Ker,  James  Ker,  John  Ker,  and 
Moses  Ker,  all  that  and  those,"  &c^  limiting  one- 
fourth  to  each,  and  describing  the  portion  of  each 
by  abuttals — ^  to  haye  and  to  hold  the  said  lands, 
tenements,  and  premises,  &c^  unto  the  said  Henry 
Ker,  James  Ker,  John  Ker,  and  Moses  Ker,  as  fol- 
lows, that  is  to  say,  to  the  said  Henry  Ker  bis  one- 
fourth  of  the  said  premises  as  hereinbefore  de- 
scribed, from  the  date  hereof,  for  and  during  the 
term  of  his  natural  life,  and  upon  the  day  of  the 
death  of  the  said  Henry  Ker,  if  he  shail  leave  laW' 
fid  issue  kim  surviving^  then  to  such  of  them  as  he 
shall  by  deed  or  will  appoint ;  but  if  he  shall  die 
without  issue,  then  said  one-fourth  of  said  pre- 
mwes  to  be  divided  and  descend  to  the  survivors 
or  survivor  of  his  said  three  brothers,  James,  John, 
and  Moses,  which  shall  be  then  living,  share  aud 
share  alike,  said  issue  or  survivors,  whichever  shall 
become  entitled,  to  enjoy  said  premises  during  the 
remainder  of  said  term,  and  for  such  further  terms 
as  shall  be  added  thereto  in  pursuance  of  the  cove- 
nant for  perpetual  renewal.**  Then  followed  a  simi- 
lar provision  as  to  the  fourth  part  granted  to  James 
Ker :  and  as  to  the  fourth  part  given  to  John  and 
Moses  Ker,  it  was  given  to  Sarah  Ker,  their  mother, 
**  to  hold  in  trust  for  them,  and  dispose  of  same  as 
she  may  deem  right,  until  they  respectively  attain 
the  age  of  twenty-five  years,  for  their  education  aud 
support  from  that  period,  to  hold  to  each  of  them 
one-fourth  part  for  the  term  of  their  respective  na- 
tural lives,  from  the  day  of  their  respective  deaths 
to  such  of  their  children  (if  any  they  have)  as  they 
shall  by  deed  or  will  limit  and  appoint ;  but  if  they 
or  either  of  them,  or  both  die  without  issue,  then 
the  one-fourth  part  of  the  person  so  dying  without 
issue  to  go  to  and  be  divided  amongst  the  surviv- 
ing brothers,  share  and  share  alike,  such  issue  or 
survivors,  whichever  shall  be  entitled,  to  enjoy  such 
premises  during  the  remainder  of  the  term,  or  such 
further  term,"  &c  Henry  and  James  Ker  entered 
into  possession  of  their  shares  in  the  estate,  imme- 
diately after  the  execution  of  the  deed ;  and  John 
and  Moses  Ker  upon  attaining  the  age  of  twenty- 
five  years.  Moses  Ker,  jun.,  (Moses  and  Sarah 
having  died  previously)  died  in  the  year  1846  in- 
testate, leaving  a  widow  and  one  daughter,  (who 
died  an  infant,)  but  without  having  exercised  bis 
power  of  appointment.  James  Ker  died  in  the 
same  year  intestate,  leaving  a:  widow  and  seven 
children^  but  without  having  exercised  his  power  of 
appointment.  Henry  Ker  died  in  1853,  without 
ever  having  had  any  issue,  leaving  his  widow,  Mar- 
garet Ker,  the  respondent,  who  took  out  admints- 
tration  of  his  effects,  and  obtained  possession  of  his 
share  of  the  lands.  John  Ker,  the  petitioner,  who 
survived  his  brothers,  married  in  1841,  and  had  is- 
sue. The  petition  prayed  for  a  declaration  that 
under  the  deed  of  1833  the  petitioner,  John  Ker, 
was  entitled  for  life  to  the  portion  of  the  premises 
assigned  to  him,  with  remainder  to  any  of  his  chil- 
dren wliom  he  might  appoint,  and  tliat  he  was  also 


entitled  absdutely  to  the  divided  part  of  the  premises 
which  were  assigned  as  above  to  Henry  Ker,  de 
ceased. 

F.  Fitzgerald,  Q.C^  for  the  petitioner.— Tat^^i 
V.  Gaunt,  (IP.  Wms.  432,)  is  a  leading  authority 
on  this  subject.  The  facts  were  these.  A  person 
possessed  of  a  term  of  years  demised  it  to  H,  his  son, 
*<  for  his  life,  and  no  longer,  and  after  his  decease 
to  such  issue  of  the  said  H  as  H  should  by  his  will 
appoint,  and  in  case  H  should  die  without  issue, 
then  to  A  for  the  residue  of  the  term."  H  died 
without  issue  living  at  his  death,  and  the  question 
was,  whether  the  term  should  go  to  the  executors 
of  the  testator,  or  of  H,  or  of  A ;  and  the  court 
held  that  the  devise  over  to  A  was  good.  The 
same  principle  was  recognized  in  Loddington  v. 
Kyme,  (Ld.  Kay,  203);  Wood  y.  Saunders,  (1  Clu 
Cas.  131,  Qi\Ai\g  the  Duke  of  Norfoil^s  case.)  The 
entire  estate  in  the  premises  was  given  to  the  sons, 
and  therefore  the  only  manner  in  which  the  ha* 
bendum  can  be  taken  is  as  creating  a  trust.  [^Lord 
CAanee/iar.— Can  this  court  construe  a  void  haben" 
dum  to  take  effect  as  a  trust?]  This  court  may 
regard  it  as  a  good  declaration  of  uses,  even  if  it 
would  be  doubtful  in  a  court  of  law.  The  intention 
of  the  grantor  is  all  that  the  court  requires  to  raise 
a  trust.  Wright  v.  Cariwright,  (1  Burr.  282.) 

Christian,  Sergt.  (with  him  71 K.  Lowry,)  contra. 
The  only  question  in  this  case  is,  in  reference  to  H. 
Ker*s  fourth  part.  The  deed  of  assignment  recites 
the  grantor^s  interest  in  the  term  of  years ;  and  by 
the  premises  assigns  the  lands  to  the  four  sous. 
The  words  ** executors,  ftc"  are  not  used;  nor  does 
it  limit  the  esUte  granted  in  the  term.  Then  fol- 
lows the  habetidum,  the  effect  of  which  would  be  to 
cut  down  the  estate  given  by  the  premises ;  and 
therefore,  it  must  be  treated  as  void.  Wr^ht  v. 
Cartwright,  is  to  be  distinguished,  inasmuch  as 
there  the  entire  estate  was  included  in  the  granting 
part  of  the  instrument ;  in  the  present  case  there 
are  two  distinct  clauses.  It  is  clear  that  in  a  Court 
of  Law  this  habendum  could  not  be  sustained  ;  and 
the  question  is,  whether  it  can  have  any  effect  in  a 
Court  of  Equity.  It  has  been  argued  that  it  may 
be  treated  as  a  declaration  of  trust ;  but  no  rule  of 
conveyancing  can  draw  such  a  distinction.  The 
only  case  of  analogy  that  could  be  relied  on  in  sup- 
port of  such  a  construction  would  be,  the  effect  of 
a  feoffment  as  a  covenant  to  stand  seized  to  uses  ; 
but  there  is  this  difference,  that  the  present  deed  can 
only  have  one  mode  of  operation.  There  are  also 
provisions  in  this  deed  consistent  with  the  grant  in 
the  premises,  and  inconsistent  with  the  alleged  effect 
of  the  habendum,  viz.,  to  pay  an  annuity  to  the 
mother  for  her  life,  a  provision  that  might  have  con- 
tinued in  effect  after  the  death  of  the  sons.  Even 
supposing  the  habendum  to  have  the  effect  contended 
for,  the  claim  of  John  Ker  would  be  void  for  re- 
moteness. The  words  in  the  deed  '*  if  he  should 
leave  lawful  issue  him  surviving,"  and  **die  without 
issue,"  must  be  regarded  as  referring  to  a  different 
class  of  persons.  In  Candy  v.  Campbell,  (2  CI.  & 
Fin.  421,)  a  testator  bequeathed  a  sum  of  money  to 
C..  H.  his  daughter,  **  but  in  case  of  her  death  with- 
out lawful  issue,  I  then  will  the  money  so  left  to  her 
to  be  equally  divided  between  my  nephews  and 
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nieces  who  may  be  ImDg  at  the  dme)**  and  it  was  held 
that  C*  H.  took  an  absolute  interest,  the  limitation 
over  being  void  for  remoteness ;  inasmuch  as  the 
words  *<  her  death  without  lawful  issue,**  implied  a 
failure  of  issue  at  any  time,  and  was  therefore  void. 
In  Barlow  Y.  Saker^  (17  Ves.  479,)  there  was  a 
bequest  to  the  testator's  daughter,  **  and  in  case  she 
dies  without  issue,  all  to  be  divided  between  my 
four  nephews  and  nieces,"— .^ind  it  was  held  that  the 
limitation  over  was  too  remote,  there  being  no  ex- 
pression or  circumstance  to  limit  the  generality  of  the 
words  to  a  failure  of  issue  at  the  time  of  her  death. 
The  same  doctrine  was  upheld  in  Simmons  v.  Sim- 
moM,  (8  Sim.  22,)  cited  in  2  Jar.  on  Wills,  in 
which  the  words  were  "  in  case  <tf  her  dying  with- 
out issue."  The  word  «<  then"  refers  to  death  with- 
out issue  generally.  Pj^e  v.  Lynwood^  (6  Jurist, 
618.)  Besides,  the  legal  meaning  of  these  words 
must  be  taken  mueh  more  strictly  iu  the  case  of  a 
deed  than  in  a  wilL  BayUy  v.  Morris,  (4  Ves.  793) ; 
JRoehfbrt  v.  Fitzmaurice,  (4  Ir.  Eq.  R.  382.)  The 
habendum  must  be  treated  as  void  in  this  case,  as 
limiting  the  prior  grant  made  by  the  premises. 
Shep.  Touch.  76*  The  recital  in  the  deed  to  the 
effect  that  the  grantor  intended  to  make  a  provision 
for  his  sons,  and  of  his  agreement  to  convey  them 
subject  to  the  following  provisions,  shows  that 
•  the  grant  was  made  to  the  sons  absolutely,  without 
any  intention  of  creating  a  trust.  Conditions  are 
to  be  construed  strictly,  especially  when  they  go  to 
destroy  a  vested  right  Doe  v.  Godwin^  (4  M.  &  S. 
265)  ;  Lessee  Sharps  v.  Bergin^  (Longf.  &  Towns. 
232.)  [They  also  cited  Manningt^  cases,  (8  Rep. 
99 ;)  2  Bl.  Com.  177;  Ci^zier  v.  Crozier,  (2  Conn. 
&  Law.  294);  Barton  on  Real  Property,  192, 
(last  ed.)] 

H.  Law  in  reply. — No  particular  form  of  words 
is  necessary  to  raise  a  trust  A  recital  in  a  deed 
or  a  cheque  in  writing,  has  been  held  sufficient  for 
that  purpose ;  and  an  imperfect  conveyance  at  law, 
if  the  consideration  of  blood  or  mone^  come  in,  will 
be  held  good  jn  equity  as  a  trust.  The  rules  regu- 
lating trusts  in  deeds  and  wills  are  the  same.  Fen» 
wick  V.  Greenwell,  (10  Beav.  41 2.)  As  to  the  words 
<«die  without  issue,"  they  will,  in  some  cases,  receive 
a  limited  construction,  as  in  the  case  of  Leeming  v. 
Sherraity  (2  Hare,  14,)  in  which  the  testator  gave 
certain  pecuniary  legacies  to  his  daughters,  to  be 
invested  free  from  the  control  of  their  husbands, 
the  principal  to  be  disposed  of  as  they  should  direct, 
to  their  issue,  but  in  case  <*  they  should  die  without 
issue,"  to  go  to  his  surviving  children ;  and  it  was 
held  to  refer  to  issue  living  at  the  time  of  their  death. 
The  limitation  is  not  void  for  remoteness.  2  Jar.  on 
Wills,  362,  and  cases  there  cited  ;  Eno  v.  Enoy  (6 
Hare,  171.)  As  to  the  argument  founded  upon 
the  difference  of  construction  to  be  adopted  in  deeds 
and  wills ;  it  is  to  be  observed  that  there  is  one  rule 
of  construction  applicable  to  both,  viz.  the  intention 
of  the  parties.  Lees  v.  Ford,  (2  Ell.  &  Bl.  970.) 
In  Lessee  Dawson  v.  Dawson,  (13  Ir.  L.  R.  472,) 
the  limitation  was  thus:  «« To  F.  for  life,  after  his 
death  to  W.  and  his  issue  male  lawfully  begotten, 
and  for  want  of  such  issue,  to  F.  and  his  heirs  for 
ever  ;"  in  an  ejectment  brought  by  the  heir  of  F. 
against  the  devisee  of  W,  the  latter  insisted  that  W. 


had  taken  a  quasi  fee  or  a  quasi  estate  tail  in  the 
lands,  which  he  had  barred ;  but  it  was  held  that 
W.  had  no  more  than  an  estate  for  life,  and  that  the 
limitation  over  to  F.  was  not  void  for  remoteness. 
In  TVestwood  v.  Souihey,  (21  L.  J.  Ch.  478,)  Kin- 
dersley,  V.  C,  in  giving  judgment  states  the  rule 
thus :  <<  Now,  it  may  be  stated  to  be  a  general  rule, 
I  do  not  say  without  exception,  arising  perhaps  put 
of  a  different  context,  but  as  a  general  and  fyrima 
fade  rule,  where  there  is  a  gift  over  to  the  survivors 
or  survivor  of  several  persons,  after  the  death  of  one 
of  them  without  issue^  that  the  words  *  without  is* 
sue,'  are  construed  to  mean  without  leaving  issue 
at  the  death.  This  may  be  stated  as  the  general 
primm  facie  rule  i**  citing  Ranelagh  v.  Banelagh, 
(2  Myi.  &  K.  441,)  in  which  the  testator  by  his  will 
left  several  bequests  to  his  children,  and  used  the 
following  language }  **  In  case  of  the  demise  of  any  of 
the  above  parties  without  lawful  issue,  then,  his  or  her 
pro|K>rtions  to  be  divided  equally  among  the  survi- 
vors." As  to  Candy  v.  CampbeU,  [rep.  nom.  Camp^ 
hell  V.  Harding,  (2  Ru9.  &  Myl.  399,)]  the  distinction 
relied  upon  by  Sir  £.  Sugden  in  iiis  argument  was 
that  the  peculiar  circumstances  of  that  case  could 
not  justify  the  court  in  giving  to  the  words  <*  death 
without  lawful  issue,*'  the  effect  contended  for.  In 
Simmons  v.  Simmons,  the  gift  over  to  the  issue 
^as  treated  as  subject  to  a  mere  discretionary  power 
vested  in  the  devisee  for  life.  A  different  construe* 
tion  is  to  be  given  to  devises  of  real  and  personal 
estate,  as  appears  from  the  judgment  of  Stewart, 
V.  C,  in  Re  Winches  Trusts,  (22  L.  J.  Cb.  762,) 
in  which  the  testator  having  given  to  A.  an  annuity 
"  for  her  life,  and  the  issue  from  her  body  lawfully 
begotten,  on  failure  of  which  to  revert  to  my  heirs," 
it  was  held  that  A  only  took  an  estate  for  life. 

Dec.  5. — Lord  ChancbI/Lor. — I  have  looked 
into  the  authorities  cited,  and  the  deed  of  assign- 
ment, and  I  am  of  opinion  that  under  the  circum- 
stances of  the  case  the  petitioner  is  entitled  to  a 
decree.  The  limitations  of  the  deed  are  peculiar. 
A  term  of  years  is  assigned  by  a  deed  inter  partes 
to  the  children  of  the  grantor,  and  this  being  so  it 
must  be  regarded  as  a  declaration  of  the  intention 
of  each  of  the  executing  parties.  It  commences  by 
reciting  that  the  assignor  was  desirous  of  securing 
a  provision  for  his  four  sons,  and  had  agreed  for  the 
considerations  afterwards  expressed  to  convey  to 
them  the  lands  in  question.  It  therefore  appears 
that  whatever  these  parties  do  take  must  be  accord- 
ing to  the  terms  of  the  deed,  as  I  cannot  conceive 
a  more  unequivocal  declaration  of  intention  than 
that  which  appears  upon  the  ftice  of  this  document. 
The  deed  then  proceeds  to  witness  that  in  consider- 
ation of  the  sum  of  10s.,  and  other  considerations 
— and  therefore  we  must  regard  the  assignment  as 
made  for  valuable  oonsideration — that  Moses  Ker 
grants  to  his  four  sons  all  that  and  those  the  pre- 
mises in  question ;  and  he  then  proceeds  to  divide 
and  set  it  out  as  it  were  by  metes  and  bounds;  and 
thus,  as  to  this  portion  of  the  deed,  the  nature  of 
the  estate  so  oonveyed  to  the  grantees  would  depend 
to  a  great  degree  upon  the  nature  of  the  estate 
which  was  the  subject-matter  of  the  conveyance ; 
if  it  were  fee  simple4he  deed  would  pass  an  estate 
for  life ;  but,  in  point  of  law,  this  estate  being  a 
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tenn  of  years,  the  result  I  apprehend  would  be  to 
pass  the  entire  term.     There  is  one  case  I  believe 
to  the  contrary ;  but  there  can  be  no  doubt  but  that 
this  portion  of  the  deed  would  pass  to  the  grantees 
all  the  grantor's  interest  in  the  laud.    Then  follows 
the  habendutn,  which  is  considerably  different  from 
the  former  portion  of  the  deed.    It  is  in  these  terms : 
<<  To  have  and  to  hold  the  said  lands,  tenements, 
and  premises,  &c^  unto  the  said  Henry  Ker,  James 
Ker,  John  Ker,  and  Moses  Ker  as  follows,  that  is 
to  say,  to  the  said  Henry  Ker  his  one-fourth  of  the 
said  premiBes  as  berein-before  described  from  the 
date  bereol^  for  and  duriiffi;  Uie  term  of  his  natural 
life  ;*  there  ends  the  beneSoial  estate  given  to  him, 
that  is  to  say,  an  estate  for  life,  which,  it  was  oob- 
tended,  is  inconsistent  with  an  estate  for  years  in 
the  same  lands ;  but  it  is  unnecessary  to  consider 
that  question.    It  then  proceeds,  *<  and  from  the 
day  of  the  death  of  the  said  Henry  Ker,  if  he  shall 
leave  lawful  issue  him  surviving,  then  to  such  of 
them  as  he  shall  by  deed  or  will  limit  or  appoint," 
(and  I  must  observe  that  this  is  a  very  narrow  re* 
mainder,  there  being  no  gift  to  the  issue  in  default 
of  appointment,)  '*but  if  he  shall  die  without  issue, 
then  said  one-fonrth'^f  said  premises  to  be  divided 
and  descend  to  the  survivors  or  survivor  of  the  said 
three  brothers,**  &c.    John  happened  to  be  the  sur- 
vivor at  the  time  of  the  event  contemplated,  viz., 
the  death  of  Henry  without  issue,  and  therefore  in 
tlie  words  of  the  habendum  he  ^  became  entitled  to 
enjoy  said  premises,  during  the  remainder  of  said 
term,  and  for  such  further  term  as  should  be  added 
thereto,"     It  has,  however,  been  contended  that 
the  claim  of  John  is  not  well  founded,  inasmuch  as 
the  habendum^  under  which  his  title  wodd  arise,  is 
void,  as  being  inconsistent  with  the  premises  of  the 
deed,  and  therefore  that  the  estate  at  law  continued 
in  the  grantee ;  and  it  was  further  contended  that 
although  the  habendum  might  not  be  subject  to  that 
objection,  still  that  the  limitation  to  John  was  void 
for  remoteness— a  position  which  I  do  not,  however, 
conceive  to  be  sustainable.     With  regard  to  the 
validity  of  this  as  an  habendum^  there  can  be  no 
doubt  upon  the  authorities,  but  that   if  there  be  a 
full  estate  granted  by  the  premises,  an  habendtim, 
which  is  inconsistent  with  the  premises,  will  be  void. 
This  rule,  however,  is  subject  to  some  exceptions. 
The  first  question  is,  does  this  principle  apply  to 
the  present  case.      In  GoodiUle  v.  GMSf  (5  B.  & 
L.  709,)  an  estate  in  certain  freehold  and  copyhold 
premises  was  conveyed  by  deeds  of  lease  and  re- 
lease to  J.  W.,  his  heirs  and  assigns,  to  hold  the 
same  to  J.  W.,  hb  heirs  and  assigns  from  and  im- 
mediately after  the  death  of  the  grantor,  and  for 
the  uses  and  purposes  mentioned ;  and  it  was  oon« 
tended  that  an  estate  in  fee  simple  was  given  to  the 
grantee  in  the  premises,  and  therefore  that  the 
words  in  the  habendum  following  "  his  heirs  and 
assigns*'  should  be  struck  out,  as  creating  a  freehold 
infuturo ;  but  the  court  took  this  distinction,  that 
when  the  estate  in  the  premises  resulted  from  im- 
plication of  law,  then  a  habendum  may  be  more 
limited  in  its  effect,  but  that  such  not  being  so  as 
to  the  case  then  before  the  oourt  the  general  ru'e 
applied.     Abbot,  C.  J.  in  his  judgment  says,  **The 
distinction  to  which  I  allude  is  this:  if  no  estate  is 


mentioned  in  the  premises  the  grantee  will  take 
nothing  under  that  part  of  the  deed,  except  by  im- 
plication and  presumption  of  law ;  but  if  an  haben* 
cftfm  follow,  the  intention  of  the  parties  as  to  the 
estate  to  be  conveyed  will  be  found  in  the  habendum, 
and  consequently  no  implication  or  presumption  of 
law  can  be  made,  and  if  the  intention  so  expressed 
be  contrary  to  the  roles  of  law,  the  intention  cannot 
take  effect  and  the  deed  will  be  void.     On  the  other 
hand,  if  an  estate  and  interest  be  mentioned  in  the 
premises  the  intention  of  the  parties  is  shown,  and 
the  deed  may   be  effectual  without  any  habendum^ 
and  if  an  habendum  follow  which  is  repugnant  to 
the  premises  or  oontitiry  to  the  rules  of  law,  and 
incapable  of  a  construction  con»stent  with  either, 
the  habendum  shall  be  refected  and  the  deed  stand 
good  upon  the  premises  ;"  citing  Carlgr  v.  Madg^ 
wicky  and  Jarman  v.   Orchard.    In  the  preaent 
case  there  is  no  estate  limited  by  the  premises  ex- 
cept by  implication  of  law,  for  in  the  premises  there 
is  no  statement  as  to  the  nature  of  the  estate  to  be  held 
by  the  grantees  in  the  term,  and  therefore  it  can  only 
arise  by  implication  of  law.     In  the  case  alluded  to 
there  is  a  remarkable  case  cited  by  the  Chief  Justice 
as  one  of  the  chief  authorities  upon  which  he  founds 
his  judgment.      Jarman  s.  Orchard,  (Skin.  628; 
Salk.  346  ;  Show.  P.  C.  199.)     The  grantor  in  that 
case,  who  was  assignee  of  a  term  of  years,  assigned 
to  his  grand  daughter,  and  her  executors,  adminis* 
trators,  aud  assigns,  the  said  cottage,  &c.,  **haben' 
dum  the  said  cottage,  &c.,  to  the  said  Mary,  her 
executors,  administrators,  and  assigns,  from  and 
after  the  decease  of  the  said*T.  N.  (the  grantor) 
and  his  wife,  for  the  residue  of  the  term,  subject  to 
the  rents  and  covenants,'*  and  his  lordship  goes  on 
to  say,    **  Now,  if  this  deed  was  considered  as  an 
assignment  to  commence  and  take  effect  after  the 
death  of  T.  N.,  the  deed  would  be  void,  as  in  law 
assigning  nothing,  the  life  interest  of  T.  N.  being 
deemed  in  law  to  be  of  greater  value,  and  longer 
duration  than  any  term  of  years  ;  and  it  was  con- 
tended that  the  deed  only  could  be  construed  as 
such  an  assignment  because  it  appeared  that  T.  N. 
did  not  mean  to  part  with  his  interest  in  the  term 
during  his  own  life.      The  question  arose  after  the 
death  of  T.  N.      In  the  Queen's  Bench  judgment 
was  given  against  the  validity  of  the  deed,  but  that 
judgment  was  reversed  in  the  Exchequer  Chamber, 
and  the  reversal  affirmed  in  Parliament ;  and  the 
ground  of  the  reversal  was,  that  the  entire  residue 
oi  the  term  passed  by  the  provisions  of  the  deed, 
and  that  the  habendum  was  void."     But  in  that  case 
it  clearly  appears  that  the  entire  term  passed  by  the 
premises,  and  the  words  are  printed  in  italics  in  the 
report,  showing  that  they  were  supposed  to  affect 
the  question.     Now,  if  that  be  so,  that  the  pre- 
mises granted  the  term  absolutely,  as  appears  by 
the  words  set  forth,  and  that  in  the  present  case 
there  are  no  words  in  the  premises  to  limit  any  estate, 
save  by  implication  of  law,  (the  words  "executors," 
&c.  being  omitted),  and  the  nature  of  the  estate  only 
appearing  by  intendment  of  law ;  therefore,  from 
the  judgment  of  Chief  Justice  Abbott  in  Goodtitie 
T.  GilAs,  it  would  appear  to  follow  that  the  haben^ 
dum  in  that  way  might  be  good ;  and,  although  a 
party  cannot  take  in  the  habendum  of  a  deed,  unless 
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Bftmed  in  the  premises,  that  is  to  say,  he  cannot 
take  an  estate  in  possession,  though  he  may  Uke  in 
remainder,  therefore  there  may  bean  estate  for  life 
to  Henry  Ker  with  remainder  over,  and  the  habet^ 
dum  may,  as  it  appears  to  me,  be  valid  in  the  pre* 
sent  case,  subject,  of  course,  to  the  question  of  the 
Talidity  of  this  limitation.      But,  laying  this  aside, 
and  oonsidering  the  entire  instrument,  it  appears  to 
be  a  deed  inter  partes  i  they  take  an  estate  under  it 
in  the  manner  in  which  ijt  was  limited  to  them  by 
the  words  of  the  deed ;   and,  if  there  were  three 
words  more — "t»  trmifor*' — ^there  would  be  no 
doubt  upon  the  subject ;  but  it  appears  to  me  to  be 
substantially  the  same  as  if  it  were  so.     As  to  the 
other  part  of  the  case^  the  question  can  scarcely 
arise  under  the  circumstances,  for  it  appears  that 
there  are  only  five  years  of  the  term  remaining  un- 
expired ;  but  at  any  rate  there  appears  to  be  a  clear 
llmitotion  of  the  estate.     It  has  been  urged  that 
these  words  contemplate  a  general  failure  of  issue. 
In  a  certain  sense  they  may  sometimes  have  that 
meaning,  but  in  common  sense  they  mean  upon 
failure  of  issue  at  the  death  of  the  parties ;  and  the 
words  of  the  context  show  that  this  is  their  meaning. 
This  case  resembles  in  principle  Twget  v.  Gaunt^ 
and  that  class  of  cases.     The  words  in  that  case 
were,  to  Henry  for  life,  «  and  after  his  decease  U> 
such  of  the  issue  of  the  said  Henry  as  Henry  by  his 
will  should  appoint,**  and  the  court  held  that  such 
issue  were  meant  as  he  should,  or  at  least  might 
appoint  the  term  to,  which  must  be  intended  i9$ue 
then  living  ;"  but  in  the  present  case  there  is  no  oc- 
casion for  seeking  such  an  explanation,  for  we  have 
the  words  <<  if  be  shall  leave  lawful  issue  him  sur- 
riving,**  then  to  such  of  them  as  he  shall  appoint, 
^  but  if  he  die  without  issue,**  meaning,  of  course, 
issue  him  surviving.    The  case  of  Candif  v.  Camp* 
bell  does  not  touch  upon  the  present  one.    The 
words  used  there  were,  *<in  case  of  her  death  with- 
out lawful  issue,  I  then  will  the  money  so  left  to  her 
to  be  equally  divided  between  my  nephews  and  nie- 
ces who  might  be  living  at  the  time" — *'  at  the  time** 
in  that  case  meant  the  time  of  the  event  happening 
upon  which  the  money  was  to  go  to  the  nephews 
and  nieces.      But  the  language  used  in  the  present 
case  was  very  difierent.    A  more  difficult  question 
arises  in  the  case  of  Oarratt  v.   Cockerilly  (1  You. 
&  Coll.  494.)     [His  Lordship  stated  the  case.]     I 
merely  mention  that  case  as  an  illustration,  it  being 
beside  the  matter  to  be  decided  in  the  present  in- 
stance, for  the  latter  depends  upon  the  words  of  the 
deed  itself.     In  Hanan  v.  Drew^  (10  Ir.  £q.  Rep. 
333,)  I  acted  upon  the  authority  of  Target  v.  Gaunt. 
In  that  case  the  testator  bequeathed  a  sum  to  trus- 
tees to  permit  his  daughter  to  take  the  interest  for 
her  life,  and  in  case  she  should  '<  leave  any  issue  law- 
fully begotten,**  that  the  principal  should  be  dis- 
posed of  among  her  issue  as  she  should  appoint,  and 
for  want  of  an  appointment,  equally,  but,  "  in  case 
of  failure  of  issue,"  that  the  funds  should  be  paid 
over ;  and,  acting  upon  the  authority  of  Target  v. 
Gaunt^  I  conceived  the  limitations  over  to  be  good. 
I  shall,  therefore,  make  a  decree  with  costs. 

Deer9$  with  coeii. 


COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Term,  IBd4. 

[Reported  by  Flobekcb  M'Cabtht,   Esq.,  aod  Sahubi* 
y.  Pbbt,  Esq.,  Barriiters-M-Lsw.l 

HiGQIllS   V.   BOURKE — Nov,  9. 

Practice — Security  for  costs — Affidavit — 16  tf  \7 
^7c.c.  113. 

An  affidavit  which  was  made  by  the  attorney  statedf 
that  the  defendant  had  left  home  without  telUng 
deponent  where  he  might  be  Jbund,  **  that  the  de» 
fondant  had  ajust  and  valid  defence^  on  the  fnerits^ 
to  the  plaintiffs  action^  inasmuch  as  the  drfendant 
was  not  indebted  io  the  plaintiffi  but  the  plaintif 
was  indebted  to  drfendant  in  a  very  large  sunt  of 
money,  which  defendant  is  ready  to  prove ,  as^  depo^ 
nent  is  inarmed  and  believes/*  ^  Held  insufficient^ 
St.  John  Armstrong  moved  that  proceedings  shoidd 
be  stayed  until  security  for  costs  were  given,  the 
plaintiff  being  out  of  the  jurisdiction.     The  affidavit 
is  made  by  the  defendant's  attorney,  who  states  that 
bis  client  has  left  home  for  the  country,  not  know« 
ing  that  it  would  be  necessary  for  him  to  make  nn 
affidavit ;  that  this  motion  is  not  brought  for  delay, 
but  to  protect  defendant,  as  plaintiff  is  not  a  mark 
for  the  costs  of  an  action.  ^  That  the  defendant  has 
a  just  and  valid  defence  on  the  merits  to  the  plain* 
tiirs  action,  inasmuch  as  the  defendant  is  not  in- 
debted to  the  plaintiff,  but,  on  the  contrary,  the  plain- 
tiff is  indebted  to  the  defendant  in  a  large  sum  of  mo» 
ney,  which  the  defendant  is  ready  to  prove,  as  depo- 
nent has  been  informed  and  believes.'*    The  usual 
preliminary  notice  has  been  served,  but  disr^arded. 
Jonathan  Sherlock  contra. — The  affidavit  is  not 
sufficient ;  it  should  have  stepped  at  the  word  *<  ac«- 
tion,**  without  qualifying  the  positive  all^»ation  as 
to  merits.    The  words  **has  been  informed  and  b^- 
lieves"  goes  to  the  entire  sentence,  and  then  the 
affidavit  in  fact  comes  to  this,  that  the  attorney 
swears  he  is  informed  and  believed  the  defendant  has 
a  just  defence  in  the  nature  of  a  set-off,  and  which 
he  is  ready  to  proves  that  is  clearly  insufficient. 
The  affidavit,  as  asade  by  the  defeiidaut,  should 
either  swear  posititively  as  to  merits,  and  no  more  ^ 
or,  if  swearing  on  belief  should  show  a  fair  case  to 
the  court  for  grounding  that  bdief^  and  if  the  affi- 
davit is  made  by  the  solicitor,  he  should  state  thai 
he  is  fully  acquainted  with  the  nature  of  the  defence^ 
and  shortly  state  the  substance  of  the  defence,  and 
his  belief  of  its  truth,  unless  he  could  make  the  usudl 
positive  allegation. 

St.  John  Armstrong,  in  reply,  contended  that 
the  affidavit  was  sufficiently  satisfactory  that  tliis 
was  the  case  of  an  English  horse  jockey,  seeking  to 
recover  moneys  on  foot  of  racing  transactions,  and^ 
even  if  his  statement  in  his  summons  and  plaint  were 
proved,  yet  it  was  very  questionable  if  be  could  at 
law  reco  er  at  alL 

Ceampton,  J.— This  affidavit  is  not  a  satisfae^ 
tory  one.  If  it  were  positive  as  to  the  merits,  with- 
out anything  further,  I  would  hold  it  good  enoug  b, 
but  that  is  qualified  by  the  subsequent  sentence; 
and  the  whole  concludes  with  a  statement  that  he 
is  so  informed  and  believes,  which  must  control  the 
entire  clause.  Motion  rsfused.* 


*  J£x  relatione. 
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ROLLS  COURT. 

[Reported  by  Bighd. W.  Gamble,  Esq.  Barrister-at  Law.] 
Long  v.  Long. — Nov.  10  and  21. 

Cause  PidHon^lgnte^Deed  executed  by  supposed 
Lunatic^  atnlissue  reused, 

A  cause  petiHon  hmng  Iteenfiedfor  the  recovery  of 
rent  under  a  leasee  euut/bt  the  administraOon  cfth^ 
esMe  of  the  assignee  of  the  lessee,  the  petitioner 
daitned  as  assignee  cf  the  reversion  under  a  deed 
of  the  year  1822,  and  staiied  paymefU  of  rent  for 
24 years  to  such  assfghee.  The  respondent  in  her 
discharge,  did  not  denff  ike  payment  of  rent,  and 
as  to  me  eJFeCuHoH  of  the  deed  of  1822,  said  she 
knew  nothing,  but  that  the  gtemtor  W€U  a  lunatic 
at  the  time.  The  Master  directed  that  each  party 
should  e^samme  ion  interrogatories,  and  refuaed  to 
direct  (|f»  unce*  Held,  that  an  issue  should  not  be 
iHrectedeutothe  ques>tion  of  lunacy,  and  that  the 
onme  tf proving  the  lunaqf  lay  on  the  respondent 

Motion  by  respondent  to  tkny  me  Mastet^s  ridings 

S'  having  such  issue  directed,  and  fir  an  order 
at  petitioner  proceed  at  law,  (the  respondent 
.  waiving  all  temporary  bars)  reused  with  costs. 
The  cause  petition  under  the  I5th  section  was  filed 
id  this  matter  praying  that  an  account  might  be 
taken  of  the  sum  due  to  the  petitioner  from  Richard 
J.  Long,  for  rent  of  the  lands  of  Shanavagh,  under 
a  lease  of  the  19th  April,  1807,  and  for  an  adminis- 
tration of  the  assets  of  the  said  R.  J.  Lpng  for  the 
paynaent  of  said  demand.  The  petition  stated  that 
R.  J.  Long  had  been  for  many  years  tenant  to  the 
lands  under  a  lease  of  1807,  which  was  a  lease  for 
Hires  renewable  for  ever,  at  the  yearly  rent  of  £24 
I2s.  present  currency,  granted  by  Lord  Riversdale 
to  Richard  Long.  That  upon  the  marriage  of 
James  Long,  the  son  of  the  said  Richard  Long^  in 
18099  the  said  Richard  conveyed  all  his  interest 
under  the  said  lease,  to  the  use  of  the  said  James 
Long  for  life,  then  to  the  issue  of  said  marriage  in 
such  shares  as  the  said  James  Long  should  appoint, 
whereby  the  said  Richard  James  Long,  the  eldest 
80Q  of  the  said  James  Long,  took  a  vested  interest 
by  way  of  remainder  expectant  upon  the  determina- 
tion of  the  life  estate  of  the  said  Jame«^  in  the  whole 
estate  and  interest  in  the  lands  under  the  lease  of 
1807,  and  which  estate  afterwards  took  effect  in 
poMeasion  upon  the  death  of  the  said  James.  That 
Richard  Long,  the  grandfather,  after  having  parted 
with  all  bis  interest  in  the  lands  under  the  lease  of 
1807^  as  before  mentioned,  purchased  the  fee  simple 
til  the  same  lands  about  the  year  1813,  and  then, 
bv  a  deed  bearing  date  the  8rd  August,  1 822,  granted 
all  his  then  Interest  in  the  said  lands,  that  is,  the 
fee  8imple.of  inheritance,  to  his  son  Richard  Long, 
his  heirs  and  assigns,  for  ^ver.  «  That  Hichard 
Long  the  elder  died.  in.  1823,.  whereupon  Richard 
Long  his  son  became  entitled  to  the  rent  reserved 
by  the  lease  of  1807,  and  was  duly  paid  the  same 
by  the  said  James  Long  up  to  the  time  of  the  death 

of  the  said  James  Long; and  after  his  decease 

by  the  said  Richard  James  Long."  That  Richard 
Long  died  intestate  and  without  issue  ;  and  the  pe- 
litioner  thereupon  became  entitled  as  heir-at-law  to 
the  fee  simple  in  said  lands,  and  to  the  rent  reserved 
^y  the  said  lease  of  1807.  That  from  1834  to  1845, 


the  rent  under  the  lease  was  paid  by  the  said  R.  J. 
Long,  with  the  permission  of  the  petitioner,  in  part 
payment  of  an  annuity  of  £100  charged  on  the  fee 
of  the  lands  for  the  wife  of  Richard  Long  diece^sed^ 
Richard  James  Long  died  In  1852,  and  the  petition 
was  now  filed  to  recover  6^  years  arrears  of  the 
rent  under  the  lease  of  1807,  from  his  personal  re 
presentatives.  A  summary  order  was  made  refer* 
ring  the  matter  o  fthe  petition  to  Master  Litton,  and 
on  the  meeting  on  summons  to  proceed  on  the  20th 
June,  1853,  the  Master  made  un  order  that  an  ac* 
count  be  taken  of  the  debts,  legacies,  funeral,  and 
testamentary  expenses  of  Richard  James  Long,  tlie 
testator  in  the  petition^  named,  and  of  his  personal 
estate  and  effects,  into  whose  hands  the  same  came, 
how  applied  and  disposed  of;  and  further,  that  the 
petition  should  stand  as  a  charge,  and  that  the  res* 
pondent  Ellen  Long  should  file  a  discharge  thereto, 
setting  forth  an  account- of  assets  and  debts>  and 
that  advertisements  should  be  published  for  creditors^ 
The  respondent  Ellen  Long  filed  a  discharge, stating 
that  she  never  heard  of  the  deed  of  settlement  of 
1609,  but  referred  to  the  evidence  petitioner  might 
produce  of  sam^  that  she  never  heard  of  nor  saw 
the  deed  of  August,  1822,  until  the  filing  of  the 
said  petition,  and  that  she  was  informed  and  be- 
lieved that  at  the  date  of  the  said  d[eedi  of  1822,  and 
for  some  years  previous  thereto,  Richard  Long  the 
alleged  grantor  in  the  said  deed  was  a  lunatic,  with- 
out lucid  intervals,  wholly  incapable  of  managing 
his  affairs  or  transacting  businiess,  and  that  any  deed 
executed  by  him  at  or  about  the  time  of  the  execu- 
tion of  said  deed,  were  and  must  be  null  and  void. 
That  the  said  respondent  was  advised  and  believed 
that  Richard  Long  died  seized  in  fee  simple  of  the 
lands  in  1823,  and  that  same  then  descended  to  R. 
J.  Long  as  eldest  son  and  heir-at-law.  That  the 
respondent  was  prepared  to  adduce  proof  of  the 
insanity  of  the  said  Richard  Long  from  1815  to  th» 
time  of  his  death,  and  that  she  believed  that  the 
petitioner  admitted  the  insanity  of  the  said  R.  Long 
at  the  time  of  the  execution  of  the  deed  of  1822. 
The  matter  then  came  before  the  Master  on  charge 
and  discharge,  on  the  25th  August,  1854,  and  the 
resi^ondent's  counsel  submitted  that  the  case  should 
now  be  sent  to  a  Court  of  Law,'  and  that  the  Master 
was  bound  to  send  it  there ;  but,  the  Master  being 
of  opinion  that  the  facts  stated  In  the  petition  may 
exist  and  be  proved,  which  would  disentitle  the  res- 
pondent to  call  for  an  issue  to  a  Court  of  Law,  and 
in  that  event  that  the  Master  had  jurisdiction  to  hear 
the  cause,  made  the  following  order :  '*  It  is  ordered 
that  the  parties  be,  and  they  are  hereby  at  liberty 
to  examine  as  to  the  matters  in  the  said  petition  and 
said  discharge,  such  examination  to  commence  by 
the  10th  of  November,  1854,  and  not  before ;  apd 
it  IB  further  ordered  that  publication  do  pass  on  tho4 
10th  December,  1854;  and  it  is  further  ordered  that 
this  cause  be  enter^  for  hearing  in  the  general  list 
of  causes  for  Michaelmas  Term. 

Deasy,  Q.  C*,  now  moved  that  the  order  of  the 
25th  August,  1854,  might  be*  varied»  and  that  an 
issue  might  be  directed  to  try  and  enquire  whether 
Richard  Long  the  alleged  grantor  in  the  deed  of 
the  drd  August,  1822,  was  a  lunatic  at  the  time  of 
the  execution  or  date  of  the  deed,  and  for  conse- 
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quent  directions ;  and  that  George  Long  the  peti- 
tioner might  be  directed  to  proceed  at  law  as  be 
might  be  advised,  for  the  recovery  of  the  alleged 
arrears  of  rent  mentioned  in  the  petition — ^the  said 
Ellen  Long  offering  to  waive  all  temporary  bars  and 
technical  matters,  or  for  such  other  order  as  the 
court  should  think  fit.     Under  the  1 6th  section  of 
the  Chancery  Regulation  Act  the  Master  bad  power . 
to  direct  this  issue  if  he  had  thought  fit ;  petitions 
under  the  15th  section  are  now  beard  before  the 
Master  with  precisely  the  same  powers  as  the  Court 
of  Chancery  or  Rolls  Court  had  previously.    The 
Master  is  bound  to  receive  evidence,  and  has  power 
to  direct  an  action  at  law,  or  an  issue  as  to  a  fact 
disputed  before  him.     Now,  if  this  matter  bad  come 
before  the  Lord  Chancellor,  he  would  have  sent  the 
question  as  to  the  validity  of  this  deed  of  1822,  be- 
fore the  proper  tribunal,  viz.  a  jury  ;  which  is  most 
competent  to  tiy  a  question  of  this  kind  as  to  the 
sanity  of  an  individual.     Hampton  v.  Hampton^  (8 
V.  &  B.  43) ;  FuUagar  v.  Clark,  (18  Ves.  481.) 
It  will  be  a  saving  of  expense  to  direct  an  issue  now, 
for  the  validity  of  the  deed  must,  in  the  end,  be  de* 
eided  by  a  Court  of  Law.     If  the  evidence  before  the 
Master  should  be  contradictory,  either  party  will  ap- 
peal, and  then  an  issue  must  be  directed ;  and  when 
the  court  see  that  exceptions  will  be  taken  to  a  re- 
port, they  will  direct  an  issue  at  once.     The  peti- 
tioner should  have  proceeded  at  law.    As  assignee 
he  bad  no  right  to  come  at  first  to  a  Court  of  Equity 
pretermitting  his  l^^l  remedy.     In  a  creditor's  suit, 
the  court  frequently  directs  the  suit  to  stand  over 
until  the  legal  rights  of  the  creditor  are  decided  at 
law  ;  the  court  here  is  somewhat  in  the  same  posi- 
tion as  the  court  in  such  a  suit.     The  Master  acted 
upon  this,  that  the  payment  of  rent  for  a  length  of 
time  gave  a  right  independent  of  the  lease ;  such 
payment  of  the  rent  will  be  evidence,  but  does  not 
debar  us  of  our  right  to  have  the  question  tried  be- 
fore a  proper  tribunal. 

0*Riordan. — The  question  raised  here  is  exactly 
that  on  which  the  Master  has  decided.  Counsel 
insisted  before  the  Master  that  the  case  should  be 
sent  to  a  court  of  law,  but  the  Master  thought  that 
something  might  be  proved  in  the  evidence  before 
him  which  would  show  there  was  no  occasion  to 
send  the  question  to  a  court  of  law  as  to  the  va- 
lidity of  the  deed  of  1822.  The  rent  under  the 
lease  of  1807  was  paid  for  twenty-four  years  after 
1822  to  the.  owners  of  the  reversion,  whom  the  pe- 
titioner represented.  In  1846,  for  the  first  time, 
the  respondent  disputed  the  payment  of  the  rent, 
and  then  on  the  grounds  of  the  lunacy  of  the 
grantor  of  the  deed  of  1822.  The  petitioner  al- 
leges the  lease  of  1807,  under  which  the  rent  was 
payable,  and  the  payment  of  the  rent  down  to  1846, 
and  the  deed  of  1822,  by  which  the  reversion  be- 
came vested  in  the  petitioner.  The  form  of  the 
resi)ondent's  discharge  is  such  that  it  does  not  ne- 
gative any  one  of  these  facts,  and  the  Master  said 
that,  if  thaie  facts  were  proved,  he  would  not  di- 
rect any  issue. 

R*  Warren  in  reply. — The  petitioner  does  not 
rely  on  the  Statute  of  Limitations,  nor  on  the  pay* 
mept  of  rent  for  a  long  time,  but  he  sets  out  his 
title,  and  if  we  overturned  a  link  in  that  title^  we 


upset  the  title,  he  relies  on  the  deed  of  1822,  and 
we  say  to  it  *<  non  est  fiu'tumJ*    The  question  tbeo 
is  upon  this  deed,  and  whether  the  grantor  was  a 
lunatic  at  the  time  of  its  execution.    An  examina- 
tion before  the  Master  would  be  only  a  useless  ex- 
pense, and  an  Issue  would  have  to  be  afterwards 
directed.     [He  cited  Jacob  y.  Hichardsy  (2d  I^aw 
Jour.  557);  MoUon  t.  Camroux,  (Ex.  Rep.  427.)] 
Master  of  thx  Roixs, — This  Is  a  case  of  some 
importance,  and  my  impression  is  that  the  Master 
was  right  in  his  decision.     The  petition  was  filed 
for  the  administration  of  the  estate  of  an  assignee 
of  the  covenantor  In  the  lease  of  1807.    The  peti- 
tioner has  a  demand  as  creditor  by  covenant,  and 
has  a  right  to  come  into  equity,  and  establish  bis 
legal  claim,  before  asking  an  account  of  the  assets. 
The  petitioner  claims  to  -be  assignee  of  the  rever- 
sion under  and  by  the  deed  of  1822,  and  says  thai 
the  rent  was  regularly  paid  under  the  lease  for 
twenty-four  years  subsequent  to  this,  and  that  in 
1846  the  assignee  of  the  lessee,  for  the  first  time,  re- 
fused to  pay  the  rent     There  is  no  allegation  that 
the  deed  of  1822  was  not  executed  under  the  hand 
and  seal  of  the  grantor.    The  petitioner  says  be  ia* 
ready  to  prove  the  deed  by  witnesses,  and  to  sup- 
port the  fact  of  the  payment  of  rent  for  twenty- 
four  years.    The  respondents,  on  the  other  hand» 
say  that  they  have  a  defence  at  law,  that  the  gran- 
tor of  the  deed  was  a  lunatic,  but  then  ^he  onus  of 
proving  this  lunacy  is  on  the  respondents  them- 
selves, and,  for  the  purposes  of  this  motion,  I  most 
assume  the  deed  to  have  been  properly  execatecU 
If  the  petitioner,  in  an  action  at  law,  threw  down 
the  deed»  and  proved  the  payment  6£  rent  under  it 
for  such  a  length  of  time,  the  court  would  direct 
the  respondent  to  prove  the  lunacy,  if  he  relied  oit 
it.    I  am  called  on  then  to  direct  an  issue  at  law 
without  it  appearing  to  me  that  there  is  any  evi- 
dence to  support  the  case  at  law.  In  the  case  oijaeob 
V.  Richardt,  (23  Law  Jour.  557,)  the  plaintiff  relied 
on  the  mortgage  deed,  and  lie  was  encountered  by  the 
finding  of  an  inquiry  of  lunacy,  then  the  onus  lay  ob 
him  of  disproving  the  lunacy  ;  there  the  deed  waa 
prima  facie  invalid,  and  therefore  the  onus  lay  oa 
the  plaintiff,  but  here  the  onus  is  the  other  way. 
The  petitioner  has  a  prima  facie  case;  he  has  only 
to  produce  hb  deed.    If  there  is  any  question  aa  to 
the  sanity  of  the  grantor^  the  onus  of  proving  it 
lies  on  the  respondent,  and  he  has  not  produced 
evidence  before  the  Master  sufEcient  to  raise  sacli 
a  question. 

Nov.  21. — His  Lordship  gave  a  written  )udg« 
menty  refusing  the  motion  with  costs. 


COURT  OF  QUEEN'S  BENCH. 

MiCHABLMAS    TfiBM,    1B54» 

[Reported  by  Flobekc^  M'Cabtht,   Es^.,  aod  Samubi. 
V.  Pbxt,  Esq.,  Barristers-ai-Law.l 

Bbeknan  ».  FiiOOD.— ^cw.  14>  24. 

Landlord  and  Tenant — Distress — Tenancy  in  cofn-' 
mon^Pleading^^  4'  10  Vic.  c.  1 1 1 . 
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,  lif9  9tUi  in  being  one  undivided  moiety  of  the  lands, 
reserving  a  rent  which  considerably  exceeded  the 
head  rent.  B  afterufards  by  his  toUl,  reciting  that 
under  the  sub- lease  he  had  a  profit  rent  of  £77 
12i^  late  currency,  devised  £17  a-^ear^  like  cur- 
reney,  cf  said  profit  rent  to  E;  his  daughter.  E 
and  her  husband  subsequently  distrained  C, 
who  had  become  the  assignee  of  the  demised 
premises,  for  an  arrear  of  the  portion  of  rent  so 
devised.  C  having  replevied,  sued  E  and  F,  who 
pleaded  the  foregoing  facts  by  way  of  avowry. 
Held  on  general  demurrer,  that  E  and  F  were 
entitled  to  distrain  upon  the  lands  in  question, 
inasmuch  as  E  by  the  devise  became  seized  pro 
tauto  of  a  portion  of  the  reversion  expectant  on 
the  lease  to  C,  for  Hie  rent  incident  to  which  thry 
might  separately  distrain,  and  that  the  fact  of  the 
tenancy  in  common  created  by  the  demise  by  B  to 
Cofan  undivided  moiety  of  the  premises  did  not 
ouet  the  rig/U  of  distress. 

71te  above  avowry  was  pleaded  generally,  with" 
out  averring  that  the  requisitions  of  9  ^  10  Vic. 
c,  11  h  s.  10,  had  been  complied  with.  Held,  that 
such  an  allegation  was  unnecessary,  and  that  it 
lay  upon  the  plaintiff' to  rely  upon  any  nan  com' 
pliance  with  that  statute  by  way  of  replication. 

Tsis  wasr  an  action  of  replevin.  The  gumnions  and 
plahit  was  in  the  form  generally  used  for  that  par- 
tieukr  cause  of  action.  The  defence,  pleaded  by 
vay  of  avowry,  stated  a  demise  of  the  premises  in 
qHestion  by  the  tenant  in  fee  to  Thomas  Brennan, 
the  father  of  defendant,  Alice,  for  a  term  of  Uves 
•till  in  being,  at  £25  per  annum,  late  currency ; 
that  Thomas  Brennan,  on  the  Idth  of  Novem^  1824, 
SHbdemised  same  to  John  Brennan  for  a  life  still  in 
being  at  £102  128.,  late  currency,  payable  quar- 
•  terly,  with  the  usual  clauses  of  distress  and  entry  ; 
that  Thomas  B^ennao  made  his  will,  dated  the  19th 
of  November,  1824,  by  which  he  dievised  to  Alice 
£17  a-year  of  said  rent,^  and  after  his  death  all  the 
estate  of  John  Brennan  vested  by  mesne  assignments 
itk  the  plaintiff ;  and  it  then  avowed  as  for  a  distress 
for  the  arrears  of  the  £1 7  a* year*  A  second  defence 
was  likewise  pleaded  nearly  iu  the  terms  of  the  first, 
but  it  averred  in  addition  a  power  of  distress  given 
by  the  will  for  tb«  recovery  of  the  £17  a-year  ;  it 
omitted  to  state  the  devolution  of  the  interest  of 
John  Brennan  to  the  present  plaintiff  b-y  mesne  as- 
mgnments,  but  merely  stated  the  death  of  Thomas 
Brennan,  tlie  father  of  defendant  Alice,  before  the 
plaintiff  had  any  estate  in  the  lands,  and  likewise 
tbe  fact  of  his  occupation  during  the  whole  period 
in  respect  whereof  the  arrears  bed  accrued.  De- 
murrer— assigning  fdr  causes  that  it  was  not  com- 
petent for  Thomas  Brennan,  the  lessor,  to  distrain 
during  his  lifetime  for  the  rent  therein  mentioned 
upon  the  demised  premises  generally  ;  and  also  that 
the  avowry  was  defective  in  not  having  shown  per- 
formance and  observance  of  tbe  acts,  matters^  and 
things  requisite  to  validate  a  distress  for  rent,  pur- 
suant to  9  &  10  Vic  e.  1  i  U 

Lawless,  (with  whom  was  R.  Armstrong,  Q.  €») 
in  support  of  the  demurrer. — It  was  the  duty  of  the 
defendant  ki  the  defence  to  show  that  the  formali- 
ties prescribed  by  the  9  &  10  Vic.  cap.  Ill,  s.  10, 


relative  to  the  service  of  the  notice  of  particulars* 
had  been  complied  with.  That  section  says,  that» 
unless  such  notice  shall  be  served,  such  distress  shall 
be  unlawful  and  void.  It  was,  therefore,  proper 
that  the  defendant  should  show  that  every  thing  had 
been  done  on  his  part,  which  was  necessary  to  con- 
stitute a  valid  distress.  A  similar  rule  was  laid 
down  in  a  plea  of  justification  to  an  action  of  tres- 
pass— Madden  v.  Brien,  (1  Ir.  C.  L.  R.  322.)  With 
regard  to  the  other  cause  of  demurrer,  Brennan, 
the  testator,  had  no  reversion.  Nor  was  there  at 
any  time  a  right  of  distress  under  the  lease  of  1824, 
as  that  was  a  lease  of  an  undivided  moiety,  and  a 
tenancy  in  common  was  accordingly  created  between 
the  original  parties.  In  Viu.  Ab.  Distress,  (D.2,)  it 
is  said,  '^  In  an  assize  it  was  said  for  law,  that  when 
a  rent-charge  descends  Xo  a  daugliter,  and  after  the 
land  descends  to  the  same  daughter  and  to  her  two 
sisters,  nothing  is  extinct  but  tbe  third  part  of  the 
rent,  and  yet  the  daughter  who  has  the  rent  cannot 
distrain  for  the  other  two  parts  of  the  rent  till  par- 
tition be  made,  for  she  is  seized  of  the  land  per  my 
et  per  tout  with  the  otlier  two  sisters  till  partition 
be  made.''  Bro.  Ab.  Distress,  pi.  37.  A  man  can- 
not distrain  upon  his  own  land.  If  the  case  of  the 
defendant  depends  on  the  power  6f  distress  for  the 
£17  given  by  the  will^  it  is  clear  that  he  has  no  such 
right,  in  consequence  of  the  demise  having  been 
anterior  thereto.  Saffery  v.  Elgpod,  (l  Ad.  &  El. 
191);  1  Rolle  Ab.  609,  pi,  45;  Com.  Dig.  Di&. 
tress,  B.  2.     Johnson  v.  Falkiaer,  (2  Q.  B.  925.) 

Samuel  Ferguson  and  Battersby,  Q,  C.  contra. 
The  devisee  of  part  of  a  rent  may  distrain  for  it>  in 
the  same  way  as  it  has  been  held  that  debt  lies  by 
an  assignee  of  part  of  a  reversion,  and  also  by  se- 
veral devisees  of  parts  of  a  rent  for  their  proportions. 
Archer  v.  Pf' alters,  (Cro.  Eliz.  651.)  A  rent -charge 
may  be  divided  by  will  or  by  deed,  operating  under 
the  Statute  of  Uses,  so  as  to  make  the  tenant  liable 
without  attornment  to  several  distresses  by  the 
devisees.  Bivis  v.  Watson,  (5  M.  &  W.  255.)  It 
was  admitted  in  that  case  that  a  rent-service  might 
be  so  divided  as  to  leave  a  power  of  distress  inci- 
dent to  each  purtion.  Here  it  is  a  mistake  to  say 
that  the  prior  demise  prevented  this  distress,  inas- 
much as  this  purtion  is  part  of  the  rent  reserved 
upon  the  lease,  and  is  not  a  rent-charge.  The  re- 
lation of  landlord  and  tenant  subsists  in  that  case. 
The  riglit  of  distress  was  incident  to  this  lease, 
although  made  of  an  undivided  moiety.  One  tenant 
in  common  may  distrain  upon  another  for  rent  in 
arrear  under  a  deraLse  from  the  one  to  the  other. — 
Snelgar  y. Benston, (Cro.  Jac.  61 1);  Co.  Lit.  192, a; 
so  with  respect  to  remedy  for  waste — Moore*  71. 
The  ground  of  demurrer  assigned  is  absurd,  for  that 
proceeds  upon  our  not  having  shown  that  we  dis- 
trained upon  the  undivided  moiety,  which. would  be 
an  impossibility.  Kemp  v.  Carey,  (Ventris,  227,) 
recognizes  the  right  of  distraining  the  goods  of  the 
tenant  of  an  undivided  moiety.  [They  also  cited  on 
this  branch  of  tbe  case  2  Kolle,  212;  MCulia  v. 
Thompson,  (IJ.&S.  63);  Boa  v.  Lakeman,  (2  B.  & 
Ad.30);.  Barnes  y.DiJion,  (I  Ves.sen.42);  Johnson 
V.Arnold,  (I  Ves^sen.  168);  Bliss  v.  CMins,  (5 
B.  &  Ad.  882) ;  Roberts  v.  Snell,  (1 M.  &  G.  577) ; 
I  Harrison  v.  Barnby,  (5  T.  R.  246) ;  Yates  v.  Cok, 
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(2  Brod.  &  Bing.  66 1 .)]  With  regard  to  the  second 
point :  the  Common  Law  Procedure  Act  does  not 
make  any  fundamental  change  in  the  rules  of  plead- 
ing further  than  it  expressly  points  oat.  It  was 
never  necessary  in  an  avowry  to  anticipate  what 
should  properly  come  from  the  opposite  side.  The 
defence  is  in  the  nature  of  an  avowry,  in  which  it 
was  never  considered  necessary  to  notice  the  requi- 
sites of  the  Ejectment  and  Distress  Act.  The  Com- 
mon Law  Procedure  Act  does  not  repeal  the  Sta- 
tute of  General  Avowries,  which  would  be  done  in 
case  this  defence  were  held  to  be  bad  on  the  ground 
complained  of.  The  case  of  Madden  v.  Bi-yan  is 
no  authority,  because  that  was  an  action  of  trespass, 
and  the  Statute  of  General  Avowries  does  not  ap- 
ply to  such  an  action,  but  merely  to  replevin. 

Armstrow,  in  reply.— With  regard  to  the  latter 
question,  Ctooneyv.  Wtxtson^  (2  Ir.  C.  L.  R.  129,) 
decides  the  proposition  that  where  the  notice  of  dis- 
tress under  the  9  &  10  Via  c.  Ill,  is  defective,  the 
distress  is  so  far  a  nullity,  as  to  admit  of  a  second 
distress  by  the  landlord,  irrespective  of  the  first. 
Therefore,  it  is  evident  that,  unless  it  appears  on 
the  face  of  the  defence  that  the  statute  has  been 
complied  with,  there  is  no  allegation  of  a  valid  dis- 
tress, and,  consequently,  no  answer  to  the  action. 
Again,  without  disputing  the  proposition,  that, 
under  the  Statute  of  Uses,  a  reversion  may  be 
severed  so  as  to  allow  of  several  distresses,  the 
question  here  is,  whether,  assuming  this  to  be  a  de- 
vise of  the  rent  reserved  by  the  lease,  could  one 
tenant  in  common  distrain  upon  his  co-tenant  in 
common  for  rent  issuing  out  of  the  same  lands. 
The  lessor  and  the  lessee  here  were  tenants  in  com- 
mon by  the  lease  reserving  the  rent.  InLitt. 
299,  it  is  said,  «<  If  a  man  seized  of  certain  lands,  in 
feoffe  another  of  the  moiety  of  the  same  land,  with- 
out any  speech  of  assignment  or  limitation  of  the 
same  moiety  in  severalty  at  the  time  of  the  feoff- 
ment, then  the  feoffee  and  the  feoffor  shall  hold 
their  parts  of  the  land  in  common. '  Co.  Lit.  1 89,  o. 
190,  h, ;  2  Bla.  Com.  192.  Being  tenants  in  com- 
mon, while  the  lands  were  held  in  common  and  be- 
fore partition,  the  lands  were  not  liable  to  be  dis- 
trained on. — Bro.  Ab.  tit.  Distress,  38.  It  is  dif- 
ferent when  one  tenant  in  common  leases  to  the 
other  his  undivided  moiety,  for  there  the  exclusive 
possession  is  in  the  lessee.  That  was  the  case  of 
Snelgar  v.  Henskm,  in  which  there  was  an  out- 
standing lease  of  the  entirety  of  the  lands,  which 
had  been  assigned  to  one  of  the  tenants  in  common; 
but  that  case  did  not  decide  that  a  tenant  in  com- 
mon, iti  possession  of  an  undivided  moiety,  can 
distrain  on  the  other  undivided  moiety. 

Nov,  24. — Lepboy,  C.  J In  this  case  several 

objections  have  been  argued,  and  it  has  been  ques- 
tioned whether  the  objections  specified  in  the  de- 
murrer correspond  with  those  stated  in  the  points 
for  argument.  As  we  are  of  opinion  that  all  these 
objections,  however  raised,  are  untenable,  it  is  not 
necessary  to  notice  that  objection.  Some  of  these 
objections  might,  at  common  law,  have  been  avaiU 
able,  as  for  example,  that  a  tenant  cannot  be  made 
responsible  for  a  portion  of  an  enthre  rent,  but  a 
complete  answer  to  that  objection  is  afforded  by  the 
respective  statutes  of  Used  and  Wills,  which  are 


admitted  to  give  the  parties  which  act  under  them 
a  power  of  alienation,  as  it  were  by  act  of  law, 
which  latter  would  not  have  required  attornment. 
The  general  principle   was  that  a  tenant  could 
not  be  made  liable  for  several  distresses  in  respect 
of  different  portions  of  the  same  rent,  except  when 
an  apportionment  took  place  by  act  of  law,  in  which 
case  the  owners  of  the  reversion  were  entitled  to  avow 
for  their  respective  portions,  as  coming  in  by  act  of 
law.    The  law  upon  that  subject  was  fully  consi- 
dered in  Eivis  v.  Watmny  (5  M.  &  W.  225),  and 
that  case  fully  recognized  the  principle  that  a  ten- 
ant who,  by  means  of  a  devise  or  by  the  statute  of 
Uses,  becomes  liable  to  a  party  for  a  portion  of  his 
rent  cannot  defend  himself,  by  the  want  of  attornment 
or  on  other  grounds  which  would  have  held  good 
at  common  law.     The  next  objection  was  that  this 
was  a  distress  by  one  tenant  in  common  upon  ano« 
ther.     That  objection  was  founded  upon  a  misap- 
prehension of  the  rule  of  law,  which  is  not  that  a 
tenant  in  common  may  not  distrain  upon  the  lands, 
which  he  holds  in  common,  but  that  a  tenant  in 
common  cannot  distrain  the  cattle  or  goods  of  ano- 
ther tenant  in  common.     That  is  very  reasonable, 
because  where  a  tenant  in  common  demises  his  por- 
tion of  the  lands,  he  thereby  acquires  the  rights  of 
a  landlord  in  relation  to  his  tenant,  and  the  right  to 
distrain  upon  the  lands  demised,  though  the  posses* 
sion  thereof  be  common  to  the  landlord  and  tenant. 
Therefore,  although  every  tenant  ia  common  may 
authorize,  by  virtue  of  his  possession  per  fny  H 
per  toutt  any  other  person  to  put  his  cattle  on  the 
lands,  which  are  privileged  from  distress  by  that 
authority,  that  eannot^  in  general,  deprive  the  ten- 
ant in  oommon,  who  has  demised,  of  bis  right  to 
distrain,  which  he  enjoys  in  every  part  of  the  laud. 
Viner's  Ab.  Distress,  L,  contains  all  the  eases  on 
this  subject,  the  rules  of  which  I  have  thus  stated. 
I  therefore  am  of  opinion  that  this  objection  is  un- 
tenable.    Then  comes  the  third  objection,  wliich  ia 
that  the  defence  should  have  alleged  a  compliance 
with  all  the  requirements  of  the  statute  9  &  10  Vic. 
c  1 1 1.    That  does  not  allege  that  a  notice  of  dis- 
tress was  served.    As,  however,  antecedently  to 
the  passing  of  the  Common  Law  Procedure  Act 
that  was  not  required,  we  are  of  opinion  that  the 
defence  is  still  regulated  by  the  previous  rul^  the 
law  remaining  as  it  was  prior  to  the  passing  thereof. 
That  is  mere  matter  of  avoidance,  because,  non 
eonetat  that  the  tenant  contemplated  relying  upon 
a  thing  which  was  introduced  by  the  Legislature  in 
defeasance  of  the  right  of  distress  given  to  the  land- 
lord by  a  statute  which  enabled  him  to  avow  gene- 
rally.    The  tenant  might  possibly  not  rely  thereon. 
I  am,  therefore,  of  opinion  that  with  respect  to  all 
these  olijections  the  demurrer  must  be  overruled. 

Cbampton,  J.— »Two  objectioBs  have  been  chi^y 
rdied  upon  in  support  of  this  demurrer.  First,  it 
is  insisted  that  in  such  a  case  as  the  present  there 
was  no  right  of  distress.  The  rule  which  governs 
that  is  quite  dear.  There  is  no  doubt  that  one  ten- 
ant in  common  cannot  ^strain  the  other,  but  if  a 
lease  be  made  by  one  tenant  in  common  to  a  pur- 
chaser, that  creates  the  relation  of  landlord  and  ten- 
ant, and  the  landlord  may  distrain.  It  is  also  laid 
down  that  if  one  of  several  joint  tenants  grant  a 
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reat-charge,  the  grantee  may  di«traia>  not  the  lands 
generally,  but  the  cattle  and  goods  of  the  grantor* 
Thia  is  very  reasonable.  Here  we  have  a  tenancy 
in  common  created  by  alease,  reserving  rent;  and 
a  distress  is  made  for  that  rent  on  the  property  of 
the  lessee  alone,  which  clearly  comes  within  the  role 
I  have  stated.  With  regard  to  the  seoood  objec* 
tion,  which  is,  that  the  party  distraining  and  elaim- 
ing  as  landlord  has  not  in  his  defence  alleged  that 
he  delivered  a  notice  parsoant  to  9  &  10  Vic.  cap. 
111.  Madden  v.  Bryan  has  been  relied  on  ;  but 
that  case  differs  from  the  present ;  and,  assuming 
that  that  case  was  rightly  decided,  about  which  I 
own  that  1  entertain  some  doubts,  it  turns  on  this 
consideration.  The  action  was  one  of  trespass,  to 
which  a  justification  was  pleaded,  alleging  only,  in 
general  terms,  that  the  proper  notice,  as  required 
by  the  Act  9  &  10  Vic. ell  1,  had  been  served.  A 
demurrer  to  this  came  on  to  be  argued,  whereupon 
the  Court  of  Common  Pleas  decided  that  the  justi- 
fication was  bad.  Now,  if  that  case  had  been  de- 
cided on  special  demurrer,  I  could  understand  that 
if  a  party  thought  proper  to  plead  that  he  had 
complied  with  the  terms  of  the  statute,  a  full  justi- 
fication being  required  in  the  action  of  trespass,  the 
court  might  not  have  held  the  plea  as  pleaded  to  be 
a  complete  justification  ;  but  this  is  not  an  action 
of  trespass  but  of  replevin,  where,  under  the  25 
Geo.  S^  the  defendant  is  entitled  to  plead  a  ge- 
neral avowry,  and  could  not  have  been  called  on 
to  entft  into  a  special  statement  of  facts,,  and  there 
is  no  authority  to  show  that  now  he  is  required  so 
to  do,  or  to  allege  a  compliance  with  the  terms  of 
the  9  &  10  Vic,  which  it  was  not  necessary  for  him 
to  do  before  the  passing  of  the  Procedure  Act. 
Here  is  the  distinction  between  the  case  in  the 
Common  Pleas  and  that  now  before  the  court,  h 
has  been  admitted  that  if  this  had  been  a  case  of 
replevin  before  the  passing  of  the  Procedure  Act, 
this  avowry  would  have  been  sufficient ;  but  it  is 
said  that  that  statute  made  a  change  in  the  mode 
of  pleading  an  avowry,  and  that  avowries  are  no 
longer  to  be  general,  as  under  the  25th  Geo.  2. 
That  statute  was,  however,  never  repealed ;  and, 
unless  there  be  something  in  the  Procedure  Act 
which  takes  away  that  right,  we  must  regard  it  as 
still  subsisting.  Now,  in  order  to  su(>port  that 
position,  they  rely  on  the  4dth  section,  which  says 
that  a  party  shall  not  be  allowed  to  reply,  except 
In  special  cases.  But  this  does  not  affect  the  right 
of  the  parties,  for  the  court  or  a  judge  has  a  discre- 
tion to  allow  a  replication  to  be  pleaded  in  any  case 
of  necessity.  The  only  fundamental  change  in  the 
action  of  replevin  made  by  the  Procedure  Act  is 
that  it  has  now  been  converted  into  a  {lersonal  ac- 
tion, and  is  to  be  commenced  by  a  writ  of  summons 
and  plaint.  But  then  it  is  said  that  uuder  this  iiew 
system  the  defendant  must  put  forward  in  the  first 
instance  that  he  has  complied  with  the  .9  &  10  Vic. 
c  1 11.  That  is  roerematter  of  avoidance,  and  the 
question  is,  whether  the  defence  is  on  that  ground 
bad  on  general  demurrer,  because  it  does  not  cou- 
tain  an  answer  to  what  is  properly  matter  of  avoid- 
ance, because  the  plaintiff  is  not  in  a  position  to  file 
a  replication  as  of  course.  But  the  oourt  would,  in 
such  a  case,  grant  liberty  to  file  a  relocation  in  the 
very  Verms  of  the  statute,  if  such  a  controversy  arose. 


This  demurrer  must,  therefore,  in  my  judgment,  be 
overruled. 

Pbrrin,  J.  concurred. 

Judgment  for  defendant.* 

— ♦ — 

COURT  OF  EXCHEQUER. 

Michaelmas  Term,  1854. 

[Reported  by  BechkrL.Flemimo,  Esq.  Barrister-at-Law.J 

Hassard  V,  Caolfield — Nov.  12. 
Principal  and  agent — Deputy — Marshal  of  the 
Marsha/sea —  Trespass — Ratification — Respon  - 
deat  superior. 

In  an  action  of  trespass  for  false  imprisonment 
brought  against  the  Marshal  of  the  Marshalsea  of 
the  Court  of  Queen*s  Bench  by  a  prisoner^  it  was 
proved  that  the  plaifUiffhad  made  use  of  strong 
expressions  at  the  refusal  of  the  officers  of  the  gaol 
to  afford  medical  assistance  to  one  of  the  female 
attendants^  who  was  taken  ill:  and  that  the  De- 
puty Marshal  had  accordingly  confined  the  plain* 
tiff^in  the  punishment  cell  of  the  prison  for  several 
hourst  but  that  previous  to  his  so  doing  he  had 
neglected  to  commit  to  writing  (as  required  by  the 
:i7th  Rule  of  the  prison)  the  particulars  of  the 
charge  and  evidence  relating  thereto.  The  Mar- 
shal  was  not  present  at  the  time  of  the  imprison- 
ment, but  no  evidence  wae  given  to  point  out  ev* 
actly  where  he  was  at  the  time^  or  how  long  he  was 
absent.  Held,  that  the  Marshal  was  not  liable, 
merely  as  such,  for  the  act  of  the  Deputy  Marshal. 

Held  also,  that  the  requirements  of  the  27th  Rule 
not  having  been  complied  with^  an  act  of  false 
imprisonment  had  been  committed. 

Semble,  that  if  the  Marshal  had  returned  to  the 
gaol  before  the  imprisonment  had  terminated^  or 
hadbten  within  its  precincts  during  the  arrest^  he 
would  have  been  liable. 

Qusere,  m  to  what  will  amount  to  «  absence  on  the 
pent  of  the  Marshal  to  enable  the  Deputy  Marshal 
to  act  as  MarshaL 

This  was  an  action  for  trespass  and  false  imprison- 
ment. The  plaintiff  was  at  the  time  of  the  alleged 
trespass  a  prisoner  in  the  Four  Courts  Marshalsea ; 
and  one  of  the  female  attendants  of  the  prison  having 
been  taken  ill  with  symptoms  of  cholera  in  the  prison* 
a  messenger  was  sent  to  the  hatch  for  the  purpose  of 
obtaining  medical  assistance,  and  he  having  returned 
with  a  reply  that  the  prison  doctor  could  not  be 
sent  for,  the  woman  not  being  a  prisoner,  the  plain- 
tiff advanced  to  the  hatch,  saying  that  it  was  «<  un- 
natural and  brutal  conduct,**  and  (hen  turned  round 
in  the  direction  of  the  house  of  the  governor  of  the 
prison,  (the  rere  of  which  abutted  upon  the  precincts 
of  the  gaol,)  calling  out,  '*  Governor,  Governor.'* 
He  then  returned  to  bis  room,  but  in  a  short  time 
was  recalled  to  the  hatch,  where  he  was  arrested 
by  the  Deputy  Marshal,  who  sent  him  to  the  pu- 
nishment cell  forthwith,  where  he  was  imprisoned 
for  several  hours.  It  was  also  proved  that  the 
plaintiff's  legal  adviser  had  subsequently  observed  to 
the  Marshal  of  the  gaol  (who  was  the  defendant  in  the 
present  action)  t  hat  if  the  latter  had  been  there,  the  cir- 
cumstance would  not  have  occurred,  to  which  the  Go- 

*  Moore,  J.  was  at  Nisi  Prius.' 
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vernor  replied,  <<  Indeed  I  fear  it  woald,  as  I  see 
no  reason  why  any  difference  should  be  made  be- 
tween Mr.  Hassard  and  ^ny  other  man,  because  he 
is  a  gentleman."  This  case  was  tried  at  the  Nisi 
Prius  sittings  after  last  Hilary  Terra  by  the  Lord 
Chief  Baron,  and  at  the  close  of  the  plaintiff's. case 
the  defendant's  counsel  called  upon  the  learned 
judge  to  nonsuit  the  plaintiff  upon  the  following 
grounds :  that  no  evidence  had  been  given  of  the 
appointment  of  the  Deputy  Marshal ;  that  it  had 
not  been  proved  that  tlie  Governor  had  previously  au- 
thorisedor  subsequently  ratified  the  acts  of  theDeputy 
Marshal ;  and  that,  in  the  absence  of  the  Governor, 
the  Deputy  Marshal  had  full  authority  to  act  upon 
his  own  responsibility,  and  that  for  such  acts  the 
Governor  was  not  responsible;  which  his  Lordship 
refused  to.  The  defendant's  case  then  proceeded  ; 
at  the  close  of  which,  in  reply  to  an  observation  of 
the  learned  judge  that  the  27th  Rule*  had  not  been 
complied  with,  the  defendant's  counsel  contended 
that  the  rule  was  merely  prescribed  by  the  Court  of 
Queen's  Bench  for  the  better  regulation  of  the 
prison  and  its  officers,  but  that  the  non  observance 
of  it  did  not  affect  the  plaintiff's  right  of  action,  as 
the  powers  of  committal  existed  in  the  Marshal,  or, 
in  his  absence,  in  the  Deputy  Marshal,  inde|>endently 
of  this  rule.  At  die  close  of  the  trial  his  Lordship 
again  refused  to  submit  the  questions  proposed  by 
the  defendants  to  the  jury,  but  directed  them  that 
the  governor  was  liable  for  the  acts  of  his  deputy, 
although  committed  in  his  absence  ;  whereupon  the 
jury  found  a  verdict  of  £50  for  the  plaintiff.  A 
conditional  order  having  been  obtained  to  set  aside 
the  verdict, 

Lynchj  Q,  C,  showed  cause. — The  observance 
of  the  provisions  of  the  27th  prison  rule  is  neces- 
sary, to  prevent  the  exercise  of  arbitrary  power  by 
the  officers  of  the  prison.  The  first  ground  upon 
"which  it  is  contended  that  the  verdict  fbr  the  plain- 
tiff should  be  set  aside  is  this :  that  the  Marshal  of 
the  prison  is  not  to  be  held  responsible  for  the  acts 
of  his  deputy.  Yorke  v.  Chapman^  (11  Ad.  &  Ell. 
813.)  was  an  action  against  the  Marshal  of  the  Court 
of  Queeo's  Bench,  for  assaulting  and  imprisoning 
the  plaintiff;  and  it  was  alleged  in  defence  that  the 
act  complained  of  was  done  in  the  enforcement  of 
prison  discipline  by  a  person  acting  as  Deputy 
Marshal,  but  no  appointment  of  thai  person  was 
proved  in  evidence,  nor  any  act  connecting  him  with 
the  Marshal,  nor  any  recognition  of  his  acts  by  the 
latter.  The  Utter  fact  distinguishes  it  from  the 
present  case,  the  Marshal  having  recognized  the  act 
of  his  deputy.  The  Deputy  Marshal  is  appointed 
under  the  provisious  of  7  Geo.  4,  c.  74,  s.  123;  and 
the  rule  of  respondeat  ^upericr  exactly  applies. 
The  reason,  of  this  rule  of  law  is,  that  persons  in 
authority  shall  be  obliged  to  appoint  fit  and  suitable 
deputies:  and  that  they  shall  not  leave  their  duties 
in  the  charge  of  irresponsible  agents.  This  rule  is 
derived  from  the  provisions  of  one  of  the  earliest 
Gaol  AcU,  27  H.  8,  c  24,  and  is  recognised  in  2 
Init.  382.  Woodgaie  v.  KnatchbuU,  (2  T.  11.  148,) 
was  an  action  brought  against  a  sheriff  for  receiv- 

•  27th  Rule  of  the  Four  Courts  Marshalsea:  "Previously 
to  committing  a  priaouor  to  the  punishment  cell,  the  Mar- 
shal shall  satisfy  himself  of  the  truth  of  the  charge  by  ex- 
amining witnesses,  and  taking  their  testimony  in  writing." 


ing  higher  fees  thao  he  was  entitled  to  by  his  bailiff^ 
and  he  was  held  responsible  for  the  act  of  iiis  deputy ; 
and  in  Raphael  v.  Goodman,  (8  Ad.  &  £1.  56^,) 
cited  in  Yorke  v.  Chapman,  the  prineiple  of  respon- 
deat  st^perior  i»  clearly  recognized.  In  Bac  Ab. 
Officer  L.  a  deputy  is  stated  to  be  a  person  who 
acts  in  right  of  his  superior,  and  for  whose  regu- 
larity his  superior  shall  answer;  thus  extending 
the  rule  to  others  besides  sheriffs  and  their  officers. 
The  Deputy  Marshal  is  not  a  distinct  officer  from 
the  Marshal,  but  merely  an  agent,  and  they  are 
not  distinguishable  from  each  other  by  their  ttds 
alone.  In  Sharplejf  v.  Hornsby,  (4  Ir.  Jur.  3^9,) 
the  principle  of  respondeat  eupefnor  is  recognised 
as  applying  to  cases  in  which  an  agent  is  employed, 
and  where  the  superior  is  not  compelled  by  statote 
to  employ  a  deputy.  The  Rules  of  the  Marshabea 
must  be  regarded  at  having  the  same  efficiency  as 
a  statute ;  the  judges  of  the  Court  of  Queen's  Bench 
being  empowered  by  Act  of  Parliament  to  frame 
them. 

Maedonagh,  Q,C.  {vf lih  him  Hai^esy  Q.C)  contra. 

O'Mahony  in  reply. — All  the  authorities  that  caa 
be  cited  on  the  other  side,  apply  only  to  injuries 
to  personal  property ;  and  are,  therefore,  distiu- 
guishable.  In  Lane  v.  CoUoTt,  (12  Mod.  489,)  the 
rule  is  thus  stated :  '*  The  reason  why  a  principal 
shall  answer  for  his  deputy  is,  because  as  be  as  pri,i>< 
cipal  has  power  to  put  him  in,  so  he  has  power  to 
put  him  out,  without  showing  any  cause,  and  that 
although  he  bad  expressly  given  him  an  estate  for 
life  in  the  deputation," — per  Holt,  C.  J.  ft  is  in 
respect  to  injuries  to  the  person,  and  not  to  the  pro- 
perty, that  the  principal  is  to  be  held  responsible. 
In  Barker  v.  Braham,  (2  W.  Bi.  867,)  an  aciioD 
was  brought  for  false  imprisonment,  against  an  at- 
torney for  suing  out  an  Illegal  writ  of  capias  ad  sa  • 
tisfaciendum,  and  delivering  it  to  the  officer  by 
whom  the  arrest,  which  was  the  subject  of  the  a«- 
tioD,  was  made.  It  is  contended  by  the  other  side 
that  the  absence  of  the  governor  is  a  sufficient  ex- 
cuse ;  but  it  would  be  a  dangerous  principle  to  hold^ 
that  the  deputy,  upon  the  occasional  or  temporary 
absence  of  the  Marshal,  shall  become  invested  with 
full  authority  as  an  independent  officer,  to  deal 
with  the  inmates  of  the  prison  as  he  thought  ik. 
It  is  quite  clear  that  the  governor  has  full  power 
both  to  appoint  and  dismiss  his  deputy ;  section  1 1 2 
of  the  Prison  Act  only  refers  to  the  keepers  of  the 
prison,  when  requiring  that  previous  application 
must  be  made  to  the  Court  of  Queen's  Bench. 
[^Greency  JB.-^The  words  of  the  Act  are,  **  keepers 
or  other  officers  of  any  prison."  Bichards,  B» — It 
is  admitted  that  there  has  been  an  irregularity ;  but 
the  question  is,  can  you  sue  the  Marshal  in  trespass, 
instead  of  his  Deputy  who  committed  tiie  aot.j 
It  most  be  assumed  that  the  governor  was  not  really 
**  absent"  from  the  prison  at  the  time  of  the  offence 
committed.  {^Richards,  B. — The  words  "  illness  or 
absence"  in  the  Act  mean,  such  as  would  iucapaoi- 
tate  him  from  the  performance  of  hit  duty,} 

Pbrnbtatiubr,  B.*j— This  case  is  one  ot'  oonsi- 
derable  importance  ;  and,  after  considering  the  se- 
veral propositions  that  have  been  laid  before  the 
court,  we  are  of  opinion  that  it  should  be  submitted 

•  Pigot,  C.  B.  was  abscLt. 
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to  a  new  trial.  It  is  an  action  for  trespass  and  false 
imprisonment,  brought  by  the  plaintiff,  (who  at  the 
tinoe  was  under  confinement  in  the  Marshalsea  as  a 
debtor,)  against  the  Marshal  of  the  Marshalsea,  and 
the  plaintiff  complains  that  he  has  been  unjustly 
imprisoned  under  the  following  circumstances.  It 
appears  that  upon  the  day  in  question,  a  maid  ser- 
vant employed  in  the  gaol  was  taken  extremely  ill, 
and  that  the  plaintiff  (being  apprehensive,  as  he 
states,  that  she  was  attacked  with  cholera,)  pro- 
ceeded to  the  hatch  for  the  purpose  of  obtaining 
medical  assistance,  and  that  the  persons  who  were 
there  refused  to  provide  such  aid,  stating  that  they 
could  not  send  for  the  pliysidan  of  the  gaol,  inas- 
much as  the  female  was  not  one  of  the  inmates  of 
the  prison,  and  therefore  not  entitled  to  the  attend- 
ance of  the  gaol  physician.  The  plaintiff  appears 
to  have  become  indignant  at  this,  and  to  have  used 
strong  language,  which  I  need  not  repeat.  A  com- 
plaint was  made  of  his  conduct  te  the  Deputy  Mar- 
shal, the  Marshal  himself  being,  as  it  is  stated, 
'absent  at  the  time,  and  the  former  sent  for  Mr. 
Hassard.  Some  conversation  subsequently  took 
place,  and  the  result  was  that  the  Deputy  Marshal 
ordered  the  plaintiff  to  be  imprisoned  in  the  cell,  at 
first  for  a  short  period  of  time,  but  he  was  subse- 
quently detained  for  several  hours.  This  was  sub- 
stantially the  case  made  at  the  trial ;  and  it  was 
insisted  on  behalf  of  the  plaintiff,  that  there  should 
be  a  verdict  for  him,  upon  the  grounds  that  no  au- 
thority had  been  pfoved  to  have  been  given  by  the 
Court  of  Queen's  Bench  to  the  Deputy  Marshal  to 
do  such  acts  as  that  complained  of,  and,  therefore, 
that  it  must  be  considered  as  the  act  of  the  Marshal 
himself,  against  whom  the  action  was  brought,  and 
not  that  of  the  Deputy  Marshal,  the  former  being 
responsible  for  the  acts  of  bis  deputy,  as  regarded 
this  act  of  trespass  and  false  imprisonment.  Such 
was  the  case  made  at  the  trial  by  the  plaintiff,  and 
it  involved  the  consideration  of  at  least  two  propo- 
sitions: first,  whether  or  not  this  was  a  case  of  false 
imprisonment,  and,  if  so,  whether  the  defendant 
was  responsible  for  it.  Before  canvassing  the  ar- 
guments that  have  been  made  use  of  upon  both 
sides,  it  will  be  better  first  to  consider  the  circum- 
stances and  position  of  these  parties,  .namely,  the 
Marshal  and  Deputy  Marshal.  Under  the  provi- 
sions of  the  General  Prison  Act,  7  Geo.  4,  cap.  74, 
the  Lord  Lieutenant  is  empowered  to  appoint  a 
Marshal  of  the  Marshalsea  of  the  Four  Courts,  as 
also  other  oflBicers ;  but  by  the  same  Act  of  Parlia- 
ment the  Marshal  is  not  only  authorized  but  required 
to  appoint  a  Deputy  Marshal, — not  merely  a  deputy 
but  a  Deputy  A^arshal,  that  i$  to  say,  as  I  under- 
stand the  words  of  the  statute,  a  distinct  officer, 
besides  three  hatch  men  and  other  officers  connected 
with  the  prison,  to  whom  he  is  also  direoted  to  pay 
certain  salaries.  The  Court  of  Queen's  Bench,  un- 
der the  provisions  of  the  same  Act  of  Parliament, 
were  also  empowered  to  make  certain  regulations 
as  to  the  management  of  the  prison.  The  public 
should  be  aware  that  while  the  governor  of  this 
prison  is  allowed  control  over  those  persons  who 
lire  under  his  care,  it  is  his  duty,  nevertheless,  to 
takecarethat  thingsshall  be  so  conducted  within  the 
walls  that  tiie  regulations  and. rules  in  reference  to 
prison  discipline  shall  be  maintained,  while,  at  the 


same  time,  the  Marshal  exercises  a  sort  of  arbitrary 
power.  In  ships,  both  in  the  naval  and  merchant 
service,  the  same  kind,of  discipline  prevails,  so  that 
any  attempt  at  outrage  or  insubordination  may  be 
at  once  suppressed  by  the  commander,  and,  there* 
fore,  it  is  provided  by  the  27th  Rule  of  the  prison, 
that  in  case  there  shall  be  any  insubordination  the 
Marshal  shall  be  empowered  to  imprison  any  person 
guilty  of  such  insubordination  in  the  punishment 
cell ;  but,  as  a  safeguard  against  wrongfully  impri- 
soning parties  in  such  cases,  it  is  required  that  the 
Marshal  shall  satisfy  himself  of  the  truth  of  the 
charge  preferred,  and  that  he  shall  take  down  in 
writing  the  testimony  of  the  witnesses  produced, 
that  is  to  say,  the  charge  and  the  evidence  of  it. 
The  Marshal  is  not,  as  I  apprehend,  empowered  to 
administer  an  oath  upon  such  occasions ;  bat  he  is 
obliged  to  commit  to  writing  the  particulars  of  the 
charge,  for  the  information  of  the  inspector  of  pri- 
sons, and,  if  necessary,  of  the  Court  of  Queen's 
Bench.  By  the  3drd  Rule,  as  framed  by  the  said 
court,  it  is  provided  that  all  the  powers  conferred 
upon  the  Marshal  by  the  provisions  of  the  27th  Rule 
shall  devolve  upon  the  Inspector  and  Deputy  Mar- 
shal in  the  absence  of  the  Marshal.  Upon  the  oc- 
casion in  question  it  appeared  that  the  Marshal  was 
absent  from  the  prison,  but  where  he^  was  or  how 
long  he  was  absent  did  not  appear.  It  also  appeared 
that  in  his  absence  the  Deputy  Marshal  acted  in  his 
stead,  and,'  as  I  have  stated  before,  committed  Mr. 
Hassard,  the  plaintiff,  to  prison.  But  it  appears 
that  the  Deputy  Marshal  did  not,  previous  to  order- 
ing Mr.  Hassard  to  be  imprisoned  in  the  cell,  take 
an  examination  in  writing  of  the  persons  who  made 
and  established  the  charge;  and  upon  these  grounds  it 
has  been  urged  that  he  was  gail^  of  an  act  of  tres- 
pass and  false  imprisonment,  for  which  he  must  be 
held  liable  to  the  plaintiff  in  damages;  and  this  pro-^ 
position  the  court  does  not  mean  to  controvert.  But 
then  it  has  been  contended  that  the  Marshal  himself 
is  liable  for  this  act  of  trespass  and  false  imprison- 
ment committed  by  the  Deputy  Marshal ;  and  this 
proposition  is  resisted  by  the  other  side,  upon  the 
grounds  that,  inasmuch  as  the  Marshal  did  not 
sanction  the  act  of  the  other  party,  and  as  it  was 
committed  in  his  absence,  he  was  not  liable,  at  least 
in  this  form  of  action;  but  besides  this  argument,  it 
was  also  urged  upon  general  grounds  that  the  De- 
puty Marshal  was  a  distinct  officer,  holding  for  such 
purposes  an  authority  quite  independent  of  that  of 
the  Marshal, — not  so  as  to  control  the  acts  of  the 
Marshal,  or  to  enforce  a  different  discipline,  but  to 
act  in  the  absence  of  the  Marshal  as  if  he  were  pre- 
sent in  cases  requiring  the  enforcement  of  the  rules 
of  discipline  in  the  prison,  bot  subjeot  to  the  obli- 
gation of  taking  down  in  writing  the  testimony  of 
witnesses  in  cases  of  this  nature,  the  authority  of  the 
Deputy  Marshal  arising  out  of  the  provisions  of  the 
ddrd  rule.  It  is  upon  this  part  of  the  question  that 
the  case  chiefly  depends.  It  has  been  insisted  on 
behalf  of  the  plaintiff  that  there  was  evidence  of  an 
express  assent  to  and  recognition  of  the  conduct  of 
the  Deputy  Marshal  subsequently  given  by  the 
Marshal  himself;  on  the  other  hand,  it  is  contended 
that  the  words  he  made  use  of  did  not  aitoount  to 
an  assent,  and  that  this  matter  was  not  pressed  at 
the  trial:  that  the  question  of  previous  authority  or 
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subsequent  ratifieatioQ  was  not  pat  in  issue  before 
the  jur}s  and  that  the  court  should  therefore  decide 
the  case  as  if  no  such  previous  authority  or  sub- 
sequent ratification  had  existed.  However  that 
may  be  as  to  the  evidence  that  was  adduced  at  the 
trial,  we  must  look  to  the  report  of  the  judge  who 
tried  the  case ;  and  it  would  appear  from  that^  that 
this  part  of  the  question  was  not  submitted  to  the 
jury.  Another  question  is  now  pressed  upon  the 
court  in  reference  to  the  absence  of  the  Marshal  at 
the  time  of  the  occurrence  ;  and  it  is  contended  that 
the  authority,  as  vested  in  the  Deputy  Marshal,  is 
not  to  extend  to  all  momentary  cases  of  absence  of 
the  Marshal,  as,  for  instance,  if  he  should  leave  the 
gaol  for  the  period  of  ten  minutes.  We  do  not 
mean  to  decide  exactly  as  to  what  period  of  absence 
or  what  kind  of  absence  may  be  necessary  in  order 
to  give  the  Deputy  Marshal  this  authority  under  the 
provisions  of  the  Siird  Rule,  for  the  nature  of  the 
absence  of  the  Marshal  upon  this  occasion  has  not 
been  laid  before  us,  and,  therefore,  both  we  and  the 
Nisi  Prius  Court  have  been  kept  in  the  dark  upon  this 
subject.  It  may  happen  that  during  a  very  short 
absence  of  the  Marshal,  it  may  be  necessary  for  the 
Deputy  Marshal  to  act  promptly,  and  therefore  we 
do  not  like  to  lay  down  any  rule  upon  this  subject. 
I  do  not  wisli  to  give  an  opinion  on  this  subject, 
not  having  materials  for  forming  one,  as  I  consider 
it  to  be  a  very  important  question.  If  it  be  thought 
fit  to  bring  this  question  a  second  time  before  a  jury, 
then  this  question  as  to  the  power  of  the  Deputy 
Marshal  to  act  under  the  circumstances  of  the  case, 
may  be  discussed  in  a  manner  which  has  not  been 
adopted  on  the  present  occasion  ;  and  upon  which, 
therefore,  we  cannot  pronounce  an  opinion.  We 
think,  upon  the  whole,  that  the  verdict  as  fouiid, 
cannot  be  supported;  but,  at  the  same  time,  we  are 
of  opinion  that  we  should  not  decide  any  of  these 
questions.  Therefore,  we  shall  not  direct  a  verdict 
to  be  entered  for  the  other  party ;  but  we  shall  make 
an  order  that  the  present  verdict  be  set  aside  witlk- 
out  oosts,  either  of  the  trial  that  has  taken  place, 
or  of  the  present  motion. 

Richards,  B«-^I  fully  concur  in  the  judgrpent  of 
my  brother  Pennefather.  It  is  clear  that  Mr.  Has- 
sard  has  been  wrongfully  imprisoned ;  that  is  to  say, 
that  the  forms  prescribed  by  the  rule  of  the  Queen's 
Bench  were  not  followed  previous  to  his  having  been 
placed  in  confinement,  and  therefore,  I  think  that 
he  has  a  cause  of  complaint.  But,  I  am  also  of 
opinion  that  under  the  form  of  action  that  has  been 
adopted,  atid  under  the  facts  of  the  case,  the  Mar- 
shal  cannot  be  held  responsible,  except  something 
beyond  what  was  presented  to  the  jury  upon  the  last 
trial  of  this  case,  be  put  forward  before  some  future 
jury.  There  are  two  points  of  view  in  which  1 
think  the  Marshal  might  be  held  responable:  first, 
if  he  had  returned  to  his  duties  before  tlie  plaintiff 
had  been  discharged  from  custody;  and  if  he  had  a 
fair  opportunity  of  finding  out  the  facts  of  the  case, 
and  of  satisfying  his  mind  as  to  the  nature  of  the 
charge,  and  If,  under  these  circumstances,  be  had 
not  relieved  or  discharged  the  plaintiff;  if  such 
bad  been  the  case,  I  think  there  would  have  been 
evidence  to  have  gone  to  the  jury  affording  satis- 
factory proof  of  the  assent  of  the  Marshal  to  the 


act  of  the  Deputy  Marshal.  I  think  we  might 
arrive  fairly  at  such  a  conclusion  from  some  of 
the  authorities  cited,  for  instance,  Yorke  v.  Chap* 
man  ;  but  I  put  the  case  more  especially,  if  the 
Marshal  had  a  fair  opportunity  of  finding  out  the 
circumstances  of  the  case  before  the  imprisonment 
liad  terminated — but  if,  on  the  other  hand,  he 
could  show  that  he  was  perfectly  unaware  of  the 
ientire  transaction  until  the  whole  thing  had  termi- 
nated, it  would  be  hard  to  hold  him  liable.  -As  re^ 
gards  the  question  of  the  absence  of  the  Marshal,  I 
think  that  a  fair  argument  has  been  suggested,  for 
it  appears  to  me  that  it  is  not  a  mere  temporary 
absence  of  three  or  four  minutes  that  can  be  re- 
garded as  being  contemplated;  for  instance,  as  in  the 
present  case,  that  his  going  round  to  his  own  house 
would  establish  an  absence  within  the  rule  of  the 
Court  of  Queen's  Bench.  If  he  was  within  his  own 
house  at  the  time  of  the  occurrence,  he  was,  it  was 
proved,  within  the  precincts  of  the  gaol,  and  this 
will  be  a  fair  question  for  the  consideration  of  the 
jury  upon  a  future  trial  of  the  case;  for,  if  that  be 
so,  the  Deputy  Marshal  had  no  right  to  act,  as  in 
the  absence  of  the  Marshal,  for  he  was  only  De- 
puty Marshal  when  the  Marshal  was  absent,  but  if 
he  acts  in  such  a  manner  in  the  Marshal's  presence, 
or  in  the  case  that  I  liave  mentioned,  he  must  be 
then  regarded  as  acting  for  the  ease  and  conveni- 
ence of  the  Marshal,  and  in  such  a  case  the  latter 
should  not  be  protected.  Now  I  think  that  it  is 
right  that  the  Marshal  should  ascertain  such  mat- 
ters as  these  accurately,  for  it  is  not  proper  that  m, 
person  should  throw  such  responsible  duties  as  these 
upon  another  person,  although  it  is  too  much  the 
fashion  for  persons  having  important  duties  to  per- 
form to  do  so,  and  then  to  sneak  out  of  the  conse- 
quences. As  to  the  manuscript  book  containing  the 
proceedings  in  the  prison,  that  has  been  laid  before 
us,  it  appears  that  the  greater  part  of  the  duties 
have  been  performed  by  the  Deputy  Marshal ; 
however,  I  do  not  wish  to  make  any  observations 
upon  these  matters,  as  I  suppose  they  will  come 
out  again  upon  a  second  trial. 

G&EENE,  B. — All  that  is  material  for  the  court 
t#  decide  in  this  case  has  been  already  stated,  that 
is  to  say,  that  it  does  not  follow  fVom  the  mere  re  • 
lation  existing  between  the  Marshal  and  Deputy 
Marshal  under  the  provisions  of  the  Act,  that  the 
Marshal,  as  principal,  is  responsible  merely  on  that 
account  for  the  act  of  the  Deputy  Marshal.  It  does 
not  appear  to  me  that  the  Deputy  Marshal  is  the 
mere  servant  or  delegated  agent  of  the  Marshal, 
and,  unless  that  be  so,  the  verdict  cannot  be  sus- 
tained upon  the  testimony  adduced  at  the  trial,  as 
establishing  the  Marshal's  liability  upon  the  ground^ 
of  one  being  principal,  and  the  other  deputy.  This 
is  the  only  question  in  the  case  upon  which  I  wish 
to  be  understood  as  expressing  an  opinion — such  is 
also,  I  believe,  the  general  opinion  of  the  court  ; 
and  therefore  it  does  not  become  necessary  in  the 
present  case  to  decide  as  to  the  application  of  the 
principle  of  law,  that  although  a  principal  may  not 
be  responsible  on  account  of  his  actual  position  as 
such,  yet  that  he  may  become  so  on  account  of  a 
former  authority,  or  subsequent  recognition. 

RuU  absolute  Jbr  a  new  trial. 
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COURT  OF  CHANCERY. 

Chaine  v.  Dungannon. — Nov.  23. 

Appeal  against  recitals  in  an  order — Costs. 

The  Court  of  Chancery  will  not  expunge  from  an 
order  of  the  Rolls  recitals  which  reflect  on  ike 
character  of  a  party^  unless  there  has  been  some 
miscai'Hage  in  the  proceedings^  or  some  injustice 
done.  An  appeal  motion  for  this  purpose  dis' 
missed  with  costs. 

In  a  suit  for  tithe  rent'charge  several  of  the  defen* 
dants  were  struck  out  of  the  bill  by  side- bar  rule 
on  payment  of  their  propoitiony  and  the  costs  of 
Mubpoina  and  appearance.  The  bill  uhis  set  down 
against  the  other  eight  defendants,  who  then  en  * 
tered  into  a  consent  to  pay  whatever  costs  were 
taxed  against  them,  and  Aey  puid  £26  on  ac- 
count. The  general  costs  of  the  suit  were 
taxed  against  them  to  £36  2^.  0^.  A  motion 
was  made  to  the  Rolls  in  January^  1854,  atid 
an  order  was  obtained  whereby  the  Taxing  Mas- 
ter  was  directed  to  review  his  taxation,  and  report 
what  amount  of  costs  would  be  properly  charged 
against  thesf  eight  remaining  defendants^  if  the 
other  sixty -three  defendants  had  hi  en  charged  with 
the  proportion  of  the  costs  of  the  suit  to  which  they 
would  have  been  liable  under  the  2Sth  section  of 
the  I  S^  2  Vic,  c.  109.  A  report  was  made,  and 
in  pursuance  of  it,  his  Honor  directed  the  plain- 
tifTs  solicitor  to  refund  to  the  eight  defendants 
£17  6s,  3d,  out  of  the  £26  paid  by  them  for  costs, 
and  that  the  plaintiff  should  pay  to  these  eight 
defendants  the  costs  of  the  motion  of  January, 
1854,  and  the  proceedings  thereunder.  Held,  on 
appeal,  against  tfte  payment  of  costs  directed  by 
the  order,  that  this  order  should  be  affirmed,  and 
the  appeal  dismissed  with  costs. 

This  was  amotion  by  way  of  appeal  from  two  orders 
of  the  Master  of  the  Rolls,  dated  respectively  the 
2l8t  of  January,  and  6th  of  July,  1854.  The  first 
order,  and  the  grounds  on  which  it  was  made,  are 
reported  in  the  6th  vol.  of  the  Irish  Jurist,  p.  174, 
and  the  appeal  against  that  order  was  not  against 
the  curial  part  of  it,  which  directed  a  reference  to 
the  Taxing  Master,  but  against  the  recitals  in  it, 
which  declared  that  the  course  taken  by  the  plain- 
tiff's solicitor,  Mr.  W.  J.  Gaynor,  against  eight  of 
the  defendants  had  been  unjust,  and,  in  order  to 
have  these  recitals  expunged,  the  appeal  motion  to 
these  orders  came  on  before  the  Lord  Chancel- 
lor on  the  18th  of  February  last.  His  Lordship 
made  an  order  reciting,  that  *^  inasmuch  as  the 
question  whether  the  matters  and  course  of  con- 
duct of  the  solicitor  for  the  plaintiff,  in  said  order 
referred  to,  were  unjust  or  otherwise,  may  in  some 
measure  depend  on  the  result  of  the  report  of  the 
Taxing  Masters,  and  the  other  proceedings  by  said 
order  required,  and  upon  the  final  decision  of  the 
court  thereon ;"  and  remitting  the  case  to  the  Mas- 
ter of  the  Rolls  for  further  proceedings;  with  li- 
berty to  the  appellants,  if  so  advised,  to  renew  that 
motion  after  the  final  order  of  his  Honor  should  be 
made*  The  second  order  now  appealed  from  was 
made  on  the  6th  of  July,  1854,  by  the  Master  0£ 
the  Rolls  on  the  return  of  the  Taxing  Master's  cer^ 
tificate,  whereby  he  decided  that  W.J.  Gaynor,  so^ 


licitor  for  the  petitioner,  should,  out  of  the  sura  o<* 
£26  paid  to  him  by  said  eight  defendants  on  ac- 
count of  their  costs  in  this  cause,  refund  to  the  snid 
defendants  the  sum  of  £17  6s.  3d.,  being  the  ba- 
lance of  said  sum  after  payment  of  £(i  \Sn  9d.,  the 
proportion  of  the  costs  to  which  the  said  defendants 
were  liable,  and  the  sum  of  £2  for  the  said  defen- 
dants' proportion  of  the  costs  of  the  taxation,  and 
whereby  it  was  further  ordered  tliat  the  plaintiff 
should  pay  to  the  said  defendants  the  costs  of  tlie 
motion  and  order  of  the  2 1st  of  January,  1854, 
and  of  the  proceedings  thereunder,  and  of  that 
motion,  when  taxed.  It  was  only  against  tire  lat- 
ter part  of  this  order,  giving  these  costs  to  the  eight 
defendants  against  the  plaintiff,  that  this  appeal  was 
directed,  and  both  motions  having  been  now  brought 
on  together. 

Miller,  Q.  C,  and  A,  Henderson,  for  the  peti- 
tioner, were  heard  in  support  of  the  appeals. 

Hughes,  Q,C.,  and  T,  K,  Lowry,  in  support  of 
the  Rolls'  orders. 

Lord  Chancellor. — I  feel  myself  bound  to 
leave  the  orders  of  the  Master  of  the  Rolls  un- 
touched. As  to  the  appeal  against  the  first  or- 
der, it  was  a  very  unusual  thing  to  appeal  against 
recitals  in  an  order,  and  especially  recitals  in  which 
the  judge  pronouncing  his  order  merely  expresses 
his  own  reasons  for  the  making  of  it.  Those  rea- 
sons are  pertinent  to  the  scope  of  the  order,  and 
though,  on  appeal,  1  consider  I  have  jurisdiction  to 
expunge  the  recitals,  as  well  as  to  vary  or  set  aside 
any  other  part  of  the  orders,  it  is  a  jurisdiction  I 
will  never  exercise  unless  there  has  been  some 
miscarriage  or  some  injustice  done  to  the  party 
complaining,  and,  considering  the  entire  facts  of 
the  case,  1  do  not  consider  there  has  been  any 
such  in  the  present  case.  The  learned  judge 
who  had  so  put  his  opinion  of  the  case  upon  re- 
cord has  great  experience  in  such  matters,  and  had 
investigated  the  case  fully.  As  to  the  second  ap- 
peal it  was  merely  against  so  much  of  the  order  as 
directed  the  payment  of  costs,  and  must  have  failed 
upon  that  ground,  even  if  it  had  not  been  warranted 
by  the  merits  of  the  case,  which  1  consider  it  had, 
and  I  must,  therefore,  affirm  both  orders,  and  dis< 
miss  both  appeals  with  costs. 


ROLLS  COURT. 

[Reported  by  Ricdd. W.  Gamble,  Esq.  Barrlster-at  Law.] 
Bell  v,  Johnston. — Nov.  13. 
Cause  Petition — Substitution  of  Service — 
Lunatic  Respondent. 
Notice  offing  a  cause  petition  was  directed  to  be 
served  on  a  respondent  who  was  of  unsound  mind 
and  out  of  the  jurisdiction,  by  serving  the  keeptr 
of  the  lunatic  asylum,  and  the  friend  of  the  lunatic 
in  London.     And  liberty  was  given  to  petitioner 
to  appoimt  a  guardian  ad  litem,  in  case  respon^ 
dent's  friends  should  neglect  to  do  so. 
Lawson  moved  for  liberty  to  serve  one  of  the  ret- 
poodents,  Aona  Johnston  widow,  a  person  of  un- 
sound mind,  with  notice  of  the  filing  of  the  cause 
petition  in  this  matter ;  she  residing  in  England  out 
of  the  jurisdiction  of  the  court. 
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The  following  order  was  made : 

»*  Let  the  petiliooer  be  at  liberty  to  serve  with 
notice  of  the  cause  petition,  Anna  Johnston, 
one  of  the  respondents,  residing  in  Lancaster 
County  Lunatic  Asylum,  at  Ramhill,  near 
Prescott,  in  Lancashire,  England,  and  who,  it 
Is  alleged  by  the  petitioner,  is  a  person  of  un- 
sound mind,  but  against  whons  no  commission 
of  lunacy  has  issued,  by  serving  the  said  notice 
on  the  governor  and  keeper  of  the  said  lunatic 
asylum,  and  also  by  serving  same  in  London 
upon  Mr.  Edkins,  7,  North  Bank,  St.  John's 
Wood,  London.  And  it  is  farther  ordered, 
in  the  event  of  the  relations  or  friends  of  said 
Anna  Johnston,  taking  no  steps  to  have  a 
guardian  ad  litem  appointed  for  the  said  Anna 
Johnston^  that  petitioner  shall  take  the  neces- 
sary proceedings  to  have  such  guardian  ap- 
pointed, and  let  the  costs  of  this  motion  be 
costs  }n  the  cause.*' 


COURT  OF  EXCHEQUER. 

Michaelmas  Tbbm,  1854. 

[Reported by  BechebL.Flsmihg,  Esq.  Barrister-at-Law.J 

FiTZQERALD   V.   BbOWNE. — NoV.  14. 

Landlord  and  Tenant — Contract  relating^  to  Land* 
—  Compensation —  Use  and  Occupation — Special 
Damage, 

An  agreement  had  been  entered  into  between  A  and 
St  by  which  the  latter  was  to  demise  to  the  former 
three  denominations  of  landsy  i?.  S.  and  T, 
containing  400  aci*es,  at  an  aci'eable  rent  of  ]4s« 
per  annum  y  for  a  term  of  Jive  years,  B  put  A 
into  possession  of  one  of  these  denominations  (R)y 
but  teas  unable  to  make  out  title  to  the  other s^  and 
when  about  two  years  of  the  term  had  expired^  B 
sued  A  for  the  rent  due  out  of  the  lands  of  R^  at 
the  rate  o/*  14s.  per  acre^  which  the  latter  paid. 
A  then  brought  the  present  action  against  B,  for 
having  failed  toful/il  his  contract,  as  to  the  other 

.  iandSf  but  averring  no  special  damage  ;  and  the 
jury  found  damages  by  their  verdict Jor  the  plain- 
tifft  acquitting  the  defendant  at  the  same  time  of 
fraud  or  negligence  as  regarded  the  title  to  the 
lands.  It  was  proved  that  R  was  not  woi'th  14s. 
per  acre,  per  annum.  Held  that  a  contract  for 
the  sale  or  demise  of  lands  does  not  per  se  con- 
tain  a  warranty  of  title  as  to  the  lands  contracted 
to  be  sold  or  demised ;  but  that  inasmuch  as  the 
plaintiff'  had  paid  a  certain  sum  as  the  annual 
rent  of  that  portion  of  the  lands  into  possessiofi  of 
which  he  had  been  put,  exceeding  the  yearly  value, 
he  was  entitled  to  a  vet  diet  for  the  amount  of  the 
difference  between  the  actual  value  and  the  amount 
paid  by  him, 

Qusere —  Whether  the  plaintiff  could  recover  special 
damage  (if  laid  J  in  this  action. 

This  action  was  brought  to  recover  damages  for 
an  alleged  breach  of  contract.  The  sum  mens  and 
plaint  averred  that  by  a  certain  memorandum  of 
agreement  of  the  26th  of  April,  1852,  made 
between   the  plaintiff  and  defendant,  in  considera- 


tion that  the  plaintiff  had  agreed  to  become  tenant 
of  the  lands  of  Browne  Hall,  Tullymore,  and 
Tullybfeg,  containing  about  400  acres,  for  the  term 
of  five  years,  at  the  rate  of  14s.  per  acre,  and  also 
in  consideration  of  his  advancing  the  sum  of  £150 
to  pay  poor-rates  and  other  charges  then  due  out 
of  the  lands,  to  be  repaid  to  the  plaintiff  by  in- 
stalments, the  defendant  agreed  to  pot  the  plaintiffs 
into  possession  of  the  lands  of  Browne  Hall  forth- 
with»  and  that  be  would  put  him  in  possession  of 
the  other  lands  within  a  reasonable  time,  and 
execute  to  the  plaintiff  a  lease  of  the  lands  in 
question  for  five  years,  within  a  reasonable  time 
from  the  date  of  the  agreement ;  and  that  altbough 
the  plaintiff  bad  performed  all  conditions  necessary 
to  be  peiformed  on  his  part)  yet  that  the  defendant^ 
although  he  had  pot  the  plaintiff  in  possession  of 
the  lands  of  Browne  HalU  did  not  within  a  rea- 
sonable time  from  the  date  of  the  agreement^ 
or  hitherto,  althoogb  often  requested,  put  the 
plaintiff  into  possession  of  the  lands  of  Tully- 
more  and  Tullybeg,  or  any  part  thereof — to  the 
plaintiff's  damage  of  £600.  The  plaint  averred 
no  special  damage.  The  defendant  in  bis  defence 
admitted  that  be  bad  agreed  to  grant  a  lease  c^  the 
three  denominations  mentioned  in  the  sununona 
and  plaint>  and  to  put  the  plaintiff  in  possession  of 
the  lands  of  Tullymore  and  Tullybeg  within  a 
reasonable  time,  and  stated  tbat  at  the  time  of 
making  the  agreement  he  believed  that  he  had 
power  and  legal  authority  to  execute  such  a  lease^ 
aud  that  he  expected  at  the  time  that  be  would 
have  been  able  to  evict  the  person  then  in  occupa- 
tion of  tbe  lands  of  Tullymore  and  Tullybeg,  and 
to  put  the  plaintiff  into  possession  ;  but  that  after 
the  making  of  tbe  agreement  be  for  the  firat  tinae 
discovered  that  he  had  no  power  to  do  so,  not 
being  able  to  evict  the  occupier  out  of  these  lands  ; 
that  he  had  put  the  plaintiff  into  possession  of  the 
lands  of  Browne  Hall,  containing  about  200  acres  ; 
that  the  sum  of  £140  had  been  paid  b^  the 
plaintiff ;  and  that  the  plaintiff  bad  never  paid  any 
rent  for  the  lands  in  his  possession,  and  averred 
that  he  was  ready  and  willing  to  give  the  plaintiff 
credit  for  the  sum  of  £140  out  of  the  rent  pavable 
for  the  lands  in  the  plaintiff^s  possession,  admitting 
that  be  had  sustained  damage  to  the  amount  of 
£10,  which  was  accordingly  lodged  in  court.  The 
issue  for  trial  was  whether  the  plaintiff  had  sus- 
tained damage  beyond  the  amount  of  £10.  Thia 
case  was  tried  at  the  last  assizes  for  Carrick-on- 
Shannon,  before  Mr.  Justice  Moore,  and  the 
memorandum  of  agreement  was  proved  as  stated 
in  the  summons  and  plaint.  The  plaintiff  also 
proved  upon  oath  that  the  lands  of  Browne  Hall 
were  only  worth  1 2s.  an  acre,  and  that  he  would  not 
have  taken  the  lease  in  question,  but  that  it  was 
also  to  contain  a  demise  o£  the  lands  of  Tully- 
more and  Tullybeg,  which  be  stated  to  be  wortb 
16s.  an  acre.  He  admitted  that  when  he  was  put 
into  possession  of  the  land  of  Browne  Hall  he  was 
aware  that  the  lands  of  Tullymore  and  Tullyb^ 
were  in  the  occupation  of  another  person  as  tenant^ 
under  a  receiver  of  the  Court  of  Chancery,  and 
that  the  defendant  had  stated  to  him  that  he  was 
taking  steps  to  remove  the  tenant.     Evidence  was 
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then  adduced  by  the  plaintiff  to  show  that  he  had 
incurred  considerable  damage  by  parchasing  stock 
to  pat  upon  the  lands  of  Tullymore  and  Tully- 
beg»  to  which  evidence,  as  also  to  that  in  reference 
to  the  relative  values  of  the  several  denominations, 
counsel  for  the  defendant  objected,  but  the  learned 
judge  admitted  the  evidence  and  saved  the  point. 
At  the  close  of  the  plaintiff's  case  counsel  for  the 
other  side  called  upon  the  learned  judge  either  to 
nonsuit  the  plaintiff,  or  direct  the  jury  to  find 
merely  nominal  damages,  upon  the  ground  that  the 
special  damage  given  in  evidence  had  not  been  set 
forth  as  such,  in  the  summons  and  plaint  ;  and 
that  under  the  circumstances,  no  fraud  having  been 
proved  against  the  defendant,  the  plaintiff'  was 
only  entitled  to  nominal  damages :  which  his 
lordship  having  refused  to  do,  the  defendant  went 
into  evidence  of  his  exertions  made  to  obtain 
possession  of  the  lands  of  Tullymore  and  Tully- 
beg.  The  learned  judge  then  told  the  jury  that 
contracts  relative  to  the  sale  of  lands  were  dif- 
ferently circumstanced  from  other  contracts,  and 
that  damages  for  the  loss  of  the  bargain  could  not 
be  recovered  in  the  present  case,  unless  the  jury 
were  of  opinion  that  fraud  had  been  committed  by 
the  defendant,  or  that  he  possessed  at  the  time  of 
the  agreement  such  knowledge  of  want  of  title  as 
would  amount  to  fraud,  or  that  he  had  been  guilty 
of  some  intentional  misconduct  or  gross  neglect,  in 
endeavouring  to  obtain  possession  of  the  lands, 
but  that  there  did  not  appear  to  be  evidence  either 
of  fraud  or  neglect.  He  also  told  them  that  they 
could  not  give  damages  solely  in  respect  of  the 
plaintiff  having  purchased  stock  for  the  lands  of 
Tullymore  and  Tullybeg ;  but  that  as  the  rent  in 
the  agreement  was  14s.  an  acre,  all  through,  that  if 
they  thought  that  the  lauds  of  Browne  Hall  were 
not  worth  so  much  an  acre>  and  that  the  plaintiff 
could  not  have  given  such  a  rent  for  those  lands 
alone^  they  would  be  justified  in  giving  the  plaintiff 
as  damages,  the  excess  of  14s.  an  acre,  over  the 
real  acreable  value  of  the  lands  of  Browne  Hall, 
inasmuch  as  the  plaintiff  had  agreed,  and  was 
bound  to,  and  had  paid  that  rent,  and  had  been 
damnified  to  that  extent.  The  jury  found  that 
there  was  no  fraud,  or  misconduct,  or  negligence 
on  the  part  of  the  defendant,  but  found  a  general 
verdict  for  the  plaintiff,  for  £100  10s.  Od.,  as 
damage  sustained  by  the  latter,  being  the  dif- 
ference between  the  stipulated  rent  (at  the  rate  of 
two  shillings  an  acre  for  five  years,)  and  the 
acreable  value  of  Browne  Hall.  The  issues  left  to 
the  jury  were : — **  First,  whether  there  had  been 
any  fraud.  Second,  whether  the  defendant  had 
used  every  proper  exertion  to  obtain  the  possession 
of  the  lands  of  Tullymore  and  TuUy  beg,  and  to  evict 
the  tenant  then  in  possession.  Third,  whether  the 
plaintiff  had  sustained  damage  in  respect  of  the 
causes  of  action  in  the  plaint  mentioned,  to  any 
greater  amount  than  £10,  and  if  so  to  what  extent.'* 
A  conditional  order  having  been  obtained  in  behalf 
of  the  defendant,  to  set  aside  the  verdict  so  found, 
and  for  a  new  Hrial,  on  the  grounds  of  the  recep- 
.tion  by  the  learned  judge  of  evidence  of  special 
damage,  none  having  been  laid  in  the  summons 
and  plaint ;  on  the  ground  of  the  finding  as  to 


damages  being  inconsistent  with  the  other  finding, 
and  because  the  finding  was  contrary  to  the  charge 
of  the  learned  judge,  contrary  to  law,  and  on  the 
ground  of  newly  discovered  evidence, 

Exham  (with  him  C  Kelly^)  were  called  upon 
by  the  court  to  support  the  conditional  order. — It 
must  be  considered  that  at  the  time  of  the  contract 
the  plaintiff  understood  that  there  was  a  question 
as  to  the  defendant's  ability  to  give  him  a  lease  of 
the  lands  of  Tullymore  and  Tullybeg. — [^Penfte- 
father,  B. — Is  it  admitted  that  the  jury  have 
negatived  the  fact  of  fraud  ?]  That  is  so :  and 
therefore,  the  only  question  for  the  court  is, 
whether  a  landlord  having  entered  into  such  an 
agreement  as  this,  and  failing  under  such  circum- 
stances, from  causes  not  under  his  control  to  make 
good  the  title  to  the  lessee,  the  latter  can  recover 
more  than  nominal  damages.  There  is  a  well 
known  distinction  between  contracts  relating  to 
lands,  and  contracts  as  to  other  things  in  this 
respect ;  in  the  former,  the  party  disappointed  in 
the  bargain  not  being  entitled  to  more  than  nominal 
damages,  except  in  case  of  fraud,  the  fact  of 
mcdafidei  being  the  only  thing  that  would  entitle  the 
lessee  to  substantial  damages.  In  Robinson  v. 
Barman,  (1st  £xch.  350,)  it  was  held  that  the 
plaintiff  was  entitled  to  recover  full  damages  for 
the  loss  of  his  bargain  for  a  good  and  valid  lease 
of  certain  lands ;  but  distinctly  upon  the  grounds 
that  the  defendant  was  aware  at  the  time  of  making 
the  bargain  that  he  was  absolutely  unable  to  fulfil 
the  contract.  In  HansUp  v.  Padwick^  (5  Exch. 
615),  the  defendant  entered  into  an  agreement  with 
the  plaintiff  to  let  a  ferry,  and  g^ve  him  a  good 
title,  and  accordingly  he  famished  an  abstract  of 
title,  which  was  objected  to  by  the  plaintiff  on 
account  of  certain  incumbrances  affecting  the 
subject  of  the  proposed  demise  ;  and  the  plaintiff 
having  brought  an  action  for  breach  of  covenant 
against  the  defendant,  it  was  held  that  the  plaintiff 
was  entitled  to  the  expense  of  the  preparation  and 
stamping  of  the  agreement,  and  of  the  investigation 
of  title,  and  of  the  means  used  to  procure  a  good 
title,  but  not  for  any  supposed  amount  of  profitf 
that  he  might  have  realized  if  the  lease  had  been 
perfected.  The  latest  xlecision  upon  this  subject  is 
Hadley  V.  Baxendale,  (23  Law  Jour.  179,  £.)  in 
which  it  was  held  that  where  a  contract  is  entered 
into  under  special  circumstances,  which  are  com- 
municated by  one  of  the  contracting  parties  to  the 
other,  the  damages  resulting  from  a  breach  of  the 
contract,  which  the  parties  might  be  reasonably 
supposed  to  have  contemplated,  are  the  amount  of 
injury  that  would  ordinarily  follow  from  such  a 
breach  of  contract,  under  the  special  circumstances; 
but  that  if  the  special  circumstapces  are  unknown 
to  the  party  breaking  the  contract,  he  at  the  most 
can  only  be  held  to  have  contemplated  the  amount 
of  injury  that  would  arise  generally,  and  in  the 
multitude  of  cases  not  affected  by  any  special  cir* 
cumstances,  by  such  a  breach  of  contract.  This 
decision  is  as  to  contracts  in  general,  but  it  is 
founded  upon  the  principle  mentioned  as  to  con- 
tracts relating  to  lands,  and  recognizes  the  former 
cases.  The  defendant  could  not  have  recovered 
more  than  the  yearly  value  of  Prowne  Hall  as 
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rent,  the  agreement  being  worth  nothing,  as  the 
defendant  had  failed  to  carry  out  the  entire  of  it. 
In  Tomlinson  v.  Day,  (2  Bro.  &  Bing.  681,)  a 
tenant  took  a  farm  of  land  under  an  agreement, 
by  which  the  lessor  agreed  to  allow  him  a  right  to 
sport  upon  the  lands,  and  under  which  a  certain 
rent  was  reserved  ;  the  lessor  failed  to  fulfil  his 
portion  of  the  agreement  as  regarded  the  right  of 
sporting  ;  and  in  an  action  brought  to  recover  the 
rent,  it  was  held  that  the  jury  might  ascertain  the 
value  of  the  lands  occupied  by  the  defendant, 
without  regarding  the  amount  of  rent  reserved  by 
the  agreement.  The  same  principle  was  recognized 
in  Gardiner  v.  Williamson,  (2  B.  &  Ad.  336).  In 
Neale  v.  M'Kenzie  (I  M.  &  W.  747),  the  defendant 
having  taken  100  acres  of  land,  entered  into 
possession,  but  found  that  a  portion  was  already  in 
the  possession  of  a  prior  occupant,  and  from  so 
much  of  the  land  he  was  excluded  ;  and  it  was 
held  that  the  landlord  could  not  distrain  for  the 
entire  rent.  \_Greene,  B. — That  appears  to  have 
been  the  case  of  a  bulk  rent.J  The  mistake  in  the 
present  case  arose  from  this,  that  the  jury  treated 
the  agreement  either  as  a  lease,  or  as  a  valid  agree* 
ment  for  a  lease,  and  assessed  the  damages  accord- 
ingly ;  whereas  if  the  landlord  had  to  sue  for  the 
rent,  the  action  should  be  for  use  and  occupation, 
and  not  upon  the  agreement.  The  next  objection 
is  that  the  verdict  gives  prospective  damages,  the 
term  of  five  years  not  having  been  completed  at 
the  time  of  the  action  brought;  and  also,  that 
the  damage  should  liave  been  specially  laid. 
\^Gre€ney  B. — Is  it  necessary  in  such  a  case  ?  It 
appears  to  me  that  the  loss  sustained  by  the 
plaintifi*  would  be  the  natural  consequences  of  the 
acts  of  the  defendant.] 

Carleton,  f  with  him  Burke,  Q.C.)  in  support  of 
the  verdict.  \_Richards,  ^—The  chief  difficulty 
in  the  case  is  as  to  the  question  whether  or  not  the 
real  value  of  the  lands  affects  the  case.]  The 
general  rule  of  law  is,  that  any  person  losing  by  the 
failure  of  another  party  in  the  fulfilment  of  a  con* 
tract,  is  to  be  repaid  tlie  amount  of  the  loss.  To 
jhis  rule  there  arecerta  in  exceptions,  as  when  the 
contract  relates  to  the  title  to  real  property,  pro- 
vided that  the  failure  to  complete  the  contract  be 
free  from  fraud  or  collusioa,  as  in  Flureau  v. 
ThornhiU,  (2  W.  Bl.  1078)  and  Buckley  v.  Daw»on 
(6  Ir.  Jur.  374),  such  contracts  being  founded 
upon  an  implied  condition  that  title  can  be  estab- 
lished by  the  vendor,  and  there  being  no  warranty 
of  title,  as  in  the  case  of  goods  ;  and  therefore  if  a 
party  in  such  cases  brings  an  action  for  the  loss  of 
his  bargain,  the  court  will  say,  you  cannot  recover 
for  what  was  never  made  the  subject  of  the  con- 
tract. But  the  present  case  is  distinguishable,  for 
the  plaintifi^  does  not  sue  for  a  supposed  loss, 
but  for  actual  damage.  [^Richards,  B. — I  do  not 
think  the  defendant  controverts  that  position.] 
The  plaintiff  proved  that  he  would  not  have  taken 

a  lease  of  Brown  Hall  alone.     [^Pennefather^  B. 

If  the  plaintiff  was  bound  to  pay  I4s.  an  acre 
all  through,  I  think  that  the  charge  of  the  learned 
judge  was  correct.  It  therefote  becomes  material 
to  consider  whether  he  was  so  bound.  Richards, 
B. — Provided  that  point  was  stated  to  the  judge 


when  the  exceptions  to  his  charge  were  taken, 
which  upon  examination  of  counsel's  certificate  I 
find  not  to  have  been  done,  the  exceptions  being  so 
far  merely  stated  in  general  terms ;  therefore  we 
must  conclude  that  this  point  was  not  presented 
to  the  judge  at  the  trial.]  It  is  only  in  such  cases 
as  Neale  v.  M^Kenzie,  where  the  court  has  no 
criterion  to  guide  them,  that  the  principle  con- 
tended for  by  the  other  side  can  be  found.  It  is 
not  for  damages  sustained  by  reason  of  the  loss  of 
our  contract  that  we  are  suing,  but  for  damage  ac- 
tually sustained.  The  former  was  the  question  in 
Flureau  v.  ThomhiU\  but  the  two  questions  are  dis- 
tinguished in  Buckley  v.  Dawson,  As  to  the  question 
of  newly  discovered  evidence,  that  cannot  be  sus- 
tained, the  alleged  evidence  being  the  books  of  the 
poor  law  valuation,  which  cannot  be  regarded  as 
newly  discovered. 

Robinson,  Q.C.,  was  heard  in  reply. 

Pennefather,  B.* — This  case  has  been  very 
fully  discussed  on  both  sides,  although  we  have 
been  obliged  to  call  upon  counsel  for  the  defendant 
to  support  the  conditional  order,  counsel  on  the 
other  side  not  having  received  their  instructions  in 
time.  The  case  is  by  no  means  free  from  difficulty. 
This  action  was  brought  by  the  plaintiff  against  the 
defendant  for  failing  to  complete  an  agreement 
entered  into  by  him  in  the  year  1852,  for  a  lease  of 
certain  denominations  of  land,  at  an  acreable  rent 
of  14s.,  for  a  term  of  five  years.  I  say  emphati- 
cally that  the  demise  of  these  lands  was  at  an 
acreable  rent,  for  not  only  is  the  entire  quantum  of 
the  rent  unascertained  by  the  terms  of  the  agree* 
ment,  but  it  is  distinctly  stated  that  it  is  to  be  at 
the  rate  of  I4s.  an  acre,  and  that  certain  allowances 
are  to  be  made  to  the  tenant  in  respect  of  portions 
of  land  under  plantation,  and  other  matters  of  that 
nature,  so  that  the  rent  in  question  possesses  all  the 
features  of  an  acreable  rent,  as  distinguished  from 
a  lump  rent.  Unquestionably  by  computing  the 
number  of  acres,  and  adding  together  the  amount 
payable  for  rent,  you  may  arrive  at  a  lump  sum, 
but  that  is  not  sufficient  to  make  this  a  lump  rent. 
The  present  action  is  brought  for  the  breach  of  this 
contract,  the  defendant  having  failed  to  put  the  plain- 
tiff into  possession  of  all  the  lands  agreed  to  be 
demised,  although  he  did  put  him  in  possession  of 
one  of  the  lots  ;  and  it  is  contended  that  this  con- 
tract is  to  be  construed  differently  from  general 
contracts  relating  to  personal  matters.  It  appears 
to  have  been  a  rule  of  law  from  a  very  early  period, 
as  appears  from  the  case  cited  from  Sir  Wm. 
Blackstone's  Reports,  that  special  damage  for 
breach  of  contract  cannot  be  recovered  beyond 
the  costs  out  of  pocket,  in  cases  like  the  present, 
where  real  property  is  the  subject  matter  of  the 
contract ;  and  it  is  founded  upon  this  principle, 
that  persons  agreeing  to  convey  or  demise  lands, 
are  supposed  to  do  so  under  the  assumption  that 
they  will  be  able  to  make  out  a  good  title  to  the 
lands  to  be  conveyed  or  demised.  They  do  not 
give  a  warranty  for  title  in  such  cases,  but  the  con- 
tract is  conditional  upon  their  being  able  to  estab- 


Pigot,  C.  B.  was  absent. 
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lish  a  good  title ;  and  therefore  if  a  person  having 
made  an  agreement  of  this  sort  be  onable  (that  is 
to  say,  without  fraud  or  gross  negligence)  to  make 
out  bis  title,  and  if  under  the  terms  of  the  original 
contract  a  condition  of  this  sort  is  to  be  ingrafted 
into  the  agreement  between  the  parties,  to  the 
effect,  as  I  understand  it,  that  the  party  offering  to 
convey  or  demise  shall  be  able  to  do  so ;  then  in 
such  case  he  not  being  able  to  do  so,  and  the  other 
party  having  sued  for  breach  of  the  contract,  the 
verdict  should  be  given  for  the  former :  but  the  cases 
do  not  go  so  far,  only  deciding  that  actwU  loss  occasi- 
oned to  the  disappointed  party  may  be  recovered. 
There  is  no  case,  that  1  am  aware  of,  deciding  that 
there  shall  be  a  verdict  for  the  plaintiff  for  merely 
nominal  damages ;  but  if  the  defendant  be  bound 
to  make  good  actual  loss  sustained  by  the  other 
party  in  reference  to  the  contract,  then  the  ques- 
tion of  nominal  damages  ceases,  and  a  question  as 
to  the  amount  of  actual  loss  is  the  proper  one  to 
send  to  the  jury.  I  therefore  take  it  that  this  ver- 
dict is  founded  upon  this  principle,  and  that  it  was 
in  this  manner  that  the  case  came  before  the  jury. 
But  it  has  been  objected  on  behalf  of  the  defend- 
ant, that  damages  not  specially  set  forth  in  the 
summons  and  plaint  caimot  be  recovered  in  the 
present  action.  It  may  be  questionable  whether 
such  damages,  even  although  set  fortli  in  the  sum- 
mons and  plaint  (not  being  actual  loss  sustained 
by  the  plaintiff  in  reference  to  the  contract)  could 
be  recovered  at  all;  but  in  point  of  fact  no  da- 
mages have  been  given  by  the  jury  in  the  present 
case  for  anything  except  what  was  either  actual 
loss,  or  the  immediate  consequence  of  what  oc- 
curred between  the  parties.  The  finding  of  the 
jury  acquits  the  defendant  of  the  imputation  of 
fraud  in  the  transaction,  and  this  must  be  regarded 
as  amounting  to  a  finding  in  defendant's  favour. 
Then  as  to  the  other  demand,  he  has  paid  £10 
into  court,  thereby  contending  that  this  is  not  a 
case  for  material  damages.  He  concedes,  I  ima- 
gine, that  some  damages  have  been  sustained  by 
the  other  party  in  the  way  of  expenses  and  costs, 
and  to  meet  that  he  offers  him  £10,  being  willing 
to  make  compensation  so  far,  but  the  plaintiff  is 
not  satisfied  with  that  sum,  conceiving  that  he  is 
entitled  to  more ;  for  he  says,  <<  I  have  agreed  for 
a  lease  of  all  the  lands ;  I  have  undertaken  to  pay 
an  acreable  rent  of  14s. ;  I  have  got  possession  of 
Brown  Hall  only,  and  have  paid  14s.  an  acre  for 
that,  and  under  the  terms  of  the  agreement  I  am 
liable  for  that  rent ;  I  have  paid  more  than  the 
value  of  Brown  Hall,  and  tlie  excess  of  what  I 
have  paid  over  and  above  that  value  is  so  much 
actual  loss  sustained  by  me,  for  wliich  I  deserve  to 
be  recouped ;  and  Brown  Hall  being  estimated  at 
I2s.  as  the  acreable  value,  and  the  other  denomi- 
nations at  14s.,  the  amount  of  loss  I  would  sustain 
would  be  £20  per  annum,  and  that  sum  I  have  ac- 
tually paid  to  the  defendant,  he  having  brought  an 
action  against  me  to  recover  it ;  and  this  is  the 
mode  in  which  I  have  been  damnified."  To  this 
the  defendant  replies  that  the  plaintiff,  instead  of 
having  paid  the  money  claimed  by  him,  should 
have  defended  the  action,  and  insisted  that  he  was 
only  bound  to  pay   12s.  a  year  instead  of  14s.; 


and  perhaps  at  the  end  of  the  five  years  of  the 
lease  he  might,  after  an  immense  amount  of  litiga- 
tion, have  established  his  right  to  pay  only  12s.  an 
acre.  I  think  the  plaintiff  was  right  in  paying  the 
14s.  per  acre,  when  the  other  insisted  on  it,  as  he 
did  not  wish  to  be  involved  in  litigation.  How- 
ever, he  has  paid  it  afler  action  commenced  for  its 
recovery ;  and  it  is  said  that  the  parties  having  not 
only  by  the  payment  of  the  rent,  but  also  by  the 
records  of  the  court,  admitted  that  the  acreable 
rent  is  14s.,  and  that  the  lands  of  Black  Hall  are 
worth  so  much,  the  agreement  now  under  consi- 
deration is  to  go  for  nothing.  It  must  strike  every 
one  that  this  would  not  be  very  just ;  and  it  ap- 
pears to  me  that  such  a  proposition  would  be 
equally  unfounded  in  point  of  law.  One  party 
makes  a  claim;  the  other  accedes  to  that  claim;  and 
it  is  said  that  it  is  then  too  late  to  deny  that  there 
is  an  agreement  between  the  parties  that  the  rent  of 
Brown  Hall  is  to  be  1 48.  an  acre  per  annum.  The 
learned  judge  who  tried  the  case  left  it  to  the  jury  to 
say  what  wasjthe  amount  of  damages,  founded  upon 
the  difference  between  I2s.  and  148.  per  annum.  He 
left  that  question  to  the  jury  upon  the  assumption, 
which  I  think  he  was  perfectly  justified  in  making, 
that  the  plaintiff  was  bound  to  pay  the  rent  of  14s. 
an  acre  per  annum  for  Brown  Hall,  having  already 
paid  it  for  some  time ;  and  therefore  that  the  sum 
of  28.  per  acre  would  be  the  proper  measure  of 
damages.  The  defendant  objects  that  the  true 
measure  of  damages  is  not  the  difference  in  value 
between  the  sums  of  12s.  and  14s.,  but  they  did 
not  call  upon  the  judge  to  set  the  jury  right 
upon  this  point;  if  they  had  done  so  he  might 
have  considered  the  matter;  and  he  might  have 
altered  his  direction  to  the  jury ;  but  as  they 
have  not  done -so  their  objection  fails  in  point 
of  form.  Thus  in  my  opinion  it  would  appear 
that  this  objection  does  not  meet  the  state  of 
things  ;  nevertheless  if  we  were  satisfied  that  jus- 
tice could  not  otherwise  be  done,  we  would  attend 
to  the  objection,  such  as  it  is,  and  send  the  case  to 
be  tried  again  ;  but  we  are  not  of  opinion  that  such 
a  course  would  be  consistent  with  justice.  As  re? 
gards  the  money  that  has  been  actually  paid  by  the 
tenant,  it  has  been  ascertained  that  an  actual  loss, 
amounting  to  about  £40,  had  been  actually  sus- 
tained by  this  party  during  the  one  or  two  years  of 
the  tenancy  that  has  expired.  The  remaining  part 
of  the  question  is,  whether  the  same  rule  is  be  ap- 
plied as  regards  the  remaining  portion  of  the  term. 
This  division  of  the  damages  has  not  been  fully 
argued  upon  either  side,  but  it  occurred  to 
my  mind,  and  I  do  not  wish  that  it  should  pass 
without  observation.  The  amount  of  damage  sus- 
tained for  the  portion  of  the  term  that  has  expired 
being  about  £40,  and  that  for  the  portion  that  is  yet 
to  come  being  about  £60,  and  the  sum  of  about  £60 
having  perhaps  been  given  by  the  jury  in  advance, 
we  must  consider  that  the  former  sum  was  so  much 
damages  for  money  actually  paid  by  the  tenant, 
and  therefore  so  far  the  verdict  must  stand,  and  if 
so  the  costs  of  the  trial  must  follow  the  result  of 
that  verdict.  But  it  occurs  to  me  that  this  distinc- 
tion between  these  two  ^ urns  need  not  be  taken 
'into  account  in  the  present  case,  the  parties  having 
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agreed  that  for  the  remainder  of  the  term  a  certain 
yearly  sum  is  to  be  paid  as  rent  for  Brown  Hall ; 
and  the  only  difficulty  on  this  head,  upon  this 
portion  of  the  case,  may  be  removed  by  our  saying 
that  the  plaintiff  is  to  undertake  and  submit  to  pay 
a  certain  sum  as  such  for  the  future.  Such  an 
arrangement  meets,  I  think,  the  justice  of  the  pre- 
sent case,  besides  saving  much  expense  to  the  par^ 
ties.  It  has  been  alleged  that  there  has  been 
surprise  in  the  present  case,  that  the  defendant  was 
not  prepared  with  evidence  of  the  value  of  the 
land.  But  he  has  brought  witnesses  to  establish 
the  value  of  Brown  Hall ;  and  because  one  of  his  wit- 
nesses swears  that  it  was  worth  only  129.  a  year  per 
acre,  he  says  that  he  has  been  taken  by  surprise, 
and  that  he  would  be  able  to  establish  the  con- 
trary upon  a  future  occasion.  This  objection,  there- 
fore, cannot  be  regarded  as  being  sustained,  and 
the  consequence  is  that  the  cause  shewn  must  be 
allowed  ;  and  we  feel  bound  to  direct  that  the 
plaintiff's  attorney  is  not  to  be  allowed  as  against 
his  client  the  costs  of  attendance  upon  the  present 
motion. 

Richards,  B. — I  fully  concur  in  the  judgment 
of  my  brother  Pennefather,  and  do  not  think  that 
the  rule  pronounced  by  the  court  upou  the  present 
occasion  trenches  at  all  upon  the  principle  con- 
tended for  at  the  Bar.  The  proposition  contended 
for  is,  that  in  cases  of  the  sale  or  letting  of  land, 
damages  are  not  to  be  given  to  the  party  who  sus- 
tains the  loss  of  such  a  bargain,  when  it  arises 
from  the  inability  of  the  party  contracting  to  sell 
or  let,  so  to  do.  To  this  proposition  I  fully  assent ; 
but  there  are  exceptions  to  it  in  cases  where  tl^e 
bargain  fails  to  be  completed  through  fraud  or 
gross  negligence  on  the  part  of  the  party  under- 
taking to  complete  the  sale  or  ^demise.  If  the 
contract  had  been  merely  unfulfilled,  and  there 
appeared  to  have  been  no  fraud  or  negligence,  I 
fully  agree  that  no  damages  could  be  recovered ; 
but  this  is  not  so  in  the  present  case,  for  the  con- 
tract between  those  parties  has  not  been  wholly 
unfulfilled,  but  this  contract  has  been  partially 
executed,  and  the  plaintiff  seeks  to  hold  the  de- 
fendant liable  for  certain  expenses  he  has  been  put 
to.  This  makes  a  dear  and  important  distinction 
between  the  present  case  and  those  that  came 
within  the  general  rule  I  have  alluded  to. 

Greene,  B. — This  is  not  a  verdict  for  damages 
sustained  through  the  loss  suffered  by  the  plaintiff 
by  losing  a  good  bargain,  but  it  is  a  verdict  granting 
a  certain  amount  of  compensation  to  him  for 
damages  sustained  by  him  by  reason  of  the  part 
performance  of  a  contract;  but  it  does  not  come 
within  the  principle  of  the  ease  cited  from  W. 
Blackstone.  .  Now  that  being  so,  the  damages  have 
been  estimated  upon  grounds  quite  distinct  from 
those  that  existed  in  the  authority  alluded  to. 

Cause  allowed. 
♦ 

COURT  OF  ADMIRALTY^1854. 

[Reported  bjr  W.  O.  CaAMNsr,  Esq.,  Barrister-at-Law.] 

«*The  Victoria." 

CoUmoH — Neg9igen ce —  Ha rhour  Regu m lio ns — 

Costa, 


Td  recover  JuU  eompenmtion  fir  injwies  sustained 
hy  a  ooUisiont  the  partis  complaining  must  be  pre* 
paredf  in  the  Jirst  place^  to  prove  that  the  acd- 
dent  was  not  occasioned  by  any  fault  of  his,  and 
that  the  entire  conduct  of  those  concerned^  or  hav- 
ing an  interest  in  ilie  injured  vessel  was  blameless^ 
and  clear  of  wilful  n^lect  and  gross  negligence. 

A  vessel  anchoring  upon  the  known  track  pursued 
by  river  steamers^  or  within  a  few  yards  of  the 
channel^  and  without  exhibiting  a  lights  wUl  be 
deemed  open  to  the  charge  of  witful  neglect  and 
gross  negligence. 

At  any  time,  (whether  required  by  the  harbour  r«- 
gulations  or  not^)  in  a  close  river^  where  there  are 
a  number  of  vessels  passing  and  repassing^  it  is 
only  an  act  of  proper  seaman-like  precaution  to 
exhibit  a  light ;  and  in  a  suit  for  collision  a  crew 
neglecting  to  take  such  a  precaution  will  not  be 
held  altogether  blameless. 

This  was  a  petition  filed  on  the  25th  of  October, 
1854,  by  Michael  Hodder  Joseph  Roberts,  owner 
of  the  late  smack  "  Adelaide"  of  Cork,  HO  tons  bur- 
then,  (John  Mahony  master,)  and  Peter  Moore 
Fisher,  corn  merchant,  of  Miltown  Mills  in  the  C^. 
of  Waterford,  the  owner  of  the  cargo  on  board  said 
smack,  which  consisted  of  349  barrels  of  wheat, 
and  was  valued  at  about  £700,  to  recover  compen- 
sation from  the  registered  owners  of  the  "  Victoria** 
steamer,  81  tons  burthen,  and  50  horse  power, 
(Michael  Finn,  master,)  for  the  loss  of  tlie  smack 
and  cargo,  which  took  place  on  the  evening  of  the 
6th  of  October,  1853,  about  7  o'clock,  p.  m.  near 
Monkstown,  on  the  River  Lee,  between  Passage 
and  Queenstown.  The  smack,  whichi  was  about 
three  years  old,  was  alleged  to  be  worth  £250. 

The  petition  stated  that  on  the  5th  of  October, 
1853,  the  promovent  (Fisher)  shipped  the  cargo  of 
corn  in  question  on  board  the  intervenient's  (Uo* 
berts*)  smack,  which  was  bound  for  Cork,  at  the 
port  of  Youghal,  and  that  at  an  early  hour  on  the 
following  morning  the  smack,  which  was  well  found 
in  every  respect,  and  had  on  board  a  competent 
master  and  crew,  proceeded  on  her  voyage,  and 
reached  the  harbour  of  Cork  at  half  past  five,  p.  m. 
upon  the  same  day,  and  safely  anchored  there  off 
Monkstown,  on  the  Western  shore,  in  a  situation 
where  small  yachts  and  vessels  are  usually  moor- 
ed, and  out  of  the  way  of  the  line  of  navigation  up 
and  down  the  river,  with  her  head  towards  Monks- 
town,  and  her  mainsail  unfurled.  That  soon  after 
the  smack  was  so  anchored,  the  impugnont  steamer, 
which  was  in  the  employment  of,  and  ran  in  con- 
nection with,  the  Cork  and  Passage  Railway,  passed 
her  on  her  way  from  Passage  to  Queenstown,  call- 
ing at  Monkstown  for  passengers,  and  in  some  time 
afterwards,  about  7  p.  m.  was  perceived  returning 
from  Queenstown  on  her  last  voyage  up  to  meet 
the  train,  when  the  accident  which  gave  rise  to  the 
suit,  arose.  The  petitioA  alleged  that  the  evening 
was  fine,  and  that  the  "  Victoria*'  was  observed  to 
be  approaching  Monkstown  Pier,  at  full  speed,  or 
nearly  so,  and  out  of  her  usual  and  proper  course, 
keeping  more  in  shore  than  she  had  done  on  her 
down  voyage,  and  that  when  the  crew  of  the  smack 
so  observed  her,  fearing  that  they  would  be  run  down, 
they  shouted  and  hailed  to  make  her  keep  out  of 
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their  way,  but  that  DOtwithstaadiiig  the  crew  of  the 
8teainer»  which  did^not  appear  to  have  any  **  look- 
0019**  made  no  reply,  and  continued  the  course  they 
were  taking  at  great  speed,  until  within  a  short  dis* 
tance  of  the  smack,  when  she  si^ddenly  altered  her 
conrse,  but  without  effect,  as  she  struck  the  smack 
under  full  way,  on  the  larboard  bow>  driving  her 
own  larboard  paddle-box  on  the  deck  of  the  smack, 
thereby  tearing  away  the  smack's  standing  rigging, 
bulwarks,  and  staucheons,  and  throwing  her  on  her 
beam  ends,  with  her  larboard  side  partly  under 
water.  The  two  vessels,  it  was  alleged,  remained 
in  this  position  for  some  minutes,  when  the  steamer, 
moving  off  from  the  smack,  she  began  to  fill,  and 
sunk  immediately  aftear  in  about  six  and  a  half  fa- 
thoms of  water.  Upon  the  morning  of  the  follow- 
ing day  a  survey  was  held  upon  the  smack  and 
cargo,  to  determine  as  to  the  best  course  to  pursue 
to  preserve  ttiem,  the  result  of  which  was,  that  the 
harbour-master  of  Cork,  with  the  assistance  of  some 
barges,  and  a  large  body  of  men,  commenced  the 
necessary  operations  forthwith  to  raise  her,  but,  in 
consequence  of  the  severity  of  the  gales  which  pre- 
vailed at  the  time,  they  were  then  unable  to  do  so. 
She  was,  however,  as  soon  as  the  weather  mode- 
rated, raised  under  the  superiutendence  of  a  skilful 
engineer,  when  a  further  survey  was  held,  and  her 
cargo  ordered  to  be  discharged.  The  smack  was 
accordingly  got  on  shore,  and  when  the  cargo  was 
taken  out  and  examined,  it  was  considered  expedient 
to  sell  both  by  auction,  and  the  result  of  the  sale 
was,  that  the  vessel  and  cargo  were  so  much  dete- 
riorated in  value  that  they  only  realized  a  sum  of 
£154  10s. — an  amount  not  even  sufficient  to  pay 
the  expenses  incurred  in  raising  the  smack,  which 
amounted  to  a  sum  of  £189.  The  promovent's  and 
intervenient's  pleading  further  alleged  that  the  own- 
ers of  the  "  Victoria"  received  due  and  sufficient 
notice  of  the  attempts  made  to  raise  the  smack,  and 
the  surveys  made  upon  her,  but  that  they  refused  and 
neglected  to  interfere  therein ;  and  then  went  on  to 
state  that  the  collision  and  loss  of  the  smack  and 
her  cargo  took  place  and  were  owing  to  the  want 
of  care  and  caution,  and  through  the  mismanage- 
ment and  negligence  of  the  master  and  crew  of  the 
steamer,  which  was  out  of  her  proper  course,  was 
going  at  too  great  speed,  and  had  no  look  out;  and 
that  If  there  had  been  a  proper  look-out  on  board 
the  "  Victoria,"  the  smack  could  have  beeu  easily 
seen,  although  she  had  no  light  up,  inasmuch  as  it 
was  not  usual  for  small  vessels  or  yachts  lying  in 
such  a  position  to  exhibit  lights*  The  petition  con- 
cluded with  the  ordinary  prayer  in  such  cases,  and 
by  a  statement  to  the  effect  that  the  master  and 
crew  of  the  smack  used  all  their  exertions  to  avoid 
the  collision,  and  that  no  blame  whatever  could  be 
properly  attributed  to  them. 

The  impngnants  exhibited  a  matter  contrary  and 
defensive  on  the  1 8th  of  November,  in  which,  after 
stating  that  the  '*  Victoria"  was  commauded  by  an 
experienced  and  skilful  master,  and  had  on  board 
a  competent  and  sufficient  crew,  consisting  of  five 
men,  exclusive  of  her  engineer  and  firemen,  proceed  • 
ed  to  set  out  the  facts  relied  on  to  entitle  them  to  a 
decree  in  their  favour.  It  stated  that  the  steamer 
in  question  has  been  for  some  years  past,  one  of 


those  vessels  constantly  employed  in  the  harbour  of 
Cork  conveying  passengers  to  and  from  *'  The  Cork 
and  Passage  Railway"  to  Monkstown  and  Queens- 
town,  according  to  the  hours  specified  in  the  time 
tables  of  said  railway,  and  was  well  known  to  call  at 
the  quay  at  Monkstown,  both  on  her  up  and  down 
voyages,  to  land  and  take  in  passengers.  That  on 
the  evening  of  the  6tb  of  October,  1853,  when  the 
accident  occurred,  they  left  Passage  as  usual  at 
half-past  six  o'clock  or  thereabouts  for  Queenstown, 
calling  at  Monkstown;  and  that  the  promovent's 
smack  had  not  arrived  at  her  moorings  at  Monks* 
town  at  that  time,  as  incorrectly  alleged  in  the  pe- 
tition. That  the  ateamer  proceeded  on  her  voyage 
to  Queenstown,  and  at  seven  p.  m.  again  left  her 
berth  to  return  to  Passage,  during  which  interval 
the  "  Adelaide"  arrived  at  Monkstown,  having  come 
into  the  harbour  by  an  unusual  route  round  the  spit- 
light  on  the  west  side  of  the  harbour  islands,  so  that 
she  was  not,  and  could  not  have  been  seen  by  the 
crew  of  the  steamer,  who  did  not  in  fact  see  her 
until  immediately  before  the  collision.  That  the 
smack  on  her  arrival  anchored  -very  close  to  the 
quay  at  Monkstown,  in  the  channel  of  the  river  and 
in  the  stream  of  the  tide,  so  as  to  be  exactly  in  the 
way  of  the  steamer  on  her  return  voyage,  and  there- 
fore an  improper  place  to  have  moored  in — the  pro- 
per place  for  yachts  and  such  small  craft  being  at 
fl  considerable  distance  to  the  westward,  where  safe 
anchorage  can  always  be  obtained  without  interfer- 
ing with  the  navigation  of  the  river.  That  when 
the  steamer  left  Queenstown  it  was  dark  and  raining, 
and  that  consequently  she  got  up  her  lights  and  pro- 
ceeded with  great  caution  at  a  little  more  than  half 
speed,  having  her  captain  at  his  proper  post  on  the 
paddle  boxes,  and  two  of  her  crew  forward  on  the 
look  out.  That  the  smack  had  no  light  up;  that  it 
was  therefore  impossible  to  distinguish  her  beyond 
the  distance  of  a  few  yards,  and  that  the  crew  of 
the  steamer  not  having  any  reason  to  suppose  she 
was  in  the  way,  or  that  any  vessel  would  have  an- 
chored in  her  well-known  track,  proceeded  on  her 
course  as  usual  until  very  shortly  before  the  collision. 
That  it  was  untrue  that  any  noise  was  made  by  any 
person  on  board  the  smack,  such  as  hailing  or  shout- 
ing, when  the  steamer  was  approaching,  to  apprize 
the  steamer  of  the  position  of  the  smack — that  if  any 
such  hailing  took  place  it  must  have  been  heard  not 
only  by  the  captain  of  the  "  Victoria"  and  the  look- 
out men,  but  by  the  persons  on  the  pier  who  were 
waiting  for  her  arrival— and  that,  in  fact,  the  cap- 
tain and  crew  of  the  smack  were  not  on  deck,  as 
allied  in  the  petition,  and  had  no  person  on  the 
watch.  That  by  a  certain  Act  of  Parliament  (1  G. 
4,  c.  52,)  the  Harbour  Commissioners  of  Cork  were 
empowered  to  make  bye-laws,  for  ordering  and  se* 
curely  placing  vessels  in  the  harbour,  &c,  and  in 
pursuance  thereof,  amongst  other  bye-laws,  regularly 
made  the  following,  which  were  printed  and  pub- 
lished, and  extensively  circulated  by  the  harbour 
master  and  his  deputies,  and  other  officers  connected 
with  their  board,  viz. : 

<*  That  neither  the  master,  commander,  or  other 
person  having  charge  of  any  ship,  vessel,  lighter, 
or  boat,  or  any  person  whatsoever,  shall  place  any 
ship,  vessel,  lighter,  or  boat,  in  any  part  of  the  river 
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of  Cork,  so  88  to  endanger  any  other  vessel,  or  to 
obstruct  the  free  navigation  of  said  river.** 

'<  That  the  master,  commander,  or  other  person 
having  charge  of  any  vessel  lying  at  anchor  in  any 
part  of  the  river  within  the  Harbour  of  Cork,  shall 
at  sunset  every  evening,  place  a  light  in  some  con- 
spicuous situation  at  the  bow  of  such  vessel,  and 
shall  cause  same  to  remain  exhibited  until  sunrise 
the  following  morning." 

The  defensive  matter  went  on  to  state,  that  the 
'<  Adelaide"  anchored  in  such  a  manner  <*  as  to  en- 
danger" the  said  steamer,  and  <*  obstruct  the  free 
navigation  of  the  river" — and  had  neglected  "  to 
exhibit  a  light  at  sunset"  and  to  keep  said  light  ex- 
bibted,  as  required  by  said  byerlaws ;  that  the  col- 
lision complained  of  took  place  after  sunset  on  the 
6th,  and  before  sunrise  on  the  7th  of  October,  1853, 
during  which  time  a  light  should  have  been  exhibited : 
and  that,  therefore,  it  altogether  arose  from  the 
default  and  neglect  of  the  master  and  crew  of  the 
smack  in  not  attending  to  the  harbour  regulations, 
and  from  their  unskilful  and  unseamanlike  conduct 
in  anchoring  in  an  improper  place,  and  was  in  no- 
wise attributable  to  the  captain  or  crew  of  the 
steamer.  That  when  the  smack  was  first  seen  by 
one  of  the  look-out  men  of  the  steamer,  about  half 
a  minute  before  the  collision,  he  immediately  sung 
out  to  the  captain,  who  at  once  directed  her  helm 
to  be  put  "  hard  to  port,"  and  her  engines  to  be 
**  stopped  and  reversed,"  which  orders  were  skilful 
and  seamanlike,  and  were  instantly  obeyed,  but  that 
nevertheless  it  was  impossible  to  avoid  the  accident, 
which  injured  the  paddle  wheels  and  machinery  of 
the  ''  Victoria"  to  the  extent  of  at  least  £50.  That 
immediately  after  the  collision,  the  master  and  crew 
of  the  steamer  did  all  in  their  power  to  relieve  the 
smack  from  her  position,  and  called  on  the  crew  of 
the  smack,  who  then  appeared  on  deck  for  the  first 
time,  to  assist  them,  but  they  refused  to  do  so,  and 
went  away  to  shore  in  their  boat,  whereas,  if  they 
had  remained  to  render  assistance,  the  effect  of  the 
oolllsion  might  have  been  diminished,  and  the  injury 
to  the  smack  and  her  cargo  not  have  been  so  consi- 
derable* That  shortly  after  the  accident  occurred 
the  master  of  the  smack  admitted  to  a  police-serjeant 
stationed  at  the  pier,  that  he  had  no  light  up,  and 
that  when  it  took  place,  he  and  all  his  crew  were 
down  in  the  cabin  at  their  supper  ;  and  in  conclu- 
sion prayed,  that  under  all  the  circumstances,  the 
.  oollision  should  be  considered  as  owing  to  the  de- 
fault of  the  promovents,  and  as  **  an  inevitable  acci- 
dent" on  the  part  of  the  impugnants,  and  that  there- 
fore the  promovents  should  be  dismissed  with  costs. 

DoctovB  Gibbon  and  Hayet^  Q.  C,  for  the  pro- 
movents, cited  Morruson  v.  The  General  Steam 
Navigation  Company,  (8th  Ex.  Rep.  733,  and  17th 
Jurist,  507);  The  Mellona,  (5th  Notes  of  Cases, 
450) ;  The  Londondeny,  (4th  Notes  of  Cases,  Sup. 
81);  The  Virgil,  (2nd  W.  Hob.  205);  TheEuropa, 
(14  Jur.  627);  Davie  v.  Mann,  (10  Mee.  and  Mes. 
546);  and  The  Gerolomo,  (3rd  Hag.     .) 

Sir  Thomas  Staples,  Bart*  Q-Cy  and  Q.  A,^  and 
Doctors  Townsend  and  Chatterton,  for  the  impug- 
nantd. — The  promovenu  solely  were  to  blame,  and 
caused  the  collision ;  and  as  far  as  the  impugnants 
were  concerned,  it  was  a  case  of  unavoidable  accident. 


Nov.  27. — Doctor  Stock  this  day  gave  judg- 
ment.— In  this  case  I  do  not  think  it  ne(^8sary  or 
right  that  I  should  postpone  my  decision  in  order 
to  get  the  notes  of  the  evidence  for  examination, 
with  the  view  of  presenting  an  analysis  of  it,  for  I 
'  have  heard  counsel  on  both  sides  commenting  upon 
'  the  evidence  at  length,  and  they  have  all  shown 
great  ability  in  doing  so.  The  court  has  been  put 
in  possession  of  a  minute  and  accurate  analysis  of 
the  whole  of  the  evidence  in  the  case,  and  it  would 
be  superfluous  in  the  court  now  to  take  up  the  time 
of  those  in  attendance  by  a  repetition  of  topics 
which  have  alreadv  undergone  a  most  okilful  exa- 
mination in  the  ablest  hands ;  nor  does  the  case 
present  any  heavy  difficulties  in  point  of  law  to 
warrant  a  postponement  of  my  judgment.  The 
authorities  are  nearly  concurrent  in  their  views  of 
the  legal  merits  of  a  case  of  this  kind.  Where  a 
complaint  of  this  sort  is  brought  forward  in^  the 
Court  of  Admiralty  the  party  complaining  must  be 
prepared,  in  the  first  place,  to  prove  that  the  acci- 
dent was  not  occasioned  by  any  fault  of  his,  and 
that  the  entire  conduct  of  those  concerned,  or  hav- 
ing an  interest  in  the  injured  vessel,  was  blameless; 
in  fact,  they  must  be  prepared  to  show  that  their 
conduct  throughout  was  clear  of  wilful  neglect  or 
gross  negligence.  If  they  can  get  so  far,  and  show 
a  severe  injury  or  loss  resulting  from  the  act  of 
their  opponent,  they  themselves  being  clear  of  fault, 
then  the  onus  is  entirely  thrown  upon  the  otiier 
side,  and  the  defendants  must  show  that  they  are 
clear  of  all  culpability,  and  free  from  a  want  of 
ordinary  skill  and  caution,  and  if  a  want  of  skill 
and  caution  can  be  shown  as  attaching  to  the  de- 
fendants, in  that  case  they  must  unquestionably 
bear  the  whole  damage,  and  fully  compensate  tiit» 
promovents  for  the  loss  sustained  ;  and,  therefore. 
Sir  Thomas  Staples,  as  leading  counsel  for  the 
defendants  in  this  case,  admitted,  that  he  was 
bound  to  make  out  a  case  to  show  that  the  steam 
vessel  was  free  from  all  imputation.  Now,  the 
issues  being  these — whether  there  was  blame  at- 
tachable to  the  complainants?  and  whether  the 
steam  boat  was  shown  to  be  exempt  from  every 
species  of  imputation?  these  being  the  two  issues 
I  have  to  address  myself  to  in  arriving  at  a  decision 
upon  this  case,  I  proceed  to  do  so  with  the  greatest 
possible  confidence  of  the  view  on  which  I  act,  as 
one  that  cannot  be  quarrelled  with,  upon  due  con- 
sideration of  the  precedents  and  principles  in  cases 
of  this  kind.  I  regret  extremely  that  my  judgment 
must  be  adverse  to  the  promovents,  for  I  think  it 
highly  lamentable  that  losses  should  be  thrown  u^iou 
innocent  individuals  to  such  an  extent,  but  my  duty 
compels  me  to  pronounce  a  sentence  that  bears  se- 
verely upon  the  promovents,  for  those  interested 
for  the  steamer  are  free  from  blame,  and,  therefore, 
free  from  the  contiequences  of  the  disaster ;  and  I 
am,  in  fact,  nothing  more  than  the  mouth -piece  of 
necessity  when  I  am  obliged  to  give  utterance  to  a 
decision  bearing  hard  on  individuals,  and  distress- 
ing to  my  own  feelings;  still  I  have  a  duty  to  per- 
form, and  that  duty  1  will  perform  with  resolution 
and  steadiness.  My  opinion  most  distinctly  is,  that 
in  every  part  of  the  case  the  promovents  here  are 
u'ithout  any  remedy.     I  think  that  the  conduct  of 
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the  captain  of  the  ^^Adelaide**  in  anchoring  his  ship 
one  hundred  yards  from  the  jetty  at  Monkstown,  at 
full  tide,  the  steamer  having  been  either  seen  by 
him  at  the  time  of  the  accident,  or  a  little  before  it, 
goiag  down  the  river  with  a  certain  purpose  of  re- 
turning in  half,  or  three-quarters  of  an  hour,  was 
blameable.  I  think  that  the  conduct  of  the  captain 
of  the  '<  Adelaide**  in  anchoring  his  ship  there,  di- 
rectly upon  the  known  track  pursued  by  steamers 
going  up  and  down  the  river,  and  within  a  few 
yards  of  the  channel — or  of  the  bank  side— was 
faulty  and  unseamanlike,  and  that  with  his  means 
of  information,  being  many  long  years  conver- 
sant with  the  port,  and  years  and  years  going  up. 
and  down,  that  with  such  opportunities  of  obtaining 
information,  his  act  of  anchoring  the  ship  where  he 
did  was  faulty,  and  cannot  be  supported  upon  any 
grounds;  and  that  he  is  entirely  open  to  the  charge 
of  wilful  negligence,  and  in  a  high  degree,  for  he 
not  only  voluntarily  selected  this  position,  but  did 
ao  without  the  slightest  necessity.  There  was  smooth 
water  within  one  hundred  yards  of  him,  and  there 
were  small  craft  there  marking  out  the  spot  where 
this  security  was  to  be  had,  and  I  find  nothing  in 
the  case  to  show  that  it  was  difficult  to  get  to  a  place 
of  safety,  and  to  anchor  where  she  would  have  been 
free  from  all  peril.  He  chose  to  pretermit  the  op- 
portunity of  removing  the  smack  to  a  place  where 
the  other  vessels  were.  The  spot  where  there  was 
safe  anchorage  was  marked  by  the  other  vessels,  and 
he  cannot  pretend  to  a  want  of  information ;  and  in 
the  face  of  these  circumstances,  and  apprized  of  the 
movements  of  the  steamer,  which  was  then  on  her 
downward  passage  with  a  certain  purpose  of  return- 
ing, he  put  himself  in  this  spot  of  doubtful  security, 
and  nearly  on  the  line,  if  not  altogether  on  the  line 
of  the  steamer ;  and  accordingly,  the  steamer  re- 
turned in  the  lapse  of  a  few  minutes  afler  discliarg- 
ing  her  passengers  in  Queenstowu.  Efforts  were 
made  here  to  show  miscarriage  in  the  captain  of  the 
steamer  upon  her  return  passage.  There  have  been 
charges  that  his  seamen  did  not  perform  their  duty  in 
taking  up  their  posts  forward  for  the  purpose  of  main- 
taining a  proper  watch ;  and  it  is  said  that  there  was 
negligence  generally  in  the  conduct  of  the  steamer, 
and  that  she  went  at  an  undue  rate  of  speed,  crossed 
the  river  before  she  need  have  done,  and  threw  her- 
self more  on  the  western  bank  of  the  river  than  was 
requisite.  I  hi^ve  addressed  my  attention  to  these 
various  topics  with  the  utmost  pains,  and  I  think, 
having  allowed  for  all  the  weight  of  the  evidence  on 
the  other  side,  that  1  cannot  come  to  the  conclusion 
that  any  of  these  matters  are  properly  to  be  consi* 
dered  against  her.  She  must  cross  the  river  some- 
where ;  she  must  in  fact  violate  the  Act  of  Pariia- 
ment  to  pass  over  to  Monkstown.  So  that  charge 
falls  to  thei  ground,  unless  it  is  shown  that  at  an 
improper  period  she  undertook  to  run  across  the 
channel,  and  thereby  to  produce  a  state  of  tianger 
that  would  not  otherwise  arise.  I  find  nothing  to 
warrant  this  charge.  It  was  necessary  that  she 
should  go  across,  and  that  she  should  take  a  small 
sweep  to  come  up  to  the  pier,  and  I  do  not  think 
that  it  was  in  any  way  shown  that  she  exceeded  the 
usual  extent  of  line,  or  that  she  departed  from  her 
invariable  practice  on  other  pigiits.    I  must  say  that 


this  is  a  frivolous  objection,  and  I  think  farther  that 
every  attempt  made  to  fasten  a  charge  on  the  cap- 
tain and  crew  of  the  steamer,  on  the  grounds  of 
maintaining  their  watch  improperly,  and  of  unsea- 
manlike manoeuvering,  has  broken  down.  There 
was  an  attempt  to  make  out  this  charge  of  having 
no  watch,  by  producing  a  printer,  who  was  a  chance 
passenger ;  but  I  do  not  believe  that  that  man  pos- 
sessed an  accurate  knowledge  of  the  circumstances 
— to  treat  his  evidence  in  a  lenient  manner — to  en- 
able the  court  to  place  reliance  on  his  testimony. 
I  do  not  believe  a  word  of  what  he  said,  not  there- 
by meaning  to  fasten  a  charge  of  corrupt  perjury 
upon  him,  but  merely  not  believing  that  at  this  dis- 
tance of  time  he  cares  so  much  about  the  transac- 
tion as  to  be  anxious  that  his  testimony  should  be 
right  or  wrong.  I  do  not  think  that  I  can  go  the 
length  of  saying  that  he  is  guilty  of  corrupt  perjury, 
but  I  think  his  evidence  of  a  very  light  description, 
and  therefore  I  think  that  this  attempt  to  impute  to 
the  captain  of  the  steamer  mismanagement  or  mis- 
feasance in  not  having  a  proper  watch,  and  in  cross- 
ing the  river  at  an  improper  place,  and  getting  on 
the  western  bank  too  soon,  have  failed  in  the  hands 
of  the  very  able  counsel  charged  with  the  conduct 
of  the  case.  I  shall  not  go  into  all  the  topics 
touched  on — as  to  how  long  the  smack  was  at  an- 
chor, &C. — 1  do  not  think  it  necessary  to  the  inves- 
tigation of  the  case,  or  material.  Whether  she  was 
there  an  hour  or  a  quarter  of  an  hour  is  not  mate- 
rial ;  but  this  I  know  beyond  all  doubt,  upou  the 
invariable  principles  of  human  nature,  that  a  greater 
absurdity  could  not  he  stated  in  the  face  of  any 
body  of  men  than  to  aflirm,  that  a  steam  ship  occu- 
pied for  the  purposes  of  trade,  and  exercising  that 
trade  in  a  lawful  way — approved  of  by  the  public, 
and  having  no  charge  of  gross  incapacity  advanced 
against  her — that  such  a  steamer  as  that  should  run 
against  another  vessel  wilfully  and  of  malice  pre- 
pense, is  such  a  monstrous  absurdity  that  no  man 
can  give  credit  to  it.  I  have  not  the  smallest  doubt 
whatever,  but  that  the  steamer  did  not  see  the  smack 
until  it  was  too  late  to  apply  a  remedy  to  extricate 
her.  Then  the  only  question  is,  whether  that  fail- 
ure in  discerning  the  ^*  Adelaide"  by  her  white  sail 
in  the  course  of  her  passage  from  Queenstown  was 
the  efiect  of  inevitable  accident,  or  owing  to  the 
default  of  the  steamer?  I  think  that  the  watch  was 
perfect.  I  do  not  think  there  was  any  fault  in  that, 
and  I  do  not  think  the  speed  was  too  high.  With 
respect  to  what  was  said  as  to  her  having  an  oppor- 
tunity when  going  down  the  river  of  knowing  the 
spot,  the  "  Adeiaide**  was  lying  so  as  to  avoid  her 
on  the  return  voyage,  the  evidence  is  conflicting.  It 
is  very  conflicting;  but  even  if  it  were  shown  that 
the  "  Adelaide"  was  at  anchor  before  the  steamer 
went  down  the  river,  the  conclusion  resulting  from 
that  would  not  be  decisive  of  the  question,  for  it 
would  be  consistent  with  that  position  that  the 
steamer  on  going  down  may  not  have  seen  the 
"  Adelaide."  That  is  possible,  and  therefore  when 
I  find  the  persons  on  board  the  steamer  unanimously 
affirming  on  oath,  that  they  did  not  see  her  coming 
down — ^1  do  not  know  in  what  way  I  should  be 
enabled  to  refuse  them  credit  to  a  statement  of  a 
fact  within   their  exclusive  knowledge— and  there- 
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fore>  I  am  obliged  to  arrive  on  this  part  of  the  case 
at  the  conclusion,  that  in  truth  and  fact  she  did  not 
see  the  smack  in  going  down  that  night.  If  the 
steamer  saw  her  it  would  make  a  very  great  differ- 
ence, for  she  would  have  bad  better  means  of  guard- 
ing against  the  accident;  but,  it  is  doubtful  at  what 
time  the  "  Adelaide"  took  up  her  position,  and  in 
thesecond  place,  I  cannotoverlook  the  circumstances 
that  the  steamers  people  deposed  to  on  oath,  namely, 
that  they  did  not  see  her  going  down.  In  the  judg- 
ment of  the  court  there  was  no  culpability  attached 
to  the  steamer,  and  I  think  she  had  not  any  oppor- 
tunity of  avoiding  the  "  Adelaide,"  the  complainant 
in  this  case ;  and  consequently,  I  consider  that  the 
accident  has  been  the  result  of  what  is  denominated 
in  law  inevitable  accident.  The  steamer  stands 
therefore  acquitted  of  blame;  but  let  us  see  whether, 
on  the  other  hand,  the  conduct  of  the  captain  of 
the  "  Adelaide"  in  going  close  by  the  jetty  and  the 
channel,  in  the  track  of  the  steamer,  and  in  not 
putting  up  a  light,  was  blameable.  I  think  the  con- 
duct of  the  captain  of  the  <^  Adelaide"  constitutes  a 
case  of  nautical  malfeasance.  As  to  the  light,  my 
observations  will  be  very  short.  At  any  time  in  a 
close  river  like  that  of  the  river  of  Cork,  where  there 
are  a  numberof  vessels  going  up  and  down,  and  where 
the  currents  are  strong,  it  would  be  manifestly  an 
act  of  good  caution,  and  conformable  to  the  practice 
of  the  most  experienced  and  best  taught  seamen  to 
have  lights  up,  and  it  should  be  in  no  instance  con* 
ceived  that  a  crew  neglecting  this  precaution  is  al- 
together free  from  blame ;  but,  in  tha  present  case 
it  has  been  proved,  that  the  harbour  regulations  of 
Cork,  which  are  founded  on  an  Act  of  Parliament, 
carried  out  by  powers  entrusted  to  Commissioners 
there,  who  have  made  bye-laws  on  the  subject,  re- 
quire  that  vessels  at  anchor  should  show  a  light.  In  the 
course  of  the  investigation  I  did  feel  under  the  im- 
pression that  there  had  been  some  pretermission  of 
care  and  diligence,  that  publicity  had  been  given 
to  these  regulations,  but  I  was  mistaken ;  I  did  think 
that  in  so  large  a  harbour  as  that  of  Cork  that  it 
would  be  difficult  for  a  length  of  time  to  maintain 
the  constant  exertion  necessary  to  put  individuals  in 
possession  of  the  bye-laws,  but  I  find  that  the 
evidence  does  not  bear  out  that — for,  so  far  as  I 
can  collect,  there  have  been  means  used  to  circulate 
to  every  ship,  when  it  could  be  done,  these  regula- 
tions— to  circulate  them  among  strangers,  and  per- 
sons frequenting  the  harbour  of  Cove;  but,  however, 
this  might  effect  a  case  of  notice  to  foreigners,  I 
do  not  see  how  I  could  arrive  at  the  belief  that  any 
man  like  Mahony,  or  any  one  of  his  men,  could  have 
been  ignorant  of  the  regulations  or  bye-laws,  the 
pilots  being  constantly  in  conversation  with  them. 
They  must  have  known  that  it  was  their  duty  to  put 
up  a  light,  and  I  have  not  tiie  slightest  hesitation  in 
paying  that  the  conduct  of  the  captain  of  the  <<  Ade- 
laide" was  highly  indiscreet  to  have  anchored  in  a 
wrong  position,  and  omitted  the  rational  precaution 
to  put  up  a  light.  The  alleged  hailing  is,  in  my 
mind,  involved  in  a  haze ;  1  cannot  say  whether 
this  hailing  was  commenced  before  or  after,  or  just 
at  the  moment  of  the  collision,  but  my  own  impres- 
sion is,  that  it  was  the  result  of  an  observation  on 
the  part  of  the  crew  of  the  **  Adelaide*'  after  it  was 


too  late  to  prevent  the  accident,  that  tliej  began  to 
shout  under  the  influence  of  amazement  and  terror, 
and  that  it  could  not  be  considered  as  an  act  of  pre- 
caution. Upon  the  whole,  1  am  of  opinion  that  the 
defence  is  made  out  in  all  points,  and  that  the  pro.- 
movent  has  failed  in  proving  any  rational  cause  of 
action.  I  am,  therefore,  obliged  to  dismiss  the  pro- 
movent,  and  I  am  sorry  to  add,  to  dismiss  him  with 
costs. 

— ♦ — 

ROLLS  COURT. 

[Reported  by  RiCBD.'W.  Gamble,  Esq.  BarrUter-at  Law.] 

Sir  £.  McDonnell  v.  The  Midland  Great  Wss* 
TEBN  Railway  Company. — Nav>  1 1  and  16. 

Cause  Petition —  Costs — Taxation — Briefs —  When 
a  respondent  may  make  them  out. 

On  hearing  of  cause  petition  only  two  briefs  Jbr 
counsel  are  aUowedy  following  the   analogy  of 
motions. 
Where  a  petition  prays  an  injunction^  and  there 
has  been  a  motion  for  an  injunction f  the  solicitor^ 
in  preparing  the  bill  of  costs,  should  include  as 
part  of  the  costs  of  the  injunction  motion  the  brief 
of  the  petition  and  of  aU  affidavits  that  have  been 
filed  up  to  the  time  of  hearing  the  injunction  mO' 
tion,  and  of  all  documents  properly  used  thereon, 
as  he  is  entitled  to  them  as  part  of  the  costs  of  this 
motion,  irrespective  of  the  result  of  the  subsequent 
costs  of  the  cause. 
The  Taxing  Masters  having  certified  their  opinion 
that  the  respondent  in  a  cause  petition  is  not  enti- 
tled to  make  out  his  bi^s  for  hearing  until  the 
petition  has  been  set  down  for  hearifig,  and  that 
if  the  petition  is  dismissed  Jbr  want  of  presectUion 
under  the  27th  General  Order  of  1851,  the  re- 
spondent  is  not  entitled  to  the  costs  of  any  briefs 
for  hearing,  on  the  analogy  of  a  cause  heard  on  a 
bill  and  answer ;  the  Master  of  the  Rolls  declined  to 
adopt  this  view,  or  to  decide  the  question,  consider- 
ing that  in  the  present  practice  in  cause  petitions 
there  is  nothing  analogous  to  the  passing  of  pub- 
lication under  the  old  system,  and  that  there  are 
objections  to  fixing  the  period  for  respondent  to 
make  out  his  brio's  either  at  the  time  u,hen  the 
answer  ing  affidavits  come  in,  or  when  the  petition 
is  set  down  for  hearing,  and  no  general  order  on 
the  subject. 
The  cnuse  petition  in  this  matter  had  been  filed  in 
Feb.,  1853,  against  the  Grand  Canal  Company,  and 
Midland  Great  Western  Company  (see  ante  vol.  5, 
185,)  praying  that  a  certain  agreement  entered  into 
between  the  said  two  companies,  and  a  certain  lease 
from  the  railway  company  to  the  canal  company 
might  be  declared  illegal  and  void,  and  that  the 
railway  company  should  be  restrained  from  carry- 
ing the  same  into  effect.  On  the  26th  of  February, 
an  order  for  aa  injunction  was  obtained  for  this 
purpose  from  the  Master  of  the  Rolls,  against  the 
Midland  Railway  Company,  and  the  Canal  Com- 
pany.    On  the  19th  of  March,  an  order  was  made 
by  the  Lord  Chancellor,  affirming  the  order  for  the 
injunction  against  the  canal  company,  but  reversing 
it  as  against  the  railway  company,  and  directed  the 
petitioner  to  pay  respondent  the  costs  of  the  motion* 
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By  this  order,  both  the  respondents  had  umil  the  Ist 
day  of  Easter  Term  following,  I5fh  April,  1853,  to 
file  answering  nffidavits.  These  affidavits  were 
filed  on  the  14th,  and  the  petitioners  filed  affidavits 
io  reply  on  the  29th,  and  SOth.  No  further  step 
was  taken  until  the  5th  November,  whan  petitioner's 
Bolicitor  wrote  to  the  solicitors  of  both  respondents, 
stating  that  they  did  not  wish  to  incur  costs  by 
setting  down  the  cause,  provided  an  arrangement 
were  made  to  continue  the  injunction  and  for  the 
payment  of  costs,  but  the-  respondent's  solicitor 
declined  entering  ii>to  this  arrangement.  As  to  the 
petition  against  the  cimal  company,  tliere  were  sub- 
sequent proceedings  (see  ante.  vol.  6,  p.  129.)  As 
to  the  petition  against  the  Midland  Railway  Com- 
pany»  there  not  having  been  any  step  taken  for  two 
Terms,  a  rale  was  entered  to  dismiss  the  |>etition, 
vitb  costs.  The  costs  were  lodged  for  taxation, 
and  they  included  au  item,  as  follows:  <<  Item,  No. 
41.-— >Three  briefs  of  petition,  affidavits,  answers, 
and  other  documents  in  this  matter — in  all  S69 
sheets,  post^  at  2s.  per  sheet,  £36  18s.  (deducting 
£1  allowed  on  former  taxation.)  Term  fees, 
£1  17s.  Two  points  were  contended  for  on  taxa* 
tion :  1st,  that  respondents  were  not  entitled  to 
any  briefs,  as  the  cause  bad  not  been  set  down  for 
hearing ;  2udly,  that  only  two  briefs  at  most  should 
be  allowed.  Master  O'Dwyer,  after  consultation 
with  the  other  Taxing  Masters,  wholly  disallowed 
the  items.  The  question  had  been  brought  before 
the  Master  of  the  Rolls  on  the  1st  of  June  last,  when 
be  referred  it  to  the  Taxing  Masters  for  their  certi- 
ficate>  and  they  made  the  following: 

Certi/lcate  o/  Taxing  Master Sy  Nov.  6,  1854. 

"  In  obedience  to  the  order  of  the  Master  of 
the  Rolls,  bearing  date  the  1st  day  of  June,  1 854, 
whereby  it  was  referred  to  the  three  taxing  masters, 
to  certify  to  the  court  in  relation  to  item  No.  41 
in  respondent's  bill  of  costs,  viz  :— **  Three  briefs 
of  petition,  affidavits,  answer,  and  other  docu- 
ments in  this  matter,  in  all  369  sheets  of  post,  at  2s. 
per  sheet — £36  Ids.,  deducting  £1,  on  former 
taxation.**  We  have  examined  the  bill  of  costs 
and  find,  that  the  petition  in  this  matter  was  filed 
to  restrain  the  respondent's  from  acting  upon  a 
certain  agreement,  entered  into  between  said  Com- 
pany, and  the  Grand  Canal  Company,  for  the  sale 
and  the  purchase  of  the  Grand  Canal,  and  a 
certain  other  agreement  entered  into  by  said  two 
Companies  for  a  lease  to  the  said  Railway  Com- 
pany of  the  said  Canal,  and  for  other  purposes  in 
said  petition  mentioned.  On  the  26th  of  February, 
1854,  the  Master  of  the  Rolls  pronounced  an  order 
restraining  the  said  respondent's  accordingly,  by 
an  order  of  the  19th  March,  1854,  upon  an  appli- 
cation by  way  of  appeal  to  the  Lord  Chancellor. 
His  lordship  was  pleased  to  reverse  the  said  order, 
and  directed  the  petitioners  to  repay  the  respon- 
dents the  costs  of  that  motion,  and  further  ordered 
that  the  respondents  should  have  until  the  1st  day 
of  tbe  then  Term»  to  file  answering  affidavits,  which 
affidavits  were  accordingly  filed,  and  the  petitioners 
not  having  proceeded  with  their  petition  for  two 
Termsy  by  an  order  bearing  date  the  14th  January, 
1854>  it  was  orderedi  ^  that  tbe  petitioners  do  pay 


to  the  said  respondents,  the  Great  Western  Rail*- 
way  Company  their  costs,  incurred  in  this  matter, 
pursuant  to  the  27th  General  Order  of  the  court, 
bearing  date  the  3lat  day  of  July,  1851,  whereby 
the  petition  in  this  matter  stands  dismissed,  includ- 
ing the  costs  of  this  order."^  The  respondent's 
costs  in  this  matter,  pursuant  to  said  last  mentioned 
order,  came  before  Master  O'Dwyer  for  taxation, 
'  and  he  disallowed  the  item  number  41  as  mentioned 
I  in  said  order  of  reference  of  the  1st  June,  1854. 
These  briefs  were  disallowed  on  two  different 
grounds:  — First  the  brief  was  disallowed  on  the 
ground,  that  on  the  hearing  of  the  cause  petition, 
the  practice  on  taxation  is  to  allow  only  two  briefs 
as  upon  a  motion.  We  act  in  analogy  to  motions 
heard  in  which  only  two  brtefs  are  allowed,  and  we 
are  of  opinion  that  the  principle  of  taxation  in  that 
respect  acted  on  by  Master  O'Dwyer,  so  far  as  the 
I  disallowance  of  a  third  brief  was  perfectly  correct. 
The  other  two  briefs  were  disallowed  on  a  different 
principle,  viz: — *<  That  inasmuch  as  the  cause 
petition  never  was  set  down  for  hearing,  the  res- 
pondent's were  not  entitled  to  make  out  briefs  for 
the  hearing.**  In  a  plenary  suit,  on  bill  filed,  the 
defendant  as  a  general  rule,  is  not  entitled  to  briefs 
(as  directed  by  Note  3)  on  item  108,  ia schedule  of 
fees  of  3rd  January,  1845,*  until  publication  has 
passed,  and  as  no  examination  takes  pla(fe  in  a 
cause  petition,  and  no  publication  passed,  it  is 
analogous  to  the  case  of  a  cause  heard  on  bill  and 
answer,  and  in  such  case  tbe  defendant  is  not 
allowed  his  brief,  unless  his  cause  is  actually  set 
down  for  hearing,  and  therefore  in  this  case  we  are 
of  opinion,  the  decision  of  Master  O'Dwyer  was 
right,  and  that  therefore  the  entire  charge  made  at 
item  No.  41  was  correctly  disallowed.  But  the 
case  as  to  briefs  differs  where  an  injunction  is 
prayed,  as  in  this  case,  ibr  the  defendant  in  a 
plenary  suit  is  entitled  to  prepare  his  briefs  upon 
filing  his  answer,  and  in  the  present  case  an  injunc- 
tion having  been  prayed  by  the  petition>  and  tbe 
costs  being  the  costs  in  the  matter,  we  are  of 
opinion  that  two  briefs  should  have  been  allowed 
at  item  No.  71,  in  the  costs  of  the  injunction 
motion  of  the  cause  petition,  and  such  answering 
affidavits  as  were  then  filed,  and  other  documents 
properly  used  in  said  motion.  Therefore,  we 
respectfully  submit  that  the  respondent's  bill  of 
costs  should  be  sent  back  to  Master  O'Dwyer,  to 

*  **  When  an  injunction  or  receiver  is  prajed,  two  briefs 
only  to  be  allowed  to  plaintiflT,  and  a  lilce  number  to  each 
material  defendant  wiio  has  separately  answered,  so  soon  as 
bis  answer  shall  have  come  in.  This  number  to  be  allowed 
between  party  and  party  and  solicitor  and  client,  without 
pr^udice  to  the  question  whether  such  defendants  should 
have  answered  jointly.  Should  the  motion  for  a  receiver 
or  for  an  injunction  come  on,  a  greater  number  to  be  al- 
lowed between  solicitor  and  client,  if  directed  by  or  on  be- 
half of  the  client,  or  if  on  taxation  the  Master  shall  think  it 
was  prudent  and  advisable  to  have  additional  counsel,  all 
s^Amps  to  be  charged  separately.  Paper  not  to  be  allowed 
or  charged  in  any  case." 

*'  In  coats  between  party  and  patty,  three  brieft  only  to 
be  allowed  on  the  hearing  of  a  cause;  bat  the  taxation  be- 
tween solicitor  and  client  to  be  subject  to  the  master's  dis- 
cretion under  the  restriction  above  mentioned.  The  three 
briefs  to  l>e  allowed  oo  pobUcatioo  having  passed^  but  not 
befcnrt." 
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review  his  taxation  as  to  said  charge  No.  7  for  two 
briefs  aclually  used  on  the  injunction  motion. 

"J.    O'DWYER, 

"Edward  Tandy, 
"  Thomas  Rexixt." 

J.  Clarke  now  moved  pursuant  to  notice,  for  a 
review  of  the  taxation  of  the  costs  under  the  order 
dismissing  the  petition,  and  claimed  that  the  respon- 
dents should  be  allowed  the  item  No.  41,  for  briefs 
subject  to  such  reduction  as  to  the  number  and 


cessary  for  the  hearing.  Cao  it  be  contended  that 
the  respondents  were  entitled  to  make  oat  thdr 
briefs  in  April,  a  month  before  liberty  waa  granted 
for  filing  further  affidavits  ?  It  is  impossible  before 
the  cause  is  set  down,  to  know  what  the  brieHi 
should  contaijj,  for  liberty  will  always  be  given  to 
file  further  affidavits  up  to  the  last  moment.  Na 
inconvenience  would  arise  from  the  briefs  not  beii^ 
made  out  till  the  cause  was  set  down,  for  the  cause 
can  never  be  heard  till  four  or  five  days  after  being 
set  down,  which  would  afford  abundance  of  time  to 


quantity  of  the  briefs,  as  to  the  Taxing  Masters    make  up  the  briefs.     Again,  it  would  be  strange  to 


should  appear  reasonable.     We  only  ask  a  review 
of  the  taxation  as  to  this  one  item  (No.  41),  and 
require  the  principle  to  be  decided  as  to  whether 
respondent's  solicitor  is  entitled  to  make  out  his 
briefs  for  the  "hearing  as  soon  as  the  affidavits  in 
reply  are  put  in.     If  the  matter  was  merely  sent 
back  generally  for  a  review  of  the  taxation,  the 
Taxing  Masters  would  suppose  that  the  principle 
adopted  by  them  was  admitted.  We  submit  that  the 
putting  in  of  the  affidavits  is  analogous  to  the  pass- 
ing of  publication  under  the  old  system.     If  the 
respondent  could  not  make  out  his  brief  until  the 
cause  was  set  down,  he  would  not  have  notice  in 
time,  and  could  not  have  his  brief  made  out.   As  to 
the  latter  branch  of  the  certificate,   the    Taxing 
Masters  are  in  error.     In  the  note  to  Rule  108, 
it  is  laid  down  that  when  an  injunction  or  receiver 
is  prayed,  only  two  briefs  are  allowed ;  this  is  ap- 
plicable to  all  cases  when  an  injunction  is  prayed, 
and  both  to  plaintifi*  and  defendant,  and  then  the 
Taxing  Masters  allow  on  the  taxation  only,  such 
affidavits  as  were  in  when  the  injunction  motion 
was  made.     As  soon  as  the  answering  affidavits  are 
put  in,  we  are  entitled  to  have  copies  of  them  made 
out,  and  therefore,  we  were  entitled  to  the  costs  of 
two  briefs  of  these  affidavits  as  soon  as  they  were 
put  in.    Item  No.  7  in  the  bill  of  costs,  is  for  briefs 
on  the  injunction  motion,  and  as  we  were  allowed 
briefs  of  the  petition  on   that,  £1  was  deducted 
from  the  other  briefs  in  item  41.     The  plaintiff 
should   always  make   out  briefs  of  the  affidavits 
when  they  were  put  in ;  we  should  therefore,  i|i 
like  manner,  be  allowed  briefs  of  the  answering 
affidavits.   The  petitioner  is  in  a  much  better  posi- 
tion, for  he  is  entitled  to  make  out  his  briefs  as 
soon  as  the  twenty-one  days  expire  after  the  service 
of  the  notice  of  the  petitioner,  and  he  may  set  down 
the  cause  then  at  his  convenience.     \_Ma$ter  of  the 
Rolls — Under  the  old  practice  each  party  might 
make  out  when  publication  passed.]     Still  plaintiff 
and  defendant  were  not  always  in  the  same  position, 
for  on  an  injunction  motion  plaintiff  was  held  not 
to  be  entitled  to  briefs  which  he  had  made  out  be- 
fore the  notice  of  motion  was  given.     BroadUtent  v. 
Hughes,  (10  Ir.  Eq.  Rep.  223,  R.)     When  the  an- 
swering s^davits  are  in,  the  cause  is  at  issue ;  and 
therefore,  under  all  these  circumstances,  the  re«« 
pondent  should  be  allowed  the  briefs^  that  the  cause 
had  not  been  set  down. 

Maif. — The  item  disputed.  No.  41,  was  first  dis- 
allowed by  Master  O'Dwyer,  and  then  the  certifi- 
cates of  the  three  Taxing  Masters  reported  against 
it.  It  was  for  the  briefs  made  up  for  the  hearing 
of  the  cause,  and  consisted  of  all  the  documents  ne- 


allow  briefs  to  be  made  out  for  the  hearing  before 
the  cause  is  set  down,  when  in  reality  it  might 
never  be  set  down,  or  brought  to  a  hearing.  There 
is  a  close  analogy  between  setting  down  a  eanse  for 
hearing,  and  giving  notice  of  trial  at  common  law, 
and  these  briefs  are  not  allowed  on  taxation  till 
notice  of  trial  has  been  served. 

Master  of  the  Roixs. — A  very  important 
questioti  is  raised  on  this  motion,  but  the  motion 
should  have  brought  forward  the  several  matters  in 
a  more  specific  and  convenient  manner.     It  will  be 
necessary  to  asctertain  how  much  of  the  briefs  in- 
cluded in  item  No.  41,  might  have  been  included 
in  item  No.  7,  and  how  much  of  the  affidavits  were 
on  the  file  at  the  time  of  the  injunction  motion, 
so  as  to  leave  the  question  as  to  the  brief  of  the 
documents  not  used  on  the  injunction  motion  dis- 
tinct.    The  matter  must  be  considered  specifically 
as  to  each  of  the  items.    No.  41  is  a  gross  item, 
for  brief  of  all  the  documents,  and  No.  7  is  for  the 
injunction  motion  only.     The  solicitor  must  pot  a 
fly-leaf  into  his  bill  of  costs,  and  introduce  as  part 
of  item  No.  7  what  the  Taxing  Masters  will  allow 
out  of  the  documents  briefed  in  item  No.  41,  and  he 
must  include  in  item  No.  41,  only  those  documents 
which  will  not  be  allowed  in  No.  7.    Then  as  to 
these  latter,  a  very  serious  and  important  question 
will  arise  on  account  of  the  practice  in  this  court, 
of  permitting  affidavits  to  be  filed  until  the  last 
moment  before  the  cause  is  heard.   The  very  great 
inconvenience  arising  from  this  practice,  can  only 
be  obviated  by  adopting  the  same  practice  here  as 
in  England,  viz.,  to  limit  a  certain   time  within 
which  all  affidavits  must  be  filed.     But  here  appli- 
cations are  continually  made  for  liberty  to  file  fur- 
ther affidavits,  and  according  to  the  way  in  whidi 
the  practice  has  been  settled,    I  am  obliged  to 
allow  them — ^first  affidavits  in  answer ;  then  affida- 
vits in  reply ;  then  affidavits  by  way  of  rejoinder ; 
then  by  way  of  rebutter ;  and  in  some  cases  I  have 
even  been  obliged  to  allow  affidavits  by  way  of  sor- 
rebutter  to  be  filed.     The  plain  and  intelligible 
course  would  be  to  fix  a  certain  day  before  which 
all  affidavits  should  be  in,  and  not  to  permit  any  to 
be  afterwards  filed,  unless  on  very  special  grounds. 
If  the  question  which  is  now  before  me  arose  in 
England,  there  would  be  no  difficulty  whatever, 
because  a  different  practice  as  to  evidence  has 
been  established  there.    But  here  I  feel  the  great- 
est difficulty  in  deciding  this  question,  or  saying 
when  the  respondent  should  be  entitled  to  make 
out  his  briefs.     I  cannot  say  that  the  Taxing  Mas- 
ters are  wrong  in  their  decision.     I  am  not  pre- 
pared to  say  the  respondent  is  entitled  to  charge 
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for  these  briefs*  If  the  respondents  were  not 
allowed  to  make  out  their  briefs  till  the  cause  was 
set  down  for  hearing,  and  it  should  so  happen  that 
there  was  no  arrear  of  business  in  Chancery,  and 
that  a  cause  set  down  for  hearing  just  before  Term 
would  be  on  for  hearing  the  second  or  third  day  of 
Term,  then  the  respondents  not  having  their  briefs 
made  out,  would  not  be  ready  to  have  the  cause 
heard,  and  the  court  would  have  to  adjourn  for  the 
first  week  of  Term,  for  want  of  parties  being  ready. 
Again,  if  the  respondent  was  allowed  to  make  out 
briefs  as  soon  as  he  files  his  answering  affidavits,  it 
might  be  a  great  hardship  on  the  petitioner,  who 
after  ^seeing  the  respondent's  affidavits  in  answer, 
might  be  willing  to  have  his  petition  dismissed  with 
costs,  BO  that  whatever  way  I  decide  it,  there  would 
be  an  objection  on  principle.  I  therefore  feel  the 
greatest  difficulty  as  to  the  form  of  the  order  I 
should  make.  I  do  not  think' the  position  contended 
for  on  either  side  is  right,  though  the  line  must  be 
drawn  somewhere. 

Nov.  16. — His    Honor  now  obtdned    the  fur- 
ther certificate  as  follows  :— 
Further  certificate  of  Taxing  Maatere^  made  \Ath 
November^  1854. 

**  In  pursuance  of  an  intimation  from  the  court, 
we  have  examined  the  briefs  alluded  to  in  the  above 
certificate  and  charged  for  at  No.  7  in  the  costs,  and 
we  are  of  opinion  that  the  sum  of  £1  45.,  disallowed 
at  that  item,  was  properly  disallowed  with  reference 
to  the  briefs  laid  before  Master  0*Dwyer  at  the 
time;  but  inasmuch  as  he  was  then  taxing  *the 
costs  in  the  matter,'  the  solicitor  should  have  then 
charged  for  two  briefs  of  the  cause  petition,  which 
by  a  misconception  he  did  not  do,  but  chaiged  for 
them  in  the  briefs  at  No.  41,  the  entire  charge  of 
which  was,  in  our  opinion  (for  the  reasons  stated 
in  said  certificate)^  properly  disallowed,  the  soli- 
citor should  now  have  these  two  briefs  of  the 
petition  in  addition  to  the  sum  allowed  on  taxation 
at  No.  7 ;  and  inasmuch  as  we  find  that  the  said 
petition  contains  twenty  sheets  of  brief,  which  for 
two  counsel  being  forty  sheets,  amounts  to  the  sum 
of  £4,  we  are  of  opinion  that  sum,  viz.  £4,  should 
be  allowed  at  the  end  of  the  costs,  and  Master 
O'Dwyer's  certificate  increased  to  that  amount, 
which  we  humbly  certify  the  14th  November,  1854. 

"  J.  O'DWTEB, 

"  Edward  Tandy, 
**  Thomas  Reillt." 

His  Honor  then  said,  as  under  the  old  system 
a  party  was  not  entitled  to  make  out  briefs  until 
publication  passed,  and  as  I  cannot  see  anything  in 
the  present  system  analogous  to  the  •passing  of 
publication,  I  cannot  decide  the  question  raised. 
1  cannot  agree  with  the  Taxing  Masters  that  the 
respondent  was  not  entitled  to  make  out  the  briefs 
until  the  cause  was  set  down,  for  then  if  the  cause 
should  happen  to  be  heard  the  second  day  of  Term, 
it  would  be  impossible  fojr  the  respondent  to  be 
ready,  and  so  if  there  was  no  arrear  of  business, 
there  might  not  be  a  single  cause  ready  for  hear- 
ing, and  no  business  could  be  done  for  the  first 
week  of  Term.  I  have,  therefore,  not  decided  the 
pointy  but  will  allow  the  parties  to  bring  the  matter 


before  the  Lord  Chancellor,  by  whom  it  must  be 
settled  by  some  arbitrary  rule,  for  there  is  no 
analogy  in  the  old  system  by  which  to  be  guided. 
The  point  when  a  petitioner  may  make  out  his 
briefs  is  not  before  me,  but  the  principle  applicable 
to  a  petitioner  does  not  apply  to  a  respondent,  for 
the  petitioner  knows  when  he  will  set  down  the 
cause,  and  therefore  may  make  out  bis  briefs  in 
proper  time. 

iVotr.  16. — The  following  order  was  made : 
*  ^  Whereupon  and  on  reading  the  certificate  of 
John  O'Dwyer,  Esq^  Edward  Tandy,  Esq., 
and  Thomas  Reilly,  Esq.,  the  Taxing  Mas- 
ters of  the  Court  of  Chancery,  bearing  date 
the  6th  November,  1854,  and  their  nirther 
certificate  bearing  date  the  14th  of  November, 
1854,  it  is  ordered  and  declared  by  the  Right 
Hon.  the  Master  of  the  Rolls,  that  the  certifi- 
cate of  Master  O'Dwyer  be  increased  by  the 
sum  of  £4,  in  pursuance  of  the  opinion  of  the 
three  Taxing  Masters,  as  stated  in  the  second 
certificate  of  the  14  th  November,  1854 ;  and 
with  respect  to  the  residue  of  the  costs  of  item 
41  in  the  notice,  and  in  the  said  certificate  of 
the  6th  November  mentioned,  the  respondents 
admitting  that  they  were  not  entitled  to  charge 
for  more  than  two  briefs,  the  court  doth  make 
no  rule  on  the  motion,  being  unable  to  form 
any  opinion  on  the  remaining  question  raised 
by  the  respondent,  viz.,  as  to  the  period  at 
which  a  respondent  is  to  be  at  liberty  to  make 
out  his  briefs,  there  being  no  proceeding  in  a 
cause  petition  analogous  to  the  passing  of 
publication  in  a  suit  by  bill,  and  there  being 
no  general  order  or  schedule  of  fees  pro* 
Tiding  for  the  period  when  a  respondent  may 
make  out  his  briefs,  and  let  the  petitioner  and 
respondents  abide  their  own  costs  of  the  mo- 
tion of  the  25th  May  last,  and  of  this  motion. 


Strob  v.  Synob. — Nov.  18. 

Cauee  Petition^^Abatement — Revivor-^ 
Substitution  of  Service. 

A  causfi  petition  having  abated  by  the  death  of  a 
eole  petitioner,  after  an  order  had  been  made  for 
subititution  of  service  thero/i  an  order  was  made 
giving  the  executor  of  the  deceased  petitioner 
liberty  tofUe  a  petition  of  revivor^  and  to  substitute 
service  of  notice  thereof  in  the  same  manner  as  had 
been  directed  by  the  previous  order  for  the  suIh 
stituiion  of  service  of  the  original  petition. 

This  was  an  application  on  the  part  of  Francis  H. 
Synffe,  as  executor  of  Francis  H.  Synge,  deceased, 
for  uberty  to  file  a  petition  of  revivor.  The  peti- 
tion stated  that  on  the  15th  November,  1853,  the 
said  Francis  H.  Synge  had  presented  his  petition 
under  the  Court  of  Chancery  Regulation  Act, 
stating  such  matters  as  were  therein  more  particu- 
larly stated.  The  petition  also  set  out  the  prayer 
of  said  cause  petition,  and  stated  the  several  pro- 
ceedings that  had  been  taken  there  under,  and  that 
the  said  Francis  H.  Synge  being  entitled  to  set 
down  the  cause  petition  for  hearing,  died  on  or. 
about  the  24tb  of  August,  1854,  having  first  duly 
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made  his  last  will,  bearing  date  the  dlst  January, 
1854/ duly  executed  and  attested,  and  thereby  ap- 
pointed the  petitioner  and  Mary  Anne  Synge  and 
Robert  Synge  executors,  and  that  probate  thereof 
was  duly  granted  to  the  petitioner  alone  on  the 
14th  October,  1854,  and  that  the  petitioner  was 
thereby  the  legal  personal  representative;  and  that 
the  petition  having  abated  by  tfie  death  of  the 
said  F.  H.  Synge,  the  petitioner  was,  as  he  was  ad- 
vised, entitled  to  have  same  revived  as  against  the 
respondents.  The  petitioner  then  sprayed  as  fol- 
lows : — "  May  it  therefore  please  your  Lordship  to 
order  that  the  several  proceedings  may  stand  re- 
vived, and  to  hear  the  same  with  this  petition, 
and  to  give  to  your  petitioner,  as  the  executor  of 
the  said  Francis  H.  Synge,  the  relief  prayed  by 
the  said  petition,  together  with  the  costs  of  this 
proceeding  as  part  of  the  costs  of  said  original 
matter,  and  that  the  said  (<  respondents')  may  be 
deemed  respondents  liereto^  and  l>ound  by  the  pro- 
ceedings herein,  and  that  your  petitioner's  executor 
may  have  such  further  relief  in  the  premises  as  the 
circiunstances  of  the  case  may  require,  and  to  your 
Lordship  may  seem  fit.'*  There  was  an  affidavit 
stating  that  on  the  23rd  February,  1854,  an  order 
had  been  obtained  that  service  of  the  cause  peti« 
tiou  on  the  solicitor  of  several  of  the  respondents 
sliould  be  deemed  good  service,  and  that  subse- 
quently an  order  liad  been  obtained,  bearing  date 
the  14th  July,  1854,  that  service  of  notice  of  the 
petition  on  John  Casey  be  deemed  good  service 
on  William  M*Mahon;  the  petitioner's  solicitor 
also  sending  to  the  said  William  M*Mahon,  through 
the  post  otlicei  a  copy  of  the  notice  and  general 
orders,  and  of  the  notice  of  February  28,  1854; 
that  some  of  these  services  had  already  been  made 
and  some  not.  The  affidavit  also  stated  the  grant- 
ing of  probate  to  the  petitioner. 

Leslie,  for  Francis  H.  Synge,  executor  of  the 
will  of  Francis  H.  Synge,  deceased,  the  late  peti- 
tioner in  this  matter,  moved  for  liberty  to  file  a 
petition  of  revivor  in  this  matter,  and  that  service 
of  notice  thereof  in  the  same  manner  as  service  of 
the  notice  of  the  original  petition  was  directed  by 
the  orders  of  23rd  February,  1854,  and  l4th 
July,  1854,  as  regards  the  respondents  . named 
in  said' orders,  together  with  notice  of  the  ori- 
ginal petition  and  general  orders,  and  said  orders 
on  the  respondent,  William  M'Mahon,  may  be 
deemed  sufficient. 

LaTouchey  contra — The  notice  of  motion  in  this 
ease  should  have  followed  tiie  form  of  the  order 
for  a  petition  of  revivor  settled  by  the  court,  as  in 
Wray  v.  Pollard,,{2  Ir.  Ch.  Rep.  78,)  and  the  order 
should  be  made  withbut  prejudice  to  costs. 

Masteb  of  the  RotLS.— I  will  grant  the  order 
in  the  terms  of  the  notice,  let  the  costs  be  costs  in 
the  cause,  and  the  service  of  this  notice  nany  be 
substituted  in  the  same  manner  as  service  of  notice 
of  the  petition  was  directed  by  the  previous  or- 
ders ;  and  the  respondent,  Mr.  M'Mahon,  may  be 
served  by  serving  notice  of  the  original  petition 
and  petition  of  revivor  on  John  Casey,  and  trans- 
mitting a  copy  through  the  post  to  Mr.  M'Mahon. 
♦♦  Let  Francis  Synge,  executor  of  the  will  of  Francis 
H.  Synge,  deceased,  late  petitioner  in  this  mat- 


ter be  at  liberty  to  file  a  petition,  in  the  Datnre 
of  a  petition  of  revivor,  and  let  the  said  Francis 
H.  Synge,  when  the  said  petition  of  revivor  shall 
be  filed,  be  at  liberty  to  serve  notice  on  Edward 
Synge,  Lady  Frances  Fetherstone,  Mr.  Digges 
Lal'ouche,  Charlotte  Frances  Drury,  the  Hon. 
Charles  Murray,  Edward  Kilton,  and  Anne,  bis 
wife;  William  M*Mahon,  Lieut-Col.  Archdall» 
Robert  Simpson,  and  John  Fitzgerald,  to  show 
cause,  within  eight  days  after  service  of  such 
notice,  why  the  proceedings  should  not  stand 
revived  ;  and  let  the  said  Francis  H.  Synge  be 
at  liberty,  after  the  expiration  of  said  eight 
days,  and  upon  a  certificate  of  no  cause  shown, 
to  enter  a  side-bar  rule  to  revive,  according  to 
the  form  settled  by  the  court,  and  let  service  of 
the  notice  of  the  said  original  petition  and  pe- 
tition of  revivor  on  John  Casey  be  deemed  good 
service  thereof;  on  William  M'Mabon,  serving 
a  copy  of  this  order  at  the  same  time ;  and  let 
petitioner  also  transmit  a  copy  of  the  said  no- 
tices and  of  this  order,  through  the  post-office, 
directed  to  said  William  M'Mahon,  Manches- 
ter, and  be  it  so  on  the  rest  of  the  notice."  * 


COURT  OF  QUEEN'S  BENCH. 

MfCHAELMAS    TeRM,    1854. 

Clements  v,  Russrix. — Nov.  10,  14. 

Contract  cf  affreightment — Charter  party — 
iPayment  of  dead  jreighU 
A  contracted  with  B  by  charter  party  to  carry 
from  X  to  Ya  cargo  offfoodSf  at  the  rate  of  lbs. 
per  ton  of  20  cwt^  « the  said  charterers  thereby 
agreeing  to  pay  for  240  tons  tchether  that  weigM 
should  be  shipped  or  nvt^  the  said  freight  to  be 
paid  in  cash  on  right  delivery  of  the  cargo/*  It 
was  alleged  in  the  declaration  that  said  cargo  was 
shipped  on  board  the  vessel  at  X  and  conveyed  to 
Yy  and  that  A  thae  made  a  right  delivery  of  the 
cargo.  A  sued  for  £33  0*.  9d.,  uhidh  was  the 
balance,  after  giving  credit  for  a  payment  on 
account  of  the  freight  on  240  tons.  The  defend- 
ant,  by  his  plea,  admitted  the  contract  as  alleged; 
that  the  vessel  only  received  on  board  and  carried 
to  Y  194  tons :  that  it  could  have  received  and 
carried  35  tons  more,  but  that  the  captain  of  the 
said  ship,  acting  on  behalf  of  B,  refused  to  re- 
ceive more  than  194  tons,  and  that  the  money 
credited  by  A  uas  sufficient  to  satisfy  the  freight 
on  194  tons.  Held,  that  this  defence  was  a  good 
answer  to  the  action,  inasmuch  as  the  readiness 
and  willingness  of  A  to  carry  the  entire  240  tons 
was  a  condition  precedent  to  his  right  to  recover 
dead  freight  up  to  that  amount,  and  the  defence 
showed  that  freight  had  been  paid  for  the  quantify 
actually  carried. 

This  was  an  action  for  breach  of  contract.  The 
summons  and  plaint  stated  that  by  a  charter  party, 
dated  1st  Oct.,  1853,  the  defendanU  agreed  to  hire 
a  certain  vessel  of  Jas.  ClemeuU'  (by  whose  admi- 

•  For  form  of  order  for  petition  of  revivor  see  Nasom  r. 
Peard,  {b  Ir.  Jur  347,}  aud  Lon^  v.  Lon^,  (6  Ir.  Jar. 
194.) 
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nistratrix  the  present  action  was  brought),  called  the 
*<  Minerva,"  to  carry  from  Belfast  to  Limerick  a 
cargo  of  machinery,  boilers,  and  other  goods,  at 
the  rate  of  158.  per  ton  of  20  cwt,  the  said  char- 
terers thereby  agreeing  to  pay  for  240  tons,  whe- 
ther that  weight  should  be  shipped  or  not,  the  said 
freight  to  be  paid  in  cash  on  right  delivery  of  the 
cargo;  that  said  cargo  was  on  or  about  the  10th 
November,  1852,  shipped  at  Belfast  on  board  said 
vessel,  and  thereupon  conveyed  to  Limerick,  at 
which  latter  place,  on  the  1 0th  January,  1853,  the 
said  Intestate  made  a  right  delivery  of  the  cargo  to 
the  defendants;  that  the  freight  due  to  intestate 
by  virtue  of  such  charter  party  amounted  to 
£180.  of  which  the  defendants  then  paid  intestate 
£146  1 98.  dd.,  leaving  a  balance  due  of  £33  Os.  9d., 
which  balance  still  remained  due.  The  defendants 
-pleaded  that  by  the  said  charter  party  the  intes- 
tate undertook  to  load  at  Belfast  for  defendants  a 
cargo  of  machinery,  boilers,  and  other  goods,  and 
to  proceed  with  same  to  Limerick,  and  there  (ex- 
cept as  therein  was  excepted)  safely  deliver  same 
agreeably  to  bills  of  lading,  on  being  paid  freight 
at  the  rate  of  1 5s.  per  ton,  defendants  agreeing  to 
pay  for  240  tons,  whether  that  weight  should  be 
shipped  or  not,  the  freight  to  be  paid  in  cash  on 
right  delivery  of  the  cargo  ;  that  on  the  arrival  of 
the  vessel  in  Belfast,  the  defendants  tendered  and 
offered  to  Andrew  W.  Hogan,  the  master  of  the 
vessel,  and  servant  of  said  Clements,  in  charge  of 
the  vessel,  a  cargo  of  machinery,  boilers,  and  other 
goods,  and  required  him  to  receive  same  on  board, 
to  be  carried  from  Belfast  to  Limerick,  according 
to  said  charter  party,  and  that  Hogan  refused  to 
receive  and  carry  same,  but,  on  the  contrary,  re- 
ceived on  board  only  a  portion  of  said  machinery 
and  goods  so  tendered  by  defendants,  amounting 
to  the  weight  of  191  tons  and  no  more,  and  abso* 
lutely  refused  to  receive  on  board  said  vessel,  to  be 
carried  according  to  said  charter  party,  any  other 
or  greater  portion  of  said  machinery  and  goods 
than  said  194  tons;  and  that  said  Clements  did 
not,  nor  did  any  person  in  his  behalf  at  that  or  any 
other  time,  ship  on  board  said  vessel,  to  be  carried 
as  aforesaid,  any  other  or  greater  portion  of  said 
macliinery  or  goods  than  the  said  194  tons;  that 
88  tons,  in  addition  to  the  goods  so  refused  to  be 
shipped  and  carried,  could  have  been  reasonably 
and  safely  received  and  stored  as  cargo  on  board 
said  vessel,  and  carried  safely  from  Belfast  to 
Limerick,  according  to  the  terms  of  the  said  char- 
ter party ;  and  the  defendants  paid  to  intestate 
£146  19s.  3d.  for  the  quantity  of  said  goods,  &&, 
so  carried  as  aforesaid,  being  at  the  rate  of  15s. 
per  ton  for  said  194  tons  so  shipped  and  carried,  and 
which  was  sufficient  to  satisfy  the  plaintiff's  demand. 
The  plaintiff  demurred  to  the  defence,  upon  the  fol- 
lowing grounds,  namely,  that  the  contract  mentioned 
in  the  summons  and  plaint,  and  admitted  in  the  plea, 
was  that  the  defendant  agreed  to  pay  for  240  tons  of 
the  cargo,  whether  that  weight  should  be  shipped 
or  not ;  and  nevertheless  the  plea  did  not  allege 
or  show  that  it  was  any  portion  of  the  said  con- 
tract that  Clements,  before  being  entitled  to  be 
paid  for  240  tons,  should  carry  or  receive  on  board 
said  ship  or  vessel  the  said  240  tons,  or  so  much 


thereof  as  the  said  ship  or  vessel  could  reasonably 
and  safely  receive  or  store ;  and  that  by  said 
contract  it  was  a  condition  precedent  that  said 
Clements  was  bound  to  take  and  receive  on  board 
the  said  vessel  said.  35  tons  of  cargo  in  sai^  plea 
mentioned  ;  and  also  that  said  plea  furnished  no  an- 
swer whatever  in  law  or  in  fact  to  the  non-payment 
by  defendant  for  1 1  tons  of  said  240  tons  of  said 
cargo. 

W.  M,  Gibbon  (with  whom  wsLsNapiert  Q.C.)  in 
support  of  the  demurrer. — The  plea  gives  no  an- 
swer to  the  action.  Even  if  the  defence  be  held 
good  so  far  as  the  35  tons  are  concerned,  1 1  tons 
were  required  to  make  up  the  240  tons,  for  all  that 
freight  was  to  be  paid  in  any  event ;  and  with 
respect  to  these  1 1  tons,  no  answer  has  been  at- 
tempted to  be  given.  The  defendants  were  liable 
to  the  payment  of  freight  for  240  tons  under  the 
terms  of  the  charter  parry,  and  the  remedy  of 
the  defendants  for  short  loading  was  by  a  cross 
action.  The  defendants  accepted  from  us  at  Li- 
merick the  cargo  which  we  carried,  whatever  it 
was,  and  hence  we  have  earned  the  freight  under 
the  charter  party.  Admitting  that  there  was  a 
breach  of  contract  on  the  part  of  Clements,  the 
intestate,  that  breach  did  not  go  to  the  entire  con- 
sideration, and  hence  cannot  be  pleaded  in  bar  to 
the  action.  That  principle  was  established  in  the 
case  o{  Boon  V.  El/re,  (I  H.  Bl.  273,  n.)  That 
was  an  action  of  covenant  on  a  deed,  whereby  the 
plaintiff  conveyed  to  the  defendant  the  equity  of 
redemption  of  a  plantation  in  the  West  Indies, 
with  a  stock  of  negroes  on  it,  for  an  annuity  of 
£160,  and  covenanted  for  title,  and  that  he  was 
lawfully  possessed  of  the  negroes ;  and  the  defend- 
ant covenanted  to  pay  the  annuity,  the  plaintiff 
well  and  truly  performing  all  things  on  his  part,  he 
would  pay  the  annuity  ;  an  action  having  been  sub- 
sequently brought  for  non-payment  of  theannuity^ 
a  plea,  alleging  that  the  plaintiff;  at  the  time  of 
making  the  deed,  was  not  legally  possessed  of  the 
negroes,  was  held  bad.  Lord  Mansfield,  C.  J.—. 
<<  The  distinction  is  very  clear ;  where  mutual  co- 
venants go  to  the  whole  consideration  on  both 
sides,  they  are  mutual  conditions,  the  one  pre- 
ceding the  other;  but  where  they  go  only  to  a 
part,  when  a  breach  may  be  paid  for  in  damages, 
then  the  defendant  has  a  remedy  on  his  covenant, 
and  shall  not  plead  it  as  a  condition  precedent.'* 
Mr.  Sergeant  Williams,  in  his  note  to  Porda^e  v. 
Coie,  (1  Wm.  Saund.  320  b.)  says—"  When  a  cove- 
nant goes  only  to  a  part  of  the  consideration  on 
both  sides,  and  a  breach  of  each  covenant  may  be 
paid  for  in  damages,  it  is  an  independent  cove- 
nant, and  an  action  may  be  maintained  for  a  breach 
of  the  covenant  on  the  part  of  the  defendant,  with- 
out averring  performance  in  the  declaration,"  and 
cites  Boon  v.  JE^re  in  support  of  that  proposition. 
Where  the  master  of  a  vessel  covenanted  with  a 
freighter  that  the  vessel  should  proceed  with  the 
first  convoy  from  England  for  Spain  and  Portugali 
or  either,  as  he  should  be  directed  by  the  freighter 
or  his  agents,  and  there  make  a  right  and  true 
delivery  of  the  cargo,  agreeably  to  the  bills  of 
lading,  signed  for  the  same,  and  so  take  in  a  home 
cargo^  and  make  a  right  and  true  delivery  thereof 
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at  London!  &o^  in  consideration  whereof*  and  of 
everything  above  noentioned,  the  freighter  cove- 
nanted, amongst  other  things,  to  load  the  vessel 
out  and  home,  and  pay  certain  freight  per  ton  per 
montj^  and  the  remainder  on  the  right  and  trae 
delivery  of  the  cargo,  it  was  held  that  failure  of 
the  vessel  to  proceed  with  the  first  convoy  was  the 
ground  of  a  croKS  action,  but  was  not  a  condition 
precedent,  the  breach  of  which  would  have  been 
an  answer  to  the  action  ;  and  also  that  a  cross  ac- 
tion would  lie  for  any  damage  to  the  cargo  by  the 
conduct  of  the  master  and  crew,  but  that  the  latter 
atfbrded  no  answer  to  the  action  for  freight. 
Davidson  v.  Owifnne^  (12  East,  381.)  Lord  Ellen* 
borough  there  observed — '<  The  principle  laid  down 
in  Boon  v.  Eifre  has  been  recognized  in  all  the 
fobsequent  cases,  that  unless  the  non-performanoe 
alleged  and  breach  of  the  contract  goes  to  the 
whole  root  and  consideration  of  the  covenant  bro- 
ken, it  was  not  to  be  considered  as  a  condition 
precedent*  but  as  a  distinct  covenant,  for  the 
breach  of  which  the  party  injured  may  be  compen- 
sated in  damages.'*  The  same  principle  was  recog- 
nized in  the  decision  of  the  case  of  Garrick  v. 
Bradshaw,  (10  Ir.  L.  R.  129.)  That  was  the  case 
of  a  charter  party,  whereby  the  vessel  was  to  pro- 
ceed to  Hull,  take  in  a  cargo,  and  proceed  there- 
with to  Donegal,  and  there  to  discharge  part  of  her 
cargo,  and  then  should  take  on  board  a  full  com- 
plement of  passengers,  say  three  to  every  five 
registered  tons ;  and  being  so  loaded,  should  pro- 
ceed to  Quebec,  and  deliver  the  same,  on  being 
paid  freight  at  the  gross  sum  of  £300.  It  was 
held  on  demurrer  that  the  taking  of  the  passen- 
gers on  board  the  vessel  was  an  independent  con  • 
dition,  and  not  a  condition  precedent.  \^Lefroy^ 
C.  J, — Suppose  that  in  that  case  there  had  been 
eighty  passengers  ready  to  go  on  board,  and  that 
the  cap^in  bad  refused  to  take  them.  That  ingre- 
dient would  have  been  necessary  to  bring  that  case 
up  to  the  present.]  We  contend  that  it  was  no  con- 
dition precedent  here  that  we  should  load  a  full 
cargo.  The  fact  that  the  freight  here  was  re- 
served at  so  much  per  ton,  does  not  vary  the  case 
from  what  it  would  have  been  if  a  bulk  freight  had 
been  charged,  because  the  tonnage  is  always  stated 
in  the  charter  party,  and  no  deficiency  in  the  ca^ 
pacity  of  the  vessel  was  contemplated.  We  are 
clearly  entitled  to  be  paid  for  240  tons  on  the  stipu- 
lated freight,  and  they  defendants  may,  if  they 
choose,  bring  a  cress  action  for  any  breach  of  con- 
tract on  our  part.  [They  also  cited  Stavers  v. 
(lurUng,  (3  B.  N.  C.  356)  5  Glazehrook  v.  Wood* 
row,  (8  T.  R.  366.)] 

T,  Oraydon  and  J,  D.  Fiizgerald,  Q.  C^  con- 
tra. — It  is  not  a  reasonable  construction  of  the 
present  contract,  that  the  defendant  should  be  held 
liable  to  pay  for  240  tons  in  any  event,  whether 
carried  or  not.  The  flight  is  declared  to  be  pay- 
able on  the  right  delivery  of  the  cargo.  The  words 
<*  whether  shipped  or  not,**  accompanying  the  sti- 
pulation about  the  240  tons,  deariy  relate  to  the 
acts  of  the  defendant ;  and  if  through  their  default 
the  cargo  is  not  shipped,  then  they  become  liable 
on  that  contract,  but  if  on  the  other  hand,  the  non- 
shipment  is  occasioned  by  the  default  of  the  ship 


owner,  they  are  not  in  that  case  bound  to  pay  for  the 
240  tons,  in  consequence  of  the  default  of  Clements 
in  the  due  performance  of  the  contract. — Crozier 
V.  Smith,  (1  M.  &  G.  41 5.)  De  SilvaU'r,  Kendall,  (4 
M.  &  S.  42.)  There  Lord  Ellenborough  said,  «<By 
the  policy  of  the  law  of  England,  freights  and  wsges 
strictly  so  called,  do  not  become  due  until  the  voy- 
age has  been  performed  ;  but  it  is  competent  to  the 
parties,  to  a  charter  party  to  enter  into  an  express 
stipulation,  in  such  a  manner  as  to  control  the  gene- 
ral operation  of  law.    If  the  charter  party  be  sileat 
the  law  will  demand  a  performance  of  the  voyage,  for 
no  freight  can  be  due  until  the  voyage  be  completed." 
Grubb  V.  M-Kenna,  (1  Ir.  Jur.  288.)    The  word 
*<  load"  in  this  charter  party  is  used  in  the  sense  by 
the  ship  owner,  that  he  will  receive  and  convey  the 
cargo  so  loaded  for  shipment,  and  that  the  defen- 
dants should  provide  the  goods  to  be  carried  or 
loaded  by  the  former.     The  plea  was  that  the  ship 
could  have  safely  carried  thirty-five  tons  in  addition, 
and  therefore  the  default  was  that  of  the  owner, 
and  not  of  the  defendants ;  and  to  hoki  them  lisble 
to  pay  for  the  240  tons,  would  be  in  effect  to  make 
them  pay  for  the  default  of  the  plaintiff.    The 
breach  of  contract  on   Clement's  part  here  went 
to  the  whole  consideration,  and  is  a  good  answer 
to  an  action  founded  on  the  special  contract,  and 
the  only  question  which  would  then  arise,  would  be 
relative  to  the  right  of  the  plaintiff  to  recover  ;ira 
raia,  but  the  plaint  here  admits  a   payment  for 
every  ton  actually  delivered.^  The  case  which  is 
chiefly  relied  on  is  Garrick  v.  BradihaWf  but  that 
will  be  found  not  to  bear  out  the  proposition  now 
contended  for.    The  question  of  non-performance 
of  a  condition  precedent  could  not  have  arisen  in 
that  case^  for  the  freight  was  to  be  paid  at  the  port 
of  loading.     But,  in  addition  to  that,  the  declara- 
tion averred  that  the  plaintiff  was  ready  and  willing 
to  receive  the  passengers  which  the  defendant  ten* 
dered,  and  which  was  in  fact  an  averment,  that  he 
performed  the  contract  as  far  as  it  was  in  his  power. 
Then  on  the  other  hand,  there  was  an  absolute  refusal 
by  the  ship  owner  to  perform  his  part  of  the  contract 
\Lefroy,  C.J.^l  recollect  that  in   Campbell  v. 
Jones,  (6  T.  R.  570),  which  was  decided  subse- 
quently to  the  case  of  Boon  v.  Eyre^  Asbhurst,  J. 
recognises  the  distinction,  that  where  a  contract  has 
been  partially  executed,  in  case  it^  divisible,  the 
whole  cannot  be  set  aside,  on  account  of  the  non- 
performance of  the  residue,  and  that  wiH  take  the 
case  out  of  the  class  of  Boon  v.  Eyre.    I  made  a 
note  of  that  case  in  6  T.  R.,  when  I  was  a  student 
reading  law  in  the  Temple,  soon  after  it  had  been 
decided ;  the  distinction  appeared  rational,  and  it 
has  been  since  recognised.]    In  the  early   case  of 
Bright  v.  Cowper,  (1  Brownlow,  R.  21 ;)  capture  of 
part  of  the  cargo  by  pirates,  was  held  to  be  a  good 
defence  to  an  action  on  the  charter  party,  and  that 
case  was  recognised  by  Grose,  J.  in  Cook  v.  Jen- 
nings (7  T.  R.  381.)     In  Ritchie  v.  Atkinson  (10 
East.  296),  Bayley,  J.  in  holding  that  in  that  case 
the  delivery  of  a  complete  cargo  was  no  condi- 
tion precedent  to  the  payment  of  freight,  distin* 
guishes  that  from  Bright  v.  Walker.    **  In  Bright 
V.  Walker,  an  entire  sum  was  to  be  paid,  and  there^ 
fore,  unless  the  plaintiff  was  entitled  to  receive  the 
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wbole,  he  could  not  receive  any  part  Unless  there 
was  a  performance  of  the  whole,  for  which  that 
sum  was  to  be  paid,  which  there  was  not,  he  could 
receive  nothing."  He  then  shows  that,  In  that  par- 
ticular case,  there  was  no  such  intention  apparent, 
as  that  the  delivery  of  a  complete  caigo  should  be 
a  condition  precedent  to  the  recovery  of  freight 
actually  carried.  Here  the  delivery  of  240  tons, 
or  as  much  thereof  as  was  tendered  for  shipment, 
was  a  condition  precedent  to  the  right  of  action  in 
respect  to  the  freight.  In  Abbott  on  Shipping, 
483,  the  rule  is  thus  stated  with  respect  to  the  case 
in  which  a  part  only  of  the  stipulated  sum  may  be 
claimed.  **  First,  when  the  ship  has  performed  the 
whole  voyage,  but  has  brought  a  part  only  of  the 
merchant's  goods  in  safety  to  the  place  of  destina- 
tion ;  and  secondly,  when  the  ship  has  not  per- 
formed the  who)e  voyage,  but  the  master  has 
ddivercd  the  goods  to  the  merchant  at  a  place 
short  of  the  port  of  destination.''  After  stating 
the  opinions  of  several,  that  when  a  vessel  is  char- 
tered at  a  specific  sum  for  the  whole  voyage,  no 
apportionment  of  freight  can  take  place  as  the  au- 
thor observes.  '*  But  probably,  if  the  question 
should  arise  again,  the  determination  of  it  would 
depend  upon  the  particular  terms  of  the  charter 
party;  for  without  a  very  precise  agreement  for 
that  purpose,  it  seems  hard  that  the  owners  should 
lose  the  whole  benefit  of  the  voyage,  when  the  ob* 
ject  has  been  in  part  performed,  and  no  blame  is 
imputable  to  them."  That  is  not  the  present  case, 
where  the  owner  of  the  vessel  refused  to  receive 
part  of  the  cargo.  However,  though  we  submit 
that  there  is  no  authority  that  an  apportioned 
freight  could  be  recovered  under  circumstances 
like  the  present,  that  question  does  not  arise  here. 
Stavers  v.  Curlings  has  b^en  relied  on  by  the  other 
side,  as  an  authority  to  show  that  the  contracts  are 
independent,  but  that  case  is  not  analogous  to 
this ;  and  then  Tindal,  C.  J.  observes :  *<  The  rule 
baa  been  established  by  a  long  series  of  decisions  in 
modern  times  that  the  question,  whether  covenants 
are  to  be  held  dependent  or  independent  of  each 
other  is  to  be  determined  by  tlie  intention  and 
meaning  of  the  parties,  as  it  appears  in  the  instru* 
ment,  and  by  the  application  of  common  sense  to 
each  particular  case,  to  which  intention  when  once 
discovered,  all  technical  terms  must  give  way." 
And  he  then  cites  Lord  EUenborough's  words  in 
Ritchie  v.  Atkinson^  as  to  the  mode  of  discovering 
that  intention.  He  proceeds  to  show  how  unjust 
it  would  be,  in  the  case  then  before  him,  that  by 
reason  of  a  small  deficiency,  all  the  profit  should 
be  lost  to  the  ship ;  that  the  slightest  carelessness 
should  be  visited  with  the  loss  of  the  entire  con- 
tract. This  present  case  was  not  one  of  mere  care- 
lessness, but  of  an  absolute  refusal  to  perform  the 
terms  of  the  contract.  Glaz^ook  v.  Woodrow 
was  likewise  a  case,  where  according  to  the  reason 
of  the  thing,  the  covenants  were  independent.  But, 
if  that  principle  applies  here,  even  though  he  re- 
fused to  carry  23i)  of  the  240  tons,  the  plaintiff  would 
be  entitled  to  succeed  in  this  action.  At  all  events, 
the  refusal  to  perform  his  part  of  the  contract, 
ought  to  be  held  to  amount  to  a  rescission  of  it, 
according  to  the  rule  as  laid  down  in  2  Smith's  L.  C. 


13,  and  supported  by  Rohson  v.  Drumnumd^  (2  B« 
&  Ad.  303.)  in  which  case  a  pro  rata  freight  would 
alone  be  payable.  A  sensible  construction  might 
be  given  to  the  present  contract  by  holding  it  to  be 
divisible  into  two  parts — ^namely,  first  a  contract 
for  the  conveyance  of  the  goods  generally  at  15s. 
per  ton ;  and  secondly,  a  stipulation  that  at  all 
events  240  tons  should  be  shipped.  The  right  to 
enforce  the  latter,  would  of  course  depend  upon 
the  performance  to  the  owner  of  the  condition  pre* 
cedent,  of  being  ready  to  receive  on  board  the 
cargo  in  question.  He  also  cited  EUen  v.  Topp^ 
(6  Exch.  Rep.  422.) 

Napier,  in  reply. — The  principle  of  Boon  v. 
Eyre  fully  applies  to  this  case,  as  the  breach  relied 
on  did  not  go  to  the  entire  consideration.  The 
stipulation  here  was  not  to  carry  a  full  and  com- 
plete cargo.  The  meaning  of  the  contract  was 
only  to  take  such  a  cargo  as  the  ship  could  reason- 
ably contain,  and  for  that  the  plaintiff  was  entitled 
to  be  paid  a  pro  rata  freight,  provided  that  a  round 
sum  equivalent  to  freight  for  240  tons  were  paid  at 
all  events.  According  to  the  argument  of  the 
ddendants,  we  should  lose  as  much  tot  refusing  one 
ton  out  of  the  240,  as  if  we  refused  to  carry  more 
than  half  that  quantity.  Had  we  received  the 
thirty 'five  tons,  which  it  is  alleged  that  we  refused, 
there  would  still  have  been  eleven  tons  short  of 
240 ;  and  yet  in  that  event,  it  is  evident  that  we 
should  have  been  entitled  to  freight  for  240.  The 
damage  which  we  should  suffer  by  being  deprived* 
of  the  benefit  of  this  contract,  would  be  greater  in 
amount  than  what  we  should  be  liable  to  make 
good  in  a  cross  action,  and  that  directly  brings  the 
case  within  Boon  v.  Jbyre. 

LsFBOT,  C.  J. — This  case  comes  before  the  court 
upon  a  demurrer  taken  by  the  plaintiff,  to  the  de  • 
fence  pleaded  by  the  defendants.  This  was  an 
action  brought  for  the  recovery  of  certain  freight 
alleged  to  be  doe  on  foot  of  a  contract,  to  carry  and 
deliver  a  cargo  of  240  tons,  and  freight  is  demanded 
just  as  if  that  cargo  had  been  carried.  There 
is  no  allegation  in  the  plaint  that  the  owner  was 
ready  and  willing,  and  had  ofiered  to  carry  a  full 
cargo  so  as  to  entitle  him  to  that  sum ;  but  that 
which  is  so  omitted  in  the  plaint,  and  might  have 
been  matter  of  demurrer,  is  specially  alleged  as 
matter  of  defence,  as  it  was  in  Boon  v.  Eyre.  The 
defendants  in  effect  say  this,  <*  You,  by  your  own 
default,  have  disentitled  yourself  to  be  paid  for 
240  tons ;  your  right  to  payment  must  be  r^nlated 
either  by  the  general  law  of  the  land,  or  by  special 
contract.  We  hired  you  to  carry  the  full  cargo 
she  would  carry  ;  a  certain  portion  of  this  only  you 
took  on  board,  and  a  portion  remained  over,  which 
you  did  not  take  on  board  and  carry,  but  on  the 
contrary,  you  refused  to  carry  and  deliver  the 
same ;  and  accordingly  you  did  not  do  that  which, 
according  to  the  law  of  the  land,  would  have  en- 
titled yon  to  freight."  Is  there  anything  in  the 
special  contract  in  its  terms,  entitling  the  plaintiff 
to  the  payment  of  freight,  to  which  he  would  not  be 
so  entitled  by  the  general  law  of  the  land?  The 
construction  of  this  instrument  ought  to  be  accord- 
ing to  the  rule  laid  down  by  Lord  Kenyon,  in  one 
of  the  cases  which  ibllowcd  after  Boon  v.  Eyre^ 
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nearly  id  the  tame  terms  in  which  Tindal,  C.J.  after- 
wardg  stated  the  same  rule  in  Stavers  v.  Curling-^ 
namely,  that  the  intention  of  the  parties  should  be 
collected  from  the  particular  instrument.  Now, 
what  was  that,  and  what  were  the  relative  duties 
of  the  parties  here  contracting?  This  was  a  con* 
tract  for  the  carrying  of  articles  of  a  peculiar 
kind,  and  which  being  cumbersome,  the  carriage 
would  be  iestimated  not  so  much  by  the  weight,  as 
by  the  size  and  form  of  them.  It  was  therefore  in 
reference  to  that  very  important,  that  the  attention 
of  each  of  the  parties  should  be  directed  to  the 
capacity  of  the  ship  for  the  stowage  of  goods  of 
that  kind  and  nature ;  the  contract  was  not  merely 
with  reference  to  the  weight  of  the  goods  per  ton, 
but  the  capacity  of  the  ship  was  taken  into  account, 
and  while  the  one  party  was  bound  to  carry  such 
a  cargo  as  the  ship  would  cari'y,  so  the  other 
was  entitled  to  have  such  a  cargo  to  carry  as  the 
ship  was  competent  to  carry.  The  owner  of 
the  ship  was  to  take  care  that  his  ship  did  not 
go  on  a  nugatory  voyage,  but  should  be  assured 
of  sucli  a  freight  as  would  pay  him  for  the  use  of 
the  ship;  and  he  therefore  stipulated,  that  if  the 
defendants  should  not  provide  a  cargo  to  the  extent 
at  which  he  rated  the  capacity  of  his  ship,  he 
should  be  paid  as  for  a  cargo  of  240  tons.  He 
thereby  secured  to  himself,  that  he  should  be  paid 
for  that  cargo,  and  that  the  other  should  provide 
that  cargo,  or  pay  for  the  deficiency.  But  who 
was  to  be  answerable  for  default  ?  Surely  it  was  the 
party  who  ought  to  have  provided  a  proper  cargo. 
But  suppose  that  he  did  provide  such,  what  then 
became  the  duty  of  the  other  ?  Why,  to  carry  the 
cargo  so  provided  and  thus,  whether  it  were  more 
or  less  than  240  tons,  to  entitle  himself,  if  equal 
or  lessi  to  payment  at  the  rate  of  240  tons,  and  if 
more  than  the  prescribed  limit,  then  to  payment 
pro  rattty  according  to  the  weight  of  the  cargo. 
Thus,  at  all  events,  he  was  to  be  secured  for  240 
tons ;  and  if  it  proved  to  be  more,  then  to  have  ex- 
tra freight.  But  was  there  any  stipulation,  that  ic 
case  the  loading  of  a  cargo  to  that  extent  was  pre- 
vented, the  person  refusing  to  carry  the  cargo  so 
provided,  should  have  the  same  security  as  if  no 
cargo  had  been  provided?  Here  such  a  cargo 
was  provided ;  and  was  the  one  party  to  be  de« 
prived  of  the  benefit  of  having  that  carried,  and  the 
other  to  be  paid  as  if  it  were  deficient  ?  That  would 
in  efiect  pervert  the  meaning  of  the  clause,  which 
was  intended  by  way  of  security,  and  we  should  mis- 
construe the  real  contract  between  the  parties.  As 
my  brother  Moore  observed  early  in  the  case,  this 
contract  provided  for  the  case  of  the  contract  fall- 
ing short  of  240  tons,  without  the  default  of  the* 
shipowner ;  and  it  also  provided  for  the  case  of  the 
cargo  exceeding  240  tons,  in  which  case  the  freight 
should  be  paid  pro  rata  ;  but  the  two  stipulations 
were  quite  consistent  with  each  other ;  namely,  the 
one  providing  for  the  shipment  falling  short  of  what 
the  ship  could  carry,  and  the  other  giving  ad- 
ditional remuneration  if  over  240  tons.  The  one 
was  the  minimum^  but  it  was  not  to  be  construed 
to  deprive  the  party  of  the  maximum^  in  case  the 
skip  should  carry  over  the  minimvm  cargo.  Now 
looking  at  the  construction  of  this  contract  and  Che 


general  state  of  the  law,  we  are  of  opinion  that  the 
plaintifi*  is  not  entitled,  under  the  circumstances,  aa 
appearing  to  us  on  this  demurrer,  to  benefit  by  hia 
own  default  by  availing  himself  of  a  proviso  in 
the  contract,  which  could  only  refer  to  a  state  of 
things  to  arise  through  the  default  of  the  shipper ; 
but  I  would  add,  in  accordance  with  the  judgment 
of  Ashhurst,  J.,  to  which  I  have  already  adverted, 
that  when  the  contract  is  of  that  sort  which  is  in 
part  executed  by  the  mutual  eoncsrrenee  of  the 
parties,  you  may  apportion  it.  The  parties,  by 
their  own  acts,  may  apportion  the  eontract,  and  the 
demand  can  be  reduced  by  what  remains  in  the  un- 
fulfilled part  of  the  contract.  So  here  the  defen- 
dants are  entitled  to  say  that  the  plaintiff  was  not 
entitled  to  more  than  a  rateable  pertton  of  his  de- 
mand, and  this  has  already  been  paid.  This  de- 
murrer must  therefore  be  overruled. 

Cbampton,  Perbin^  and  Moobs,  J.  J.,  con* 
curred. 

Demurrer  overruled* 


COURT  OF  EXCHEQUER. 

Michaelmas  Tebm,  1854. 

[Reported by  Becbisb  L.Flemiho,  Esq.  Barrister-at-Law  J 

Power  v.  The  Poor  Law  Commissiomerb. 

November  18. 

Landlord  and  Tena n t —  T^ease —  Waste  —  Tendv 
— Condition — Covenant — Poor  Law  Commis^ 
noners^ 

A  lease  made  by  ike  plaintiff  to  the  dpfendnnis  fitr 
2 1  years,  contained  the  folUnoing proviso  : — "  /^ro- 
viaed  also^  that  if  the  said  commissioners^  their 
successors  or  assigns,  shall  be  desirous  to  give  up 
or  surrender  the  said  houses,  messuages^  lands 
and  tenements  hereby  demited^  at  any  time  within 
the  said  period  of  twenty-one  yearn  thereby  granted^ 
and  of  such  their  or  ms  desire  shall  give  twelve 
months^  previous  notice  thereof  in  writing  to  the 
said  (plaintiff,)  or  on  paying  twelve  months  rent  of 
said  premises  in  advance  unto  the  said  (plaintiff,} 
and  in  such  case  all  arrears  of remtbeing  duly  paid f, 
the  covenants  and  agreements  on  the  part  of  the  com  » 
missioners,  their  successors  or  assigns^  observed  and 
performed^  the  lease  and  every  ctausey  matter,  and 
thing  therein  eontainedy  shall  at  the  expiration  of 
the  said  twelve  months  in  such  notice  expressed^ 
determine^  and  be  utterly  void,^*  Sfc.  The  Utise 
also  contained  a  recital  that  the  premises  were 
taken  for  the  accommodation  of  paupers^  and  a 
clause  to  keep  them  in  repair.  The  defendants 
having  taken  possession^  made  sevet  al  alterations 
in  the  premises  for  that  purpose^  such  as  removing 
kilns  andtr  ees;  but  all  these  things  were  done  with 
the  knowledge  of  the  plaintiffl  Previous  totke  isi 
November 1 1 852,  the  defendants  gave  twelve  months 
notice  to  the  plaintiff  of  their  intention  to  give  up 
the  premises  ;  upon  that  day  the  clerk  of  the  union 
waited  on  kim,  offering  him  the  renty  and  saying 
that  he  came  to  give  up  the  premises*  The  ptain^ 
tiff  having  refused  to  take  up  the  possession,  upon 
the  ground  that  the  defendants  had  committed 
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'  dUapidoHonst  the  clerk  refused  to  give  Ae  moneys 
and  the  plaintiff  brought  an  action  to  recover  the 
rent  due  up  to  tfie  \tt  ofNovembery  1853. 
Held,  that  the  alteratiotis  in  the  premieee  being  ne* 
cessary  for  the  purposes  for  which  the  premises 
were  taken^  the  defendants  had  complied  with  the 
terms  of  the  lease. 
Held  also^  that  under  the  circumstances,  the  tender 

of  the  rent  was  a  good  tender. 
This  was  an  action  upon  a  lease,  bearing  date  the 
9th  December,  1848,  and  it  was  brought  to  reco- 
ver the  sum  of  £160,  the  amount  of  one  year's 
rent,  op  to  the  1st  November,  1853,  alleged  to  be 
doe  and  owing  out  of  a  house,  garden,  plot  of 
ground,  and  other  premises,  situate  in  the  town  of 
Cashel,  and  demised  for  the  term  of  tweuty-one 
years,  from  the  1st  November,  1848,  by  the  plain- 
tiff to  the  defendants.  The  defendants  pleaded 
that  they  had  given  twelve  calendar  mouths  notice 
in  writing,  previous  to  the  Ist  November,  1852,  to 
the  plaintiff  of  their  intention  to  surrender  to  him 
on  the  said  day  the  demised  premises,  pursuant  to 
a  proviso  contained  in  the  said  lease,  whereby  the 
said  lease  became  void.  The  plaintiff  replied  that 
the  lease  contained  the  foUowiug  proviso  :  — '*  Pro- 
vided also,  that  if  the  said  commissioners,  their 
successors  or  assigns,  shall  be  desirous  to  give  up 
or  surrender  the  said  houses,  messuages,  lands  and 
tenements  hereby  demised  at  any  time  within  the 
said  period  of  twenty-one  years  hereby  granted, 
and  of  such  their  or  his  desire  shall  give  twelve 
months  previous  notice  thereof  in  writing  to  the 
said  Michael  Power,  his  executors,  administrators, 
or  assigns,  or  on  paying  twelve  months  rent  of  said 
premises  in  advance  unto  the  said  Michael  Power, 
his  executors,  administrators,  and  assigns ;  and  in 
such  case  all  arrears  of  rent  being  duly  paid,  the 
covenants  and  agreements  on  the  part  of  the  com- 
missioners, their  successors  or  assigns,  observed 
and  performed,  the  lease,  and  every  clause,  matter, 
and  thing  therein  contained,  shall,  at  the  expira- 
tion of  the  said  twelve  months  in  such  notice  ex- 
pressed, or  on  payment  of  said  twelve  months  rent 
in  advance,  determine  and  be  utterly  void  to  all 
intents  and  purposes,  in  like  manner  as  if  the 
whole  of  the  said  term  of  twenty -one  years  had 
been  ran  out  and  expired,  anything  in  these  pre- 
sents contained  to  the  contrary  in  anywise  notwith- 
standing ;**  and  the  replication  further  stated  that 
the  defendants  covenanted  to  pay  the  yearly  rent 
half  yearly,  on  every  1st  of  May  and  Ist  of  No- 
vember, and  that  they  would,  during  the  conti« 
Duanoe  of  the  demise,  preserve,  uphold,  and  main- 
tain and  keep  the  demised  premises,  with  the 
appurtenances,  and  every  part  thereof,  and  all  im- 
provements made  and  to  be  made  thereon,  in  good 
and  sufficient  order,  repair,  and  condition  ;  and  at 
the  end  of  the  term  or  other  sooner  determination 
of  the  demise,  would  so  yield  up  the  premises  to  the 
plaintiff.  It  further  alleged  that  on  the  1st  of 
November,  18j2,  the  sum  of  £80  became  due  for 
a  half  year's  rent,  and  was  not  paid  or  tendered  to 
the  plaintiff  on  or  before  the  last  mentioned  day  ; 
and  further,  that  the  defendants,  up  to  the  1st  of 
November,  1852,  did  not  preserve  the  premises  in 
repair  and  condition,  but,  on  the  contrary,  severed 


several  fixtures  and  removed  them,  and  that  they 
continued  so  removed  until  the  commencement  of 
the  present  action ;  and  further  alleged  that  they 
had  permitted  considerable  waste  to  take  place  in 
the  garden  and  premises.  The  following  issues 
were  directed : — Ist  Whether  the  proviso  was  as 
set  forth  in  the  replication.  2nd.  Whether  the  de- 
fendants by  the  deed  in  question  covenanted  with 
the  plaintiff  as  set  forth  in  the  replication,  drd. 
Whether  the  sum  of  £80,  or  any  other  sum,  was 
due  to  the  plaintiff  for  rent  on  the  1st  November, 
1852 ;  and  whether  such  sum  was  paid  or  tendered 
before  that  day  to  the  plaintiff.  4th.  Whether 
after  the  making  of  the  lease,  and  during  the  con^ 
ti nuance  of  the  demise,  and  before  the  1st  day  of 
November,  1852,  any  and  what  fixtures,  which 
were  afiixed  to  the  demised  premises,  were  pros- 
trate and  severed,  or  removed  from  the  premises ; 
and,  if  so,  whether  thej  continued  to  be  so  during 
the  2nd  November,  1852.  5th.  Whether  on  the 
same  day  the  demised  premises,  or  any  part  of 
them,  were  ruinous  or  in  decay  for  want  of  needful 
and  proper  repairs,  contrary  to  the  provisions  of 
the  lease.  6th.  Whether  the  defendants,  upon  that 
day,  tendered  to  give  up  the  premises  in  good  and 
sufficient  repair,  according  to  the  provisions  of 
the  deed,  '<and  offered  to  pay  the  rent  on  said 
day '  (the  latter  clause  was  added  at  the  trial  by 
leave  of  the  judge).  7th.  Whether  the  sum  of 
£160,  or  any  part  of  it,  was  due  by  the  de- 
fendants to  the  plaintiff  at  the  commencement  of  the 
action.  The  plaintiff  went  into  evidence  of  the 
alleged  dilapidations,  and  proved  that  the  defend* 
ants  had  made  several  alterations  in  the  building, 
and  cut  down  trees  growing  in  the  plot  of  grouid 
let  to  them  ;  and  it  was  proved  that  they  had  made 
these  alterations  to  accommodate  paupers,  that 
being  their  object  in  obtaining  the  lease  of  the 
premises,  and  that  these  alterations  were  made  with 
the  knowledge  of  the  plaintiff,  who  was  himself  a 
Poor  Law  Guardian.  At  the  close  of  the  plaintiff's 
case,  it  was  urged  on  behalf  of  the  defendants  that 
the  covenants  in  the  lease  should  be  construed 
with  regard  to  the  subject  matter  and  object  of  the 
demise,  and  that  no  greater  alterations  or  dilapida- 
tions had  been  made  in  the  premises  than  were 
consistent  with  the  terms  of  the  lease,  and  the  un- 
derstanding between  the  parties  when  it  was  made. 
It  appeared  that  the  Clerk  of  the  Union  had 
waited  upon  the  plaintiff  with  the  rent,  telling  the 
latter  that  he  wanted  to  surrender  the  premises  to 
him,  but  that  the  plaintiff  refused  to  accept  the 
possession,  and  handed  him  a  list  of  dilapidations  ; 
and  that  the  Clerk  of  the  Union  did  not  give  the 
plaintiff  the  rent,  aii  he  refused  also  to  take  up  the 
premises.  The  jury  found  the  first  and  second 
issues  for  the  plaintiff;  as  to  the  3rd,  they  found 
that  upon  the  1st  of  November,  1852,  the  sum  of 
£80  was  due  to  the  plaintiff  for  rent ;  that  said 
sum  was  not  paid  then,  and  that  such  sum  was 
not  tendered  on  or  before  that  day,  because, 
although  it  was  offered  by  the  defendants  upon 
that  day,  their  offer  was  accompanied  with  a  con- 
dition that  the  plaintiff  should  accept  possession  of 
the  premises.  As  to  the  4th,  that  the  defendants 
removed   off  the  premises  the  kiln   in  qqestioa 
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some  shutters,  a  rack,  a  manger,  and  a  pump,  for 
which,  howerer,  a  tank  was  substituted.  5th  for 
the  defendants  and  6th  for  the  plaintiff.  7th,  that 
£110  was  due  to  the  plaintiff  at  the  commencement 
of  the  action.  His  Lordship  reserved  leave  to  the 
defendants  to  have  a  general  verdict  entered  for 
them,  if  the  court  above  should  be  of  opinion  that 
they  were  not  bound  to  do  more  than  yield  up  the 
premises  in  the  state  in  which  they  had  been  put 
by  the  defendants  for  the  purpose  of  an  auxiliary 
workhouse,  for  which  they  had  been  taken.  A 
oonditional  order  having  been  obtained  for  this 
purpose, 

R.  Armstrong^  Q.  C^  showed  cause. — It  was  not 
competent  for  the  defendants  to  have  given  up 
possession  of  these  premises,  leaving  them  out  of 
repair.  In  Friar  v.  Gra^,  (5  Exch.  584,)  the  plain- 
tiff demised  to  the  defendant  a  coal  mine  for  forty- 
two  years,  at  a  yearly  rent,  subject  to  certain 
covenants  to  be  performed  by  the  lessee,  provided 
that  in  case  the  latter  should  wish  to  give  up  pos> 
session  of  the  premises  at  the  end  of  the  first  eight 
years  of  the  term,  he  should  give  the  lessor  eight 
months  notice,  and  then,  '<  all  arrears  of  rent  being 
paid,  and  all  and  singular  the  covenants  and  agree- 
ments on  the  part  of  the  lessee  having  been  obser- 
ved and  performed,"  that  the  lease  should  at  the  end 
of  the  eighth  year  be  utterly  void  (but  without  pre- 
judice to  any  security  for  breach  of  covenant) ;  and 
it  was  held  by  the  Court  of  Exchequer  Chamber, 
that  the  performance  of  all  the  covenants  in  the 
lease  was  a  condition  precedent  to  the  tenant's 
right  to  determine  the  lease.  This  decision  was 
affirmed  by  the  House  of  Lords,  (4  H.  of  Lords 
Cases,  569).  The  proviso  in  the  present  case  was 
exactly  similar  to  that  in  Friar  v.  Gray,  At  the 
trial  the  case  of  Doe  d.  Dallon  v.  Jones,  (4  B.  and 
Ad.  126,)  was  relied  upon  by  the  other  side,  but 
that  case  is  distinguishable  as  referring  only  to 
permienve  not  commissive  waste,  and  that  is  the 
only  case  in  the  books  at  all  supporting  that  view 
of  the  question.  [ Peni^fathery  ^. — Although  cer- 
tain alterations  were  made  in  the  premises  by  the 
defendants,  it  does  not  clearly  appear  that  the 
materials  were  actually  removed  from  the  premises.] 

J?.  Pennefather,  (with  him  Lynch^  Q,  C,)  contra. 
.—At  the  time  of  making  this  lease,  the  plaintiff 
was  a  Poor  Law  Guardian,  and  it  was  well  known 
to  him  that  this  house  was  taken  as  an  auxiliary 
workhouse,  and  for  that  purpose  only.  The  alte- 
rations made  in  the  premises  were  absolutely  ne- 
cessary  for  the  purposes  for  v^hich  it  was  taken ; 
and  it  does  not  appear  that  the  plaintiff  made  any 
objection  to  these  alterations  until  the  very  last 
day  before  the  rent  was  due,  wheu  the  Clerk  of 
the  Union  offered  him  possession.  The  case  of 
Friar  v.  Gray  is  by  no  means  identical  with  the 
present  case,  for  that  was  a  lease  of  a  coal  mine, 
a  thing  requiring  extreme  care ;  and  in  such  cases 
regard  must  be  had  to  the  subject  matter  of  the 
demise,  for  instance,  in  Slavers  v.  Curling,  (SB. 
N*  C.  355),  where  the  plaintiff,  being  captain  of  a 
South  Sea  whaler,  undertook  to  go  a  whaling,  and 
entered  into  certain  covenants  in  reference  to  the 
cargo  and  conduct  of  the  ship  ;  and  the  defendant 
covenanted  that  upon  the  performance  of  these 


covenants  he  would  pay  him  a  certain  proportion 
of  the  cargo,  it  was  held  that  the  plaintiff's  cove- 
nants were  independent,  and  that  the  performance 
of  them  was  not  a  condition  precedent  to  the  fulfil- 
ment of  the  agreement  by  the  other  party.  A 
similar  principle  may  be  found  in  Pordage  v.  Cole, 
(1  Saund.  319,  c).  Young  v.  Maniz,  (6  Scott, 
277).  In  Doe  d.  Dalton  v.  Jones,  tliere  was  a 
covenant  to  keep  the  demised  premises  in  repair, 
with  a  proviso  for  entry  in  case  of  breach ;  and 
although  it  was  proved  that  the  defendant  made 
several  alterations  in  the  windows,  doors,  &C.,  yet 
it  was  held  that  no  forfeiture  was  incurred.  In 
that  case  the  alterations  made  were  not  such  as  were 
contemplated  at  the  time  of  the  demise^  whereas  in 
the  present  case  the  premises  could  not  have  been 
used  for  the  purposes  for  which  they  were  taken, 
unless  these  alterations  had  been  made.  It  woald 
have  been  impossible  to  have  put  the  premises  in 
precisely  the  same  condition  they  were  in  at  the 
commencement  of  the  demise.  [^Greene,  B, — Is  it 
clear  that  this  was  a  good  case  of  tender,  the  offer 
of  the  rent  having  been  accompanied  witli  a  condi- 
tion, viz.,  the  taking  up  of  the  premises  ?]  It  was 
not  considered  at  the  trial  as  a  simple  case  of 
tender ;  but  the  question  was,  whether  or  not  the 
defendants  had  not  the  power  to  tiiake  these  alte- 
rations, they  having  been  made  withiu  the  know* 
ledge  of  the  plaintiff? 

J.  Murphy  in  reply. — The  only  tender  of  the 
rent  was  thus  made — '<  If  you  will  take  up  the 
premises,  I  will  pay  you  the  rent;*'  and  the  plain- 
tiff, considering  the  state  of  dilapidations,  refused 
to  take  up  the  premises.  [^Greene,  B, — The  ac- 
ceptance by  the  lessor  does  not  appear  to  have 
been  necessary  in  order  to  determine  the  demtsep 
If  the  words  were,  as  it  appears — *<  I  am  come  to 
pay  the  rent,  and  give  up  the  possession,"  the 
payment  of  the  rent  could  hardly  be  considered 
as  clogged  with  a  condition.]  Payment  of  the 
rent  was  necessary ;  and  in  order  to  establish  that, 
there  must  be  evidence  of  a  legal  tender. 

P£i«NBFATHXB,  B.* — This  cssc  iuvolvcs  a  ques- 
tion of  considerable  importance,  at  least  to  the 
Poor  Law  Commissioners.  The  action  was  brought 
to  recover  the  amount  of  one  year's  rent  up  to  the 
1st  of  November,  1853,  alleged  to  be  due  out  of 
certain  premises  taken  by  the  Poor  Law  Guardians 
of  Cashel ;  and  the  question  is,  whether,  in  conse* 
quence  of  what  has  taken  place  between  the  parties 
on  and  before  the  1st  November,  1852,  the  lease 
in  question  has  or  has  not  been  determined  upon 
that  day.  It  appears  that  in  the  year  1848,  the 
plaintiff,  being  possessed  of  certain  premises  in 
or  near  the  town  of  Cashel,  of  which  no  par- 
ticular description  is  given  in  the  lease,  entered 
into  a  negotiation  with  the  Poor  Law  Guardians 
of  that  district,  who  were  desirous  to  take  the 
house  in  question  as  an  additional  workhouse  for 
the  union  ;  and  accordingly  an  instrument  was  pre- 
pared, which,  after  reciting  the  purppse  for  which 
these  houses  were  to  be  taken  (which  is  a  most  im* 
portent  portion  of  the  lease),  and  that  the  Poor 
Law  Commissioners  had  agreed  to  pay  the  yearly 

•  Pigot,  C.  B.  was  absent. 
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rent  of  X116,  and  after  providiag  that  the  demise 
ahould  be  for  a  term  of  twenty-one  years,  con- 
tained a  clause  for  the  purf^ose  of  determining  the 
lease  within  a  shorter  period,  providing  that,  upon 
service  of  twelve  months  previous  notice  to  the 
lessor,  bis  executors,  admiuistrators,  and  assigns, 
or  upon  paying  twelve  months'  rent  in  ad- 
vance^ all  arrears  of  rent  being,  and  all  agree- 
ments and  covenants  on  their  part  being  per- 
formed, tbe  lease  should  at  the  expiration  of  twelve 
months  become  null  and  void.  It  appears  that 
twelve  months'  notice  in  writing  was  duly  served 
upon  the  plaintiff  previous  to  the  1st  of  November, 
lQ6Stf  «|ion  the  part  of  the  commissioners,  stat- 
ing their  intention  to  siffrender  the  premises,  and 
pay  all  the  rent  then  due ;  thereby  intimating  that 
all  the  covenants  had  been  performed  by  them,  as 
contained  in  the  lease.  Upon  the  1st  of  Novem- 
ber, 1852,  the  guardians  gave  directions  to  their 
clerk  to  pay  to  the  plaintiff  the  rent  that  *was 
due  npon  that  day,  and  to  give  up  possession  of  the 
premises  to  the  plaintifl^  and  they  gave  him  a 
cheque  npon  the  bank  for  £116  to  enable  Kim  to 
do  so.  The  clerk  of  the  union  accordingly  went  to 
the  plaintiffi  and  toM  him  that  he  came  to  pay  the 
rent,  and  give  up  possession  of  the  premises ;  but 
the  plaintiff,  tftdnkiog  it  right  to  examine  the  state 
of  the  premises,  proceeded  to  do  so  before  accept- 
ing the  rent*  Unquestionably  the  plaintiff  was  not 
bound  to  accept  the  possession  of  the  premises, 
except  the  rent  had  been  tendered  ;  and  he  had  a 
right  10  examine  whether  or  not  the  premises  had 
been  dilapidated ;  and  if  they  proved  to  be  out  of 
repair  oootrary  to  the  terms  of  the  agreement  as 
t!ootained  in  the  lease,  be  would  not  have  been 
bound  to -ace^  the  possession.  Upon  the  other 
htmit  if  the  premises  were  not  dilspidated,  and  if 
ihejr  were  in  repair  according  lo  Hie  temu  of  the 
ceiUractf  m  entered  into  by  the  defendants  with 
himi  be  had  no  right  to  refuse  to  take  up  possession, 
or  to  refuse  to  acoept  the  rent  upon  the  allegation 
4kat  they  were  out  of  repair.  Now  let  us  consider 
what  were  the  transactions  between  the  parties, 
ihat  is  to  say  the  derk  of  the  union  and  the  plain- 
tiff;  and  there  appears  to  be  no  question  as  to  the 
&els»  The  derk  went  to  the  latter,  intending  to 
pay  the  rent  due,  and  to  give  up  possession  of  the 
premises.  During  bis  conference  with  the  plaintiff 
be  cashed  the  cheque^  showing  his  full  intention  of 
pi^ng  the  rent  due,  and  offln'ing  the  money  to  the 
plaintifl^  who  refosed  to  take  up  the  po^ession.  Two 
things  were  to  be  done  by  the  clerk,  to  pay  the 
rent,  and  give  np  the  premises.  It  was  not  like 
the  ordinary  case  of  tender,  as  there  waa  something 
more  to  be  done  on  betfa  sides.  The  pkintiff  had 
no  right  to  inoomber  the  commissioners  with  terms 
not  contsined  in  the  lease,  and  on  the  other  hand 
the  clerk  of  the  union  had  no  right  to  clog  the  ten- 
der with  unfair  conditions.  Let  us  consider  what 
was  done.  The  plaintiff  says  that  he  will  not  take 
-up  the  possession;  and  he  accordingly  refuses  to  re* 
oeive  the  oMMiey,  insisting  npon  a  condition  to  this 
effect,  that  the  premises  should  be  put  into  what  he 
considered  to  be  repair — that  they  should  be  re- 
stored  to  their  former  condition ;  and  with  that 


dilapidations,  showing  that  he  intended  to  hold  the 
commissioners  liable.  If  payment  had  then  been 
made  by  the  clerk,  it  might  liave  been  considered  that 
he  had  yielded  to  the  plaintiff's  demand ;  but  we 
cannot  regard  wlmt  passed  between  them  as  a  con- 
dition annexed  by  the  clerk  to  the  payment  of  the 
rent,  but  rather  as  a  repudiation  by  the  plaintiff  of 
the  condition  contained  in  the  lease,  the  perfor- 
mance of  which  the  clerk  had  a  right  to  demand. 
If,  instead  of  what  the  plaintiff  did,  he  had  said,  **  I 
will  not  receive  this  money  until  you  give  me  secu* 
rity  that  the  premises  shall  be  repaired,  and  that 
the  clerk  had  then  refused  to  make  the  tender, 
could  it  be  said  tliat  the  clerk  had  imposed  a  con<* 
dition,  or  that  it  had  been  imposed  by  the  plaintiff? 
This  leads  the  court  to  consider  as  to  whether  or 
not  the  state  of  the  premises  justified  the  plaintiff 
in  adding  such  a  condition  to  the  terms  of  the 
agreement.  Under  the  terms  of  the  lease  it  appears 
that  these  premises  were  intended  for  an  auxiliary 
workhouse ;  and  1  would  say  this,  that  by  the  con- 
'  tract  itself,  as  it  existed  between  the  parties,  all 
changes  in  tlie  premises  that  might  be  necessary  for 
the  accommodation  of  paupers  might  have  been 
made.  There  appears  lo  have  been  wine- vaults 
and  lime-Mlnj*,  which  as  such  were  useless  to  the 
guardians.  There  was  a  garden,  which  might  have 
been  necessary  for  the  exercise  or  recreation  of  th^ 
paupers  ;  and  is  it  to  be  said  that  the  commissioners 
were  to  take  such  care  of  the  fruit-trees,  and  to 
shut  out  the  paupers  from  the  enjoyment  of  air  and 
light.  It  is  clear  that  they  were  not  bound  to  do 
any  such  thing.  Certain  issues  have  been  settled 
in  this  case ;  and  I  am  sorry  to  be  obliged  to  re- 
peat au  observation  that  I  have  made  upon  previous 
occauons,  that  really  the  settlement  of  issues  by  a 
judge,  who  cannot  understand  the  relative  right  of 
the  parties,  must  in  many  cases  occasion  a  frustra- 
tion of  justice :  and  that  if  the  parties  cannot  agree 
to  settle  between  themselves  what  issues  are  to  be 
tried,  it  is  vain  to  suppose  that  a  judge  can  do  so 
in  such  a  manner  as  to  answer  the  ends  of  justice* 
As  to  the  fourth  issue  (for  I  pass  over  the  preced- 
ing ones),  the  object  of  it  was  to  ascertain  whether 
during  the  con  tin  nance  of  the  demise  any  fixtures 
were  prostrate  or  severed, — it  does  not  aay — con* 
trary  to  tiie  terms  of  the  agreement  as  contained 
in  the  lease :  therefore  I  must  say,  that  the 
finding  upon  that  issue  appears  to  me  to  be  imma- 
terial to  the  question  of  the  case :  not  leaving  to  the 
jury  any  question  as  to  the  effect  of  the  demises, 
but  proposing  an  absolute  question  as  to  whether 
or  not  certain  articles  had  been  prostrated  or 
severed.  The  counsel  who  conduoted  the  case  for 
the  defendants  at  the  trial,  contended  that  some 
alteration  should  be  made,  and  this  led  the  Chief 
Baron  to  make  an  alteration  in  the  sixth  issnck  It 
is  impossible  to  sustain  the  finding  upon  the  fourth 
issue,  having  regard  to  the  true  construction  of  this 
lease :  and  we  are  also  of  opinion,  that  the  verdict 
as  found  npon  the  sixth  issue,  must  be  changed  into 
a  verdict  for  the  defendants.  We  are  of  o\  inion 
that  the  rent  of  these  premises  was  siibsUutlallj 
offered  to  the  plaintiff,  and  that  no  condition  was 
attached  to  the  offer ;  but  that  a  condition  m  s  an* 


tiew  be  presents  to  the  derk  of  the  union  a  list  of  oexed  by  the  plaintifi^  and  therefore  that  his  reitisnl 
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to  take  up  the  possession  was  altogether  unwar- 
ranted. Tliere  must,  therefore,  be  a  general  ver- 
dict for  tfie  defendants. 

HiCBABDS,  B.  concurred.  *, 

Grfenb,  B.— xMy  brother  Pennefather  haaudealt 
xi'ith  the  circumstances  of  the  case  so  fully,  that  I 
feel  it  unnecessary  to  add  anything  more. 

BuU  accordingiy, 
— ♦ — 

ROLLS  COURT. 
[Reported  by  Riohd.W.  Gamble*  Esq.  Barmter.8t  Law.] 

Poor  Law  Commissiorsrs  r.  Fitzobrald, 

(CAiXRD  Tbr  Kriobt  OF  GhYV. y^November^  10. 

Practice'^  Co9t$ —  Tojfation^  Bri^^DocU" 

ments  entered  as  read. 


the  several  deeds  taken  down  as  read.  These  deeds 
were  unneccissary,  and  were  put  intd  the  brief  con* 
trary  to  what  was  requiredLjpy  the  157th  General 
Order  of  1843,  which  required  that  in  no  brief 
should  long  statements  of  deeds  be  inserted,  witlioat 
an  actual  necessity,  and  that  in  the  taxation  of  the 
costs  the  Taxing  Master  should  keep  this  order  Id 
view,  and  should  look  into  every  brief,  and  disallow 
all  costs  improperly  or  unnecessarily  incurred  in 
preparing  the  same  or  consequent  thereon. 

Hughes^  Q.  C — It  Is  admitted  by  the  notice  that 
a  review  of  the  taxation  could  not  be  granted  with- 
out amending  the  order  of  the  4tb  of  FebrcMry,  bj 
striking  out  the  deeds ;  but  it  would  be  ai^  injustice  to 
us  to  do  so*;  for  when  a  party  oomet  to  Ike  court  for 
liberty  to  draw  money  lodged  in  this  way,  your  Lord- 
ship would  not  act  on  a  mere  statement  of  the  party* 


^M^k^M  ^^  ^  ^^s:^^  ^^^^  -•-  K*  J.—  A    J  A    '"'F  '»'""'"  "»«'  "C*  »"  ■  mere  MawneuK  oi  ioe  pai 

Whertcna  mohon  made  tn  February  io  draw  out ,  but  would  require  the  deed,  to  be  produMd^     It 
purchau  muney  wluch  had  been  lodged  tn  court  |  ^„  ^corded  by  the  Register  that  tbe  deed,  were 

t^^faJ7Z7idZ7^JT  Tt^:-,?",  "^ '  "»d.  if  L  there^uld  be  no  qoeetion  » ,. 
f*^  t        i^  referring  to  the  Itlle  of,  ^he  propriety  of  charging  them.    As  to  the  wcoud 

the  party  applying  w^  entered  «  r««fc    Bm>   brief  baving^been  givfn  !ut.  it  wa.  in  conwquence 
of  these  deeds  tn  full  were  allowed  on  taxation^      -  .     ...  "^     -  .©  .••  .     •^    _    ' 

and  a  motion  in  November  to  review  the  taxation^ 
and  amend  the  ord^r  5y  striking  out  the  deeds, 
was  refused, 

hlZlt^  Zl-fon  L^^'^^7  ^  r'""*   of  February  amended,  tbi.  application  i.  mad. 

i^fJ^T^kyZil  A      ^^'""^•HT   l«t«-    It  .bould  hare  been  made  within 
allowed,  as  the  court  does  not  approve  of  the 

practice  of  counsel  handing  over  their  briefs  to 

another  to  move  for  them. 

In  this  matter  the  Poor  Law   Commissioners  had 

purchased  some  land  from  the  Knight  of  Glyn,  and 

had  lodged  the  purchase*money  in  court,  pursuant 

to  the  statute.     The  Knight  of  Glyn  afterwards  , 

applied  by  petition  to  the  Rolls  for  payment  of  the   ^^  ^^^7  substantial  reasons  for  this  rule;  for  when 


of  the  illness  of  the  counsel  to  whom  it  was  first 
given* 

Master  op  thb  Roixs. — So  far  as  that  part  of 
the  notice  which  seeks  to*  have  the  order  of  tbe  4tb 

too 
R  reason^ 

able  time  after  the  hearing  of  the  motion.  Accord- 
ing to  the  98th  General  Order  of  Lwd  St.  Leonards, 
this  would  not  have  been  late,  if  made  six  days 
after  motion.  The  Role  saya  that  all  applieattons 
to  amend  tbe  notes  of  a  decree  or  order  shall  bo 
made  not  later  than  the.  sixth  day  after  the  aaoie 
shall  have  been  pronounced  by  the  court     There 


money  so  lodged  ovter  to  C.  H.  Minchin  in  part  dis 
f  barge  of  an  incumbrance  vested  in  him,  and  affect* 
ing  the  lands  purchased.  On  hearing  of  the  peti- 
tion the  Master  of  the  Rolls — to  save  the  expense 
of  a  reference — directed  an  advertisement  for  claim- 
ants to  send  in  their  claims  for  such  purchase-mo- 
ney. No  claims  having  been  sent  in,  the  petition  was 
re-entered  for  hearing,  and  a  brief  made  out  and 
given  to  counsel,  but  he  became  unwell,  and  could 
not  attend,  and  another  brief  was  given  to  another 
counsel.  An  order  was  made  dated  the  4th  of  Fe- 
bruary, 1854,  directing  that  the  purchase-money 
should  be  paid  to  the  said  C.  H.  Minchin,  and  that 
the  Commissioners  should  pay  to  the  Knight  of  Glyn 
tlie  costs  of  the  motion.  No  question  was  raised  on 
the  motion  as  to  the  title  of  the  Knight  of  Glyn. 
When  the  costs  were  lodged  for  taxation  two  briefs 
-were  charged  as  briefs  of  the  motion,  each  of  110 

-petgeBy  which  vonsist^d  of  full  copies  of  the  several 
deeds  reUHMig  to  the^itle  of  the  Knight  of  Glyn  in 
the  purehased  property,    the  title  to  which  was 

-etated  in  the  petition.  These  briefs  were  allowed 
on  taxation,  on  the  grounds  that  the  deeds  so  briefed 
were  entered  on  the  order  of  February,  1854,  as 
havinff  l>een  raad  on  the  motion. 

JS^Pennefather  now  moved  for  a  review  of  the  tax- 
ation as  to  item  No.  d5 — Brief  of  110  sheets,  £11; 
Ko.  38— Brief  of  lit  sheets,  £11}  and,  if  neces- 
sary  for  the  por^Kise  of  such  review,  that  the  order 

of  February,  1854, might  be  amended  by  striking  out 


the  application  to  amend  is  made  within  a  reaaooablo 
time  afterthebearingof  the  case,  thejudge  bat dl the 
facts  in  hia  recollection,  and  oonsequeotly  knowt 
how  to  deal  with  it.  This  case  just  shows  how  in- 
convenient  it  would  be  to  adopt  a  different  praeUce^ 
for  I  cannot  now  remember  the  facts  of  the  caae  as 
then  moved,  whereas  if  this  application  had  been 
made  in  April  or  May  last,  I  would  reeoUact  the 
facts,  and  be  able  to  say  if  anything  had  been  dooe 
inadvertently.  Whenever  I  am  satisfied  that  deeds 
are  sought  to  be  entered  as  read  only  to  aecnmolate 
costs,  I  do  not  permit  thein  to  be  entered.  If  In 
this  case  I  had  referred  the  matter  to  the  Master 
for  a  report,  instead  of  making  the  order  which  I 
did,  all  the  deeds  would  have  been  set  out  in  the 
schedule  to  the  Master's  report,  and  the  expense 
would  have  been  much  greater.  I  made  the  order 
for  an  advertisement  for  claimants  expressly  to  save 
the  expense  of  a  reference  to  the  Master.  It  first 
struck  me  as  strange  that  there shoold  bo  two  bri^ 
but  that  was  accounted  for  by  the  illness  of  ooonsel^ 
If  this  was  a  story  trumped  up  to  aecumiihite  costs, 
it  would  be  another  matter ;  but  this  does  not  ap- 
pear here,  and  I  do  not  like  the  practice  of  ooonsiBl 
handing  over  their  briefs  to  other  eoansel  to  move 
for  them.  I  am  not  deciding  that  a  pabHc  company 
should  in  ev^  case  be  charged  with  copies  ck  all 
such  deeds;  perhaps,  under  other  drouswtanoss,  I 
would  disallow  theim,  but  I  cannot  do  it  here,  I 
musty  -therefore,  reftiae  this  motion  with  costs. 
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COURT  OF  COMMON  PLEAS. 

MicHACLMAS  Term,  1854, 

[Reported  by  William  Bopbb,  Esq.  and  Tbeodobb 
RrLABD,  Esq.  Barristera-at-Ltw.] 

Phillips  tr.  M*Evot. — November  17. 

Practice— Motion  without  notice— 16  Sf  17  Vic. 
cap,  1  Idy  sec  50. 

A  motion  that  leave  be  given  to  the  officer  of  the  court 
to  inem^  the  name  of  the  next  friend  of  a  lunatic 
plaintiA"  %n  the  eummons  and  plaint  after  it  has 
been  jtledt  must  be  on  notice. 

Sidney  moved  that  the  name  of  the  next  friend  of 
a  lunatic  plaintiff  might  be  inserted  in  the  rannnon^ 
and  plaint,  which  was  already  on  the  file.  The  de- 
fendant was  not  aware  of  the  error,  as  he  did  not 
know  that  the  plaintiff  was  a  lunatic ;  and,  as  he 
would  not  be  prejudiced  by  the  step,  no  notice  of 
the  motion  had  been  given  to  him. 

Pbr  Curiam. — The  motion  should  have  been  on 
notice,  and  must,  therefore,  be  now  refused. 

■  No  rule, 

Shaw  v,  Harris. — November  17. 
Practice — Motion  to  change  venue — Costi, 


and  additions  made  thereto,  prior  to  a  certain  voy- 
age on  which  it  was  intended  to  be  sent  by  the 
plaintiff  m  soon  as  possible  ;  and  the  plnintiff  hav- 
ing employed  Messrs.  Barr  &  Shearer,  ship-buiM* 
ers  of  Anirossaii  aforesaid,  to  make  such  repairs 
and  additions,  and  having,  during  the  progress 
thereof,  and  in  order  to  save  time  and  expense,  re* 
quired  to  forward  with  the  utmost  possible  despatcfi 
a  message  to  said  Messrs.  Barr  and  Shearer  rela- 
tive  to  the  repairing  of  the  said  ship,  and  to  the  ef- 
feet  that  the  ves^I,  meaning  the  said  vessel,  slioiHd 
be  completed  without  the  delay  ^eonsequ'eiitdn  M- 
tering  the  decks ;  that  the  deo4Mir#ere  nel^  to  he  hU 
tered ;'  that  fir"  deal  was  a  tln^ber  gQod  enoRgh  for 
the  repairs;  that  the  ship,  meHuing  the  said  ship, 
was  not  to  be  classed ;  and  that  a  telegraphic  re* 
ply  was  required.  And  (lie  defendarits,  being  con- 
tractors for  transmitting  and  conveyii>g  messages 
by  Magnetic  Telegraph  from  and  to  Dublin  and 
Belfast  in  Ireland,  and  Ardrossan  in  Scotland  afore- 
said, and  several  other  places  in  Ireland,  Sc'otland, 
and  England^  it  was,  on  the  17th  day  of  February, 
1854,  agreed  between  the  plaintiff  and  the  defend- 
ants that,  in  consideration  of  the  plaintiff  paying  to 
the  defendants  the  sum  of  nine  shillings  and  nine 
Where  a  motion  on  behalf  of  the  defendant  to  change  P^^^  iterling,  the  defendanU  would  imniediately. 
the  venue  was  refusel  the  costs  were  made  costs   '^  "^'^  '/*  |^«  forenoon  of  said  day,  transmit  and 


in  the  cause  if  the  plaintiff  succeeded^  but  in  no 
event  was  the  defendant  to  get  costs* 

J.  B.  Murph^t  for  the  defendant,  moved  to  change 
the  venue  in  this  action  from  Dublin  to  Limeri<^ 
CD  the  groond  that  the  witnesses  lived  near  the  lat- 
ter place. 

BarrUi  contra,  urged  that  there  would  be  a  great 
iiyury  <K«oe  to  the  plaintiff  if  the  trial  of  tiie  cause 
was  postponed  uutil  the  Spring  Assises,  and  cited 
J*lanagan  v.  Reynolds^  {b  Ir»  Law  Rep*  336.) 

MoNAUAM,  C.  J. — The  question  is  as  to  the  ba- 
lance of  convenience,  and,  where  that  is  even, 
the  right  of  the  plaintiff  must  not  be  interfered 
with.  As  to  the  costs,  in  no  case  is  the  defendant 
to  get  them,  but  the  plaintiff  may  if  he  succeeds. 

Rule  refused* 

Btrre  V,  Magnetic  Telegraph  Compart. — 
November  20. 

Practice — Several  Pleas — Abth  General  Order. 
To  an  action  f Of  unliquidated  damages  Jbr  a  breach 
of  contract^  the  defendants  pleaded  that  the  con^ 
tract  bfiing  a  qualified  out,  and  not  abeobdey  as 
stated  in  the  plaint^  was  not  broken^  and  that  they 
had  tendered  a  return  of  the  considerationt  which 
they  had  also  lodged  in  courts  in  full  discharge  of 
the  action.    Judgment  was  marked  by  the  plain- 
tiff' under  the  45ih  General  Order^  as  no  rule  to 
plead  sevetal  matters  had  been  taken  out.    .Upon 
a  station  to  set  aside  this  judgment,  it  was  Held, 
that  the  plea,  uas  double^  and  that  the  judgment 
s/iould  nof.Jbfi  set  aside  except  on  terms* 
The  cauSiB  of  action  stated  in  the  summons  and 
plaint  was—'*  That  the  plaintiff,  being  the  owner 
of  a  certain  ship  or  vessel  called  the  '  Success,' 
which  had  been  put  into  dock  b%  Ardrossan,  in 
Scotland,  for  the  purpose  of  having  certain  repairs 


convey  by  telegraph  to  the  said  Messrs.  Barr  and 
Shearer,  at  Ardrosan  aforesaid,  the  said  message 
in  tlie  abbreviated  form  and  words  following,  that 
is  to  say :  *  Richard  Byrne,  Dublin,  to  B»irr  and 
Shearer,  ship  builders,  Ardrossan.  Complete  **  Sue- 
'  cess"  without  delay ;  don't  alter  decks;  fir  ought  to 
I  wear  her  out ;  no  class ;  telegraphic  reply ;'  and  al- 
though,  pursuant  to  said  agreement,  the  plaintiff 
paid  to  the  said  defendants  the  said  sum  of  money, 
and  delivered  to  them  the  said  message  for  such 
immediate  transmission,  ftc,  and  did  all  other  mat- 
ters, &C.,  on  his  part,  &c,  yet  the  defendants,  dis- 
regarding their  said  agreement,  did  not,  uor  would 
immediately,  or  at  all  on  said  day,  transmit  or  con- 
vey by  telegraph  such  message  aocording  to  the 
tenor  of  their  said  agreement,  and  have  not  since 
done  so,  but,  on  the  contrary,  on  the  day  aforesaid^ 
and  thence  hitherto,  not  only  failed  and  neglected 
so  to  do,  but  afterwards,  to  wit,  on  the  same  day, 
falsely  and  untruly  represented  to  the  plaintiff  that 
they  had  duly  transmitted  and  oooveyed  bv  tele- 
graph the  said  message  as  aforesaid,  thereby  de* 
oeiving  the  plaintiff,  and  preventing  Idm  from  hav- 
ing the  said  message  otherwise  transmitted  and  con- 
veyed to  the  said  Messrs.  Barr  and  Shearer,  by 
reason  of  which  breach  of  contract  and  misrepre- 
sentation great  additional  and  unnecessary  ex|)enso 
in  relation  to  the  repairs  of  said  vessel  was  entailed 
upon  and  borne  by  the  plaintiff,  and  he  was  put  to 
considerable  loss,  expense,  and  inconvenience,  or. 
account  of  the  increased  delay  and  detention  of  said 
vessel  occasioned  thereby,  as  well  as  by  the  depri- 
vation of  the  benefit  and  advantage  of  having  said 
^  essel  ready  to  go  out  to  sea  on  her  said  intended 
voyage  at  an  earlier  period,  to  the  plaintiff  s  da- 
mage of  £500,  the  particulars  of  which  are  abcive. 
set  forth,''  &c.  To  this  statement  of  4i  cause  of  ac- 
tion tlie  defendants  pleaded  the  following  defence 
as  a  single  plea :  *'  That  it  was  not  agreed  between 
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the  plaintiff  and  said  company  that  the  said  com- 
pany would  transmit  the  message  in  the  summons 
and  plaint  mentioned  in  manner  and  form  as  the 
said  plaintiff  has  alleged  in  his  said  summons  and 
plaint.  And  said  defendants  further  say  the  only 
promise  and  undertaking  made  by  the  said  defend- 
ants in  relation  to  the  said  message  was,  that  said 
message  should  be  transmitted  if  the  state  of  the 
weather  and  atmosphere  were  such  ns  th^t  same 
would  pass  by  the  wires  necessarily  used  for  that 
purpose,  and  that  said  company  would  guard  as 
much  as  possible  against  mistakes,  but  could  not 
hold  themselves  responsible  for  any  that  might  oc« 
cur,  and  the  defendants  say  they  did  duly  transmit 
said  messfige  from  Dublin  to  Belfast,  being  the  first 
station  in  the  route  by  which  said  message  was  to 
go,  that  said  message  being  unintelligible  to  the 
servant  of  the  company  at  Belfast,  he  endeavoured 
by  a  telegraphic  communication  with  the  Dublin 
servant  to  obtain  an  explanation  thereof,  that  im« 
mediately  after  said  message  passed  along  the  wires 
to  Belfast  as  aforesaid,  the  state  of  the  atmosphere 
became  such  that  said  wire  would  not  convey  said 
message  for  explanation,  nor  would  the  wires  be- 
tween Belfast  and  Ardrossao  convey  said  message 
to  its  destination  had  same  been  intelligible  to  said 
clerk  at  Belfast,  and  in  manner  aforesaid  it  became 
and  was  impossible  for  said  company  to  transmit 
said  message  to  Ardrossan,  without  any  neglect  or 
breach  of  contract  on  the  part  of  said  company  i 
and  as  to  the  alleged  false  representation  in  said 
summons  and  plaint  imputed  to  said  defendants, 
they  say  that  said  plaintiff  was  truly  informed  that 
said  message  had  been  duly  transmitted  from  Dub- 
lin, but  that  as  the  wires  had  been  deranged  by  the 
change  of  weather  no  reply  was,  or  could  have  been 
received,  and  that  it  was  presumed  that  said  message 
had  reached  its  destination,  all  which  was  true:  and 
the  said  de/ettdanU  further  say  that  afterwards^  and 
before  the  commencement  of  this  action,  and  so  soon 
as  they  learned  that  said  message,  by  the  inevitable 
accident  aforesaid,  had  not  reached  its  destination, 
the  said  company  tendered  and  offered  to  return  to 
the  plaintiff  the  said  sum  of  9s.  9d.,  so  paid  by  him, 
and  in  the  summons  and  plaint  mentioned,  but 
which  he  refused  to  accept,  and  the  said  defendants 
now  biing  said  sum  into  court  in  Juli  discharge  of 
this  action^  and  deny  their  liability  to  any  further 
amount^  and  ;b1so  deny  that  the  plaintiff  sustained 
any  furtlier  or  greater  amount  of  damage  by  the 
failure  of  said  message."  The  plaintiff  treated  this 
defence  as  several,  and  marked  judgment  under  the 
45th  General  Order.  The  defendants  now  moved 
that  the  judgment  be  set  aside  as  irregularly  and 
improperly  marked,  as  the  matters  of  the  plea  con- 
stituted but  one  defence  to  each  part  of  the  com- 
plaint. 

Fitzgibbon^  Q,  C,  (with  him  Lynch^  Q.  C.,)  for 
the  defendant. — There  is  but  one  set  of  facts  men- 
tioned, and  these  constitute  but  one  defence  to  the 
whole  cause  of  action.  The  plaintiff  should  have 
moved  to  set  the  defence  aside;  and  not  have  marked 
judgment  in  a  case  of  this  kind. 

M'Donoughf  Q.  C,  and  B.  Cojt,  contra.— -The 
cause  of  action  is  single,  but  the  defence  is  four-fold, 
ifirst,  there  is  a  traverse  of  the  contract  5  secondly, 


a  contract  is  alleged  of  i  diffbrent  nature  from  that 
stated  by  us,  namely,  a  qualified  and  not  an  absolute 
one.  [^Monahan,  C7.  J, — A  denial  of  the  contract, 
and  a  denial  of  any  contract  having  been  entered 
into  in  the  manner  alleged,  would  be  a  single  de- 
fence and  not  a  double.]  Perhaps  so,  but  it  would 
be  a  bad  pleading,  as  the  latter  would  be  an  argu- 
mentative denial  of  the  former.  The  third  defence 
is,  that  the  change  of  weather  exonerated  them  from- 
fulfilling  the  contract ;  the  fourth  defence  is  a  ten- 
der. [^Monahan^  C,  J, — We  think  the  first  three 
amount  only  to  a  denial  of  the  contract  as  alleged  ; 
but  we  wish  to  hear  wliat  can  be  said  on  the  fourth.^ 
This  is  clearly  a  tender,  and  to  the  whole  cause  of 
action,  and  does  not  come  under  section  58  of  the 
Common  Law  Procedure  Act,  for  it  is  only  where 
the  tender  is  to  part  that  it  may  be  pleaded  without 
leave.  [They  cited  Barrett  v.  Dearly  (8  Dowl.  P. 
C.  18)  ;  Hodges  v.  Lord  UtchJUld,  (2  Dowl.  P.  C- 
741 ;  8.  c.  3  Moore  and  Scott,  201.)] 

Lynchy  Q.  C,  in  reply. — The  first  part  of  the  de* 
fence  is  a  statement  of  a  contract,  not  a  traverse. 
[P<er  Curiam — We  wish  to  hear  you  upon  tl>e 
question  of  tender.]  There  is  no  tender,  but  a  wil- 
lingness to  return  the  money  paid,  as  the  considera- 
tion for  it  failed.  It  does  not  refer  to  general  da- 
mages, hot  merely  to  the  damages  included  in  the 
contract  pleaded.  [^Monahan^  C.  •/. — The  actioD 
is  not  brought  to  recover  the  9s.  9d.,  but  damages 
for  a  breach  of  contract.  Jackson^  J. — The  plea 
amounts  to  this— you  have  suffered  damage  to  the- 
amount  of  Os.  dd.,  and  here  it  is.]  It  is  not  an 
answer  to  the  damages,  but  a  statement  thai  the  de- 
fendant did  everything  that  he  was  bound  to  do. 
[Torrensy  •/. — Is  there  any  case  of  unliquidated 
damages  where  there  is  a  tender  allowed.  Mona^ 
Many  C.  ./.—  If  the  9s.  94^  had  not  been  brought 
into  court,  then  it  might  not  have  been  a  tender.] 

Per  Ccsiam. — We  propose  to  set  aside  the  ju^- 
ment,  but  the  defendants  must  pay  the  costs  of  the 
motion  and  take  short  notice  of  trial,  and  must  fur- 
nish to  the  plaintiff  a  copy  of  the  company's  charter 
within  three  days,  upon  payment  of  scrivenery  feea. 
The  part  of  the  defence  relating  to  the  tender  must 
be  struck  out. 

Bnle  aeeordingl^m 

Nugent  v.  CoorEB— iViw.  22,  23,  25. 
Right  of  way — Right  of  way  of  necessity. 

A  right  of  way  of  necessity ^  to  land  surrounded  by 
other  lands,  is  created^  as  well  in  the  case  where 
the  grantor  grants  the  reversion  ejfpectant  on  the 
determination  of  outstanding  leases  in  the  sur- 
rounding lands,  himself  retaining  a  similar  re^ 
version  in  the  land  surrounded,  as  where  the 
grantor,  being  in  actual  possession,  gi'ants  the 
surrounding  lands  themstlves,  relaitnng  the  lands 
surrounded  ;  although  at  the  time  of  such  grant 
the  tenant  of  the  land  surrounded  has  another 
way  of  access  thereto,  to  continue  during  his 
lease. 

In  this  case  an  action  of  trespass  had  been  brought 
by  direction  of  the  Commissioners  for  the  Sale  of 
Incumbered  Estates,  to  try  the  title  of  the  defen* 
dant  to  a  right  of  w^ay  over  a  portion  of  the  lands 
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of  Kintealy  to  another  portion  of  said  lands  called 
**  Gorman's  Farm,"  for  the  sale  of  which  a  })etition 
had  been  presented  to  the  Incambered  Estates 
Court.  The  date  of  the  alleged  trespass  was  the 
23rd  Februai^,  1854.  The  defendant  filed  several 
defenees.  and  the  first  of  them— *^n  the  justification 
alleged  in  which  the  case  was  ultimately  decided, 
was  as  follows . — **  That,  at  the  time  of  the  alleged 
trespass,  the  defendant  was  the  tenant  and  occu- 
pier of  a  certain  other  portion  of  the  lands  called 
Kinaealy,  lately  occupied  by  one  Terence  Gorman, 
next  adjoining  the  land  of  the  plaintiff*,  and  then 
held  and  was  possessed  of  his  said  portion  of  land 
as  tenant  thereof  to  the  Earl  of  Lei  trim  and  Lord 
Clements,  and  that  one  Austin  Cooper,  who  died 
in  the  year  1630,  was,  at  the  time  of  his  decease 
and  of  making  his  will  as  hereinafter  mentioned, 
aeized  io  fee-simple  of  both  of  the  said  portions  of 
said  lands,  with  their  respective  appurtenances; 
that  said  Earl  of  Leitrim  and  Lord  Clements,  upon 
the  death  of  said  Austin  Cooper,  became  and  were, 
under  the  will  of  said  Austin  Cooper,  dated  the 
28tb  July,  1880,  and  signed  and  published  by  him 
in  presence  of  three  witnesses,  pursuant  to  the 
statute,  seized  in  fee  of  both  said  portions  of  land 
(subject  to  a  leasing  power) ;  that  Lords  Leitrim 
and  Clements  being  so  seized,  on  the  6th  January, 
1848,  by  deed  conveyed  said  portion  of  said  lands 
in  summons  and  plaint  mentioned,  together  with 
other  portions  of  said  lands,  as  more  particularly 
delineated  in  a  map  on.  the  margin  of  said  deed, 
and  whereon  is  likewise  delineated  a  certain  way 
to  the  Dublin  and  Malahide  high  road  (t.  e,  the 
way  in  dispute),  to  one  John  Wills  in  fee,  whose 
estate  in  said  lands  the  plaintiff  now  has ;  and  that 
ai  th0  time  oj  t^id  conveyance  the  said  Lords  Lei- 
trim and  Clements,  and  their  tenants  for  the  time 
being  of  said  portions  of  land  held  and  occupied 
by  defendant,  not  having  any  other  way  to  9aid  last 
mentioned  poi  tion  of  land  otheitoise  than  from  and 
out  of  the  eaid  high  road  through  and  over  the  said 
plainliff^s  portion  of  land  ;  that  by  reason  thereof, 
aaid  Lords  Leitrim  and  Clements,  and  their  te- 
nants, and  defendant,  as  such  tenant  and  occupier 
as  aforesaid,  after  such  conveyance  necessarily  had, 
and  of  right  ought  to  have  had,  and  still  to  have  a 
convenient  way  to  his  said  portion  of  land  from 
said  high  road  through  and  over  the  plaintiffs  said 
portion  of  land ;  and  that  said  Lords  Leitrim  and 
Clements,  and  the  tenants  and  occupiers  of  de- 
fendant's portion  of  land,  and  defendant,  as  such 
occupier  as  aforesaid,  after  said  conveyance  had 
and  were  acoustomed  to  have,  and  of  right  ought 
to  have  had,  and  defendant  being  still  tenant  and 
occupier  of  the  said  portion  of  land,  still  of  right 
ought  to  have  a  certain  necessary  way  for  them- 
selves and  himself,  their  and  his  tenants  on  foot, 
and  with  horses  and  carts,  through  and  over  the 
plaintiffs  portion  into  the  defendaat's  portion  of 
said  lands,  to  go  and  return  at  all  times  for  the  ne- 
cessary use  and  occupation  of  said  defendant's 
land,  the  same  being  tiie  nearest  and  most  conve- 
nient way  over  plaintiffs  land  to  the  defendant's 
land."  The  following  facts,  bearing  upon  the  point 
in  this  case,  whidi  appeared  in  evidence,  will  be 
more  clearly  understood  by  referring  to  the  an- 
nexed plan:--i 
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The  fee-simple  of  the  lands  of  Kinsealy  had,  prior 
to  the  year  1807,  belonged  to  two  different  pro- 
prietors— the  Earl  of  Dorchester  and  Mr.  Tighe. 
Austin  Cooper,  in  the  year  1807,  purchased  the 
fee  of  Lord  Dorchester's  portion,  of  which  Gor- 
man's and  Maypothers's  farms  were  parcel,  and  on 
which  is  the  way  C  D  ;  and  in  the  year  1823,  also 
purchased  the  fee  of  Mr.  Tighe's  portion,  whereof 
Quin  and  Williams's  farms  formed  part,  and  on 
which  is  the  way  A  B.  The  right  to  use  this 
latter  way  ^as  the  matter  in  dispute  between  the 
parties. — That  said  Austin  Cooper  had  devised 
his  estate  in  all  said  lands  to  said  Eari  of  Leitrim 
and  Lord  Clements.  It  further  appeared  that, 
previous  to  the  year  1824,  Terence  Gorman,  who 
then  occupied  the  defendant's  portion  of  said 
lands,  as  tenant  to  said  Austin  Cooper,  was  in  the 
habit  of  using  the  way  A  B  (that  in  dispute)  as  a 
mode  of  access  thereto  from  the  Dublin  and  Ma- 
lahide high  road,  paying  to  John  Quin,  who  then 
held  the  plaintiffs  portion  of  said  lands,  as  tenant 
to  Mr.  Tighe,  50s.  a-year  for  the  right  of  using 
said  way;  that  by  two  leases  of  the  1st  March, 
1824,  A.  Cooper  demised  to  said  John  Quin,  fbr 
his  life  or  twenty-one  years,  one  part,  and  to  one 
Hugh  Williams,  for  a  like  term,  the  other  part  of 
the  plaintiffs  portion  of  said  lands,  over  which  the 
way  A  B  lies,  and  that  each  of  said  leases  con- 
tained a  clause  '*  reserving  to  said  A.  Cooper,  his 
heirs  and  assigns,  the  right  of  passage  by  the  pri- 
vate road  on  the  south  side  of  said  demised  pre- 
mises ;"  that  since  the  making  of  said  leases  said 
Gorman  ceased  to  pay  said  Quin  for  the  use  of 
said  way,  but  nevertheless  continued  to  use  it  up 
tx>  the  vear  1853,  when  he  was  evicted  from  de- 
fendant's portion  of  said  lands  for  non-payment  of 
rent,  by  the  devisees  of  A.  Cooper ;  that  the  terms 
for  which  these  leases  were  made  had  determined 
before  the  period  of  the  trespasses  complained  of; 
that  the  locus  in  quo,  together  with  another  por- 
tion of  said  lands  of  Kinsealy,  called  *  Maypother's 
Farm,*  which  had  been  part  of  Lord  Dorchester's 
estate,  was  sold  to  the  late  John  Wills  under  a  de- 
cree of  the  Court  of  Exchequer,  and  conveyed  to 
him  by  deed  of  6th  January,  1848 ;  that  in  the 
I  printed  rental  nnder  which  said  lands  were  sold 
j  there  was  no  mention  of  any  right  of  way,  nor  was 
i  there.any  reservation  of  such  right  in  the  convey- 
'  ance'to  Wills,  although  the  way  itself  was  deli* 
neated  on  the  map  which  was  on  the  margin 
thereof;  that  Wills  had  devised  his  estate  to  the 
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plaintiff;  that,  at  the  time  of  the  conveyance  to 
Wills,  said  Gorman  was  tenant  inj  occupation  of 
*  Maypother's  farm,'  a^  assignee  of  the  lessee^s  in- 
terest, under  a  lease  of  18th  June,  1799,  and  was 
also  tenant  in  occupation  of  tiie  defendant's  por« 
tion  of  said  land  (t.  e.  Gorman's  farm),  uAder  a 
lease  of  a  date  before  1799,  for  terms  which  were 
then  respectively  subsisting,  but  were  afterwards 
evicted  for  non- payment  of  rent — the  former  in 
the  year  1850,  and  the  latter  in  April,  1853;  that 
after  the  former  eviction  WiUs  stopped  the  way 
C  J>;  that  there  were,  at  the  time  of  said  convey- 
ance to  Wills^  two  modes  of  acceim  from  public 
iiigh  roads  to  *  Gorman's  farm,'  viz. — the  way  A  B 
at^  the  way  CD;  that  tlie  way  A  B  vm  the 
•Iwrtest  and  most  coDvenieot  from  Gorman's  farm 
to  Dublin,  aiMl  that  tbe  way  C  D  was  tin  shortest 
from  *  Gorman's  farm'  to  the  railway  and  other 
places,  and  thai  while  Gorman  continued  in  pos- 
session of  *  Gorman's  and  Maypotber's  farms'  he 
was  in  the  babit  of  using  both  said  ways,  although 
he  mostly  used  the  way  A  B,  and  that  he  conti- 
nued to  use  it  aAer  he  was  evicted  from  *  May- 
pother's  farm,'  and  until  he  was  evicted  from  *  Gor- 
man's farm'  in  1853  ;  that  in  1852  a  gate  was  first 
put  across  A  B,  and  that  shortly  after  the  eviction 
from  Gorman's  farm ;  in  1853  Wills  stopped  the 
way  A  B. 

The  jury,  nnder  the  direction  of  the  learned 
judge,  found  the  following  special  facts,  namely : 
That  at  the  time  of  the  conveyance  to  Wills, 
in  1848,  tlie.way  A  B  was  in  fact  used,* and  had 
been  used  for  seventy  years  under  the  circum* 
stancea  stated  in  the  evidence — that  it  was  the 
most  convenient  way  for  general  purposes,  and 
that  no  other  way  is  now,  or  was  at  the  time  of  the 
alleged  trespasses  open,  Mn)or  Wills  having,  in 
1850,  stopped  the  way  C  D.  This  being  in  fact  a 
verdict  for  the  defendant,  leave  was  reserved  to  the 
plaintiff  to  move  the  court  to  turn  same  into  a  ver- 
dict for  the  plaintiff,  if  the  court  should  be  satisfied, 
and  a  conditional  order  to  that  effect  having  been 
obtained. 

O'Brien,  Sergt.,  Lynchy  Q.  C,  and  WiUiam 
Smilh^  on  part  of  the  defendant,  now  showed  cause, 
and  contended,  that  inasmuch  as  after  the  convey- 
ance by  the  devi)»ees  of  Cooper  to  Wills  they  had 
no  means  of  access,  from  any  high  road,  to  Gor* 
roan's  Farm,  save  over  the  lauds  sold  to  Wills,  they 
were  entitled  to  a  way  across  those  lands  from  a 
high  road,  by  the  most  conveuient  way,  as  of  ne- 
cessity, and  that  as  the  jury  had  found  the  way 
A  B  was  tiie  most  convenient,  they  had  a  right  to 
use  that*  [They  cited  Pomfrei,  v.  Bicr^  (I 
Saund.  R.  323) ;  Mori'is  v.  ^dgingiany  (3  Taunt. 
24)  ;  jHolmez  v,  GoriW,  (2  Bingh.  76.)] 

Rollestone^  Q.  C,  aa%^e9i  Q.  C^  with  whom  was 
£.  M.  Kelly,  in  support  of  the  conditional  order,^ 
argued  that  the  authorities  cited  for  tiie  defendant 
were  inapplicable  to  the  state  of  facts  in  this  case, 
and  that  the  defendant  was  not  entitled  to  use  the 
way  A  B  as  a  way  of  necessity,  upon  two  grounds: 
first,  that  at  the  time  of  the  conveyance  to  Wills 
in  1848  there  was  in  fact  another  way  to  Gorman's 
Farm,  namely,  tlie  way  C  D,  and  that  inasmuch 
as  the  uecessiiy  did  not  exist  at  that  time  there  was 


no  foundation  for  the  right  of  way  cUimedy  wbieh 
always  derives  its  origin  from  an  implied  graBt» 
founded  on  the  necessity  arising  from  the  faet,  thai 
there  is  no  mode  of  access  to  the  land  except  by 
such  a  way,  and  such  a  right  could  not  ariae  from 
circumetances  occurring  afterward  ;  and  secondly^ 
that  the  cases  cited  were  cases  in  which  the  grant- 
ors were  seised  and  in  actual  possession  of  the  se- 
veral closes  in  respect  of  which  the  question  aroae, 
and  by  tbeir  granta  in  those  cases  dealt  with  and 
disposed  of  the  actual  possesaioB  of  the  land, 
whereas  here,  at  the  time  of  the  conveyance  to 
Wills  the  grantors  were  only  seised  c^  tbe  reversioi* 
in  the  several  parcels  of  land  expectant  on  tba  de* 
termination  of  terms  which  were  then  aabriatini^ 
That  tbe  way  of  nece&«ity  being  one  by  impU^ 
grant  a  man  cannot  be  held  to  have  impliedly 
granted  that  which  be  had  no  right  to  at  tbe  time 
of  auoh  grant,  namely,  an  easement  affecting  tbe 
posaessioR  of  tbe  lands,  tbe  reversion  in  fvhich  aloue 
was  his  during  the  subsistence  of  tbe  outatanding 
demises.  [Tbey  cited  Pom/ret  v.  Rm-pfi,  (I  W. 
Saund.  323,  c.  in  notes);  Thomas  v.  Thomas^  (2 
Cr.  M.  k  Ros.  34);  Chirlmttr  v.  L$thkridge^ 
(Willes  R.  72,  ».);  Clark  v.  Cogge,  (Cro.  Jac  170); 
Staple  V.  Heydon,  (6  Mod.  8) ;  Lord  Darcy  v. 
A*kwi$k,  (Hob.  R.  234);  Pinhigton  v.  Gakamd^ 
(9  Excb.  R.  K)3 

Cur.  mdp»  virft 

Nor.  26. — The  judgment  of  tbe  conrt  wae  deli- 
vered by  the  Chief  Justice. 

MoNAHAN,  C.  J. — Tlie  facta  of  tbts  case  are 
shortly  these.  Originally  and  prior  to  tbe  year 
1750  Lord  Dorchester  was  seised  of  an  estate  ii> 
the  County  of  Dublin,  bounded  on  one  side  by  e 
sort  of  roiid way  called  Watery-lane :  adjoining  to 
this  estate  of  Lord  Dorchester  was  another  belong- 
ing to  Mr.  Tigbe,  bounded  by  tbe  bigh  road  ;  botb 
these  roada  led  to  Malahide  and  Dublin,  and  h  must 
be  taken  that  prior  to  1790  the  owner  and  oocopiers 
of  Lord  Dorchester's  estate  had  no  right  of  passage 
across  Mr.  Tighe^s  estate^  aud  tbat  tbey  went  out  by 
Watery-lane,  and  thatMr.Tigbe  went  ont  by  tbeother 
road.  In  this  state  of  things  Lord  Dorchester  made  a 
lease  of  part  of  his  estate  bordering  on  Mr.  Tigbe'a, 
reserving  the  intervening  estate  near  Watery-lane^ 
The  cases  decide  that  the  effect  of  the  freehold  lease 
made  by  Lord  Dorchester  had  the  effect  of  granting' 
a  right  of  way  across  his  own  estate  to  Watery -lane, 
whether  the  grant  was  expressed  or  not,  and  Gor- 
man, tbe  lessee,  used  that  way  as  a  way  of  neces- 
sity, and  as  incident  to  his  estate.  Some  years  after 
Lord  Dorchester  made  another  lease  for  a  term  of 
years  of  the  rest  of  his  property  there  to  a  Mr.  May- 
pother,  and  no  right  of  wav  was  reserved  in  it*  It 
is  clear  that  would  not  derogate  from  tbe  Hgbt 
which  the  grant  to  Gorman  ffave  him,  and  be  con- 
tinued entitled  to  the  same  nght  of  passage  as  be« 
fore  Maypotber's  lease  was  made.  Gorman,  it  ap* 
pears,  subsequently  pnrchased  Maypotber's  interest, 
and  tiius  became  owner  of  the  two  closes.  Tbe 
result  of  this  was,  according  to  all  the  cases,  not  to 
extinguish  but  only  to  suspend  his  right  oi  way,  and 
therefore,  if  matters  had  continued  so,  and  Mr. 
Tigbe  had  remained  owner  of  bis  estate,  thongh 
Gorman's  right  of  passage  would  have  beeil  bu<^ 
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pended  while  in  occopation  of  the  two  clocks,  be 
wooM  still  have  had  his  right  of  way  $  and  there« 
Ibrei  if  Goronan's  title  to  Maypother's  lease  deter- 
mined, though  his  right  of  passage  was  suspended 
while  he  oontiuoed  occupier  of  Ibe  two,  yet  there 
can  be  no  doubt  it  would  arise  again  upon  the  de« 
termination  of  Maypother's  lease.  In  this  state  of 
things  Gorman  made  an  arrangement  with  Mr. 
Tigbe's  tenants,  tlie  effect  of  wtucb  was  that  though 
be  had  a  right  of  way  through  the  passage  called  C  D, 
he  purchased  a  right  of  passage  across  Mr.  Tighe's 
estate,  in  order  to  go  to  Dublin,  and  continued  to 
use  C  D  f or  all  ordinary  purposes.  In  the  year 
ISSS,  and  wbile  matters  stood  thus,  Mr.  Cooper  pur- 
chased Lord  Dorchester's  estate  and  hit.  Tighe's*^ 
one  lot  of  Lord  Dorchester*s  and  two  of  Mr.  Tighe's, 
and  tboa  became  the  owner  of  the  three  doaes :  the 
leasee  to  Quin  and  Williams  then  ceased,  and  Mr. 
Cooper  became  owner  in  possession  of  the  adjoin- 
ing property  of  Mr.  Tighe.  A  serious  i|iiestion 
would  in  this  state  of  things  arise,  but  one  which 
we  are  not  called  upon  tO|  sod  do  not,  decide,  be- 
cause it  is  not  necessary  to  the  present  question, 
that  is,  what  was  the  effect  of  acquiring  that  new 
adjoining  estate  on  the  right  of  way  originally  cre- 
ated as  incident  to  Gorman's  estate  ?  We  have  no 
doubt  but  that  at  the  time  the  lease  was  made  to 
Maypother,  he  being  owner  of  Gorman's  estate, 
that  without  any  express  reservation  Gorman  had  a 
right  of  passage,  and  that  if  he  had  not  acquired 
Mr.  Tighe's  estate  in  the  meantime,  he  would  have 
a  passage  from  Gorman's  farm  as  incident  to  the 
possession  of  the  estate.  There  is  no  case  expressly 
on  this  point,  viz.  whether  if  a  man  conveys  in  fee 
to  another  a  dose,  he  being  owner  in  fee  of  the  ad- 
joining doee^  which  is  in  the  hands  of  tepants,  a 
right  of  way  of  necessity  is  reserved  to  him  and  his 
tenants.  But  the  prindple  which  decides  that  if  a 
man,  being  owner  in  fee  of  two  closes,  sells  one,  he 
reserves  a  right  of  way  from  the  other,  applies 
equally  to  the  case  of  a  man  who  sells  one  close, 
living  the  unsold  dose  in  the  hands  of  tenants. 
We  have  no  doubt  that  the  effect  of  the  grant  to 
Maypother  was  a  reservation  by  necessary  intend- 
ment of  a  right  of  way,  subject  to  Gorman's  express 
rights,  but  sulyect  also  to  Mr.  Cooper's  rights,  if 
be  became  occupier  of  Gorman's  farm  when  that 
lease  determined ;  but  the  fact  of  Mr.  Cooper's  hav- 
ing  acquired  possession  of  Mr.  Tighe's  estate,  and 
tbua  become  entitled  to  the  possession  of  the  ad- 
joinii^  estate  subsequently,  woold  raise  a  serious 
question.  This  question  did  not  arise  from  the  state 
of  the  facts  here^  for,  as  soon  as  Mr.  Cooper  became 
possessed  of  Tighe's  estate,  he  demised  to  Quin  and 
Williams,  but  reserved  to  himself,  his  heirs  and  as- 
signs, a  right  of  passage  over  the  way  A  B,  and  the 
evidence  shows  that  from  that  time  he  allowed  Gor- 
man to  use  that  way,  but  only  as  a  compliment.  In 
point  of  fact,  however,  it  was  a  way  open  and  enjoyed 
in  the  year  J  848,  when  Cooper  sold  to  Major  Wills. 
It  was  argued  that  at  the  time  of  this  conveyance, 
as  Mr.  Cooper,  who  conveyed,  had  not  an  estate  in 
possession  in  Gorman's  land,  the  effect  of  that  con- 
veyance was,  that  no  right  of  way  of  necessity  was 
reserved.  We  have  disposed  of  this  objection,  as 
Ve  think  that  such  a  profiosition  cannot  for  a  n:o- 


ment  be  supported,  and  we  think  that  if  the  owner 
in  fee  sells  part  of  his  estate,  the  surrounding  part 
being  in  the  bands  of  his  tenants  for  years  or  for 
life,  he  would  have  no  right  to  exdude  the  pur- 
chaser from  all  access  to  his  property.  We  think 
a  right  of  way  passes,  but  the  only  qnestion  is, 
whether  it  is  a  right  of  way  of  necessity  across 
A  B  or  C  D.  Tlie  jury  found  that  A  B  was  the 
most  convenient  way  for  ordinary  farm  purposes,  and 
of  that  there  is  no  doubt,  for  at  the  time  Mr. 
Cooper  was  joint  owner  of  Gorman's  farm  and  of 
C  D,  this  was  the  way  used,  therefore  tliere  is  no 
doubt  that  if,  at  the  time  of  the  sale.  Cooper  was 
occupier  in  possession  of  the  three  closes,  that 
though  A  B  came  by  a  different  title  than  C  D, 
still,  A  B  being  the  most  convenient  in  use  at  the 
time,  the  law  would  have  reserved  it  as  a  way  of 
necessity,  had  there  been  no  ^pedal  facts  in  the 
ease.  Then,  are  there  any  special  facts  to  alter 
these  rights  ?  I  allude  to  the  fact,  that  Gorman, 
being  owner,  could  insist  on  the  use  of  A  B  aa 
against  Cooper.  AAer  giving  the  case  our  bent 
consideration,  we  think  that  mtkm  no  difference ->- 
the  way  of  necessity  is  created  by  present  use  and 
not  by  the  abstract  right  of  the  occupier,  indepen- 
dent of  use.  Major  Wills  purchased  all  the  lauds 
in  1848,  and  in  1851  Maypother's  lease  expired, 
and  came  into  Wills's  possession,  who  then  sliut 
up  the  way  C  D,  leaving  A  B  open,  and  it  was 
used  up  to  the  time  of  the  trespass.  We  think  tlie 
party  using  A  B  cannot  be  a  trespasser  as  against 
the  purchaser,  and  therefore  we  think  the  defen- 
dant is  entitled  to  judgment,  and  allow  the  cause 
shown. 

Caus€  ailomed  wUh  costs. 


COURT  OF  EXCHEQUER. 
HuLABT  Term,  1855. 
fReported  by  Jobv  Nobwood,  Biq.  Barrister^t-Law.] 
Pbacocb  and  another  v.  Shaw. — Jan.  13. 
Oral  slander'^PriviUg^ed  communicaium^-. 
Demurrer* 
In  defence  to  an  adion  Jar  oral  slander  the  defend* 
oat,  fa  pleading  thai  the  words  complained  of 
were  privileged^  mmsi  siate  not  ofdy  that  on  the 
occasion  they  were  spoken  they  were  used  for  a 
privileged  purpose^  hut  also  show  that  at  the  time 
the  words  were  spoken  and  published  he  believed 
them  to  be  truCf  and  spoke  and  published  them 
bona  fide  and  honestljff  and  upon  a  la»J\d  otca* 
siea,  and  he  must  likewise  espresdy  negative  the 
existence  of  malice  at  the  time  of  speaking  ths 
wordst  and  show  that  it  was  his  interest  or  duty 
to  make  the  communication. 

This  was  an  action  for  oral  slander. — The  sum« 
mons  and  plaint  stated  that  the  plaintiffs,  before 
and  at  the  time  of  speaking  the  slanderous  words, 
had  been  lineu-yarn  merchants,  and  still  exercised 
and  carried  on  the  said  trade  or  business,  and  were 
daily  and  honestly  acquiring  profits  thereby,  and 
maintained  good  credit  with  all  the  merchants  and 
others  with  whom  tiiey  were  accustomed  to  have 
transactions  in  tlie  course  of  their  said  busiiie»», 
yet  the  defendant,  with  the  view  to  injure  the  suid 
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plaintiffs  in  their  said  Eusiness,  and  to  destroy  their 
good  credit  with  ail  the  said  merchants,  and  all 
those  with  whom  they  were  in  the  habit  of  deal* 
ing,  and  to  cause  it  to  be  believed  that  the  plain- 
tiffs were  insolvent  in  their  circumstances,  in  a  cer- 
tain discourse  which  the  defendant  had  of  and  con- 
cerning the  plaintiffs,  and  of  and  concerning 
them  in  their  trade  and  business,  falsely  and 
maliciously  spoke  and  published  of  and  concerning 
the  plaintiff's,  and  of  and  concerning  the  plaintiffs 
in  their  said  trade  and  business,  in  the  words  fol- 
lowing: **  I  (the  defendant)  would  not  talce  the  bill 
of  Praeger  &,  Company  (meaning  the  plaintiff's)  for 
£20,  nor  would  I  credit  them  .to  that  amount.  A 
party  had  off'ered  me  two  or  three  ^lays  ago  a  com- 
mission of  2^  per  cent,  if  I  would  endorse  as  a  gua* 
rantee  the  acceptance  of  Praeger  &  Company,  but 
I  considered  them  so  bad  a  house  that  1  de- 
clined, though  it  would  have  been  an  easy  way  to 
make  a  little  money  if  they  had  been  solvent  ;'^ 
(meaning  thereby  that  the  plaintiffs  were  in  insol- 
vent circumstances,  and  not  worthy  to  be  trusted 
in  their  business,  and  hot  able  to  meet  their  en- 
gagements, and  on  the  brink  of  bankruptcy  0  And, 
in  a  further  discourse,  he  falsely  and  maliciously 
spoke  of  and  published  of  the  plaintiff's  the  words 
following,  that  is  ^o  say :  '*  The  firm  of  Messrs. 
H.  and  J.  B.,  of  Belfast,  had  sent  to  the 
stores  of  Praeger  &  Company,  and  carted  away 
the  yarns  that  had  been  sold  by  them  to  Praeger  8c 
Company,  say  five  or  six  loads,  back  to  B.  &  Com- 
pany's own  stores.  They  had  been  doing  a  large 
business  with  Praeger  &  Company,  but  had  become 
afraid  of  their  stability,  and  had  thus  got  back  the 
yarns  sold  by  them,  to  save  themselves  from  loss  ;*' 
(meaning  thereby,  &c,  &c.)  and  in  a  further  dis- 
course which  the  defendant  had  concerning  the 
plaintiff's  in  their  sard  trade  and  business,  the  de- 
fendant falsely  and  malicioasly  spoke  and  pub- 
lished of  the  plaintiff's  the  words  following,  that  is 
to  say :  "  It  is  the  general  opinion  that  Praeger  & 
Company  will  go  dow  n  in  a  few  days,  and  I  think 
they  are  clever  people  to  have  remained  up  so 
long ;"  (meaning  thereby,  &c.)  by  means  of  which 
slanderous  words  the  plaintiffs  have  suffered  in 
their  credit  and  reputation,  and  are  believed  to  be 
incapable  of  paying  their  just  debts,  and  thereby 
also  divers  merchants,  to  whom  the  solvency  of 
the  plaintiff^  were  theretofore  known,  and  also  had 
theretofore  trusted  the  plaintiflli  in  the  way  of  their 
trade,  and  who  otherwise. would  have  continued  to 
trust  and  deal  with  the  plaintilfs,  have,  since  the 
said  speaking  and  publishing  by  the  defendant, 
wholly  refused  to  deal  with  or  give  credit  to  the 
said  plaintiff8,^.and  thereby  also  one  T.  M'M.,  and 
one  A.  H.,  and  the  firm  of  R.  &  Co.,  said  persons 
being  respectively  linen-yarn  merchants,  and  with 
whom  respectively  the  plaintiff's  were  in  good  cre« 
dit  and  repute,  and  who  respectively  supplied  goods 
to  the  plaintiffs  on  all  occasions  on  two  aifd  four 
months'  credit,  have,  since  the  said  speaking  and 
publishing,  wholly  refused  to  deal  with  the  plain- 
tiffs as  they  had  theretofore  done,  and  wholly  re- 
fused to  sell  any  goods  unless  the  plaintiff's  would, 
before  delivery,  pay  the  price  thereof  in  cash,  and 
the  plaintiff's,  by  means  of  the  premises,  have  been 


and  are  otherwise  greatly  iniared  in  their  credit  as 
such  traders,  and  the  plaintiffs  pray  judgment,  &o. 
To  this  the  following  defence  was  filed :  <<  The  de- 
fendant saith  that  the  words  were  spoken  by  the  de- 
fendant to  one  J.  L.,  and  to  no  other  person,  and 
that  the  same  were  not  spoken  maliciously  by  the 
defendant,  but  for  a  privileged  purpose  in  the  course 
of  the  transaction  of  business  between  the  defend- 
ant and  the  siaid  J.  L.,  which  rendered  it  proper 
for  the  defendant  to  use  the  words  in  the  summons 
and  plaint  mentioned ;  saith  that  the  said  J.  L.  was^ 
at  the  time  of  the  speaking  the  words,  a  customer 
of  the  defendant,  and  of  the  defendant's  partners^ 
and  indebted  to  them,  in  a  considtrable  sum  of  mo* 
ney,  for  goods  theretofore  supplied  to  him  by  de* 
fendant  and  his  partners,  and,  on  being  applied  to 
for  payment,  the  said  J.  L.  stated  bis  inabiiUy  to 
pay  in  consequence  of  the  plaintiffs  bein^  indebted 
to  him  in  a  sum  of  money  exceeding  the  sum  of 
£600,  whereupon  the  defelndant,  for  the  protection 
of  himself  and  his  partners'  interest,  spoke  to  the 
said  J.  L.  the  words  weiitioned,  and,  at  the  same 
time,  apprized  him  that  the  same  was  intended  as 
a  private  communication,  and  cautioned  him  against 
repeating  them."  To  this  defence  the  plaintiff  had 
filed  a  demurrer  on  the  ground  that  the  same  did 
not  disclose  any  defence  to  the  action  good  in  sub- 
stance, because  the  plaintiffs  say  that  the  words 
complained  of  are  not  by  the. said  defence  shown 
to  have  been  privileged,  or  to  have  been  used  by 
the  defendant  on  the  said  occasion  for  a  privileged 
purpose,  and  because  the  defendant  did  not,  by  his 
said  defence,  state  or  show  that  when  he  spoke  and 
published  the  said  words  he  believed  the  same  to 
be  true,  and  spoke  and  published  the  same  Sona 
Jide,  and. honestly,  and  upon  a  lawful  occasion,  and 
also  that  the  said  defence  does  not  expressly  sbo%v 
the  absence  of  malice  in  the  defendant  when  he  spoke 
the  words,  and  because  it  does  not  appear  by  the 
defence  that  the  plaintiffs  were  required  by -Lao  give 
him  any  further  credit  at  the  time  the  defendant 
spoke  the  words,  or  that  L.  then  or  at  all  stated  th<it 
he  was  about  to  give  the  plaintiffs  any  further 
credit,  or  was  applied  to^by  them  for  sudi  further 
credit. 

W,  J^  -(yDriiooUf  (in  support  of  the  demu  - 
rer.) — The  nere  assertion  that  the  words  were  n  t 
spoken  maliciously  is  insufiScieht;  thcit  averment 
must  be  made  concurrently  with  others,  as  for  ii  « 
stance,  that  the  words  were  spoken  iionestly  ami 
bonafide^  and  detailing  the  circumstances  of  tke  dc- 
fenoe,  and  that  the  words  were  uttered  on  a  lawfi  1 
occasion.  It  must  also  be  averred  that  such  a  re- 
lation existed  between  the  parties  holding  the  con- 
versation as  will  warrant  the  use  of  the  slanderous 
expression,  and  show  that  the  disclosure  of  the 
statement  complained  of  was  necessary  to  guard  the 
interest  or  credit  of  the  one  party  or  the  other. 
Such  an  interest,  as  between  traders,  would  render 
the  communication  justifiable  if  made  on  a  lawful 
oecasion.  The  defence  in  the  present  case  is  defec- 
tive, as  not  being  in  accordance  with  the  principles 
above  laid  dowo^  and  is  shown  to  be  insufficient  I  y 
the  authorities.  In  this  case  the  plea  is,  that 
the  words  complained  of  "  were  spoken  by  the  de- 
feudaut  to  one  J.  L.  and  to  no  other  person,  and 
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» not  spoken  tnalioitiwty  but  for  a  privileged  por- 
poee.  in  the  e^arse  of  the  transaction  of  business 
between  the  defendant  and  J.  L.,  which  rendered  it 
proper  for  defendant  to  use  the  words."  This  is  an 
insiifficient  defence.  In  the  ease  of  SnUtk  r.  The- 
mta$9  (2  Scott,  546,)  which  was  an  action  of  slander, 
a  plea  stating  that  the  words  were  spoken  in  the 
eourse  of  a  conftdential  communication  to  a  person 
who  had  made  inquiries  respecting  the  solvency  of 
the  plaintiff,  and  that,  at  the  time  of  speaking  the 
words,  the  defendant  believed  them  to  be  true,  was 
held  bad  on  demurrer ;  it  should  either  expressly 
negative  or  state  the  communication  to  have  been 
made  honestly  and  bonaJUgy  which  would  probably 
amount  to  an  implied  denial  of  malice,  and  Tyndal, 
C  J.,  in  delivering  judgment  said  :  *<  with  respect 
ao  the  second  plea  it  avers  in  substance  that  the 
words  complained  of  were  spoken  in  the  course  of 
a  confidential  oommnnicatton  between  the  defendant 
and  a  person  who  had  made  inquiries  respecting  the 
solvency  and  state  of  affairsof  thf  plaintiff,  whom  the 
inquirer  was  about  to  trust  in  the  course  of  his  trade 
and  business;  and  further,  that  at  the  time  of  speak* 
ing  the  words  the  defendant  firmly  believed  the  same 
and  each  of  them  to  be  true,  and  the  argument  is, 
that  the  defendant  has  not,  by  the  allegation  in  his 
plea,  sufficiently  negatived  that  the  speaking  of  the 
words  were  accompanied  with  malice,  in  fact,  so  as 
to  constitute  n  legal  answer  to  the  action."  The 
plea  is  insufficient  in  law.  The  remarks  of  Tyn- 
dal, C.  J.,  in  pages  557-8,  are  most  important  in 
their  bearing  on  the  question.  The  defence  must 
show  that  the  party  speaking  the  words  had  his  own 
interest  in  peril.  The  reason  given  for  speaking 
them,  in  the  defence,  is  insufficient,  as  it  was  not 
for  the  purpose  of  saving  himself  or  the  other  party 
from  loss  or  fraud ;  the  occasion  here  averred  does 
not  justify  the  words:  an  averment  of  belief  in  their 
troth  and  of  their  utterance  bona  fid9  must  concur 
with  the  lawful  occasion.  \PenntfaiheTy  B. — The 
qneation  is,  whether  the  occasion  justified  the  state- 
ment made.  Grtene^  B, — Just  so ;  whether  the 
words  were  used  on  a  privileged  occasion.]  In  the 
oase  of  Brooks  v.  Blanchardy  (3  Tyr.  844,)  the 
plaintiff  was  an  engineer  to  a  railway  company  and 
aoperintended  the  works,  but  was  discontinued  by 
the  company.  The  situation  of  civil  engineer  to 
another  undertaking  having  subsequently  become 
vacant,  the  plaintiff  became  a  candhlate  The  de- 
fendant wrote  to  A  introducing  one  B  to  him  as 
a  candidate.  One  L  was  elected,  and  his  elec- 
tion was  announced  to  the  defendant  by  a  letter, 
and  the  defendant  replied  stating  **  that  the  plaintiff 
whilst  he  had  the  superintendence  of  the  railway, 
bad  by  his  mismanagement  or  ignorance  cost  the 
company  a  considerable  sum  of  money."  There 
was  a  subsequent  vacancy  in  the  office  of  engineer 
to  the  other  undertaking,  and  the  plaintiff  again  be- 
came a  candidate,  but  was  rejected  by  reason  of  the 
letter  having  been  shown  to  the  director.  It  was 
held  that  as  the  letter  containing  the  libel  was  writ- 
ten by  the  defendant  after  the  Jint  election  had 
ended  and  before  the  second  was  conteni plated 
without  his  having  been  called  on  to  give  an  opinion 
about  tlie  plaintitt;  it  was  not  a  privileged  commu- 
nication.    JL»ord  Lyndhuret  there  says,  **  It  is  not 


merely  because  a  communication  is  confidential  that 
it  is  privileged,  if  it  is  volunteered  by  the  party 
making  it." 

Andreto  Vance^  with  whom  was  H.  Joy^  Q.  C., 
contra. — The  only  question  is,  whether  the  defence 
sufficiently  shows  that  the  words  were  spoken  on 
an  occasion  which  the  court  considers  privileged. 
Communications  between  traders  where  there  ex- 
ists— ptima  facie — an  interest  for  mutual  advan- 
tage have,  from  the  earliest  times,  been  considered 
privileged.  If  this  and  similar  cases  be  not  privi- 
leged occasions  there  is  not  a  merchant  in  the  coun- 
try safe  from  an  action  for  slander.  If  the  state- 
ment be  made  by  the  defendant  confidentially,  and 
under  a  impression  that  it  was  well-founded,  no 
action  can  be  maintained.  Buller's  Nisi  Prius,  8, 
n.  b*  If  the  statement  be  really  believed  to  be  true 
at  the  time  it  is  made  the  defendant  cannot  be  said 
to  have  acted  maliciously,  and  with  an  intent  to 
defame  the  plaintiff.  M^Dougall  v.  Clatidge,  (I 
Camp.  267-9.)  The  defence  substantially  states 
that  the  defendant  applied  to  L  for  a  balance  of 
an  account  due  to  him,  and  L  replied  that  he  was 
owed  by  the  plaintiffs  a  large  sum,  and  therefore 
it  was  the  interest  of  the  defendant  to  warn  L. 
quickly  to  recover  the  sum  due  to  him  by  plaintiffs, 
in  order  that  L  might  be  enabled  to  repay  him  (ilie 
defendant)  the  amount  of  the  account,  and  also 
to  warn  L  not  further  to  trust  the  plaintiffs.  [P^n- 
nefather^  B, — But  L  had  already  trusted  the  plain- 
tiffs, and  therefore  that  could  not  be  remedied,  besides 
he  was  not  about  to  trust  them  further.  As  to  the 
interest  between  them,  all  the  world  were  as  much 
interested  in  knowing  defendant's  opinion  of  the 
plaintiffs  as  L  was.  On  what  ground  do  you  put 
the  privilege?]  The  defence  here  discloses  the 
fact  that  it  was  the  interest  of  the  defendant  to  ap- 
prize L  in  order  that  there  might  be  no  further 
dealings  with  the  plaintiffs^  and  for  the  protection 
of  the  defendant  himself  and  his  partner.  [Greene^ 
B. — You  do  not  state  in  your  defence  any  facts 
whence  it  can  be  inferred  that  it  was  for  L*s  inte- 
rest that  you  should  make  the  communication.  You 
should  show  that  it  was  the  defendant's  interest  or 
duty  to  make  the  communicalion.*]  In  slander  or 
libel  "  privileged  communication"  is  comprehended 
in  alt  cases  of  communication  made  bona  Jide  in 
pursuance  of  a  duty,  or  with  a  fair  and  reasonable 
purpose  of  protecting  the  interest  of  the  party  ut« 
tering  the  defamatory  matter.  Somerville  v.  Haw-' 
kins,  (10  M.  G.  &  S.  583,  589,  590.)  [Penne/n- 
thevy  B. — I  must  say  that  I  think  that  case  carries 
the  law  to  its  utmost  extent.]  In  the  present  case 
where  the  communication  arose  between  two  per- 
sons, circumstanced  as  defendant  and  L  were,  it 
was  defendant's  duty  to  mnke  the  statement.  [P<fn» 
nefathevy  B. — How  was  it  defendant's  duty  or  in- 
terest to  protect  L?  If  you  had  stated  that  L 
was  about  to  trust  the  plaintiffs,  and  defendant 
felt  it  to  be  his  interest  to  protect  his  own  debt  by 
warning  L,  you  would  then  be  justified.]  The 
judgment  of  Maule,  J.  in  Harmati  v.  Anh,  (13  M. 
G.  &  S.  845,)  is  worth  noting.  By  the  courts  in  Eng- 
land tlie  area  of  privileged  communications  has  been 
much  extended  of  late  years;  since  the  case  of  Pul^ 
lison  V.  Jones^  (8  B.  &  C.  578,)  the  Jaw  is  settled. 
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Previous  inquiry  is  nnnecefMrr  if  the  occasion  be 
privileged.  iPennefaiher,  B. — If  the  law  says 
there  is  a  duty,  no  previous  inquiry  is  necessary.] 
The  defendant  here,  who  was  a  trader,  is  convers- 
ing with  L,  one  of  bis  customers,  who  owed  him 
money,  who  bad  certain  of  his  goods,  and  who  had 
his  money,  at  the  very  .time,  locked  up  in  the  hands 
of  the  plaintiffs ;  an  interest  at  once  arises  to  in- 
duce L  to  obtain  his  money  from  the  plaintiffs,  ^y 
apprizing  L  of  the  c  rcumstances  of  the  plaintiffs. 
This  information  would  be  likely  to  prove  a  strong 
inducement  to  cause  L  to  adopt  active  measures 
to  get  his  money  from  the  plaintiffs.  [^Pennefather^ 
B. — But  that  object  might  be  completely  obtained 
by  defendant's  stating  that  if  L  did  not  pay  him  at 
once  he  would  proceed  against  him,  and  he  ought 
not  have  endeavoured  to  obtain  his  oMect  by  say- 
ing what  he  did.]  [Counsel  cited  Siackham  v. 
Pvgh,  (2  M.  G  k  S.  611-618.)  and  TWon  v. 
Evans,  (12  A.  &  £.  783.]  [Pennefhtlur,  B.^ 
In  that  case  there  was  a  direct  interest.]  If  the 
money  %rhich  ought  to  have  been  paid  to  my  client, 
and  which  L  owed,  was  in  the  hands  of  the  plain- 
tiffs there  was  a  direct  interest  to  make  the  com- 
munication. [^PennefatheVf  B — There  is  no  such 
allegation  in  the  pleading.  If  he  had  such  a  fund 
the  defendant  had  means  of  coming  at  it  other  than 
the  use  of  slanderous  language.  We  agree  that  if 
be  bad  bad  either  a  duty  or  an  interest  in  making 
it,  the  communication  was  privileged,  but,  in  this 
ease,  there  wa$  neither.] 

Demurrer  allowed,* 


[Coram  Grb£NB.  B.] 

D^vit  V.  RsBV£8. — Jan,  15. 

Oral  slander — Liberty  to  plead  double  maUer. 

The  court  will  grant  an  appUcaiion^  in  an  action 
for  oral  slander^  to  plead  firsts  that  defendant  did 
not  compose  and  publish  the  words  ;  secondfy^  Aat 
he  did  not  compose  and  publish  them  malieiousfyf 
or  in  a  defamatory  sense ;  thirdlify  that  he  was 
pnviUged  in  communicating  them  to  his  dientf 
believifig  in  their  truth  ;  and  fourthly^  that  from 
phintijgrs  acts  he  was  led  to  believe  in  the  truth 
of  the  statement 

Wm.  Duggan  for  defendant,  moved  in  this  case 

^- which  was  an  action  for  libel  and  oral  slander. 

The  summons  and  plaint  stated  that  the  defendant 
contriving  iknd  maliciously  intending  to  injure  the 
plaintiff  in  his  character  and  credit  as  a  merchant, 
and  trader,  and  to  cause  it  to  be  believed  that  the 
plaintiff  was  an  absconding  debtor,  and  had  lefl  the 
kingdom  to  go  to  Australia,  with  the  view  of  delay- 
ing and  defrauding  his  creditors,  on  the  11th  day 
of  October,  1854,  at  Liverpool,  in  England,  falsely, 
wickedly,  and  maliciously  composed,  wrote  and  pub- 
lished, and  caused  and  procured  to  be  transmitted 
by  means  of  a  certain  engine  or  instrument,  called 
a  Magnetic  Telegraph,  from  Liverpool  to  the  City 
of  Dublin,  a  certain  false,  scandalous,  libellous,  and 
defamatory  statement  and  message  concerning  the 

*  FIgot,  C  B.  wai  Abiei.t. 


plaintHf  and  his  bosiDess  as  •  nerehant  aod  trader 
in  the  words  following,  tluit  k  to  aty,  **  Mr.  SamL 
Davis,  glass  dealer,  Abbey-atreel,  Dublin,  sailed 
for  Australia  by  <  The  Champion  of  the  Seas,'  ** 
whereby  the  plaintiff  was  greatly  damaged,  ftc  1*h« 
second  count  was  for  oral  slander,  and  stated  that- 
in  a  certain  discourse  which  defendant  had  on  the 
11th  of  October,  1854,  with  one  W.  B.,  and  in  tlie 
hearing  of  divers  subjects  of  the  realm,  be  falsely 
and  maliciously  spoke  and  pnbKsbed  of  the  plaintiff 
and  oondeming  his  btisiness,  ^  I  saw  Davis  on  board 
of  the  <  Champion  of  the  Seas'  in  the  Mersey.  He 
told  me  that  he  was  about  to  go  to  Australia.  I 
remonstrated  with  him  on  the  injustice  of  his  evad'^ 
ing  his  creditors,  when  he  said  that  one  or  two  hnn  • 
dred  pounds  would  settle  that,"  and  **  I  waaoo  board 
the  *  Champion  of  the  Seas*  when  she  was  about  to^ 
proceed  to  sea,  and  I  heard  the  names  of  the  passen* 
gers  called  over  when  Davis  in  my  presence  answered 
to  a  false  name.*  Counsel  applied  for  lib^ty  to 
file  four  pleas  to  the  first  count,  firstly,  that  the  de» 
fendant  did  not  compose,  write  and  publish,  or  trans-^ 
mit  the  statement  and  message  or  words  in  said  first, 
count  mentioned  ;  secondly,  that  he  did  not  mali- 
ciously or  in  a  defamatory  sense  compose,  &e.  the 
statement,  fto.;  thirdly,  that  defendant  transmitted 
the  message  to  one  W.  B.  as  his  client  in  good  faiths 
believing  same  to  be  true ;  fourthly,  that  deAindaut 
was  from  phuntiff*s  acts  led  to  believe  that  tlie 
statement  and  message  was  true,  and  that  he  sent 
same,  believing  it  to  be  true,  to  his  client.  Couo* 
sel  sought  also  for  liberty  to  plead  three  pleas  to  the 
second  count:  firstly,  that  deifendant  did  not  speak 
and  publish  the  words  in  second  count  n>entioned  ^ 
secondly,  that  he  did  not  speak  and  pubUsb  the  same 
maliciously  or  in  a  defamatory  sense ;  and  third l^^ 
that  as  to  the  words  in  this  defence  mentioned,  d*^- 
fendant  spoke  the  words  because  they  were 
true.  The  motion  was  grounded  on  an  atiU 
davit  of  defendant's  attorney,  that  be  waa  ad* 
vised  and  believed  that  be  had  just  grouuda  to 
traverse  the  several  matters  io  the  summons  and 
plaint,  and  that  the  several  matters  propoeed  to  be 
pleaded  to  the  said  sumraoos  and  plaint  by  way  of 
confession  and  avoidance  are  respectively  true  in 
substance  and  in  fiict  Couuael  cited  Wilson  r.Arm- 
strongs  (7  Ir.  Jur.  46.) 

Pbr  CoRiAM.— Let  the  defeodant  have  liberty  to 
plead  as  required. 

Rule  accordingly. 


O'LouoHLiN  V.  Eyre. — Jan.  15. 

Scire  Facias — Security  fsr  CosiS'^Afidavit, 

In  a  motion  by  defendant  to  stay  proceedings  until 
plaintiffs-presiding  out  of  the  jurisdiction — give 
security  for  costs,  after  plea  pleaded,  the  affidavit 
must  state  explicitly  and  circumstantially  that  /«« 
has  a  good  dUfence  on  the  merits. 

W.  Duggan^  for  defendant,  moved  that  the  plaistiff 
do  stay  proceedings  until  he  should  give  security 
for  costs.  This  was  a  scire  facias  to  revive  a  judg- 
ment. The  defendant  had  pleaded  payment.  Coun- 
sel moved  on  the  aflfidavit  of  the  defendant,  who 
stated  that  he  did  not  owe  any  money  on  foot  of  the 
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judgment,  or  otfaerwine*  to  the  plaintiff,  and  tlmt  he 
had  a  jost  and  legal  defence  on  the  merits  Ugainst 
ih^  proceedings  to  revive  the  judgment;  tlmt  depo* 
nent  had  ascertained,  that  since  the  filing  of  depo- 
nent's plea  in  the  cau^  the  plaintiff  hail  left  Ireland 
and  was  resident  in  Liverpool,  oat  of  the  jurisdio- 
tion,  and  that  he  purposed  to  reside  there  perma- 
nently, and  that  plaintifTs  father  also  informed  de- 
ponent that  the  plaintiff  had  not  any  property  what- 
ever in  Ireland. 

CkarU$  Shaw  contra. — The  affidavit  sUting  that 
the  defendant  has  a  good  defence  on  th^  merits  is 
sufficient  Ufare  plea  pleaded,  inasmuch  as  the  court 
will  not  oblige  defendant  to  disclose  his  ground  of 
defence.  It  is  consistent  with  the  affidavit  that  the 
defendant  has  no  defence  on  the  pleadings,  though 
be  might  have  a  defence  on  the  merits,  if  it  were 
properly  pleaded.  The  only  defence  open  to  de- 
fendant is  that  of  payment,  and  the  affidavit  should 
state  that  he  had  paid  the  money,  giving  both  time 
and  place. 

Per  CuRfAM. — The  affidavit  should  disclose  facts 
sufficient  to  enable  the  court  to  judge  that  the  de- 
fendant has  a  good  defence  on  the  merits,  and  espe- 
cially as  the  application  was  made  after  plea  plead- 
ed. Is  there  any  authority  to  show  that  an 
affidavit  like  the  present  one  is  sufficient  alter  plea 
pleaded  ? 

No  rule  on  the  motion^  defendant  to  pa  if  costs* 


GCI37ANE  V.  Thb  Hops  Insurance  Compant. 

Amendment  q^Postea. 

The  court  will  con/Srm  the  amendment  by  thejudge^ 
who  died  the  case,  of  an  error  in  the  postea. 

Charlee  Barry^  on  behalf  of  the  defendants,  ap- 
plied for  an  order  that  the  postea  in  this  case  might 
tie  amended  under  the  following  circumstances : — 
It  was  an  action  on  a  policy  of  insurance.  The 
defendants  had  pleaded  several  defences,  each  going 
to  the  whole  cause  of  action.  The  plaintiff,  by 
leave  of  the  oourt,  replied,  and  demurred  to  some 
of  the  pleas.  The  issues  directed  the  jury,  if  ne- 
cessary,, to  assess  oontingent  damages.  At  the 
trial  the  jury  found  for  the  plaintiff  on  all  the  de- 
fences save  one,  which  was  one  of  those  demurred 
to,  and  on  that  defence  they  found  for  the  de- 
fendants. The  judge,  Mr.  Sergeant  How  ley, 
therefore  directed  the  jury  to  find  a  general  ver- 
dict for  the  defendants,  and  to  assess  contingent 
damages  to  meet  the  event  of  judgment  being 
given  for  the  plaintiff  on  the  demurrer  to  the  de- 
fence on  which  they  had  found  for  the  defendants. 
This  was  accordingly  done,  but  the  Registrar,  by 
mistake,  returned  the  postea  in  the  ordinary  form 
of  an  absolute  verdict,  with  damages.  On  the  ar- 
gument of  the  demurrer  the  oourt  held  the  defence 
to  be  bad,  and  gave  judgment  for  the  plaintiff.  A 
motion  was  abo  made  by  the  plaintiff  to  set  aside 
the  verdidy  and,  purenant  to  Imf  reserved  by  the 
judge,  to  enter  a  verdict  for  the  plaintiff,  or  to  al- 
low the  plaintiff  to  enter  up  judgment  notwith- 
standing the  finding.  The  court  refused  to  inter- 
fere with  the  verdict,  biyt  gave  liberty  to  the  plain- 


tiff to  enter  up  judgment  notwithstanding  the  find* 
ing  of  the  jury.  The  defendants,  being  desirous 
to  bring  the  case  into  the  Court  of  Error,  are 
proceeding  to  have  the  judgment  made  up,  but  the 
postea,  being  in  form  an  absolute  verdict  for  the 
plaintiff,  may  create  embarrassment  on  the  face  of 
the  record,  and  it  was,  therefore,  necessary  to  have 
it  amended  by  making  it  conformable  with  the  pro- 
ceedings at  the  trial.  A  very  recent  case.  Anon. 
(2  Ir.  Com.  Law  Rep.  1 19,)  decides  that  an  amend- 
ment of  this  kind  in  the  postea  is  the  peculiar  pro- 
vince of  the  judge  who  tried  the  case.  Applica- 
tion was  accordingly  made  to  Mr.  Sergeant 
Howley,  who,  with  his  own  hand,  dictated  the  pro- 
per form  of  postea,  and  the  amendment  necessary 
to  be  made.  Counsel  now  asked  the  court  to  sanc- 
tion the  amendments  directed  by  the  sergeant.  The 
form  of  the  postea  might  likewise  affect  the  costs. 

Per  Curiam — That  the  judge  who  tried  the 
case  has  certified  the  propriety  of  this  amend- 
ment is  sufficient  to  warrant  the  order  sought  for ; 
therefore  let  the  postea  be  amended. 

Rule  accordingly. 


Brown  and  wife  v.  Brown.— Jan.  13. 

Action  for  assault-^  Lodgment  of  money  in  eourt'^^ 
Common  Law  Procedure  Act. 

The  court  will  set  aside  a  plea  to  an  action  for  at" 
saultf  wherein  the  defendant  relies  upon  toe  pay* 
ment  of  money  into  court,  and  will  give  liberty  to 
the  plaintiff  to  mark  judgment^  as  if  no  defence 
were  filed,  inasmuch  as  such  a  plea  is  irregular 
under  the  pronisions  cf  the  5th  section  of  the 
Common  Law  Procedure  Act. 

This  was  an  action  for  assaulting,  beating,  insult- 
ing, and  annoying  plaintiff's  wife,  and  also  for  as- 
saulting the  plaintiff  himself;  the  defendant  had 
taken  defence,  and  pleaded  as  to  the  first  cause  of 
action,  that  he  did  not  assault  the  said  plaintiff, 
Mary  Browne ;  "  and  as  to  the  assault  in  the  plaint 
stated  to  have  been  made  on  the  said  plaintiff,  Daniel 
Brown,  the  said  defendant  admits  the  same,  and  has 
paid  into  court  the  sum  of  twenty  shillings,  in  sa- 
tisfaction of  the  damages  sustained  thereby,  and 
therefore,*  &c. 

J.  E.  Walsh,  for  the  plaintiff,  moved  that  the  de- 
fence pleaded  by  the  defendant  to  the  second  cause 
of  action  in  the  plaint  mentioned,  and  by  whioh  the 
defendant  relies  upon  the  payment  of  money  into 
court,  shall  be  set  aside,  and  that  the  plaintiff  shall 
be  at  liberty  to  mark  judgment  as  to  the  second 
cause  of  action,  or  otherwise  proceed  as  if  no  de- 
fence were  filed  thereto,  on  the  ground  that  the 
action  was  not  one  in  which  money  could  be  paid 
into  court ;  and  that  the  said  de&nce,  as  regards 
the  said  second  cause  of  action,  is  irregular  in  re- 
lying on  such  payment.  [Counsel  relied  on  the  75th 
section  of  the  Common  Law  Procedure  Amendment 
(Ireland)  Act.]  There  was  no  affidavit  of  the 
Ikcts. 

M^Donoght  Q.  C.  (with  whom  was  SempleU 
contra,  contended  that  the  court  could  not  on  this 
motion  now  deal  with  the  plea,  for  non  constat  but 
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that  the  defendant  is  entitled,  as  a  justice  of  the 
peace,  to  Lodge  money  in  court,  for  tiiere  is  nothing 
on  the  record  to  disclose  the  character  of  the  defend- 
ant. Counsel  cited  Asion  v.  Parker,  (15  M.  &  W. 
S385).  [  fi^alsh — The  defendant  is  described  in  the 
record  as  a  pawnbroker ;  the  plaintiff  relies  on  the 
authority  of  the  very  case  cited  on  the  other  side]. 
Tlie  motion  is  unnecessary,  for  the  parties  must,  not- 
withstanding, go  to  trial  on  the  first  issue.  It  is  not 
necessary  to  set  out  on  the  record  that  the  defendant 
is  a  justice  of  the  peace.  The  plaintiff  can  only  ob- 
tain an  interlocutory  judgment,  and  must  go  before 
the  sheriff  to  assess  damages.  Under  the  peculiar  cir- 
cumstances of  the  case — an  action  between  rela- 
tives— the  motion  ought  to  be  refused. 

Greene,  B. — The  case  in  15  M.  and  W.  is 
plainly  distinguishable  from,  and  is  no  authority 
to  govern  this  case.  If  this  defence  were  to  be  al- 
lowed by  the  court  to  stand,  there  would  be  no 
meaning  in  the  exceptions  mmde  in  the  75tli  sec- 
tion ;  the  court  would  be  virtually  repealing  the 
section.  The  defence  must  be  set  aside  with  costs ; 
the  defendant,  however,  to  be  at  liberty  to  plead 
within  two  days. 

Rule  accordingly. 

CONSOLIDATED  CHAMBER. 

Co-ram  Ball,  J« 

Redmond  ».  Crawford Dec.  15. 

Judgment — Satisfaction — Order  of  the  Court  to 
entei'  up  a  Memorandum  of  Satisfaction. — 16  4' 
17  Vice.  113,*.  144. 

When  a  judgment  had  been  given  as  a  collateral 

security  with  a  mortgage,  and  the  mortgage  had 

been  paid  off  without  the  judgment  being  satisfied, 

there  being  now  no  legal  personal  representtitive 

of  the  eonrnee  of  the  judgment^  the  court  ordered 

a  memorandum  of  scUia faction  <^ the  judgment  on 

the  record  to  be  entered  up  by  the  Master. 

This  was  a  motion  for  an  order  of  the  court  to 

enter  up  satisfaction  of  a  judgment  upon  the  record, 

pursuant  to  the  Common    Law  Procedure  AcL* 


*16  17  Yio.,  c  ns.Beo.  144 — "ItshaU  be  lawful  for 
the  court  or  a  judge  to  order  a  memorandum  of  aatiflfaotion 
to  be  entered  upon  the  record  of  any  Judgment,  judgment 
rolls,  or  judgment  books,  if  it  shall  clearly  appear  to  said 
court  or  judge,  that  the  debt  or  damage  for  which  the  said 
judgment  ^as  obtained  have  been  fully  satisfied  and  dis- 
charged." 


It  appeared  from  the  affidavit  that  the  judgment 
was  of  Easter  Term,  1847,  for  the  sum  of  £d20a» 
and  that  it  had  been  e  ntercd  up  on  a  bond  of  1846 
that  this  bond  had  been  given  as  a  security  colla* 
teral  with  a  mortgage  bearing  equal  date  therewith. 
The  bond  had  been  legally  assigned  to  a  Mia# 
Bailie,  and  by  the  recital  iu  the  deed  of  asaignmeiH 
it  appeared  that  it  had  been  intended  to  assign  thm 
judgment  also,  but  from  some  oversight  this  had 
not  been  done.  The  mortgaged  premiiea  had  bees 
lately  sold  by  the  representative  of  the  mortgagor 
and  the  conusor  of  the  judgment,  and  the  eotirt 
amount  of  the  mortgage  and  collateral  judgmeot 
had  been  paid  off  out  of  the  proceeds  of  thm  mIs^ 
And  now,  in  order  to  make  out  a  title  to  the  pre* 
mises,  it  was  necessary  to  have  the  judgment  aatia* 
fied  upon  the  record,  but  owing  to  the  death  of  the 
original  con  usee  abroad,  and  there  being  no  legal 
personal  representative  in  this  country,  there  was 
no  person  who  could  legally  execute  a  warrant  to 
satisfy  the  judgment. 

T,  K.  Lowry  now  moved  for  an  order  Under  the 
H4th  section  of  the  Common  Law  Procedure  Acr» 
directing  a  memorandum  of  satisfaction  to  be  en- 
tered on  the  record  of  the  judgment^  and  sobmitted 
that  a  clear  case  had  been  made  out*  tliat  the 
amount  of  judgment  had  been  paid  off,  and  that 
there  was  no  one  who  could  be  got  legally  to  exe* 
cute  the  warrant  to  satisfy.  It  was  a  proper 
case  for  the  court  to  exercise  the  jurisdiction  given 
them  by  the  144th  section. 

J.  Ball, — I  think  a  sufficient  case  has  been  made 
out  for  exercising  the  authority  of  the  court  under 
the  act,  so  let  the  Master  enter  a  memorandum  of 
satisfaction  upon  the  record  of  the  judgment. 
"  On  motion  of  Mr.  Thomas  K.  Lowry  of  counsel, 
for  Margaret  Bailie,  the  equitable  assignee  of 
the  plaintiff,  who  moves  that  the  Master  of  this 
court  be  at  liberty  to  enter  satisfaction  upon 
the  record  of  the  judgment  in  this  cause,  and 
on  hearing  affidavits  of  the  said  Margaret 
Bailie  read.   By  the  Right  Honourable  Judge 
Ball,  it  is  ordered  that  the  Master  of  this  court 
be  at  liberty  to  enter  a  memorandum  of  satis- 
faotion  upon  the  record  of  the  judgment  en- 
tered in  this  cause  in  Easter  Term^  1847,  in 
the  penal  sum  of  £9200. 
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ROLLS  COURT. 

[Reported  by  Richd.W.  Gamble,  Esq.  Barrister-at  Law.] 

Hamilton  v,  Synge,  Simpson  v,  Stnge. 

November  22  and  28,  1854. 

Creditors*  suU — Saieage  coiU — Contribution — 

House  of  Lords*  costs — Taxation, 
The  oumer  of  certain  Imnds  by  a  marriage  setilement 
gromtad  tksm  in  trusty  among  others,  to  pay  ce»'' 
iain  debts  wkich  were  seiofdina  schedule  attached 
iket'eto.      The  ereeUter^^  hating  instituted  a  suU, 
obtained  m  decree  in  Chance^y^  estabtishing  their 
rights.     From  this  there  was  ai>  appeal  to  Ute 
House  cf  Lordsy  which  was  resisted  by  the  prin» 
dpal  creditor  only,  and  their  Lordships  diffhing 
in  opinion^  tJke  decree  behw  was  affirmed^  but  no 
order  was  made  as  to  the  costs.     It  appeared  also 
that  if  the  appeal  had  suoeeededf  none  of  the  sche- 
dule creditors  would  have  obtained  anything  on 
Jbot  cf  their  demands.      Held,  thai  each  rf  the 
creditors  in  the  schedule  to  the  deed  should  contri* 
hute  rateably  to  the  costs  cf  resisting  the  appeal. 
The  proper  course  for  seeking  the  costs  against  the 
defendant  is  to  set  down  the  cause  for  hearing  be* 
fare  the  Chancellor  upon  the  aause  of  Lords* 
.    order. 

An  application  may  be  made  fir  an  order  to  the 
Tasing  Master  here  to  tax  House  qfLordt^  caste. 

Bt  a  marriage  settlement  of  the  1 7th  of  April,  1818, 
Francis  Sjnge,  upon  the  marriage  of  his  ton  John 
Syngc^  pot  his  estates  in  settlement,  and  eharged 
the  same  with  certain  bond  and  other  debts,  which 
were  set  out  in  a  schedule  annexed  thereto.  In 
1848  a  bill  was  filed  by  the  owner  of  certain  bonds 
therein  mentioned,  pra3riag  that  these  bonds  might  be 
declared  to  be  the  same  bonds  as  were  referred  to  in 
a  schedule  to  the  indenture  of  the  17tfa  of  April, 
1818,  annexed,  and  that  said  bonds  might  be  de- 
creed to  be  well  charged  by  said  indenture  and 
schedule  on  the  lands  in  the  pleadings  mentioned, 
also  praying  an  account  of  the  sum  due  on  foot  of  the 
bonds,  and  an  account  of  the  real  and  personal  es- 
tate of  Francis  Sy nge  and  John  Sjnge,  now  both 
deceased ;  also  an  account  of  the  charges  and  in- 
cumbrances affecting  the  lands  so  charged  by  the 
settlement ;  also  an  account  of  the  mortgage  and 
other  debts  affecting  the  real  and  personal  estate  of 
John  Synge,  deceased,  at  the  time  of  hhi  death,  and 
praying  that  the  trust  of  the  will  of  the  said  John 
Synge  might  be  carried  into  execution,  and  that  the 
bonds  aforesaid  might  be  declared  to  form  part  of 
those  directed  by  the  will  to  be  paid ;  and  for  a 
sale  of  the  lands  and  a  payment  thereout  of  all  the 
demands  affecting  the  same,  plaintiff  offering  to  re^ 
deem  all  such  incumbrances  as  the  court  should 
think  right.  In  June,  1849,  a  decree  was  pro- 
nounced by  the  Ixml  Chancellor,  declariyg  that  the 
bonds  were  the  same  as  those  contained  in  the  sche- 
dule to  the  indenture  of  settlement  of  April,  1818, 
and  that  John  Synge  took  the  lands  therehi  com* 
prised,  subject  to  the  payment  of  interest  on  said 
bonds,  but  reserving  the  question  as  to  the  principal 
sums  secured  by  the  bonds ;  also  ordering  an  ac- 


Francis  Synge  and  John  Synge,  and  an  account  of 
the  charges  and  incumbrances  affecting  the  trust 


lands  comprised  in  the  settlement  of  April,  1818. 
The  several  schedule  creditors,  whose  demands  were 
reported,  proved  under  the  decree.     The  lands  were 
subsequently  sold  in  the  Incumbered  Estates  Court, 
and  the  most  part  of  them  were  purchased  by  the 
owner,  F.  Synge.  The  purchase* money  was  insuflS- 
dent  by  £30,000  to  pay  the  incumbrances.     A  pe- 
tition of  appeal  from  the  Lord  Chancellor's  decree 
was  then  presented  in  the  House  of  Lords  by  the 
defendants,  and  it  was  opposed  only  by  the  Rev.  J. 
£.  H.  Simpson,  the  owner  of  the  two  bonds.     VV  hen 
the  matter  came  before  the  House  of  Lords  the 
Lord  Chancellor  was  of  opinion  that  the  decree 
should  be  reversed,  and  Lord  St.  Leonards  was  for 
affirming  it.     The  result  was  that  the  decree  of  the 
Lord  Chancellor  below  was  affirmed,  but  no  order 
was  made  as  to  costs.     The  draft  allocation  report 
was  now  iled  in  the  Master's  office,  by  which  the 
funds  were  allocated,  as  stated  in  the  schedule. 

Hughest  Q.  C  for  the  plaintiff  in  the  second 
cause,  the  Rev.  J.  £.  H.  Simpson,  now  moved  for 
an  order  that  the  Master  in  proceeding  under  the 
allocation  orders  should  allocate  to  the  plaintiff  in 
the  second  cause,  out  of  the  several  amounts  now 
due  to  the  schedule  creditors  as  in  the  schedule  an- 
nexed to  the  notice,  the  several  sums  therein  men- 
tioned, (that  IS,  a  proportionate  part  of  each  of  said 
sums  so  allocated,)  in  part  discharge  of  the  sum  of 
£750,  being  the  amount  of  the  costs  paid  by  the 
said  plaintiff  in  the  defence  of  the  appeal  lodged  by 
the  defendants,  Marcus  Sinnott  and  others,  in  the 
House  of  Lords  against  the  decree  of  the  15th  of 
June,  1849,  said  several  sums  so  to  be  contributed 
amounting  in  the  whole  to  £524  18s.  dd.,  the  said 
sum  of  £750  being  a  salvage  payment  in  respect  of 
the  demands  included  in  the  schedule  to  the  deed  of 
1818.  First,  when  a  plaintiff  puts  an  estate  in  the 
way  of  being  administered,  he  is  entitled  to  his  costs 
in  the  first  instance^  Fisher  v.  King,  (11  Jr.  £q. 
Rep.  460)  ;  O'Dowda  v.  O'Dowda,  (Id.  464.) 
[McLSter  of  the  Rolls. — The  distinction  is,  that 
such  costs  are  given  only  in  the  case  of  personal 
estate.]  In  the  latter  case  Lord  Chancellor  Brady 
said,  ''  it  appeared  to  hitn  that  the  result  of  all  the 
authorities  was,  that  in  a  case,  such  as  the  present* 
though  not  strictly  an  administration  suit,  the  plain- 
tiff was  entitled  to  his  costs  in  the  first  instance, 
where  he  puts  a  personal  estate  into  a  train  of  ad- 
ministration, and  where  there  is  no  doubt  that  the 
plaintiff's  exertions  would  enable  the  personal  estate 
to  be  ultimately  realised."  ^^Master  of  the  Rolls.^^ 
In  suits  concerning  real  estate  the  costs  always  go 
with  the  demand,  unless  in  the  case  of  salvage  costs.] 
Stanton  v.  HafUldy  (1  Keene,  358,)  decides  that  the 
extra  costs  of  the  plaintiff  will  be  directed  to  be 
paid  pro  rata  by  the  other  creditors,  although  there 
is  a  surplus  fund.  The  suit  was  there  instituted  to 
set  aside  a  fraudulent  deed  which  stood  in  the  way 
of  all  the  creditors,  and  it  was  considered  just  that 
the  creditors  who  derived  the  benefit  of  the  suit 
should  contribute  to  the  extra  cost  Incurred  in  set- 
ting aside  the  deed.  That  was  a  case  similar  to  the 
present,  and  it  was  cited  and  approved  of  in  the 


count  to  be  taken  of  the  real  and  personal  estate  of   cases  of  Newby  v.  Drew^  ( 10  I.  £.  R.  58);  Jame.tnn 


V.  Ftrrar,  (3  I.  E.  R. 


518)  ;  Corporation  of  l/iiUin. 
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V.  the  Attorney- Geneial  (9  Bligli,    N.   S.,   395); 
aFerraU  v.  M'Cann,  (I  F.  and  K.  635.) 

LaTouche  for  the  Governors  of  Mercer*s  Hospital. 

ir.  Smith  for  other  creditors  opposed  theinotion. 

Ottvay,  Q.  C^  (with  Hvghes,  ^.  T.,)  in  re- 
ply,  cited  Wedgewood  v.  Adams,  where  the  Master 
of  the  Rolls  said,  **  If, -through  the  exertions  of  a 
plaintiff,  the  court  is  enabled  to  distribute  a  fund  or 
make  a  decree  of  the  rights,  if  necessary,  for  an  ad  • 
ministration,  then,  although  plaintiff  may  fail  in  his 
claim,  the  court  will  not  permit  the  other  parties  to 
carry  off  the  fruit  of  his  exertions  without  defraying 
his  costs  out  of  the  fund.*'  [Tliey  cited  Wedgewood 
V.Adams,  (8Beav.  1U3) ;  J\V/^n  v. Brady,  (4 1. E.  R. 
359) ;  KeUy  v.  Kellv,  (1  I.  E.  R.  819.)] 

Master  of  the  Rolls. — The  notice  in  this  case 
has  not  asked  for  the  costs  against  the  respondent, 
Francis  Synge;  but  if  I  thought  the  parties  entitled 
to  this,  I  would  allow  the  notice  to  be  amended. 
As  to  this  question,  then,  the  case  cited  from 
9th  Blights  Reports  has  no  application,  because 
there  an  interlocutory  decree  had  been  made  reserv- 
ing  the  question  of  costs  ;  the  meaning  of  that  was 
not  that  the  question  of  costs  should  go  back  to 
them.  Sir  W.  M*Mabon  always  held  trhat  when  a 
final  decree  was  given  it  decided  that  the  party  who 
obtained  it  was  entitled  to  costs,  but  there  is  a 
question  whether  such  a  rule  included  House  of 
Lords'  costs.  The  order  of  the  House  of  Lords  here 
said  nothing  4ibout  the  question  of  costs,  therefore  I 
do  not  see  bow  that  rule  bears  on  this  case.  Under 
the  House  of  Lords*  order  the  decree  was  affirmed, 
then  either  of  two  consequences  followed, either  the 
post  costs  were  payable  under  the  original  decree 
or  they  were  not,  if  they  were  carried  by  the  ori- 
ginal decree  then  it  is  not  necessary  to  make  any 
decision  about  them ;  but  if  not,  and  I  think  that 
decree  did  not  carry  post  costs,  and  there  is  nothing 
said  in  the  House  of  Lords*  order  about  costs,  then 
the  plaintiff  should  set  down  the  cause  to  be  beard 
upon  the  House  of  Lords'  order,  and  this  would 
have  brought  the  case  within  the  principle  of  the  case 
of  aFenall  V.  M^Cann,  (1  Fl.  &  Kelly,  635); 
but  if,  as  I  say»  he  is  already  entitled  to  the  costs 
under  the  first  decree  then  he  need  not  come  here, 
for  tiie  Taxing  Master  will  give  them  without  any 
further  order.  1  have  not  the  means  of  deciding 
that  part  of  the  motion  here,  not  knowing  anything 
about  the  case.  I  have  no  authority  to  decide  it. 
If  the  case  was  set  dowti  before  the  Lord  (han- 
cellor  he  ma}'  hold  that  the  respondent  is  enti- 
tled to  the  costs  he  has  incurred  in  resisting  this 
appeal.  I  do  not  offer  any  opinion  upon  it. 
The  Lord  Chancellor  might  consider  it  then  came 
within  the  case  in  9th  Bligh.  As  to  the  ap- 
plication made  by  the  notice — viz.,  for  an  order 
on  the  creditors  to  contribute,  the  parties  have  a 
ight  to  come  here,  for  it  is  a  matter  collateral  to 
the  suit,  and  I  am  bound  to  decide  it.  Justice 
seems  in  support  of  the  application  ;  for  on  the 
appeal  to  the  House  of  Lords,  it  appears  that  the 
Lord  Chancellor  of  England  was  of  opinion  that 
the  decree  should  be  affirmed,  but  that  Lord  St. 
Leonards  thought  it  should  be  reversed,  and  he 
gives  as  his  reasons  for  this  opinion — first,  that  the 
settlement  of  1818  was  a  mere  arrangement  made 


by  Mr.  Synge  and  his  son  for  the  payment  of  the 
debts  set  out  in  the  schedule  to  the  deed,  but  that 
there  was  no  contract  with  the  creditors,  nor  any 
communication  with  them,  4ind  that  therefore  they 
never  could  take  advantage  of  it,  nor  enforce  the 
fulfilment  of  such  arrangement ;  that  for  the  cre- 
ditors to  take  any  right  under  tbat  deed  would  be 
contrary  to  the  weU-establisbed  principle,  "  that  a 
trust  created  for  the  creditors,  without  baigai«  or 
communication  with  them,  cannot  be  enforced  by 
them  ;"  2nd,  be  thought  it  was  an  attempt  to  bring 
the  ease  within  tlie  case  of  Garrard  v*  Lord  LaU' 
derdale,  and  La  Touche  v.  Lord  Luean^  from  which 
it  was  clearly  distinguishable,  because,  he  says,  no 
distinct   act   of   dealing  with   the  creditors  was 
shown,  such  as  should  have  taken  place  in  order  to 
entitle  tlie  creditors  to  enforce  the  trusts.     Now 
from    this  it  i$  clear,  that  if  the  appeal  to  the 
House  of  Lords  had  been  successful,  neither  Mr. 
Simpson  nor  the  other  creditors  would  have  ob- 
tained a  farthing  from  the  estate.     It  is  therefore 
only  reasonable,  that  aU  the  parties  who  obtained  a 
benefit  from  the  resisting  of  the  appeal  should 
contribute  rateably  to  the  costs  incurred  in  resist- 
ing it.     Such  being  the  abstract  justice  of  the  case, 
I  must  consider  whether  the  law  goes   with  it.    In 
the  case  of  real  estate  the  rule  is  settled,  that  the 
puisne  creditor  gets  nothing  if  the  fund  is  deficient, 
but  there  is  an  exception  to  this  in  the  case  of  a 
sale,  for  the  puisne  creditor  is  there  allowed   the 
costs  of  the  sale ;  but  in  the  case  of  personal  es- 
tate it  is  different,  because  the  fund  is  of  a  perish- 
able nature.    The  case  of  Stanton  v.  Hatfield,  (1 
Keene,)  seems  to  be  an  authority  for  granting  you 
the  order,  that  all  the  creditors  pay  their  rateable 
proportions  of  the  costs.     I  will  consider  the  case, 
and  if  I  see  that  I  have  a  sufficiently  established 
legal  principle  to  go  upon,  will  grant  this  part  of 
your  application. 

Nov.  28. — His  Honor  now  delivered  a  further 
written  judgment,  in  which,  af^er  stating  the  facts  of 
the  case,  he  declared  his  decision  in  substance  the 
same  as  given  above,  holding  that  the  plaintiffs  in 
the  second  matter  were  clearly  entitled  to  be  re- 
imbursed so  much  of  the  costs  of  the  appeal,  and 
that  the  schedule  creditors  should  contribute  to  the 
payment  thereof  in  proportion  to  their  demands ;  he 
stated  that  the  case  of  the  Corp,  of  Dublin  v.  AUor. 
Gen.  (9  Bligh,  395)  did  not  apply,  but  that  the  prin- 
ciple of  the  case  of  Stanton  v.  Hatfield,  (1  Reene' 
3o8)  was  applicable.  His  Honor  also  referred  for  a 
proper  exposition  of  the  doctrine,  to  the  judgment 
of  Lord  St.  Leonards  in  the  case  of  Nelson  v.  Brady, 
(2  Dr.  &  War.  146,)  where  he  says,  ^*  I  am  clearly 
of  opinion  that  whatever  has  been  beneficial  to  the 
plaintifi  in  the  original  cause  must  be  paid  for, 
I  do  not  mean  the  conunon  costs  of  working  the 
cause,  but  the  costs  of  such  acts  as  were  plainly  for 
his  benefit;  for  instance,  counsel's  opinion  on  the 
abstract  of  title,  the  Master's  report  approving  of 
conditions  of  sale,  &C.,  all  such  are  to  be  repaid,  for 
all  these  costs  must  have  been  incurred  by  the  other 
party.  I  draw  a  distinction  between  those  proceed- 
ings in  the  cause  as  a  cause,  and  those  steps  which 
were  necessary  for  the  working  of  the  cause  bene- 
ficially for  the  other  side."    [A  question  here  arose 
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as  to  whether  the  Taxing  Masters  here  would  tax 
House  of  Lords  costs,  when  Mn  Adair,  as  amicus 
curia t  mentioned  the  case  of  Ludlow  v.  Kingdom, 
(1 1  Beav.  401,)  where  the  three  Taxing  Masters  in 
England  had  given  their  certificate,  that  *^  under  the 
common  order  to  tax  a  solicitor's  bill,  the  Taxing 
Masters  would  tax  a  bill  for  Parliamentary  business 
upon  the  scale  of  Parliamentary  allowances.]  His 
Hom)r  then  sard,  that  he  would  make  it  part  of  his 
order  that  any  of  the  creditors  might  apply  for  an 
order  to  the  Taxing  Master  to  have  his  costs  taxed. 
The  following  order  was  made  : 

It  is  ordered  by  the  Right  Hon.  the  Master  of 
the  Rolls  that  J.  J.  Murphy,  the  Master  in 
these  causes  in  proceedings  under  the  allocation 
orders,  do  allocate  to  said  plaintiff,  the  Rev. 
J.  E.  H«  Simpson,  out  of  the  several  amounts 
now  due  to  the  schedule  creditors,  as  in  the 
schedule  hereunt6  annexed  mentioned,  the  se- 
veral sunra  therein  also  mentioned,  in  part  dis- 
charge of  the  sum  of  £750,  being  the  amount 
of  the  costs  paid  by  the  plaintiff  in  defence  of 
the  appeal  lodged  bj  the  defendant,  M.  Syn- 
nott,  and  others  in  the  House  of  Lords  against 
the  decree  of  15th  of  June,  184^,  said  several 
sums  to  be  contributed  a:mounting  in  the  whole 
to  the  sum  of  £524  IBs.  3d.,  the  said  sum  of 
£750  being  a  salvage  payment  in  respect  of 
the  demands  included  in  the  schedule  to  the 
deeds  bearing  date  the  T7ih  of  April,  1818. 
This  order  to  be  without  prejudice  to  any 
application  the  said  several  parties  or  any 
of  them  may  make  to  have  said  costs  taxed,  or 
the  proper  amount  payable  ascertained,  and  let 
any  of  such  parties,  if  so  advised,  be  at  liberty 
to  serve  notice  during  the  present  sittings  for 
such  purpose.* 

SCHEDULE  JO  WHICH  THE  FOREGOING. 

ORDER  REFERS. 

Nama  of  Schedule  Amount  due  to         Sums  to  be  contrl. 

CrNitarik  them.  buted  by  each  creditor 

thereout,  being  U.  in 

the  pound  on   their 

respective  debtSt  m 

per  Mid  consent. 

Francis  Synge 7111  4  7  355  11  3 

Mercer's  Hospital....  895  2  I.  44  15  0 
W.  Sneid,  R.  Stuart 

&  J.  Hardcastle..  2205  16  4  110  5  9 
E.  Johnston,  Admx. 

of  S.  Blundel. 206  5  8  14  6  3 


10.498     8 
2758     4 


8     524  18 
It  225     1 


3* 
9 


^13,256  12     9  £750     0    0 


Martin  v.  Coopbb. — Jan*  15. 

Filing  further  Affidavits —  Costs  of  motion. 

Petitioner  i  after  having  set  down  the  cause  for  hear* 

ing^  and  when  it  was  in  the  Chancellor's  list  of 

the  dat/i  applied  for  leave  to  fUe  further  afjida- 

vits.     Leave  was  given  to  file  them^  petitioner  to 

*  Bums  to  be  allocated  to  petitioner  Simpson, 
f  Proportion  to  be  borne  by   Rev.  J.  E,  H.    Simpson, 
being  la.  9d.  in  the  pound. 


pay  £4,  costs  of  the  motion,  and  this  to  be  with* 
out  prejudice  to  the  respondent  applying  to  the 
Chancellor  for  the  costs  of  the  day. 

This  was  an  application,  on  behalf  of  petitioner^ 
for  leave  to  file  additional  affidavits,  although  the 
cause  was  in  the  Chancellor's  list,  as  there  were 
facts  which  it  was  necessary  to  bring  before  the 
court  before  the  hearing  of  the  cause. 

Hemphill  applied  for  the  costs  of  the  motion,  us 
the  petitioner  had  set  down  the  cause  for  hearing 
himself,  which  he  should  not  have  done-  unless  he 
was  prepared  to  go  to  a  hearing.  The  case  is  actu- 
ally in  the  list  of  the  Chancellor  for  this  day,  and 
respondent  is  anxious  to  have  it  heard,  and  will  be 
considerably  delayed  by  this  application  being  now 
granted.  If  ever  there  will  be  a  case  for  giving 
costs  of  a  motion  for  libert}'  to  file  affidavits,  It  is 
this  one. 

Master  op  the  Rolls. — The  petitioner  is  so 
entirely  in  default  in  this  case  that  I  must  make 
him  pay  the  costs  of  this  motion,  and  as  i\\^  cause 
is  in  the  Chancellor's  list,  and  must  be  postponed, 
this  order  is  not  to  prevent  the  respondent  asking 
the  Lord  Chancellor  for  the  costs  of  the  day. 
The  following  order  was  made  t 
*^  Be  it  so,  filing  same  on  or  before  to-morrow, 
and  let  the  petitioner  pay  to  the  respondent 
£4  for  the  costs  of  this  motion ;  and  It  ap« 
pearing  that  the  cause  is  in  the  Lord  Chan- 
cellor's list  for  to-day,  this  order  to  be  with- 
out prejudice  to  the  respondent  applying  to 
the  Lord  Chancellor  for  the  costs  of  the  day; 
and  let  the  respondent,  if  so  advised,  be  at  li- 
berty to  file  affidavits  in  reply  to  said  affida- 
vits to  be  filed  on  behalf  of  petitioner,  within 
fourteen  days  from  the  date  of  this  order. 


COURT  OF  QUEEN'S  BENCH. 
HiLABT  Term,  1855. 

[Reported  by  Sahdkl  V.  Peet,  Esq.,  Barrister-at-Law.] 
Eyre  v.  Baldwin.— Jan.  18. 

Practice — Rescinding  order  for  Security  for  Costs 
— Return  of  Plaintiff  within  JuiHsdiction. 

An  ordei'  had  been  granted  that  Ay  the  plaintiff  in 
an  action,  who  was  then  absent  in  America,  should 
give  seemly  for  costs,  and  in  the  mearUitne  that 
ths  proceedings  should  be  stayed,  A  subsequently 
returned,  cmd  no  security  having  in  the  meantime 
been  given,  applied  to  the  court  to  rescind  the 
ordei*  in  question,  inasmuch  as  his  absence  had 
been  only  temporary  ;  that  he  was  now  residing 
here  with  his  family,  which  had  never  quittea 
Ireland ;  that  he  did  not  return  to  get  rid  of  the 
order,  and  that  he  had  no  intention  of  leaving 
Ireland*  His  affidavit  was  silent  upon  the  ques- 
tion of  merits,  and  the  affidavit  of  the  defendant 
in  reply  sotight  to  establish  that  the  cause  of  action 
was  fiot  a  just  one>  The  court,  without  entering 
into  the  latter  question,  granted  the  application 
upon  payment  by  the  plaint^  of  the  costs  of  the 
motion  for  security  for  costs,  and  of  the  present 
one* 

Chatterton  moved  on  belialf  of  the  plaintiflT,  who 

had,  by  an  order  of  the  court  dated  10th  May,  1854, 
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beeo  ordered  to  give  security  for  costs,  that  the  said 
order  should  be  rescinded,  and  that  the  plaintiff  be 
allowed  to  proceed  with  said  action  as  if  said  order 
had  never  been  made  upon  the  grounds  stated  in 
plaintiff's  affidavit.  By  that  it  appeared  that  the 
order  for  security  for  costs  had  been  made  by  rea- 
son of  the  plaintiff  being  then  resident  in  Ame- 
rica, out  of  the  jurisdiction  of  the  court ;  that  his 
absence  from  Ireland  was  only  temporary,  having 
lefl  his  wife  and  family  in  Ireland  ;  that  since  the 
making  of  the  order  plaintiff  bad  returned  to  this 
country,  and  had  been  for  several  months  past  re- 
siding with  his  family  at  Borrisokane,  in  the 
County  of  Tipperary,  and  that  he  did  not  reti  rn 
to  this  connlry  in  consequence  of  said  order,  or  to 
get  rid  of  its  effects,  but  in  the  ordinary  course  of 
his  business,  and  that  he  had  no  intention  what- 
ever of  leaving  Ireland.  This  affidavit  on  the  part 
of  the  plaintiff  was  met  by  another  by  defendant, 
stating  his  belief  as  to  the  embarrassed  circum- 
stances of  the  plaintiff,  and  alleging  that  the  claim 
for  rent  for  which  the  action  was  brought  was  fully 
countervoided  by  a  previous  loan  to  the  plaintiff  by 
him,  and  also  generally  swearing  to  merits.  It  did 
not,  however,  controvert  the  facts  stated  in  plain- 
tiff's affidavit.  Counsel  submitted,  that  upon  the 
uncontroverted  statement  of  facts  in  the  plaintiff's 
affidavit,  the  motion  should  be  granted. 

J.E.  Walsh,  andF.  Falkiner  contra THe  fact  of 

the  plaintiff  having  returned  within  the  jurisdiction  is 
DO  reason  for  setting  aside  the  former  order.    Bad^ 
nail  V.  Haylay,  (4  M.  and  W.  634).    [Perri;t,  J.— 
The  affidavit  here  states  that  the  plaintiff's  absence 
was  merely  temporary],     [ilfoorc,  J. — In  the  case 
which  you  cite,  security  for  costs  had  actually  been 
given]     The  party  who  has  not  complied  with  the 
order  of  the  court  sboulf]  not  be  in  a  more  favour- 
able position  than  one  who  has.     We  have  in  our 
affidavit  not  only  deposed  to  roeriu,  but  stiown  a 
case  of  oppression  on  the  other  side,  unites  the 
mere  naked  faa  of  a  party  coming  back  is  sufficient 
to  induce  the   court  to  rescind  the  former  order. 
[Crampion,  J.—U  the  plaintiff  returned   for  the 
purpose  of  residence,   should  the  court  hold  him 
still  bound  ?]  All  that  he  states  in  his  affidavit  is, 
that  he  does  not  intend  to  go  away  again.     In 
Woodtey  v.  Woodleyy  (3  Jr.  L.  R.  86),  the  defen- 
dant stated  in  his  affidavit  that  he  had  not  meant 
to  go  away  permanently ;  yet  there  the  court  re- 
fused to  set  aside  the  order  for  security.     It  does 
not  appear  that  security  had  already  been  given  in 
that  case.     [Moorey  J,^l  remember  that  there  the 
order  sought  for  was  refused  because  the  party  had 
come  back,  for  the  purpose  of  getting  rid  of  the 
former  rule.]     The  court  ought  in  making  an  order 
like  the  present  to  require  two  things :  first,  a  just 
cause  of  action ;  and  secondly,  an  assurance  that 
the  protection  of  the  former  ordier  is  no  longer  re- 
quisite.    The  petitioner's  case  here  is  deficieiit  in 
both  these  points,  for  it  appears  not  only  that  his 
case  is  destitute  of  merits  but  it  is  not  stated  in  his 
affidavit  that  he  means  to  reside  permanently,  or  at 
least  during  the  suit,  within  the  jurisdiction.     He 
merely  deposes  to  the  fact  of  his  intention  to  do  so, 
but  that  may  be  true  of  the  present  time  and  he 
may  change  his  mind  hereafter. 


ChtUierton  replied. 

Pkb  CuBKAiL — The  order  sought  must  be  grant* 
ed,  but  it  must  be  opon  payment  of  costs  of  the 
former  motion  and  of  this  present  application. 

JitUe  aceardingljf. 


Reg.  v.  Thomfson.— /an.  19. 
Certiorari — Excise  Prosecution — Appeal  from  dis- 
missal  of  Complaint — Crown  Practice — 7  ^  8 
Geo,  4,  c.  53. 

In  a  prosecution  hv  injhrmation  be/ore  jmsticet  at  tke 
petty  sessimis  of  the  borough  of  L,  for  the  recovery 
of  penalties  for  an  alleged  breach  of  the  excise 
lawsy  the  magistrates  dismissed  the  complaint, 
and  an  appeal  was  taken  en  the  part  of  the  Crown 
against  the  adjudication^  pursuant  to  7  Sf  8  Ge9. 
4,  c.  53,  ss.  82,  83.  The  Recorder  of  L,  before 
whom  the  appeal  came  an  for  hearings  reused  to 
entertain  it  on  account  of  an  assumed  injormalitt^ 
in  the  service  of  notice  upon  the  Clerk  of  the  Peace 
for  the  meeting  of  the  hmough.  A  unnt  of  certify' 
rari  having  been  sued  out  by  the  Crown^  upon  the 
frit  of  the  Attorney-  General  to  return  the  prtk- 
ceedings  with  the  view  to  quash  the  adjudication 
of  the  Recorder  and  to  make  an  order  to  enter 
continuances  and  hear  the  appeal,  it  did  not,  upon 
the  face  of  the  depositions  as  returned  to  the  court, 
appear  that  any  proof  had  been  given  or  of* 
fered  that  notice  of  the  appeal  had  been  given  to 
the  defendant  six  days  previous  to  the  day  ofhold^ 
ing  the  Quarter  sessions.  Held,  that  although  0k9 
appeal  had  been  rejected  by  the  Recorder  upon  a 
different  ground,  the  want  tf  proof  of  service  of 
such  a  notice,  or  of  an  averment  that  such  evidence 
had  been  tendered,  was  a  fatal  defect  in  the  record 
before .  the  court,  and  prevented  the  propriety  of 
the  rpection  of  the  appeal  from  being  called  in 
question. 

Held  also,  that  it  is  the  practice  of  the  court  m  such 
cases  as  the  foregoing,  whei'e  the  adjudication  6e- 
low  has  been  quashed  on  the  return  to  a  certiorari^ 
to  make  an  order  upon  the  justices  to  enter  coH'^ 
tinuanees  and  proceed  to  hear  the  complaint,  tvitk^ 
out  a  writ  of  mandamus  being  required. 

This  was  a  certiorari  to  return  a  certain  informa- 
tion, adjudication,  and  order  of  dismissal  upon  the 
hearing  of  the  original  complaint,  together  with  the 
judgment  or  order  of  dismissal  upon  the  hearing  of 
the  appeal,  and  the  evidence  given  on  the  hearing 
thereof,    with    all   notices    and    documents  rela- 
ting thereto,   and    the  grounds  thereof,  ftc,    in 
a    complaint    preferred    before    the    justices    of 
the  city  and  county  of  Londonderry,  at  the  in* 
stance  of  the  Commissioners  of  Excise,  against  the 
defendant  below.     The  charge  against  the  defen- 
dant   was,  his    having  in  his  possession  a  quan- 
tity of  chioory  prepared    and    manufactured  for 
the  purpose  of  being  in  imitation  of  coffee.     That 
complaint  was  dismissed  by  the  justices  at  petty 
sessions,  and  their  decision  was  appealed  from  to 
the  Recorder  of  Londonderry.     Upon  the  evidence 
taken  on  the  appeal,  it  appeared  that  on  the  1st  of 
April  last,  and  immediately  on  the  order  of  dis- 
missal being  pronounced,  notice  of  the  appeal  was 
served  on  the  presiding  jusitoes,  and  service  was 
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also  effected  apon  tbe  defendant  after  the  adjourn- 
ment of  the  eooft  sboat  7  o'doek  of  the  same  day, 
at  M»  pfaee  of  bosiness.  A  copy  of  the  notice  was 
also  senred  on  Monday  the  drd  April,  at  the  office 
of  Mr.  Gregg,  Deputy  Clerk  of  the  Peace  for  the 
eounty  and  city  of  Londonderry,  in  Pump-street 
It  was  admitted  that  Mr.  Gregg  was  Town  Clerk 
as  well  as  Clerk  of  the  Peaoe^  aind  that  his  office  as 
Town  Clerk  i»in  Pump-street,  whereas  he  transacts 
tbe  duties  of  Clerk  of  the  Peace  at  the  court  house 
in  Bishop -street.  The  court  were  of  opinion  that 
the  notice  of  appeal  was  not  served  <m  the  Clerk  of 
the  Pe»ce  pursuant  to  the  Matnte  7  ft  8  Geo^  4,  c. 
59,  and  tiMl  they  had  not  jnrisdidticn  to  hear  the 
•ppeaL  No  further  servioe  appeared  to  have  t>een 
effected.  The  points  noted  wtere :  fe^,  that  the 
decision  of  the  magistrates  in  dismissiDg  the  appeal 
was  erroneooa,  inismuch  m  sufficient  evidence  was 
gtveft  before  tbem  of  tbe  lodgment  of  the  notice  of 
appeal  with  the  olerk  of  tbe  peace  for  the  justice  of 
the  peace,  pursuant  to  tbe  7  ft  8  O.  4,  e.  63,.  s.  83;. 
secotidly,  that  the  appearance  of  tlie  defendant  by 
his  attorney  on  the  appeal,  was  a  waiver  of  any 
•ueh  olijection,  supposing  such  to  have  existed. 

72.  Jelfd  (with  whom  was  Smyfyy  Q'C.)  on  be- 
half of  the  Crown. — This  is  au  appeal  pursuant 
to  7th  and  8th  Geo.  4,  c.  83,  which  provides  with 
respect  to  the  preliminaries  of  the  appeal,  as  fol- 
lows, viz.:  that  no  such  appeal  shall  be  allowed  un- 
less the  party  or  parties  appellant  shall,  at  or  im- 
nediately  upon  tlie  giving  of  the  judgment  appealed 
against^  give  notice  in  writing  of  such  appeal  to  the 
commissioners  of  excise  or  justices  of  the  pedoe  res- 
pectively from  whose  judgment  such  appeal  shall  be 
made,  and  also  to  tbe  adverse  party  or  parties  on 
such  appeal,  and  shall  lodge  such  notice  at  the  office 
or  with  the  commissioners  of  appeal  or  with  the 
clerk  of  the  peace,  for  the  justices  of  the  peace  at 
such  general  quarter  sessions  as  aforesaid,  by  and 
before  whom  such  appeal  is  to  be  finally  adjudged 
and  determined ;.  and  no  such  appeal  as  aforesaid 
shall  be  heard,  unless  the  party  or  parties  appellant 
on  such  appeal  shall,  within  one  week  at  least,  before 
such  appeal  is  to  be  finally  adjudged  and  determined, 
give  notice  in  writing  to  the  adverse  party  or  parties 
on  such  appeal,  of  the  time  and  place  where  such  ap- 
peal is  heard.**  The  question  is,  whether  Mr.  Gregg, 
in  his  office  of  to«n  clerk,  was  not  the  proper 
officer  to  be  served,  within  the  meaning  of  the 
above  Act.  The  town  clerk  is  the  clerk  of  the 
peace  for  the  justices  of  the  borough  under  the 
Municipal  Corporation  Act,  (3rd  and  4th  Vic, 
cap.  108,  sees.  157,  163,  166,  168,  173,  176). 
At  all  events,  the  same  person  filled  both  offices, 
and  service  upon  him  at  one  place  was  as  good  as 
at  another. 

if*  Ccius/anef  and  Fitxgibhant  Q.C,  contra. — The 
oeurse  taken  by  the  Crown  is  irregular,  as  this  was 
tbe  case  for  a  mandamtu  and  not  a  certiorari. 
There  is  in  fact  no  order  to  be  quashed.  What 
jurisdiction  does  the  court  possess  on  a  certiorari 
to  make  an  order  upon  the  magistrates  to  do  cer- 
tain acU  ?  {Le/rotft  CJ. — The  best  way  for  us  to 
proceed  is,  to  ascertain  what  is  the  form  in  the 
office  in  cases  like  tbe  present ;  whether,  as  a  mat- 
ter of  coarse,  the  court  can  direct  the  magistrates 


to  proceed.  It  would  seem  to  me  extraordinary 
that  a  cause  should  be  set  down  for  argument  on 
the  return  to  a  ertiorari^  and  that  the  court  should 
adjudge  that  the  justices  were  wrong,  and  set 
aside  their  decision,  and  notwithstanding  that  it 
should  be  necessary  to  wait  for  the  is&uing  of  a 
mandamus  to  order  the  justices  to  proceed.  It 
really  seems  to  be  incidental  to  our  jurisdiction 
that  we  should  be  able  to  order  magistrates  to 
proceed  rightly.  Had  the  magistrates  refused 
contentiously  to  entertain  the  appeal,  a  mandamus 
might  have  been  had  to  compel  them,  but  here  it 
does  not  appear  that  they  acted  contentiously,  hut 
for  a  supposed  inforn>ality}.  [^The  Clerk  of  the 
Crown  referred  to  the  cases  of  R.  v.  Read  and 
R,  V.  Cofiait,  both  of  Michaelmas  Term,  Novem- 
ber 5,  1850,  where  a  similar  practice  had  been 
adopted.]  In  those  cases  it  does  not  appear  that 
the  appeals  had  hot  been  originally  heard  tipon  the 
merits.  \_Crampton,  J. — The  entries  are  quite 
inconsistent  with  that  supposition.}  The  authori- 
ties show  that  such  a  jurisdiction  does  not  exist 
^/Jrampton,  J. — We  always  act  upon  the  principle 
that  where  a  party  comea  before  us  on  a  practice 
already  established,  such  must  be  observed,  and  if 
erroneous,  we  subsequently  alter  it  by  a  general 
rule.]  The  justices  at  quarter  sessions  exercised  a 
discretion  in  making  this  order,  and  the  court  has 
no  jurisdiction  to  set  aside  an  order  omde  under 
those  circumstances.  The  derk  of  the  peace  for 
the  county  and  city  of  Londonderry,  was  the  officer 
contempHated  by  the  8drd  section,  and  the  place  of 
service  was  not  his  office  for  transacting  the  business 
proper  to  that  function.  Suppose^  however,  that 
they  gave  a  wrong  reason  for  pronouncing  the  judg- 
ment in  question,  at  all  events  that  decbion  was 
right.  It  is  by  the  82nd  Section  that  the  right  of 
appeal  is  given,  and  the  83rd  requires  not  one  notice 
only  to  the  respondent,  but  two;  the  first  to  be  giveiA, 
immediately  after  the  pronouncing  of  the  magistrate^ 
decision,  and  the  other  six  days  prior  to  the  holding 
of  the  quarter  sessions.  Now,  the  evidence  here 
returned  to  the  court  is  silent  as  to  the  latter  of  these 
notices  having  been  given.  {^Smyler^  objected  that 
this  point  had  not  been  noted  on  the  part  of  the 
defendant.]  [Perrm,  J.— I  am  of  opinion  that 
it  is  competent  for  the  defendant  to  rely  on  this 
point,  without  having  noted  it  for  argument,  for,, 
even  though  the  point  which  the  Crown  has  noted 
may  be  with  them,  it  does  not  follow  that  the  deci- 
sion of  the  magistrates  on  the  whole  is  wrong.]  An 
appeal  is  sirkti  Juris.  The  words  in  the  sectioa 
being  in  the  negative,  are  mandatory  and  not  dU 
rectory. 

Sm^fi^  in  reply.  [^Lefro^  C  J. — The  last  pro- 
position advanced  on  the  part  of  the  defendant  ap- 
pears to  me  to  be  quite  decisive.  You  had  better 
confine  yourself  to  that  first]  The  Court  of  Ap- 
peal decided  that  they  had  no  jurisdiction  to  en- 
tertain the  appeal  before  the  proper  time  came  to' 
make  the  necessary  proofs  which  we  were  prepared 
to  offer.  [Moor&t  J. — It  would  be  very  inconve- 
nient if  this  course  were  pursued,  as  you  might 
thus  be  nonsuited  twenty  times  in  succession.. 
Crampton,  J. — I  think  you  ought  to  have  tendered 
evidence  of  the  service  of  the  further  notice ;  if 
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they  had  refused  to  receive  it,  then  you  might 
proceed,  but  except  from  your  statement  at  the 
bar,  I  cannot  infer  that  you  intended  to  offer  any 
further  evidence.  Lefroy,  C.  J. — The  negative 
words  used  in  this  (8(5rd)  section  of  the  Act  ren- 
der it  as  incumbent  upon  you  to  serve  the  further 
notice  upon  the  party  against  whom  the  appeal  is 
taken,  as  any  other  of  the  notices  specified.  How 
can  you  say  that  the  Recorder  was  wrong  in  not 
proceeding,  when  it  does  not  appear  that  such  evi- 
dence was  tendered  to  him,  or  that  there  was  even 
an  intention  of  offering  such  evidence.  We  are 
bound  to  presume  that  this  adjudication  was  right. 
Jfoorcf,  •/. — The  question  is,  whether  upon  the 
facts  before  us,  we  can  say  that  the  adjudication 
was  wrong.J 

Per  Cubiam. — Order  of  Semons  ajii^med. 


COURT  OF  COMMON  PLEAS. 

[Reported  by  William  Ropeb,  Esq.  and  Theodo&b 
^       Syland,  Esq.  Barristers-at-Law.] 

Hilary  Term,  1855. 

Norton  v.  Johnson. — Jan.  13. 

16  ^  17  Vic.  c.  113.  iections  53  and  241. 

A  literal  adherence  to  the  Jbrms  given  in  this  Act 
is  not  necestarVf  and  a  defence  to  an  efectment 
varyijigfrom  theform^  but  embodt/ing  a  good  de- 
fence, held  sufficient. 

Exham  applied  to  set  aside  the  defence,  and  for 
liberty  to  marlc  judgment.  It  was  an  ejectment  for 
nonpayment  of  rent,  and  the  defence,  taken  by  a 
tenant  on  the  lands,  was  in  the  following  form  :— i 
*<  J.  D.,  one  of  the  defendants,  by  J.  K.  his  attor- 
ney this  day  appears  and  takes  defence  for  all  the 
houses  and  lands  in  the  plaint  in  this  cause  men* 
tioned,  and  says  that  the  said  houses  and  lands  in 
the  plaint  stated  were  not  held  from  or  under  the 
plaintiff,  by  virtue  of  any  lease  or  agreement  for  a 
lease,  or  any  other  document,  minute,  or  contract 
in  writing  containing  an  actual  demise,  and  there- 
fore he  defends,"  &c.  This  defence  is  not  accord- 
ing to  the  form  given  in  the  Act ;  it  does  not  tender 
any  material  or  substantial  issue,  and  is  calculated 
to  embarrass  the  plaintiff,  inasmuch  as  the  lands 
are  in  fact  held  under  a  lease  made  by  a  third  party, 
under  whom  the  plaintiff  derives,  and  the  averment 
in  the  defence  is  that  the  defendant  does  not  hold 
under  the  plaintiff. 

Woodroofe  contra. — The  defence  is  good,  and 
the  fact  put  in  is&ue  is  the  existence  of  a  lease,  or 
minute  in  writing.  We  are  not  bound  implicitly 
to  adhere  to  the  exact  form  given  in  sections  53 
and  241  of  the  16th  &  17th  Vic.  c  113. 

Per  Curiam.* — We  think  the  defence  a  per- 
fectly good  one.  it  puts  in  issue  the  fact  of  a  lease, 
minute,  or  contract  in  writing,  and  the  sections  of 
the  Act  referred  to  do  not  require  a  servile  adhe- 
rence to  the  forms  given. 


Meade  v.  Morrow — Jan,  16. 
Pleading — General  issue — Nunquam  Indebitatus. 

•  I'orrens,  J.  was  absent. 


A  plea  that  th0  d^ndeuU  netfer  was  isuiebled  to  t&e 
plaintiff  in  the  sum  demanded  b^  the  nunMon* 
and  plaint  is  a  plea  of  the  general  issue,  and 
comes  within  \6th  and  llth  Vic,  e.  113,  «.  70. 

Martin  v.  M*Hugh,  (6  Jr.Jur.  279,)  distinguished. 

Phillips  applied  to  set  aside  the  defence,  av 
amounting  to  the  general  issuer— It  was  an  actioo 
OD  a  bill  of  exchange  by  the  indorsee  against  the 
drawer.  The  defence  was,  that  the  defendant 
never  was  indebted  to  the' plaintiff.  He  cited  Cock 
V.  Mahony  (6  Ir.  Jar.,  301). 

Coates  contra. — This  plea  is  giren  by  the  £ng» 
lish  Com.  Law  Prooedore  Act  (16ch  and  16tb  Vic 
c  76),  and  there  is  no  substantial  difierence  be* 
tween  the  Irish  and  English  Acts.  In  Cock  r, 
Mahony  the  defence  was  ^  that  he  is  not  and  never 
was  indebted.  He  cited  MoftiM  v.  M^Hwgh,  (6  Ir. 
Jur.,  279)  ;  Smith  v.  Grants  (6  Ir.  Jur.,  817). 

MoNABAN,  C.  J. — This  defence  clearly  amounts 
to  the  general  issue,  because  under  it  yon  could 
prove  either  that  you  never  drew  the  bill  or  that 
the  acceptor  paid  it,  or  that  you  did  not  get  notice, 
also  that  the  plaintiff  got  it  fraudulently.  You 
must  traverse  some  one  material  fact  In  Martin 
v.  M^Hugh  the  defence  of  *'  never  was  indebted" 
was  pointed  to  a  particular  item,  and  that  case 
does  not  apply  here. 

Defence  set  aside  with  costs* 


Phillips  v.  M'Evoy. — Jan.  20. 
Practice-^Pleading-^l6ih  and  17 th  Vui.c.  US^ 

Where  in  an  ejectment  for  non-payment  of  refit  the 
defendant  pleaded  in  the  form  given  to  an  eject' 
ment  on  the  title.  Held,  that  such  plea  was  a 
nuiUty. 

R.Armstrong,  Q.C^  moved  to  set  aside  the  de« 
fence  in  this  case  as  a  nullity.  It  was  an  eject- 
ment for  non-payment  of  rent,  and  the  defence 
pleaded  was  in  the  form  given  for  a  defence  to  an 
ejectment  on  the  title. 

,  (Coffey  contra. — The  defence  is  merely  an  irre- 
gularity, and  not  a  nullity  :  it  is  in  substance  that 
we  are  not  their  tenant,  and  a  good  issue  can  be 
taken  upon  it ;  the  form  used  is  objectionable,  but 
it  only  amounts  to  an  irregularity,  and  their  notice 
does  not  point  out  where  we  are  irregular.  He  re- 
ferred to  the  179th  Rule.* 

MoNAHAN,  C.  J. — The  defence  is  a  nullity,  and 
no  issue  can  be  joined  in  the  terms  of  the  plaint. 
De/etice  set  aside  with  costs. 


In  RK  William  H.  Hyland. 

Admission   as  an  attomey-^Apprenticeship^^ 
Fatality. 

The  court  will  in  certain  cases  admit  a  gentleman 
to  practise  as  an  aliomey  where  he  has  not  served 
his  full  term  of  apprenticeship. 

•  17iHh  Rule — *•  No  application  to  set  aside  proceediogs 
for  irregalarity  shall  be  allowed  anless  made  within  a  rea- 
sonable  time ;  nor  if  t^e  party  appljlug,  or  the  opposite 
party,  have  talcen  a  fresh  step  after  knowledge  of  the  ir- 
regularity, and  every  notice  of  such  motion  shall  point  out 
the  irregulaiily  complained  of." 


Digitized  by 


Google 


THE  IRISH  JURIST. 


127 


The  AUarmm^General  (with  whom  was  Harris) 
applied  that  William  Hall  Hjland  might  be  ad- 
mitted to  practise  as  an  attorney  of  this  coart,  not- 
withstanding that  he  had  not  served  his  full  term 
of  apprenticeship.  He  relied  upon  the.  affidavit 
of  Mr.  Hyland,  which  embodied  the  following 
facts : — That  he  was  twenty- three  years  of  age,  a 
Bachelor  of  Arts  of  Trinity  College,  Dublin,  and 
had  been  bound  to  his  late  father  for  three  years, 
one  of  which  he  had  served  as  an  apprentice; 
that  he  h«id  been  for  six  years  managing  his 
father's  business,. and  had  as  much  experience  as  if 
he  had  been  bound  during  that  period ;  that  one  of 
his  father's  clients,  whose  bunness  the  petitioner 
had  been  managing^  was  most  anxious  he  should 
continue  to  manage  it  during  a  new  trial  which 
was  to  be  held  at  the  approaching  Spring  Assizes. 
The  affidavit  further  contained  the  names  of  se- 
veral persons  who  were  anxious  that  the  petitioner 
should  continue  to  act  as  their  attorney.  The 
principle  on  which  the  court  always  acted  in  ap- 
plications like  the  present  was— fatality,  and  com- 
petency for  the  office  through  previous  service. 
The  fatality  here  was,  the  sudden  death  of  this 
gentleman's  father,  and  the  fact  that  the  petitioner 
alone  was  fully  cognizant  of  the  business  of  his 
late  father's  clients.  The  following  cases  were 
cited: — Grady  s  castj  (2  L.  R^  N.  S.,  13);  in  re 
Svmes'M  case,  (7  I.  E.  R.,  339);  M'NaUy*s  case, 
(6  Ir.  Jur.,  63);  Anonyvaous,  {12  I.  £.  R^  237). 
The  Law  Society  had  been  served  with  notice,  and 
'  did  not  oppose  the  application. 

Per  Curiam — We  think  you  have  made  out  a 
case  for  admission,  therefore  let  this  gentleman  go 
before  the  Examiner,  and  upon  his  certifying  bis 
competency,  let  him  be  admitted. 

Claim  admiUed* 


COURT  OF  EXCHEQUER. 
Michaelmas  Tesm,  1854. 

[Reported  by  Becheb  L.  Flemino,  Esq.,  Barrititer-at-Law.] 

Sir  R.  a.  O'Donnell  v.  Ryan  and  others, 

November  20,  23. 

Ejeclmen t — Judgment  recovered —  Estoppel —  Mines 
'^Pleading — Defence — Form  of  judgment — 13 
Ftc,  c.  118;  I6th  and  I7th  Vic.,  c.  113. 

Jn  an  action  of  ejectment  upon  the  title  brought  to 
recover  possession  of  certain  mines,  and  com- 
menced  in  July,  1853,  the  parties  agreed  to  a 
special  verdict,  and  the  verdict  below  (which  was 
for  the  plaintrffj  was  reversed  by  the  Court 
of  Common  Pleas,  and  judgment  given  for 
the  defendant  in  the  usual  form,  "  that  the  said 
defendants  do  go  thereof  without  day,**  Sfc.  The 
present  action  was  brought  in  the  month  of  June, 
1854,  between  the  same  parlies,  to  recover  posses- 
sion of  the  mines  in  question,  and  a  verdict  was 
given  for  the  plaintiff,  although  no  accrual  of  title 
to  the  latter  since  the  former  judgment  had  been 
marked  uas  given  in  evidence  at  the  trial.  Held, 
( Greene,  B,  hesitante,)  that  the  action  of  eject- 
ment under  the  provisions  of  the  Proceduie  Act 
being  assini Hated  to  other  actions  a  judgment 
in  ejt!ctineht  is  equally  conclusive  between  the  par' 
tits  as  ftji  dgment  in  another  fonn  of  action* 


Held  also,  that  the  judgment  in  the  former  action 
of  ejectment  was  conclusive,  although  not  pleaded 
as  an  estoppel,  the  provisions  of  the\  Procedure 
Act  limiting  the  defendant  to  a  particular  mode  of 
defence. 

Wilkinson  v.  Kirby,  (2  E.  C.L.  R.  1 395,;  approvedof. 

I  This  was  an  action    of  ejectment  upon  the  title, 
brought  to  recover  certain  mines.     There  had  been 
a  former  ejectment  for  the  same  CMUse  of  action 
brought  against  the  defendants  in  the  present  suit. 
The  latter  had  been  tried  at  the  Castlebar   Assizes 
upon  the  2lst  of  July,  1853,  before  the  Chief  Jus- 
tice of  the  Court  of  Queen's   Bench  ;  and  upon  a 
special  verdict  the  following  fact:),  among  others, 
were  found  :  That  in  the  year  1776  J.  T.  Medlicott 
being  seised  in  fee  simple  of  the  lands  in  question 
by  indenture  of  that  date,  reciting  that  he  had  in 
the  year  1775  executed  a  lease  of  the  lands  with 
their  appurtenances    to  P.  M'Loughlin  his  heirs 
and  assigns  for  the  sum  of  £650  by  way  of  fine, 
and  at  the  yearly  rent  of  £100,  for  the  term  of 
three  lives  therein  named,  and  with  a  covenant  for 
perpetual  renewal  upon  payment  of  a  peppercorn 
as  a  renewal  fine,  and  also  reciting  that  the  said  P. 
M^Loughlin  had  been  in  tlie  actual  possession  of  the 
lands,  and  that  there  was  an  informality  in  the  lease 
of  1775  :  for  the  purpose  of  preventing  any  future 
controversy,  for  the  considerations,  fines,  and  reser- 
vations in  the  lease  of  1775,  demised  to  the  said  P. 
M*Loughlin,  his  heirs  and  assigns,  the  said  lands, 
and  all  their  rights  and  appurtenances,  and  all  mines 
and  minerals,  trees  and  timber,  (reserving  to  the 
lessor  the  rights  of  fowling,  fishing,  hawking,  and 
hunting,)   with  a  covenant  for  perpetual  renewal. 
That  by  indenture   made   in   the  year   1777,  P. 
M'Loughlin  demised  to  J.  M'Loughlin  and  his  heirs 
and  assigns  the  said  lands,  mines,  and  minerals, 
trees  and  timber,  (reserving  the  above-mentioned 
rights  for  the  benefit  of  the  lessor,)  for  lives  therein 
named,    with  a  covenant   for    perpetual   renewal. 
That  by  indenture  bearing  date  the  I6lh  of  July, 
1765,  J.  T.  Medlicott  conveyed  all  his  interest  in 
the.He  lauds  to   Sir  Neal  O'Donnell,  with  all  the 
riglits,  royalties,  and  privileges  connected  with  them. 
That  previous  to  and  upon  the  28th  of  September, 
1832,  all  the  interest  and  estate  of  J.  D.  Medlicott 
and  Sii*  Neal  O'Donnell  in  these  lands  had  become 
vested  in  the  plaintifi'  bir  R.  A.  O'Donnell ;  and 
that  all  the  interest  of  the  said  P.  M'Loughliu  there- 
in, subject  to  the  lease  of  1777,  had  become  vested 
in  the  Rev.  P.  Browne  as  trustee  for  the  Marquis 
of  Sligo.     That  all  the  persons  named  as  cestui  que 
vies  in  the  lease  of  1776  had  died  before  the  28tb 
of  September,  1 832.     That  by  indenture  of  the  lat- 
ter date  Sir  R.  A.  O'Donnell,  In  consideration  of 
the  covenant  for  perpetual  renewal  contained  in  the 
lease  of  1 776,  demised  to  P.  Browne  all  these  lands, 
reserving  all   mines,  minerals,   timber  trees,  and 
rights  of  fowling,  fishing,  hunting,  hawking,  to  the 
said  Sir  R.  A.  O'Donnell,  his  heirs  and  assigns,  for 
certain  lives  therein  named,  with  a  covenant  for  per- 
petual renewal.     That  the  Marquis  of  Sligo,  (for 
whom  P.  Browne  had  been  named  trustee,)  paid 
the  rent  reserved  upon  the  renewal  of  1832  lo  Sir 
R.  A.  O'Donnell  up  to  the  gale  day  next  preceding 
the  present  action,  all   the  cestui  que  vies  being 
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still  alive.  That  previous  to  the  14th  of  March, 
1846,  the  said  P.  Browne  died,  and  that  his  interest 
in  these  lands  vested  in  bis  son  P.  Browne,  jiin.,  and 
also  that  all  the  interest  of  J.  M^Loughtin,  deceased, 
had  vested  in  his  grandson,  J.  M^Loughlin,  jun ,  who 
is  still  alive.  That  by  indenture  bearing  date  the  1 4th 
March,  1846,  P.  Brown,  jun^  demised  the  lands  in 
question  to  J.  M*Loughlin,  his  heirs  and  assigns, 
(excepting  as  in  the  indenture  of  1777)  for  the  lives 
therein  named,  with  covenant  for  perpetual  re- 
newal ;  that  all  the  latter  lives  are  still  living,  and 
that,  by  indenture  bearing  date  the  1 1th  of  June, 
1850,  and  made  in  pursuance  of  an  Act  of  Parlia- 
ment of  the  l:^th  year  of  her  Majesty's  reign,  entitled 
The  Leasehold  Conversion  Act,  P.  Brown,  junior, 
granted  these  lands  to  J.  M*Loughlin,  together  with 
all  mines,  minerals,  timber,  and  trees,  reserving  to 
the  grantor  his  heirs  and  assigns,  the  rights  of  fishing, 
hunting,  shooting,  and  hawking;  to  have  and  to  hold 
to  the  said  J.M*lx>ughlinforever,asand  for  an  estate 
In  fee-simple,  at  the  yearly  fee- farm  rent  of  £193  3s. 
per  annum,  with  the  usual  power  of  entry,  distress, 
and  re- entry,  in  case  of  non-payment  of  the  fee-farm 
rent,  with  a  covenant  for  quiet  enjoyment,  and  that 
the  lessee,  and  his  heirs  and  assigns,  might  fell  tim- 
ber, and  also  a  covenant  on  the  part  of  the  lessee 
for  payynent  of  the  rent.  That  by  a  deed  bearing 
date  the  25th  January,  1851,  the  Commissioners  of 
the  Incumbered  Estates  Court  in  Ireland  did  grant 
to  W.  M*Cormick,  for  the  consideration  of  £150, 
certain  lands  (being  part  of  the  same  premises),  to 
hold  the  same  to  him,  his  heirs  and  assigns,  for  ever, 
subject  to  the  rent  of  £193  3s.,  and  the  covenants 
and  reservations  contained  in  the  fee-farm  grant 
above  mentioned,  and  also  subject  to  su^h  tenan- 
cies as  appeared  in  the  schedule  thereunto  annexed, 
and  to  such  yearly  tenanciea  as  existed  at  the  time 
of  the  same.  That  no  tenancy  in  any  mines  or  mi- 
nerals appeared  in  the  schedule  or  rental  annexed 
to  the  latter  deed  of  conveyance.  That,  by  inden- 
ture bearing  date  the  10th  February,  1852, 
W.  M'Cormick  demised  to  P.  B.  Ryan,  his 
executors,  administrators,  and  assigns,  the  lands 
so  conveyed  to  W.  M'Cormick,  and  all  mines 
and  minerals  therein,  with  leave  to  work  such 
mines,  for  the  term  of  999  years,  the  said  P.  B. 
Ryan  yielding  to  the  lessor  and  bis  assigns  one- 
sixth  part  of  the  profits  to  be  derived  out  of  the 
premises.  That  these  mines  so  demised  are  the 
mines  which  are  in  the  declaration  in  the  present 
suit  mentioned;  and  that  they  were  open  at  and 
prior  to  the  commencement  of  the  present  action, 
and  are  in  process  of  being  worked  by  P.  B.  Ryan, 
W.  M^Cormick,  and  C.  Lyall,  the  defendants ;  but 
whether  or  not  the  defendants,  upon  the  whole  of 
the  matter,  have  wrongfully  assumed  the  posses- 
sion of  these  mines  and  premises  the  jurors  are  ig- 
norant, and  pray  the  advice  of  the  court.  A  ver- 
dict was  entered  for  the  plaintiff,  subject  to  the  de- 
cision of  the  Court  of  Common  Pleas  upon  the  spe- 
cial verdict,  and,  the  case  having  been  argued,  the 
court  gave  judgment  for  all  the  defendants  upon 
the  drd  May,  1854,  and  accordingly,  in  the  same 
month,  judgment  was  entered  for  all  the  defendants. 
The  judgment  was  as  follows :  "  It  is  considered 
by  the  Justices  of  our  Common  Bench  here  that 


the  said  R.  A.  O'Donnell  (and  the  other  plaintiffs) 
take  nothing  by  their  said  bill,  but  that  they  Mtd 
their  pledges  to  prosecute  for  their  false  daim 
thereof,  be  in  mercy,  and  so  forth;  and  that  the 
said  defendants  do  go  thereof  without  day,  and  so 
forth ;"  with  an  award  of  a  sum  for  costs.  The 
defendants  in  the  above  action  of  ejectment  were, 
W.  M*Cormick,  C.  Lyall,  and  P.  B.  Ryan.  The 
present  action  of  ejectment  was  brought  in  the 
month  of  June,  1854,  by  the  plaintiffs  in  the  above 
action  and  others  against  the  abdve  defendants  and 
others  to  recover  possession  of  the  mines  and  mi- 
nerals which  were  the  subject  of  the  former  action, 
and  was  tried  on  the  22nd  of  July,  1854,  before 
Mr.  Justice  Moore^  and  a  verdict  was  found  for  the 
plaintiff  according  to  the  directions  of  the  learned 
judge,  subject  to  the  following  exceptions.  That 
the  reeitals  annexed  to  the  conve^'ance  of  the  Com- 
missioners of  the  Incumbered  Estates  Conrt  were 
not  admissible  in  Evidence  as  a  part  of  the  plain* 
tiff's  case ;  that  evidence  that  Sir  R.  A.  0*Donneff 
had  no  notice  of  the  proceedings  in  that  court  in 
reference  to  the  above  conveyance,  was  not  admis- 
sible; that  the  learned  judge  should  have  directed 
the  jury  to  find  for  the  defendants  idHhe  absence 
of  any  evidence  that  title  had  accrued  to  the  plain- 
tiff subsequently  to  the  commencement  of  the  former 
action,  in  which  judgment  had  been  recovered  by 
the  defendants,  such  judgment  being  otherwise  con- 
clusive evidence  of  the  defendants*  title  at  the  time 
of  the  oommencement  of  the  present  action  ;  thai 
upon  the  construction  of  the  deeds  of  1776,  1777, 
1832,  1846,  1850,  and  the  conveyance  of  1851,  the 
defendant,  W.  M*Cormick,  was  seised  in  fee-farm  oC 
the  said  mines,  and  that,  by  virtue  of  the  deed  of 
1852,  the  other  defendants  were  entitled  to  the 
mines. 

/>.  R,  Pigotf  in  support  of  the  exceptions. — 
The  judgment  in  ejectment  previously  recovored 
is  conclusive. — Armstrong  v.  Nortoriy  (2  Ir.  Law 
Rep.  96) ;  Reg.  v.  Biakemore,  (2  Den.  C  C,  410 ;, 
s.  c.  21  L.  J.,  M.  C.  60).  That  case  was  followed 
by  Reg.  V.  The  Inhabitants  of  Houghton^  (1  £11. 
and  Bl.,  501),  and  its  authority  recognised.  The 
same  principle  appears  in  Nowlan  v.  Gibbon^  {\% 
Ir.  L.  R.  7),  decided  in  this  court.  [  Greene^  B. — 
How  do  you  get  over  the  authority  of  Vooght  v. 
Wynch  f]  That  case  is  distinguishable,  for  in  il 
the  judgment  recovered  might  have  been  pleaded,^ 
but  was  not,  and  upon  those  grounds  it  was  held,, 
that  it  could  not  be  relied  upon  as  matter  of  es^ 
toppel,  otherwise  it  might  be  evidence  to  ao  to  the 
jury  ;  that  case  was  followed  by  Doe  v.  auddart^ 
(2  Cr.  M.  and  R.  316),  but  it  was  subject  to  the 
same  distinction :  but  still  the  judgment  is  evidence 
to  go  to  the  jury,  and  upon  the  authorities  conclu- 
sive evidence  between  the  same  parties.  [^Pennefa^ 
thety  B, — Provided  there  be  no  distinction  between 
the  action  of  ejectment  and  other  actions.  Greene^. 
B. — Under  the  Procedure  Act]  There  can  be  na 
doubt  as  to  the  admissibility  in  evidence  of  th& 
judgment  recovered  in  the  former  action,  although, 
as  an  estoppel  it  may  not  be  conclusive,  Doe  (L 
Strode  v.  Staton,  (2  Cr.  M.  and  R.,  7;i2),  and  that 
being  so,  it  was  for  the  jury  to  say  how  far  sucli 
evidence  was  conclusive.     The  nature  of  the  «lc« 
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tton  of  ejectment  must  be  regarded  as  altogether 
altered  by  the  provisions  of  the  late  Act.  The  15th 
and  1 6th  sections  of  the  Process  and  Practice  Act 
provide  that  this  action  is  to  be  commenced  against 
the  real  defendant,  and  shall  be,  as  to  Its  mode  of 
procedare,  as  nearly  as  possible,  the  same  as  other 
actions ;  and  by  the  general  orders  made  in  pursu- 
ance of  that  Act,  the  use  of  fictitious  parties  was 
abolished  ;  and  s.  225  of  the  Common  Law  Pro- 
cedure (16  and  17  Vic.  c  113)  provided  that  the 
effect  of  a  judgment  in  ejectment  under  that  Act 
shall  be  the  same  as  the  effect  of  a  judgment  in 
ejectment  as  previously  used.  The  present  action 
was  commenced  under  the  Process  and  Practice 
Act,  and  terminated  under  the  Common  Law  Pro* 
cedure  Act,  and  therefore  comes  within  the  operation 
of  t  he  former,  t  hus  adopted  by  the  latter  Act.  There 
can  therefore  now  be  no  occasion  for  distinguish- 
ing a  judgment  in  ejectment  from  a  judgment  in 
any  other  action,  the  mode  of  procedure,  which 
alone  constituted  the  ground  of  distinction,  being 
made  the  same  in  both.  Under  the  corresponding 
English  Act,  the  judgment  in  ejectment  is  identi- 
cal in  effect  with  a  judgment  recovered  in  another 
action,  that  is  to  say,  inter  partes.  IVilkinaon  v. 
Kirby,  (2  Eng.  C.  L.  R.  1395.)  IPenneJhtker,  B. 
— A  judgment  in  ejectment  cannot  do  more  than 
it  professes  to  do — that  is,  to  decide  as  to  the  right 
of  the  plaintiff  to  the  possession  at  the  time.']  But 
it  must  be  regarded  as  conclusive,  unless  the  other 
party  proves  something  to  the  contrary,  which  has 
not  been  done  in  this  case—the  title  relied  upon  by 
them  being  anterior  to  the  former  recovery  in  eject* 
raent.  It  is  under  these  circumstances  that  this 
judgment  is  relied  upon  as  having  the  eiect  of  an 
estoppel.  [^Pennefdther,  B, — May  not  the  words 
**  heretofore  used'*  in  section  225  of  the  Procedure 
Act  refer  to  the  old  practice  ?]  That  cannot  be 
so,  for  the  former  Act  having  changed  the  prac- 
tice, the  Legislature  would  have  used  more  explicit 
language  if  it  had  been  intended  to  repeal  its  pro- 
visions The  second  question  for  the  considera- 
tion of  the  court  is,  whether  the  demise  of  1832 
can  have  the  effect  of  taking  out  of  the  granting 
part,  and  inserting  In  the  excepting  part,  the  mines 
and  minerals,  which  were  expressly  granted  under 
the  lease  of  1776,  of  which  the  lease  of  1832  was 
merely  a  renewal.  The  latter  lease  recites  the  for- 
mer, and  recognises  the  covenant  for  renewal ;  but 
a  covenant  to  renew  is  a  covenant  for  perpetual 
renewal,  and  a  renewal  must  follow  the  tenns  of 
the  lease  which  it  prc^esses  to  renew,  otherwise  it 
Is  no  renewal.  Atkinson  v.  PHlswoi^th^  ( 1  Ridg. 
P.C.  461);  WaUh  v.  JVwoMMm,  (15  Q.B.,5); 
Lutlrelv.  M'Creery,  (I  C.  L.  R.,  13);  Earl  of 
Cardigan  v.  Armitagey  (3  Dow.  and  Ryl.,  421); 
Bullen  V.  Denning,  (5  B.  and  C,  842) ;  Shep. 
Touch.,  100.  A  fee-farm  grant  made  in  pursuance 
of  a  covenant  for  perpetual  renewal  will  be  fed 
from  any  estate  that  shall  subsequently  come  to 
the  grantor,  (12th  and  13th  Vic.  c.  105).  Thirdly, 
the  effect  of  the  conveyance  of  the  Commission- 
ers of  the  Incumbered  Estates  Court  was  to  give 
these  mines  to  the  defendant,  that  grant  reciting  that 
it  was  made  subject  to  the  fee-farm  grant,  under 
which  the  mines  were  not  reserved.     [^Pennejkther^ 


B. — It  will  only  be  necessary  for  the  court  to  go 
into  this  portion  of  the  case,  unless  they  are  against 
you  upon  all  the  preceding  questions.]  The  ques- 
tion of  jurisdiction  in  the  Commissioners  cannot  be 
controverted,  the  powers  conferred  by  the  Act  being 
very  extensive.  It  is  not  easy  to  find  express  au* 
thorities  upon  this  subject,  but  the  cases  of  Com- 
missioners established  for  similar  purposes  may  be 
regarded  us  analogous.  Philips  v.  Maile,  (7  Bing. 
133)  ;  Doe  d.  Manning  v.  Gore,  (2  M.&  W.  320); 
Goodtitle  d.  Baker  v.  Milburn,  (2  M.  &  W.  853); 
Turner  v.  Blaquierre,  (1  Drew.  402.)  [Pennejh- 
ther,  B. — How  was  the  judgment  entered  ?J  «'  That 
the  said  defendants  do  go  thereof  without  day,  and 
so  forth.**  It  has  been  decided  that  this  form  is 
conclusive  in  Overton  v.  Harvey,  (9  C.  B.  33,)  in 
which  Maule,  J.  says,  <<  Where  a  court  of  compe- 
tent jurisdiction  has  given  judgment  that  a  defen- 
dant go  without  day,  and  that  judgment  remains 
unrevoked,  it  must  be  taken  to  have  been  rightly 
given,  and  the  plaintiff  cannot  have  a  second  action 
for  the  same  cause." 

G.  O,  Malleyy  (with  him  Pitzgihhon,  Q.C)  contra. 
Upon  the  construction  of  these  title  deeds  and  the  co- 
venants they  contain, and  especially  the  recitals  of  the 
deed  of  1832,  it  will  appear  that  the  parties  did  not 
intend  to  grant  the  mines  and  minerals ;  and  if  that 
be  so,  the  conveyance  of  the  Commissioners  did  not 
convey  more  than  the  lands  as  so  demised.  Co.  Lit. 
41, a,;  Shep.  Touch. 8.  It  is  plain  that  a  former  j udg- 
raent  in  ejectment  could  not  hitherto  operate  as  an  es- 
toppel;  and  therefore,  it  is  to  be  considered  whether 
a  party  can  now  rely  upon  a  judgment  in  an  ejectment 
inter  partes.  It  is  said  that  such  is  the  effect  of  the 
Procedure  Act,  section  225;  but  the  action  was  not 
brought  under  that  y\ct,  but  under  the  Process  and 
Practice  Act.  The  judgmenttb  «*that  the  defend- 
ant do  go  thereof  without  day,"  but  that  cannot  be 
regarded  as  conclusive  upon  the  question  of  title ;  it 
amounts  merely  to  the  Scotch  verdict  *'not  proven," 
and  the  successful  party  is  entitled  to  say  '*  although 
I  did  not  establish  my  title  then,  I  am  now  able  to 
do  so."  [  Pennefather,  B. — It  is  the  judgment  of  a 
court,  and  not  the  grounds  of  that  judgment,  that 
constitutes  the  estoppel.]  It  is  submitted  that  these 
judgments  are  not  more  contradictory  than  if  the 
former  had  been  a  judgment  of  non-suit.  The  judge- 
ment only  decides  that  the  plaintiff  had  not  entitled 
himself  to  a  judgment,  and  therefore  that  he  should 
take  nothing  by  his  bill  [Richards,  B — That  is 
what  you  must  establish.  We  must  suppose  that 
you  bad  a  good  case  at  the  time  of  the  judgment  of 
the  Court  of  Common  Pleas.]  There  is  no  estoppel 
when  the  thing  averred  is  consistent  with  the  reoord. 
Trevivan  v.  Lawrence,  (2  Sm.  L.  Cas.  438,  n.)  In 
the  case  of  a  special  verdict,  the  court  is  limited  to 
the  facts  before  them  ;  and  therefore,  the  judgment 
of  the  Court  of  Common  Pleas  can  only  be  taken 
as  deciding  that  upon  the  faou  stated  the  plaintiff 
was  not  entitled,  but  not  as  precluding  him  from 
establishing  his  title  upon  a  dUferent  state  of  fads. 
No  case  can  be  found  deckling  that  a  judgtneut  in 
ejectment  for  the  defendant  is  an  estoppel ;  but  on 
the  contrary  in  />>«  d.  Wright,  (10  Ad.  and  Ell., 
777,)  Denman,  C.  J.,  says,  "  a  judgment  is  no  bar 
to  any  number  of  cyectmeuts  by  the  same  parties, 
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and  for  the  tame  premises*  An  estoppel  must  be 
mutual ;  but  bow  is  the  defendant  estopped  by  the 
judgment  ?  Neither  the  Process  and;Practice  Act» 
nor  the  Procedure  Act,  contain  any  provision  to  the 
effect  that  a  judgment  in  ejectment  shall  have  more 
efficacy  now  than  it  had  formerly. 

Robinson,  Q.  C,  in  reply — [^Greene,  B. — This 
is  a  most  important  question,  viz. :  whether  the  ef- 
fect of  a  judgment  in  ejectment  continues  the  same 
as  hitherto  before  the  passing  of  these  Acts,  or 
whether  an  Act  of  Parliament,  merely  altering  the 
form  of  the  action,  and  containing  a  clause  such  as 
section  2*25  of  the  Procedure  Act,  can  have  this  ef- 
fect.J  It  is  submitted  that  no  accrual  of  title  to  the 
plaintiff  having  been  established  since  the  entry  of 
the  judgment  of  the  Court  of  Common  Pleas,  that 
judgment  is  conclusive.  There  is  a  clear  difference 
between  that  and  a  judgment  of  nonsuit — Fergu- 
son's Forms,  443-445.  The  Procedure  Act  pro- 
vides that  the  effect  of  a  judgment  in  ejectment  shall 
be  the  same  as  under  the  former  Act,  the  effect  of 
which  was,  to  assimilate  that  action  to  other  per- 
sonal actions,  and  in  the  latter  such  a  judgment  is 
an  estoppel.  2  Sm.  L.  Cas.  442.  It  is  conclusive 
as  a  plea  when  it  can  be  pleaded,  and  when  it  can- 
not, it  may  be  given  in  evidence. — 2  Sm.  L.  Cas. 
445.  The  question  therefore  is,  could  the  defend- 
ant have  pleaded  it  in  this  case.  The  present  ac- 
tion was  brought  in  July,  1854,  since  the  passing  of 
the  Procedure  Act,  and  under  the  provisions  of 
that  Act  it  would  not  have  been  pleaded,  for  sec- 
tion 198  prescribes  a  particular  form  of  defence  in 
such  cases,  and  the  defendant  could  not  depart 
from  the  form  prescribed. — Sections  191),  200,  227. 

Pbnnkfather,  B.* — This  case  brings  before  the 
court,  for  the  first  time  since  the  passing  of  the  late 
Act,  a  question  as  to  whether  or  not  a  judgment  in 
an  action  of  ejectment  is  conclusive  as  between  the 
same  parties  in  a  subsequent  suit.  The  case  has  been 
very  fully  discussed,  but  it  is  a  matter  of  such  im- 
portance that  we  are  very  desirous  that  the  question 
should  be  put  into  such  a  shape  that  it  might  be 
submitted  to  the  consideration  of  another  court. 
We  are  called  upon  to  say  whether  this  judgment, 
which  1  will  assume  to  have  been  between  the 
same  parties  and  upon  the  same  subject  matter,  is 
conclusive  as  between  those  parties  in  the  present 
ejectment.  The  exceptions  in  support  of  the  con- 
clusiveness of  this  judgment  have  been  very  ably 
argued  by  Mr.  Pigot»  who  opened  the  case,  and 
Mr.  Robinson,  who  replied;  and  the  decision  of  the 
court  wi  1  depend  upon  two  questions.  First,  as 
regards  the  nature  of  the  judgment  in  the  former 
ejectment ;  and  secondly,  as  to  the  manner  in 
which  it  was  offered  for  the  purpose  of  conclud- 
ing the  plaintiff  in  the  present  action.  Before 
the  passing  of  the  Process  and  Practice  Act 
a  judgment  in  ejectment,  although  matter  of  evi- 
dence between  the  saiue  parties,  was  not  conclu- 
sive evidence  as  to  the  subject-matter  of  the  action. 
Several  reasons  have  been  assigned  for  this ;  but 
probably  the  true  cause  oi*  it  was  that  the  real  and 
nominal  parties  were  different.  However  that  may 
have  been,  it  has  been  always  so  held    hitherto, 


*  Pigot,  C.  B.  was  absent. 


and  therefore  the  first  question  for  as  to  eonstder 
is,  whether  the  case  has  been  altered  by  the  provi- 
sions of  the  Procedure  Act.     In  the  first  place  it 
does  away  with  all  the  fictions  of  ejectment  in  the 
same  manner  as  the  Process  and  Practice  Act  had 
previously  done;  and  therefore  the  action  of  eject- 
ment is  now  a  proceeding  between  the  real  parries 
to  the  suit,  and  the  question,  thereibre,  is,  whether 
this  action  indifferent  from  other  actions  between 
the  real  parties.    It  has  been  argued  that  the  judg- 
ment in  question  does  not  decide  a  question  of  rigbtt 
but  this  is  an  argument  in  which  I  eannot  agree. 
The  judgment  pronouneed  by  the  Court  of  Com- 
mon Pleas  decides  that  the  plaintiff  was  not,  and 
that  the  defendant  waS;  entitled  to  the  possession 
in  dispute.     We  cannot  look  into  the  means  by 
which  the  court  arrived  at  this  conclusion,  but  we 
must  simply  receive  it  as  such,  without  questionitig 
whether  it  was  riglu  or  wrong.     An  argument  has 
been  urged  as  to  the  form  of  this  judgment,  and  it 
is  said  that  it  has  merely  the  effect  of  a  judgment 
of  nonsuit,  but  the  effect  of  a  judgment  of  this 
form — *'  that  the  defendants  do  go  thereof  without 
day  '* — is  clearly  established,  and  it  has  been    held 
that  it  is  an  adjudication  between  the  parties  to  the 
suit  when  made  in  their  presence,  aud  therefore  deci- 
sive as  to  the  matter  in  issue  between  them.    Now, 
if  this  be  so,  supposing  the  same  question  were  to 
oorae  into  controversy  between  the  same  parties 
the  next  moment,  is  not  some  effect  to  be  giveu 
to  this  judgment ;  and,  if  so,  the  effect  will  be  this, 
that  unless  the  parties  can  show  some  accrual  ok* 
title  since  that  judgment  was  pronounced,  it  musi 
be  a  conclusion  of  law  that  the  title  which  existed 
at  the  time  that  judgment  passed  still  continues. 
If,  therefore,  this  be  so,  and  if  there  be,  under  t\m 
recent  legislation,  no  distinction  between  a  judg- 
ment in  ejectment  and  any  other  personal  action^ 
the  only  question  that  remains  for  the  court  to  con- 
sider is,  whether  this  judgment  has  been  offered  '\ix 
such  a  manner,  and  at  such  a  time,  as  that  it  can 
be  treated  as  an  estoppel.     I  must  make  an  obser- 
vation as  to  the  effect  of  section  225  of  the  Proce- 
dure Act,  which  raised  considerable  difiliculty  in  the 
mind  of  my  brother  Greene,  and  which  certainly 
deserves  full  consideration;  but  I  conceive  that  we 
are  considerably  relieved  as  to  the  effect  of  thai 
section  by  the  £nglish  authority  cited  by  Mr.  Pigot, 
upon  the  conclusive  effect  of  a  judgment  in  eject- 
ment under  the  corresponding  section  of  the  Log  - 
lish   Procedure  Act,   and  therefore    this  being  a 
judgment   between    the   real  parties,   mus.t     have 
the  same  effect,  and   when   section  225  provider 
that  the  effect  shall  be  the  same  as  in  the  case  of  a 
judgment   of  ejectment    **  heretofore  used ;"    and 
when  the  judges  in  England  have  decided  thai  the 
effect  to  be  given   to   a  judgment   in   ejectmeut 
under    the   present   practice   arose   from   a    cor- 
responding legislative   provision,  substituting  the 
real    for    the  fictitious   parties,  then    the    judg- 
ment   under     consideration     being    a     proceed- 
ing   between    the    real   parties    must    have    the 
same     effect    for    that    reason^     and     when  the 
clause  uses  the  words   "  heretofore  used*'  it  musi 
be  taken  to  refer   to  such  judgments.     I  think, 
therefore,   that    the   ditliculty    as   to   the    meaa- 
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img  of  i\tt»  section  is  thus  removed ;  and  the  only 
remaining  question  for  us  now  to  consider  is,  whe- 
ther or  not  this  judgment  should  have  been  pleaded 
In  the  second  action.  It  is  clear  that  when  a  party 
has  had  no  opportunity  of  pleading  such  a  judgment 
as  an  estoppel,  he  may  give  it  in  evidence.  Now 
the  Procedure  Act  gives  a  form  of  defence  iu  such 
cases,  and  that  is  the  only  plea  that  he  can  put  upon 
ttie  record.  No  court  will  allow  a  second  plea. 
It  is  Untamount  to  the  plea  of  **  not  guilty"  under 
the  old  practice,  and  therefore  the  defendant  had 
no  opportunity  of  pleading  this  judgment  to  the 
second  ejectment  by  way  of  estoppel,  and  for  that 
reason  he  has  been  obliged  to  offer  it  in  evidence, 
and  the  authorities  show  that  it  is  to  have  the  saro>e 
effect  in  such  cases  as  if  it  had  been  pleaded.  I 
think  all  the  cases  go  to  this ;  the  decision  in  this 
court  is  quite  an  authority,  and  the  cases  in  Eng- 
land are  to  the  same  effect;  and  it  is  therefore 
clear  that  the  defendant  had  no  opportunity  of 
pleading  this  judgment  as  an  estoppel,  and  that 
being  so,  and  the  judgment  having  been  offered  in 
evidence,  it  is  to  have  the  full  effect  that  it  would 
have  had  if  he  had  pleaded  it ;  and  therefore  I  con- 
ceive that  it  should  have  been  treated  as  an  es- 
toppel at  the  trial,  and  that  the  judge  should 
have  taken  the  case  from  the  consideration  of 
the  jury,  by  telling  them  that  such  was  the 
effect  of  the  judgment,  and  that  they  were 
bound  to  find  for  the  defendant,  his  right^  hav- 
ing been  conclusively  established.  We  have  ar- 
rived at  this  conclusion  unwillingly ;  we  would,  if 
w«  could  have  done  so,  have  decided  the  case  more 
fully  upon  the  merits;  but  it  would  have  been  use- 
less to  have  heard  all  the  arguments  at  length ; 
public  time  would  have  been  wasted,  and  our  con- 
clusion the  same  as  now  ;  and  it  is  desirable  that 
this  case  should  be  decided  with  as  little  expense  as 
possible.  We  shall,  therefore,  order  that  there 
shall  be  a  venire  de  novoy  and  leave  the  case  to  be 
tried  by  another  judge;  but  if  the  parties  do  not 
arrange  the  matter  between  themselves,  it  may  be 
made  the  subject  of  a  special  verdict,  setting  forth 
the  judgment  of  the  Court  of  Common  Pleas,  and 
thus  the  question  whether  or  not  the  defendants  are 
entitled  to  judgment  may  be  brought  before  a  Court 
of  Error.  Perhaps  the  parties  would  decide  to 
make  such  an  arrangement;  it  would  be  exceedingly 
desirable  that  they  should  do  so. 

RiCHABDS,  B. — 1  fully  concur  in  the  judgment 
that  has  been  pronounced  by  my  brother  Pennefa- 
ther.  The  present  is  a  novel  case,  and  this  is  the 
first  lime  that  a  judicial  decision  has  been  pro- 
nounced upon  this  subject  in  this  country.  It  would 
be,  therefore,  very  desirable  that  the  case  should  be 
submitted  to  the  consideration  of  a  court  of  appeal, 
and  I  hope  that  the  suggestion  that  has  been  made 
will  have  weight  with  the  parties.  As  to  the  ques- 
tion upon  which  the  judgment  of  the  court  is  foond- 
ed,  I  so  fully  concur  in  what  has  been  said  that  I 
need  only  say  a  few  words.  It  is  an  elementary 
principle  of  law  that  all  questions  decided  by  a  court 
of  competent  authority  shall  not  be  impeached  by 
a  court  of  coequal  authority.  This  I  conceive  to 
be  a  sensible  and  salutary  rule,  and  conducive  to 
the  public  good,  as  the  reagitation  of  questions  so 


decided  wouU  lead  to  much  confusion,  and,  there- 
fore, the  rule  of  law  is,  that  if  an  action  be  brought 
for  a  personal  chattel,  no  matter  how  great  the  va- 
lue of  it  he,  the  judgment  in  such  an  action  is  con- 
clusive, unless  it  be  shown  to  have  been  erroneous. 
Now,  I  can  see  no  reason  for  making  an  exception 
to  this  rule  in  the  case  of  lands  ;  or  why  a  suit  for 
a  small  portion  of  land  should  be  subject  to  a  dif- 
ferent rule  from  that  regulating  a  suit  for  a  valuable 
personal  chattel.  The  reason  for  this  exception  in 
the  case  of  lands  is  given  in  the  decision  of  the  En- 
glish judges  in  the  case  referred  to  by  my  brother 
Penuefather,  and  it  is  this,  that  the  parties  named 
upon  the  record  in  suits  for  the  recovery  of  land, 
were  not  the  real  parties,  but  merely  fictitious  cha- 
racters, and  that  there  was  a  difficulty  in  showing 
that  the  parties  were  the  same,  in  case  of  a  second 
action  for  the  same  thing ;  and,  therefore,  it  was 
held  that  the  judgment  in  ejectment  was  not  con- 
clusive ;  but  now  that  these  fictions  have  been  swept 
away,  and  the  action  of  ejectment  placed  upon  the 
same  footing  as  other  actions,  there  is  a  very  good 
reason  for  holding  that  a  judgment  in  that  action 
should  have  a  similar  effect  to  a  judgment  in  other 
personal  actions.  I  think  that  the  distinction  taken 
by  the  defendants  is  fully  supported  by  authority. 
This  is  a  case  of  the  first  impression,  and  for  that 
reason  may  give  rise  to  some  little  hesitation,  but 
I  fully  concur  in  the  decision.  It  is  said  that  we 
do  not  decide  this  case  upon  the  merits,  but  I  think 
that  we  do ;  for  there  has  been  a  special  verdict, 
and  upon  that  special  verdict  the  question  has  re- 
ceived a  judicial  decision;  therefore,  I  think  we 
must  be  regarded  as  entertaining  this  question  upon 
the  merits,  and  for  that  reason  I  do  not  feel  the 
force  of  this  observation  very  much. 

Gbeene,  B. — I  have  arrived  at  the  same  con- 
clusion as  the  rest  of  the  court,  but  with  consider- 
able difficulty  and  much  hesitation.  My  difficulty 
arises  from  the  words  of  a  section  in  the  Proce- 
dure  Act  (section  225),  which  I  felt  altogether  at 
a  loss  to  explain,  and  it  was  not  until  the  latter 
end  of  the  argument  that  I  felt  at  all  disposed  to 
arrive  at  the  present  conclusion ;  but  if  the  decision 
of  the  Court  of  Common  Pleas  in  England  be  what  I 
suppose  it  to  be,  then,  notwithstanding  the  section 
to  which  I  have  referred,  the  action  of  ejectment 
has  been  so  far  changed,  and  is  so  far  assimilated 
to  other  actions  in  this  respect ;  and  as  to  the  lat- 
ter, there  can  be  no  question.  I  should  be  very 
well  pleased  if  this  decision  could  be  reviewed  in 
a  court  of  appeal,  and  perhaps  the  parties  may  be 
disposed  to  take  the  opinion  of  the  Court  of  Error 
upon  this  question,  as  to  which,  but  for  the  deci- 
sion of  the  English  judges  upon  the  question,  I 
cannot  say  to  what  conclusion  I  should  have  ar- 
rived :  but  I  have  felt  coerced  by  that  case. 

Venire  de  novo. 


Hilary  Tebm,  1855. 
f  Esported  by  John  Nobwood,  Esq.  Barrister-at-Law.] 

MAHOrr  9.  Faltxt. — Jan.  12. 

Bill  ofPai^culars — Proceee  and  Practice  Act. 

The  plaintiff'  mutt  fumieh  an  explicit^  full^  unem* 
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barramng^  and  non-Ultutory  bill  (jf  partieulan^ 
f »  order  to  afford  the  defendant  an  opportunity 
of  knowing  the  specific  demand  uuuU  in  the  eum* 
mane  and  plaint^  mmd  <^  pr^mrmg:  kk  di^meef 
if  any  f  therein* 

De  MoUynti  on  behalf  of  defendant,  moved  that 
the  plaintiff  be  ordered  to  furnish  particulars  of 
the  sum  indorsed  on  the  summons  and  plaint  as 
£28  16s.  9.,  cash  alleged  to  have  been  paid  by  the 
plaintiff  for  the  use  and  account  of  the  defendant, 
and  to  specify  the  items  of  which  said  sum  was 
made  up,  giving  the  dates  and  particulars  of  the 
several  items,  and  that  the  defendant  should 
have  four  days*  time  to  file  his  appearance  and  de- 
fence to  such  summons  and  plaint,  after  the  iiir- 
nishing  of  the  said  particulars,  and  for  the  costs  of 
the  motion.  It  appeared  from  the  affidavil  of  the 
defendant's  attorney,  on  which  counsel  relied,  that 
the  summons  and  plaint  in  the  cause,  served  on  the 
defendant  in  February  last,  but  not  filed  or  pro* 
ceeded  with  until  December,  was  brought  to  reco- 
ver a  sum  of  £66,  of  which  £37  ds.  dd.  was  alleged 
to  be  due  by  defendant's  acceptance  of  plaintiff's 
bill  of  exchange,  bearing  date  May,  1848,  and  the 
residue  for  money  alleged  to  be  due  for  money  paid 
at  defendant's  request.  The  indorsement  of  the 
particulars  on  the  summons  and  plaint,  after  set- 
ting out  the  acceptance  merely  stated  an  amount  of 
money  previously  paid  by  plaintiff  for  defendant's 
use — £28  16s.  9cL,  without  giving  any  dates  or 
Items  of  such  payments,  or  the  times  when,  or  the 
persons  to  whom,  or  how  they  were  paid.  It  was 
further  sworn  that  the  said  particulars  were  innuf* 
fident  to  enable  defendant  to  plead  and  proceed 
to  trial,  and  that  he  was  totally  unacquainted  with 
the  particulars  of  the  said  payments,  the  correct- 
ness of  which  was  unascertained,  unless  the  plain- 
tiff was  compelled  to  furnish  the  particulars  as  re- 
quired. A  notice  was  served,  on  the  2drd  of  De- 
cember, on  plaintifl^s  attorney,  demanding  the  de- 
sired particulars,  which  was^  not  replied  to.  The 
present  application  was  not  made  for  the  purpose 
of  delay,  and  the  defendant  had  a  good  defence  on 
the  merits^  Subsequent  to  the  swearing  of  the 
above  affidavit,  plaintifi^s  attorney  served  a  notice, 
purporting  to  give  additional  particulars  of  the 
item  indorsed  on  the  summons  and  plaint,  but 
which  gave  no  dates  or  items  of  the  alleged  pay- 
ments; and  the  defendant  consequently  served 
another  notice,  requiring  plaintiff  to  furnish  a  full 
and  proper  bill  of  particulars,  in  reply  to  which  a 
notice  was  served,  giving  but  one  date  and  item 


I  only,  of  £10,  part  of  the  sum  of  £28  16s.  9d.  io« 
'  dorsed  on  the  plaint,  and  specified  as  bein^  paid  to 
the  National  Bank,  Killarney,  on  the  22nd  of  Ja- 
naary,  1848,  oa  foot  of  some   alleged   bills;  and 
the  plaintiff  stated  bis  inability^  ^  to  fitraiah  tlie 
particular  items  for  interest,  charges,  and   mhw 
paid  to  the  branch  of  the  National  Bank,  Killar- 
ney, in  liquidation  of  defendant's  bill  for  £60,  as 
the  payments  were  made  generally  on  account  of 
principal,  interest,  and  charges  for  renewal  fu*  the 
balance,  and  because  such  payments  were  made  by 
persons  then,  but  not  now,  in   plaintiff's  service.** 
This   amended  bill  of  particulars  was   not  suffi- 
ciently explicit,  as  it  did  not  state  the  dates  or 
items  of  the  sums  alleged  to  have  been  paid  to  the 
National  Bank,  nor  to  what  branch,  and  was  cal- 
culated to  emlMsirrass  defendant's  defence.    Such  a 
bill  of  particulars  was  contrary  to  the  spirit  of  the 
Practice  and  Process  Act,  which  required  full  and 
tril^  particulars ;  and  the  second  bill  furnished  in 
the  cross  notice* was  more  illusory  than  the  first* 
Defendant  did  more  than  he  was  required  to  do,  for 
he  served  a  notice,  although  such  was  not  requisite. 
[Counsel  cited  Neffille  v.  Gollock,  (6  Jurist,  232,) 
and  the  judgment  of  Mr.  Baron  Pennefather,  in  the 
Court  of  Exchequer,  in  the  case  of  Seville  v.  Brown^ 
(not  yet  reported.)] 

Charlee  Barry  contra. — This  is  a  sufficient  bill 
of  particulars.  \_Greene^  B. — Have  you  made  an 
affidavit  that  you  cannot  give  fuller  particulars  ? 
This  appears,  pHma  faciei  not  to  be  a  compliance 
with  the  Act.]  The  defendant  must  make  an  affi- 
davit, specifically  stating  that  he  cannot  prepare 
an  adequate  defence  without  fuller  particulars* 
[Greeiitf,  B, — He  need  not  do  so,  but  the  plaintiff  / 
must  comply  with  the  terms  of  the  Act,  and  fur- 
nish full  and  sufficient  particulars].  The  parti- 
culars given  in  the  cross  notice  are  specific,  and 
we  have  an  affidavit  that  we  cannot  furnish  a  fuller 
statement. 

Gbbenb,  B. — That  is  unsatisfactory.  If  the 
plaintiff  have  no  cause  of  action  he  ought  not  to 
sue ;  if  he  have,  he  should  know  the  items  and  the 
times  at  which  the  alleged  payments  were  made, 
which  must  be  within  his  knowledge.  The  bill  of 
particulars  as  furnished  is  illusory,  and  we  cannot 
suffer  such  a  non-compliance  with  the  Act.  You 
mention  at  the  bar  that  the  plaintiff  had  not  as 
yet  an  opportunity  of  examining  the  bank  books 
to  verify  the  payments.  You  should  have  stated 
so  In  the  affidavit.  The  motion  must  be  granted,, 
and  with  costs. 

Rule  accordingly. 
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COURT  OF  CHANCERY. 

In  tub  matter  of  Cmby's  TRutts  (Tbustbb 

Act,  186a) 

Ex  PARTE  EUOBNE  SUiXJVAH  AND    Wm.   ShAW.* 

Murrutgm  MiUemtnU — LimitaUoh  ocer  on  intol- 

ff9ney  of  itHUor^-^PMic  poUey. 
A  Umitation  in  a  marriage  MettUmtnt^  ghring  a 
Jknd^—the  prferty  of  the  teeOoTy'-^o  the  ieitlor 
for  Ufh^  with  remminders  over  in  ike  event  of  ike 
hankruptcy  or  insolvency  of  the  eettloVfie  void  on 
gronndetf  public  policy^  nnd  the  eetUor  having 
conveyed  tkiejundio  aetigneee,  in  truet  for  ere- 
dUors^  they  are^  upon  hie  insolvency^  entitled  to 
retain  the  fund  during  the  life  of  eettlor^  in  pre- 
ferenee  to  ike  okfeds  if  the  Umitation. 

This  ease  came  before  the  eoart  oo  m  appeal  mo- 
tion from  the  deciaioa  of  hia  Honor  the  Master  of 
the  Rolls,  reported  in  3  Ir.  Ch.  Rep.,  p.  419.  The 
question  arose  upon  limitations  contained  in  two 
aettlementa  executed  upon  the  first  and  second 
narriage  of  William  Casey.  The  material  por- 
tions are  sufficiently  stated  in  the  judgment  of  the 
Lord  Chancellor.  The  Master  in  Chancery  hav- 
ing reported  in  favour  of  the  limitations,  on  motion 
to  vary  the  report,  his  Honor  the  Master  of  the 
Rolls  declined  to  make  an  order  to  vary  the  report. 

P.  Fitzgerald  znd  R.  H  Warren  for  the  ap- 
peal. 

O^Seardon  in  support  of  the  report 

The  following  cases  were  referred  to  and  com- 
mented on : — In  re  Birmingkam  Benefit  ^octefy, 
(8  »flSn  421);  BroMdm  v.  Bobimeon^  (Ig  Ve^., 
429) ;  In  reMurpky,  (I  Sch.  k  Le^  44);  Higgin- 
boiham  v.  Holtnee,  (19  Ves.,  88) ;  In  re  Beakan,  (! 
Sctuft  Lei;  179);  QiU  v.3fagan,  (Smythe's  Re- 
ports, 60;)  Hmliw.  Cooper^  (lb.  168);  Phinpe  v. 
Lord  Enniemore^i^A  Rttss.t  181);  Synge  v.  Syngey 
<8  Ir.  Chan«  Rep^,  862j ;  Detaetei  v.  Smith,  (1 
Keen.,  161.) 

Januaru  22. — Lord  Chancellor. — This  case 
comes  before  me  on  appeal  from  the  decision  of  hisi 
Honour  the  Master  of  the  Rolls,  who  declined  to 
vary  the  report  of  Master  Brooke  made  in  the  mat- 
ter of  this  trust  The  motion  is  made  on  behalf  of 
Eugene  Sulfivan  and  William  James  Shaw  for  pay- 
ment to  them  of  a  portion  of  the  trust  fund  for  the 
ascertainment  of  their  rights  in  which,  they  presented 
a  petition  in  this  matter.  They  claim  as  assignees 
of  William  Casey  under  a  deed  of  the  24th  l£ureh, 
1648,  whereby  two  annuities  were  assigned  to  them 
in  trust  for  creditors.  The  facts  of  the  case  are 
long  ia  detail,  but  the  anbsunce  of  them  is  plain. 
A  person  named  William  Casey  (who  derived  his 
iBtertst  in  two  funds  under  the  will  of  Thos.  Casey) 
was,  under  the  provisions  of  that  will,  interested  in 
the  reversion  in  two  annuities;  one  of  these  has 
ceased  to  be  reversionary,  the  reversion  in  the  other 
still  exists.  It  appears  that  WniL  Casey  fras  twice 
married,  and  that  a  settlement  was  executed  upon 
each  occasion.  On  the  20th  of  July,  1833,  he  in- 
termarried with  Miss  Margaret  Murphy,  and  then 
settled  his  reversionary  interest  in  an  annuity  of 
£50  a-year,  dependant  upon  the  death  of  his  mo- 
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ther,  Anne  Casey,  who  has  since  died.  On  the 
27th  of  January,  1846,  Wm.  Casey  married  Miss 
Esther  Andrews,  and,  upon  this  occasion,  he  settled 
another  annuity  of  £50  a-year,  dependant  on  the 
death  of  his  sister,  Alice  Casey,  who  is  the  peti* 
tiouer  in  the  matter  of  the  trusts  of  that  settlement 
So  far  as  is  necessary  for  the  purpose  of  the  questions 
before  the  court,  the  trusts  of  these  settlements  are 
similar.  They  are  fully  set  out  in  the  report  of 
the  Master,  and  in  the  first  settlement  were  thus. 
William  Casey  thereby  transferred  to  trustees,  after 
the  death  of  his  mother,  an  annuity  of  £50,  «  and 
the  principal  sum  out  of  which  said  annuity  then 
arose,  to  hold  the  same  from  the  decease  of  the 
said  Anne  Casey  (his  mother)  upon  trust,  after  the 
solemnization  of  the  marriage,  to  pay  to  the  said 
William  Casey  the  said  annuity  for  his  life,  or  un- 
til he  should  become  bankrupt  or  insolvent,  and  from 
the  term  of  his  death,  or  of  his  so  becoming  bank" 
rupt  or  insolvent,  in  case  the  said  Margaret  Mur- 
ray would  be  then  living,  in  trust  to  pay  the  said 
annuity  to  the  said  Margaret  Murray  for  her  sepa- 
rate use,  whether  the  sa^  William  Casey  should  be 
then  living  or  dead,  if  the  said  William  Casey  should 
have  previously  become  bankrupt  or  ineohentf**  with 
limitations  over.  There  were  two  children  issue  of 
that  marriage,  both  of  whom  are  parties  to  this  pe- 
tition. WiTliaro  Casey  is  still  alive,  and  his  assig- 
nees are  entitled  to  this  annuity,  unless  the  limita- 
tions of  the  above  settlement  confers  rights  upon 
some  other  person.  The  second  settlement  con- 
tained trusts  of  a  similar  nature,  the  limitation 
being  to  William  Casey,  **  until  he  should  fail 
in  his  circumstanceSf  or  become  bankrupt  or  in* 
solvent***  These  words  are  more  extensive,  but 
they  come  to  the  same  thing.  There  is  one 
child  of  the  second  marriage,  who  is  before  the 
court,  and  the  second  wife  is  dead.  The  parties 
daimiog  the  fund,  as  against  these  children,  are  the 
asngnees  ia  trust  for  the  benefit  of  creditors  under 
the  deed  of  the  24th  of  March,  1848,  which  redles 
both  settlements.  The  Master,  by  his  report,  has 
found  it  to  be  a  fact  that  on  the  24th  of  March,  1 848, 
William  Casey  had  "failed  in  his  circumstances,  and 
was  then  insolvent  within  tlie  meaning  of  the  said 
settlement  of  the  20th  July,  1853,"  and  that  Margaret 
and  Thomas  Casey,  the  children  of  the  first  marriage, 
and  Richard  Casey,  the  child  of  the  second  marriage, 
were,  on  the  said  24th  day  of  March,  1848,  entitled 
to  the  fund,  and  that  the  assignees  were  not  entitled 
to  set  up  the  deed  of  the  24th  day  of  March,  1848, 
and  that  same  had  no  validity  or  operation  against 
the  rights  of  the  said  Thomas,  Margaret  and  Richard^ 
Caseyi  the  children.*'  This  is  the  portion  of  the  report 
objected  to  by  Messrs  Shaw  and  Sullivan,  and  the 
question  arises,  whether  William  Casey  had  any 
control  over  these  annuities  in  his  life  time,  nnd 
could  give  any  rtghu  to  his  assignees.  I  have  read 
a  report  of  the  judgment  in  this  case»  of  bis  Honor 
the  Master  of  the  Rolls,  which  has  been  furnished 
to  me.  1  see  by  it  that  a  question  was  argued  at 
the  Rolls  which  has  not  beeu  raised  here,  iiz^  that 
the  limitation  in  the  first  settlement  only  pointed  to 
the  actual  insolvency  of  William  Casey,  his  Honor 
was  of  opinion,  and  I  agree  with  him,  that  actual 
insolvency  in  the  insolvent  0>urt  is  not  the  interpco « 
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tHtion  to  be  pet  on  this  limitation.  The  next  ques- 
tion 18,  what  is  the  effect  of  this  provision ;  and  a 
third  qaestion  was  argued  provisionally  here,  namely, 
that  the  limitation  meant  insolvency  after  the  actual 
perception  of  the  annuity  by  William  Casey,  and  as 
in  one  case,  it  has  happened  that  the  insolvency 
took  place  before  William  Casey  became  possessed 
,of  the  annuity,  and  while  the  annuitant  was  alive, 
that  the  assignees  were  not  entitled  to  the 
fund.  The  cases  of  Jonei  v.  Wy^e^  (2  Keen, 
202,)  and  Kekewich  v.  Mannings  (1  De  Gex., 
Mac.  k  Gor.,  182),  decide  this  question.  The 
real  question  is,  whether  a  person,  who,  on 
his  marriage,  makes  a  settlement  of  a  sum  of 
money  payable  in  pnnenti  to  himself,  and  to  go 
over  in  the  event  of  his  bankruptcy  or  insolvency, 
on  the  happening  of  either  of  these  events,  loses  his 
control  over  the  funds  during  his  life.  I  am  to  de- 
cide  this  questien  as  if  the  settlement  were  in  the 
words  of  the  Master's  report,  ''that  William  Casey 
had  failed  in  his  circumstances.*'  It  is  remarkable 
how  little  authority  there  is  on  cases  arising  out  of 
limitations  ov«r  a  case  in  insolvency,  though  the  de- 
cisions in  cases  of  bankruptcy  are  abundant.  Pkipps 
V.  Lord  EnnUmore^  (4  Kuss.  131,)  is  a  strong  au- 
thority upon  this  question.  There  certain  premises 
being  vested  in  A  for  life,  A  on  his  marriage  con- 
veyed the  premises  to  trustees  for  ninety-nine  years 
to  secure  a  jointure  to  bis  wife,  and  it  was  thereby 
declared  that  if  A  should  at  tiny  time  sell  or  incumber 
the  premises,  or  ntteaipt  to  do  so,  the  trtistees  of  the 
term  should  receive  the  rents  and  profits  and  apply 
th<;m  as  they  might  think  fit  for  the  maintenance  and 
support  of  A,  or  bis  wife,  or  children,  or  issue.  That 
proviso  was  held  to  be  fraudulent  and  void  by  Lord 
Lyndhurst.  If  a  limitation  over,  pointed  as  in  that 
case  to  the  execution  of  an  instrument,  which  the 
settlor  might  or  might  not  execute,  and  the  estate 
in  which  was  vested  in  third  parties,  be  declared 
void,  how  much  stronger  is  that  than  the  case  where 
the  party  has  the  apparent  ownership  ?  and  is  it  to 
be  said  as  to  parties  who  have  purchased  from  the 
insolvent,  as  under  this  deed,  that  their  rights  are  to 
be  defeated  ?  and,  because  the  vendor  had  been  insol- 
vent in  his  circumstances  two  or  three  years  pre- 
viously, those  claiming  under  this  limitation  can  de- 
feat the  rights  of  either  purchasers  or  creditors  ? 
As  far  as  the  printed  authorities  go,  those  reported 
in  Smythe*s  Reports  show  that  this  limitation  is  not 
void  in  cases  of  insolvency.  Doherty,  C.  J.  there 
says,  p.  188,  **  The  principle  question  is,  whether 
a  settlement  of  an  annuity  out  of  the  husband's  pro- 
perty upon  the  wife,  to  arise  and  take  efiect  upon 
the  contingency  of  his  taking  the  benefit  of  the  Act 
for  the  Relief  of  Insolvent  Debtors,  is  void  at  law. 
Now,  whatever  may  be  the  law  as  to  such  a  limita- 
tion in  the  Court  of  Bankruptcy*  no  case  bus  been 
produced  to  show  that  the  same  rule  extends  to  in- 
solvency. This  point  was  discussed  in  GUI  v.  Mor* 
gan,  (ubi  supra,)  and  the  Bar  were  invited  to  fur- 
nish us  with  any  such  case,  but  they  have  failed  to 
do  so.  There  are  several  reasons  why  the  rule 
should  not  extend  to  insolvency,  some  of  which  were 
mentioned  in  the  argument  of  the  former  case.** 
The  learned  Chief  Justice  gives  no  reason  for  the 
opinion  be  expressed,  except  by  reference  to  the 


argument  in  the  previous  case,  where  I  do  not  aee 
any  sufficient  reason  stated  to  create  a  distinction 
between  the  cases  in  bankruptcy  and  those  in  insol- 
vency. A  decision  in  the  case  of  Ferguson  v.  Ryan^ 
(not  reported,)  before  Lord  Plunket,  C.  was  cited  on 
the  relation  of  Mr.  McDonald,  Q.  C,  who  was  coun- 
sel in  the.  case.  This  authority  was  not  mentioned 
to  his  Honor.  I  have  got  the  bill  and  other  docu^ 
n>ents  in  that  case  from  the  officer.  It  was  a  bill  by 
the  wife  and  children  claiming  under  a  deed  of  set- 
tlement, by  which  the  fund  settled  was  to  go  over 
in  the  event  of  the  failure  or  insolvency  of  the  hus- 
band. The  case  was  fully  argued  before  Lord  Plun* 
ket.  It  appears  that  in  that  case  there  were  two 
funds — an  annuity,  and  a  sum  of  £1000.  The  cre- 
ditors, from  motives  of  compassion,  did  not  daim 
the  annuity,  but  thev  resisted  the  wife's  claim  to 
the  £1000.  I^ord  Plunkett  said  that  the  case  In 
the  Common  Pleas  was  not  a  binding  authority,  and 
that  the  settlement  was  void  on  grounds  of  public 
policy.  Under  these  circumstances,  on  the  autho- 
sity  of  that  case,  and  not  being  able  to  distinguish 
it  in  principle  from  the  decision  in  Phipps  v.  Lord 
Ennismore^  I  think  the  claim  of  the  assignees  must 
be  allowed ;  but,  as  this  was  a  fit  case  to  bring  be- 
fore the  court,  and  as  the  parties  opposing  the  ap- 
peal had  the  benefit  of  the  opinion  of  his  Honor^ 
who  had  not  before  him  the  decision  of  Lord  Plun* 
kett,  I  will  give  no  costs. 

Order  of  BoUi  rtvened. 


[Baported  by  Bioma  L.  Flbmimo,  Es^,  Banister-at-Law.j 

Kellett  v.  Fabbellt. — Jan.  17. 

Contrad-^CondiHom  of  $aU — PurchoH  m^iMy-.— 
IntereMt^AhHract  ef  Mt* 

A  purchaser  of  lands  by  public  auction  agreed  to 
pay  the  purchase  money  in  March,  1852;  and 
fulfil  ike  conditions  of  sale,  one  of  which  wasy 
that  the  purchaser  should  he  entided  to  the  rents 
and  profits  from  the  I  si  November ,  1851,  and  if 
the  completion  of  the  purchase  should  be  delayed 
**from  any  cause  whatsoever^  beyond  March,  1852» 
that  he  should  pay  interest  on  the  purchase  mo^ 
^^  from  November,  1851.  The  vendor  agreed 
to  furnish  an  abstract  of  title  within  four  days, 
but  it  was  not  sent  within  the  specified  time,  and 
the  title  was  not  completed  until  January,  1854. 
The  purchaser  had,  previous  to  Maroi,  185^ 
drawn  the  amount  of  the  purchase  money  out  of 
the  funds,  and  lodged  it  in  bank  to  be  ready  fir 
payment,  but  received  little  or  no  interest  upon 
it:  and,  in  the  beginning  of  the  latter  month,  he 
sent  an  agent  to  the  vendor,  offering  the  money, 
and  declining  to  pay  intet*est  upon  it  after  that 
date,  but  the  vender  refused  to  receive  the  princi* 
pal  until  the  title  should  be  completed,  and  in  the 
latter  end  of  the  same  month  the  purchaser  wrote 
a  letter  to  the  vendor  stating  that  if  the  abstract 
of  title  should  be  furnished  within  one  week  he 
was  ready  to  complete  the  ctmti  act,  provided  that 
his  » ight  to  the  rents  and  profits  should  not  be 
interfered  with,  and  that  he  shoutd  not  be  asked 
for  interest  upon  the  purchase  money.    No  direct 
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repl^  was  ginen  to  HU$  leUer^  but  MgoUations 
were  corUinuedy  andjiiudly  a  petition  having  besn 
filed  by  the  vendor  to  compel  the  purchaser  to 
complete  the  purchase^  and  pay  interest  upon  the 
purchase  money^  Held,  that  the  purchaser  was 
ttot  liable  for  interest  upon  the  purchase  money, 
the  vendor  having  been  in  default. 
Held  alsoy  that  the  purchaser  was  entitled  to  the 
rents  and  pr^its  of  the  lands. 

In  this  case  the  respondent  had  entered  into  an 
agreement  with  the  petitioner,  to  the  effect  that  he 
had  purchased  from  the  latter  certain  premises  by 
public  auction  for  the  sum  of  £1410,  and  had  paid 
£260,  portion  thereof,  into  the  hands  of  the  peti- 
tioner's solicitor,  (for  which  he  Ybceived  a  promis- 
sory note  as  security,)  and  undertaking  to  pay  the 
remaining  portion  on  or  before  the  Ist  of  March, 
1852,  and  fulfil  the  conditions  of  sale.  The  third 
condition  of  sale  contained  the  following  provision : 
that  the  purchaser  should  be  entitled  to  the  rents 
and  profits  of  the  estate  from  the  1st  of  November, 
1851,  and  that  if  the  completion  of  the  purchase 
should  be  delayed,  ^  from  any  cause  whatsoeyer,*' 
beyond  the  1st  of  March,  1852,  that  the  pur- 
chaser should  pay  interest  at  the  rate  of  £5  per  cent, 
from  the  1st  of  November,  1851,  till  the  purchase 
money  should  be  paid.  That  the  vendor  should, 
within  four  days  after  the  sale,  deliver  to  the  pur- 
chaser an  abstract  of  title  to  the  premises  sold.  An 
abstract  of  title  was  made  out  after  the  sale,  and 
sent  to  the  respondent,  (but  not  within  the  specified 
time,)but  it  was  objected  to  on  behalf  of  the  respon- 
dent, and  the  objections  were  not  finally  cleared  up, 
and  the  title  approved  of  until  the  month  of  Jain., 
1854.  The  purchaser  refused  to  pay  £5  per  cent, 
interest  on  the  purchase  money.  This  petition  was 
filed  by  the  vendor  to  compel  the  purchaser  to  fulfil 
the  contract  in  question,  and  pay  £5  per  cent,  inte- 
rest upon  the  sum  of  £280  from  the  19th  of  Janu- 
aay,  1852,  and  upon  the  sum  of  £1130,  (the  balance 
of  the  purchase  money,)  from  the  1st  of  November, 

1851.  The  respondent  in  his  answering  affidavit 
alleged  that  he  had  been  led  to  believe  from  the 
conditions  of  sale  and  a  conversation  with  the  ven- 
dor's attorney,  that  the  conveyance  of  the  property 
would  have  been  complete  on  or  before  the  1st  of 
March,  1852,  and  that  he  had  in  consequence 
sold  out  Governments^  per  cent. stock,  to  be  ready 
to  meet  the  purchase,  to  the  amount  of  the  purchase 
money,  which,  in  the  beginning  of  March,  1852, 
was  tendered  to  the  petitioner's  solicitor  by  the  re- 
spondent's son,  who  told  the  former  that  the  respon- 
dent had  sold  out  stock  for  that  purpose,  and  that  he 
would  not  pay  interest  after  offering  to  pay  the 
principal;  this,  however,  the  other  party  declined 
to  accept  until  the  title  should  he  settled,  stating 
that  although  the  conditions  of  sale  provided  for 
the  payment  of  £5  per  cent  on  the  purchase- money, 
yet  that  the  vendor  never  meant  to  insist  upon  the 
payment  of  it,  and  promising  that  the  title  would 
be  speedily  adjusted.     Upon  the  26th  of  March, 

1852,  the  respondent's  agent  transmitted  through 
the  post  a  letter  to  the  vendor's  agent,  stating  tliat 
the  latter  was  ready  to  proceed  w>th  the  sale,  if  the 
abstract  of  title  should  be  furnished  within  a  week  : 
provided  that  his  right  to  the  reut  should  not  b^ 


interfered  with,  nor  any  interest  upon  the  purchase 
money  demanded,  he  having  been  ready  to  perform 
his  part  of  the  agreement  within  the  stipulated  time. 
A  letter,  dated  also  the  26th  of  March,  1852,  and 
which  appeared  to  have  been  written  upon  the  same 
dajr  as  the  above  letter,  was  received  by  the  pur- 
chaser's agent  from  the  vendor's  agent  upon  the 
following  day,  containing  the  abstract  of  title,  which,, 
however,  was  not  approved  of  until  several  further 
communications  between  the  parties  had  taken  places 
The  purchase  money  had  been  lodged  in  the  Bank 
of  Ireland  by  the  purchaser,  where  it  bore  no  inte-^ 
rest ;  but  he  drew  it  out  it  in  the  month  of  Jan^ 
1858^  and  lodged  it  in  the  Royal  Bank  in  Ikiblin, 
where  it  bore  interest  at  the  rate  of  I  ^  per  cent,  per 
annum. 

Deasyy  Q-C,  in  support  of  the  petition. — The 
question  in  this  case  is,  which  party  is  entitled  to 
interest  upon  the  purchase-money  while  the  title 
was  being  made  out.  [^Lord  Chancellor — Why 
did  not  your  client  reply  to  the  letter  of  the  26ii> 
March,  1852?]  The  abstract  of  title  was  sent 
by  the  petitioner  upon  the  same  day.  lie  Visme 
y.  De  Vismst  (1  MacN.  and  G.,  350,)  may  be 'con- 
sidered as  an  authority  for  the  ether  side ;  but  in 
that  case  it  is  to  be  observed  that  no  compensation 
was  awarded  to  the  purchaser  for  having  sold  out 
his  stock  before  the  purchase  was  completed.  The 
rents  payable  to  the  purchaser  out  of  the  lands 
must  be  viewed  as  amounting  to  such  compensation^ 
which  he  cannot  be  entitled  te  in  addition  to  the 
interest  on  the  purchase  money.  The  agreement 
containing  the  conditions  of  sale  being  in  writing 
under  the  Statute  of  Frauds,  cannot  be  varied  by 
parol.  Goes  v.  Lord  Nugent^' {b-  B.&  Ad.,  58.)  In 
PoweU  V.  Martyr,  (8  Ves.,  145,)  it  was  lield,  that 
when  a  purchaser  is  let  into  possession  of  the  rents 
aiKi  profits,  he  must  pay  interest  upon  the  purchase 
money,  and  that  a  strong  case  must  be  made  out 
to  relieve  him  from  such  liability  :  merely  drawing 
his  money  out  of  bank,  when  it  bears  interest,  not 
being  sufficient.  Winter  v.  Blades,  (2  Sim.  and 
Stu.,  393,)  was  to  the  same  effect.  The  distinction 
in  that  case,  which  also  appears  in  the  present 
case,  is,  that  the  purchaser  has  been  making  use 
of  the  purchase  money  during  the  time  that 
elapsed  between  the  contract  of  sale  and  the  deli- 
very of  a  complete  abstract  of  title. 

Christian  Sergeant,  (with  him  0*Bi'ien  Ser- 
geant, and  E.  Latvless  contra). — The  respondent 
does  claim  both  the  rents  and  profits  of  the  lands, 
and  also  exemption  from  payment  of  interest  upon 
the  purchase  money.  There  was  a  waiver  of  tlie 
third  condition  of  sale  in  the  present  case  as  was 
also  the  case  in  De  Visme  v.  D^t  Vismp.  The 
cases  relied  upon  are  distinguisliable  upon  this 
ground,  that  the  respondent  derived  no  actual  be- 
nefit from  the  purchase  money  while  the  veiiuor 
was  making  out  the  title, — a  distinction  which  is 
taken  in  Sug.  Vend,  490,  (llth  ed.)  The  peti- 
tioiiers  have,  by  their  delay,  disentitled  themselves 
to  a  specific  performance.  In  Denning  v.  Mender* 
son,  (12  Jar.,  89),  one  of  the  conditions  in  the  S/iie 
of  an  estate  was,  that  the  purcha'^e  money  sliould 
bo  paid  upon  a  certain  day,  and  that  if,  'Mrom  any 
caus^   whatever,'*  the  money  should  not   be  paid, 
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the  purchaser  making  default  should  pay  interest 
from  that  day  until  the  time  of  payment ;  and  the 
abstract  of  title  proving  defective,  and  there  being 
a  consequent  delay,  the  purchaser  was  allowed  to 
pay  the  purchase  money  without  interest*  There 
is  a  case  that  is  relied  on  by  the  other  side,  SheV" 
win  V.  Skakipere,  (23  L.  J.  Ch^  180,)  but  in  that 
case  a  distinction  is  taken  between  the  non-fur- 
nishing of  an  abstract  of  title  and  the  nou-perfor- 
manee  of  the  contract  of  sale.  The  respondent  is 
willing  to  pay  as  much  interest  as  the  money  pro* 
duced  from  the  time  be  drew  it  out  of  the  funds, 
but  no  more. 

JExkam  in  reply. — The  purchase  was  finally 
agreed  upon  in  September,  1854,  and  a  consent  en- 
tered ipto  to  that  effect,  and  it  would  be  unfair  that 
the  purchaser  should  be  entitled  to  his  rents  and 
profits  of  the  estates  except  he  be  liable  to  pay  the 
regular  interest  upon  the  purchase  money,  accord- 
ing to  the  third  condition  of  sale.  It  is  a  principle 
of  law,  that  under  an  agreement  of  sale  of  real 
property,  a  purchaser  is  not  entitled  to  compensa- 
tion in  case  the  vendor  should  he  unable  to  make 
out  a  valid  title  to  the  estate  at  alL  Flureau  v. 
ThomhiU,  (2  W.  BL.  107a)  There  was  no 
wilful  default  on  the  part  of  the  vendor ;  and 
the  subsequent  consent  between  the  parties  will 
enable  this  court  to  act  as  it  may  deem  fit ;  at  all 
events  the  vendor  is  entitled  to  interest  upon  the 
purchase  money  from  the  time  the  title  was  ac- 
cepted by  the  purchaser. 

The  Lobd  Chancellor. — In  this  case  there  ap- 
peared at  first  to  be  some  difficulty,  but  in  point  of  law 
there  can  be  no  doubt  as  to  the  rights  of  the  parries. 
The  question  is  this,  li^hether  the  purchaser  of  this 
estate  is  liable  to  pay  interest  upon  the  purchase 
money,  and  if  so,  from  what  period.  It  is  con- 
tended that  he  is  liable  to  pay  interest  from  the  1st 
of  November,  1851,  that  is  to  say,  from  the  time  of 
the  contract  for  sale  of  the  lands,  and  that  the  case 
depends  on  the  particular  provisions  of  the  condi- 
tions of  sale;  by  which  it  was  provided,  that  in  case 
the  completion  of  the  purchase  should  be  delayed 
from  any  cause  whatsoever  beyond  the  1st  March, 
1852,  interest  at  the  rate  of  £5  per  cent,  should  be 
paid  until  payment  of  the  purchase  money.  This 
18  the  ordinary  provision  in  cases  of  the  kind,  in 
which  the  time  for  payment  of  interest  on  the  pur- 
chase money  is  fixed  to  commence  from  the  time  of 
the  contract  for  sale.  It  is  admitted  that  if  there 
has  been  a  default  in  this  case,  it  has  been  committed 
altogether  by  the  vendor,  and  not  by  the  purchaser; 
for  we  find  here  a  contract  for  the  sale  of  this  es- 
tate made  in  the  year  1851,  and  not  carried  out  or 
completed  until  the  year  1854,  and  all  this  through 
the  default  of  the  vendor,  who  set  up  an  estate 
for  sale,  and  was  not  able  for  three  years  to  make 
out  a  clear  and  valid  title.  It  next  appears  that  in 
the  month  of  March,  1852,  the  purchaser,  in  order 
to  be  able  to  fulfil  his  part  of  the  contract,  and  be- 
fore the  time  that  the  purchase  money  was  to  be 
paid,  put  himself  in  such  a  position  as  to  be  able  to 
pay  the  amount,  and  about  the  same  time  gave  no- 
tice of  this  fact  (although  no  doubt  the  notioe  was 
«  verbal  one)  to  the  solicitor  of  the  vendor.  As  to 
whether  or  not  a  portion  of  the  actual  money  was 


presented  at  the  time  to  the  veodor^s  mgmk^  I  VMf 
not  consider,  for  it  was  not  necessary,  there  bein|f  a 
written  notice  sent  to  him  upon  the  ssli(|ecl,  which 
was  not  disputed,  and  the  terms  of  which  were  clear 
and  not  to  be  mistaken.     We  have  therefore  here^ 
the  case  of  a  person  in  no  default,  and  ready  for  the 
period  of  two  years  to  hand  over  the  purehase  meoey 
to  the  vendor,  and  it  would  be  going  altogether 
against  the  current  of  authorities  to  say,  tl^  he 
should,  under  such  circumstances,  be  liaole  to  pay 
interest  upon  the  purchase  money  from  the  actuiu 
day  of  the  contract  of  sale.    But  as  to  the  interest^ 
it  is  alleged  on  behalf  of  the  vendor  that  the  other 
party  had  not  his  money  idle  durii^  aD  this  time^ 
but  that  he  had  lodged  it  in  the  bank,  and  that  U 
was  not  therefore  unproductive.    It  does  not  appear 
that  the  purchaser  had  a  current  aecoont  at  the 
bank,  but  he  seems  to  have  placed  his  money  iu  the 
Bank  of  Ireland  merely  as  a  deposit,  upon  a  deposit 
receipt,  but  nevertheless  ready  to  be  drawn  out  and 
paid  to  the  vendor  at  any  time  that  he  might  think 
fit  to  demand  it.      I  am  not  aware  of  any  case  de- 
ciding that  such  a  state  of  things  was  equivalent  to  • 
making  money  upon  such  a  deposit,  or  that  it  can 
be  regarded  as  traffic  for  the  benefit  of  tlie  person 
making  the  deposit ;  but  there  the  purchase  money 
lies,  and  it  appears  to  have  been  known  to  be  so  by 
the  other  party,  for  he  actually  borrowed  a  portico 
of  it  upon  his  promissory  note^  and  it  would  be  a 
strange  proposition  to  bold  that  such  money  was 
made  profit  of  by  the  purchaser.    It  would  be  hard 
to  say  to  the  lender,  <'  You  have  lent  me  this  money, 
and  therefore  you  have  made  profit  of  it,  and  must 
pay  me  the  interest  ;**  and  I  cannot  regard  the  case 
in  this  light.      These  matters  must  be  therefore 
treated  as  altogether  out  of  the  case,  except  so  far 
as  showing  where  the  money  was  during  the  time 
that  the  vendor  was  unable  to  make  out  the  title ; 
and  unless  there  be  very  clear  authority  upon  the 
subject,  of  which  I  am  not  aware,  I  will  not  hold  that 
what  occurred  amounted  to  a  makins  of  money  by 
the  purchaser  upon  this  sum.    In  Se  Ftfmt  ▼•  Dm 
VisvMi  which  has  been  referred  to  in  the  argument^ 
such  a  lodgment  was  made  by  the  purchaser,  as  in 
the  present  case ;  but  it  appears  that  the  case  was 
not  decided  upon  that  point,  no  stress  was  laid  upon 
that  fact,  nor  did  the  argument  turn  upon  it  at  all. 
Therefore,  under  these  circumstances,  there  is  no 
grounds  for   holding  that  upon  these  facts  the 
purchaser  would  be  liable  to  pay  interest  upon  the 
purchase  money.     Then  it  is  contended  that  under 
the  terms  of  the  third  condition  of  sale  he  is  liable; 
it  being  provided  as  follows.    [His  Lordship  read 
the  third  condition  of  sale.]  The  words  **from  any* 
cause  whatsoever,**  are  relied  upon.  Now  whatever 
may  have  been  the  effect  of  the  authorities  previous 
to  2>#  Vwne  V.  De  VUme^  that  case  decides  that  those* 
words  are  open  to  explanation,  and  that  if  the  court 
is  of  opinion  that  the  delay  has  been  occasioned  by 
the  default  of  the  vendor  in  not  having  performed 
his  portion  of  the  contract,  it  is  at  liberty  to  hold 
that  this  is  not  such  a  delay  as  is  contemplated  io 
the  conditions  of  sale.     That  case  came  before  the 
court  in  a  singular  manner.    It  appears  that  the 
purchaser  luid  actually  paid  the  purchase  money, 
and  interest  thereon  at  5  per  cent,  under  the  order 
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of  the  court,  and  the  application,  which  was  the 
subject  of  the  case  then  before  the  court,  was  a  pe- 
tition bj  the  purchaser  for  compensation  for 
loss  sustained  by  him,  being  the  difference  between 
the  interest  paid  by  him  upon  the  purchase  money, 
and  the  per  centage  made  by  him  upon  that  sum 
during  the  investigation  of  the  title :  and  the  court 
held  that  it  was  a  proper  case  for  an  inquiry,  and 
directed  that  the  Master  should  ascertain  from 
what  time  a  good  tiile  was  made  out,  directing 
that  interest  should  only  be  payable  from  that  tiitie. 
The  Lord  Chancellor  in  the  latter  part  of  his  judg- 
ment says : — **  I  think  it  is  carrying  the  principle 
*out  strictly  to  postpone  the  time  for  paying  the 
p^ch^se  noney  till  the  time  a  good  title  is  shown. 
The  vendor  would  be  entitle^.to  the  rents  and 
profits  up  to  that  time,  and  the  purchaser's  liability 
to  pay  interest  would  commence  from  that  time, 
and  the  Master  must  inquire  when  that  time  was.** 
That  case  has  been  followed  by  several  others,  in 
which  the  same  construction  has  been  put  upon  the 
words  **  from  any  cause  whatsoever."  The  condi- 
tions of  sale  in  Robertson  v.  Skelton^  (12  Beav. 
863),  contained  this  provision : — "  but  in  the  event 
of  the  purchase  not  being  completed  from  any  cause 
whatsoever,  and  the  purchase  money  not  being 
paid  before  12th  November,  1846,  the  purchaser 
was  to  pay  interest  on  the  purchase  money."  The 
Master  of  the  Rolls  in  that  case  says: — *<The  ven- 
dor asks  for  interest  from  the  12th  November,  1846, 
at  which  time  it  was  contemplated  that  the  pur- 
chase would  have  been  completed.  Od  the  other 
hand  the  purchaser  resists  this,  because  the  vendor 
did  not  show  a  good  title  until  March,  1849,  and 
he  produces  the  case  of  De  VUme  v.  De  Visme^  in 
which  the  Lord  Chancellor  seems  to  have  held,  that 
if  the  delay  in  completing  arises  from  the  vendor's 
not  making  out  his  title,  the  purchaser  is,  under 
such  a  condition  of  sale,  only  liable  to  interest  from 
the  time  a  good  title  was  shown;"  and  his  Lordship 
made  his  order  accordingly.  In  a  latter  case,  re- 
ported in  page  476  of  the  same  book,  Rowley  v. 
Adams^  the  case  of  DeVisme  r.  DeVismet  is  recog- 
nised. Cowper  V.  Bakeweil,  (13  Beav.  421,)  was 
another  authority  to  the  same  effect.  There  is  also 
a  later  case  Weddall  v.  Nixoriy  (17  Beav.  167,)  not 
altogether  bearing  upon  this  point,  but  recognising 
the  principle  upon  which  the  former  authorities 
depend.  The  latest  case  upon  the  subject,  that  I 
know  of,  is  Wallis  v.  Sorel,  (.5  DeGex  &  Sm.  430.) 
In  applying  these  authorities  to  the  case  before  the 
court,  we  must  look  closely  to  the  terms  of  the  con- 
tract in  the  present  case;  and  it  is  to  this  effect, 
that  the  purchaser  is  to  be  entitled  to  the  rents  and 
profits  of  the  estate  from  the  1st  November,  1851, 
and  that  if  the  completion  of  the  purchase  should 
be  delayed  fi^om  any  cause  whatsoever  beyond  the 
1st  of  November,  1852,  the  purchaser  should  pay 
interest  at  the  rate  of  5  per  cent.,  per  annum,  from 
the  1st  March,  1851,  until  the  purchase  money 
should  be  paid.  The  first  portion  of  tliis  clause 
amounts  to  a  positive  declaration  that  the  purchaser 
should  be  entitled  to  the  rents  and  profits  of  the 
lands  from  a  certain  date ;  not  making  his  title  to 
them  at  all  dependant  upon  the  payment  of  interest 
specified  in  the  latter  part  of  it:  and  the  latter 


part  of  the  condition  only  specifies  that  interest  is 
to  be  paid  upon  the  purchase  money  under  certain 
circumstances,  setting  forth  those  circumstances, 
and  the  reason  why  it  should  be  so  payable.  Thus 
it  is  provided,  that  at  all  events  the  purchaser  is  to 
be  entitled  to  the  rents  and  profits  of  the  estate 
from  the  1st  November,  1851  ;  and  the  title  of  the 
vendor  to  interest  upon  the  purchase  money  is  a 
separate  matter  altogetlier.  Therefore  according  to 
the  express  terms  of  this  contract  the  present  ca-^e 
is,  to  a  certain  extent,  different  from  the  other  cases 
I  have  alluded  to.  The  purchaser  bargained  for  the 
rents  and  profits  of  the  estate  from  a  certain  speci- 
fied day,  and  that  the  purchase  money  was  to  be  paid 
on  a  certain  day,  but  that  if  it  was  not  paid  upon 
that  day,  that  the  vendor  should  be  entitled  to  in- 
terest upon  it,  giving  as  a  reason  the  stipulation 
that  the  purchase  money  was  to  be  paid  upon  a 
certain  day.  In  point  of  actual  amount  the  rents 
and  profits  exceeded  the  interest  payable  under 
these  circumstances  upon  the  purchase  money,  and 
therefore  it  would  have  been  for  the  benefit  of  the 
vendor  to  delay  the  delivery  of  a  perfect  abstract 
of  title  as  long  as  possible,  if  he  was  to  be  entitled 
to  the  rents  and  profits  in  the  mean  time.  When  I 
consider  the  acts  of  the  parties,  the  case  appears  to 
me  to  be  free  from  all  doubt.  The  purchase  money 
was  ready  to  be  paid  over,  and  the  agent  of  the 
purchaser  had  an  interview  with  the  agent  of  the 
vendor,  tendering  him  the  purchase  money,  and  sub- 
sequently a  correspondence  took  place  between  the 
parties,  the  purchaser  praying  for  a  completion  of 
the  contract ;  and  this  was  after  the  time  fixed  for 
the  completion  of  the  contract.  Apologies  for  the 
delay  were  sent  by  the  vendor,  to  which  the  pur- 
chaser replied  that  he  was,  notwithstanding  the  de- 
lay, ready  to  proceed  with  the  purchase  if  the  ab- 
stract should  be  furnished  within  a  week,  and  pro- 
vided that  bis  right  to  the  rents  should  not  be  inter- 
fered with,  nor  any  interest  upon  the  purchase  mo- 
ney demanded.  Nothing  can  be  more  explicit  than 
these  proceedings  on  the  part  of  the  purchaser.  No 
answer  was  given  to  the  latter  proposition,  which 
was  contained  in  a  letter  sent  by  the  respondent  to 
the  other  party  ;  and  therefore  the  former  pro- 
ceeded upon  the  assumption  that  the  terms  of  this 
proposal  had  been  acceded  to.  The  answer  offered 
to  this  argument  is,  that  in  point  of  fact  the  letter 
of  the  purchaser  containing  these  terms  was  crossed 
upon  the  way  by  another  letter  from  the  vendor  to 
him,  containing  an  abstract  o/  the  title,  and  that 
the  latter  document  had  not  been  sent  to  the  pur- 
chaser in  consequence  of  the  receipt  of  the  letter 
sent  by  him  to  the  vendor;  and  therefore,  that, 
upon  receipt  of  the  vendor's  letter,  containing  the 
abstract  of  title,  the  purchaser  should  have  writ- 
ten another  letter  in  reply ;  but  I  think  that  is 
carrying  the  matter  too  far.  It  certainly  may  have 
been  the  more  regular  method  of  transacting  busi- 
ness ;  but,  in  the  absence  of  such  a  reply,  1  do  not 
think  that  any  blame  for  default  is  to  be  attributed 
to  the  purchaser  after  the  very  clear  proposition 
contained  in  their  former  letter.  There  appear  to 
have  been  several  meetings  between  the  parties  up 
to  the  month  of  January,  1854,  and  it  is  said  thut 
in  consequence  of  these  meetings  the  final  arraiige- 
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ment  as  to  the  title  was  delayed ;  but  it  appears 
that  what  was  contended  for  by  the  respondent  on 
these  occasions  was  in  accordance  with  the  terms  of 
that  letter,  and,  therefore  I  must  regard  it  as  inde- 
pendent of  these  latter  negociations,  and  its  contents 
as  fully  known  to  the  opposite  party.  For  these 
reasons  1  roust  refuse  so  much  of  the  foregoing  pe- 
tition as  relates  to  the  payment  of  interest  upon  the 
purchase  money,  except  that  as  to  the  interest  upon 
this  money  from  the  time  the  title  was  completed, 
the  vendor  is  entitled  to  it;  and  I  shall  order  that 
the  latter  is  to  pay  the  costs. 

Decrei  accordingly* 


ROLLS  COURT. 
[B^port^dby  Riood-W.  Gamble,  Esq.  Barrinter^t  Law.] 

Bowes  v.  Watson. — Jan.  12. 
Petition  of  revivor  and  euppUmeni — Marriage  of 

sole  petitioned'. 
A  cause  petition  having  been  filed  by  a  minor  by  her 
next  friend^  and  the  minor  having  married  and 
made  a  marriage  seHlement^  an  order  wag  made 
giving  liberty  to  file  a  petition  of  revivor  and 
supplement^  bringing  before  the  court  the  husband 
of  the  minor  and  the  trustee  of  the  settlement. 
The  petition  in  this  matter  was  filed  by  Letitta 
Bowes,  a  minor,  by  David  Armstrong,  her  next 
friend,  for  the  administration  of  the  estate  of  Thos. 
Bowes.      The  respondent,  William  Watson,  who 
was  one  of  the  executors  alone,  proved  the  will,  and 
subsequently  lodged  in  court  funds  sufficient  to  meet 
his  liability.  The  petitioner,  Letitia  Bowes,  attained 
her  age  on  the  4th  of  August,  and  then  intermar- 
ried with  Thomas  Corrin,  with  whom  she  was  now 
residing  in  the  Isle  of  Man.     Previous  to  the  mar- 
riage a  settlement  had  been  executed,  whereby  Le- 
titia Bowes  transferred  the  sum  of  X4000,  part  of 
her  rights  in  the  suit,  to  Henry  John  Watson,  in 
trust  for  her  sole  use,  and  for  other  trusts  as  therein. 
Philips  mow  moved  for  liberty  to  file  a  petition 
by  way  of  petition  of  revivor  and  supplement,  for 
the  purpose  of  bringing  before  the  court  the  said 
Thomas  Corrin  and  Henry  John  Watson,  and  for 
the  purpose  of  bringing  before  the  court  the  rights 
of  the  parties  arising  from  the  subsequent  facts. 

Master  of  the  Roles. — If  you  prepare  the 
order  you  require,  according  to  the  form  of  order 
given  in  other  cases,  I  will  make  it  for  the  purpose 
you  require* 

The  following  order  was  made : — 
*<Let  the  petitioner,  Letitia  Corrin,  otherwise 
Bowes,  by  David  Armstrong,  her  next  friend, 
be  at  liberty  to  file  a  petition  of  revivor  and 
supplement,  for  the  purpose  of  bringing  before 
the  court  as  respondents  Thomas  Corrin,  the 
husband  of  the  said  Letitia,  and  also  Henry 
John  Watson,  the  trustee  named  in  the  deed 
of  settlement  of  the  ISth  day  of  September, 
1854,  made  upon  the  intermarriage  of  the  said 
Letitia  with  the  said  Thomas  Corrin,  and  for 
the  purpose  of  setting  forth  the  rights  occa- 
sioned by  the  said  deed  and  the  said  marriage, 
<^nceming  the  funds  and  property,  the  subject 
matter  of  the  suit.    And  when  the  petition  of 


revivor  and  supplement  shall  be  filed,  let  tht 
said  petitioner  be  at  liberty  to  serve  notice  on 
the  said  Thomas  Corrin  and  Henry  John  Wat- 
son,  and  also  on  the  respondent  Wm.  Watson, 
to  show  cause  within  eight  days  after  service 
of  said  notice  why  the  proceedings  should  not 
stand  revived,  and  let  her  be  at  liberty,  af^er 
the  expiration  of  the  said  eight  days,  and  upon 
certificate  of  no  cause  shown,  to  enter  a  side- 
bar rule  to  revive,  according  to  the  form  set- 
tled by  the  court.  And  it  is  further  ordered 
that  upon  the  suit  being  duly  revived  it  be  re- 
ferred to  William  Brooke,  Esq.,  the  Master 
to  whom  the  original  cause  petition  stands  re- 
ferred, to  consider  the  matter  of  the  said  peti- 
tion of  revivor  and  supplement,  and  to  proceed 
thereon  together  with  the  original  petition. 
And  it  is  further  ordered  that  the  costs  of  this 
motion  and  of  the  petition  to  be  filed  thereun- 
der do  abide  the  result  of  the  other  costs  in  the 
cause ;  and  it  is  further  ordered  that  a  copy  of 
this  order  be  served  on  (be  several  respondents 
when  the  said  petition  shall  be  filed  ;  and  let 
the  said  petition  of  revivor  and  supplement  be 
annexed  to  the  original  cause  petitiou.** 


COURT  OF  QUEEN^S  BENCH. 
[Reported  by  Samukl  Y.  Peet,  Esq.,  BarrUter-at-Law.] 

HiLABT  Term,  1855. 
TooMr  V.  FoRMET. — Jan.  1 L 

Amendment  of  Pleadings — Firnt<e— Cos^-*— 
16^17   Vic.  c.  113. 

Where  the  summons  and  plaint^  as  filed  and  served^ 
omitted  the  venue  in  the  margin^  as  required  by 
16  ^  17  Vice,  1 13,  s.  10,  and  the  plaintiff,  upon 
being  sei'ved  with  notice  to  set  same  aside^  o0red 
to  pay  the  costs  incurred  up  to  the  service^ 
upon  the  terms  of  being  permitted  to  amend  by 
the  insertion  of  the  venue  and  the  re* service  of 
samSf  the  court  refused  defendant  his  costs  of  the 
motion. 

PallaSf  for  defendant,  moved  that  the  writ  of  sum- 
mons and  plaint,  and  all  the  proceedings  thereon^ 
be  set  aside  for  irregularity,  on  the  grounds  that  the 
writ  contained  no  venue  in  the  margin,  as  required 
by  the  16  &  17  Vic  c.  113,  s.  10.  'J  he  venue  was 
omitted  from  both  the  original  and  the  copy  as 
served. 

Osborne^  for  the  defendant. — Tlie  question  is 
simply  one  of  costs.  The  plaintifi*,  upon  receiving 
notice  of  the  motion,  tendered  a  consent,  offering 
to  pay  all  costs  incurred  up  to  the  service  of  the 
notice,  upon  the  terms  of  the  plaintiff  being  al- 
lowed to  amend  the  writ  and  serve  it  anew.  The 
defendant  having  been  offered  all  that  he  could  be 
entitled  to  by  motion,  will  not  now  be  allowed  the 
costs  of  tliis  motion,  Corcoran  v.  Ifillsy  (5  Ir.  Jur., 
249.) 

Per  Coriam.* — We  will  give  no  costs  of  this 
motion.  Liberty  to  the  plaintiff  to  amend  upon 
the  terms  contained  in  the  consent. 


*  CramptoD  and  Perrin,  J.  J, 
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[  Coram  Pkrriw,  J.} 

HiCKiB  V.  RsTNOLDSr — January  20, 

Practice — Double  Pleading — Form  of  Affidavit — 
16.^  17  Ftc.c.  113,*.57. 

/>.  C«  Heron  moved  for  liberty  to  plead  several 
pleas. — The  affidavit  upon  which  the  motiou  was 
grounded  was  precisely  in  the  form  given  in  Ferg. 
Com.  Law  Proc.  Act,  p.  87. 

Perrin,  J — I  cannot  give  yon  a  rule  to  plead 
double  upon  that  form  of  affidavit.  It  is  not  a  form 
given  by  the  Act.  It  is  loosely  drawn.  I  doubt 
whether  perjury  could  be  assigned  on  it.  You  must 
have  an  affidavit  either  an  echo  of  the  pleas,  or 
stating  positively  facts  on  which  the  pleas  may  be 
supported. 


Smtlt  v.  Hughes. — Jan.  27. 

Practice^ Special  jury— \6th  ^  17 th  Fie.,  c.  113, 
s.  112. 

An  application  was  made,  in  an  action  for  assaulty 
for  liberty  to  try  the  cause  with  a  special  jury 
panels  under  the  former  practice,  pursuant  to 
l^th   and   \lth  Vic.  c.  113,  s,  112,   upon  the 
grounds  that  the  plaintiff  was  a  Protestant  and 
defendant  a  Roman  Catholic  clergyman,  and  that 
in  consequence  of  the  diff&rent  religions  of  the 
litigating  parlies  the  case  had  been  made  the  sub 
ject  of  party  feeling ;  that  a  trial  had  already 
been  had  in  the  cause,  wherein  the  jury  did  not 
agree  ;  and  that  under  the  new  systetn  it  was  im* 
possible  to  exclude  from  the  jury  persons  enter* 
taining  a  strong  party  or  theological  bias.    Held, 
that  the  above  grounds  were  insufficient  to  justify 
the  court  in  granting  the  application* 
Sail,  Q.C;  (with  whom  was  Exh'am,)  moved  for 
liberty  to  strike  a  special  jury  according  to   the 
former  practice  of  the  court,  upon   the  grounds 
stated  in  the  affidavit  of  the  plaintiflTs  attorney. 
That  stated  that  the  action  had  been  brought  for 
an  assault  alleged  to  have  been  committed  by  the 
defendant,  who  is  a  Roman  Catholic  clergyman, 
upon  the  plaintiff,  who  is  a  clergyman  of  the  Es- 
tablished Church,  and  Vicar  of  Drumcar,  in  the 
County  of  Louth  ;  that  deponent  believed,  that  in 
consequence  of  the  different  religions  of  the  liti* 
gating  parties,  this  case  had  been  made  the  sub- 
ject of  party  feeling,  and  that  a  trial  had  already 
been  had  in  the  cause,  on  which  the  jury  did  not 
agree;  that  said  jury  was  a  special  jury,  returned 
by  the  sheriff  under  the  new  system,  and  that  in 
consequence  thereof  it  was  not  in  the  power  of 
either  party  to  remove  any  person  who  might  en- 
tertain strong  party  or  theological  opinions  and 
feelings.     The  affidavit  then  stated  deponent's  be- 
lief that  there  would  not  be  a  fair  and  satisfactory 
trial  in   this  cause  unless  the  special  jury   were 
struck  under  the  old  system,  so  as  to  enable  each 
))Hrty  to  strike  off  those  persons  of  either  religion 
whose  party  feelings  were  so  strong  as  thereby  to 
be  likely  to  prejudice  their  judgments,  and  prevent 
tiieir  culmly  and  dispassionately  doing  justice.  This 
is  one  of  tuuse  cases  for  which   the  reservation  in 
the  1 12th  section  intended  to  provide.     In  the  re- 
cent case  of  Doioling  v.   Browne,  not   reported. 


which  was  an  action  for  libel,  brought  against  the 
editor  of  a  local  newspaper,  Mr.  Baron  Penne- 
father  made  an  order  similar  to  that  now  sought 
for,  upon  the  grounds  of  the  political  prejudices 
likely  to  operate  upon  the  minds  of  the  special 
jury  panel.  This  application  is  based  upon  the 
ground  of  political  and  religious  prejudices  being 
likely  to  influence  the  minds  of  jurors.  It  is  hard 
to  say  to  which  of  the  cases  the  Act  of  Parliament 
should  apply.  It  was  quite  obvious,  from  the  ina- 
bility of  the  last  jury  to  find  a  verdict,  notwith- 
standing the  remonstrance  of  the  Lord  Chief  Jus- 
tice, that  unless  every  person  be  put  off  the  jury 
whose  opinions  were  such  as  to  lead  to  a  disagree- 
ment, justice  will  be  defeated. 

J.  D.  Fitzgerald,  Q.C,  (and  T.  O^Hagan, 
Q.C,  contra.) — Both  parties  in  this  case  complain 
of  mutual  assaults.  There  was  a  contrariety  be- 
tween the  testimony  of  the  plaintiff  and  the  defen- 
dant, and  it  was  a  question  for  the  jury,  to  which 
story  they  would  give  credence.  It  was  likely 
that  some  on  the  jury  considered  one  version,  and 
others,  the  other  version  the  more  accurate  one, 
and  that  such  a  diversity  of  sentiment  should  have 
existed  on  the  part  of  the  jurors  is  no  ground  for 
impeachment.  There  is  at  present  a  preponder- 
ance of  Protestants  upon  the  special  jury  panel, 
,  and  the  probability  is,  that  out  of  the  forty-eight 
I  names  to  be  returned  under  the  old  system,  no 
;  more  than  twelve  Roman  Catholics  would  appear. 
j  Such  an  order  as  this  would  enable  the  plaintiff  to 
■  have  a  jury  exclusively  of  Protestants,  which  would 
j  be  very  unjust  to  the  defendant.  There  is  a 
j  striking  similarity,  in  that  point  of  view,  between 
the  present  case  and  that  of  R^.  v.  OConneU  and 
others.  The  fact  of  the  former  jury  having  been 
unable  to  agree  to  a  verdict  is  reason  for  grant- 
ing this  motion.  [^Lefroy,  C  J. — I  must  disclaim 
the  imputation  of  having  done  so  unconstitutional 
an  act  as  that  of  expressing  a  disapproval  of  one 
view  of  the  case  and  an  approval  of  the  other ;  what 
I  did  was,  to  press  upon  the  jury  the  necessity  of 
arriving  at  some  view  of  the  case,  without  in  the 
slightest  degree  intimating  by  my  charge  what  that 
view  should  be  ]  Even  supposing  that  this  case 
assumed  a  theological  aspect  by  the  fact  of  the 
bill,  plaintiff  and  defendant  belonging  to  the  cleri- 
cal profession,  the  constitution  of  the  jury  in  a 
particular  way  will  not  tend  to  involve  such  ques- 
tions. In  the  case  of  Harbison  v.  Lynch,  (6  Ir. 
Jur.,  302  ;  s.  c  3  Ir.  Ch.  Rep.  256,)  the  Court  of 
Common  Pleas,  in  refusing  the  order  for  a  special 
jury  according  to  the  former  practice,  observed, 
that  the  motion  was  premature  until  the  sheriff  had 
made  his  return  of  the  special  jury  panel,  under 
the  new  practice,  as  it  was  impossible  to  say  till 
then  that  any  fair  objection  would  arise. 

Exham  in  reply. — With  regard  to  the  case  in  the 
Common  Pleas,  the  otMcrvution  relating  to  the  lime 
at  which  the  application  was  made  did  not  neces- 
Mrily  arise  out  of  the  argument,  and  must  be  re- 
garded as  an  obiter  dictum,  which  would  not  have 
been  uttered  had  the  attention  of  the  court  been 
directed  to  tiie  difficulty  which  such  a  requirement 
would  entail  on  the  parties.  The  sheriff  does  not 
return  this  panel  until  seven  days  prior  to  the  day 
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for  openiog  the  coniniission.  Then  the  order  must 
be  obtained  from  this  court,  and  the  old  practice 
requires  that  a  four  day's  summons  should  issue  to 
the  sheriff  to  return  the  list  of  48  names ;  and  after 
all»  the  jury  must  be  summoned  six  days  before  the 
assiaaa.  Thus,  to  obtain  a  special  jury  according  to 
the  o4d  practice  would  become  morally  impossible, 
and  that  would  be  a  denial  of  justice.  It  alppears 
from  the  Report  of  the  Common  Law  Commission- 
era  that  the  inconvenience  which  resulted  to  the 
jurors  themselves  was  the  reason  for  the  change  in 
the  law,  not  any  injury  which  the  parties  themselves 
suffered  from  the  old  system.  It  will  not  be  necessary, 
in  order  to  secure  the  probability  of  an  agreement, 
to  choose  a  jury  of  one  religious  belief,  as  in  a  case 
which  was  tried  at  the  late  Cork  Assizes,  involving 
a  question  of  a  sectarian  character,  the  second  jury, 
which  consisted  of  six  of  each  faith,  properly  ac- 
quitted the  traverser. 

Lbfbot,  C.  J. — We  are  unanimously  of  opinion 
that  this  motion  ought  to  be  refused.  It  is  quite 
true  that  the  Legislature  has  entrusted  the  court 
with  a  discretionary  power  to  allow  parties  to  resort 
to  the  ancient  law  with  respect  to  the  striking  of 
special  juries  ;  but  there  mu8t  be  grounds,  judicial 
grounds  suggested  to  the  court,  which  shall  rest  on 
sound  and  general  principles.  The  court  will  act 
only  on  tangible  and  legal  grounds,  for  permitting 
that  exception,  just  as  much  as  if  they  were  carry- 
ing out  the  ordinary  system,  because  the  law  enti- 
tles the  opposite  party  in  general  to  have  the  case 
tried  by  such  a  jury,  as  it  usually  appoints.  Have 
sufficient  grounds  been  shown  to  us  in  this  case  for 
taking  it  out  of  the  general  rule?  It  has  been  said 
that  the  Inst  jury  disagreed.  Well,  are  we  in  every 
case  in  which  the  first  jury  impannelled  under  the 
general  law  shall  disagree,  to  have  recourse  to  this 
exception  ?  Why,  the  very  case  referred  to  by  Mr. 
Exham  shows  that  although  a  jury  may  differ  In  the 
first  instance,  it  is  not  hopeless  to  find  a  jury  which 
may  hereafter  agree.  Then  with  resi)ect  to  the 
olher  ground  suggested ;  it  has  been  said  that  the 
parties  here  are  both  of  them  clergymen.  I  con- 
fess that  it  would  add  to  the  "  benefit  of  clergy*'  if 
upon  this  ground  the  case  of  such  were  to  be  taken 
out  of  the  operation  of  the  general  rule.  Again ; 
the  parties  differ  in  religion.  Are  we,  because  of 
this  difference  of  religion,  and  the  first  jury  not 
having  agreed,  to  dispense  with  the  general  law, 
and  to  adopt  the  exception  ?  That,  indeed,  is  not 
iuoh  a  ground  as  could  safely  be  rested  on  as  a  ge- 
neral ground  for  the  adoption  of  this  course.  The 
law  thinks  it  better  to  submit  to  a  particular  mis- 
chief than  to  obtain  a  present  object  through  the 
medium  of  what  may  prove  a  general  inconvenience. 
Such  would  result  from  our  holding  that  where  a 
difference  of  religion  exists  between  the  parties,  that 
ahould  be  a  ground  for  dispensing  with  the  general 
law.  One  case  has  been  put  to  us  by  counsel,  where 
we  made  an  order  of  this  kind  in  a  case,  which  was 
to  be  tried  in  a  particular  county,  under  the  infiu- 
ence  of  particular  prejudices,  and  in  which  it  would 
otherwise  have  been  impossible  to  get  an  impartial 
jury.  Those  were  general  grounds  of  a  wholly  dif- 
ferent character  to  the  present.  Then  we  were 
referred  to  an  unreported  case  Siiid  to  have  been 


decided  by  Baron  Pennefather.  Certainly  no  higher 
authority  can  be  cited  of  an  individual  judge  ;  but 
the  grounds  of  the  decision  in  that  case  are  not  be- 
fore us,  and,  while  we  refuse  this  present  applica- 
tion,  it  must  not  be  understood  that  we  desire  to 
conflict  with  the  decision  of  that  learned  judge.  la 
this  case  the  jury  must  be  selected  in  the  ordin.try 
course.  I  may  add  that  but  for  the  last  cited  ease, 
upon  which  it  is  probable  that  the  plaintiff  relied  in 
making  this  application,  we  should  have  refused  the 
motion  with  costs.  We  shall,  however,  do  so  with* 
out  costs.  Bule  refusitd. 


COURT  OF  EXCHEQUER. 

Hii/ART  Term,  1855. 

fRoported  by  John  Norwood,  Esq.  Barri»ter-at-Law.] 

0*LouGHLiK  V.  Eybb Jan»  11. 


Scire  Facias — Change  of  Venue. 
Liberty  granted  to  enter  a  suggestion  io  change  his 
venue  from  the  county  where  plaintiff  resides, 
to  the  sheriff  of  which  place  the  scire  facias  was 
directed  pursuant  to  the  I7\st  General  Order^ 
(under  13  ^r  14  Vic,  c.  18,)  on  an  affidavit  that 
the  venue  in  the  original  action  was  laid  in  Dub^ 
iin,  that  the  plaintiff"  resided  there,  and  that  tlie 
evidence  could  be  more  easily  obtained  there. 

C.  Shaw,  moved  on  the  part  of  the  plaintiff,  for 
an  order  that  the  trial  in  this  case  do  take  place  in 
the  County  of  the  City  of  Dublin,  the  venue 
being  there  laid  in  the  original  aittion ;  or,  in 
case  the  Court  should  decline  to  make  such  nn 
order,  that  the  plaintiff  might  be  at  liberty  to  fie 
a  suggestion  that  the  trial  may  be  more  conve- 
niently had  in  the  County  of  the  City  of  Dublin 
than  in  the  County  of  Galway ;  and  that  the  pro- 
per officer,  on  the  filing  of  such  suggestion,  da 
issue  the  jury  process  and  record  accordingly.  It 
appeared  from  the  affidavit  of  Mr.  J.  Faris,  plain- 
tiff's attorney,  on  which  counsel  grounded  this  ap- 
plication, that  a  judgment  had  been  obtained 
against  defendant,  in  Trinity  Term,  1846,  on  h 
plea  of  confession ;  and  that,  defendant  having 
omitted  to  pay  the  entire  of  the  judgment  debt,  a 
scire  facias  to  revive  the  said  judgment  was  issued, 
directed  to  the  Sheriff  of  the  County  of  Galway 
(in  pursuance  of  the  171st  Rule  of  the  General 
Orders,  under  13  and  14  Vict.  c.  18),  where  the 
defendant,  an  attorney,  resided,  to  which  scire 
facias  the  defendant  put  in  a  plea  of  payment  of 
the  entire  of  the  debt,  though  the  balance  was  still 
due ;  that,  in  order  to  try  that  issue  conveniently 
and  inexpensively,  the  deponent  was  anxious  to 
change  the  venue  from  the  County  of  Galway  to 
the  County  of  the  City  of  Dublin,  where  the  plain- 
tiff resided,  and  where  the  evidence  in  the  case  was 
obtainable,  and  where  the  transactions  upon 
which  the  judgment  was  obtained  arose.  Counsel 
stated  that  this  motion  had  been  previously  made 
before  Mr.  Justice  Ball,  sitting  in  chamber  for  all 
the  courts,  who  reserved  the  case  for  the  full  court 
inasmuch  as  the  Court  of  Queen's  Bench,  in  the 
case  of  Kearse  v.  Drew,  (2  Ir.  Com.  Law  Rep. 
846,)  entertained  a  contrary  opinion  to  that  of  the 
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Com  of  Eidwqser  in  OilkBdky  ▼«  0*NeiU,  (at  Ir^ 
Oml  Lnr  B^  150).  CmmsI  dtod  4^  aboT« 
OMi,  and  also  JTnyT^y  ▼« Hamkmy  (6  Ir.  Jar.  Ill,) 
and  Aorw  ▼.  Hidden,  (2  Ir.  Com.  L  Rep.  225.) 

Duggam  eoatra. 

Pbr  Cubiam. — Let  the  plaintiff  have  liberty 
to  file  a  loggestiott  that  the  trial  may  be  more 
oonveniently  had  in  the  County  of  the  City 
of  Dublin  than  in  the  County  of  Galwayt  with* 
oot  prejudice  to  any  applioation  the  defendant 
may  be  advised  to  make  to  change  the  venue  on 
special  grouods.  The  costs  of  the  motion  to  be 
costs  in  the  cause. 


HaSSABD  v.  CAULFUCLD^^an.  12. 

Commm  Law  Procedure  Aoi-^Service  of  hUL  cf 
escepHoms — Compuiaiion  of  Hme* 

A  hill  ofexceptione  muet  be  served^  in  pursuance  of 
ike  84M  and  S5th  General  Rules,  ten  days  before 
the  next  Term  after  the  one  in  which  the  trial  has 
been  had;  and^  in  computing  the  ten  days,  care 
must  be  taken  not  to  incluSa  'the  days  fixed  as 
holydays  under  the  provisions  of  the  232nd  seC' 
Uon  of  the  Common  Law  Procedure  Act 

Macdonaght  Q.  C,  moved  the  court  that  the  set- 
tling of  the  draft  bill  of  exceptions  taken  on  the 
part  of  the  defendant  upon  the  trial  at  the  sittings 
after  last  Michaelmas  Term,  and  furnished  by  de- 
fendant's attorney  on  the  27th  of  December,  1854, 
might  be  proceeded  with  nunc  pro  tunc^  notwith- 
standing the  order  of  adjudication  pronounced  by 
Greene,  B.  on  the  6th  of  J  anuary,  instant.  Counsel 
grounded  his  motion  on  the  affidavit  of  defendant's 
attorney,  whence  it  appeared  that  the  trial  of 
the  cause  commenced  on  Saturday,  the  9th  of  De- 
cember, and  terminated  on  the  Monday  following, 
the  11th  of  December,  in  a  verdict  for  the  plaintiff 
for  £800  damasei,  with  6d.  costs.  Before  the  ver- 
dict was  handed  in,  counsel  for  the  defendant  ten- 
dered to  Greene«  B.  the  dominical  of  the  bill  of  ex* 
ceptions  to  the  learned  Baron's  charge,  and  he  re* 
oeived  same.  Defendant's  attorney,  (relying  on 
some  information  which  he  had  received  on  the  22nd 
of  December,  that  the  holydays  did  not  count  against 
bim,  and  that  he  would  be  in  time  to  serve  the  draft 
exceptions  at  any  time  within  the  then  next  week,) 
caused  the  draft  bill  of  exceptions  prepared  by  coun- 
sel to  be  duly  served  on  Wednesday,  the  27th  of 
December,  on  plaintiffs  attorney,  requiring  him  by 
notice  to  return  same  approved  of  on  plaintiff's  be- 
half in  the  usual  time,  in  pursuance  of  the  84th 
General  Order.  The  draft  exceptions  not  being 
returned  in  pursuance  of  said  notioe,  defendant's 
attorney  caused  a  summons  to  be  issued  on  the  drd 
of  January,  1 855,  to  settle  said  bill  of  exceptions 
before  Greene,  B. :  and  in  pursuance  thereof,  the 
res|iective  counsel  and  attorneys  attended  on  Fri- 
day the  5tli,  before  the  learned  judge,  on  which 
occasion  the  plaintiff's  counsel,  for  the  first  time, 
raised  the  objection  that  the  defendant  had  lapsed 
his  time  in  the  service  of  the  exceptions.  The  ob- 
jections having  come  by  surprise,  the  case  was  ad- 
journed until  the  following  day — the  6th  instant — 
when  the  case  having  been  argued  by  CMahuny 


of  oottnsel  for  plaintiff  and  E.  Hayes,  Q.  C.  of 
counsel  for  defendant,  the  learned  Baron  made 
the  following  ruling  : — **  In  consequence  of  the 
objections  made  on  the  part  of  the  plaintiff, {that 
the  84th  and  85th  General  Rules  had  not  been 
complied  with,  and  that  the  defendant  was  not 
entitled  to  proceed  in  his  bill  of  exceptions,  refe- 
rence being  had  to  section  232  of  the  Common  Law 
Procedure  Act,  inasmuch  as  the  draft  bill  of  excep- 
tions and  notice  accompanying  same  had  not  been 
served  until  the  27tb  of  December,  1854,  which  was 
a  holyday,  and  therefore,  either  the  service  of  the 
draft  and  notice  was  a  nullity,  or,  if  the  succeeding 
holydays  are  to  be  excluded,  the  draft  and  notice 
must  be  considered  as  not  having  been  served  until 
the  3rd  of  January,  which  would  be  less  than  ten 
days  before  the  commencement  of  the  Term,"  I  de- 
clined to  settle  the  draft  of  the  exceptions;  vrithout 
prejudice  to  the  defendant's  applying  to  the  full 
court. 

McDonaghy  Q.  C.  (with  whom  were  E.  Hayes, 
Q,  C  and  Semple.) — The  question  arises  under  the 
6th  and  84th  Rules,  coupled  with  the  2d2nd  sec  of 
the  Common  Law  Procedure  Act.  The  8kh  rule 
states  that  '*  When  any  party  shall  have  taken 
exceptions  at  a  trial,  he  shall,  ten  days  before  the 
next  succeeding  Term,  if  the  trial  shall  have  been 
had  at  the  Assizes,  or  in  the  sittings  after  Term,  or 
two  days  after  the  trial,  if  in  Term,  or  in  the  sit- 
tings after  Easter  Term,  furnish  a  draft  of  the  bill 
of  exceptions  to  the  opposite  party,  with  a  notice 
calling  on  him  to  return  the  same  in  four  days, 
settled  on  his  behalf.*'*  Defendant,  by  serving 
the  bill  on  the  27th  day  of  December,  substan- 
tially complied  with  the  rule,  although  the  plaintiff 
contends  that  the  days  should  not  be  holydays. 
The  general  regulation  of  the  business  of  the  Supe- 
rior Courts  of  Law  is  settled  by  the  2d2nd  section 
of  the  Common  Law  Procedure  Act,  which  pre- 
scribes the  holydays  as  follows:  "  Thefollowiug  and 
none  others  shall  be  observed  and  kept  as  holydays  in 
the  said  Superior  Courts  and  the  offices  thereof,  and 
the  Court  of  Exchequer  Chamber,  and  in  the  office  of 
Registrar  of  Judgments :  that  is  to  say,  every  Sunday, 
Christmas  day,  and  the  seven  days  following  that 
day^  Good  Friday,  Easter  Eve,  Monday  and  Tuesday 
in  Easter-week,  Whit  Monday,  and  Whit  Tuesday, 
any  day  appointed  for  a  public  fast  or  thanks- 
giving, and  when  they  do  not  occur  in  Term  time, 
the  day  appointed  to  be  kept  as  the  birth- day,  and 
the  day  of  the  accession  of  her  Majesty  the  Qu<^n> 
or  of  any  of  her  successors ;  aad  the  said  holydays 
shall  not  be  reckoned  or  included  in  any  notices  or 
other proceedingSf  except  notices  of  trial  and  no- 
tices of  inquiry  in  any  of  the  said  courts;  and 
Sunday  shall  not  be  reckoned  or  included  in  any 
notice  or  proceeding  whatsoever;  and  where  tlu 
last  day  included  in  any  such  notice  of  trial  or  no- 
tice of  inquiry  shall  happen  to  fall  on  any  of  the 

*  85th  Rule. — '*  On  the  expiration  of  four  days  from  tiiu 
famishing  of  such  draft,  whether  the  same  shall  be  returned 
or  not,  the  party  excepting  shall  issue  a  sumiuoos  to  settle 
the  same  before  the  judge  who  tried  the  cause,  whereupon 
the  same  shall  be  settled  aud  sigued  by  such  judge  at  such 
^  time  as  he  shall  thiuic  proper ;  uud  within  two  days  there- 
after the  party  excepting  shall  file  the  same,  and  proceed  to 
make  up  tne  paper.books  for  the  judges,"  &c. 
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days  liereby  appointed  to  be  observed  and  kept  as 
liolyduys,  in  such  case  the  following  day,  or,  where 
there  shall  be  consecutive  holydays,  the  day  follow- 
ing the  last  of  such  holydays  shall  be  considered 
the  last   of  such  days;    and  the  days  from  and 
including  the  Ist  day  of  August  to  the  28th  day  of 
October  inclusive  in  each  year,  shall  not  be  reclc- 
oned  days  witliin  which  any  summons  and  plaint, 
defence,  or  other  pleading  should  be  filed,  nor  shall 
any  such  ple.nding  be  filed  or  received  upou  such 
days  except  a  plea  of  confession  or  consent  for 
judgment.**     This  matter  of  the  mere  service  of  a 
draft  bill  of  exceptions  is  not  such  "a  proceed- 
ing "  in  the  cause  as  is  contemplated  by  the  true 
construction  and  meaning  of  the  6th  rule,  which  evi- 
dently points  at  an  ordinary  proceeding  in  a  cause, 
or  a  step  with  which  the  court  or  its  officers  have 
to  be  concerned,  and  does  not  refer  to  inter-com- 
munications between  the  two  attorneys  to  settle  or 
adjust  facts,  or  the  interchange  of  notices.  The  84th 
rule   was  framed  for  the  ease  and  convenience  of 
the  judges  and  officers  of  the  courts.     [^Richards, 
B, — Suppose  the  trial  ended  on  the  24lh  Decem- 
ber?]    That  was  the  argument  I  was  about  to 
urge  on  your  Lordships.     The  Statute  of  Westm. 
2nd,  13  £dw.  1,  cap.  81,  treats  of  the  bill  of  excep- 
tions as  a  matter  altogether  between  the  party  ten- 
dering it  and  the  judge;  and  in  the  argument  in 
Heg.  V.  Rowley,  (2  Dowl.  n.  s.,  338,)  it  is  likewise 
so  treated,    hewson  v.  Jack^  (6  DowU  P.  C,  611.) 
The  construction  contended  for  on  the  other  side 
would  lead  to  injustice  and  inconvenience.     Ac- 
cording to  the  I  &  2  W.  4,  c  31,  s.  1,  Michaelmas 
Term  ended  on  Saturday  the  2dth  of  November ; 
by  section  3  of  the  same  Act  a  limitation  is  enacted 
as  to  the  days  for  Nisi  Prius  Sittings  after  Term — 
**  not  more  than  twenty-four  days,  exclusive  of  Sun- 
days, after  Michaelmas  Term."     Accordingly,  from 
the  Monday  following,  t.  e.,  the  27th  of  November, 
the  twenty-four  days  mentioned  in  the  Act  would 
begin  to  be  reckoned,  and  the  last  of  the  twenty- 
four,  according  to  this  computation,  would  be  Sa- 
turday, the  20rd  of  December,  until  which  day  the 
Nisi  Prius  Sittings  might  legally  have  continued. 
Christmas- day  was  Monday  the  25th,  and  holydays 
continued  till  the  2nd  of  January  inclusive.     If  the 
plaintiff's  construction  of  the  rule  be  correct,  no 
draft  bill  of  exceptions  could  be  served  in  a  case 
tried  on  the  23rd  of  December.     The  judges  made 
the  rule  appreciating  the  existing  state  of  the  law. 
But  supposing  that  the  defendant  was  mistaken  in 
his  construction  of  the  rule,  now,  for  the  first  time, 
to  receive  judicial  interpretation  counsel  submitted 
that  it  was  a  case  for  relief  and  for  enlargement  of 
the  time.     Reg.  v.  Rowleyy  (2  Dowl.  n.8.  389,)  and 
Pattisou's,  J.  judgment  therein ;  Lloyd  v.  Kirk  woody 
(1  J.  &  S.  499) ;  Lernee  Duu^son  v.  Belly  (2  Ir.  L. 
It.,  292.)     The  only  question  in  the  case  is,  whe- 
ther the  ten  days  are  to  be  exclusive  of  holydays? 
What  are  the  objects  of  the*e  holydays?     Mani- 
iestly  for  the  ease  of  the  officers  of  the  court,  who 
have  nothing  to  say  to  the  serving  of  these  bills  of 
exceptions,  as  they  have  to  do  with  the  filing  of 
summons  and  plaints,  and  other  pleadings.     Sup- 
pose, as  might  happen — for  the  2d2nd  section  con- 
templates the  probability  of  such  au  occurrence, —a  . 


day  appointed  for  a  publiofast  or  thanksgivitig  were 
suddenly  ordered^  manifest  injustice  would  be  done, 
for,  by  the  construction  contended  for  on  the  other 
side,  the  right  of  serving  the  bill  of  exceptions  would . 
be  lost.  The  rule  refers  to  the  ordinary  proceedings 
in  the  cause.  What  are  ordinary  proceedings  ap- 
peari  from  Harrison  v.  7W«,  (6  Dowl,  P.  C.  61 1.) 
This  transaction  is  one  out  of  court,  with  whicli< 
the  officers  of  the  court  h«v6  nothing  to  do.  The 
words  of  the  statute  point  expressly  to  notices  and 
other  proceedings,  and  the  service  of  the  bill  of  ex- 
ceptions comes  not  within  the  statute.  In  the  case 
of  Petet*  y,  Beity,  which  was  tried  ia  the  Common 
Pleas  last  Term,  the. trial  was  had  on  the  8th  of 
December,  the  bill  of  exceptions  was  served  on  the 
28th,  and  Monahao,  C.  J.,  signed  it  on  the  3rd  of 
January,  and  no  such  objection  was  made  as  has 
been  urged  here. 

O'Hoffany   Q.C,  ("with  Lynch,  Q.C.)  contra.— 
This  is  not  a  case  for  granting  indulgence  to  » 
party  who  has  deliberately  violated  the  rule.     The 
case  cited  as  having  occurred  in  the  Common  Pleas 
is  of  no  authority,^  for,  admittedly,  the  point  was 
not  there  raised.     The  important  dates  in  the  case 
are  the  1 1th  December,  when  the  trial  concluded  ; 
the  22nd  December,  when  the  defendant's  attorney 
directed  bis  clerk  to  obtain  the  information  iu  the 
office  of  the  court;  the  27tb  December,  when  the  blil 
of  exceptions  was  served ;  and  the  3rd  of  January, 
when  the  summoos  was  issued.    [Reads  the  rule.J 
If  he  excludes  the  holydays,  he  is  wrong  with  re- 
spect to  the  service  on  the  27th,  and  violates  the 
84th  rale,  for  the  service  should  have  beeu  on  the 
12th.     if  he  includes  the  holydays  as  counting- 
days,  he  b  wrong  with  regard  to  the  service  of  tlie 
four-day  rule  required  by  the  85th  section,  because 
be  did  not  serve  it  till  the  3rd  of  January,  which 
was  six  days  from  the  day  of  service  on  the  27tlu 
The  holydays  are  allowed  as  well  for  the  'solace  of 
the  bar  and  the  attorneys  as  for  the  officers  of  the 
court.     IPenne/alhert  ^.—Suppose  the  draft  bill 
of  exceptions  served  on  the  27th  December,  and 
the  notice  on  the  4tb  January  ?     What  notice  is  to 
be  served  with  the  draft  ?     That  under  the  84th 
rule,  requiring  it  to  be  returned  settled  on  behalf 
of  the  party  within  the  usual  time — namely,  four 
days,  the  defendant's  attorney  did  not  serve  this  con- 
formably with  the  statute,  and  as  the  85tb  Rule  re- 
quires. The  days  within  the  rules  mean  days  of  bu- 
siness, and  not  holydays.     The  6th  Rule  of   the 
judges  settles  the  case  [reads  it.]    These  Rules  are 
of  equal  validity  with,  and  derive  their  efficacy  from 
the  statute  [he  reads  233rd  section  of  the  Com- 
mon Law  Procedure  Acu]     Greene^  B. — The  6tK 
Rule  weighed  so  much  with  me,  that  I  declined  to 
decide  the   case  without  the  opinion  of  the  full 
court;  holding  that  it  referred  to  the  84th  and  85tK 
Rules  and  to  the  232nd  section  of  the  Act,  and  was 
governed  by  it,  aud  incorporated  therewith.]     The 
6th  Rule  is  a  distinct  declaration  by  your  lord- 
ships to  that  e&ecL     The  attorney  has  no  right 
to  indulgence,  for  he  had  from  the  1 1th  Decern* 
ber  to  make  up  the  bill  of  exceptions,  and  there 
has  been  a  second  trial  in  the  case :   besides  by 
means  of  a   new •  trial  motion  they  can  obtain  a 
second    iuv^stigatiou    before    your  lordships^  for 
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they  are  within  the  time.  So  that  if  your  lord- 
Fhips  decide  with  us  that  the  rules  have  l>een 
violated,  no  misfortune  can  occur.  In  Lloyd  v. 
Kirkwood^  cited  on  the  other  side,  it  is  ex- 
pressly stated  that  the  time  was  enlarged  in  conse- 
quence of  the  illness  of  the  counseL  The  party 
here  lay  by  from  the  1  Ith  to  the  22nd  December, 
and  has  given  no  reason  for  so  doing;  and  it  is  not 
|)retended  that  even  on  the  latter  day  the  bill  of 
exceptions  was  ready ;  there  was  therefore  no  case 
of  fatality,  and  the  party  exercised  no  diligence  to 
entitle  him  to  favour.  Nothing  can  be  clearer  than 
the  6th  Rule,  and  then  follows  the  84th  Role,  ma- 
nifestly referring  to  days  to  be  computed  under  the 
6th  Rule.  They  are  wrong  in  attempting  to  dis- 
tinguish between  a  bill  of  exceptions  and  any  other 
<^  proceeding"  in  a  cause ;  for  it  is  a  most  impor- 
tant proceeding,  as  is  evidenced  here  by  the  struggle 
they  make  to  get  it  in.  They  can  come  in  and 
argue  their  point  of  law — quantum  valeal — on  the 
new-trial  motion,  and  consequently  cannot  be  dam- 
nified by  the  rejection  of  this  application. 

Hayesy  Q.  C.  in  reply. — This  motion  is  not 
grounded  on  fatality^  for  the  ordinary  course  of  the 
calendar  cannot  be  called  a  fatality,  and  that  course 
has  been  referred  to,  to  show  the  positive  denial  of 
justice  that  may,  nay  musty  in  certain  cases,  arise 
froni  the  adoption  of  tlie  opposite  construction.  By 
the  6th  Rule*  it  is  directed,  that  when  by  any  rule, 
order  or  proceeding  time  is  to  be  computed  by  days 
it  shall  be  inelusive  or  exclusive  of  the  holidays, 
under  the  Common  Law  Procedure  Act^  as  is  by 
that  Act  directed.  Now  that  statute  only  specifies 
five  cases  in  which  the  holidays  are  to  be  excluded: 
first,  in  section  43,  where  the  time  for  appearance 
to  a  plaint  is  twelve  clear  days,  exclusive  of  holi- 
days; secondly,  in  the  IQlst  section,  which  de- 
clares that  writs  shall  not  be  tested  or  returnable 
on  holidays;  thirdly,  in  the  192nd  section,  which 
directs  that  rules  shall  not  run  in  holidays ;  fourthly, 
in  the  229th  section,  as  to  the  return  of  a  writ  of 
replevin ;  and  fiftlily,  in  the  2d2nd  section,  which 
declaries  that  they  shall  not  be  reckoned  in  any  no- 
tices or  other  proceedings^  except  notices  of  trial 
and  notices  of  inquiry.  In  no  instance  does  the 
statute  expressly  direct  that  a  computation  is  to  be 
inclusive  of  tlie  holidays,  but  it  leaves  it  impliedly 
and  necessarily  to  be  inferred,  that  in  every  case, 
save  those  specified  to  the  contrary,  the  computa- 
tion is  to  be  inclusive  of  holidays ;  and,  therefore. 


*"  6th  General  Order. — **When  by  aoy  rule,  order,  or 
proceeding,  time  is  to  be  eomputed  by  days,  it  shall  be  in- 
elusive  or  ezelutlve  of  the  hotydays  under  the  Coonnon 
.  Law  Procednra  Ameodment  Act,  ld53,  as  is  by  that  tta- 
.  tute  directed ;  and  when  by  the  month,  it  shall  be  consi- 
dered a  calendar  month ;  and  when  by  the  year,  twelve  ca- 
lendar months  ;  and  in  all  cases  it  shall  be  exclusive  of  the 
first,  and  inclu8i?e  of  the  last,  day,  onless  the  last  be  a 
holyday  nnder  the  Common  Law  Procedure  Amendment 
Act,  when  the  foUowhig:  day  shall  be  included.*'  [This 
rule  is  to  be  construed  in  connexion  with  the  232nd  Rule 
of  the  16th  and  17th  Yio.,  o.  113.  Vide  note  in  John- 
stone's  General  Orders,  p.  4.] 

Vide  note  in  Ferguton's  Common  Law  Procedure  Act, 
256.  Sunday  is  excluded  from  computation  in  any  notice 
or  proceeding,  and  the  other  holydays  are  excluded  from 
counting  in  all  notices  and  proceedings,  except  notices  of 
trial  and  inquiry.     Vide  4  th  General  Order. 


it  is  submitted  that  in  ascertaining  the  time  for 
lodging  the  draft  bill  of  exceptions  there  is  no  au« 
tbority  for  excluding  the  holidays.  Besides,  it  is 
plain,  from  the  language  of  the  2d2nd  section  and 
the  heading  of  it,  that  it  was  not  intended  thereby 
to  legislate  for  anything  but  the  regulation  of  busi- 
ness in  the  courts,  and  the  offices  of  the  courts, 
and  that  it  was  not  intended  to  interfere  with  the 
progress  of  business  out  of  the  court,  and  between 
two  opposite  attorneys. 

Pbniibfatheb,  B-t — This  application  is,  that 
the  defendant  should  be  at  liberty  to  maice  up 
his  bill  of  exceptions.  It  is  a  right  which  a 
party  has  by  statute,  but  modified  by  subse- 
quent statutes  and  rules  of  the  judges,  which 
have  received  the  form  of  Legislative  enactments. 
The  question  is,  whether  the  party  has,  within  the 
proper  time,  pursued  the  forms  and  rules  laid  down 
by  the  statute  and  the  judge's  orders ;  and  the  first 
part  of  It  is,  whether  the  service  of  the  bill  of  ex- 
ceptions  being  made  on  the  27th  of  December  a 
day  pronounced  a  holyday  by  the  Act  of  Parlia- 
ment, is  not  to  be  considered  altogether  void,  or  at 
all  events,  whether  the  holydays  should  be  at  all 

^?'?!1''d  P,*"  ""^  ^^'^  **'"®  ^"'""^  ^y  the  Act. 
The  84th  Rule  requires  that  the  party  taking  a 
bill  of  exceptions  should,  ten  days  before  the  next 
Term,  when  the  trial  has  taken  place,  as  in  the 
present  case,  furnish  a  draft  of  the  bill  of  excep- 
tions  to  the  opposite  party,  with  a  notice  calling  on 
him  to  return  it  in  four  days  settled  on  his  behalf. 
If  that  Rule  be  imperative,  this  bill  of  exceptions 
has  not  been  served  in  time.  Perhaps  cases  may 
occur  in  which  it  will  be  impracticable  to  comply 
with  the  Rule.  If  that  be  so,  the  court  will  not 
consider  itself  bound  by  this  decision ;  but  here 
the  trial  took  place  on  the  9th  of  December.  The 
defendant's  attorney  very  properly  laid  the  papers 
before  his  counsel  on  the  10th.  Enough  time  was 
given  him  to  prepare  it,  so  as  to  comply  with  the 
Rule.  There  is  nothing  exception^  therefore  in 
this  case  to  exempt  it  from  the  general  rule. 
Counsel  for  the  defendant  has  most  properly  and 
inanfuily  taken  the  blame  on  himself;  he  has  in- 
formed  us  that  he  was  unwell  when  the  papers 
were  sent  to  him,  and  that  on  his  recovery  he  took 
a  different  view  of  the  Rule,  and  did  not  consider 
the  matter  pressing.  I  do  not  think  the  misUke  of 
counsel  as  to  the  interpretation  of  a  rule  of  the 
court  is  a  sufficient  reason  for  our  dispensing  with 
it.  If  he  had  been  so  ill  as  not  to  have  been  able 
to  attend  to  the  business,  and  no  other  was  to  be 
found  to  do  so,  that  would  be  such  a  fatality  as  the 
court  would  act  on.  It  is  said  that  the  seven  days* 
vacation  after  Christmas,  given  by  the  2d2nd  sec- 
tion of  the  Common  Law  Procedure  Act,  are  in- 
tended only  for  the  judges  and  the  officers  of  the 
courts,  but  do  not  extend  to  the  attorneys.  I  should 
be  very  slow  to  adopt  such  an  opinion.  These 
seven  days  ace  as  much  holydays  as  Christinas  Day 
itself,  and  aa  much  so  for  the  practitioners  in,  as 
the  officers  of,  the  court.  This  bill  of  exceptions 
has  not  been  served  ten  days  before  the  first  day  of 
Term,  and  no  sufficient  excuse  has  been  given  for 
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its  non- service.     The  motioo  must  therefore  be  re- 
fused, but  as  it  is  a  new  case,  without  costs. 

Richards,  Bn  (reads  the  232nd  section.) — This 
section  expressly  points  to  proceedings  in  the  courts 
and  offices,  and  the  office  of  the  registrar  of  judg- 
ments,    ft  does  not  say  the  days  enumerated  are  to 
be  holidays  for  all  purposes.      It  specifies  the  par- 
ticular purposes  as  to  which  they  are  to  be  observed 
as  holidays;  and  I  should  consider  it  rather  a  violent 
conclusion  to  hold  that  these  days  are  to  be  consi- 
dered as  if  struck  out  of  the  calendar.      What  fol- 
lows as  to  Sunday,  excluding  it  from  being  reckoned 
in  any  proceeding  whatsoever,  rather  strengthens 
the  view  I  am  disposed  to  take,  viz^  that  the  other 
days  are  to  be  considered  as  holidays  only  in  the 
courts  and  offices,  and  as  to  proceedings  carried  on 
through  them.     But  the  84th  General   Order  is 
silent,  (reads  it.)     The  first  question  is,  whether  the 
bill  of  exceptions  is  a  proceeding  in  the  cause  within 
the  meaning  of  the  2d2nd  section — and  considering 
the  rules  of  the  judges  as  a  graft  upon  the  Act,  that 
construction  would  lead  to  the  absurdity  suggested 
by  the  defendant's  counsel.    It  may  frequently  oc- 
cur that  exceptions  may  be  taken  in  a  case  tried  on 
the  last  day  of  the  sittings  ader  Michaelmas  Term; 
yet,  the  judges  have  framed  a  rule  which,  if  the 
plaintiff  construe  to  be  the  correct  one  in  such  case, 
excludes  the  plaintiff  from  his  statutory  right  and 
common  justice.     I  think,  therefore,  the  serving  the 
bill  of  exceptions  not  being  done  either  through  the 
conrt  or  offices  enumerated,  is  not  a  proceeding 
within  the  2d2nd  section.      But  it  is  then  said 
the  6th  Greneral  Rule  is  so  clear,  that  it  puts  an  end 
to  the  question,  (reads  it)     It  is  answered  that  the 
terms  there  used  do  not  refer  to  the  general  rules 
made  by  the  judges,  but  to  particulate  rules  and  or- 
ders of  each  court.   The  terms  of  the  mle^  no  doubt, 
are  very  large ;  bat  I  am  disposed  to  hold  that  it 
should  receive  that  construction,  to  avoid  the  ab- 
surdity of  supposing  that  the  judges  would  praise  a 
rule  which  would  otherwise  be  a  denial  of  justice  in 
cases  of  the  most  common  occurrence.     Under  all 
the  circumstances,  I  am  strongly  disposed  to  allow 
the  defendant  an  opportunity  of  bringing  his  case 
before  another  tribunal,  especially  as  on  its  former 
argument  we  expressed  an  opinion  rather  against 
him. 

GsEElTE,  B. — I  concur  whh  Baron  Richards  that 
ft  would  be  very  desirable  to.  allow  this  gentleman 
an  opportunity  of  having  the  opinion  of  the  court 
reviewed  in  the  court  above,  and  I  would  afford 
every  facility  in  my  power  if  I  thought  I  could  do 
so  withput  violating  the  rules  prescribed,  but  on 
its  being  argued  before  me  I  was  of  opinion  that 
I  ought  not  to  receive  the  bill  of  excptions.  The 
2d2nd  section  authorises  the  judges  to  make  rules 
and  orders,  and  that  such  slmll  be  valid  and  ol>- 
lerved  in  the  offices,  and  they  are  to  be  maintained, 
and  ought  not  to  be  lightly  departed  from  unless 
some  impritcticability  or  fatality  be  shown  to  induce 
the  court  to  relax  or  modify  them.  Whether  you 
call  them  rules  or  orders,  the  6th  General  Order 
extends  to  all  rules  to  be  made  by  the  judges,  and 
also  to  any  rules  or  orders  in  the  cause.  We  must 
therefore  construe  the  84th  and  85th  sections  with 
reference  to  the  Common  !vaw  Procedure  Act.  The 


notice  accompanying  the  bill  of  exeeptions,  in  my 
mind  comes  within  the  meaning  of  the  Aet  If  im- 
practicability and  a  case  of  fatality  be  shown  I 
think  that  the  court  has  a  relaxing  power,  and  I 
would  not,  by  abiding  too  doeely  by  the  rvt\e%,  make 
— to  use  the  words  of  Lord  Plonket  reforriog  to  the 
Chancery  Rules — *<  the  oreatoret  of  the  court  Ita 
masters,**  but  in  the  present  iottanoe  eo  fatality  haa 
been  shown,  and  although  one  of  the  counsel  in  the 
cause  had  admitted  that  the  miatake  arose  from  his 
having  taken  an  erroneous  view  of  the  rule,  still 
that  is  not  a  reason  we  should  adsait  for  the  relax* 
ation  of  the  role.  The  party  here  lapsed  his  op- 
portunity and  lost  by  his  own  act — wholly  unac- 
counted for— the  privilege  of  arguing  his  bill  of 
exceptions. 

iZttIf  oscsrdMjf^. 


Ns&wiCH  V.  Grbgobt.— Jan.  31. 

17  4r  18  Ftc,  c.  34 — Subpoena  ad  testificandum— 
Attendance  of  witnesses  from  England. 

It  is  a  nuUter  within  the  discretion  of  the  courts  and 
not  as  of  course^  for  the  Courts  of  Law  to  issue 
process  under^  the  provisions  of  the  17  S^  18  Vic^ 
cap,  34,  to  compel  the  attendance  (^witnesses  omt 
of  their  jurisdietianf  and  the  party  making  the 
application  for  the  subpeona  ad  testificandum 
must  show  in  the  qffidamt  facts  sufidentfy  indi* 
eating  a  necessity  fbr  the  attendance  of  &e  wit-' 
nesses  required 

Lawson  applied,  on  behalf  of  the  defendant,  that 
the  court  should  order  that  writs  of  suhpmna  ad 
testificandum  should  issue  under  the  provisions  of 
the  17  &  18  Vic,  c.  34,  to  compel  the  attendance^ 
as  witnesses  in  the  cause,  of  certain  persons  of  dis- 
tinction resident  in  England,  whose  testimony  was 
of  importance  for  the  defence.  The  action  was  one 
for  the  recovery  of  the  amount  of  several  bills  of 
exchange,  and  the  genuineness  of  the  hand-writing 
of  certain  parties  to  the  bills  was  the  important 
question  in  the  case. 

Pennefatheb,  B. — It  is  not  a  matter  oi  course 
to  issue  this  process,  but  it  is  fbr  the  discretion  of 
the  court,  and  it  is  expressly  so  stated  in  the  1st 
section  of  the  Act — consequently  it  is  incumbent^ 
on  the  party  making  the  application  distinctly  to 
show  that  there  is  a  necessity  for  the  attendance 
of  the  witnesses,  and  that  evidence  of  the  facts  they 
are  summoned  to  depose  to  canuot  bo  obtained 
aliunde.  If  the  witnesses  were  to  be  brought  over 
from  England  to  prove  the  fact  of  hand-writing, 
which  could,  perhaps,  be  proved  by  wituesMs  ia 
this  country,  the  court  would  not  grant  the  modon. 

Richards,  B. — The  necessity  for  the  attendance 
of  these  perM>ns  is  not  stated  sufficiently  satisfac- 
torily. You  should  give  in  the  affidavit  some  his- 
tory of  the  facts,  to  enable  the  court  to  exereise  its 
judgment  before  making  the  order.. 

No  rule  on  the  motion* 
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COURT  OF  CHANCERY. 

[Reported by  BecbebL. Fleming*  Esq.  Barrister-at-l^aw.J 

Stbvellt  v.  Stevelly — Jan,  18,  19. 

WUl—^ConUruciion — Substituted  gift — 3Ievger — 

Exoneration —  CocficiL 

A  testator  by  his  will  hequenthed  annuities  to  each 
of  his  daughtersy  several^  with  power  of  appoint- 
ment  to  their  child ren^  and  in  case  they  should 
die  without  leaving  issue  then  the  annuity  of  the 
daughter  so  dying  to  go  to  his  sons^  to  be  equally 
divided  between  them:  but  in  case  of  either  of  his 
sons  dying  before  such  event  then  his  proportion 
in  such  annuity  to  go  to  such  issue  as  he  should 
leave:  and  if  any  of  his  sons  should  die  without 
issue  then  to  his  other  sonSy  except  he  or  they 
should  leave  a  widow  or  widows^  and  if  so,  to 
such  widow  or  widows  dwing  her  or  their  lives: 
and  after  to  his  sons  or  the  issue  of  such  sons  as 
may  have  died.  He  then  devised  his  freehold  and 
leasehold  property  to  his  four  sons  A,  B,  C  and 
Df  in  the  following  proportions:  to  A  one-thirdy 
to  B  one-third,  and  the  remaining  one  third  to 
be  divided  between  C  and  Dy  after  payment  of  the 
annuitieSy  providing  that  in  ten  years  after  his 
death  his  "  income*^  should  be  equally  divided  be* 
tween  his  four  sonSy  after  payment  (f  the  annui- 
ties^  with  the  following  provision  :  "  Having  left 
to  my  eldest  son  D  one-fourth  of  my  income  to 
take  place  in  ten  years  after  my  death,  it  is  my 
will  that  then  he  shall  have  his  choice  either  to 
take  the  one^fourth  of  the  income  as  mentioned 
above,  or  to  take  instead  of  one  fourth  of  the  in-  ' 
come  the  house  and  demesnes  of  X  and  Y,  subject 
to  the  marHage  settlement  of  the  said  Z),  and  sub-  I 
ject  also  to  a  sum  of  £500  and  interest  at  6  per  \ 
cent,  on  said  sum  of  £500  ;"  and  after  a  bequest  \ 
of  his  furniture,  S^c,  **  /  appoijit  my  executors  ' 
residuary  legatees  in  trust  first  with  the  produce  : 
of  such  pi'operty  to  pay  each  of  my  daughters  , 
(naming  them)  £5  each,  and  such  further  sum  as  \ 
shall  he  necessary  for  their  maintenance  until  the  \ 
first  payment  of  annuity  shall  be  made  to  them^ 
He  then  named  his  sons  D  and  C,  and  his  son-  in- 
law  executors.  In  the  following  year  he  added 
a  codicily  naming  his  son  C  as  executor  in  place 
of  Dy  with  the  following  clause :  ^^  And  with 
the  view  of  removing  any  doubts  that  may  exist  as 
to  the  continuance  of  annuities  to  my  daughters 
(naming  them)  it  is  my  will,  awl  so  intended  by 
mey  that  the  same  respectively  be  only  payable 
during  their  respective  lives,  and  in  the  event  of 
their  dying  leaving  children^  the  share  of  such  so 
dying  to  survive  t>t  their  ihildren,  and  subject  to 
appointment  as  in  my  will  named,'*  Held,  that 
the  several  annuities  did  not  become  extinct  upon 
the  death  of  each  daughter  respectively. 

Held  also,  that  the  lands  of  X  and  Y,  (D  having 
elected  to  take  them  in  lieu  of  his  one-fourth  oj'the 
testator's  income,)  uere  exonerated  from  the  pay- 
ment of  the  annuities. 

Held  also,  that  the  residuary  legatees  did  not  take 
a  beneficial  estate  in  the  residue. 

The  testator  in  this  case,  George  Stevelly,  devised 
and  bequeathed  as  follows:  To  his  eldest  daughter 
Anne  an  annuity  of  £50  during  her  natural  life, 


with  a  power  of  willing  the  same,  .n  ^.'r-:  ^,  .  ,  ,  ^'! 
be  married  and  have  a  child  or  childrp*  >  sue  ^  " 
the  latter  and  in  such  proporrions  fn  -  uOtjld  ap- 
point, said  £50  a  year  to  be  paytb' .  '-.'^f  ^ early  by 
equal  payments;  and  the  will  pro'Tev.Jed  as  foUoiiis: 
*«  and  in  case  ci  her  death  witliouf  leaving  a  child 
or  children,  ther.  if  is  my  will  that  the  6aid  sum  of 
£50  a  year  sliail  be  equally  divided  between  my 
sons,  or  if  any  of  them  shall  have  died  before  such 
event,  then  his  proportion  of  said  £50  a  year  to  such 
issue  as  he  may  have  left,  (lawfully  begotten)  but  if 
he  or  they  shall  not  have  left  issue,  then  to  my  other 
sons,  unless  he  or  tliey  shall  have  left  a  widow  or 
widows,  and  then  to  the  widow  or  widows  during 
herortheir  lives,  and  after  to  my  sons,  or  the  issue  of 
such  son  or  sons  as  may  have  died."  To  his  daughter* 
Jane  an  annuity  of  £30  per  annum,  stating  x\rdi  she 
having  married  contrary  to  his  advice,  the  testator 
wished  that  her  husband  should  have  no  power  over 
her  fortune  of  £30  a  year,  and  that  therefore  it 
should  be  payable  to  her  own  receipt,  and  that 
neither  she  nor  her  husband  should  have  power  of 
disposing  of  it,  but  that  it  should  be  for  her  mainte- 
nance, and  after  her  decease  for  any  child  or  children 
she  should  leave,  *<  and  if  not,  then  to  revert  to 
my  sons  or  their  issue  after  her  decease."  To  his 
daughter  Charlotte  £40  per  annum,  under  the  same 
restrictions  and  mode  of  devolution  as  Aone*s  for* 
tune ;  with  an  express  declaration  by  the  testator 
that  it  was  so  bequeathed,  and  also  that  the  fortune 
of  Jane  was  left  to  his  sons  under  the  same  restric* 
tions.  The  will  having  stated  that  the  testator's 
daughters  Dorcas  and  Hester  had  been  provided 
for  by  portions  settled  on  his  lands,  proceeded — **  I 
leave  and  bequeath  the  remainder  of  my  property 
in  freehold,  chattel,  and  leasehold,  to  my  four  sons 
now  living,  in  manner  following,  to  be  divided  in 
regular  half-yearly  payments,  but  not  until  my  three 
daughters  Anne,  Jane,  and  Charlotte,  shall  first 
have  been  paid  their  half-year's  proportions  ;  after 
that  my  will  is,  that  my  son  the  Rev.  E.  Stevelly, 
shall  receive  one-third,  my  son  Professor  J.  Stevelly 
one-third,  and  my  eldest  son  R.  G,  Stevelly  and  njy 
youngest  son  Joseph  Stevelly,  shall  receive  the  other 
third  between  them  as  tenants  in  conmion  and  not 
as  joint  tenants,  in  like  manner  of  the  income  that 
shall  remain  each  half-year  after  my  daughters  Anne, 
Jane,  and  Charlotte  shall  first  have  been  paid  their 
half-yearly  payments."  The  will,  after  stating  that 
the  youngest  and  eldest  sons  were  to  receive  but  one- 
third  between  them  on  account  of  advances  already 
made  in  their  favour,  proceeded  to  declare  that  it  was 
the  testator's  will  that  in  ten  years  after  his  death 
his  "income'*  should  then  be  equally  divided  between 
his  four  sons  after  payment  of  the  annuities  be- 
queathed to  the  daughters ;  and  then  after  some 
bequests  of  moveables,  and  the  grant  of  a  leasing 
power  to  his  executors,  the  will  proceeded  thus : 
**  Having  left  my  eldest  son  R.  G.  Stevelly  one- 
fourth  of  my  income^  to  take  place  in  ten  years  after 
my  death,  it  is  my  will  that  then  he  shall  have  his 
choice  either  to  take  the  one-fourth  of  the  income 
as  mentioned  above,  or  to  take  instead  of  one-fourib 
of  the  income  the  house  and  demesne  of  Clontymoii 
Lodge,  as  well  as  Hochelle,  as  formerly  let  by  me 
to  J.  Chormly,  Esq^  subject  to  the  marriage  settle- 
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ment  of  the  said  R.  G.  Stevel1y»  and  subject  also  to 
a  sum  of  £500  and  interest  of  6  per  cent,  on  said 
son)  of  £500,  which  sum  of  £500  was  taken  up  by 
me  from  my  late  brother  Jonas  Stevelly,  Esq^  in 
order  to  advance  my  said  son  R.  G.  Stevelly,  by 
enabling  him  to  join  his  brother-in-law  J.  Flodder, 
Esq.,   in   partnership  in   the   mercantile  business. 
I   therefore  give    my   said    son    R.   G.    Stevelly 
his    choice   of    Rochelle    and   Clontymon    Lodge 
and  demesne,   subject    to  said  incumbrances,  and 
the  head-rent  of  £13  lOs.  6d.,  a  year,  or  to  take 
the    one-fourth   of    the    income  as   above   in  ten 
years   after    my   death," — and    after    bequeathing 
the  furniture,  &c.,  the  will  proceeded  :  <<1  appoint 
my    executors    residuary  legatees    in    trust,    first 
with  the  produce  of  such   property  to  pay   any 
just  debts  I  may  owe  at  my  death,  to  give  each  of 
my  daughters  Anne,  Jane,  and  Charlotte  £5  each, 
and  such  further  sums  to  my  daughters  Anne  and 
Charlotte  as  shall  be  necessary  for  their  maintenance 
until  the  first  payment  of  annuity  shall  be  made 
them.'*   The  testator  then  named  R.  G.  Stevelly  and 
E.  Stevelly,  his  sons,  and  N.  Parker  his  son-in-law, 
as  executors.     In  the  succeeding  year  he  added  the 
following  codicil.     "  Having  nominated  my  eldest 
son  R.  G.  Stevelly  one  of  the  executors  of  my  will, 
dated  11th  April,  1836,  and  being  now  desirous  to 
alter  that  appointment,  I  do  hereby  revoke  the  same, 
and  in  his  place  do  nominate  and  appoint  my  son 
Professor  J.  Stevelly,  who  with  my  son  the  Rev.  E. 
Stevelly,  and  son-in-law  N.  S.  Parker,  are  to  be, 
and  are  hereby  appointed  executors  and  trustees  of 
my  said  will,  for  the  uses  and  purposes  therein 
stated ;  and  with  the  view  of  removing  any  doubts 
*that  may  exist  as  to  the  continuance  of  annuities  to 
ray  daughters  Anne,  Jane,  and  Charlotte,  it  is  my 
will  and  so  intended  by  me  that  the  same  respec- 
tively be  only  payable  during  their  respective  lives, 
and  in  the  event  of  their  dying  leaving  children,  the 
share  of  such  so  dying  to  survive  to  their  children, 
and  be  subject  to  appointment,  as  in  my  will  named." 
The  testator  died  in  the  year  1837,  leaving  Robert 
G.  his  eldest  son  and  heir-at-law,  £dmond,  John, 
and  Joseph,  and  five  daughters,  Anne,  Dorcas  (mar- 
ried to  N.  S.  Parker,)  Jane  (married  to  J.  Welsted, 
residing  out  of  the  jurisdiction,)   Charlotte,  and 
Hester  (married  to  W.  Player,)  and  probate  was 
taken  out  by  J.  Stevelly  and  N.  S.  Parker.-  Hester 
died  in  1840,  leaving  her  husband  and  three  children 
surviving.   Edraond  died  in  1841,  leaving  two  sons. 
Anne  died  in  1841,  intestate  and  unmarried.   Char- 
lotte also  died  without  issue  and  unmarried,  having 
appointed  N.  S.  Parker  her  executor.     Joseph  died 
intestate,  leaving  a  widow  and  three  daughters. 
R.  G.  Stevelly,  (the  eldest  son)  elected  to  take  the 
lands  of  Clontymon  and  Rochelle  under  the  provi- 
sions of  the  will,  and  entered  into  possession.     A 
cause  petition  having  been  filed  by  J.  Stevelly  for 
the  purpose  of  declaring  the  rights  of  the  parties, 

F.  HtzgtraLdy  Q.  C.  (with  E.  Molineux,  Q.C.J 
for  J.  Stevelly. — Several  questions  arise  upon  the 
constructiou  of  the  will  and  codicil  in  this  case: — 
first,  whether  these  annuities  continued  to  subsist 
after  the  daughters  to  whom  they  were  respectively 
granted  had  died ;  secondly,  whether  the  lands  of 
Clontymon  and  Rochelle  are  chargeable  with  the  an- 


nuities, supposing  the  latter  to  be  atill  subsisting ; 
thirdly,  upon  the  construction  of  the  residuary  be- 
quest. It  is  submitted  that  the  daughters  took  do 
more  than  life  annuities,  whether  we  regard  the  will 
alone,  or  in  conjunction  with  the  codicil.  The  pro- 
perty out  of  which  the  annuities  was  payable  be- 
longed to  the  sons,  and  the  codicil  plainly  declares 
that  the  testator's  object  was  to  remove  any  doubts 
that  might  exist  as  to  the  continuance  of  these  an- 
nuities beyond  the  lifetime  of  the  daughters  respec- 
tively. Therefore,  the  annuities  of  Anne  and  Char- 
lotte must  be  regarded  as  no  longer  subsisting.  As 
to  the  liability  of  the  lands  of  Clontymon  and  Ro- 
chelle, it  is  clear  that  when  the  annuities  were  cre- 
ated, these  lands,  as  well  as  the  rest  of  the  testator's 
property,  were  subject  to  the  charges  ;  and,  if  the 
eldest  son  did  not  elect  to  take  them,  his^  interest 
derivable  out  of  these  lands  would  have  been  sub- 
ject to  the  annuities ;  therefore,  the  testator  had 
nothing  in  these  lands  to  devise  except  what  re- 
mained after  payment  of  the  annuities,  and  how 
could  the  mere  act  of  election  discharge  them  ? 
There  are  neither  express  words  nor  necessary  in- 
teadmeiit  to  discharge  the  lands.  They  are  given 
in  substitution  for  one-fourth  of  testator's  income, 
and  that  one-fourth  was  liable  to  these  charges; 
therefore,  according  to  the  doctrine  of  this  court, 
the  liability  should  continue  to  affect  the  substituted 
gift.  It  is  a  well-established  rule  in  the  construc- 
tion of  wills,  that  where  the  thing  bequeathed  by  a 
codicil  (or,  as  in  this  case,  by  a  subsequent  clause 
in  the  will.)  is  given  in  mere  substitution  for  what 
is  bequeathed  by  the  will,  the  latter  bequest  must 
be  taken  with  all  the  incidents  of  the  former.  The 
Earl  of  Shaftesbury  v.  The  Duke  of  Marlborough^ 
(7  Sim.  237)  ;  Brislow  v.  BrisioWy  (5  Beav.  289); 
and  the  words  "instead  of  one-fourth  of  the  income^ 
show  that  it  was  so  intended,  the  income  being  no 
more  than  a  residue  af>er  payment  of  these  charges. 
The  trusts  of  the  residuary  clause  are  specified,  and 
the  residue,  as  far  as  those  trusts  do  not  extend^ 
must  go  to  the  residuary  legatees.  It  may  be  con- 
tended that  the  statute  (1 1  Geo.  4,  and  1  Wm.  4, 
c.  40,)  requires  an  express  gift  to  an  executor,  the 
mere  appointment  of  a  person  as  executor  raising 
a  presumption  that  he  is  not  to  take  the  residue 
beaeticially:  but  this  presumption  may  be  rebutted, 
as,  for  instance,  in  the  present  case,  by  the  gift  of 
specific  legacies  to  the  next  of  kin. 

Christian^  Sergt.  for  R.  G.  Stevelly. — Even  upon 
the  construction  of  the  will  alone,  these  annuities 
will  not  merge  in  the  inheritance  upon  the  death  of 
the  daughters,  being  bequeathed  as  a  provision  to 
any  widow  or  widows  that  might  be  left  by  any  of 
the  sons,  for  which  no  other  provision  is  made  out 
of  the  lands.  Besides,  the  lands  are  divided  into 
thirds,  and  the  annuities  into  fourths,  and,  there- 
fore, there  can  be  no  merger;  therefore,  the  only 
question  is  as  to  the  effect  of  the  codicil,  and  it  is 
clear  from  it  that  the  testator  did  not  intend 
that  the  duration  of  these  annuities  should  be 
limited  to  the  lives  of  the  daughters  alone,  because 
he  contemplates  a  further  provision.  \^Lord  Chan* 
cellor — Tlie  testator  revokes  nothing  in  Umu  by 
the  codicil.J  The  only  remaining  question,  tliere- 
fore,  is  as  lo  the  liabiliiy  of  Rochelle  sod  Clouty- 
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mon  tp  the  annuities.  It  is  not  denied  that  these 
lands  were  liable  for  the  first  ten  years  ;  and  it  is 
admitted  that  prima  facie  in  the  case  of  substituted 
giftSy  the  liability  continues;  but  the  question  is,  in 
lieu  of  what  was  R.  G.  Stevelly  to  take  these  lands? 
not  in  lieu  of  one- fourth  of  the  lands  so  charged, 
but  of  one-fourth  of  the  ciear  income  derived  out  of 
these  lauds.  It  has  been  argued  by  the  other  side 
that  the  testator  had  nothing  to  dispose  of  except 
the  lands  so  charged  ;  but,  up  to  the  last  word  of 
his  will  he  had  his  entire  income  to  dispose  of.  As 
to  the  residuary  cUuse,  it  must  be  considered  as  a 
mere  appointment  of  trustees,  and,  at  afiy  rute,  J. 
Stevelly  could  not  claim  as  residuary  le<;atee,  not 
being  named  at  all  in  the  will.  [/ror(/  Chancellor,  i 
The  testator  says,  **  I  appoint  my  executors  residu- 
ary  legatees.**  We  may,  therefore,  look  to  the  co- 
dicil to  see  who  are  executors.]  He  cannot  take  in 
either  case,  for  an  executor,  as  such,  cannot  hold 
the  testator's  property  for  his  own  benefit,  and  ex- 
cept as  executor,  he  could  not  claim  a  portion  of 
the  residuary  estate  at  all. 

HayeSf  Q.  C  for  other  parties. — The  annuities 
still  subsist.  [^Lord  Chancellor. — You  need  not 
argue  that  question.]  The  lands  of  Clontymon  and 
Rochelle  are  chargeable,  for  they  were  so  origi- 
nally, and  there  is  nothing  expressly  showing  that 
the  testator  intended  to  exonerate  them.  The  re- 
siduary bequest  is  clearly  for  the  benefit  of  the  next 
of  kin,  there  being  a  direction  that  the  executors 
are  to  maintain  the  testator's  daughters  until  the 
payment  of  the  annuities,  and  this  maintenance 
could  not  have  been  intended  to  come  out  of  the 
executors'  own  pockets. 

J.  S,  Townsend  for  R.  G.  Stevelly. — Charges  of 
this  nature  cannot  merge  in  cases  like  the  present. 
Walpole  v.  iff-  CUntocky  (7  f r.  Eq.  Rep.  IJ53) ;  Grice 
▼.  Shaw^  (  0  Hare,  76.)  Under  the  will  these  an- 
unities  are  quite  distinct  from  the  property  in  the 
lands.  The  codicil  speaks  for  itself  as  to  what 
doubts  the  testator  sought  to  remove,  viz.  as  to  the 
rights  of  the  daughters,  not  of  the  sous.  A  codicil 
cannot  have  the  efiect  of  disturbing  an  antecedent 
will,  except  there  be  an  "absolute  necessity"  for  it. 

I  Jarman  on  Wills,  160.  There  must  also  be  clear 
words  to  efiect  such  alteration.  Stokes  v.  Heron, 
(12  CI.  &  Fin.  161) ;  Persse  v.  Z>/%,  (9  I.  Eq  R. 
608) ;  Fitzmaurice  v.  Sadlkr,  (12  Ir.  Eq.  R.  644.) 
As  to  the  residue,  executors,  as  such,  cannot,  as 
formerly,  derive  a  benefit  from  an  undisposed  of 
residue,  but  must  be  expressly  named  as  the  objects 
of  the  testator's  bounty,  otherwise  they  must  act  as 
trustees  for  the  next  of  kin.      2  Wms.  Exor.  1264. 

II  Geo.  4,  and  I  Wm.  4,  c  40. 
Flood  was  heard  in  reply. 

Lord  Chancellor. — In  this  case  the  first  ques- 
tion I  shall  consider  is,  has  the  codicil  any  efiect 
in  making  an  alteration  in  regard  of  the  will,  as  to 
the  annuities  given  to  the  daughters ;  and  if  this  be 
60,  it  will  amount  to  a  revocation  of  several  limi- 
tations already  made  in  the  will.  That  it  was  the 
intention  of  the  testator,  by  the  will,  that  these  an- 
nuities were  to  survive  the  daughters,  is  plain.  I 
cannot  yield  to  the  argument  that  is  used  in  sup- 
port of  a  different  construction.  The  only  expres- 
•ion  in  the  will  that  might  be  supposed  to  have 


such  a   meaning  is  the  expression  "  revert,"  which 
is  made  use  of  as  to  one  of  these  annuities.     Cer- 
tainly,  if  that  expression   stood  alone  and  unex- 
plained by  the  context,  it  would  have  the   meaning 
contended  for;  but  it  cannot  have  this  efiVct  in  the 
present  case,  for  it  is  explained  by  a  subsequent 
part  of  his  will,  in  which  the  testator  declares  that 
all  these  annuities  are  left  to   his   sons  under  the 
same  restrictions,   which   is  tantamount  to  saying 
that  they  were  all  subject  to  the  same  limitations 
as  those  specified  as  to  the  first  annuity.     It  must 
therefore  be  considered  that  under  the  will  the  tes- 
tator did  not  intend  that  these  annuities,  in  case 
his  daughters  should  die  without  issue,  should  al- 
together cease.     That  being  so,  the  next  question 
is,  as  to  the  effect  of  the  codicil  as  regards  these 
charges.     It  does,  no  doubt,  provide  that  as  to  the 
continuance  of  these  annuities,  they  shall  be  pay- 
able to  the  daughters  only  during  their  respective 
lives,  but  it  does  not  refer  to  any  of  the  subsequent 
limitations  as  to  these  annuities  contained  in  the 
will — it  only  speaks  of  the  continuance  of  them  as 
to  the  daughters ;  and  it  is  to  be  observed  that  the 
language  of  the  testator  is  '*  as  to  the  continuance 
of  annuities  to  my  daughters."     It  would  be  a  very 
strong  construction  to  hold  that  this  amounted  to  a 
revocation  of  the  will,  nothing  being  expressly  stated 
to  that  effect.     The  word  **  revoke"  is  not  used  in 
this  part  of  the  codicil,  and  therefore  it  would  be  a 
forced  and   unnatural  construction  to  give  it  this 
effect.     This  portion  of  the  will  therefore  appears 
to  me  not  to  be  open  to  doubt.     The  next  question 
is  more  difficult.     Having  made  these  bequests,  the 
testator  next  proceeds  to  introduce  a  provision  that 
might  have  the  effect  of  altering  the  bequest  of  the 
annuities,  as  follows  : — **  I  leave  and  bequeath  the 
remainder  of  my  property  in  freehold,  chattel,  and 
leasehold,  to  my  four  sons,  now  living,  in   manner 
following,  to  be  divided  in  regular  half-yearly  pay- 
ments, but  not  until  my   three  daughters,  Anne, 
Jane,   and  Charlotte,    shall  first  have  been  paid 
their  half-yearly  proportion."     The  effect  of  this  is, 
to  charge  these  annuities  upon  the  estate,  although 
he  does  not  use  the  actual  word  "  charge,"  and  he 
proceeds — "  after  that  my  will  is,  that  my  son,  the 
Rev.  E.  Stevelly,  shall  receive  one-third ;  my  son 
Professor  J.  Stevelly,  one-third ;    and  my  eldest 
son  R.  G.  Stevelly,  and  my  yougest  son  J.  Stevelly, 
shall   receive   the  other   third   between   them,   us 
tenants  in  common,  and  not  as  joint  tenants,  in  like 
manner  of  the  income  that  shall  remain  each  half- 
year  after  my  daughters  Anne,  Jane,  and   Char- 
lotte, shall  first  have  been  paid  their  half-yearly 
payments."     He  thus  shows  what  it  is  that  is  to  be 
divided  between  his  sons ;  and  be  then  provides, 
that  after  ten  years  from  his  death  the  share  of  eacli 
of  the  sons  is  to  be  one-fourth  of  this  income,  m- 
stead  of  the  third  being  divided  between  the  eldest 
and  youngest.     Then  comes  the  following  clause, 
as  to  which  the  chief  difficulty  arises : — "  Having 
left  to  my  eldest  son,  R.  G.  Stevelly,  one-fourth  of 
my  income,  to  take  place  ten  years  after  my  death, 
it   is  my  will  that  then  he  shall  have  his  choice 
either  to  take  the  one-fourth  of  the  income  as  men* 
tinned  above,  or  to  take,  instead  of  one-fourth  of 
the  income,  the  house  and  demesue  of  Clontymon 
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Lodge,  as  well  as  Rochelle,  as  formerly  let  by  me 
to  G.  Chorley,  subject  to  tbe  marriage  settlement 
of  the  8Mi(i  R.  G.  Stevelly,  and  also  subject  to  the 
sum  of  £50U."  The  question  upon  this  clause  is, 
whether  the  eldest  son,  in  case  of  such  election, 
was  to  take  the  lands  still  subject  to  the  annuities 
created  in  the  previous  part  of  the  will.  He  con- 
tends the  contrary,  and  1  am  of  the  latter  opi- 
nion, as  I  think  that  it  was  the  intention  of  the  tes- 
tator that  these  lands  should  be  exonerated  from 
those  annuities.  The  testator  does  not  state  what 
security  had  been  given  for  this  sum  of  £.500 
which  had  been  taken  up,  but  merely  that  it  had  been 
borrowed ;  however,  it  might  plainly  be  inferred 
that  it  would  have  been  chargeable  against  the 
entire  property,  but  for  this  provision.  The  tes- 
tator contrasts  these  two  denominations,  so  selected 
from  the  rest  of  his  property,  with  one- fourth  of 
his  income,  for  he  says : — "  I  therefore  give  my 
son,  R.  G.  Stevelly,  his  choice  of  Rodielle  and 
Clontymon  Lodge  and  demesne,  subject  to  said  in- 
cumbrance, and  £13  10s.  6d.  a-year,  or  to  take 
the  one-fourth  of  l/ie  income  as  above.^  We  must 
therefore  look  back  to  see  what  the  income  is,  and 
we  find  that  his  property  is  subject  to  these  annui- 
ties and  this  other  charge,  and  then  we  find  the 
testator  separating  this  poriion  of  his  property  from 
the  rest;  and  in  describing  the  charges  on  it,  and  it 
is  to  be  observed  that  he  does  not  say  that  his  son  is 
to  enjoy  it  after  payment  of  the  annuities,  and  I  do 
not  think  that  he  intended  that  it  should  be  so 
charged.  His  intentions  are  not  very  fully  ex- 
pressed, but  I  think  they  are  clear  enough;  I 
therefore  conceive,  that  from  the  manner  in  which 
he  has  dealt  with  these  two  properties,  he  intended 
that  they  should  only  be  subject  to  the  incum- 
brances which  are  expressly  set  forth  in  the  terms 
of  the  will,  and  therefore  that  he  means  by  the 
terra  "income"  the  rents  of  his  other  property, 
subject  to  the  charges  to  which  they  are  liable. 
These  two  properties  will  be  therefore  exonerated 
from  the  payment  of  these  annuities.  As  to  the 
residue,  another  question  arises.  After  the  tes- 
tator has  thus  provided  for  his  children,  he  then 
comes  to  dispose  of  his  residuary  estates  in  these 
words  : — "  I  appoint  my  executors,  residuary  lega- 
tees, in  trust,  &c.''  He  does  not  tlien  name  his 
executors,  so  as  to  shew  that  he  had  any  preference 
for  one  member  of  his  family  more  than  another  ; 
but  he  subsequently  nominates  two  of  his  sons  and 
his  son-in-law  as  executors.  It  is  strange  that  he 
should  exclude  from  the  residuary  clause  one  of  his 
sons,  if  he  bad  intended  that  it  should  pass  a  bene- 
ficial interest,  and  it  would  appear  the  more  so 
from  the  codicil,  by  which  he  revokes  the  appoint- 
ment of  one  of  them,  and  substitutes  another  ; 
therefore  I  can  see  nothing  from  which  to  conclude 
that  he  intended  to  give  a  beneficial  bequest  under 
the  residuary  clause  to  these  individuals.  Before  the 
passing  of  the  statute,  the  etfect  of  naming  a  per- 
son executor,  even  if  nothiiig  more  was  said,  was, 
to  create  him  residuary  legatee.  The  statute  has 
altered  the  law  in  this  respect,  and  provides  that 
such  an  appointment  shall  not  have  that  effect' 
Here,  it  is  said,  the  testator  does  both  what  was 
requitit«  before  and  since  the  passing  of  the  statute, 


^o  give  these  individuals  tbe  residue  s  and  tbe  only 
solution  I  can  give  to  this  objeetioo  is,  that  ther 
will  does  now  what  the  law  effected  before  tbe 
passing  of  the  statute — ^that  is  to  say,  it  nakee 
these  parties  residuary  legatees,  tbey  being  alao 
executors:  and  this  of  itself  would  be  sufficient  to 
give  them  a  beneficial  interest  in  the  residue — the 
same  efi^ect  as  the  naming  of  them  executors  would 
have  had  before  tbe  statute,  provided  that  there 
were  no  express  words  to  the  contrary  j  but  m 
this  case  I  find  the  words  "  in  trust,**  and  I  tbiDk 
that  these  expressions  were  sufficient  to  override 
the  entire  bequest,  and  therefore  to  shew  in  what 
capacity  these  residuary  legatees  were  to  take.  1 
do  certainly  find  in  the  residoarj  elause  some 
small  bequests  to  some  of  the  next  of  kin,  but  still 
I  am  of  opinion  that  the  testator  intended  that  tbe 
residue  should  go  to  his  next  of  kin. 

Decree  according^* 
— ♦ — 
COURT  OF  QUEEN'S  BENCH. 
[Reported  by  Samuec  Y.  Pebt,  Esq.,  BarTister<^t-Lmw.] 
Kbatino  v.  Johnson. — Jan.  30. 
Practice — Irregulariijf —  ComIm, 
Where  a  defew^e  was  iinregulaT  for  want  of  an  tn- 
doi'sement  of  particulars  of  payment,  and  after 
service  of  a  notice  of  motion  to  set  aside  the  same,  a 
notice  in  reply  offering  to  amend,  with  an  under" 
taking  **  to  pay  ail  costs  properly  and  necessarily 
incurred  in  and  about  the  service  of  said  notice,** 
is  not  sufficient  to  exonerate  the  defendant  frovh 
the  further  costs  of  the  application,  but  he  is  bound 
to  offer  to  pay  all  costs  incurred,  up  to  that  time^ 
by  reason  of  his  mistake. 
Walter  Bourke,  Q.  C.  moved  that  so  much  of  the 
defence  filed  by  the  defendant  in  this  cause  as  stated 
that  the  defendant  paid  the  sums  of  £20  10s.  and 
£30  therein  mentioned,  should  be  set  aside,  on  tbe 
ground  that  the  full  or  any  particulars  of  the  pay- 
ments of  such  sums  of  money  respectively  were  not 
indorsed  upon  or  given  in  the  said  defence,  &c.  as 
required  by  the  Common  Law  Procedure  Act,  and 
also  that  so  much  of  the  defence  as  states  that  the 
defendant  is  indebted  to  the  plaintifi'in£10  18s.lld. 
only,  be  set  aside,  as  the  same  did  not  traverse  any 
material  matter  of  fact  in  the  summons  and  plaint, 
and  amounted  only  to  the  general  issue,  and   was 
calculated  to  embarrass  plaintiff.     He  relied  on  the 
16  &  17  Vic.  c.  1 13,  ss.  41,  83.   The  defence  stated 
that  defendant  paid  the  sum  of  £20   lOs.  iu  said 
summons  and  plaint  stated,  to  the  said  W.  Keating, 
on  foot  of  said  promissory  note,  bearing  date  the 
^7th  of  February,  ltt50 ;  and  as  to  said  sum  of  £4U 
IBs.  lid.  in  said  summons  and  plaint  also  mention- 
ed ;  that  defendant  paid  on  foot  of  said  account  £30, 
and  was  now  indebted  to  said  plaintiff  in  £10  18s. 
lOd.  only. 

Forbes  Johnson  contra. — After  tbe  service  of  the 
notice  of  this  motion  on  the  20th,  we  served  a  uo« 
tice  as  follows,  viz.  **  In  reply  to  your  notice  of  the 
20th  1  have  to  inform  you  that  the  defendant  paid 
to  William  Keating  (testator  of  plaintiff)  the  amount 
of  said  bill  of  exchange  shortly  after  it  became 
due,  and  that  the  said  defendant  paid  the  said  sum 
of  £30  to  said  William  Keating  at  the  Fair  of  Cat- 
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tledermot,  which  was  held  next  before  the  death  of 
the  said  William  Keating,  and  I  hereby  undertake 
to' have  said  plea  and  defence  amended  by  indorsing 
upon  the  same  the  particulars  of  the  said  payments 
as  aforesaid,  in  pursuance  of  the  Common  Law 
Procedure  Act;  and  I  further  undertake  to  pay  you 
all  costs  properly  and  necessarily  incurred  in  and 
about  the  service  of  the  said  notice."  As  the  plain- 
tiff refused  to  act  upon  this,  he  ought  not  to  succeed 
on  the  present  motion. 

Lefroy,  C.  J. — We  will  dispose  of  this  case  upon 
principle.  A  certain  course  of  procedure  has  been 
prescribed  by  the  Act,  which  has  been  violated  by 
the  defendant  in  two  respects :  first,  there  are  no 
particulars  of  payment ;  and  secondly,  ti/e  plea  is 
calculated  to  embarrass  and  mislead  the  plaintiff, 
for  there  are  two  persons  to  whom  the  alleged 
payment  might  have  been  made,  and  the  plea  does 
not  specify  which  of  them.  Is  the  defendant,  then, 
to  repair  that  violation  of  the  Act  by  serving  a  no- 
tice that  he  would  set  the  matter  right,  and  so  de- 
prive the  other  party  of  the  expenses  which  he  had 
incurred  by  the  act  of  his  opponent  ?  Is  an  offer 
to  set  proceedings  right  to  supersede  the  irregular 
act  of  that  party,  and  to  deprive  the  other  party  of 
the  expenses  of  enforcing  his  objection,  which  he 
has  incurred,  and  which  he  is  entitled  to  ?  The  de- 
fendant should,  by  his  notice,  have  offered  to  amend, 
upon  terms  of  paying  the  costs  incurred  up  to  that 
time,  and  he  may  do  now  that  which  lie  should  then 
have  done,  paying  these  costs  which  necessarily  in- 
clude the  costs  of  this  motion. 

jRule  accoi*dinglt/. 


Reg.  v.  Guardians  of  Urlingford  Union. 
Januartf  31. 

Po€fr  Iaw  Commissioners — Pauper — Board  of 
Guardians — 1  4r  ^  ^ic.  c.  56 — Cosfs. 

It  is  the  duty  of  the  Poor  Law  Commissioners,  in 
cases  relating  to  the  internal  management  of  the 
affairs  of  the  union  house,  to  communicate  in  the 
first  instance  with  the  guardians  of  the  union,  and 
not  to  interfere  directly  with  'or  convey  their  tn- 
Ut  notions  to  the  ojkers  of  the  establishment. 

When  the  commissioners  had,  improvident/y,  directed 
the  master  of  a  union  workhouse  to  alter  the  re- 
gistiy  of  the  religion  of  a  pauper  in/ant,  under 
the  I  ^  2  Vic,  c,  56,  *.  43,  and  upon  the  refusal 
of  the  Board  of  Guardians  to  allow  thereof,  had 
obtained  a  conditional  order  for  a  writ  of  man- 
damus to  thu  said  Board,  for  the  purpose  of  en- 
forcing the  foregoing  inntr  actions,  and  upon  sub- 
sequently discovering  thfiir  mistake,  admitted  the 
cause  shown  against  the  rule  to  be  good.  Held, 
the  defendants  were,  under  the  circumstances,  en^ 
titled  to  costs. 

In  this  case  a  conditional  order  had  been  obtained 
by  £.  Pennefather,  on  a  previous  day,  for  a  writ  of 
mandamus  to  issue  to  the  defendants,  commanding 
them  to  change  the  religion  of  a  certain  pauper  in- 
fant, named  John  Fortunate,  a  supposed  foundling, 
now  chargeable  to  the  said  union,  and  resident  in 
the  workhouse,  from  the  Roman  Catholic  to  the 
Protestant  column,  in  the  proper  book  kept  for 


that  purpose,  pursuant  to  the  1  &  2  Vic.  c  56,  s. 
43.  It  subsequently  appeared  upon  the  affidavits 
filed  on  behalf  of  the  defendants,  as  cause  against 
this  order  being  made  absolute,  that  the  child  in 
question  was  not  a  foundling,  but  had  been  pre- 
viously to  his  last  admission  for  a  short  time  in  the 
house  with  his  mother,  who  stated  herself  to  be  3 
Roman  Catholic,  and  who  afterwards  left  along 
with  her  child.  The  latter  was  subsequently  re- 
admitted, having  been  deserted  by  his  parent. 
Under  these  circumstances  the  child  was  registered 
in  the  latter  religion.  In  consequence  of  some 
doubt  having  been  thrown  upon  the  propriety  of 
this  mode  of  registry,  the  master  of  the  workhouse 
communicated  with  the  commissioners,  who  there- 
upon sent  him  a  direction,  not  under  seal,  to  alter 
the  registry.  The  guardians  refused  to  allow  of 
this,  and  hence  the  application  for  the  mandamus. 
It  did  not  appear  that  the  commissioners  were 
aware  of  all  the  facts  of  the  case  until  the  coming 
in  of  the  present  affidavits.  Under  these  circum- 
stances, 

E,  Pennefather,  on  behalf  of  the  commissioners, 
submitted  that  tiie  rule  ought  to  be  discharged 
without  costs.  Had  the  commissioners  been  ap- 
prised by  the  board,  in  the  first  instance,  of  the 
real  facts  of  the  case,  the  order  would  not  have 
been  sought  for,  and  that  ought  to  have  Leen  com- 
municated. 

0*Hagan,  Q.  C,  contra. — We  are  entitled  to  our 
costs.  We  came  here  to  show  cause  not  alone 
upon  the  ground  referred  to,  but  upon  the  general 
principle  that  the  law  was  entrusted  absolutely  to 
the  discretion  of  the  guardians,  without  reference 
to  the  commissioners.  The  commissioners  in  the 
present  case  ought  not  to  have  directly  comnmni- 
cated  with  the  master  of  the  house,  but  should  have 
conveyed  their  instructions  to  the  board.  The 
board  were  not  under  tlie  circumstances  bound  to 
state  the  facts  to  the  commissioners,  when  the  pro- 
ceedings were  quite  irregular  and  at  variance  with 
the  Act. 

Lefroy,  C.  J. — The  commissioners  have  here 
violated  their  duty.  The  guardians  are  the  pri- 
mary parties  to  make  an  order  with  regard  to  the 
mode  in  which  the  columns  in  question  ought  to  be 
filled.  The  commissioners  ought  to  have  applied 
to  the  guardians  on  this  subject,  and  not  have 
passed  them  by,  and  directed  the  master  to  do  the 
act.  It  is  as  plain  as  light  that  the  commissioners 
have  superseded  the  guardians,  by  directing  the 
master  to  do  an  act,  regarding  which  it  was  the 
commissioners*  primary  duty  to  communicate  with 
the  guardians.  The  defendants  are  entitltid  to  their 
cos  ts.  JRule  accordingly. 


COURT  OF  EXCHEQUER. 

Hilary  Term,  1855. 

[Reported  by  Johh  Norwood,  Esq.  Barristcr-at-Law.] 

Butler  v.  Lobd  Mountoarrett Jan.  27. 

Practice—Trial  at  Bar. 
A  trial  at  bar  is  very  seldom  granted,  and  only  un- 
der special  circumstances^  inasmuch  as  it  inter- 
feres  with  the  general  business  of  the  court.     The 
Attorney  General  has  the  right,  ex  officio,  to  ob- 
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tain  a  trial  at  bar^  but  the  court  relif  on  his  Bxer* 

ciaing  a  sound  discretion  before  applying; 
Where  the  points  saved  at  the  trial  had  been  unant- 

mousljf  ruled  in  favour  of  the  part]/  toho  now  sought 
for  a  trial  at  barf  Held  to  be  a  sufficient  reason 
for  tht  refusal  of  the  com  t  to  grant  the  order, 

which  always  lies  in  their  discretion. 

Butt,  Q.  C,  (with  whom  were  Napier ,  Q.  C,  Bar- 
I'.w,  and  M,  0*Donnell,)  applied  that  the  trial  about 
to  be  had  in  this  case  might  receive  a  trial  by  a  spe-. 
cial  jury  at  the  bar  of  the  Court  of  Exchequer 
The  learned  counsel  relied  on  the  affidavit  of  the 
attorney  for  the  defendant,  which  stated  **  that  the 
property  sought  to  be  recovered  in  this  action  is  of 
the  value  of  about  £4,000  a-year,  and  that  there 
are  further  estates,  not  included  in  the  ejectment 
brought  in  this  cause,  now  in  defendant's  posses- 
sion, of  the  value  of  about  £4,000  a-year  more, 
the  title  to  all  which  estates  depends  upon  the 
question  whether  the  present  defendant  is  the  heir- 
at-law  of  the  late  Earl  of  Kilkenny ;  and  that  the 
right  and  title  of  the  defendant  to  the  ancient  peer- 
age of  Mountgarrett  depends  upon  the  question  of 
his  legitimacy."  The  affidavit  further  stated  that 
**  At  the  trial  already  had  in  the  County  of  Kil- 
kenny, three  eminent  advocates  practising  at  the 
Scotch  bar  were  produced  aa  witnesses,  and  that 
at  any  other  trial  which  may  be  had  it  will  be  ne- 
cessary to  produce  similar  testimony  on  the  sub- 
ject of  the  Scotch  law  of  marriage;  that,  at  the 
last  trial,  one  special  counsel  was  brought  for  the 
defendant,  and  two  special  counsel  for  the  plaintiff, 
to  the  Assizes  in  Kilkenny ;  and  that,  in  addition 
to  the  Scotch  advocates,  several  witnesses  (whose 
names  were  net  forth  in  the  affidavit)  resident  iu 
England  or  Scotland,  were  examined,  all  of  whom 
could  more  conveniently  attend  a  trial  in  Dublin 
than  in  Kilkenny ;  and  that  it  will  be  necessary  to 
produce  on  defendant's  behalf,  at  any  future  trial; 
all  the  witnesses  examined  in  his  behalf  on  the  last 
trial."  As  to  the  witnesses  produced,  the  affida- 
vit referred  to  the  certificate  of  counsel  and  the  re- 
port of  the  learned  judge  (Mr.  Justice  Ball)  who 
tried  the  case ;  **  that  the  last  trial  occupied  five 
days,  and  that  points  of  law  and  evidence  of  great 
importance  and  difficulty  arose ;  that  on  any  future 
trial  these  and  similar  questions  of  difficulty  and 
importance  are  likely  to  arise ;  that  the  question  at 
issue  depends  upon  the  existence  and  validity  of  an 
alleged  irregular  Scotch  marriage,  as  invalidating 
a  marriage  regularly  and  publicly  solemnized,  and 
involves  matters  of  great  importance  and  difficulty 
iu  point  of  law,  not  only  as  to  tlie  reception  of  evi- 
dence, but  also  as  to  the  law  of  marriage  in  Scot- 
land, and  the  application  of  that  law  to  the  facts 
of  this  case,  and  proceedings  in  the  courts  of  jus- 
tice iu  this  country ;  and  that  this  is  a  Ht  and  pro- 
per case  to  receive  a  trial  by  a  special  jury  at  the 
bar  of  this  honotirable  court."  Counsel  contended 
that  the  rule  as  to  the  granting  of  trials  at  bar  was 
now  settled  by  the  Common  Law  Procedure  Act. 
Formerly  it  was  the  rule  never  to  grant  a  trial  at 
bar  in  ttie  same  Term  as  it  was  applied  for:—"  If 
H  would  have  a  trial  at  bar  in  Easter  Term,  he 
ought  to  move  for  it  in  Hilary  Term."— Holt,  C.  J. 
in  farner  v.  Bamabj,  (2  Salk.  649.)     The  affida- 


vit in  this  case  fully  sett  out  the  TakM  of  the  pro- 
perty at  stake,  and  the  importance  of  the  legal 
questions  to  be  discussed,  so  as  to  entitle  the  «de- 
fendant,  ex  debilo  justitia,  to  have  a  trial  at  bar. 
The  granting  the  application  is  for  the  discretion 
of  the  court,  it  is  thus  laid  down  in  Lord  Sand* 
wich*s  case — **  When  there  is  value  or  difficulty  we 
are  bound  of  common  right  to  grant  trials  at  the 
bar — *  Inquisitiones  de  grossis  et  pluribus  artirulis, 
qucB  magna  indigeant  examiitalione,  capiantur  co^ 
ram  justiciariis  de  Bands,'** — (Slat.  West.  c.  30; 
per  Holt,  CJ.)  To  the  above  case  the  following 
note  is  added  by  the  editor :  "  The  word  *  or*  here 
should  be  *  and,  per  Cur.  Com.  B.,  Trin.  2  Geo.  3.'' 
An  erroneous  impression  was  prevalent  that  in  this 
court  trials  at  bar  were  seldom,  if  ever,  granted, 
and  only  on  the  application  of  the  AttQrney  Ge-- 
neral ;  but  in  the  case  of  Lessee  Darner  v.  ilfs* 
honey  a  trial  at  bar  was  granted  in  the  Exchequer 
in  Easter  Term,  1742 — (How.  PI.  Excheq.,  222.) 
[ Pennefather,  B. — I  remeinber  a  trial  at  bar  since 
I  have  sat  here,  but  the  courts  are  certainly  slovr 
to  grant  such  applications.J  Mr.  Howard,  in  his 
book  on  the  Plea-side  of  the  Exchequer,  p.  222, 
says — «<  In  matters  of  great  weight  and  difficulty 
the  judges  above,  upon  motion  and  informatioD, 
will  retain  causes  to  be  tried  there,  (sc,  Westmia- 

ster,)  though  Maid  in  the  couutry' 'and  there 

the  juries  must  come  up  for  a  trial  at  bar,'  and  the 
court,  on  counsel's  motion,  will  grant  the  same  ; 
but  an  affidavit  is  to  be  produced  of  the  value, 
and  it  must  also  appear  that  it  is  a  case  of  diffi* 
culty,  and  will  require  great  examination,  or  some 
other  sufficient  reason ;  but  the  court  will  not  re- 
quire the  party  to  set  forth  what  the  point  of  law 
is.*'  All  these  several  reasons  concur  in  requiring 
that  the  present  application  should  be  granted. 
The  celebrated  Trimleston  case^  in  which  the  issue 
was  devisavii  vel  non,  was  tried  at  the  bar  of 
the  Queen's  Bench.  In  the  case  of  0*Hara  v. 
(yJBara  (not  reported,)  a  trial  at  bar  was  granted, 
and  the  question  at  issue  was  the  validity  of  an  al- 
leged Scotch  marriage.  In  the  Common  Pleas  ac- 
tions of  quare  imj^edit  are  tried  at  the  bar.  It  has 
been  objected  that  we  should  have  made  this  ap- 
plication in  the  first  instance,  and  before  the  trial 
already  had.  But,  on  reference  to  the  rule  books, 
we  have  found  that  in  the  case  of  The  Lessee  of  the 
Corporation  of  the  City  of  Dublin  v.  Thomas^  (tried 
in  1^26,)  the  court  set  aside  the  verdict,  and  granted 
a  new  trial  at  the  bar.  In  the  case  of  The  liish 
Society  v.  The  Bishop  of  Derry,  the  affidavit  merely 
stated  that  difficult  points  of  law  would  arise ;  and 
it  was  held  to  be  sufficient,  and  that  it  was  not  ne- 
cessary to  specify  the  exact  points.  [Crr^ene,  B. 
— That  was  a  case  in  which  the  difficulties  arose 
on  points  of  our  own  law.]  Our  case  here  is  a 
fortiori^  for  the  questions  will  arise  on  difficult 
points  of  Scotch  law;  and  the  observations  of  Pen* 
nefather,  B.,  in  giving  judgment  on  the  new  trial 
motion  recently  argued, — *  that  it  was  not  surpris- 
ing that  the  learned  judge  who  tried  the  case  should 
have  fallen  into  error  on  a  trial  where  so  many 
complicated  questions  of  law  arose,' — confirm  our 
opinion  that,  if  trials  at  bar  are  to  remain,  there 
never  was  a  case  which  more  required  such  a  tri- 
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bonirf  than  the  present.  On  ihm  ground  too  of  the 
saving  of  expense  to  both  parties,  and  of  greater 
expedition  towards  the  final  adjudication  of  the 
questions  at  issue,  we  would  urge  the  court  to  grant 
our  application ;  for,  at  a  trial  at  bar,  the  court 
gives  judgment  immediately,  and  the  questions  will 
go  at  once  to  the  Court  of  Error,  bj  a  bill  of  ex- 
ceptions to  your  Lordships'  ruling.  The  question 
of  convenience  lies  between  the  taking  of  three 
special  counsel  down  to  Kilkenny,  or  the  bringing 
of  twelve  special  jurymen  up  thence.  The  having 
a  trial  at  bar  will  not  interfere  with  the  general 
business  of  the  court,  for,  by  the  1  &  2  W.  4,  cap. 
81,  8.  8,  it  is  competent  for  the  court  to  fix  a  day 
in  vacation  for  the  trial;  and  a  trial  at  bar  will  oc- 
cupy less  time  than  if  the  case  were  tried  at  the  as- 
sizes,  and  subsequently  argued  in  the  court  above. 
[Counsel  also  cited  Jones  v.  Porter,  (I  Ir.  T.  R., 
297.)] 

The  Atfomeif  Gejieral,  (with  Z>.  Lynch,  Q.  C) 
contra. — The  last  statement  of  the  learned  counnel 
came  upon  me  by  surprise,  for  as  all  law  points 
which  arise  in  the  case  during  the  progress  of  a 
trial  at  bar  must  be  argued  as  they  arise,  we  must 
add  to  the  number  of  days  the  trial  lasted  at  Kil- 
kenny an  additional  five  days  or  more  for  law  ar- 
guments, and  thus  we  shall  have  the  public  time, 
and  that  of  the  full  court,  taken  up  for  a  fortnight, 
or  three  weeks  perhaps,  in  trying  a  single  ca-^e.  It 
cannot  be  had  in  Term  time,  for  that  would  inter- 
fere with  the  general  business  of  the  court,  and 
with  the  other  suitors,  and  to  defer  it  to  next  Term 
would  delay  the  plaintiff  in  the  prosecution  of  his 
just  rights.  If  a  trial  at  bar  be  appointed  after 
Term,  it  must  interfere  either  with  the  usual  Nisi 
Prius  Sittings,  or  the  judges  must  be  withdrawn 
from  the  circuits,  and  thus  occasion  inconvenience 
to  the  public  business  of  the  country.  The  point 
of  the  greater  convenience  of  Dublin,  as  being 
more  accessible  for  the  witnesses  from  England 
and  Scotland  than  Kilkenny,  is  untenable,  for  the 
railway  has  brought  the  two  places  within  a  short 
drive  of  each  other,  and  one  place  is  as  easily 
reached  as  the  other.  I  do  not  say  that  this  court 
cannot  grant  a  trial  at  bar,  but  it  is  for  the  discre- 
tion of  the  court,  and  its  prerogative  is  not  lightly 
to  be  exercised.  I  was  present  at  the  debate  of 
the  two  last  cases  in  which  similar  applications 
were  made  in  this  court,  and,  on  the  first  of  those 
occasions  Baron  M'Leiland  said,  **  We  have  uni- 
formly refused  to  grant  trials  at  bar  ;**  and  in  the 
next  case,  that  of  the  Attirney-Genei^al  v.  IVaUh, 
(Hayes  &  Jones,  (>5),  wherein,  on  an  information 
in  the  Revenue  Exchequer,  the  Attorney- General 
moved  for  a  trial  at  bar,  and  insisted  on  it  as  a 
matter  of  right,  which  it  was  not  competent  for  the 
court  to  refuse,  Joy  C.B.  and  Pennefather  B.  felt 
that  they  could  not  resist  the  motion,  but  granted 
it  most  reluctantly ;  because,  if  trials  at  bar  be 
granted,  it  may  become  impossible  to  dispose  of 
the  general  business  of  the  court.  This  is  a  prac* 
tice  w-hich  ought  not  to  be  resorted  to  without  a 
sound  exercise  of  discretion  on  the  part  of  the 
Crown  officers.  The  case  of  CHara  v.  (yHara^ 
cited  on  the  other  side,  is  an  express  authority 
Si^ainst  this  application.     Same  of  your  Lordships 


may  remember  it.  It  was  a  case  similar  in  some 
respects  to  this,  and  involved  the  question  of  an 
alleged  marriage  with  a  French  woman  in  Scot- 
land ;  but  property  to  a  much  larger  nmount  than 
in  the  present  case  was  at  stake.  A  trial  at  bar  did, 
1  admit,  take  place,  but  the  ultimate  decision  of 
the  case  took  place  at  Carrickfergus,  whither  the 
court,  having  discharged  the  order  for  a  trial  at 
bar,  sent  the  case  to  be  tried,  and  five  special  coun- 
sel were  taken  down,  and  that  at  a  time  when  there 
were  not  such  facilities  for  travelling  as  now  exist. 
The  trial  of  this  case  at  the  next  Assizes  at  Kil- 
kenny will  not  occupy  so  much  time  as  on  the  last 
occasion,  for  the  judge  who  tries  the  case  must 
try  it  according  to  the  decision  of  the  court  already 
pronounced  on  the  most  important  legal  questions 
likely  to  arise.  I  admit  the  court  has  a  discretion, 
but  this  is  not  the  case  in  which  it  should  grant  a 
trial  at  bar. 

Lynch,  Q»C»^  was  about  to  follow  on  the  same 
side,  but  the  court  called  on  the  other  side. 

Napier t  Q,C^ — In  the  case  of  G* tiara  v.  O'Hara 
the  court  granted  a  trial. at  bar,  and  the  reason  that 
the  trial  was  had  at  Carrickfergus  was  on  account 
of  the  very  great  facilities  afforded  for  the  attend- 
ance of  the  Scotch  advocates  and  witnesses  examin* 
ed  in  the  case,  by  the  proximity  of,  and  iutercuurse 
between,  that  town  and  Scotland.  The  granting  of 
the  trial  at  bar  will  not  in  any  way  interfere  with 
the  general  business  of  the  court  for  the  ordinary 
suitors,  for  a  convenient  day  in  the  vacation  can 
be  appointed.  To  grant  the  application  after  a 
trial  had  is  not  unusual.  Lord  Sherbotnes  case, 
(Kidg.  Par.  Cas.,  2*24,)  is  strictly  in  point;  it  was 
a  question  of  legitimacy,  and  the  fact  in  issue  wiis 
the  marriage  of  General  Nape[  with  one  Anne 
Fitzgerald,  alleged  by  two  witnesses,  Mary  Swaine, 
a  trooper's  wife,  and  one  Bell,  a  trooper,  who  swore 
to  being  present  at  the  ceremony,  in  the  village 
of  Mark-all-endorf,  in  Germany.  After  a  verdict 
found  for  the  defendant  at  the  first  trial,  the  appel- 
lant applied  to  the  Court  of  Exchequer  for  a  itial 
at  bar,  and  the  25th  of  April,  1780,  was  appointed. 
The  second  verdict  was  set  aside  on  much  the  same 
grounds,  among  others,  as  the  verdict  in  this  case, 
viz.,  as  being  contrary  to  the  weight  of  evidence, 
and  also  because  the  defendant's  counsel  had  ad- 
dressed themselves  too  much  to  the  passions  of  tiie 
jury;  and  in  November,  1782,  the  case  was  tried  a 
third  time  at  the  bar  of  the  Court  of  Exchequer; 
and  a  fourth  trial  was  had  at  the  bar  of  the  Court 
of  Common  Pleas  in  Michaelmas  Term,  1 788,  by 
direction  of  the  Lord  Chancellor;  and,  finally,  a 
/l/ih  trial,  at  the  bar  of  the  Common  Pleas,  was 
had  in  Michaelmas  Term,  1790,  by  order  of  the 
House  of  Lords.  Our  case  is  stronger,  as  involv- 
ing questions  of  foreign  law.  As  lo  the  case  of 
The  Attorney  General  v.  IValshf  every  one  knows 
it  is  the  right  of  the  Crown  to  have  a  trial  at  bar, 
and  all  the  court  said  was,  that  he,  the  Attorney 
General,  should  exercise  in  every  case  a  sound  dis> 
cretion  before  he  made  the  application ;  and  the  court 
made  the  observation  because  at  that  time  there  was 
not  the  power,  since  given,  of  ordering  the  trial  to  be 
bad  in  the  vacation.  The  Angles^  casSf  (17  State 
Trials,)  was  tried  at  the  bar  of  the  Court  of  Ex- 
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chequer  in  1743.  In  the  case  of  Hume  v.  Burton, 
(I  Uidg^  606,)  the  issue  being  sanity  or  insanity,  a 
new  trial  was  ordered  at  the  bar  of  ihe  Court  of 
King's  Bench.  In  that  case  I  find  the  following 
important  observations:  "The  value  appears  by 
the  affidavit,  the  difficulty  by  the  certificate;  so 
that,  by  the  rules  of  the  court,  the  trial  should  be 
at  bar,  but  the  plaintiff  is  entitled,  ex  debito  jus^ 
tificBy  at  common  law.  All  trials  were  at  Westmin- 
ster or  Dublin  until  the  Statute  of  Westminster  2nd, 
cap.  30,  (in  force  in  Ireland  by  10  Henry  7);  and 
the  true  meaning  of  the  case  in  Sayer  is,  that  it 
shall  be  discretionary  in  the  court  to  determine 
whether  a  case  is  of  sucli  difficulty  as  to  direct  it 
to  be  had  at  the  bur;  but  if  it  be  of  difficulty,  ox 
appear  to  be  so  by  such  a  certificate  as  the  rules 
of  this  court  require,  (which  is  tlie  present  case,) 
the  plaintiff  is,  es  debito  JustUia,  ever  entitled  to 
such  a  trial."  We  have  such  a  certificate.  Your 
Lordships  are  fully  aware,  from  the  recent  argu- 
ment, of  the  difficulties  of  the  many  questions  of 
law,  and  of  the  nature  of  every  point  likely  to  arise, 
Id  consequence  of  the  patience  and  attention  with 
which  tlie  new-trial  motion  was  heard;  so  that  no 
delay  will  arise  from  a  trial  at  bar.  But  at  Kilkenny 
much  delay  and  great  inconvenience  on  the  circut 
will  be  occasioned  by  the  non-acquaintance  with 
the  case  of  the  going  judge  of  assize,  who  will  have 
to  be  instructed  ab  initio  in  the  many  complications 
and  difficulties  of  the  case.  On  the  broad  ground  of 
doing  justice  to  all  parties,  this  case  ought  to  be 
tri^d  at  bar. 

Pennefather,  B. — This  is  a  very  unusual  ap- 
plication, but  it  is  particularly  so  as  being  made  by 
the  defendant,  and  still  more  so  after  that  the  points 
of  law  which  ar(^e  have  been  ruled  in  his  favour, 
on  argument,  by  this  court.  It  is  not  for  the  court 
to  say  whether  the  points  of  law  discussed  pre- 
sented extreme  difficulty  or  not,  but  the  court  ruled 
them  in  favour  of  the  defendant,  without  feeling 
any  hesitation  as  to  the  correctness  of  that  ruling. 
That  is  one  serious  difficulty  in  this  motion,  it 
being  extraordinary  that  the  defendant  should  apply 
for  the  order  under  such  circumstances.  It  is  al- 
ways very  objectionable  to  grant  such  a  motion, 
unless  very  special  reasons  are  offered.  It  is  a  se- 
rious interference  with  the  business  of  the  court 
and  with  the  other  suitors,  and  therefore  the  couri 
has  abstained  for  many  years  from  exercising  the 
discretion,  which  it  undoubtedly  possesses,  of  grant- 
ing a  trial  at  bar.  The  learned  judge  who  will  try 
this  case  must  tbllow  the  ruling  of  this  court  on  the 
points  which  have  been  argued,  and  which  do  not 
possess  any  very  great  ditticuliies.  Tlie  observa- 
tions in  the  ^^/or/i/^^-Gen^fra/ v.  Walshy  as  to  the 
exercise  of  a  sound  discretion  by  that  functionary, 
are  very  valuable.  The  Attorney-General  has  the 
right  in  every  case  to  call  for  a  trial  at  bar.  In 
the  case  of  O'Hata  v.  O'Hara,  which  has  been  re- 
ferred to,  the  court  discharged  the  order,  and  sent 
the  case  down  to  Carricki'ergus,  after  having  grant- 
ed a  trial  at  bar.  This  is  not  a  case  for  changing 
the  venue.  The  public  time  must  be  economized. 
The  case  of  Lord  Sherborne  affords,  to  my  mind, 
strong  reasons  why  it  should  not  be  followed,  for 
the  trials  at  bar  there  giving  so  little  satisfaction, 


and  no  fewer  than  four  of  them  proTing  ootii^ 
tisfactory  and  abortive,  clearly  shows  that  n«r 
ther  time  nor  trouble  would  be  saved  by  grantiog 
the  present  motion.  We  think  that  no  sufficient 
reasons  have  been  suggested  to  as  for  exercis- 
ing  the  discretion  of  the  court.  It  is  not  conve- 
nient to  order  the  trial  to  take  place  out  of  Term, 
for  it  would  interfere  with  the  Nisi  Pri«»  tittinga^ 
and  with  the  general  business  of  the  eoort. 

RiCHABDs  B. — I  agree  with  all  the  observationa 
made  by  Baron  Pennefather.  There  were  cer- 
tainly very  important  questions  in  the  ease,  and 
they  were  most  ably  argued  before  ut  during  the 
present  Term.  The  court  has  pronounced  its  opi- 
nion upon  them,  and  we  have  ruled  them,  whether 
rightly  or  wrongly,  subject  to  review  ;  and  the  op- 
portunity will  be  afforded,  in  the  event  of  a  new 
trial,  of  having  our  decision  reviewed  by  a  Court 
of  Error,  and,  if  necessary,  by  the  House  of  Lords. 
However,  on  the  new  trial  there  does  not  appear 
to  be  any  probability  of  any  questions  of  very  great 
difficulty  arising. 

Lynchy  Q.  C,  applied  for  the  cosu  of  the  mo- 
tion. 

Pennefather  B. — There  is  no  reason  why  as 
unsuccessful  motion  should  not  be  refused  witb 
costs. 

Rule  accordingJy* 


Nerwich  r.  Greoort. — Jan.  29. 
Inspection  of  documents. 
The  court  will  grant  an  application  for  the  inspec' 
tion  of  documents — e.  g.  bills  of  exchange,  bui 
timeltf  notice  must  be  given  to  the  purtif  in  cus^ 
^dy  of  them,  to  enable  him  to  permit  the  inspec^ 
tion  at  a  convenient  time, 

F,  M^Donagh,  ,Q.  C,  for  defendant,  moved  for 
liberty  to  inspect  certain  bills  of  exchange — the 
subject  matter  of  the  present  action — and  which 
were  in  the  possession  of  the  plaintiff's  attorney. 
Actions  had  been  instituted  to  recover  the  amount 
of  several  bills  of  exchange,  which  the  defendant 
alleged  to  be  forgeries,  and  it  was  necessary  to 
have  the  indorsements  examined  by  the  defendant 
and  persons  acquainted  with  his  handwriting.  A 
similar  motion  had  been  granted  in  consimili  cant^ 
in  the  Queen's  Bench ;  and  a  recent  case  in  {Eng- 
land has  decided  that  a  party  is  entitled — in  a  case 
in  which  a  charge  of  forgery  is  involved — to  have 
the  bills  impounded  and  inspected.  The  plaintiff's 
attorney,  having  the  custody  of  the  documenta» 
should  have  such  previous  iutimation  as  will  enable 
him  to  be  prepared  to  allow  the  defendant  and  his 
witnesses  to  inspect  them. 

Murphy  contra.— The  Court  of  Queen*s  Bencb, 
in  making  the  order  alluded  to,  required  the  defeu- 
dant  to  give  twenty-four  hours'  notice  to  the  party 
having  the  documents  in  his  possession,  to  enable 
him  to  have  them  ready  for  examination. 

Per  Cubiam — Let  the  defendant  and  bis  wit* 
nesses  have  liberty  to  im»pect  the  documents,  as  re- 
quired, on  giving  twenty-four  hours'  notice  of  such 
intention. 

Rule  accordingly. 
— ♦ — 
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COURT  OF  CHANCERY. 

[Reported  by  Becheb  L.  Fleming,  Esq.,  BarrUter-at-Law.] 

Br£SLIn  v.  Waldron. — Feb.  5  Sf  6. 

Will — Construction — Bequest — "  Servan^^^ 

Yearly  hiring — Gardener. 

A  testator  made  the  following  bequest  in  his  will : 
**  I  give  and  bequeath  unto  each  and  every 
of  my  servants^  male  and  Jemale,  who  shall 
respectively  have  been  living  in  my  service 
for  <^  space  of  six  calendar  months  imme- 
diately previous  to  my  decease,  the  amount 
tf  one  year's  standing  wages,  over  and  above 
any  yearly  salary  or  wages  I  may  owe  them 
respectively  at  my  deceased  Held,  not  to  in- 
clude a  person  who  had  lived  in  the  testatoi^s 
service  as  gardener,  at  the  weekly  wages  of  1 2s. 
6rf.,  (although  his  service  had  been  exclusively 
given  to  the  testator,  in  a  cottage  belonging  to 
whom  he  resided,  and  by  whom  he  was  aliowed 
yearly  a  certain  quantity  of  coals,)  upon  the 
ground  that  the  hiring  was  not  a  yearly  one. 

The  petttioD  in  this  case  was  filed  to  raise  the 
amount  of  a  legaay  (and  the  interest  thereon)  al-- 
leged  to  have  been  bequeathed  to  the  petitioner  by 
the  testator.  The  latter,  who  was  possessed  of 
considerable  real  and  personal  property  at  the  time 
of  bis  death,  made  his  will  upon  the  15th  of  Sep- 
tember, 1848,  and  it  contained  the  following  pro- 
yision  :«-'*  I  give  and  bequeath  unto  each  and  every 
of  my  servants  (male  and  female)  who  shall  res- 
pectively have  been  living  in  my  service  for  the 
space  of  six  calendar  months  immediately  previous 
to  my  decease,  the  amount  of  one  year's  standing 
wages  over  and  above  any  yearly  salary  or  wages 
I  may  owe  them  respectively  at  my  decease.*'  This 
bequest  was  immediately  preceded  by  a  similar  gift 
to  *^  Charles  Duffy,''  by  name,  who  had  been  an 
outdoor  servant,  residing  in  a  house  upon  the  pre- 
mises. The  will  also  contained  a  provision,  that 
all  the  pecuniary  legacies  contained  in  it,  amount- 
ing to  £52,  should  be  payable  within  six  months 
after  the  decease  of  the  testator,  and  should  bear 
interest  at  the  rate  of  four  per  cent.  The  peti* 
tioner  bad  been  a  gardener  in  the  service  of  the 
testator  for  a  space  of  nearly  eleven  years  prior  to 
his  decease,  and  received  remuneration  equivalent 
to  the  sum  of  £52  per  annum,  by  a  weekly  allow- 
ance of  128.  6d.  in  money,  and  a  house  rent  free, 
with  an  allowance  of  milk  and  coal  yearly,  amounting 
altogether  to  the  above  sum.  During  the  time  of 
his  service,  the  petitioner  had  given  his  time  and 
labour  exclusively  to  the  testator.  This  petition 
was  filed  under  the  fifteenth  section  of  the  Chan- 
cery Regulation  Act,  but  the  Chancellor  directed 
the  main  question  in  the  case  to  be  argued  before 
him  previous  to  referring  it  to  the  Master. 

B.  Coxe,  in  support  of  the  petition. — The  ques- 
tion in  this  case  is,  whether  the  petitioner  comes 
under  the  description  of  a  servant  in  the  testator's 
will.  The  distinction  in  such  cases  is  between  a 
person  who  is  obliged  to  spend  his  entire  time  in 
his  master's  service,  and  one  who  does  not ;  but  the 
fact  of  residence  in  the  master's  house  is  not  requi- 
site. In  Townshend  v.  Wyndham,  (2  Vern.  546), 
the  bequest  was — **  I  give  and  bequeath  unto  such 


of  my  servants  as  shall  be  living  with  me  at  the 
time  of  my  death,  one  year's  wages  ;"  and  the  Lord 
Keeper,  in  delivering  judgment,  said  : — "  Stewards 
'of  courts,  and  such  who  are  not  obliged  to  spend 
their  whole  time  with  their  master,  but  may  also 
serve  any  other  master,  are  not  servants  within  the 
intention  of  the  will ;  but  I  will  not  narrow  it  to 
such  servants  only  that  lived  in  the  testator's  house, 
or  had  diet  from  him."  This  is  still  the  law  upon 
the  subject,  and  the  word  "  servant"  does  not  of 
necessity  imply  a  menial. — Ex  parte  GreUier^ 
(Montag.  Ca.  in  B.,  264.)  The  employment  must 
be  an  annual  one,  and  such  it  was  in  the  present 
case,  where  although  the  wages  was  payable  weekly, 
yet  the  service,  and  therefore  the  hiring,  was 
yearly.  Booth  v.  Dean,  (I  My  I.  &  Keen,  560.)  Jn 
Chilcot  V.  Bromley,  (12  Ves.  114,)  a  bequest  (o 
**  my  other  servants  who  shall  be  living  with  me  at 
the  time  of  my  decease,"  waj  held  not  to  include  a 
coachman  who  had  been  provided  for  the  testator 
by  a  jobmaster,  who  also  supplied  him  with  a  car- 
riage and  horses  by  the  year ;  but  that  is  clearly 
distinguishable  from  the  present  case.  Ogle  v. 
Morgan,  (I  De  Gex.  M.  k  G.,  859,)  is  also  a  ne- 
gative authority,  and  maj  be  considered,  in  some 
respects,  as  similar  to  the  present  case,  but  it  is 
distinguishable.  In  that  case  the  testator  gave  "  to 
each  person  as  a  servant  in  my  domestic  establish- 
ment at  the  time  of  my  decease,  a  year's  wages 
beyond  what  shall  be  due  to  him  or  her  for 
wages;"  and  it  was  held  that  a  head  gardener, 
who  lived  in  one  of  the  testator's  cottages,  and  did 
not  diet  in  the  house  of  the  testator,  did  not  come 
within  the  words  of  the  bequest ;  but  the  words 
**in  my  domestic  establishment,"  clearly  distin- 
guish that  case  from  the  present.  A  farm  bailiflP^ 
and  also  a  head  gardener,  has  been  held  to  come 
within  the  word  "  servant" — BuUmg  v.  Ellice,  (9 
Jur.,  936 ;)  Nowlan  v.  Ablett,  (2  Cr.  M.  &  R., 
54.)  The  judgment  of  the  Lord  Chancellor  in 
Ogle  V.  Morgan  shows  that  the  decision  rested 
upon  the  word  *^  domestic"  used  in  the  will,  and 
therefore  that  case  may  be  regarded  as  a  positive 
authority  in  favour  of  the  present  applicatioti.  In 
Black  well  v.  Pennant,  (9  Hare,  551,)  the  bequest 
was — "  I  give  to  each  of  the  servants  living  with 
me  at  the  time  of  my  decease,  and  who  shall  then 
have  lived  in  my  service  for  three  years,  one  year's 
wages,"  and  it  was  held  not  to  exclude  servants  of 
the  testator  living  in  a  different  house  from  whicii 
the  testator  lived,  but  only  servants  not  hired  for  the 
year.  The  latest  case  upon  this  subject  is  Vaughan 
V.  Booth,  (16  Jur.  BOB,)  and  the  bequest  there  was 
to  the  testator's  domestic  servants  who  should  be 
with  him  or  in  his  service  at  the  time  of  his  de- 
cease, and  this  case  was  also  decided  upon  the 
meaning  of  the  word  **  domestic,**  a  gardener  re- 
siding in  a  cottage  adjacent  being  held  disentitled 
to  the  bequest.  Sir  J.  Romilly,  in  giving  judg- 
ment, said  that  he  would  not  distinguish  that  case 
from  Oglev.  Morgan,  both  depending  upon  the 
word  "  domestic"  It  may  therefore  be  concluded, 
that  in  the  absence  of  that  word  those  cases  would 
have  been  decided  differently,  and  that  word  not  oc- 
curring in  the  present  case,  a  similar  result  should 
follow. 
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E.  Lawk$$  contra. — The  bequest  to  Duffy  by 
nanie^  he  being  a  person  In  the  service  of  the  tes- 
tator, but  not  living  in  the  testator's  houses  shows 
that  the  testator  intended  the  bequest  relied  upon 
by  the  petitioner  to  apply  to  the  servants  only  who 
resided  in  the  dwelling-house.  But  the  point  upon 
which  this  case  must  turn  is  the  weekly  hiring* 
the  bequest  being  to  such  servants  of  the  testator 
as  were  paid  **  a  yearly  salary  or  wages."  The 
petitioner  does  not  state  that  he  was  paid  such  a 
salary,  but  only  that  he  had  certain  benefits  that 
were  equivalent  to  £52  a  year ;  but  the  hiring  was 
only  a  weekly  one»  and  a  gardener  is  always  in 
such  cases  allowed  to  occupy  a  dwelliug-house  on 
the  premises.  Dean  v.  Booth  clearly  decides  this 
point.  In  Ogle  v.  Morgan  the  bequest  certainly 
did  contain  the  word  *<  domestic,''  but  the  decision 
was  also  founded  upon  other  grounds.  In  Black* 
foeU  V.  Pennani  the  words  **  living  with  me"  were 
held  not  to  exclude  servants  of  the  testator  living 
in  a  difierent  house  from  that  in  which  the  testator 
livedy  and  so  far  that  case  is  like  the  present ;  but 
H  was  held  to  exclude  servants  not  hired  by  the 
year,  and  therefore  that  a  gardener  employed  at 
weekly  wages  was  not  entitled  to  the  benefit  of 
the  bequest  The  Vice- Chancellor,  in  delivering 
judgment  in  that  case,  says : — **  The  nature  of  the 
gift  explains  the  persons  for  whom  it  was  intended* 
To  impute  to  the  testator,  that  he  intended  by  a 
year's  wages  the  aggregate  of  the  wages  of  fifty* 
two  weeks  would,  I  think,  be  a  most  unreasonable 
and  strained  construction  of  the  words  which  he 
has  used."  A  similar  attempt  is  made  in  the  pre- 
sent case.  If  the  words  in  this  devise  are  hrid4l 
include  the  gardener,  they  must  be  also  held  to  in 
elude  the  testator's  ploughman  and  all  his  la 
bourers. 

B.  Cose  in  reply. — It  is  not  merely  from  the  ag- 
gregate of  fifty-two  weeks'  wages  that  the  petitioner 
insists  upon  a  yearly  hiring,  but  from  the  fact  that 
be  had  a  cottage  and  a  supply  of  coal  yearly  from 
the  testator,  and  that  the  service  of  the  petitioner 
was  given  to  the  testator  yearly.  Besides  the  long 
service  of  the  petitioner  should  be  taken  into  con- 
sideration, as  he  lived  with  the  testator  for  eleven 
years ;  whereas  dx  months  in  his  service  before  hia 
decease,  would  have  been  sufiicient  to  entitle  him 
to  the  bequest. 

LoBD  Chancellor.— -There  are  some  nice  dis- 
tinctions in  the  authorities  cited,  and  I  shall,  there- 
fore, reserve  delivering  judgment  until  to-morrow. 

f'eb.d, — Lord  Chancellor. — It  is  with  conside- 
rable reluctance  that  I  have  been  induced  to  arrive 
at  the  conclusion  that  the  petitioner  is  not  entiUed 
to  relief  under  the  terms  of  the  bequest  contained 
in  the  will  of  the  testator.  The  bequest  was  made 
**  unto  each  and  every  of  my  servants,  male  and 
female,  who  shall  respectively  have  been  living  in 
my  service  for  the  space  of  six  calendar  months  im- 
mediately previous  to  my  decease,  the  amount  of  one 
year's  standing  wages,  over  and  above  any  yearly 
salary  or  wages  I  may  owe  them  respectively  at  my 
decease,"  &c.  I  conceive  that  under  the  terms  of 
that  bequest  it  is  an  essential  element,  in  order  to 
make  a  servant  of  the  testator  entitled  under  the 
will,  that  there  roust  have  been  a  yearly  hiring  and 


yeaily  wages.  The  fact  of  the  wages  being  paid 
weekly  would  be  of  no  consequence,  provided  the 
hiring  was  a  yearly  one.  In  the  case  before  Lord 
Truro,  which  has  been  cited  on  behalf  of  the  peti- 
tioner, it  appears  that  the  hiring  was  a  yearly  one ; 
and,  although  that  decision  has  been  ingeniously 
put  by  Mr,  Coxe  as  grounded  upon  the  word 
"  domestic"  contained  in  the  bequest,  yet  the  deci- 
sion was  chiefly  founded  on  the  fact  that  the  hiring 
was  yearly,  although  the  payment  was  weekly.  In 
the  decision  in  Booth  v.  Dean  it  was  held  to  be  es- 
sential that  the  hiring  should  be  a  yearly  one,  and 
in  Blackwell  v.  Pennant  the  decision  of  the  co^rt 
was  founded  upon  the  same  distinction,  and  recog- 
nized the  same  principle.  The  words  in  that  case 
were  "  servants  living  with  me,"  and  the  testator 
devised  to  them  "  one  year's  wages,"  and  the  Vice 
Chancellor  considered  the  words  "  living  with  me,"* 
as  synonymous  with  <<  living  in  my  service."  In  the 
present  case  the  words  *'  living  in  my  service"  are 
made  use  of,  and,  therefore,  it  is  not  necessary  to 
rely  upon  that  portion  of  the  decision ;  but  that 
case  also  depended  upon  the  question  of  a  yearly 
hiring,  and  the  Vice  Chancellor,  in  giving  judgment 
upon  that  portion  of  the  case,  says,  '<  Where  a  tes- 
tator gives  a  year's  wages,  he  must,  I  think,  be  under-^ 
stood  to  mean  that  he  gives  to  those  whom  he  has 
hired  at  yearly  wages.  The  nature  of  the  gift  explains 
the  persons  for  whom  it  was  intended."  Now,  I  do 
not  think  that  it  is  possible  to  take  the  present  case 
out  of  this  class  of  authorities,  and  the  words  used 
by  the  testator  in  this  case  are  stronger  th^n  those 
in  any  of  the  cases  cited.  The  words  I  allude  to 
are,  "  one  year's  standing  wages  over  and  above 
j^garly  salary  or  wages  I  may  owe  them  respec- 
tively?^*^"^TlW5e  words  may  not,  perhaps,  be  very 
clear ;  but  the  fBC^ning  of  the  testator  evidently 
was,  that  the  benefl^^f  this  bequest  should  only 
extend  to  the  servants  of  {he  testator  hired  by  the 
year.  The  petitioner  does  ^l€(t  swear  that  he  was 
hired  by  the  year,  but  he  seekVto  make  it  out  by 
his  statement  that  he  was  allowed"ljJL  the  testator  to 
occupy  a  cottage,  and  that  he  had  an^^o^^^nce  of 
coals  by  the  year.  Under  these  circumsfences  I  do 
not  think  that  I  can  give  the  relief  that  i^  ^en 
sought ;  but  I  am  glad  that  I  did  not  send  ut^  ^^^' 
ter  before  the  Master  until  I  had  directed  the^fl"^• 
tionoflawto  be  argued  in  this  court.  I  Jhall, 
therefore,  dismiss  this  petition,  but  it  must  be  wl^^' 
out  costs.  * 

Petition  dismiesed.K 

COURT  OF  QUEEN'S  BENCH. 

[Reported  by  Samuel  V.  Pebt,  Esq.,  Barri8ter.at-Law!\ 

Hilary  Tebm,  1855. 

CusTis  V,  SANBroBO. — Jan»  19,  20. 

Slander — Pleading — Privileged  Communication.  ' 

In  an  action  for  oral  slander^  where  the  words  al  > 

l^ed  to  have  been  spoken  concerning  the  plainti^ ' 

in  his  profession  ofsurgeon^  amounted  to  a  post- 

tive  charge  of  drunken^  disorderly  conduct  at  D 

during  a  former  period  of  his  professional  life, 

the  defendant  pleaded^  in  substance^  tha  he  was 

chairman  of  a  board  (f  guardians  of  which  the 
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defmianl  was  medical  oficer,  and  took  part  qffi- 
dally  in  a  certain  coHversation  relative  to  the 
plairiti^*s  Jltness  for  his  ojficcy  that  in  the  course 
of  such  conversation  former  charges  against  the 
pUtif^ff  of  intemperance  were  discussed^  and  that 
the  defendenU  then  stated  thdt  he  had  been  informed 
that  the  plaintiff^  had  been  previouslif  addicted  to 
or  charged  wwi  intemperate  habits  at  D,  which 
statement  the  plaintiff^ believed  it  to  be  his  duti/t  as 
chairman  of  the  board  ofguardians,  to  make,  and 
which  he  believed  to  be  true  in  substance  and  in 
faety  and  was  the  same  as  the  slander  complained 
of  in  the  summons  and  plaint.     Held,  to  be  a  bad 
plea,  because  it  should  have  shown  the  speaking 
of  the  words  to  have  been  upon  a  Jus  liable  occa- 
sion. 
Semble,  that  a  plea  that  the  words  were  spoken 
without  maUcsy  and  in  the  exercise  of  defendants 
qfice  of  chairman  of  the  board  of  guardians  fa  nfl, 
being  so  spoken,  that  teas  a  privileged  commu' 
nidation,  is  bad  for  not  showing  the  lawfulness  of 
the  occasion  itself. 
This  was  an  action  of  oral  slander.     The  summons 
and  plaint  alleged  that  the  plaintiff  was  a  surveyor 
and  licentiate  of  the  Royal  College  of  Surgeons  in 
Ireland,  and  had  practised  the  profession  of  surgeon 
as  well  in  Dublin  as  in  the  neighbourhood  of  Cas* 
tlerea  and  Loughglyn,  in  the  County  of  Roscom- 
mon, and,  while  in  the  last-mentioned  places,  had 
been  appointed  medical  attendant  of  two  districts 
by  the  Guardians  of  the  Castlerea  Union,  and  still 
continues  to  be  such,  and,  while  he  was  so  prac* 
tising  and  acting,  the  defendant  was  the  chairman 
of  the  said  board,  and,  at  a  meeting  thereof,  on  the 
24th  of  July,  1853,  the  defendant  being  the  chair- 
roan  of  said  board,  and  upon  plaintiff's  application 
for  payment  of  a  portion  of  his  salary,  in  the  pre- 
sence and  hearing  of  divers  guardians,  maliciously 
spoke  of  and  concerning  the  habits  and  conduct  of 
the  plaintiff  while  practising  as  a  surgeon   in  the 
City  of  Dublin  the  following  words,  viz.  *•  He  lost 
his  practice  in  Dublin,  about  £800  per  annum,  by 
his  drunkenness  and  ungentlemanty  conduct."     Tne 
writ  stated  these  words,  with  appropriate  inuendoes, 
and  alleged  special  damage. 

The  defendant  pleaded,  secondly,  that  on  the 
occasion  in  question  the  defendant  was  present,  and 
attended  in  his  official  capacity  as  chairman  of  said 
board,  and  that  a  conversation  arose  amongst  the 
guardians  then  present  concerning  the  plaintiff  as  a 
medical  attendant,  and  his  fitness  for  and  conduct 
in  said  office  ;  that  defendant,  as  chairman  of  said 
board,  and  in  the  discharge  of  his  functions  as  such 
took  part  in  such  conversation  ;  that  in  the  course 
Iheroof  a  charge  of  inteiiiperanco,  which  had  there- 
tofore been  brouglit  against  the  plaintiff  before  the 
Poor  Law  Commissioners,  and  a  similar  charge 
which  was  then  depending  against  ^he  plaintiff,  were 
mentioned,  and  formed  part  of  the  subject-matter 
of  said  discussion  and  conversation ;  that  the  al- 
leged intemperate  habits  of  the  plaintiff  also  formed 
part  thereof;  that  defendant,  amongst  other  things, 
said  that  he  had  been  informed  that  the  plaintiff kad 
previously  been  addicted  tOy  and  had  been  charged 
with  intemperate  habits  in  Dublin,  and  had  thereby 
lost  his  practice  there^  which  statement  the  defend- 


ant then  and  there  believed  it  to  be  his  duty,  as 
the  chairman  of  the  said  board,  to  make,  and  which 
statement  he  also  then  and  there  believed  to  be  true 
in  substance  and  fact,  and  which  conversation  and 
statement  are  the  slander  complained  of  in  the  said 
summons  and  plaint  Thirdly,  that  the  words  spo- 
ken of  the  plaintiff  by  the  defendant  on  this  occasion 
in  the  said  summons  and  plaint  mentioned,  were 
spoken  by  the  defendant  without  malice,  in  the  ex- 
ercise of  his  office  and  duty  as  chairman  of  the 
Board  of  Guardians  of  Castlerea  Union,  and  being 
80  spoken  were  a  privileged  communication. 

The  plaintiff  demurred  to  the  second  plea,  on  the 
ground  that  it  did  not  confess  and  avoid,  while  it 
admitted  the  speaking  and  publishing  of  the  slander- 
ous words  complained  of;  and  that  it  did  not  justify 
or  excuse  the  words,  either  in  the  sense  imputed  or 
their  natural  signification  ;  that  it  neither  took  issue 
on  any  specific  matter  of  fact  alleged  in  the  sum- 
mons and  plaint,  nor  did  it  rely  on  matter  of  avoid- 
ance, excuse,  or  justification.  The  plaintiff  also 
demurred  to  the  third  defence,  because  it  did  not 
allege  that  the  plaintiff  spoke  the  words  in  question 
honestly  and  bona  fide,  believing  them  to  be  true ; 
and  that  it  did  not  specify  facts  showing  the  lawful- 
ness of  the  occasion  for  the  speaking  of  such  words ; 
and  because  it  did  not  expressly  or  unequivocally 
apply  itself  to  the  words  in  the  summons  and  plaint 
mentioned,  but  referred  to  the  occasion  mentioned 
in  the  summons  and  plaint,  but  not  to  the  slander- 
ous words  therein  mentioned. 

Harkan  (with  whom  was  Maedonagh,  Q.  C.)  in 
support  of  the  demurrer. —  The  second  plea  is  bad, 
because  it  does  not  justify  the  words  which  the  sum- 
mons and  plaint  alleges  to  have  been  published.     A 
plea  of  justification  ought  to  justify  the  words  in  the 
very  rfense  imputed.      Where  the  defendant  was 
charged  with   having  spoken   these  words  of  the 
plaintiff,  "  She  is  a  thief  to  you  and  to  me,  and  hath 
stolen  twenty  pounds  from  me  and  forty   pounds 
from  you,"  and  the  justification  was  that  the  plain- 
tiff was  a  thief,  and  stole  two  hens  from  her  such  a 
day  and  year  feloniously ;  a  demurrer  was  allowed, 
on  the  ground  that  this  was  no  justification  of  the 
Words  s|>oken. — Hilsden  v.  Mercer,  (Cro.  Jac.  677  ) 
Again,  in  an  action  for  the  words,   "  Thou  hast 
played  the  thief  with  me,  and  hast  stolen  my  cloth 
and  half  a  yard  of  velvet,"  the  defendant  pleaded 
that  the  plaintiff  was  his   tailor,  and  that  he  deli- 
vered to  him  a  yard  and  a  half  of  velvet  to  make 
him  a  pair  of  hose,  and  he  made  them  too  short, 
ratione  cufus  he  spoke  these  words,    **  Thou  hast 
stolen  part  of  the  velvet  which   I  delivered  you  ; 
absque  hoc  that  he  spoke  any  words  aliter  vei  alio 
mode  ;  the  plaintiff  demurred,  and  the  court  held 
that  the  plea  was  no  answer  to  the  words  alleged. 
Johns  V.  Gittings,  (Cro.  Eliz.  239) ;   Wolverly  Strac* 
hey's  case,  (Styles,  1 18) ;  Edsall  v.  Russell,  (4  M  & 
G.  1090.)     In  the  case  of  O'Brien  v.  Bryant,  (16 
M.  &  W.  168,)  the  declaration  alleged  the  libel  to 
have  been  that  the  plaintiff '<  bolted."     The  plea  of 
justification  alleged  that  the  plaintiff  <*  quitted"  the 
town  and  neighbourhood,   leaving  divers   of  the 
tradesmen,  to  whom  he  owed  money.     That  was 
held  bad,  inasmuch  as  such  quitting  might  be  in- 
nocent, and  without  any  intention  to  defraud.      It 
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is  no  justification  to  allege  that  the  defendant  heard 
from  another  the  alleged  slander  of  the  plaintiff, 
and  that  he  named  his  informant  at  the  time,  with- 
out showing  that  he  believed  it  to  be  trae»  or  that 
it  was  on  a  justifiable  occasion.  M'Pherson  v.  Da- 
niels,  (10  B.  &  C.  263.)  With  respect  to  the  third 
plea,  a  plea  of  privileged  communication  should 
show  the  occasion,  in  respect  whereof  the  privilege 
is  claimed.  Privilege  is  a  question  to  be  left  to  the 
jury  to  determine  from  the  circumstances,  including 
the  style  and  manner  of  the  language  used,  whether 
the  defendant  acted  honajide,  or  was  influenced  by 
malicious  motives.  Toogood  v.  Sptfring^  (i  Cr.  M. 
&  R.  181);  Somerville  v.  Hawkins,  (10  C.  B.683.) 
J.  E,  Ifakhf  and  Fitzgibboriy  Q.  C,  contra. — 
There  could  have  been  no  plea  of  privileged  com- 
munication before  the  Common  Law  Procedure 
Act.  Such  a  plea  previously  would  have  been  bad, 
as  it  would  have  amounted  to  the  general  issue. 
The  pleas  referred  to  are  pleas  justification  of  the 
truth  of  the  words  alleged  in  the  declaration. 
Under  the  recent  Act  it  is  sufficient  simply  to  state 
that  the  words  spoken  were  a  privileged  commu- 
nication. What  this  plea  in  fact  alleges  is  this : — 
'*  The  words  which  I  said  with  reference  to  you 
have  been  misreported ;  I  used  other  words,  but 
the  occasion  on  which  I  spoke  them  was  sufficient 
to  justify  the  use  of  either  words  which  you  allege 
that  I  spoke,  also  those  which  I  did  speak  in  point  of 
fact."  If  the  privileged  occasion  be  such  that  it  will 
suffice  to  justify  either  set  of  words,  it  is  a  good 
plea.  [^Lefroy,  C,  J, — Not  unless  you  admit  that 
you  spoke  the  words  in  the  plaint  mentioned  ;  it 
would  otherwise  mislead  the  party.  Moore,  J, — 
Would  this  have  been  a  good  plea  if  Mr.  White- 
side's Act  had  not  been  passed  ?J  It  would  have 
been  bad  upon  a  special  demurrer,  for  not  confes- 
sing and  avoiding.  IPerrin  J. — Must  you  not 
under  the  new  Act  admit  the  speaking  of  the  words, 
for  the  purpose  of  justifying  them  ?]  The  qua  est 
eadem  at  the  conclusion  of  this  plea  is  a  sufficient 
traverse.  (2  Wms.  Saund.  5^  note  z,)  [^Lejroy,  C  •/. 
— This  should  rather  have  concluded  with  an 
absque  hoc.']  By  the  sixty-eighth  section  of  the 
Act,  every  matter  in  the  plaint  which  is  not  tra- 
versed is  to  be  deemed  to  be  admitted  for  the  pur- 
pose of  the  defence.  [^Crampton  J, — The  Legisla- 
ture thereby  evidently  intended  that  the  rule  rela- 
tive to  confessing  and  avoiding  should  be  retained.] 
In  4  Co.  R.  14a.  it  is  said  :— « If,  where  a  man  brings 
an  action  on  the  case  for  calling  the  plaintiff  *  mur- 
derer,' the  defendant  will  say  that  he  was  talking 
with  the  plaintiff  concerning  unlawful  hunting,  and 
the  plaintiff  confessed  that  he  killed  several  hares 
with  certain  engines,  to  which  the  defendant  an- 
swered and  said,  *  thou  art  a  murderer"  {inuendo,) 
the  killing  of  the  hares,  this  is  no  justification, 
for  he  does  not  justify  the  sense  of  the  words  which 
the  declaration  imports,  aud  therefore  he  ought  to 
plead  not  guilty  ;  but  as  to  that,  it  was  answered 
by  the  defendant's  counsel,  and  resolved  by  the 
whole  court,  that  the  justification  was  good ;  for  in 
case  of  slander  by  words,  the  sense  of  the  words 
ought  to  be  taken,  and  the  sense  of  them  appears 
by  the  cause  and  occasion  of  ipeaklug  of  them.'' 
When  the  words  are  of  such  a  nature  as  require 


an  express  admission  thereof  in  the  plea,  the  latter 
should  contain  such.  The  decision  in  M^Phersan 
V.  Daniels  rested  upon  the  resolution  in  Lord 
Northampton's  ca«ethatif  a  person  publish  generallyt 
without  a  certain  author,  that  another  was  a  traitor 
or  thief,  he  cannot  thereby  justify, — 12  Co.  134^ 
because  the  party  who  repeats  it  only  givea  greater 
weight  to  the  slander,  and  as  great  an  injury  may 
result  from  the  repetition  as  from  the  first  publica- 
tion. In  Tidman  v,  AinsHsf  (10  £xcb.  63.)  this 
doctrine  was  carried  further,  and  it  was  held  that 
even  the  disclosing  of  the  name  of  the  previous  pub- 
lisher at  the  time  of  the  publication  by  the  defend- 
ant, accompanied  by  an  allegation  that  he  believed 
in  the  truth  of  the  statement  contained  in  the  libel, 
was  no  defence.  There  is,  therefore,  no  difference 
in  legal  effect  between  the  statement  of  the  words 
as  alleged  in  the  summons  and  plabt  and  that  con- 
tained in  the  plea,  because  in  either  case  they  would 
be  equally  actionable,  and  to  be  construed  in  the 
same  sense.  We  were  placed  in  this  difficulty :  if 
we  by  our  plea  denied  the  speaking  of  the  words, 
the  variance  would  be  so  trifling  that  the  judge  at 
Nisi  Prius  would  amend,  and  so  deprive  us  of  our 
defence.  On  the  other  band,  had  we  expressly  ad- 
mitted the  words,  as  alleged,  we  could  not  have  ve* 
rifled  the  defence  by  affidavit,  and  so  would  have 
been  precluded  from  the  advantages  of  pleading 
double.  The  same  inuendo  will  apply  equally  to 
both  set  of  words — namely,  drunkenness ;  now  the 
vice,  which  is  alleged  to  exist  in  our  mode  of 
pleading  is  this,  that  we  do  not  confess  the  words» 
but  we  confess  the  uttering  of  the  slanders.  The 
occasion  was  such  as  would  jt>rtmayam  justify  the 
use  of  the  language,  if  uttered  in  a  bona^fide  belief 
of  its  truth.  Silence  might  be  construed  into  ac- 
quiescence* Tuson  V.  Evansy  (12  Ad.  &  £1. 7G6)  ; 
Toogood  V.  Sparing,  With  regard  to  the  third 
plea,  it  is  sufficient  to  state  that  the  words  them* 
selves  were  privileged,  without  setting  forth  the 
occasion ;  that  would  lead  to  great  prolixity  of 
pleading.  \^Moorei  J. — Was  there  anything  in  the 
old  law  to  prevent  a  special  plea  of  privileged  com- 
munication ?  It  strikes  me  that  under  the  old  law, 
although  such  a  defence  might  have  been  given  in 
evidence  under  the  general  issue,  it  did  not  follow 
that  it  would  be  bad  pleading.  If  this  plea  were 
good  under  the  old  law,  or  bad  only  on  special  de- 
murrer, then  of  course  you  sustain  your  argument.3 
[They  also  cited  Harris  v.  Thompson,  (13  C.  B , 
a33  ;)  Coxhead  v.  Richards^  (2  C.  B.,  569 ;)  1 
Starkie  on  Slander,  329^  Levois  v.  WaUer{^  B.  k 
A.  605.)] 

Macdonaghy  Q.  C.  in  reply. — With  regard  to  the 
last  point,  it  is  quite  clear  that  the  old  law  did  ad- 
mit of  a  special  plea  of  privileged  communication. 
In  Smith  v.  Thompson,  (2  B.  N.  C.  374,)  there  is 
a  precedent  of  such  a  plea,  which  fully  sets  forth 
the  occasion  upon  which  the  words  were  spoken* 
It  has  recently  been  decided  in  the  Court  of  Ex- 
chequer here  by  Baron  Pennefather,  that  in  such  a 
plea  as  the  present  such  a  state  of  facts  should  be 
averred  as  would  afford  a  presumption  of  privilege. 
With  regard  to  the  other  point,  it  is  quite  clear 
that  the  plea  offers  no  justification  of  the  words 
alleged  to  have  been  spoken.     The  defendant  ou^ht 


Digitized  by 


Google 


THE  IRISH  JURIST. 


157 


to  bave  denied  the  speaking  of  tliem,  or  else,  admit- 
ting tbat,  be  shoald  have  juttiBed  them  prima  Jhcie. 
[Lefroyy  C,  J, — The  only  point  of  the  argument 
which  hat  made  any  weight  with  me  is  that,  in  case 
the  fact  be  as  alleged,  it  might  deprive  the  party  of 
bis  defence,  unless  he  were  to  be  allowed  to  say,  <*  1 
spoke  certain  words  in  the  same  sense  as  in  the  de- 
daration,  and  they  were  justified  by  the  occasion." 
If  he  were  to  be  deprived  of  this  defence  it  would  be 
hard,  as  the  law  now  stands,  though  before  the  recent 
Act,  the  plea  might  have  been  the  subject-matter 
of  special  demurrer.]  If  the  words  were  not  the 
same,  the  defendant  ought  to  have  denied  the  speak* 
ing  of  the  words ;  but  the  court,  in  case  they  per- 
mitted an  amendment,  would  provide  against  the 
defendant  being  taken  by  surprise.  [  Ci'amptonf  •/. 
It  appears  to  me  that  if  the  words  in  the  plaint  and 
those  alleged  in  the  plea  be  not  the  same,  the  plea 
is  DO  answer ;  on  the  other  hand,  if  they  be  the 
same,  the  defendant  is  placed  under  no  difficulty  in 
putting  in  his  plea  the  same  words  as  in  the  plaint] 
The  words  alleged  in  the  plaint  differ  substantially 
from  those  in  the  pies,  for  the  former  are  a  catego- 
rical asertion  of  the  charge,  whereas  the  latter  are 
merely  a  repetition  of  hearsay.  How  can  the  inti- 
mulo  be  severed  from  the  words  themselves  ? 

Lefrot,  C.  J. — What  the  defendant  has  stated 
here  is  this,  **  I  did  not  say  so  and  so,  but  I  said  so 
and  so,  and  I  am  justified  in  so  doing.**  Now  if  a 
man  were  to  be  shut  out  of  the  benefit  of  that  de« 
fence,  it  would  be  a  hardship ;  but  he  is  not  so  shut 
out,  for  if  the  words  which  the  plaintiff  has  alleged 
to  have  been  spoken  were  not  proved  to  have  been 
used,  or  substantially  used,  the  plaintiff  would  be 
liable  to  be  nonsuited,  and  the  defendant  may  rest  his 
defence  upon  the  fact  of  the  plaintiff  having  failed  to 
prove  that  the  words  were  such,  or  substantially  such, 
as  alleged.  This  is  the  short  answer  which  it  occurs 
to  my  mind  may  be  offered  to  the  arg^ument  on  the 
part  of  the  defendant.  It  appears  to  me  that  the 
deviation  in  the  pleas  from  the  allegation  in  the 
summons  and  plaint  is  not  sanctioned  by  the  prin- 
ciple whereby  the  law  allows  a  party  to  make  his 
defence  according  to  the  matter  of  fact.  I  may  add 
that,  according  to  the  rule  in  Lord  Northampton's 
casSf  it  cannot  be  questioned  that  a  party  is  not 
justified  in  reporting  what  he  has  heard,  without 
naming  anybody.  The  demurrer  must,  therefore, 
be  allowed. 

Crampton,  J. — This  plea  offers  no  answer 
whatever  to  the  plaintiff's  action.  If  the  Com- 
mon Law  Procedure  Act  had  not  been  passed, 
and  the  old  common  law  still  governed,  it  would, 
of  course,  be  impossible  to  maintain  this  plea. 
According  to  the  rules  of  pleading  the  plaintiff*,  who 
complains  of  the  use  of  particular  words,  should 
prove  these  words  to  have  been  so  used,  and  it 
is  DO  answer  to  that  complaint  that  on  any  occa- 
sion words  were  used  not  substantially  the  same, 
and  that  such  were  justified  by  the  occasion.  The 
questions  which  should  be  raised  by  the  pleading 
ought  to  be — first,  did  the  defendant  speak  the 
words  ?  and,  if  so,  did  he  use  them  upon  a  justifi- 
able occasion  ?  The  defendant  has,  however,  shift- 
fid  his  ground,  for  he  says,  **  I  did  not  speak  those 
words  which  you  impute,  but  others  which  are  jus- 


tifiable." Now  Mr.  Whiteside's  Act  has  not  changed 
the  rules  of  pleading  applicable  to  such  cases  as  the 
present ;  that  one  in  particular,  that  when  the  de* 
fendant  does  not  traverse  the  statement  of  the  words 
imputed,  he  is  called  upon  to  address  his  defence 
to  the  statement  of  the  plaintiff's  cause  of  action. 
It  has  been  forcibly  argued  that  if  the  record  went 
to  trial  upon  this  plea,  and  that  the  plaintiff  pro- 
ved the  words  in  question,  he  would  be  entitled  to 
a  verdict  on  the  first  issue,  but  then,  in  case  the  de- 
fendant proved  that  he  spoke,  inter  alia,  the  words 
which  he  has  alleged,  and  on  a  lawful  occasion,  he 
would  be  entitled  to  a  direction  from  the  judge  to 
the  jury  to  find  a  verdict  for  him  on  that  issue,  and 
so  the  plaintiff  would  have  a  verdict  against  himself. 
However,  that  amounts  to  no  justification  of  the 
words  alleged  to  have  been  spoken  by  the  defend- 
ant. 

Perrin,  J. — Without  saying  what  in  other  res- 
pects the  Common  Law  Procedure  Act  has  done  or 
has  not  done,  it  has  certainly  enforced  a  rule  of  the 
common  law  as  to  the  necessity  of  taking  issue  on 
some  material  matter  of  fact.  This  plea  is  bad, 
because  it  seeks  to  excuse  the  words,  without  hav- 
ing admitted  them  to  nave  been  spoken,  and  on  the 
same  record  an  issue  is  joined  on  the  question  of 
whether  the  words  were  spoken  at  all. 

Moore,  J.  concurred. 

Demurrer  to  both  pUas  allowed. 


COURT  OF  COMMON  PLEAS. 

[Reported  by  William  Bopeb,  Eaq.  and  Theodobb 
Ryland,  Esq.  Barristers-at-Law.] 

H11.ART  Term,  1855. 
Neiland  v.  Smith. — Jan.  Id. 
Elegit— Inqui$ition — 3  ^r  4  Vic  c,  105,  s,  19. 
Jf  here  a  judgment  had  been  recovered  pnior  to  the 
parsing  of  the  3  ^r  4  Vic.  c.  105,  and  subsequetUly 
an  elegit  executed  under  section  19  of  that  Act^ 
extending  all  the  lands  of  the  debtor^  and  where  it 
appeared  that  prior  to  the  passing  of  that  Act, 
but  subsequent  to  the  rendition  of  judgment,  the 
judgment  debtor  had  made  leases  of  two  portions 
of  the  lands  that  were  subject  to  the  judgment  debt, 
it  was  held  that  the  elegit  creditor  who  had  brought 
his  ejectment  to  recover  all  the  lands,  was  only  en- 
titled  to  recover  a  moiettf  set  out  btf  metes  and 
bounds  of  the  leased  lands,  but    the   whole    tf 
the  lands  in  the  hands  of  the  tenant  from  year  to 
year.     The  sheynff'is  bound  to  execute  the  writ  of 
elegit  as  it  comes  to  him,  and  the  benefit  ofthepro" 
viso  in  the  latter  part  of  the  \9th  section  qf3Sf4t 
Vic.  c,  105,  only  enures  upon  any  subsequent pro^- 
ceeding  by  the  judgment  creditor. 
Lessee  O'Brien  V.Bernard,  ("6  Ir.  L,R,  16,  J  consi- 
dered,* 
This  was  an  action  of  ejectment  on  the  title,  brought 
by  an  elegit  creditor  for  the  recovery  of  the  lands 
of  Currane»  situate  in  the  County  of  Gal  way,  and 
was  tried  before  Baron  Greene  at  the  last  Summer 
Assizes  for  the  Co.  Galway,  when  a  verdict  was  found 
for  the  plaintiff  pursuant  to  the  direction  of  the 
learned  judge,  leave  being  reserved  to  the  defendant 

*  Terreus  aod  Jackson,  J.  J.,  absent. 
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to  turn  same  into  a  verdict  for  the  defendant,  if  th^ 
court  above  should  be  of  opinion  that  he  was  so  en- 
titled. The  plaintifl^in  his  summons  and  plaint,  al<- 
leged  that  his  title  to  the  premises  accrued  on  the  20th 
April,  1854,  and  he  claimed  a  sum  of  £30  for  mesne 
rates.  The  defendant  took  defence  for  that  part  of 
the  lands  in  his  possession.  It  appeared  that  in  the 
year  1837,  a  perso/i  named  John  Merrifield  was 
seized  of  the  lands  mentioned  in  the  plaint,  and  that 
one  Thomas  Burke  had  obtained  a  judgment  against 
Merrifield  in  Hilary  Term.  1837.  That  in  1839, 
^  Merrifield  made  leases  for  31  years  to  Michael  Tan- 
nion,  and  to  Andrew  and  John  Jennings,  of  a  por- 
tion of  these  lands,  the  lessee's  interest  in  which  the 
defendant  had  purchased  in  the  year  1 847,  and  had 
in  that  year  gone  into  possession  of  those  portions, 
OS  well  as  of  other  portions  of  said  lands  not  held 
under  lease,  and  had  so  continued  in  possession  to 
the  present  day.  That  in  Hilary  Term,  1854,  the 
judgment  against  Merrifield  had  been  revived,  and 
that  on  the  13th  of  April,  1854,  the  plaintiff  had 
sued  forth  an  elegit  directed  to  the  sheriff  of 
the  County  of  Gal  way,  directing  him  to  deliver 
to  the  plaintifi'all  such  lands,  tenements,  &Cn  as  the 
said  John  Merrifield  or  any  person  in  trust  for  him 
was  seized  or  possessed  of  at  the  time  of  the  rendi- 
tion of  the  judgment,  or  at  any  time  afterwards,  or 
over  which  the  said  John  Merrifield  on  said  day  or 
afterwards  had  any  disposing  power  which  he  might 
exercise  for  his  own  benefit^  to  hold  until  the  said 
judgment  debt  should  have  been  levied.  The  sheriff 
had  held  an  inquisition  and  made  a  return  thereon 
finding  all  the  said  lands  and  tenements.  It  f\irther 
appeared  that  the  following  notice,  bearing  date  the 
22nd  of  April,  1854,  had  been  served  on  the  de- 
fendant by  the  plaintiff :  **  Inasmuch  as  Thomas 
Burke  of  Claven  Bridge,  in  the  County  of  Galway, 
did  in  or  as  of  Hilary  Term,  1837,  obtain  a  judg- 
ment in  her  Majesty's  Court  of  Common  Pleas  in 
Ireland,  against  the  defendant  John  Merrifield  of 
Kilcolgan  in  the  County  of  Galway,  gentleman,  for 
the  penal  sum  of  £184  sterling,  debt,  besides  £2  2s. 
8d.  costs,  which  judgment  the  said  Thomas  Burke 
duly  assigned  to  me,  pursuant  to  the  statute  in  such 
case  made  and  provided,  and  I  have  lately  recovered 
judgment  on  scire  facias  to  revive  said  judgment 
against  the  said  John  Merrifield,  on  which  said  judg- 
ment I  have  lately  caused  a  writ  of  elegit,  directed 
to  the  sheriff  of  the  County  of  Galway,  to  be  sued 
forth  of  said  court,  marked  for  the  sum  of  £152  2s. 
dd.,  and  thereon  have  obtained  a  finding  according 
to  law,  and  an  inquisition  duly  had  of  all  that  and 
those  the  lands  of  Currane,  in  the  parish  of  Kil- 
conickuly  and  County  of  Galway,  to  which  you  are 
tenants  respectively.  Now,  1  hereby  require  you 
to  pay  over  to  me  your  several  and  respective  rents 
by  you  severally  and  respectively  heretofore  paid 
and  payable  out  of  said  lands,  which  will  fall  due 
on  the  gale  day  next  after  the  day  of  the  service 
and  receipt  of  this  notice,  (being  the  Ist  day  of  May 
next,)  as  also  the  several  gale  days  which  shall  ac- 
crue due  subsequent  thereto,  until  the  said  aam 
together  with  all  interest  and  costs  which  shall  be 
due  thereon,  shall  be  fully  paid  off  and  satisfied ; 
and  I  hereby  caution  you  and  each  of  you  not  to 
pay  your  said  rents  or  any  part  thereof,  or  any  of 


the  subsequent  gales  thereof  to  arty'  person  wtoin- 
soever,  other  than  to  me  or  my  agent  lawfully  ai>* 
thorised  to  receive  same,  and  in  case  you  shall  do 
so,  or  Delect  or  refuse  to  pay  said  rent  and  the 
accruing  gales  as  same  shall  become  due  to  me^  I 
will  hold  you  responsible  and  proceed  against  voa 
and  each  and  every  of  you  for  reeoverj  thereof  by 
due  cocurse  of  law.  Signed.  Mi<^ael  NeiUnd/ 
It  further  appeared  that  in  the  month  of  Febroarj, 
1840,  a  reeeiver  had  been  obtained  over  the  laads 
at  the  suit  of  Burke,  Ihe  judgment  creditor,  and  that 
the  defendant  had  paid  his  rent  for  all  the  lands  op 
to  May,  1854,  to  Merrifield.  A  cofiditional  order 
for  a  non-suit  having  been  obtaioed, 

P.  Blake,  Q.  C.  (with  whom  was  R.  B.  ifCaus- 
land)  now  showed  cause. — The  question  heretonw 
on  the  19th  section  of  d  &  4  Vic  c  105,  and  the 
true  meaning  of  that  section  is  that  the  LiOgblatiire 
gave  a  judgment  creditor  a  right  to  reap  the  beoefii 
of  that  Act  as  against  all  lands  of  the  debtor,  but 
did  not  interfere  with  the  rights  of  oreditors  prior 
to  that  Act ;  or  in  other  woMs,  when  the  judgment 
creditor  came  to  execute  his  judgment,  be  was  to 
halt  if  he  found  other  creditors  elaiming  before  htnu 
We  were  not  bound  to  ascertain  the  amount  of  oar 
rights,  or  whether  there  were  any  other  parties 
having  rights  prior  to  ours.  The  elegit  is  not  a 
nullity.  There  is  no  evidence  to  show  that  Burkes 
the  judgment  creditor,  constitoted  the  defendant 
his  tenant;  nor  has  it  ever  been  held  that  the  elegit 
creditor  fills  the  position  of  a  landlord.  [They  died 
O'Brien  v.  Bernard,  (6  Ir.  L.  R.  16.)] 

Robinson^  Q.  C,  (with  him  C.KeUy7)in  luppoit 
of  the  conditional  order.— The  notice  of  2^d  Apitl 
constituted  a  tenancy  between  the  plaintiff  and  de- 
fendant, as  by  it  the  defendant  wa»  dsreeted  to  pay 
his  rent  to  the  plaintiff,  and  to  no  one  else.  The 
proviso  at  the  end  of  the  19th  section  of  3  &  4  Vic 
c  105,  is  directly  with  us,  by  it  the  plaintiff  was 
only  entitled  to  the  same  rights  as  he  bad  before 
the  passing  of  the  Act,  viz. — a  moiety,  and  this  was 
the  opinion  of  Burton,  J.  in  delivering  judgment  ia 
O'Brien  v.  Bernard,  (6  Ir.  L.  R.  16.)  [  Ball,  /.— 
Do  you  insist  that  the  inquisition  is  void?]  So  far 
as  the  lands  demised  by  the  leases  are  oonoemed, 
we  do.  [^Monahan,  C  •/. — This  inqoisition  is 
clearly  bad  under  the  law  as  it  stood  before  8  &  4 
Vic.  c  105,  as  under  that  Act  Ihe  sheriff  could  oulj 
put  the  elegit  creditor  in  possession  of  a  saoiety  bj 
metes  and  bounds.]  The  case  of  O'Brien  v.  Jaer* 
nard  is  distinguishable  $  there  the  mortgagee  was 
not  in  possession,  and  the  elegit  creditor  went  into 
possession  of  the  entire  by  permission  of  the  moru 
gagee,  or  at  least  without  his  opposition,  and  the 
mortgagee  subsequently  brought  his  ejectment  for 
the  entire,  and  the  judgment  of  the  court  was  that 
tlie  mortgagee  was  not  entitled  to  reeover  any  por«> 
tion  of  the  lands.  The  rest  of  the  judgment  is 
extra-judidaL  Here  we  were  in  possession,  and 
the  elegit  being  for  the  enUre  is  altogether  void. 

M'Cawdand  in  reply. — The  el%it  is  net  « 
nullity,  and  Perrin,  J.  in  delivering  judgsaeut  ia 
^*Brien  v.  Bernard  uses  the  following  langv^e  z 
'« As  to  the  objection  that  this  proceeding  is  void 
as  against  the  UKurtgagee  nnder  the  3  &  4  Vic.  <v 
405,  s.  19,  in  my  opinion  the  elegit  is  not  a  nullitjr^ 
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but  bad  effect  to  the  same  extent  an  elegit  wonld 
have  bad  before  that  Act  had  come  into  operation, 
that  i8»  to  vest  one  moiety  of  the  premises  in  the 
elegit  creditor,  and  the  other  moietj  in  the  mortga* 
gee,  and  no  more;  that  is,  not  an  ondivided  moiety, 
bat  by  metes  and  bounds.**, 

Jan.  19 — MoNAHAN  C.J.  this   day  delivered 
the  judgment  of  the  court. — In  this  case  the  elegit 
oreditor  has  brought  his  ejectment,  founded  on  Uie 
elegit,  and  seeks  to  recover  the  whole  of  the  pre- 
mises of  his  debtor.     The  defendant  is  tenant  of 
two  denomiuations  or  portions,  held   under  leases 
made  subsequent  to  the  rendition  of  the  judgment, 
but  prior  to  the  passing  of  the  Act  of  8  &  4  Vict. 
c.  105,  and  it  is  contended  on  his  part,  that  he  is  a 
purchaser  under  the  latter  clause  of  the  19th  sec- 
tion of  that  Act.     It  is  conceded  that  the  plaintiff 
IS  entitled  to  judgment  for  that  portion  of  the  lands 
which  the  defendant  holds  from  year  to  year,  but  the 
defendant  contends  that  the  elegit  is  invalid  to  give 
title  to  the  lands  he  holds  by  lease.     If  according 
to  the  true  construction  of  the  Act,  the  proceedings 
under  the  inquisition  are  void,  then  the  ejectment 
founded  on  the  elegit  cannot  prevail.     The  ques* 
tion  entirely  depends  on  the  true  construction  of 
the  Aet  of  Parliament.     The  preamble  of  the  19th 
section  of  that  Act  recites  that  "  Whereas  the  ex- 
isting law  is  defective  in  not  providing  adequate 
means  for  enabling  judgment  creditors  to  obtain 
satisfaction  from  the  property  of  their  debtors,  and 
it  is   expedient  to  give  judgment   creditors  more 
effectual  remedies  against  the  real   and  personal 
estate  of  their  debtors  than  they  possess  under  the 
existing  law,''and  that  section  then  proceeds  to  em- 
power •*  the  sheriff  or  other  officer  to  whom  any 
writ  of  elegit  shall  be  directed  upon  any  judgment 
which  at  the  time  appointed  for  the  commencement 
of  this  Act  shall  have  been  recovered,  or  shall  be 
thereafter  recovered  in  any  action  in  any  of  her 
Majesty'  superior  courts  of  Dublin,  to  deliver  exe- 
cution to  the  party  suing  of  aU  such  lands,  tene- 
ments and  hereditaments,  as  the  person  against 
whom  execution  is  issued,  or  any  person  in  trust 
fbr  him  shall  have  been  seised  or  possessed  of  at 
the  time  of  entering  up  the  judgment,   or  at  any 
time  afterwards  f*  and  the  conclusion  of  that  sec- 
tion  contains  the-  following  proviso :   ^  Provided 
also,  that  as  against  purchasers,  mortgagees,  or 
creditors,  who  shall  have  become  such  before  the 
time  appointed  for  the  commencement  of  this  Act, 
such  writ  of  elegit  shall  have  no  greater  or  other 
effect  than  a  writ  of  elegit  would  have  had  in  case 
this  Act  had  not  passed.*'     The  question  in  this 
easeeomes  to  this-^whether  the  relief  here  enacted 
for  the  benefit  of  purchasers  is  to  enure  to  the  de- 
fendant on  the  execution  of  the  elegit  by  the  sheriff 
or  afterwards,   upon   any  subsequent  proceeding 
by  the  creditor,  as  a  defence  to  an  ejectment.  The 
same  question  as  the  present  substantially  came 
before  the  Court  of  Qoeen's  Bench  in  the  case  of 
O'Brien  v.  Bernard^  which  has  been  referred  to 
in  the  argument  by  counsel  at  both  sides.     In  that 
ease  the  facts  were  to  a  certain  extent  the  reverse 
of  the  present,  and  the  question  was,  whether  the 
elegit  and  the  inquisition  on  it  constituted  a  good 
defence  as  against  the  mortgagee,  and   whether 


more  than  a  moiety  of  the  lands  having  been  de- 
livered, the  proceedings  were  not  void  ;   but  there 
the  court  held,  that  the  proceedings  were  right  and 
the  defenoe  to   the   demise,   in  the  name    of  the 
mortgagor,  was  good ;  and  the  only  question  that 
was   there    discussed    was,   whether    the    elegit 
afforded  a  good  defence  to  the  demise  laid  in  the 
name  of  the  mortgagee  ;  and  Mr.  Justice  Burton, 
in  delivering  judgment,  says : — **  It  is  indeed  ob- 
servable, that  by  the  19th  sec.  of  the  Irish  statute, 
as  well  as  by  the  20th  sec.  of  the  English  statute, 
there  is  a  provision  for  the  judges  of  the  superior 
courts  settling  the  forms  of  writs,  for  the  pur- 
poses of  carrying  the  intentions  of  the  Legislature 
in  favour  of  judgment  creditors  into  effect,  and  this, 
although  it  has  been  done  in  England,  has  not,  that 
I  am  aware  of,  been  done  in  Ireland.     But  it  has 
not  been  argued  that  the  creation  of  such  a  form  by 
such  authority  is  essential  to  the  validity  of  the  writ, 
provided  it  is  properly  framed  pursuant  to  the  in- 
tention of  the  statute,  and  so  it  appears  to  have  been 
held  in  the  case  of  Erdf/  v.  Martin^  (8  Dowl.  342.) 
We  have  then  only  to  see  whether  the  writ  is  a  nul- 
lity as  to  purchasers,  mortgagees,  or  creditors,  who 
shall  become  such  before  the  time  appointed  for  the 
commencement  of  this  Act.     I  am  not  at  present 
aware  of  any  decision  upon  the  operation  of  this 
clause  nor  of  any  annotation  upon  it;  but  it  appears 
to  me  that  it  cannot  be  properly  considered  as  mak- 
ing the  writ  of  elegit,  made  and  executed  under  the 
provisions  of  the  19th  section  of  8  &  4  Vic.  c.  105, 
a  nullity  as  to  persons  so  described  in  the  Act. 
The  words  are,  that  as  against  purchasers,  mort- 
gagees, or  creditors,  such  a  writ  of  elegit  (that  is, 
a  writ  of  elegit  to  be  executed  upon  all  the  lands,) 
shall  have  no  greater  or  other  effect  than  a  writ  of 
elegit  would  have  had  if  the  Act  had   not  passed. 
The  Act  does  not  provide  that  the  writ  of  elegit 
against  all  the  lands  shall  be  void  as  to  persons  of 
such  a  description :  nor  could  it  intend  that  it  should 
be  so  ;  for  it  clearly  intended  that  they  should  be 
within  the  operations  of  the  writ  of  elegit  to  some 
extent,  and  that  extent  is  specified  by  a  reference 
to  the  elegit,  as  it  operated  previous  to  the  statute 
in  question  ;  that  is  the  effect  which  is  to  be  pro- 
duced in  favour  of  the  class  of  persons  to  which  the 
proviso  relates,  and  the  only  question  then  is,  how 
that  effect  is  to  be  obtained.'*     He  seemed  to  be  of 
opinion  that  proceedings  In  a  Court  of  Equity  were 
the  proper  mode  of  obtaining  that  effect.      We  do 
not  think  that  a  true  construction  of  the  statute. 
We  think  the  Act  must  have  operation  in  a  Court 
of  Law,  and  the  question  is,  how  is  it  to  have  that 
operation?      Judge  Crampton,  in  his  judgment, 
seems  to  have  been  of  opinion  that  the  proceedings 
were  right,  because  the  mortgagee  was  not  in  pos- 
session at  the  time  of  the  execution  of  the  writ.     I 
cannot  agree  in  that  view.     I  think  the  sheriff  can* 
not  inquire  whether  he  is  to  give  all  or  only  a  moi- 
ety of  the  lands,  but  ought  to  execute  the  writ  when 
it  comee  to  him.     Mr.  Justice  Perrin  appears  to  us 
to  have  taken  the  proper  view  of  the  case ;  he 
thought  that  the  elegit  was  not  a  nullity,  but  that, 
although  the  elegit  and  inquisition  gave  the  whole 
lands,  still  all  the  elegit  creditor  was  entitled  to  was 
a  moiety  by  metes  and  bounds,  and  no  more,  and 
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we  intend  to  act  upon  that  opinion.  This,  however, 
is  a  stronger  case.  It  is  conceded  that,  as  against  the 
tenant,  only  a  moiety  can  be  taken  ;  therefore  we 
think  the  true  effect  of  the  elegit  and  inquisi- 
tion is  to  give  title  to  a  divided  moiety  set  out  by 
metes  and  bounds ;  and,  as  to  the  other  moiety,  it 
leaves  matters  as  before.  It  was  also  argued  by 
Mr.  Kelly  that  no  demand  having  been  made  on  the 
lands  held  by  the  motgager,  the  plaintiff  was  not 
entitled  to  recover  as  against  him,  but,  that  point 
not  having  been  made  at  the  trial,  it  is  not  now  ne- 
cessary to  consider  it.  We  think  the  plaintiff  was 
entitled,  on  the  day  mentioned,  to  all  the  lands  held 
by  the  tenant  from  year  to  year,  and  a  moiety  of 
those  held  by  lease,  set  out  by  metes  and  bounds ; 
and  we  are  of  opinion  that  the  elegit  was  right, 
and  the  inquisition  right,  and  that  the  sheriff  should 
give  possession  of  all  the  lands,  and  that,  when  the 
elegit  creditor  seeks  to  enforce  bis  rights  by  an 
ejectment,  then,  and  then  only,  the  proviso  in  fa- 
vour of  purchasers,  &c.  comes  into  operation.  We 
shall,  therefore,  direct  that  the  verdict  be  altered 
from  what  it  is  to  a  verdict  for  all  tlie  lands  held 
from  year  to  year,  and  a  moiety,  set  out  by  metes 
and  bounds,  of  those  held  by  lease. 

Judgment  accordingfy. 


Darct  v.  Wtkne. — Jan.  30. 

Pi  actice — Substitution  of  service —  Taking  summons 
and  plaint  off  the  file. 

The  court  will  allow  the  summons  and  plaint  to  be 
taken  off  the  file,  in  order  to  indorse  upon  it  the 
substitution  of  service  directed  by  the  court. 
Roper  applied  for  liberty  to  substitute  service  of 
the  summons  and  plaint  in  this  case  upon  the  de- 
fendant, who  lived  in  England,  by  serving  a  soli- 
citor who  bad  appeared  and  filed  an  affidavit  for 
him  in  a  suit  then  pending  in  the  Court  of  Chan- 
cery, in  which  he  was  a  respondent.  The  writ  of 
summons  and  plaint  had  been  filed  by  mistake,  and 
he  also  asked  for  liberty  to  take  it  off  the  file  in 
order  to  indorse  the  substitution  thereon. 

P£R  Curiam. — Let  the  summons  and  plaint  be 
taken  off  the  file,  and  indorsed ;  and  let  service  of 
the  writ  be  substituted  upon  this  solicitor,  and  let 
a  copy  be  sent  through  the  post-office  to  the  defen- 
dant, to  his  residence  in  England. 

Motion  granted. 


Figgis  t;.  Hickey — Jan.  31. 

Practice^'Ejectment — Immaterial  defence* 

A  defence  that  the  defendant  or  any  other  person  does 
not  hold  under  the  plaintiff  is  a  good  defence. 

Pallas  applied  to  set  aside  the  defence  as  informal, 
and  as  not  setting  out  the  substantial  grounds  of 
defence,  and  as  raising  an  immaterial  issue ;  also 
as  amounting  to  the  general  issue,  and  being  cal- 
culated to  prejudice  and  embarrass  the  fair  trial  of 
the  action.  The  plaint  was  an  ejectment  for  non* 
payment  of  rent  under  a  lease,  and  the  defence  was 
in  tlie  foUowitig  terms:  «< Says  that  the  said  defen- 


dants, or  any  of  them,  or  any  other  persons,  did  not 
hold  the  said  dwelling- house,  messuage  or  tenenieoty 
or  any  of  them,  or  any  part  thereof,  as  tenant  to 
the  plain tifis,  or  any  one  or  more  of  tbem,  in  man- 
ner and  form,'*  &c.  It  was  immaterial  whether  anj 
other  person  held  under  the  plaintiff.  [He  cited 
Murphy  v.  Tuohy,  (3  1.  C.  L.  Rep.  226.)] 

Murphy  contra. — The  defence  raises  a  good  is* 
sue — the  question  simply  being,  whether  the  lancU 
lord  is  entitled  to  recover  possession. 

MoNAHAN,  C.  J. —  Here  the  defendant  says  that 
neither  be,  nor  any  other  of  the  defendants,  nor 
anybody  else,  is  tenant  to  the  plaintiff,  and  a  good 
issue  is  raised.    Murphy  v.  Tuohy  does  not  apply* 

Motion  refused  with  coitt* 


COURT  OF  EXCHEQUER. 

Hilary  Term,  1855. 
f  Reported  by  John  Nobwood,  Esq.  Barrister-mt-Ltw.) 

RiDDicK  V.  Kavanagh. — January  31. 

Practice — Award — Entering  up  of  judgment. 

A  consent  to  enter  up  judgment  on  an  award  of  an 
arbitrator  should  not  only  provide  that  the  award 
should  be  entered  as  the  verdict  of  the  jury,  but 
must  also  provide  speci/ically  that  final  judgment 
should  be  entered  up. 

Purcell  applied  for  liberty  to  enter  up  a  judgment 
for  the  defendant  on  the  award  of  Henry  Martley, 
Esq.,  Q.  Cy  the  arbitrator  to  whom  the  cause  had 
been  referred.  There  had  t>een  a  consent,  which 
had  been  made  a  rule  of  Ni^i  Prius,  providing  that 
the  award  should  be  entered  as  the  verdict  of  a 
jury,  but  the  consent  omitted  to  provide  for  the  en- 
tering up  of  final  judgment.  A  technical  objection 
had  been  made  in  the  ofiice  that  the  award  could 
not  be  entered  as  a  verdict,  no  jury  having  been 
sworn,  and  the  oificer  refused  to  enter  the  judg- 
ment on  the  roll,  there  being  no  consent  for  that 
purpose.  The  application  here  was  for  liberty  to 
enter  the  judgment  without  entering  a  verdict,  and 
counsel  contended  that  the  consent  virtually  amount* 
ed  to  a  consent  for  judgment.  A  similar  order  had 
been  obtained  in  the  Court  of  Queen's  Bench  in 
Gray  v.  Carr^  and  in  Mason  r.  Fagan^  (Roll.  6w 
1853,)  judgment  was  entered  without  the  interven- 
tion of  a  verdict. 

Greene,  B. — The  difficulty  arises  from  the  con- 
sent not  extending  to  the  entering  up  of  judgment 
on  the  award,  and  for  which  the  parties  should  have 
provided.  I  cannot  direct  the  officers  to  enter  up 
judgment.  Serve  a  notice  to  obtain  from  the  op- 
posite party  a  consent  to  enter  up  judgment,  and 
take  no  steps  until  you  ascertain  whether  any  ob* 
jection  will  be  raised  by  him  to  your  doing  so. 

No  rule  on  the  motion* 
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ROLLS  COURT. 

Reported  by  RicHD.W.  Gamble,  Esq.  Barriater-at  Law.] 

Kelly  v.  Kelly. — Jan.  30. 

Receiver — Proceedings  against  Tenants — Costs. 

Where  the  report  of  the  Master  in  a  cause  had  found 
that  it  would  hejbr  the  benefit  of  the  estate  to  take 
proceedings  agcdnst  certain  tenants^  and  the  re- 
ceiver had  proceeded  by  attachmenty  on  which  a 
return  1^  nan  est  inventus  roas  made  btf  the  she- 
riff.  The  receiver  is  entitled  tojiis  costs  of  such 
proceedings. 

The  Matter,  by  his  report,  found  that  it  would  be 
for  the  benefit  of  the  parties  to  the  cause  that  pro- 
ceedings by  attachment  should  be  taken  against  se- 
Teral  tenants  on  the  estate.  In  pursuance  of  this 
report  a  writ  of  attachment  was  issued  against  the 
tenants  named,  and  it  was  lodged  with  the  sheriff. 
The  sheriff  filed  a  return  that  the  tenants  were  not 
to  be  found  in  his  bailiwick.  The  lands  were  sub- 
sequently sold  in  the  Incumbered  Estates  Court. 
The  Taxing  Master  refused  to  tax  these  costs  for 
the  receiver  without  an  order  from  the  court. 

W.  Drurif  now  moved,  pursuant  to  notice,  that 
the  Taxing  Master,  in  taxing  the  costs  of  the  re- 
ceiver in  the  cause,  may  tax  and  ascertain  the  costs 
of  the  proceedings  by  attachment  taken  against  the 
tenanU  pursuant  to  the  report  of  Master  Henn,  and 
that  he  should  include  the  amount  thereof  in  his 
certificate  of  the  general  costs  of  the  receiver  in 
the  cause,  and  for  the  costs  of  the  motion. 

Masteb  op  the  Rolls. — You  are  entitled  to 
have  the  order  you  seek  by  the  motion. 


Savage  v.  O'Connob. — Feb.  17. 
Injunction — Cultivation  of  flax — Husbandlike  man- 
ner of  tillage — Tenant  to  the  court — Receiver, 
A  tenant  holding  under  the  court,  bi/  lease,  with  the 
usual  covenant  to  cultivate  in  a  husbandlike  man- 
ner  and  not  to  commit  waste,  on  a  motion  by  the 
receiver  a  conditional  order  had  been  granted  for 
an  injunction  to  restrain  him  from  sowing  a  large 
quantity  of  flax,  and  from  breaking  up  grass 
land.     On  the  motion  to  show  cause,  there  being 
contradictory  affidavits  as  to  advantage  or  dinad' 
vantage  of  the  mode  of  tillage,  the  motion  was 
directed  to  stand  over,  with  liberty  to  the  receiver 
to  bring  an  action  at  law  on  the  covenant,  serving 
notice  on  the  parties  interested  in  the  estate,  the 
tenant  in  the  m^n  time  to  have  liberty  to  go  on 
with  his  tillage  at  his'  own  peiil. 
A  covenant  to  farm  in  a  husbandlike  manner  means 
according  to  good  husbandry  in  that  part  of  tf^ 
country,  and  though  the  court  has  a  7-ight  to  in  • 
terfere  by  injunction  it  will  not  do  so  in  a  doubt- 
ful case. 
A  conditional  order  had  been  granted  in  this  case 
by  his  Honor  the  Master  of  the  Rolls,  to  the  effect 
following:    <*  That  an  injunction  do  issue  in  this 
cause  to  restrain  George  Fullar,  the  tenant  to  the 
said  lands  of  Fort  Robert,  in  the  County  of  Cork, 
over  which  A.  N.  Meade  is  appointed  receiver  in 
this  cause,  his  servants  and  guests,  labourers  and 
workmen,  from  sowing  flax  this  year  in  that  part 
of  the  lands  of  Fort  Robert,  containing  33  acres  j 


or  thereabouts,  which  he  has  beea  preparing  for 
that  purpose,  or  any  other  part  of  the  lands  of 
Fort  Robert  which  has  not  been  properly  prepared 
and  manured  therefor.     And  also  to  restrain  the 
said  parties  from  breaking  up  any  more  of  the  said 
lands  of  Fort  Robert  now  in  grass,  until  he  shall 
have  manured  and  duly  laid  down  those  parts  there- 
of which  he  has  already  broken  up,  unless  in  one 
week  after  the  ^ervice  of  this  order  on  said  George 
Fullar  good  cause  shall  be  shown  to  the  contrary. 
And  it  is  further  ordered,  that  tlte  said  parties  do 
stop  in  the  meantime.     And  it  is  further  ordered, 
that  in  case  cause  shall  be  shown,  that  same  sIihU 
be  shown  during  the  present  sittings.**    It  appeared 
from  the  affidavit  of  A.  N.  Meade,  that  he  had  been 
appointed  receiver  over  the  lands,  and  that  the  ten- 
ant, Geo.  Fullar,  held  under  a  lease  from  the  court 
containing  the  usual  covenants  on  his  part  to  ma- 
nage and  cultivate  the  lands  in  a  proper  and  hus- 
band-like manner,  and  not  to  commit  during  the 
said  term,  or  suffer  any  wilful  or  voluntary  waste 
to  be  committed  on  the  said  demised  premises,  and 
to  preserve  all  improvements  thereon.     That  the 
lands  contained  about  191  acres,  and  George  Ful- 
lar had  sown  about  20  acres  of  flax  last  year,  and 
was  not  preparing  to  manure  it  this  year,  and  that 
he  was  preparing  to  sow  33  acres  of  flax  this  year. 
The  affidavit  stated  several  other  particulars  of  ill- 
treatment  of  the  lands — such  as  removing  the  ma- 
nure, &c ;  and  that  the  lands  were  in  an  exhausted 
state,  and  unfit  to  grow  flax,  and  that,  if  persevered 
in,  the  lands  would  be  much  injured.     The  affida- 
vit of  the  tenant  denied  that  the  lands  had  been  ill- 
treated  by  him,  or  that  he  had  at  any  time  commit* 
ted,  or  suffered  to  be  committed,  any  wilful  or  vo- 
luntary waste  of  same,  and  that  a  gr^t  portioo  of 
the  lands  which  he  was  about  to  sow  with  flax  had 
been  covered  with  furze  and  moss,  and  unfit  for 
pasture,  and  then  stated  a  great  many  particulars 
of  how  he  had  improved  and  manured  the  land, 
and  denied  the  selling  of  straw  or  manure,  but  that 
he  was  in  the  habit  of  buying  large  quantities  of 
hay,  and  consuming  it  on  the  lands. 

Hughes,  Q.  C  now  moved  to  show  cause  against 
the  conditional  order  being  made  absolute. — No 
part  of  the  grass  land,  which  it  was  complained 
had  been  broken  up,  was  ancient  meadow*  and  the 
court  never  interfered  when  it  was  not ;  nor  had 
an  injunction  ever  been  granted  to  prevent  the  sow- 
ing of  flax.  The  court  will  not  interfere  with 
the  course  of  cultivation  unless  for  the  purpose  of 
preventing  manifest  waste,  or  preventing  sowing  a 
crop  which  was  done  expressly  to  commit  waste. 
Another  rule  adopted  by  the  court  is,  that  they 
never  will  interfere  by  injunction  when  there  is  a 
difference  of  opinion  as  to  the  advantage  or  dis«id- 
vantage  of  a  certain  course  of  cultivation,  such  as 
here. 

Orpen  contra. 

Master  of  the  Rolls. — I  am  not  clear  that  any 
injury  has  been  done  to  the  lands  by  the  mode  of 
cultivation  adopted  by  the  tenant  here*  The  tenant 
is  bound  to  cultivate  in  a  husbandlike  manner,  but 
then  what  this  is,  must  be  regulated  by  the  cusiom  of 
the  county.  This  is  very  clearly  laid  down  by  Lord 
Ellenborough  in  the  case  oiiLegh  v.  Hewett^  (4  East. 
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159,)  he  says,  "  The  words  here  are,  that  the  defen- 
dant promised  to  <  use  and  occupy  the  premises  in  a 
good  and  husbandlike  manner^  according  to  the  custom 
of  the  countif  where  the  premises  lie*  By  which  I 
understand  the  parties  to  have  meant  no  more  than 
this,  that  the  tenant  should  conform  to  the  prevalent 
usage  of  the  county  where  the  lands  lie.  From  the 
subject  matter  of  the  contract  it  is  evident  that  the 
word  custom,  as  here  used,  cannot  mean  a  custom 
in  the  strict  legal  signification  of  the  word,  for  that 
must  be  taken  with  reference  to  some  limit  or  space 
which  is  essential  to  every  custom  properly  so  called. 
But  no  particular  place  is  here  assigned  to  it,  nor  is 
it  capable  of  being  so  applied.  What  shall  be  con- 
sidered in  farming  as  a  good  and  husbandlike  man' 
«rr,  must  vary  exceedingly  acc^ording  to  soil,  cli- 
mate,  and  situation ;  and  therefore,  the  custom  of 
the  county  with  reference  to  good  husbandry,  must 
1)e  applied  to  the  approved  habits  of  husbandry  in 
the  neighbourhood,  under  circumstances  of  the  like 
oature.  That  is  the  fair  and  natural  meaning  of 
the  words  of  the  contract  as  laid  ;  and,  iierbaps,  a 
contract  to  occupy  an  estate  in  a  good  and  husband- 
like manner  simply,  would  have  imposed  the  same 
duty  on  the  tenant,  because  the  same  sort  of  evi- 
dence, drawn  from  the  improved  practice  of  that 
part  of  the  county,  would  have  been  brought  forward 
to  show  what  was  good  husbandry.'*  I^  therefore, 
the  course  of  tillage  complained  of  here,  is  contrary 
to  good  husbandry  in  that  part  of  the  county,  there  is 
no  doubt  that  an  action  at  law  on  the  covenant  would 

Tie.     Onslow  v ,  (16  Ves.  173.)     It  is  plain 

that  the  court  has  jurisdiction  to  grant  an  injunction 
to  restrain  a  tenant  from  an  injurious  course  of 
husbandry,  but  then  it  should  not  be  exercised  in  a 
doubtful  case ;  and  here,  it  is  not  clear  to  me  that 
injury  has  been  done.  Then  as  to  the  course  I 
should  adopt,  it  would  not  be  fair  to  the  tenant  to 
let  this  motion  stand  over  generally,  in  order  to  give 
the  receiver  an  opportunity  to  bring  an  action  at 
law ;  therefore,  while  permitting  the  receiver  to 
bring  his  action  at  law,  I  will  in  the  meantime  allow 
the  tenant  to  proceed  with  his  sowing,  but  he  will 
do  so  at  his  own  peril.  The  several  parties  inte- 
rested in  the  estate  must  also  have  notice  of  the 
intended  action,  for  they  might  not  like  the  risk  and 
expense  of  an  action  to  be  incurred. 


MASTER  BROOKE'S  OFFICE. 

Dyer  v.  Bessonett. — Feb,  14.* 

WM — Codicil — Legacy — Specific  devise — Applica^ 

tion  of  sale  monies  of  real  estate  in  aid  of 

deficient  residuary  estate^ 

A  testatrix  devised  her  estates  of  M  and  CtoA  upon 
trust  to  sell,  and  out  of  the  produce  to  pay  a  cer^ 
tain  legacy,  and  pay  the  residue  to  B.  She  also 
specifically  devised  other  real  estates,  and  **op' 
pointed  C  her  residuary  legatee  and  devisee*  The 
bill  contained  this  clause  :  "  And  in  case  such  re^ 
sidue  should  prove  insufficient  for  the  purpose 
aforesaid,  then  and  in  such  case  it  is  ordered  and 
directed  that  the  said  deficiency  should  be  paid  out 

of  the  said  lands  ofM  and  CP     The  testatrix  by 

■■  fc...        .    .  I   ■  ,.1  .. i  I.  ..  1.1  -  , 

•  Jut  rthtions  W.  H.  Griffithi,  Eiq. 


her  will  specifically  devised  other  lands  vnih  lega^ 
cies  charged  thereon,  some  exclusively,  others  ge» 
nerally.  By  a  codicil  the  testatrix  bequeatJted  to 
D  a  legacy  of  £2000  charged  as  ttell  on  her  real 
as  personal  estate.  Held,  that  the  real  estate 
specifically  devised  was  not  subject  to  the  latter  ; 
and  that  the  sale  monies  of  the  Mand  C  estates 
were  only  bound  to  make  good  any  deficiency  of  the 
residue  to  answer  the  debts  and  legacies  be* 
queathed  by  the  will  itself,  but  u^ei'e  not  charged 
with  the  legacy  of  £2000  created  by  the  eodiciU 

In  this  case  a  petition  was  filed  in  the  year  1852  in 
the  Ponrt  of  Chancery  by  the  petitioner,  claiming 
as  legatee  under  a  codicil  to  the  will  of  Mrs.  Angel 
Hamilton,  praying  an  account  of  the  real  and  chat- 
tel property  of  the  testatrix.  By  this  petition  the 
petitioner  insisted  that  the  legacy  was  a  charge  on 
all  the  real  and  chattel  property  of  the  testatrix  in 
priority  to  all  the  other  devises  and  legacies  con- 
tained in  the  will.  It  appeared  that  the  testatrix 
on  the  Idth  of  September,  1843,  made  her  will  duly 
attested,  and  thereby  bequeathed  to  James  Besso* 
nett,  Esq.,  certain  lands  situate  in  the  City  of  Dub- 
lin  and  County  of  Fermanagh,  subject  to  the  pay- 
ment of  certaiu  legacies^  which  she  thereby  charged 
thereon,  and  expressly  exonerated  the  personal  estate 
from  payment  of  the  same.  The  testatrix  devised 
other  lands,  specifying  them  by  name,  to  Miss  Hamil- 
ton Rowan,  subject  to  the  payment  of  certain  other 
legacies  which  she  thereby  charged  on  said  lands» 
and  in  like  manner  exonerated  her  personal  estate 
from  the  payment  of  such  l^acies.  She  then  de- 
vised her  property  at  Rathfarnham  (being  a  free- 
hold estate,)  to  Mr.  Francis  Bessonett,  subject  to 
the  payment  of  certain  other  legacies,  which  she 
declared  should  l>e  charged  and  chargeable  on  the 
same,  but  she  did  not  in  that  case  exonerate  the 
personal  estate  from  the  payment  of  such  legacies. 
She  then  devised  her  estates  of  Mickmanstown  and 
Coalford  to  Michael  Searight  upon  trust  to  sell» 
and  out  of  the  produce  thereof  to  pay  the  sum  of 
£100  to  Louisa  Sampson,  and  the  residue  thereof 
to  Mr.  Thomas  Rawlins.  She  then  devised  certain 
other  lands  and  tenements  to  George  French,  Esq.» 
subject  to  the  payment  of  £100  to  Mr.  H.  Oething, 
and  she  gave,  devised,  and  bequeathed  all  the  rest* 
residue,  and  remainder  of  her  property,  both  free- 
hold and  personal,  which  should  remain  af^er  pay- 
ment of  tier  just  debts,  funeral  expenses,  charges, 
administration,  and  legacies  as  aforesaid  to  the 
said  James  Bessonett,  whom  she  appointed  her  sole 
residuary  legatee.  The  will  contained  the  follow- 
ing clause,  "  and  in  case  such  residue  should  prove 
insufBtient  for  the  purpose  aforesaid,  then  and-  in 
such  case  it  is  ordered  and  directed  that  such  defi- 
ciency should  be  paid  out  of  the  produce  of  the  sale 
of  the  said  lands  of  Mickmanstown  and  Coalford,** 
She  appointed  the  said  James  Bessonett  and  George 
French  executors  of  her  will.  On  the  1st  of  Janu- 
ary, 1845,  the  testatrix,  shortly  before  her  death 
being  at  Exeter  in  England,  then  made  a  codicil  to 
her  will,  and  thereby,  after  alludiug  to  her  will» 
which  was  deposited  by  her  with  James  Bessonett, 
of  Leeson -street,  Dublin,  she  gave  and  bequeathed 
to  Miss  Letitia  Williams  Dyer  (the  petitioner)  the 
sum  of  £2000,  and  charged  the  said  legacy  on  her 
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tetil  as  well  as  personal  estate,  and  she  then  ratified 
and  confirmed  her  said  will  in  all  other  respects. 
The  petitioner  by  her  petition  named  James  Bes- 
sooett,  Miss  Hamilton  Rowan,  and  the  other  devi- 
sees and  some  of  the  legatees  whose  legacies  were 
charged  on  the  lands  specifically  devised,  respon* 
dents.  This  petition  was  referred  to  Master  Brooke 
under  the  i5th  section  of  the  Chancery  Regulation 
Act,  (Ireland.)  George  French,  Esq.,  one  of  the 
respondents,  filed  an  affidavit  in  answer,  putting  in 
issue  the  charges  in  the  petition.  When  the  peti- 
tion was  first  opened  by  counsel  for  petitioner,  the 
Master  directed  the  lands  of  Mickmanstown  and 
Coalford  to  be  sold,  and  he  also  directed  the  soli- 
oitor  for  petitioner  to  prepare  the  draft  order  or 
decree,  which  the  latter  did,  thereby  giving  a  pri- 
ority to  the  legacy  to  the  petitioner  over  all  the 
specific  devisees  and  legatees,  and  the  argument 
took  place  on  a  summons  to  settle  that  draft  order. 
The  respondents  contended  that  the  petitioner  was 
not  entitled  to  have  her  legacy  charged  upon  the 
lands  spedfioally  devised  tcr  them. 

The  following  counsel  appeared  on  behalf  of  the 
lespective  parties,  respondents  : — 

Tandy^  for  George  French  ; 

Waller,  for  James  Bessonett ; 

fV.  H,  Griffith,  for  Miss  Hamilton  Rowan,  and 

Henderson,  for  Mrs.  Sampson,  a  legatee  under 
the  will,  whose  legacy  was  charged  on  the  Mick- 
manstown property. 

Mr.  French  alone  bad  filed  an  answering  affidavit, 
and  the  argument  was  opened  by  counsel  on  his  be- 
half. Counsel  for  the  other  respondents  also  argued 
in  the  same  interest.  It  was  contended  for  the  re* 
apondents,  that  Ihe  rule  as  between  specific  devisees 
or  legatees  and  general  legatees  was,  that  the  pecu- 
niary legatee  cannot  resort  to  the  property  speci- 
fically disposed  of,  unless  a  contrary  intention 
be  expressed  ;  but  if  he  express  an  intention  to 
prefer  the  pecuniary  legatee,  the  court  must  give 
efiect  to  it,  and  here  no  such  intention  was  ex- 
pressed ;  that  the  eflfect  of  the  words  charging  the 
real  and  personal  property  of  the  testatrix  was,  that 
thereby  the  legacy  was  made  payable  out  of  the 
residuartf  real  or  personal  estate  not  specifically 
disposed  of.  Spong  v.  Spong,  (3  Bligh,  n.  s.  84.) 
In  that  case  there  were  some  specific  devises 
and  specific  legacies  ;  then  came  a  legacy,  not 
tpecific,  of  £4000  to  trustees,  upon  certain  trusts, 
for  the  family  of  the  testator,  and  several  other 
legacies,  and  the  testator  by  his  will  ^^  expressly 
charged  and  made  liable  his  real  and  personal 
estate  to  and  with  the  payments  of  the  afore- 
said several  legacies.**  The  Court  of  Exchequer 
in  England  decreed  that  so  much  of  the  legacy  as 
should  not  be  discharged  by  the  personal  estate  of 
testator,  should  be  a  charge  on  the  whole  of  his 
real  estates^  whether  specifically  devised  or  other- 
wise, and  also  upon  his  personal  estate  specifically 
bequeathed ;  but  the  House  of  Lords,  on  appeal, 
reversed  that  judgment,  holding  that  the  s])ecific 
devisees  were  not  to  contribute  to  the  payment  of 
a  general  legacy.  This  case  has  been  since  held  a 
binding  authority,  and  recognised  and  acted  upon 
in  several  subsequent  oases ;  it  is  cited  and  relied 
on  by  Lord  Cottenham^  with  approbation,  in  the 


case  of  Creed  v.  Creed,  (1 1  Ok.  and  Fin.,  507.) 
The  case  of  Conran  v.  Conran,  lately  decided  in 
the  Irish  Court  of  Chancery  (not  yet  reported)  is 
to  the  same  effect.  The  reasons  for  the  decision  in 
Spong  V.  Spong  are  much  stronger  now  than  at  the 
time  that  case  was  decided,  for  now  and  at  the  date 
of  the  will  in  this  case  all  the  real  and  personal 
property  which  the  testatrix  might  have  at  the  time 
of  her  death,  not  specifically  disposed  of,  would  be 
liable  to  make  good  the  legacy  ;  whereas  at  the 
time  oi  Spong  v.  Spong,  no  real  property  acquired 
by  the  testator  after  the  date  of  the  will  could  be 
affected  by  any  of  the  provisions  of  it,  so  that  now 
this  principle  of  the  well  established  rule,  that  a 
specific  legacy  should  not  abate  in  favour  of  a  ge- 
neral legacy,  applies  also  to  cases  between  specific 
and  general  devisees ;  that  in  another  point  this 
case  was  stronger  than  Spong  v.  Spong,  fofr  there 
the  legacies  and  charge  on  the  real  and  personal 
estate  were  contained  in  the  same  instrument,  and 
the  testator  had  all  the  provisions  of  the  will  be- 
fore him  at  the  sanoe  moment ;  but  in  this  case  the 
codicil  was  made  three  years  after  the  will,  when 
the  testatrix  was  at  the  point  of  death,  and  when 
she  was  in  England  and  the  will  in  Ireland,  and  the 
attention  of  th^  testatrix  not  dra\i7i  to  the  contents 
of  the  will. 

Frederick  Walsh,  for  the  petitioner,  argued  that 
the  intention  of  the  testatrix  was  the  true  rule  of 
construction,  and  that  her  intention,  as  expressed 
in  the  codicil,  was  to  make  the  legacy  of  £2000  a 
charge  on  all  her  property  in  the  first  instance,  and 
was  so  far  a  revocation  of  her  will.  By  her  codicil 
she  refers  particularly  to  her  will ;  she  mentions 
the  date  thereof;  she  mentions  the  executors  ap- 
pointed thereby,  and  appears  to  have  been  per- 
fectly cognizant  of  its  contents — most  probably  she 
had  with  her  a  copy  thereof.  She  had  in  fact  by 
that  will  disposed  specifically  of  all  her  property, 
and  she  knew  this,  and  the  court  is  entitled  to  know 
all  that  the  testatrix  knew  at  the  time  of  making 
her  will  or  codicil  respecting  the  state  of  her  pro- 
perty. She  by  this  codicil  confirmed  her  will,  ex- 
cept so  far  as  regarded  the  provision  for  the  said 
legacy  of  £2000— that  is,  she  revoked  the  will  so 
far  as  was  necessary  to  provide  for  that  legacy, 
which  she  expressly  charged  on  her  real  and  per- 
sonal estate.  Her  intention,  therefore,  must  have 
been  to  charge  that  property  with  the  payment  of 
that  legacy.  He  then  argued,  that  at  all  events 
the  lands  of  Mickmanstown  and  Coalford  were 
liable  to  make  good  the  legacy,  as  one  of  the  trusts 
of  the  produce  of  that  property,  was  to  make  good 
any  deficiency  in  her  personal  estate,  for  payment 
of  her  legacies. 

Henderson,  on  behalf  of  the  troatee  of  the 
lands  of  Mickmanstown  and  Coalford,  and  also 
for  Mrs.  Sampson,  the  legatee  whose  legacy  was 
specifically  charged  thereon,  argued,  that  the  pro- 
duce of  the  lands  of  Mickmanstown  and  Coalford 
were  not  liable  to  make  good  the  legacy  to  the 
petitioner.  The  terms  of  the  will,  declaring  the 
trusts  of  those  lands,  were  (after  certain  other 
provisions,)  *'  in  case  the  residue  should  prove 
insufficient  for  payment  of  her  debts  and  legacies 
aforesaid  i*  then  the  produce  of  the  said  lands 
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should  be  applied  to  make  up  the  deficiency, 
but  it  was  not  to  make  up  the  deficiency  which 
might  arise  in  the  payment  of  any  legacy  thereafter 
to  be  given.  He  cited  the  following  cases: — Mas' 
Urs  V.  Masters^  (IP*  Wms.  421);  Bonner  v.  Bon- 
fitfr,  (13  Ves,  381);  Hall  v.  Seve7n,{9  Sim.  515); 
Earlif  V.  Benbowy  (2  Coll.  C.  C.  304). 

Feb.  14. — Master  Brooke  this  day  delivered 
his  judgment,  and  thereby  declared  that  the  peti- 
tioner's legacy  of  £2000  i^as  not  a  charge  upon  any 
of  (he  property  specifically  devised  or  bequeathed  ; 
that  the  proceeds  of  the  lands  of  Mickroanstown  and 
Coalford  were  applicable,  first,  in  discharge  of  so 
much  of  the  debts,  funeral  expenses,  and  charges  of 
administration,  including  the  petitioner's  general 
costs  of  this  suit,  as  the  personal  estate  not  specifi- 
cally bequeathed  were  insufiicient  to  pay ;  secondly, 
to  pay  Mr.  Sampson's  legacy  of  £100  specifically 
charged  thereon ;  thirdly,*to  supply  ev%ry  deficiency 
of  Mr.  Francis  Bessonett's  estate  to  pay  the  legacies 
charged  on  it ;  and  lastly,  the  residue  to  go  to  Mr. 
Kawlins,  the  residuary  devisee  of  that  fund ;  and 
that  the  proceeds  of  those  estates  were  not  applica- 
ble to  make  up  the  legacy  to  the  petitioner.  He 
also  held  that  legacies  charged  on  the  lands  speci- 
fically devised  to  Mr.  James  Bessouett,  Miss  Ha- 
milton Rowan,  and  Mr.  George  French,  were  specific 
legacies,  and  he  dismissed  the  petition  with  costs, 
as  against  those  specific  devisees. 


COURT  OF  QUEEN'S  BENCH. 

Hilary  Term,  1855. 

[Reported  by  Samubl  V.  Pbet,  Esq.,  Barrister^t-Law.] 

In  re  Berrt. — January  31. 

Imolvenl — fV<jfi*rant  ofcommitment^-^Retnand*-^ 

SSf4  Vic.  c.  107. 
Where  the  warrant  qf  commitment  for  the  remand 
of  an  insolvent  debtor,  under  the  3  Sf  4  Vic.  cap. 
107,  under  the  hand  of  the  Assistant  Barrister 
for  the  county  where  the  hearing  had  taken  place, 
merely  specified  the  period  of  the  remand  and  the 
name  of  the  detaining  creditor,  but  omitted  to 
state  the  grounds  of  the  remand  or  the  offence  by 
which  the  insolvent  had  disentitled  himself  to  the 
immediate  benefit  of  the  Act.  Held,  upon  a  re* 
turn  to  a  writ  o/' habeas  corpus,  to  be  insufficient, 
and  that  the  prisoner  teas  entitled  to  be  discharged 

from  custody  accordingly. 

Hartigan  on  a  previous  day  had  obtained  a  condi- 
tional order  for  a  writ  o^  habeas  corpus  to  be  directed 
to  the  Governor  of  the  Goal  of  the  County  of  Lime- 
rick, and  other  parties  concerned,  commanding  them 
to  bring  up  the  body  of  Ambros^  Lynch  Berry,  a 
prisoner  then  in  custody  under  a  warrant  of  remand, 
under  the  band  of  the  Assistant  Barrister,  upon  the 
bearing  of  the  matter  of  his  insolvent  petition.  It 
appeared  by  the  affidavit  of  the  insolvent  that  he 
had  been  in  custody  at  the  suit  of  one  Dowling, 
had  petitioned  the  Insolvent  Court,  and  was  set  at 
large  until  the  hearing  at  bail ;  that  on  the  25th 
of  October,  last,  his  petition  came  on  for  hearing 
at  Limerick  Quarter  Sessions,  and  his  discharge 
was  opposed  by  Dowling,  whereupon  an  order  in 
writing  was  made  for  his  remand,  as  follows : 


«  Pursuant  to  the  Act  for  the  Relief  of  Insolvent 
Debtors  in  Ireland,  and  an  Act  of  the  14tb  k  15th 
Vic.  c.  27.  At  a  Court  of  Quarter  Sessions,  before 
the  Assistant  Barrister  for  the  County  of  Limerick, 
holden  at  Limerick,  in  the  County  of  Limerick,  on 
the  25th  day  of  October,  1854,  upon  adjudication 
made  in  the  matters  of  the  several  persons  herein- 
after named  prisoners  in  the  Gaol  of  Limerick,  iti 
said  county,  it  is  ordered  that  the  said  persons  be 
severally  remanded  to  your  custody,  and  be  therein 
kept,  as  to  the  several  detainers  written  opposite 
to  their  respective  names,  for  the  several  periods 
of  time  in  that  behalf  respectively  mentioned,  and 
that  at  the  expiration  of  such  several  and  respective 
periods  they  i)e  severally  discharged  from  your 
custody,  as  to  the  said  detainers,  and  for  ao  keep- 
ing them  in  your  custody,  as  to  the  said  detainers 
respectively,  and  for  so  discharging  them  therefrom, 
as  aforesaid,  this  shall  be  your  sufficient  warrant ; 
and  it  is  further  ordered  that  the  said  prisoners  be 
severally  discharged  from  your  custody  forthwith, 
as  to  the  other  detainers  hereinafter  mentioned, 
and  written  opposite  the  respective  names  of  such 
prisoners;  (Ambrose  Lynch  Berry,  remanded  at 
the  suit  of  Edward  Dowling  for  twelve  months, 
from  9th  August,  discharged  forthwith  as  to  the. 
detainers  of;)  and  for  so  discharging  them  .from 
custody  forthwith,  as  to  the  said  last-mentioned  de- 
tainers respectively,  this  shall  be  your  sufficient  war- 
rant. (Signed)  R.  Tighe,  Assistant  Barrister.  To 
the  Governor  of  the  said  Gaol  of  the  County  of 
Limerick.**  The  above  conditional  order  having 
been  subsequently  made  absolute,  the  prisoner  waa 
this  day  brought  up  on  the  return  to  the  above  writ. 

Hartigan  now  moved  that  the  prisoner  should 
be  discharged  from  custody. — The  committal  is  in- 
sufficient, as  it  does  not  disclose  the  existence  of 
any  jurisdiction  in  the  court  below  to  make  the 
order.  [Lefroy,  C.  J. — Have  you  any.  authority  to 
show  that  we  are  to  presume  that  the  judge  of  the 
Insolvent  Court  acted  without  authority  ?J  Paley 
on  Convictions,  288.  \Lefroy,  C.  J. — Have  you 
got  any  case  to  show  that  where  a  judge  of  record 
had  committed  generally,  we  are  bound  to  presume 
that  hie  has  acted  without  authority  ?  Moore,  J. — 
I  think  that  it  has  been  held,  that  in  the  case  of  a 
committal  by  a  judge  of  an  inferior  court,  it  is  not 
enough  to  commit  generally,  but  it  must  state  the 
alleged  contempt.  No  offence  has  been  specified 
here.  Lefroy,  C.  J. — The  Assistant  Barrister 
should  be  apprised  that  it  is  not  sufficient  merely 
to  state  the  period  of  the  remand,  for  the  Act  gives 
power  to  remand  for  different  periods,  according  to 
the  particular  offence.]  It  would  appear  that  this 
was  the  old  form  of  committal  on  the  offence. 

Per  Cubiam. — The  committal  must  be  quashed, 
and  the  prisoner  discharged  from  custody. 


Jan.  31. 


Security  for  Costs — Practice — Affidavit  of  merits. 
It  is  not  answer  to  an  application  for  security  for 
costsy  that  the  defendants  affidavit  of  merits  upon 
which  the  motion  was  grounded,  admits  that  the 
amount  claimed  in  an  action  is  due,  but  alleges  that 
it  was  tendend  befor$  action  brought,'  i$Msntuch  as 
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rnch  tender,  if  proved  under  a  plea  thereof,  will 

be  a  valid  and  meritorious  defence. 
Walker  moved  that  the  plaintiff,  who  resided  out 
of  the  jurisdiction,  should  give  security  for  costs. 
The  affidavit  alleges  that  ddTendant  has  a  just  de- 
fence to  the  action  on  the  ground,  that  before  the 
writ  was  issued  he  tendered  the  amount  which  was 
due. 

Ormshy  contra. — The  affidavit  admits  the  va- 
lidity of  the  plaintiff's  demand,  and  does  not  war- 
rant this  application. 

Letrot,  C.  J. — The  defendant  is  entitled  to  se- 
curity for  costs,  for  although  he  confessedly  owes 
the  plaintiff  something,  he  tendered  it,  and  may  by 
his  defence  insist  upon  that  tender.  We  cannot 
try  this  question  upon  affidavits. 

Motion  granted. 

— ♦ — 

COURT  OF  COMMON  PLEAS. 

[Reported  by  William  Ropbb,  Esq.  and  Theodore 
Rtland,  Esq.  Barristera-at-Law.] 

HiLART  Term,  1855. 
Dickson  v.  Capbs»  Stewart,  and  Tyrrell. — 

Nov.  24,  25,  and  Jan.  15,  16. 
New  trial — Judicial  mistake — 3  S^  4  Vic.  cap.  107. 

An  action  of  trespass  will  not  lie  against  a  princi' 
pal,  or  his  attorney,  who  act  upon  the  order  of  a 
court  of  competent  jurisdiction,  and  who  areguiUy 
of  no  irregularity,  even  though  such  order  be 
wholty  illegaL 

The  following  were  the  facts  *. — The  plaintiff  had 
been  defendant  in  an  action  at  the  suit  of  Capes 
and  Stewart,  who  were  two  of  the  defendants  in 
the  present  action,  and  had  been  arrested  under  an 
execution  which  issued  on  the  judgment  obtained 
by  them  in  that  cause,  and  lodged  in  the  Marshal- 
sea  ;  he  continued  there  for  21  days,  and  not  hav- 
ing satisfied  the  judgment,  and  having  refused  to 
file  his  schedule  as  an  insolvent.  Capes  and  Stewart 
applied  to  the  Insolvent  Court  under  the  provisions 
of  the  19th  section  of  3  &  4  Vic,  cap.  107,  for 
an  order  to  vest  the  estate  and  effects  of  the  pri- 
soner in  the  provisional  assignee.  On  the  8th 
of  December  an  order  of  the  Insolvent  Court 
was  made  directing  Dickson  to  file  his  schedule; 
and,  not  having  done  so,  on  the  24th  December, 
1652,  by  a  further  order  of  that  court,  the,  pri- 
soner, Dickson,  was,  on  the  motion  of  Mr.  M'Nally, 
acting  in  that  court  for  Capes  k  Stewart,  ordered  to  be 
committed  to  the  Richmond  Bridewell  for  contempt, 
and  he,  on  this  occasion,  showed  cause  against  his 
committal  to  that  prison,  which,  however,  was  dis- 
allowed. The  warrant  for  his  committal  having 
been  made  out,  Mr.  M*Nally  informed  the  officer 
of  the  court  that  it  was  ready — lodged  it  with  him 
— and  directed  him  to  act  on  it  Dickson  was  ac- 
cordingly confined  in  the  Richmond  Bridewell  from 
the  7th  of  February  until  the  9th  of  May,  1853, 
when  he  was  discharged  by  the  Court  of  Queen's 
Bench  on  a  return  to  a  writ  of  habeas  corpus,  that 
court  deciding  that  the  warrant  of  the  Insolvent  I 
Court  was  bad,  and  that  the  Richmond  Bride- 
well was  not  the  proper  prison  for  his  being  'Com-  t 
mitted  to.     II •  then  brought  an  action  of  tre^ipass 


for  assault  and  false  imprisonment  against  Messrs. 
Capes  and  Stewart,  and  also  against  Mr.  Tyrrell, 
their  attorney  in  that  action.  Tyrrell  pleaded  se- 
parately from  Capes  and  Stewart,  but  the  plea  in 
both  instances  was  the  same,  viz.,  a  traverse  of  the 
assault  and  imprisonment.  On  the  trial,  during  the 
after  sittings  of  Michaelmas  Term,  the  jury,  on  the 
above  facts  being  proved,  but  no  malice  shown, 
found  a  verdict  for  Dickson,  with  £200  damages. 
Subsequently  the  defendants  obtained  a  conditional 
order  to  set  aside  the  verdict,  and  for  a  nonsuit,  on 
several  points  reserved,  and  for  a  new  trial  on  the 
ground  of  excessive  damages. 

J.  D.  Htzgerald,  Q.  C,  (with  whom  were  J.  T. 
Ball,  Q'C,  and  Mackey,)  now  showed  cause. — The 
order  of  committal  to  the  Richmond  Bridewell  is 
confessedly  illegal,  and  the  parties  who  procured  it 
to  be  acted  on  are  guilty  of  false  imprisonment. 
The  judicial  acts  of  the  Insolvent  Court  ceased 
with  the  making  out  of  the  warrant,  and  the  ille- 
gal acts  of  the  defendants  commenced  when  they 
procured  that  warrant  to  be  acted  on  by  paying 
the  fees,  and  putting  the  officer  of  justice  in  mo« 
tion.  The  position  of  all  the  defendants  is  the 
same  when  Tyrrell  is  proved  as  acting  for  the 
principals  through  M'Nally.  The  case  of  Green 
V.  Elyie^  (5  Q.  B.  99,)  is  identical  with  the  present 
case,  and  Tyrrell  here  is  in  exactly  the  same  position 
as  Toulmin  was  there;  and  though  the  form  of 
action  here  is  **  trespass,**  and  in  that  **  case,"  yet 
there  is  no  difierence  when  it  is  shown  that  the  at- 
torney is  active  in  procuring  the  arrest.  In  tres- 
pass all  are  principals,  and,  in  cases  of  this  descrip* 
tion,  there  is  no  real  distinction  between  the  attor- 
ney and  the  client,  for,  in  the  language  of  the  com- 
mon law,  the  client  appears  in  court,  arid  puts  the 
attorney  in  bis  place.  [^Torreus,  J. — There  is  this 
difference — that  the  attorney  has  no  benefit  flow- 
ing from  success,  while  the  client  has.]  This  is 
not  a  case  of  malicious  prosecution,  where  that 
would  apply.  The  defendant,  Stewart,  acting  with 
M*Nally,  procured  the  order  to  be  acted  on,  and  it 
is  as  illegal  as  though  it  had  ordered  him  to  be 
transported  for  seven  years,  and  the  suing  out  and 
acting  upon  such  order  renders  them  liable.  The 
answer  made  in  all  the  cases  similar  to  the  present 
is,  It  is  your  misfortune  to  have  done  this.  |  They 
cited  Green  v.  Elyie,  (5  Q.  B.  90);  Kinning  v. 
Buchanan^  (8  Com.  B.  271);  Sedley  v.  Suther- 
land, (3  Esp.  202) ;  Barker  v.  Braham,  (3  Wils. 
376);  Codrington  v.  Lloyd,  {%  Ad.  &  Ell.  449); 
Bates  v.  Pilling,  (6  Barn.  &  Cres.  38)  ;  Ex  parte 
Kinning,  (4  Com.  B.  507) ;  Bryant  v.  Glutton,  (I 
Mee.  k  W.  408) ;  West  v.  Smallwood,  (3  Mee.  k 
W.  419)  ;  The  Marshalsea  case,  (10  Coke.  K.  76, 
A.);  Houlden  v.  Smith,  (14  Q.  B.  841);  Coomer 
V.  Latham,  (16  Mee.  k  W.  713.)] 

Hamilton  Smythe,  Q.  C,  and  C.  KeUy,  for  Tyr- 
rell. 

M^Donngh,Q.C,,  BndNapier,Q.C,,  for  Capes  and 
Stewart.— The  verdict  is  illegal,  and  the  damages 
excessive.  Price  v.  Severn,  (7  Bing.  316);  Jones  v. 
Sparrow,  (5  T.  R.  257.)  By  the  3  &  4  Vic.  c.  1 07, 
s.  19,  where  any  party  having  property  remains  in 
custody  for  21  days  without  satisfying  the  debt,  the 
creditor  is  empowered  to  petition  the  Insolvent 
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Court  that  the  debtor  be  ordered  to  Die  a  schedule; 
that  coarse  was  taken  here,  and  the  error,  if  error 
there  be,  is,  that  the  Insolvent  Court  proceeded 
inverso  ordiney  and  committed  the  plaintifT  to  the 
ivrong'gaol,  and  the  plaintiff  has  obtained  this  benefit 
by  mistake,  that  if  he  had  not  been  transferred  to 
the  Richmond  Bridewell  he  would  have  remained  to 
this  day  in  the  Marshalsea,  or  would  have  paid  the 
debt.  No  appeal  was  made  to  the  Chancellor,  or 
to  any  of  the  judges  to  set  aside  the  order.  The 
Insolvent  Court  is  a  court  of  competent  jurisdiction, 
and  its  order  is  imperative  on  the  Marshal.  There 
has  not  been  shown  any  interference  on  the  part  of 
Capes  and  Stewart,  nor  on  the  part  of  Tyrrell. 
M*Nally  was  the  acting  party,  and  he  is  not  sued. 
If  the  party  proceeds  irregularly  he  is  liable,  but  if 
the  court  having  jurisdiction  proceed  inverso  ordine^ 
he  is  not  liable.  The  foundation  of  the  action  of 
trespass  is  the  taking  without  authority — per  Mr. 
Justice  Williams  in  giving  judgment  iu  Codrington 
y,  Lloyd,  (8  A.  &  E.  449.)  The  order  of  the  court, 
however  erroneous,  is  a  justification  to  the  parties. 
There  is  this  distinction  between  irregular  proceed- 
ings and  those  inverso  ordinsy  that  in  the  first  the 
party  is  liable,  in  the  latter  he  is  not.  [^Monahan^ 
C.  J. — Have  you  any  authority  for  the  distinction 
between  inverso  ordine  and  irregularity  ?  Mr.  Fitz- 
gerald says,  that  if  the  court  has  no  jurisdiction  to 
deal  with  the  matter  before  it,  it  is  not  inverso  or^ 
dine^  but  a  nullity.  You  say,  that  if  the  court  have 
jurisdiction,  but  go  beyond  it,  it  is  inverso  ordine; 
what  authority  is  there  for  this  ?]  The  Marshal' 
sea  case,  (10  Coke,  76,  A,)  shows  that  in  England 
erroneously  is  considered  inverso  ordine*  Carratt 
V.  Morley,  (  L  Q.  B.  1 9  )  is  in  point.  Green  v.  Elgie  is 
dfstinguishafcle  from  the  present  case.  •  [Monakan, 
C.  J, — I  do  not  understand  why  the  mere  delivery 
of  the  warrant  to  the  officer  should  make  the  party 
a  trespasser,  if  the  obtaining  of  it  were  lawful.] 
The  party's  liability  only  arises  from  his  own  irre- 
gularity; all  the  cases  establish  this  except  SryatU 
V.  Clutton,  which  is  a  misreport.  [The  following 
cases  were  cited: — Price  v.  Severn,  (7  Bing.  316); 
Jones  v.  Sparrow,  (5  Term  R.  257) ;  Phillips  v. 
Byron,  (I  Strange,  608);  Prentice  v.  Harrison, 
(4  Q.  B.,  N.  8.,  85ii) ;  Cameron  v.  Lighlfoot,  (2 
Wm.  Bl.  1192);  Marshalsea  case,  (10  Rep.  76, 
A);  Carratt  y.  Motley,  (1  Q.  B.  19);  Cooper  y. 
Harding.  (7  Q.  B.  928) ;  Barber  v.  RoUinson,  (1 
Cr.  &  Mees.  330.)] 

Jan,  22. — Monahan,  C.  J.  now  delivered  the 
judgment  of  the  court.^ — After  stating  the  facts 
already  mentioned,  his  lordship  proceeded — After 
giving  this  case,  which  is  one  of  great  importance, 
our  best  consideration,  we  are  of  opinion  that  the 
action  does  not  lie,  and  that  the  plaintiff  must  be 
nonsuited.  The  case  has  been  very  well  argued, 
and  a  great  many  authorities  referred  to,  appa- 
rently of  a  conflicting  character,  but  we  do  not 
think  there  exists  any  difficulty  in  reconciling  them. 
In  the  case  of  Barker  v.  Braham  and  Norwood, 
(3  Wils.  368),  an  action  was  brought  against 
Braham  for  false  imprisonment,  and  the  nature  of 
the  proceedings  were  these : — The  plaintifi^s  hus- 
band having  been,  before  his  death,  indebted  to 
the  defendant  Braham,  upon  a  bond,  in  the  sum  of 


£400,  and  the  plaintiff  having  obtained  letters  of 
administration  to  bim,  the  defendant,  Braham,  em- 
ployed Norwood  as  her  attorney,  to  bring  an  ac- 
tion on  the  bond  against  Mrs.  Barker,  as  administra- 
trix of  her  husband,  and  having  obtained  judgment 
by  default  for  £400,  to  be  levied  off  the  goods  and 
chattels  of  the  deceased  husband,  if  she  had  so 
much,  and  if  she  had  not,  then  to  be  levied  upon 
the  proper  goods  and  chattels  of  Mrs.  Barker. 
Norwood  accordingly  sued  out  a  writ  of^.  fa^  bj 
which  the  sum  of  £164  of  the  goods  of  the  de- 
ceased husband  was  levied,  and  there  was  a  return 
of  nulla  bona  as  to  any  other  of  his  goods.  A  eo. 
sa,  then  issued,  and  the  defendant's  person  was  ar- . 
rested,  the  judgment  not  warraDting  such  arreat. 
There  the  court  held  that  an  action  lav  against  the 
attorney  as  well  as  against  the  principal.  The  next 
case  is  theit  of  Bates  v.  PilUng,  (6  Barn.&Cress.  38)^ 
and  in  that  case  the  court  held  that  both  the  prin- 
cipal and  his  attorney  were  liable,  but  there  the 
execution  was  issued  after  the  d^bt  was  paid,  and 
the  facts  were  different  from  the  present  case.^ 
There  are  several  cases  which  establish  the  general 
rule,  that  a  party  to  an  illegal  writ  is  liable  finr 
anything  done  under  that  illegal  writ.  In  Coomer 
V.  Latham,  (16  Mees.  &  Wels.  713),  the  only  plea 
was  the  general  issue,  and  the  Coart  of  Exchequer 
there  held  that  if  the  acts  of  the  defendant  lead,  in 
the  regular  course  of  (Nroceeding,  to  the  i<»uing  of 
the  warrant,  it  is  the  same  as  if  he  Irad  directly  au* 
thorized  its  issuing,  and  that  he  i»  bound  to  justify ;. 
but  the  judgment  of  the  court  went  on  this  point, 
that  if  the  defendant  had  pleaded  a  justificHtion  lie 
had  ample  grounds  to  sustain  it,  but  having  only 
pleaded  the  general  issue,  he  was  liable.  In  Kiu' 
ning  v.  Buchanan,  (8  Com.  Bench,  271, J  there 
were  two  pleas — not  guilty,  and  a  juRtification  ;  a 
replication  was  filed.  The  case  went  to  trial,  and 
there  was  a  verdict  for  the  plaintiff  on  the  plea  of 
the  general  issue,  and  the  evidence  was  sufficient 
on  that  issue  to  warrant  that  verdict;  wc  have, 
however,  no  means  of  knowing  what  evidence  the 
defendant  gave  of  his  innocence  on  the  justification 
issue,  and  the  court  did  not  think  he  had  well  jus- 
tified, inasmuch  as  he  justified  under  a  warratit 
which  was  bad.  So  here,  if  the  defendants  had 
been  obliged  to  justify  they  could  not  have  done 
so,  the  warrant  being  bad.  But  the  question  ii> 
this  case  is,  whether  a  party  employing  an  attorney 
in  tfie  Insolvent  Court,  when  the  court  makes  a 
bad  order,  and  that  attorney  delivers  that  order 
to  the  officer^  this  party  is  responsible.  The  case 
of  Carratt  v.  Morley  is  important  on  this  question* 
There  the  action  was  brought  against  three  sets  of 
persons — the  original  plaintiff,  the  Commissioners 
of  the  Court  of  Requests,  and  the  Sergeant  of  the 
Court.  The  judge  who  tried  the  case  thought  no 
action  lay  against  the  principal,  imd  doubted  as 
regarded  the  commissioners,  but  considered  that  the 
officer  of  the  court  was  liable.  Tlie  Court  of 
Queen's  Bench  decided  that  the  principal  was  not 
liable,  as  he  only  stated  his  case  to  the  commit 
sioners ;  but  held  that  both  the  commissioners  and 
the  officer  were  responsible,  the  latter,  however^ 
only  because  the  warrant  was  bad  in  form,  but 
thought  ti>at  had  the  warrant  been  good  in  form  he 
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would  DOt  have  been  liable,  as  he  was  bound  to 
obey  the  order  of  the  court.  The  next  case  is 
Green  v.  Elgie^  (5  Q.  B.  99),  and  on  this  case  both 
parties  here  rely,  and  the  facts  there  were  some- 
thing like  the  present.  I  have  read  the  pleadings 
from  the  brief  which  Mr.  Napier  furnished  to  the 
court,  and  as  it  gave  all  the  facts,  the  report  of  the 
case  appears  accurate.  [His  Lordship  then  stated 
the  facts  of  that  case  and  proceeded.]  In  the 
course  of  the  proceedings  Elgie  opposed  them,  and 
this  I  think  material ;  then  followed  an  appeal, 
which  was  refused  with  costs,  and  it  was  for  these 
costs  that  Green  was  imprisoned,  and  he  remained 
ID  prison  for  six  or  seven  years*  During  his  im- 
prisonment an  application  was  made  to  discharge 
him,  which  was  opposed  by  Elgie  and  refused. 
Subsequently  another  application  for  his  discharge, 
OQ  a  writ  of  habeas  corpus,  was  made,  and  was  op- 
posed by  Toulmin,  the  attorney,  and  on  this  occa- 
sion be  was  discharged,  because  the  warrant  was 
informal  on  the  face  of  it.  That  case  was  like  the 
present  as  regards  the  principal,  and  the  pleas 
were  the  same  as  here,  and  Mr.  Justice  Coleridge, 
who  tried  the  case,  directed  a  verdict  for  Elgie, 
but  left  the  case  to  the  jury  as  regarded  the  attor- 
ney, and  suggested  that  there  was  evidence  that 
Toulmin  was  actuated  by  malice.  The  result 
was  a  verdict  for  Elgie,  and  against  Toulmin, 
and  I  confess  I  cannot  see  upon  what  grounds  it 
shonld  have  been  so.  Another  case  has  been  re- 
ferred to,  and  which  appears  to  us  very  like  the 
present,  viz..  Cooper  v.  Harding,  (7  Q.  B.,  928,) 
and  it  is  even  a  stronger  case  than  the  present,  and 
differs  only  in  one  particular — there  both  the  defen- 
dants, who  were  attorneys,  urged  the  issuing  of  the 
warrant,  but  the  commissioner,  who  appeared  to 
think  the  warrant  not  quite  right,  told  them  they 
roust  take  it  at  their  peril.  They  said  they  would, 
and  told  the  officer  the  warrant  was  ready,  and  de- 
aired  him  to  execute  it;  and  the  only  difference 
between  the  two  cases  is^  that  here  M'Nally  ctctU' 
ally  delivered  the  warrant,  while  there  they  only 
told  the  officer  it  was  ready,  and  told  him  to  exe- 
cute it  We  think  there  is  no  substantial  differ- 
ence between  the  two  acts,  and  that  it  would  be  a 
triffing  with  justice  to  hold  that  there  was.  Upon 
a  careful  consideration  of  all  the  cases  we  have 
been  referred  to,  we  think  the  plaintiff  here  ought 
to  have  been  nonsuited,  and  accordingly  now  di- 
rect that  a  nonsuit  be  entered — but,  as  thete  was 
great  difficulty  in  the  case,  we  give  no  costs. 

Nonsuit  accordingly.' 


Dunne  v,  Coopbr. — Jan,  24. 
Pleading —  Uncertainty — 9  Geo,  4,  c.  56^ 
16<5-17  Vice.  118. 
A  defence  to  a  plaint  for  assault  and  false  imprison^ 
ment,  which  professed  to  deny  and  justify,  but 
which  left  it  uncertain,  uhether  the  justification 
extended  to  the  act  of  the  defendant,  or  of  the  ma- 
gistrate  and  constable  by  whom  the  plaintiff  was 
arrested,  was  set  aside  for  uncertainty. 
The  summons  and  plaint  contained  four  counts  : — 
first,  for  tsespass  and  assault ;  secondly,  for  forcing 
plaintiff  along  tlie  public  streets,  and  falsely  impri- 


soning him ;  thirdly,  for,  without  reasonable  or  pro- 
bable cause,  procuring  bills  to  be  found  by  the 
Grand  Jury  at  the  Commission  of  Oyer  and  Ter- 
miner, and  arraigning  him  thereon ;  fourthly,  for 
maliciously  employing  an  attorney  and  counsel  to 
prosecute  defendant  at  said  commission. 

The  defence  was  in  effect  as  follows :  "  Saith  he 
did  not  make  an  assault  on  the  plaintiff  as  alleged 
in  the  introductory  part  of  said  writ  of  summons 
and  plaint.  And,  in  reference  to  the  other  charges 
in  said  plaint  against  this  defendant  for  seizing,  and 
forcing,  and  compelling  the  said  plaintiff  to  go  from 
the  dwelling-houses  in  said  plaint  mentioned,  and 
along  the  public  streets  to  the  Head  Police  Office, 
and  then  and  there  detaining  and  imprisoning  the 
plaintiff  wit hont  any  just  or  probable  cause  for  so 
doing,  and  then  and  there  falsely  charging  the  plain- 
tiff with  wilfully  and  maliciously  dilapidating  the 
.premises  in  said  plaint  mentioned,  and  for  the  de- 
taining said  plaintiff  in  prison  in  said  police  office, 
and  without  any  probable  cause  for  so  doing,  caus- 
ing the  plaintiff  to  be  conveyed  in  the  Prison  Van 
to  Richmond  Bridewell,  and  for  having  there  im- 
prisoned the  plaintiff  without  just  cause,  and  for 
having  without  reasonable  or  probable  cause  for  so 
doing,  caused  the  plaintiff  to  be  indicted  at  the 
Commission  of  Oyer  and  Terminer,  and  for  having 
arraigned  plaintiff  thereat,  and  for  having  mali- 
ciously employed  nn  attorney  and  counsel  to  pro- 
secute the  plaintiff  on  the  trial  of  said  indictment, 
saith,  that  being  agent  to  one  T.  G.,  who  was  and 
is  the  landlord  of  the  premises  in  said  plaint  men- 
tioned, and  having  been  credibly  informed  that 
waste  and  dilapidation  was  being  committed  on  the 
said  premises  by  the  persons  in  occupation  thereof, 
or  by  persons  colluding  with  them,  defendant  hav- 
ing reasonable  and  probable  cause  for  so  doing,  and 
having  duly  made  an  affidavit  of  the  grounds  of  his 
information  and  belief  of  such  waste  being  com- 
mitted, obtained  from  Thomas  Magee,  Esq.,  one  of 
the  magistrates  of  the  Head  Police  Office,  a  cau- 
tionary notice,  signed  by  the  said  magistrate,  ad- 
monishing all  persons  concerned  not  to  proceed 
with  such  waste  and  spoliation  to  said  dwelling- 
houses  until  his  special  leave  in  writing  for  that 
purpose  should  be  first  procured.''  The  defence 
then  averred  service  of  said  notice  on  the  pkintiff 
personally,  and  the  posting  of  same,  and  proceeded  : 
*'  Saith  that  notwithstanding  the  service  and  post- 
ing of  such  notice  as  aforesaid  the  said  plaintiff, 
with  divers  persons  in  his  employment,  having 
wrongfully  persisted  in  such  waste  and  spoliation 
to  said  houses,  this  defendant,  having  made  a  fur- 
ther affidavit  of  said  facts,  obtained  a  special  war- 
rant, signed  by  Thomas  Magee,  tinder  the  provi- 
sions of  the  26th  sect,  of  9  Geo.  4,  c.  56,  directed  to 
one  Patk.  Barnes,  a  constable  in  the  Dublin  Metro- 
politan Police,  for  the  apprehension  of  all  persons 
who  might  be  found  dilapidating  the  said  premises. 
And  defendant  further  saith,  that  the  said  constable, 
by  virtue  of  said  warrant,  legally  arrested  the  said 
plaintiff,  who,  at  the  time  of  such  arrest,  was  unlaw- 
fully employed  in  removing  and  carrying  off  the  tim- 
ber of  the  said  dwelling-house  in  said  plaint  mention- 
ed therefrom,  and  then  conveyed  him  to  the  police 
office,  and  afterwards,  by  order  of  the  magistrate  pre- 
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•iding,  to  the  Bridewell  in  said  plaint  mentioned, 
as  be  lawfully  might,  and  having  just  and  probable 
cause  for  such  arrest  and  detainer  for  the  reasons 
aforesaid."  The  defence  then  proceeded  to  deny 
that  the  defendant  was  actuated  by  any  improper 
or  sinister  motives  in  endeavouring  to  procure  the 
plaintiff's  conviction,  or  that  he  maliciously  em- 
ployed an  attorney  or  counsel  to  act  in  the  pro- 
secution of  plaintiff,  but  averred,  that,  being  bound 
to  prosecute  the  plaintiff,  he  acted  as  his  own  at- 
torney, and  employed  counsel  to  prepare  the  indict- 
ment, as  he  lawfully  might,  and  having  reasonable 
and  probable  cause  for  ^o  doing. 

M^Donaghf  Q.  C.»  (with  whom  was  B,  CoXy)  ap- 
plied to  set  aside  the  defence  as  embarrassing  and 
uncertain,  and  on  other  grounds  which  wouUl  amount 
under  the  late  system  of  pleading  to  grounds  of  spe- 
cial demurrer. — No  issue  can  be  taken  on  this  de- 
fence ;  it  is,  in  fact,  only  an  argumentative  general 
issue.  The  defendant  does  not  deny  the  charges 
contained  in  the  plaint  directly ;  he  does  not  say, 
/did  not  arrest  him — /did  not  imprison  hjm,  &c.; 
but — the  constable  arrested  him — the  magistrate  im- 
prisoned him ;  and  it  is  uncertain  whether  it  is  the 
act  of  the  defendant,  or  of  the  magistrate  and  consta- 
ble, that  is  justified.  The  defendant  does  not  bring 
himself  within  the  26th  section  of  the  9  Geo.  4f,  c. 
56,  by  any  of  the  essential  averments — and,  even  if 
he  did,  the  defence  only  amounts  to  the  general  is- 
sue. [Stonahant  C  J. — My  objection  to  the  plea 
is,  that  I  cannot  say  whether  it  amounts  to  the  ge- 
neral issue  or  not]-  The  defence  only  states  that 
the  defendant  was  the  motive  power;  it  is  also 
double,  and  open  to  general  demurrer. 

J.  D.  Fitzgerald,  Q.a(with  him  J.  F.  Walker) 
—If  the  objection  to  this  defence  be  tantamount  to 
special  demurrer,  it  conuot  be  entertained  now,  as 
It  would  be  repealing  the  Common  Law  Procedure 
Act ;  the  plaintiff  must  go  further,  and  show  how 
be  is  embarrassed.  The  precedent  of  the  summons 
and  plaint  was  taken  from  that  in  Cantwell  v.  Can- 
nocky  (6  Ir.  Jur.151 8r  1 53,)  and  the  language  is  most 
embarrassing.  The  defence  is,  first,  a  denial  of  the 
assault — and  then  a  justification  under  the  Act  of 
Geo.  4.  [Monahanf  C.  J, — The  difficulty  here  is, 
the  uncertainty  whether  you  intend  to  justify  your 
own  act  in  imprisoning  the  plaintiff,  or  only  the  act 
of  the  constable ;  and  it  is  difficult  to  say  whether 
it  is  a  plea  of  not  guilty  or  of  justification,  and  the 
very  circumstance  that  any  argument  can  be  raised, 
whether  it  be  a  plea  of  justification  or  of  the  gene- 
ral issue,  makes  it  calculated  to  embarrass.]  It  is 
•imply  a  special  plea  professing  to  justify  the  act 
oomplained  of.  The  notice  does  not  point  out  any 
of  the  objections,  and  a  ruling  against  us  would  be 
to  give  the  plaintiff  the  benefit  of  a  special  demur- 
rer, without  specifying  the  grounds.  The  objection 
here  should  be  by  general  demurrer  if  the  statut- 
able defence  be  bad. 

Per  Coriam. — The  defence  must  be  set  aside 
for  uncertainty.  The  first  part  of  it  would  appear 
to  deny  the  assault,  and  the  latter  part  to  justify  the 
imprisonment ;  but  the  middle  part  would  lead  to 
the  impression  that. what  the  defence  contemplated 
waSy  that  the  defendant  merely  put  the  law  in  mo- 
tion, and  that  the  illegality  was  that  of  the  magis- 
trate and  constable — and  for  this  uncertainty  it 


must  be  set  aside,  with  liberty,  however,  to  amend. 
If  we  thought  this  objection  was  tantamount  to  a 
general  demurrer  we  should  have  directed  the  plain- 
tiff to  demur — but  we  do  not  think  it  is. 

Defence  set  aside,  with  costs. 

— ♦ — 

COURT  OF  EXCHEQUER. 

Hilary  Term,  1855. 

f  Reported  by  John  Norwood,  Esq.  Barriater-at-Law.} 

Elliott  v.  Elliott  and  another. — Jan.  27. 

Amendment  of  record  of  judgment 
The  court  will  give  liberty  to  amend  the  record  of 
the  judgment  on  consent^  if  it  appear  that  there 
are  no  judgments  against  the  defendant  stibse^ 
queni  to  the  one  sought  to  be  amended, 

Carson  applied  that  the  plaintiff  might  be  at  liw 
berty  to  amend  the  record  of  the  judgment  entered 
up  in  this  case,  by  substituting  the  sum  of  £177  for 
that  of  £127,  for  which  judgment  was  erroneously 
stated  to  have  been  recovered.  The  bond  and  war- 
rant of  the  defendants  was  for  the  penal  sum  of 
£177,  and,  through  a  mistake  arising  from  tiie  it- 
legibility  of  the  writing  in  the  document,  a  judg- 
ment had  been  entered  for  the  sum  of  £127.  Thena 
had  also  been  a  hcire  facias  to  revive  tlie  judgment, 
and  judgment  of  fevrvor  had  been  entered  up  for 
the  wrong  sum. 

Greene,  B. — Let  the  mistake  be  rectified  on  tire 
original  record  of  the  judgment  as  well  as  on  the  re- 
vivals, a  consent  baring  been  given  with  that  inten- 
tion, if  on  a  general  search  it  appears  ttiat  there 
are  no  judgments  affecting  the  estate  of  tire  defeir- 
dant  subsequent  to  the  one  in  question. 

Jiule  a^eoi^inglt^. 


Uniacke  r.  Downing. 
Application  to  stay  proceedings — Affidavit  of  defen^ 

dant — ^*-J%ist  and  legal  defence  on  the  merits,** 
In  an  affidavit  on  which  a  defendant  gi'ounds  an 

application  that  proceedings  should  be  stayed  tin- 

til  the  plaintiff  gives  security  for  costs,  he  must 

state  facts  sufficient  to  satisfy  the  court  that  theit 

is  a  good  defence  on  the  merits, 
R,  R,  Warren  moved,  on  behalf  of  the  defendant, 
that  the  proceedings  in  this  cause  be  stayed  until 
the  plaintiff  gives  security  for  costs.  The  atfidavit 
of  the  defendant's  attorney  stated  that  the  plaintiff 
was  resident  at  Anglesea,  in  North  Wales,  was  pos- 
sessed of  no  property  within  the  jurisdiction  of  the 
court,  and  that  the  defendant  "  had  a  just  and  legal 
defence  upon  the  merits "  against  the  action. 

Exham  contra. 

Pennefather,  B. — It  is  not  sufficient  merely  to 
state  in  the  affidavit  that  there  is  a  just  and  legal 
defence  on  the  merits;  there  must  be  facts  set 
forth  satisfactorily  to  show  the  court  that  such  is 
the  case.  On  a  former  occasion,  when  the  court 
laid  down  that  rule,  m^  brother  Richards  was  not 
present,  but  he  concurs  in  the  propriety  of  making 
it.  We  will  not  make  any  rule  on  the  motion,  the 
costs  of  the  motion  to  be  costs  in  the  cause  if  the 
plaintiff  succeed  in  the  action. 

No  rule  on  the  moti^ 


*on* 
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COURT  OF  CHANCERY. 

[Reported  by  BecbsrL.  Fleming,  Esq.,  Barrister-at-Law.] 

BouRKE  V,  Kanb  and  OTHERS. — Jan,  22. 

Will — Minor — Maintenance-^Legacy — Interest 

A  testator  who,  before  Ms  deaths  had  adopted  his 
niece  at  the  age  of  three  yearst  and  maintained 
her  as  an  inmate  of  his  family  until  his  death, 
made  the  following  bequest  r  "  I  give,  devise,  and 
bequeath,  and  hereby  charge  upon  all  nvu  afore^ 
said  lands  and  premises  to  my  niece  D  B  the  sum 
of  £3000  sterlinr,  to  be  payable  to  her  upon  her 
marriage  with  the  consent  of  my  wife  AMU; 
but  in  case  of  her  manying  without  such  consent 
in  the  lifetime  of  my  said  wife^  the  said  charge  of 
£3000  it  to  merge  in  the  inheritance,  and  1 
hereby  charge  thereon,  and  give  to  her  the  sum 
of  one  shilling  and  no  more.  It  is  my  wish  and 
will  that  my  said  niece  D  H should  live  and  reside 
at  Queensborough  with  my  said  wife/*  The  tes- 
tator also  bequeathed  to  a  brother  and  sister  of 
D  B,  an  annuity  of  £\00  per  annum,  direct- 
ing  that  it  should  be  payable  out  of  certain  lands 
and  at  certain  times*  At  the  time  of  the  testa- 
tof^s  death  D  B  was  nineteen  years  of  age  and 
unmarried,  A  petition  having  been  presented  by 
herfoi*  the  purpose  of  enforcing  payment  of  inte- 
rest upon  the  sum  of  £3000  by  way  of  mainte^ 
nance.  Held,  that  she  was  not  entitled  to  interest* 
upon  that  sum. 

The  petition  io  this  case  was  filed  for  the  purpose 
of  carrying  into  effect  certain  provisions  in  the  will 
of  Martin  Honan  deceased.  The  petitioner,  Delia 
Bourke,  whose  mother  was  sister  of  the  testator, 
bad  been  taken  into  his  bouse  by  the  latter^who 
had  no  children  of  his  own,  when  only  three  years 
of  age,  a  few  weeks  after  her  mother's  death,  on 
account  of  the  inability  of  her  father  to  provide 
for  her,  and  had  been  maintained  and  educated 
by  him  until  his  death,  she  having  no  other  means 
of  support.  The  testator,  who  was  possessed  of 
considerable  real  and  personal  estate,  made  his  will 
in  the  year  1848,  and  after  various  devises  and  be 
quests  of  his  real  and  personal  property,  he  made  the 
following  bequest  to  the  petitioner :  "  I  further  give, 
devise,  and  bequeath,  and  hereby  charge  upon  all 
my  aforesaid  lands  and  premises  to  my  niece,  Delia 
Bourke,  the  sum  of  £3000  sterling,  to  be  payable 
to  her  upon  her  marriage  with  the  consent  of  my 
wife  Anna  Maria  Honan  ;  but  in  case  of  her  mar- 
rying without  such  consent  in  the  lifetime  of  my 
said  wife,  the  said  charge  of  £3000  is  to  merge  in 
the  inheritance ;  and  I  hereby  charge  thereon  and 
give  to  her  the  sum  of  one  shilling  and  no  more. 
It  is  my  wish  and  will  that  my  said  niece,  Delia 
Bourke,  should  live  and  reside  at  Queensborough 
with  ray  said  wife  Anna  Maria  Honan."  The  pe- 
titioner had  continued  to  reside  at  the  testator's 
house  until  his  death,  at  which  time  she  was  nine- 
teen years  of  age  and  unmarried,  and  had  been 
always  regarded  as  his  adopted  child  ;  and  after  his 
death  she  applied  to  his  personal  representatives  (of 
whom  his  widow,  who  was  also  residuary  legatee, 
was  one,)  to  have  the  legacy  of  £3000  secured  out 
of  the  personal  estate  of  the  testator,  and  for 


interest  thereupon,  which  they  refused,  upon  tbe 
ground  that  the  legacy  was  contingent  upofi  the 
marriage  of  the  petitioner  with  the  consent  of  the 
residuary  legatee ;  that  it  was  payable  out  of  the 
real  and  not  the  personal  assets,  and  that  the  lega- 
tee was  not  entitled  to  interest  thereupon  for  her 
maintenance;  but  the  petitioner  relied  upon  the 
provision  in  the  will  that  she  was  te  reside  at  the 
testator's  house  (no  obligation  to  support  her 
being  imposed  upon  the  widow),  as  indicating  an 
intention  that  she  should  have  the  means  of  support. 
The  testator  had  also  bequeathed  to  the  brother  and 
sister  of  the  petitioner  an  annuity  of  £1 00  to  each  for 
life,  chargeable  upon  certain  lands  therein  named, 
and  payable  upon  certain  days,  directing  that  the 
first  payment  should  be  made  on  the  first  of  those 
days  that  should  happen  after  the  testator's  death. 
The  petition  prayed  a  declaration  that  the  petitioner 
was  entitled  to  interest  upon  the  legacy  of  £3000 
from  the  day  of  the  death  of  the  testator,  and  that 
an  account  should  be  taken,  and  that  the  respon- 
dents, as  devisees  of  the  real  estate,  should  be  di- 
rected to  pay  petitioner  what  should  appear  due  at 
foot  of  such  account,  and  that  if  the  respondents 
should  not  admit  assets  sufficient  to  pay  the  same, 
that  an  account  should  be  taken  of  tbe  testator's 
real  and  personal  estate. 

Martley,  Q,C,,  in  support  of  the  petition — The 
position  of  the  testator  in  regard  to  the  petitioner 
during  his  life,  and  tbe  fact  that  the  latter  has  not 
married  since  his  death,  entitle  her  to  the  interest 
upon  the  sum  of  £3000  until  her  marriage,  or  in 
case  she  should  not  marry  at  alL  It  is  not  dis- 
puted by  tbe  other  side  that  the  testator  stood  in 
loco  parentis,  and  that  the  petitioner  was  treated 
as  his  adopted  child ;  but  it  is  contended  that  this 
is  a  charge  solely  confined  to  the  real  estate  of  the 
testator,  and  not  chargeable  upon  bis  personalty : 
therefore  the  question  is,  whether  there  are  suffici- 
ent words  to  discharge  the  personalty,  the  general 
rule  of  law  being,  that,  in  order  to  exempt  the  per- 
sonal estate  of  a  testator  in  such  cases,  the  will 
must  show  a  plain  intention  by  clear  and  express 
indication,  and  it  will  not  be  sufficient  if  it  merely 
contains  a  provision  that  the  charge  shall  afiect  the 
real  estate  of  the  testator,  without  expressly  ex- 
empting the  personalty. — Bridges  v.  Phillips,  (6 
Ves.  567.)  Tlie  same  principle  is  recognized  by 
Vice-Chancellor  Wigram  in  Collins  v.  Robins,  (1 
De  Gex  &  Sm.  141,)  where  he  says,  (quoting  Hhe 
judgment  of  Lord  Alvanley  in  Booth  v.  Blundeil,) 
*<  It  is  not  by  the  intention  to  charge  the  real,  but 
by  the  intention  to  discharge  the  personal  estate, 
that  the  question  is  to  be  decided."  \^Lord  Chan- 
cellor,— There  is  in  the  present  case  a  strong  ex- 
pression of  intention  as  to  charging  the  real  estate, 
for  the  testator  provides,  that,  should  Delia  Burke 
marry  without  consent,  the  charge  is  to  «*  merge  in 
the  inheritance."]  The  next  question  is,  whether 
or  not  this  gift  is  to  go  to  the  legatee  only  in  case 
of  her  marrying  with  consent.  There  certainly  is  a 
provision  that  the  bequest  is  to  go  over  in  case  of 
her  marrying  without  consent,  but  it  is  to  be  ob- 
served that  there  is  no  provision  for  the  case  of  her 
not  marrying  with  consent.  Interest  upon  such  a 
legacy  is  not  in  some  cases  payable  when  the  le- 
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gacy  18  contingent,  but  it  is  otherwise  where  the 
relation  of  parent  and  child  exists  between  the  tes- 
tator and  legatee.  The  rule  is  thus  stated  in  2 
Will.  Ex.  1226:  "For  then,"  (viz.,  where  the  tes- 
tator is  to  the  legatee  t»  loco  parentis,)  "  whether 
the  legacy  be  vested  or  contingent,  if  the  legatee 
be  not  an  adult,  interest  on  the  legacy  shall  be  al- 
lowed as  a  maintenance  from  the  time  of  the  death 
of  the  testator,  if  there  be  no  other  provision  for 
that  purpose."  This  is  an  established  rule  in  cases 
like  the  present. — Incleton  v.  NorthcotCi  (3  Atk. 
488);  Mole  v.  Mole,  (1  Dick.  GIO);  Atcherly  v. 
Vernon,  (10  Mod.  518);  and  the  principle  has 
been  subsequently  upheld  upon  the  ground  of  the 
relation  subsisting  between  the  parties.— Mt//!9  v. 
Roberts,  (1  Russ.  &  My  I.  555);  Leslie  v.  Les- 
lie, (Cas.  temp.,  Sugden,  4) ;  Rogers  v.  Soutten, 
(2  Keen.  598);  Russell  v.  Dickson,  (2  Dr.  & 
War.  133);  Brown  v.  Temperly,  {2  Russ.  263.) 
It  may  be  contended  that  upon  the  legatee  becom- 
ing an  adult  the  interest  should  cease,  where  there 
is  nothing  bat  the  constructive  relation  of  parent 
and  child  between  the  parties;  this,  however,  is 
not  so  in  the  present  case,  for  the  will  contains  a 
provision  that  Delia  Bourke  should  live  and  reside 
with  the  widow  of  the  testator  after  his  death — 
but,  as  there  is  nothing  to  bind  the  widow  to  give 
effect  to  this  intention,  it  must  be  supposed  that  the 
testator  intended*  that  the  legatee  should  have  the 
means  of  doing  so,  as  she  could  not,  while  residing 
there,  follow  a  calling  for  her  support.  [^Lord 
Chancellor. — It  may  be  contended  that  this  is  a 
trust  binding  the  widow.]  Such  an  argument  is 
not  relied  upon,  there  being  nothing  in  the  will 
charging  anything  devised  or  bequeathed  to  the 
■wife  for  the  purpose  of  compelling  her  to  perform 
such  a  trust.  The  present  petition  does  not  seek 
payment  of  the  principal  sum,  nor  that  it  should 
be  payable  out  of  the  personalty ;  but  merely  the 
payment  of  interest  until  the  legatee  comes  of  age, 
and,  as  we  contend,  until  she  is  married. 

The  Attorney- General  for  the  tenant  for  life. — 
This  is  a  contingent  charge  affecting  the  real  es- 
tate alone.  Roberts  v.  Roberts,  (13  Sim.,  336.) 
This  appears  still  more  clearly  from  a  subsequent 
charge  in  the  will,  directing  that  in  case  the  legatee 
marry  without  consent  in  the  lifetime  of  the  testa- 
tor's  wife,  the  charge  is  to  merge  in  the  inheritance, 
and  that  the  sum  of  one  shilling,  chargeable  thereon, 
is  to  be  given  to  her  in  such  case.  The  obvious 
reason  why  he  did  not  intend  that  she  should  have 
this  sum  unless  she  married,  and  that  with  consent, 
was,  that  he  did  not  wish  that  she,  being  a  Roman 
Catholic,  should  become  a  nun.  The  relation  be- 
tween the  parties  is  not  disputed,  but  the  rule  in 
such  cases  is  this  in  reference  to  the  payment  of 
nterest  upon  bequests  of  this  nature :  that  it  is  the 
duty  of  the  parent  to  provide  for  the  child  in  such 
cases,  and  that  interest  is  payable  to  the  minor 
until  he  or  she  can  give  a  receipt ;  but  that  rule  is 
subject  to  this  qualification — that  the  child  must  be 
altogether  unprovided  for  in  other  respects ;  and  if 
there  be  the  least  provision  made  for  the  child,  the 
court  cannot  take  into  consideration  the  nature  or 
the  amount  of  it.  The  provision  made  in  the  pre- 
sent case,  that  Delia  Burke  is  to  reside  at  the  tes- 


tator's house,  creates  a  trust  for  her  support.  In 
Ryanv.Ryan,{\2lT.  Eq.R.,226,)  the  testator  gave 
his  house  and  furniture,  &c.,  to  his  nephew,  and 
directed  that  his  widow  should,  if  she  wished,  be 
entitled  to  reside  in  his  house,  and  have  her  diet 
and  lodging  there ;  the  latter  left  the  house,  but 
subsequently  elected  to  return  and  reside  there,  and 
the  nephew  was  compelled  to  support  her.  It  is 
quite  clear  in  the  present  case  that  the  testator  did 
not  intend  that  his  niece  was  to  starve ;  and  then 
the  question  arises  as  to  the  effect  of  this  provi- 
sion, which  if  it  amounts  to  anything,  will  disentitle 
the  legatee  to  payment  of  interest.  Donovanv.  Need* 
ham,  (9  Beav.,  264 ;)  Rudge  v.  Winnall,  (12  Beav., 
357.)  Even  supposing  that  she  was  entitled  to  the 
payment  of  interest  upon  this  charge,  it  would  only 
be  during  her  minority,  the  reason  for  which  is  the 
inability  of  the  minor  to  support  herself,  and  it  is 
only  during  that  period  that  a  parent  is  bound  to 
support  a  child.  Raven  v.  Wait,  (I  Swans.,  553  ;) 
Wall  v.  Wall,  (15  Sim.,  513  ;)  and  in  any  case  In- 
terest is  only  payable  from  the  death  of  the  testa- 
tor.    Knight  v.  Knight,  (2  Sim.  8r  Stu.,  490.) 

Sergeant  O'Brien  appeared  for  the  executors. 

Sergeant  Christian  (with  him  Z>.  0*Reardon,) 
for  the  remainderman  in  tail. — The  petition  only 
seeks  payment  of  interest  out  of  the  real  estate ; 
the  court  will  therefore  decide  nothing  as  to  the  lia- 
bility of  the  personal  estate,  so  as  to  preclude  the 
discussion  of  the  latter  question  hereafter.  The 
general  rule  is,  that  the  interest  upon  a  sum  of 
money  given  as  a  legacy  is  not  to  be  paid  until  the 
time  for  payment  of  the  principal  sum  has  arrived. 
To  this  rule  there  are  exceptions  in  cases  where, 
on  account  of  the  minority  of  the  object,  and  the 
position  of  the  parties,  the  court  is  satisfied  that 
the  testator  intended  that  the  legatee  should  have 
maintenance  ;  and  in  such  cases,  no  other  provision 
being  made,  the  interest  upon  the  sum  bequeathed 
will  be  given  for  that  purpose  ;  but  in  the  present 
case  it  is  clear  that  the  testator  intended  that  his 
niece  should  reside  in  the  house  of  his  widow,  and 
be  maintained  by  her,  and  therefore  the  necessity 
of  providing  maintenance  does  not  arise.  This 
will  further  appear  from  the  provision  made  in 
the  will  for  the  brother  and  sister  of  the  peti- 
tioner, by  an  annuity  chargeable  upon  certain  lands 
and  payable  upon  certain  days,  whereas  no  such 
provision  is  made  for  the  support  of  the  petitioner, 
although  the  adopted  child  of  the  testator :  from 
which  it  must  be  concluded  that  she  was  to  be 
maintained  by  the  widow ;  therefore  the  general 
rule  as  to  interest  must  apply  in  the  present  case. 
It  has  been  contended  that  the  court  should  treat 
this  case  upon  more  general  grounds,  regarding 
this  legacy  as  both  future  and  contingent,  not  de- 
pending  upon  the  capacity  or  incapacity  of  the  le- 
gatee, but  upon  the  happening  of  an  event  that 
may  not  occur  during  her  life;  but  there  is  no 
decision  supporting  such  an  argument,  nor  is  there 
any  authority  for  extending  the  right  of  mainte- 
nance to  an  adult.  Raven  v.  Wait,  (1  Swans.,  553)  ; 
Young  V.  M'Intosh,  (13  Sim.,  445.)  It  appears 
from  the  judgment  of  the  Vice  Chancellor,  in  the 
latter  case,  that  when  the  minority  of  the  legatee 
appears  to  be  the  only  reason  for  postponing  the 
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payment  of  the  principal,  the  coart  will  presume 
that  it  was  on  account  of  the  inability  of  the  minor 
to  give  a  receipt,  and  will  therefore  order  the  in- 
terest to  be  paid  in  the  meantime,  by  way  of  main- 
tenance ;  but  it  is  otherwise  where  there  appears 
to  be  any  other  event  to  regulate  the  time  of  the 
payment  of  the  principal  sum ;  besides  it  may  be 
very  difficult  to  ascertain  the  amount  of  mainte- 
nance necessary  for  an  adult  who  is  able  to  main- 
tain herself. 

Deasyf  Q.  C,  (with  him  Graydon^)  for  other  le- 
gatees.— Even  where  the  legatee  is  a  minor,  the 
court  does  not  of  necessity  give  the  entire  interest 
upon  the  principal  sum  by  way  of  maintenance,  but 
a  certain  adequate  amount,  not  exceeding  that  sum. 
Bredin  v.  Bredin,  (1  Dro.  &  War.  497);  nor  does 
the  principal  sum  bear  interest,  if  the  object  of  the 
testator's  bounty  be  otherwise  provided  for.  In  re 
Rimses  estate,  (9  H.  653.) 

Michael  Barry  was  heard  in  reply. 

Lord  Chancellor. — Several  questions  have 
been  discussed  duriug  the  argument,  as  to  which  it 
Is  not  necessary  that  I  should  express  an  opinion  ; 
as  there  may  be  a  time  when  they  may  be  submitted 
for  the  decision  of  the  court :  but  what  it  becomes 
necessary  to  consider  upon  the  case  as  presented  to 
the  court  is  this,  whether  or  not  there  should  appear 
upon  the  face  of  the  will  something  more  express 
than  the  words  used,  for  the  purpose  of  entitling  the 
petitioner  to  interest  upon  the  sum  of  £8,000  upon 
her  becoming  an  adult,  or  even  during  her  minority. 
There  can  be  no  doubt  but  that  the  testator  was  in 
loco  parentis  with  regard  to  his  niece,  having  main* 
tained  her  from  her  early  yearn,  and  made  her  an  in- 
mate of  his  house;  and  we  may  therefore  suppose  that 
be  considered  himself  as  bound  to  provide  for  her,  as 
much  as  for  other  members  of  his  family.  But  the 
question  for  the  decision  of  the  court  in  this  case  is, 
whether  it  was  the  intention  of  the  testator  that  in- 
terest should  be  paid  upon  this  sum  of  £3,000  for 
the  purpose  of  maintaining  the  young  lady.  There 
are  no  express  words  to  that  effect,  but  it  appears 
that  he  gave  an  annuity  of  £100  per  annum  to  her 
brother  and  sister,  which  he  charges  upon  certain 
lands,  and  makes  payable  upon  certain  days,  speci- 
fying the  days  upon  which  the  first  payment  is  to 
be  made ;  and  it  may  be  fairly  argued  that  if  he 
had  intended  that  an  annual  sum  should  be  paid  to 
the  petitioner,  he  would  have  made  a  similar  provi- 
sion with  regard  to  it.  It  has  been  contended  that 
the  testator  intended  that  the  niece  should  reside 
with  the  widow,  and  that  he  therefore  must  have 
intended  to  leave  her  the  means  of  support ;  but  I 
do  not  think  that  he  intended  that  interest  upon  this 
sum  should  be  paid  to  her  as  long  as  she  continued 
80  to  reside.  It  is  a  very  different  thing  to  create 
a  trust  in  order  to  maintain  and  educate  children, 
for  in  such  cases  it  is  usual  to  provide  a  fund  for 
that  purpose;  but  here  I  do  not  see  anything  in  the 
will  to  lead  to  the  supposition  that  the  testator  in- 
tended that  his  widow  was  to  be  paid  anything  by 
this  young  lady  for  her  maintenance,  nor  does  she 
make  any  claim  for  what  has  been  already  supplied: 
therefore,  I  do  not  think  that  there  is  a  sufficient 
indication  of  an  intention  on  the  part  of  the  testator 
that  interest  should  be  paid  upon  this  legacy.     The 


petitioner  appears  to  have  resided  in  the  same  house 
with  the  testator  and  the  widow  for  many  years,  and 
the  legacy  was  bequeathed  in  such  a  manner  as  to 
indicate  in  the  strongest  terms  his  reliance  upon  her 
opinion.  As  to  the  maintenance  of  the  petitioner, 
the  testator  was  the  best  judge  of  that ;  but  is  not 
the  provision  contained  in  his  will,  quasi  a  provision 
for  her  maintenance  ?  Although  I  do  not  mean  to 
decide  that  there  is  anything  in  it  sufficient  to  create 
a  trust  obligatory  on  the  widow  to  support  her.  It  is, 
however,  sufficient  to  decide  as  to  the  question  of 
interest,  and  I  do  not  see  sufficient  upon  the  face  of 
the  will  to  entitle 'the  petitioner  to  interest  upon  the 
fund.  Probably  the  parties  will  continue  to  reside 
together  as  heretofore.  I  shall  therefore  dismiss 
the  petition,  but  without  costs. 

Decree  accordingly. 


Gibbon  v.  Lord  Cloncubry. — Feb.  14. 

Annuity — Deficlive  grant  by  tenant  for  life — Satis-' 
/action  out  ofperwnal  assets — Misjoinder — MuU 
tifariousness. 

Ay  tenant  for  life  without  a  leasing  power,  had  made 
a  lease  in  1832  to  F  for  three  lives  or  31  years, 
Gt  ujho  was  the  sister  of  F  and  the  petitioner  in 
the  suit,  being  one  if  the  cestui  que  vies.  F  left 
the  country  in  1 834,  and  had  not  since  been  heard 
of  up  to  the  commencement  of  this  suit,  and  G  en- 
tered  into  possession  of  the' demised  premises.  The 
rent  having  fallen  into  arrear  an  ejectment  was 
brought  by  A,  but  subsequently  an  arrangement 
was  entered  into  between  A  and  G  that  the  loiter 
should  pay  the  rent  in  arrear  and  give  up  po^seS' 
sion,  and  that  she  should  receive  an  annuity  for 
life  to  the  amount  of  the  profit  rent  in  the  premi" 
ses*  There  was  no  written  agreement  produced, 
except  letters  from  A  and  B  his  son  to  G  rela- 
tive to  the  payment  of  the  annuity.  Upon  the 
death  of  A,  B  took  possession  as  his  heir-at-law, 
being  also  his  personal  representative,  and  he 
having  refused  to  continue  the  payment  of  the  an- 
nuity ^  upon  the  ground  that  A  had  no  power  to 
create  such  a  charge  beyond  his  own  life,  G  filed  a 
petition  praying  fur  an  order  that  B  should  pay 
what  was  due  on  account  of  the  annuity,  and  for 
a  decree  that  the  annuity  was  an  equitable  charge 
upon  the  lands  demised,  and  for  the  appointment 
of  a  receiver,  and  that  the  annuity  should  be  pay 
able  out  of  the  assets  of  A.  Held,  that  G  was 
entitled  to  a  personal  annuity  far  her  life,  and  tfiat 
the  assets  of  A  were  liable  thereto. 

Held  also,  that  the  real  estate  was  not  liable  to  the 
charge. 

Held  adso,  that  the  petition  was  not  bad  for  multi- 
fariousness  or  misjoinder. 

The  late  Lord  Cloncurry,  father  of  the  present 
respondent,  had  granted  a  lease  of  the  lands  of 
Skeagh  in  the  year  1832  to  one  James  Gerrard, 
brother  of  the  petitioner,  for  the  term  of  three 
lives  or  thirty-one  years,  (the  petitioner  being  one 
of  the  cestui  que  vies,)  at  a  yearly  rent  of  £242  2s, 
Hd,,  to  be  reduced  to  £192  4s.  Id.  in  case  certain 
improvements  should  be  executed  by  the  tenant, 
and  the  rent  ultimately  was  reduced  to  £185  Os.  8d. 
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In  the  year  1834  James  Gerrard  left  thit  country* 
and  bad  not  been  heard  of  since,  leaving  his  sister 
the  petitioner,  in  possession  of  the  lands  so  demised, 
but  without  haying  made  any  disposition  of  his  in- 
terest in  the  term.  In  the  following  year,  the  rent 
having  fallen  into  arrear,  a  proposal  was  made  to 
the  petitioner  on  behalf  of  the  late  Lord  Clon- 
corry  tl»at  he  would  pay  to  her  an  annuity  of 
£80  per  annum  for  her  life,  on  condition  of  her 
giving  up  possession  of  the  lands  in  question  and 
paying  the  arrears  of  rent  then  due ;  and  an  eject- 
ment was  accordingly  brought,  with  her  concur- 
rence, and  possession  given  under  the  habere  to 
Lord  Cloncurry,  and  the  rent  due  paid  by  the  pe- 
titioner. It  appeared  that  the  interest  so  surren- 
dered by  the  petitioner  amounted  to  about  £80  a 
year.  The  annuity  was  regularly  paid  until  the 
year  1838,  when  tiie  petitioner  received  the  follow- 
ing letter  from  the  late  Lord  Cloncurry : — 
«<  My  dear  Miss  Gerrard, 

**  My  son  Edward  has  signed  an  agreement 
to  pay  to  you  during  life  £80  per  annum,  if  during 
your  life  the  farm  of  Skeagh  shall  yield  to  him  so 
much  over  the  rent  which  your  brother  had  agreed 
to  pay.  You  will  now  oall  on  him  from  time  to 
time  as  suits  your  convenience,  &c. 

(Signed)  Cloncurbt. 

*•  16th  May,  1838." 
And  shortly  after  that  the  following  letter  from  the 
respondent :— . 

**  Dear  Miss  Gerrard, 

<<  I  have  to  apologise  to  you  for  not  being 
more  punctual  in  my  engagements,  but  I  assure 
you  I  told  Cassidy  to  remit  the  £40  the  day  it  was 
due ;  I  now  inclose  it  to  you. 

X  ours,  &C., 

£.  Lawlkss." 
At  the  time  of  making  the  above  lease  to  James 
Gerrard  the  late  Lord  Cloncurry  was  tenant  for 
life,  (without  leasing  power,)  and  the  respondent 
(then  the  Hon.  £•  Lawless,)  was  tenant  in  tail,  but 
upon  the  death  of  his  father  in  1853  he  became 
entitled  to  the  estates  held  by  the  latter  for  his  life, 
and  since  that  period  had  refused  to  pay  the  annuity 
of  £80  per  annum  to  the  petitioner,  (which  he  had 
regularly  paid  up  to  the  decease  of  the  late  Lord 
Cloncurry),  upon  the  grounds  that  his  father  had 
no  power  to  saddle  the  estate  with  any  incumbran- 
ces beyond  his  own  life.  There  ba4  been  no  writ- 
ten agreement  entered  into  at  the  time  of  the  grant- 
ing of  the  above  annuity  to  the  petitioner,  and  the 
respondent  denied  having  in  his  possession  the 
agreement  alluded  to  in  the  first  of  the  above  letters. 
It  appeared  that  the  lands  so  surrendered  had  con- 
tinued .to  produce  more  than  £80  per  annam> 
above  the  rent  reserved  by  the  lease  of  J  838,  since 
the  surrender  of  them  to  the  late  Lord  Cloncurry ; 
and  that  the  latter  had  by  his  will  appointed  the 
respondent  his  executor,  having  left  considerable 
personal  property.  The  present  petition  was  pre- 
sented to  raise  the  arrears  and  accruing  gales  of 
the  above  annuity,  and  the  relief  prayed  was  three- 
fold: first,  for  an  order  that  the  respondent  should 
pay  to  the  petitioner  the  sum  claimed  to  be  due; 
secondly,  for  a  decree  that  the  annuity  was  an  equi- 
table charge  on  the  lands  of  Skeagh,  and  for  the 


appointment  of  a  receiver  ^  thirdly^  that  the  aanwty 
was  properly  payable  out  of  the  assets  of  the  late 
Lord  Cloncurry.  The  respondent  in  his  answering 
affidavit  relied  upon  the  following  facts  and  argu- 
ments :  that  the  possession  of  the  demised  lands 
had  been  recovered  under  the  habere;  that  the 
aimuity  of  £80  had  been  given  to  the  petitioner 
without  consideration,  and  solely  through  compas- 
sion for  her  poverty ;  that  the  late  Lord  Cloncurry 
having  been  strictly  tenant  for  life,  had  no  power 
of  dther  making  the  lease,  that  had  been  evicted, 
or  of  creating  any  charge  beyond  his  own  life ; 
that  the  respondent  never  signed  an  agreement  to 
pay  any  annuity  beyond  his  father's  life ;  and  that 
the  petition  was  bad  for  multifariousness. 

F.  Pitzgeraidi  Q.  C  in  support  of  the  petition. 
The  first  question  is,  whether  or  not  this  annuity 
was  granted  for  the  life  of  the  grantee ;  and  it  is 
submitted  that  under  the  terms  of  the  letter  of  the 
1 6th  of  May,  1838,  which  contains  the  words  <*  to 
pay  to  you  during  lifty**  it  must  be  so  construed : 
besides  that  it  was  given  upon  the  understanding 
that  she  would  not  defend  the  ejectment ;  and  she 
has  also  paid  the  arrears  of  rent  for  the  premises 
for  which  she  might  have  taken  defence,  having 
been  in  possession  at  the  time  the  ejectment  was 
brought.  As  to  the  objection  that  this  agreement 
should  have  been  in  writing  under  the  provisions  of 
the  Statute  of  Frauds,  it  is  submitted  that  this  was 
a  mere  personal  annuity,  and  therefore  cannot  be 
treated  as  "any  interest  in  or  concerning^  lands  so 
as  to  come  within  the  terms  of  the  Act  (29  Car.  2, 
cap.  3,  sec  4) ;  but,  even  supposing  that  a  writing 
had  been  requisite,  the  agreement  has  been  carried 
out  by  the  delivering  up  of  possession  and  receipt  of 
the  rents  and  payment  of  the  annuity  for  eighteen 
years,  and  therefore  this  objection  comes  too  late. 
The  respondent  contends  that  he  is  not  liable  to 
this  demand,  not  being  in  privity  with  the  late 
Lord  Cloncurry,  who  granted  the  annuity  ;  but  the 
contrary  appears  from  their  letters  to  the  petitioner, 
who  is  at  liberty  not  merely  to  rely  upon  the  origi- 
nal agreement,  but  also  to  prove  an  additional  con- 
sideration. In  Clifford  v.  FarreUy  (1  You.  &  ColL 
138,)  in  which  a  bill  was  presented  to  raise  the  ar- 
rears of  an  annuity,  it  was  held,  that  the  plaintiff 
might  not  only  rely  upon  the  consideration  as  ap* 
pearing  upon  the  face  of  the  annuity  deed,  but 
might  also  prove  a  further  consideration  aliunde. 

Christian,  Sergt.  (with  him  J.  M'Mahon%  oontra. 
This  petition  seeks  to  establish  a  personal  charge 
against  Lord  Cloncurry,  and  also  against  the  assets 
of  his  father,  and  these  two  demands  cannot  be 
combined  in  the  same  petition,  being  dftsimilar  iu 
their  nature,  whether  the  defect  arise  from  multi- 
fariousness or  misjoinder.  In  Ward  v.  The  Duke 
of  Northumberland  and  the  Earl  of  Beverfy,  (2  Anst. 
460,)  the  plaintiff  was  tenant  to  the  father  of  the 
defendants  under  a  lease  and  subsequent  agreement 
made  by  him,  and  after  the  father's  death  continued 
to  hold  under  one  of  the  defendants,  who  was  heir- 
at-law  of  his  father,  upon  the  same  terms,  and  the 
bill  was  filed  l)y  him  against  both  defendants  as  ex- 
ecutors of  their  father,  and  against  one  as  his  heir* 
at-law,  for  an  account  at  foot  of  the  agreement,  both 
during  the  lifetime  of  the  father,  and  since  his  death ; 
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but  a  demarrer  was  taken  to  the  bill  for  misjoinder^ 
and  allowed.  Xbe  case  is  thus  referred  to  in  Camp^ 
hell  V.  Mackoy,  (5  Myl.  &  Cr,  619,)  by  Lord  Cot- 
tenbam :  "  The  Duke"  (of  Northumberland)  "  could 
not  say  that  there  was  any  portion  of  the  bill  with 
which  he  was  not  necessarily  connected,  because  he 
was  interested  in  one  part  of  it  as  owner  of  the 
mine,  in  the  other  as  representing  his  father ;  but 
his  defence  was,  that  it  was  improper  to  join  in  one 
record  a  case  against  him,  as  representative  of  his 
father,  and  a  case  against  him  arising  out  of  trans- 
actions in  which  he  was  personally  concerned."  The 
petitioner  had  no  title  to  the  lands,  and  held  pos- 
session during  the  absence  of  her  brother,  (who 
must  be  presumed  to  have  died,)  and  was  evicted 
by  ejectment,  under  which  possession  was  regularly 
taken«  The  letters  may  be  explained  by  the  fact 
that  the  late  Lord  Cloncurry  gave  up  to  the  re- 
spondent his  life  estate  in  part  of  his  property,  in- 
cluding that  as  to  which  he  had  created  the  an- 
nuity, and  thereby  the  respondent  became  paymas- 
ter of  this  annuity  during  his  father's  life,  but  he 
denies  any  knowledge  of  an  agreement  for  pay- 
ment of  any  charge  beyond  (he  life  of  his  father. 
The  purport  of  the  letter  of  May,  1838,  is,  that  so 
long  as  the  respondent  derived  a  benefit  out  of  the 
life  estate  of  his  father,  he  would  be  liable  to  pay 
this  charge,  but  upon  bis  death  all  such  benefit 
ceased,  the  respondent  becoming  absolutely  tenant 
for  life.  Therefore,  even  if  the  words  <*  during 
life**  be  held  to  mean  during  the  life  of  the  petitioner, 
there  is  no  privity  between  the  late  Lord  Clon- 
curry and  the  respondent  to  bind  the  latter,  so  as  to 
charge  this  annuity  upon  the  lands  in  question ;  in 
the  first  place,  a  writing  is  requisite  under  the  Sta« 
tute  of  Frauds,  and,  even  if  a  writing  was  produced, 
there  is  no  consideration  moving  from  the  petitioner 
to  the  respondent.  [^Lord  Chancellor, — I  do  not 
think  any  case  has  been  made  to  support  this  por- 
tion of  the  petition.]  Even  supposing  this  to  be  a 
mere  personal  annuity,  it  should  have  been  in  writ- 
ing, -being  for  the  payment  of  an  annual  sum  and 
therefore  *'  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,"  as  required  by 
the  Statute  of  Frauds.  It  is  not  requisite  that  the 
statute  should  have  been  pleaded,  as  the  writing 
should  have  been  produced.  As  to  the  alleged 
part  performance,  even  supposing  that  it  did  exist, 
it  would  be  insufficient  if  it  flowed  out  of  anything 
but  the  parol  agreement ;  but  the  alleged  part  per- 
formance is  the  proceedings  under  the  habere.  The 
prayer  of  the  petition  is  in  the  conjunctive,  not  in 
the  alternative.  In  Dunne  v.  Dunne,  (2  Sim.  329,) 
a  testator  gave  all  his  real  and  personal  estate  to 
and  appointed  J.  M.  Dunne  his  sole  executor.  The 
latter  proved  the  will,  and  died  leaving  a  son, 
three  daughters,  and  a  wife :  the  latter  took  out  ad- 
ministration to  her  husband,  and  entered  into  pos- 
session of  his  real  estate,  as  the  natural  guardian  of 
her  son.  A  bill  was  filed  by  the  son  and  his  sisters 
against  the  mother,  for  an  account  of  the  real  and 
personal  estate  of  the  intestate  (who  had  left  some 
real  property  in  bis  own  rigbt)  and  of  the  testator, 
and  a  demurrer  for  multifariousness  was  allovired. 
When  a  bill  could  not  be  sustained,  a  cause  peti- 
tion is  equally  bad  for  multifariousness — Camming 


y.  Taylor,  (1  Ir.  C.  R.  25.)  There  has  been  no  po- 
sitive proof  made  of  the  death  of  J.  Gerrard,  the 
original  lessee,  and  he  might  return  immediately. 

Deasy,  Q,  C,  (with  him  Graves  CathreWt)  in 
reply. — As  regards  the  objection  of  multifariousness^ 
it  is  admitted  that  this  is  not  a  charge  upon  the  lands 
of  the  respondent,  and  the  petitioner  seeks  relief 
against  the  respondent  personally,  and  also  against 
the  assets  of  his  father ;  but  it  is  only  sought  to 
charge  the  respondent  personally  upon  one  or  other 
of  two  grounds,  viz.  the  dealing  between  him  and 
his  father  in  reference  to  this  annuity,  or,  in  case  of 
failing  to  establish  that,  then  upon  the  ground  that 
his  father  was  personally  liable,  and  that  the  respon- 
dent is  in  possession  of  his  father's  assets,  chargeable 
upon  his  father's  contract,  and  that  personally. 
Ward  v.  The  Duke  of  Northumberland  is  distin- 
guishable, there  being  in  that  case  two  entirely  dif- 
ferent demands  against  two  entirely  different  per- 
sons, who  could  not  be  sued  jointly  ;  in  the  present 
case  there  is  but  one  object  of  relief,  and  but  one 
respondent :  the  grounds  upon  which  that  relief  i» 
prayed  may  be  different,  that  is  the  only  objection, 
and  that  distinction  is  taken  in  Campbell  v.M'Kay,. 
There  was  clearly  a  part  performance  and  accept- 
ance of  the  contract  in  this  case,  the  pel itioner  hav- 
ing not  only  given  up  possession,  but  also  paid  rent 
which  could  never  have  been  recovered  from  the 
deceased  tenant;  and  all  the  benefit  that  might  have 
been  derived  from  resisting  the  ejectment  or  reduc- 
ing the  amount  of  the  rent  has  been  resigned,  and 
money  for  which  she  was  never  liable  has  been  paid 
by  her.  The  terms  of  the  late  Lord  Cloncurry's 
letter  shows  that  the  annuity  was  for  the  life  of  the 
petitioner,  according  to  the  rule  Jhrtius  contra  pro- 
Jerentem,  \_Lord  Ckancellor. — To  A  B  "  during 
life"  must  be  taken  to  mean  *<  during  the  life  of  the 
graptee."J  As  to  the  objection  raised  upon  the 
Statute  of  Frauds,  no  such  defence  is  set  up  in  the 
answering  affidavit,  as  should  have  been  done  if 
the  respondent  meant  to  rely  upon  it ;  the  grant 
is  merely  stated  to  have  been  voluntary :  but  the 
objection  does  not  apply,  as  the  words  **  not  to  be 
performed  within  the  space  of  one  year  from  the 
making  thereof,"  means  something  that  cannot,  and 
not  merely  that  may  not,  be  performed  within  that 
period.  Souch  v.  Strawbridge,  (2  C.  B.  808,)  de- 
cides that  where  the  agreement  distinctly  shows 
upon  the  face  of  it  that  the  parties  contemplated  the 
performance  to  extend  over  a  greater  space  of  time 
than  one  year,  the  case  is  within  the  statute,  but 
that  where  the  contract  is  such  that  the  whole  may 
be  performed  within  one  year,  and  there  is  no 
express  stipulation  to  the  contrary,  the  statute  does 
not  apply — (per  Tindal,  C.  J.)  It  is  alleged  that 
Lord  Cloncurry  could  only  grant  a  lease  for  his  own 
life,  but  he  purported  to  make  a  lease  for  a  longer 
term,  namely,  for  the  life  of  the  petitioner,  and, 
therefore,  the  presumption  is  that  the  annuity  which 
he  granted  upon  a  surrender  of  that  lease,  and  equi- 
valent to  the  profit  rent  derivable  under  it,  was  for 
a  longer  period  than  his  own  life,  and  consequently 
for  the  life  of  the  petitioner. 

Lord  Chakcellor. — I  was  much  struck  at  the 
commencement  of  the  argument  by  the  objection 
raised  upon  the  ground  of  misjoinder ;  but^  upon 
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further  consideration  of  that  point,  it  does  not  ap- 
pear to  me  to  be  sustained.  This  is  substantially  a 
petition  to  raise  the  arrears  of  a  life  annuity  granted 
to  the  petitioner  by  the  late  Lord  Cloncurry.  She 
does  not  seek  for  an  account  of  the  arrears  that  be- 
came due  during  the  lifetime  of  the  grantor,  and 
that  distinguishes  the  present  case  from  Ward  v. 
The  Duke  oj  Northumberland^  which  has  been  relied 
upon  in  support  of  the  objection  of  misjoinder.  It 
is  a  substantial  demand  to  which  the  petitioner  seeks 
to  render  the  assets  of  the  late  Lord  Cloncurry  lia- 
ble; and  also  to  impose  a  liability  upon  the  present 
Lord  Cloncurry  at  foot  of  the  same  transaction. 
Such  is  a  case  of  common  occurrence  in  mercan- 
tile affairs,  where  a  person  takes  property,  and  at 
the  same  time  undertakes  to  pay  a  debt  due  to 
a  third  person  ;  and  in  such  cases  it  is  proper 
that  this  third  person  should,  for  the  recovery 
of  such  demands,  bring  both  the  other  parties  be- 
fore the  court.  The  present  case  resembles  such 
as  those;  and  therefore,  if  such  be  the  nature  of 
the  case,  it  would  not  be  improper  to  join  in  this 
petition  the  representatives  of  the  late  Lord  Clon^ 
curry,  and  also  the  present  lord ;  consequently  I 
conceive  this  case  is  not  open  to  the  objection 
either  of  misjoinder  or  multifariousness,  upon  the 
grounds  put  by  Sergeant  Christian.  This  is  the 
Hrst  point  in  the  case.  The  next  which  I  shall 
consider  is  whether  or  not  the  lands  are  liable ; 
and  I  do  not  think  any  case  has  been  made  to  sus- 
tain that  position  ;  and  it  is  not  probable  that  the 
present  Lord  Cloncurry,  getting  up  the  lands  free 
from  this  charge,  would  again  incumber  them: 
there  are,  therefore,  no  grounds  for  this  argument. 
The  next  question  is,  whether  or  not  there  was  a 
contract  entered  into  by  the  late  Lord  Cloncurry 
to  grant  this  annuity  to  the  petitioner ;  and  as  to 
that,  the  condition  and  position  of  the  parties  was 
such,  that  it  was  very  probable  that  a  contract  to 
that  effect  might  have  been  entered  into  by  the  late 
Lord  Cloncurry.  He  had  granted  a  lease  of  the 
lands  in  question  for  lives,  whether  or  not  he  had 
the  power  to  do  so ;  and  in  that  lease  the  peti- 
tioner was  one  of  the  lives.  Her  brother,  to  whom 
the  lease  was  made,  left  the  country,  and  has  not 
been  heard  of,  and  the  petitioner  took  possession  of 
the  lands.  It  may  be  that  she  had  no  title  under 
the  lease,  but  at  any  rate  she  had  possession  ;  and 
under  such  circumstances  it  is  very  probable  that 
the  late  Lord  Cloncurry  should  be  anxious  to  get 
the  farm  into  his  own  hands ;  and  it  appears  that 
an  agreement  was  entered  into  between  the  parties 
to  the  effect  alleged  by  the  petitioner.  There  is 
nothing  improbable  in  such  an  arrangement.  An 
ejectment  having  been  brought,  she  had  the  option 
of  taking  defence ;  and,  as  Mr.  Cathrew  has  ar- 
gued, if  the  petitioner's  demand  were  established 
in  other  respects,  the  court  would  not  listen  to  an 
argument  that  she  had  no  title  under  this  lease. 
Such  an  arrangement  is  not  uncommon ;  and  the 
petitioner  has  sworn  that  it  was  entered  into.  No 
doubt,  an  ejectment  had  been  brought,  and  a  writ 
of  habere  obtained ;  and  although  no  return  ap- 
pears to  have  been  made  upon  that  habere^  yet  it 
was  executed,  and  the  petitioner  has  paid  upwards 
of  £  I  BO  arrears  of  rent  then  due  upon  the  lands; 


and  possession  was  taken  by  Lord  Cloncurry,  and 
has  been  retained  ever  since.  Could  it  be  supposed 
that  she,  having  the  means  of  redeeming  the  lease 
on  her  own  account,  or,  at  any  rate,  standing  in  a 
fiduciary  position  with  regard  to  her  brother,  would 
be  willing,  under  these  circumstances,  to  accept  an 
annuity  of  this  amount  merely  for  the  life  of  Lord 
Cloncurry.  It  has  been  objected  that  this  la 
merely  a  parol  agreement,  and  that  it  should  have 
been  in  writing.  I  am  not  called  upon  to  say  how 
far  this  agreement  is  or  is  not  bound  by  the  provi- 
sions of  the  statute  of  frauds ;  but  there  is  so 
much  part  performance  in  the  case,  that  it  cannot  be 
disregarded.  The  general  character  of  this  case  is 
to  be  viewed  in  reference  to  the  transactions  between 
the  parties;  and  I  cannot  suppose  that  the  petitioner 
would  have  given  up  this  lease  upon  tlie  tnist  of  the 
mere  bounty  of  Lord  Cloncurry.  Then  it  is  said 
that  this  annuity  was  only  to  last  during  the  life 
of  the  late  Lord  Cloncurry ;  but  this  is  by  no  means 
probable,  as  he  was  at  the  time  advanced  in  life : 
and  although  the  late  Lord  Cloncurry  may  have 
granted  a  lease  beyond  his  power,  yet  it  is  impro- 
bable that  the  present  owner  of  the  estate  would 
have  interfered  for  the  purpose  of  breaking  such  a 
lease,  especially  after  considerable  outlay  bad  been 
made  by  the  tenant ;  besides  the  general  eflfect  of 
such  negociations  is,  to  give  validity  to  leases  made 
for  a  time  beyond  what  the  lessor  was  entitled  ta 
grant,  in  such  cases  as  the  present.  As  to  the  late 
Lord  Cloncurry's  letter,  it  cannot  be  contended  that 
it  described  the  annuity  as  limited  to  his  own  life. 
The  words  are  these:  "My  son  Edward  has  signed 
an  agreement  to  pay  to  you  during  life  £80  per 
annum," — and  the  plain  import  of  these  words  ap- 
pears to  me  to  be,  **  I  have  arranged  with  my  soa 
Edward  to  pay  to  you  a  sum  of  £80  a  year  for  your 
life,  upon  his  getting  up  possession  of  this  farm,'^ 
showing  that  she  was  to  have  had  a  security  from 
one  party  or  the  other  for  an  annuity  for  her  life, 
and  therefore  I  must  construe  that  letter  according 
to  the  principleybWii/5  contra  proferentem  ;  and  as 
the  common  sense  of  the  transaction  would  tend  to 
the  same  conclusion,  I  must  hold  that  at  the  time 
of  the  negociation  she  was  under  the  impression  that 
the  annuity  was  to  last  for  her  life.  I  have  then 
the  petitioner's  oath  in  this  matter,  the  letter  of  the 
late  Lord  Cloncurry,  and  the  transaction  itself,  and 
from  a  consideration  of  all  these  it  appears  to  me 
that  there  is  quite  a  sufficient  consideration  moving 
from  the  petitioner  to  entitle  her  to  this  annuity  ; 
and  therefore  I  must  give  her  a  right  to  a  personal 
annuity  for  her  life  to  this  amount,  as  against  the 
assets  of  the  respondent's  father.  I  do  not  see  any- 
thing in  the  matter  sufficient  to  bind  the  present 
Lord  Cloncurry,  as  his  father's  letter  cannot  have 
that  effect.  If  there  had  been  a  deed  entered  into 
between  him  and  his  father,  at  the  time  of  the  giving 
up  of  the  lands  to  him,  and  he  had  undertaken  by 
such  deed  to  pay  such  debts  as  this  annuity,  it  might 
have  been  otherwise,  but  that  is  not  so.  It  has  been 
asked  why  did  not  the  petitioner  bring  this  demand 
in  the  lifetime  of  the  late  Lord  Cloncurry.  The 
reason- was,  that  she  was  paid.  I  do  not  mean  to 
impute  that  anything  has  been  improperly  kept  back 
by  the  present  Lord  Cloncurry ;  but  as  to  the  assets 
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of  the  late  Lord  Cloncarry,  I  think  that  she  is  enti- 
tled to  be  paid  her  annuity  as  far  as  these  assets  will 
extend.  The  petitioner  has  also  made  a  personal 
charge  upon  Lord  Cloncurry,  in  which  she  has  failed ; 
and  therefore,  although  upon  the  whole  she  has  es- 
tablished her  right  to  the  annuity,  I  will  not  give 
the  costs  of  the  application. 

Decree  {Accordingly, 

— ♦ — 

MASTER  LYLE'S  OFFICE.-.1854. 

Ferguson  v.  Coote. — Dec.  2L 

Receiver — Appointment  of  by  Court  of  Chancery  in 

England  over  property  in  Ireland. 
The  appointment^  in  a  suit  in  the  CouH  of  Chan  • 
eery  in  England^  of  a  receiver  over  lands  in 
Ireland^  operates  only  as  against  the  parties  in 
that  suit,  but  does  not  affect  the  jurisdiction  of  the 
Court  of  Chancery  in  Ireland  to  appoint  a  re- 
ceiver over  the  same  lands^  and  to  punish  by  at- 
tachment any  interference  with  him  in  the  exercise 
of  his  duties*  An  attachment  was  accordingly 
awarded  against  the  bailiff  of  a  receiver  ap' 
pointed  by  the  Court  of  Chancery  in  England 
over  lands  in  the  County  Cork,  for  interfering 
taith  the  collection  of  rent  by  a  receiver  subse^ 
guently  appointed  by  the  Court  of  Chancery  in 
Ireland. 

This  was  a  cause  petition  which  had  been  referred 
to  Master  Lyle,  under  the  i5th  section  of  the 
Chancery  Regulation  Act.  It  prayed  for  an  ac- 
count on  foot  of  an  annuity  charged  on  certain  es- 
tates in  the  County  Cork,  the  property  of  the  re- 
spondent, Charles  Purdon  Coote,  and  for  a  re- 
ceiver. The  respondent,  Charles  Purdon  Coote, 
was  a  minor.  On  the  24th  of  July,  1854,  Master 
Lyle  made  a  decreul  order,  whereby  the  peti- 
tioner's annuity  was  declared  well  charged  on  the 
respondent's  lands,  and  a  receiver  was  appointed. 
The  receiver  so  appointed  (having  perfected  his 
security,)  served  the  tenants  with  the  usual  order 
to  pay  their  rents.  A  person  of  the  name  of 
Daniels  directed  the  tenants  not  to  pay  their  rents 
to  the  receiver,  but  to  continue  to  pay  them  to  the 
agent  of  Mr.  Wingfield,  who  had  been  appointed 
receiver  over  the  same  lands  by  the  Court  of  Chan- 
cery in  England.  The  receiver  appointed  by  the 
order  of 'Master  Lyle  thereupon  obtained  a  condi- 
tional x>rder  for  an  attachment  against  Daniels. 
On  the  motion  to  show  cause  against  this  condi- 
tional order,  it  appeared  by  affidavits,  that  in  the 
year  1849  a  bill  was  filed  in  the  Court  of  Chancery 
in  England,  in  the  name  of  the  minor  Coote  (the 
respondent  in  this  matter)  by  George  Digby  Wing- 
field,  as  his  next  friend,  praying  that  the  plaintiff 
might  be  placed  under  the  protection  of  the  Court 
of  Chancery  in  England ;  that  an  account  might 
be  taken  of  his  estates  (which  were  all  situate  in 
Ireland,)  of  the  rents  and  profits  thereof,  and  of 
all  charges  thereon,  and  for  a  receiver,  and  that  di- 
rections might  be  given  for  the  proper  management 
of  the  estates.  By  an  order  made  in  that  suit,  on 
the  2nd  August,  1849,  Richard  Barker  Wiugfield, 
one  of  the  defendants,  was  appointed  receiver  over 
the  lands  in  Ireland,  without  giving  security,  and 


without  salary,  but  with  liberty  to  the  Master  in 
this  cause  to  allow  any  agent  in  Ireland  whom  he 
might  appoint  a  proper  salary ;  and  the  tenants 
were  thereby  directed  to  attorn,  and  pay  their  rents, 
both  accruing  and  in  arrear,  to  the  receiver,  who 
was  to  be  at  liberty  to  manage  the  estates  from 
time  to  time,  with  the  approbation  of  the  Master, 
before  whom  he  was  to  pass  his  account ;  and  he 
was  directed  to  pay  his  balances  into  court  in  the 
suit.  On  the  22nd  March,  1850,  a  decree  was 
made  in  the  cause,  which  (inter  alia)  directed  ac- 
counts of  the  incumbrances  affecting  the  lands,  and 
continued  Mr.  Wingfield  the  receiver.  He,  in  ac- 
cordance with  the  order  of  the  2nd  August,  1849, 
appointed  as  his  agent  a  gentleman  of  the  name  of 
Sandes.  Mr.  Sandes  employed  Daniels,  against 
whom  the  conditional  order  for  an  attachment  had 
been  awarded,  as  his  bailiff. 

James  Farrell,  on  belialf  of  Daniels  and  George 
Digby  Wingfield,  the  next  friend  of  the  infant  re- 
spondent, showed  cause,  and  (amongst  other  mat- 
ters) relied  on  the  appointment  of  a  receiver  by 
the  Court  of  Chancery  in  England,  and  the  other 
proceedings  in  the  suit  there. 

Alexander  Norman  for  the  receiver  appointed 
by  Master  Lyle's  -order. 

Master  Lvlb. — In  this  case   Henry   Daniels 
comes  to  show  cause  against  a  conditional  order  for 
an  attachment,  which  was  awarded  against  him  on 
an  application  by  the  receiver  for  interfering  with 
him  in  the  discharge  of  his  duty,  in  Contempt  of  the 
orders  of  the  court,  and  for  this  purpose  he  has  filed 
an  affidavit  dated  the  14th  of  December  instant,  in 
which  he  states  the  existence  of  a  cause  in  the  Court 
of  Chancery  in  England,  in  which  the  minor,  Char- 
les Purdon  Coote,  a  respondent  in  this  matter,  by 
a  person  calling  himself  his  next  friend,  Mr.  George 
Digby  Wingfield  is  the  plaintiff,  and  Mr.  John  Digby 
Wingfield  and  others  are  defendants,  praying  that 
the  plaintiff  therein  might  be  placed  under  the  pro- 
tection of  the  Court  of  Chancery  in  England,  that 
an  account  might  be  taken  there  of  the  estates  of 
the  plaintiff  and  of  the  rents  and  profits  of  same, 
and  of  all  charges  on  them,  and  that  a  proper  per- 
son might  be  appointed  by  the  said  Court  of  Chan- 
cery in  Erigland  to  receive  the  rents,  and  some  other 
proper  person  or  persons  guardian  of  the  person 
and  fortune  of  the  minor  plaintiff,  and  that  proper 
directions  might  be  given  for  the  management  of 
the  estates.     The  affidavit  further  states  that  by  a  n 
order  made  in  the  suit  dated  the  2nd  August,  1849, 
a  person  of  the  name  of  Richard  Barker  Wingfield, 
one  of  the  defendants  in  the  suit,  was  appointed 
receiver  of  the  rents  of  the  estate  of  the  minor  in 
Ireland  in  the  pleadings  mentioned,  without  giving 
security  and  without  salary,  but  with  liberty  to  the 
Master  in  the  cause  to  allow  any  agent  he  might 
appoint  in  Ireland  a  proper  salary.    And  the  ten- 
ants of  the  lands  were  thereby  ordered  to  attorn 
and  pay  their  rents,  both  accruing  and  in  arrear,  to 
the  receiver,  who  was  at  liberty  to  manage  estates 
from  time  to  time  with  the  approbation  of  the  Mas- 
ter before  whom  he  was  to  pass  accounts,  and  pay 
the  balances  into  the  bank,  with  the  privity  of  the 
Accountant  General  of  the  English  court.      The 
affidavit  further   states  a  decree  of  the  Court  of 
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Chancery  io  England  made  in  the  cause,  directing 
further  accoonts,  and  making  reference*  for  the  par- 
pose,  which  1  do  not  think  it  necesaary  to  state  fully, 
as  the  directions  thereby  given  do  not  in  my  mind 
affect  the  question  before  me.  The  affidavit  then  ! 
proceeds  to  state  that  Richard  Barker  Wingfield,  ' 
the  receiver  appointed  in  the  said  cause,  before  the  ' 
institution  of  the  matter  in  which  the  attachmeiH 
order  was  made,  employed  a  Mr.  George  Sandes 
as  his  agent,  and  the  defendant  Daniels  as  baili£^  j 
to  assist  in  the  collection  of  the  rents  of  the  Irish 
estates,  and  that  the  tenants  attorned,  and  paid 
their  rents  to  Sandes  as  such  agent  of  the  English 
receiver,  and  that  neither  he  nor  Sandes  have  been 
dismissed  or  suspended,  and  in  fact  still  are  in  the 
employment  of  this  Mr.  Richard  Barker  Wingfield, 
the  English  receiver,  who  has  not  been  discharged. 
The  affidavit  then  proceeds  to  answer  the  several 
charges  made  against  him  in  the  affidavits  upon 
which  the  conditional  order  was  obtained,  but  it  is 
quite  unnecessary  to  go  through  it  in  detail ;  it  is 
enough  to  say  that  Daniels  fully  admits  his  interfe- 
rence with  thereeeiver,  and  justifies  the  same  in  the 
character  in  which  he  and  his  employer,  Mr.  Rich- 
ard Barker  Wingfield,  stood,  disclaiming,  at  the 
same  time,  any  intention  of  a  contempt  of  the  court 
in  so  doing ;  and,  as  to  this,  I  may  at  once  say,  that 
I  acquit  him  of  any  such  intention.  I  believe  he  ! 
acted  quite  under  the  idea  that  he  was  fully  war-  ' 
ranted  in  what  he  did,  and,  further  than  vindicating 
the  authority  of  this  court,  I  do  not,  in  the  order  I  \ 
shall  make,  propose  to  take  any  severe  course 
against  him :  he  is  plainly  acting  under  the  direc- 
tions, and  by  the  authority  of  others ;  and,  to  show 
them  that  they  cannot  go  further  in  such  a  course 
with  impunity  will  be  sufficient,  it  is  hoped,  to  in- 
duce them  to  desist  for  the  future.  Upon  this  affi* 
davit,  thus  disclosing  this  state  of  things,  which  in 
fact  are  all  admitted,  counsel  for  Henry  Daniels 
contends  that  the  conditional  order  for  the  attach- 
ment should  not  be  made  absolute,  first,  because 
this  interference  with  the  person  appointed  receiver 
by  this  court,  and  in  this  matter  by  Daniels  and 
Sandes,  was  justifiable  and  proper,  and  no  more 
than  their  duty,  as  persons  employed  by  the  re- 
ceiver in  the  English  cause,  his  appointment  being 
proper  and  his  acts  rightful,  and  those  of  the  re- 
ceiver appointed  in  this  matter  being  consequently 
illegal  and  improper.  This  at  once  raises  the  prin- 
cipal question  in  the  case,  namely,  whether  a  re- 
ceiver appointed  by  the  Court  of  Chancery  in  Eng- 
land has  any  authority  over  estates  in  this  country, 
other  or  different  from  that  of  an  ordinary  agent  of 
the  owner  of  the  estate,  and  upon  this  question 
having  now  for  the  third  time  heard  it  discussed, 
(first,  when  I  made  the  order  appointing  the  re- 
ceiver in  this  matter ;  secondly,  upon  a  very  ir- 
regular motion  made  on  behalf  of  the  persons  who 
have  appointed,  and  who  now  sustain  Mr.  Daniels, 
to  rescind  that  order,  and  which  motion,  under  pro- 
test, 1  submitted  to  hear  made;  and  thirdly,  on 
this  motion,)  and  considered  it,  I  have  no  hesita- 
tion in  saying,  I  do  not  entertain  a  doubt  that  the 
Court  of  Chancery  in  England  has  power  to  appoint 
and  does  frequently  appoint  receivers  over  property 
in  all  parts  of  the  Queen's  dominions,  and,  amongst 


others,  over  property  in  Ireland,  there  can  be  n© 
manner  of  doubt,  but  how  that  order  operates,  and 
what  is  the  effect  of  it,  there  is  now  do  doubt  also. 
It  is  an  order  altogether  tn  personam^  affecting,  and 
capable  of  being  enforced  against  the  persons  in  the 
suit,  but  not  in  rem,  or  having  any  effect  upon  pro- 
perty outside  the  jurisdiction  of  the  court  that  made 
it.  The  leading  case  upon  this  subject,  and  that 
which  Id  the  different  features  it  assumed  establishes 
both  the  above  propositions,  is  Hotdditoh  v.  Ijord 
Donegal^  (8  Bligh.  301.)  In  that  case  a  bill  was 
filed  by  Jones  and  others,  debenture  creditors  of 
Lord  Donegal,  in  the  Court  of  Chancery  in  Eng- 
land, for  an  account  of  the  rents  of  certain  estates 
in  Ireland,  conveyed  upon  trust  for  the  benefit  of 
creditors,  of  whom  the  plaintiffs  were  two,  and  for 
a  receiver,  and  by  an  order  made  i!>  the  cause  in 
June,1803,  a  receiver  wa^appoioted.  Notwithstand- 
ing this  order,  the  ralidity  of  which,  however,  was 
not  questioned.  Lord  Donegal  having  returned  to 
Ireland,  went  into  possession  of  the  estates,  to  the 
exclusion  of  the  receiver.  A  supplemental  bill  wa» 
afterwards  filed  by  Uoulditch,  who  was  atoo  a  de- 
benture creditor  under  the  trust  deed,  and  a  decree 
made,  giving  him  the  benefit  of  the  original  suit, 
ascertaining  the  amount  of  his  demand  and  declar- 
ing his  rights.  In  1828  Houlditch  filed  his  bill  Id 
the  Court  of  Chancei^  in  Ireland,  stating  the  de- 
cree of  the  Court  in  England,  the  appointment  of 
the  receiver,  that  the  Marquis  of  Donegal,  notwith*- 
standing,  was  in  possession  of  the  estates,  and  that 
by  reasou  thereof  and  because  the  estates  were  all 
situate  in  Ireland,  he  and  the  other  creditors  could 
have  no  benefit  of  the  suit  and  proceedings  in  Eng- 
land without  the  aid  of  the  Court  of  Chancery  ia 
Ireland,  and  he  therefore  prayed  to  have  the  benefit 
of  the  English  decree,  and  that  same  might  be  car- 
ried into  execution  by  the  decree  of  the  Court  of 
Chancery  in  Ireland,  and  that  a  receiver  might  be 
appointed.  This  case  came  on  to  be  heard  before 
Lord  Plunket,  and  he,  on  the  23rd  of  January,  1 832, 
dismissed  the  bill  on  the  grounds  that  the  Court  of 
Chancery  in  Ireland  could  not  be  made  auxiliary  to 
carry  out  a  decree  of  the  Court  of  Chancery  in  Eng  • 
land.  But  this  decree  of  Lord  Plunket  was  after- 
wards reversed  by  the  House  of  Lords,  which,  on  the 
29th  of  July,  1834,  declared  that  the  plaintiff  in  the 
English  suit  was  entitled  to  have  the  assistance  of 
the  Court  of  Chancery  in  Ireland  for  carrying  out  the 
order  of  the  Court  of  Chancery  in  England,  whereby 
a  receiver  was  appointed,  and  it  was  referred  to  the 
Master  of  the  Court  of  Chancery  in  Ireland  to  appoint 
a  receiver  over  the  estates,  and  with  this  direction 
referred  the  case  back  to  be  disposed  of  by  the  Court 
of  Chancery  in  Ireland.  Now  so  far  it  may  be  said 
that  this  case  decides  nothing  as  to  the  validity  or 
effect  of  the  order  for  the  appointment  of  a  receiver 
by  the  Court  of  Chancery  in  the  original  cause,  as 
it  merely  says  that  the  plaintifis  having  obtained  such 
an  order  were  entitled  to  have  the  assistance  of  the 
court  in  Ireland  in  carrying  out,  but  if  the  order  of 
the  court  in  England  bound  the  Irish  estates,  or  if 
receivers  appointed  in  it  could  have  enforced  the 
payment  of  the  rents,  or  dispossessed  Lord  Donegal, 
who  notwithstanding  has  gone  into  possession  and 
received  the  reuu  in  despite  of  the  English  re- 
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ceiver,  why  was  it  felt  to  be  necessary  to  file  the 
bill  in  Ireland  ?  The  plaintiffs  must  have  felt  that 
their  order  was  wholly  inoperative  as  affecting  the 
lands  in  Ireland,  and  could  not  be  enforced  against 
tenants,  and  therefore  they  were  obliged  to  file  the 
bill  in  Ireland;  and  that  they  judged  rightly,  and 
were  well  advised  in  this,  appears  clearly  from  the 
result  of  proceedings  in  the  meantime  taken  by 
other  creditors  ;  for  subsequently  to  the  order  ap- 
pointing the  receiver  in  the  English  suit  in  the  year 
1825,  a  person  of  the  name  of  Salt  filed  a  bill  in 
the  Court  of  Chancery  in  Ireland,  for  an  account 
on  foot  of  certain  debts  due  by  Lord  Donegal,  and 
for  a  receiver ;  and  on  the  I3th  July  a  receiver 
was  appointed  over  a  portion  of  the  estates.  In 
April,  1821,  another  creditor  (J.  Cocker,)  filed  a 
bill  also  in  Chancery  in  Ireland,  and  obtained  an 
order  for  a  receiver,  in  May,  1832,  over  another 
portion  ;  and  on  the  4th  of  November,  1834,  a  re- 
ceiver was  appointed  pursuant  to  the  decree  of  the 
House  of  Lords,  in  Houlditch  v.  Lord.  Donegal^ 
over  all  thd  estates.  By  an  order  of  the  Master  ot 
the  Rolls  in  Ireland  of  the  1st  December,  1834, 
made  in  the  three  causes  of  Salt  v.  Donegal^  Cor* 
her  y.  Donegal^  and  Hotdditch  v.  Donegal^  it  was 
ordered  that  the  receiver  in  the  first  cause  should 
be  extended  to  the  second,  and  that  the  receiver  in 
second  cause  should  be  removed  as  a  separate  re- 
ceiver, and  should  lodge  the  balance  in  hands  to 
the  credit  of  the  first  and  second  causes,  and  that 
the  receiver  in  the  first  cause  should  also  lodge  the 
balance  in  his  hands,  being  £5290  18s.  9d.,  and 
that  the  plaintiffs  in  the  third  cause  were  at  liberty 
to  make  the  plaintifib  in  the  first  and  second  causes 
parties  to  the  third.  A  motion  was  then  made  on 
behalf  of  Salt,  the  plaintiff  in  the  first  cause,  for 
the  sum  of  £5290  18j.  9d.,  received  by  his  re- 
ceiver ;  and  a  counter  or  cross  motion  was  made 
by  Houlditch,  the  plaintiff^  in  the  third  cause,  to 
stay  the  proceedings  in  the  first  and  second  causes, 
and  that  the  plaintiff  should  come  in  and  prove  in 
the  third,  and  that  the  sum  in  bank  should  be 
transferred  to  the  third  cause,  and  that  the  receiver 
in  the  first  and  second  causes  should  be  discharged. 
This  motion  came  on  to  be  heard  before  Sir 
Edward  Sugden,  the  parties  desiring  that  their 
rights  should  be  so  decided ;  and  in  doing  so  Sir 
Edward  says — *<  Mr.  Houlditch  obtai  ned  at  an  early 
period  a  decree  against  Lord  Donegal,  establishing 
the  rights  of  the  creditors  against  the  estates,  but  as 
the  decree  was  inoperative  (speaking  of  the  decree 
of  the  court  in  England,)  as  the  court  had  no  power 
to  enforce  its  decree  against  lands  not  within  its 
jurisdiction,  he  was  compelled  to  have  recourse  to 
this  court,  which,  as  decided  by  the  Lords,  was 
bound  to  give  effect  to  that  decree.**  Again  be 
•ays — **  In  1827  a  decree  was  pronounced  in  Eng- 
land to  carry  into  execution  the  trusts  of  the  deed 
of  1827 ;  and  supposing  the  estates  to  have  been 
•itoated  in  that  country,  that  decree  would  have 
operated  to  bind  those  estates  from  the  time  it  was 
pronounced,  but  in  consequence  of  the  Court  of 
Chancery  in  England  not  having  jurisdiction  over 
lands  in  this  country,  it  was  found  necessary  to  en- 
force that  decree.  A  decree  was  afterwards  ob- 
tained for  that  purpose^  which  should  have  been 


made  in  1834;  in  the  meantime,  between  1632  and 
1834,  the  other  creditors,  through   the  medium  of 
receivers  appointed  in  Ireland,  realized  the  sum  of 
£5000,  and  I  cannot  deprive  them  of  the  fruits  of 
their  diligence."      And  accoiviitigly  he  gave  the 
plaintiff  in  the  third  cause  only  so  much  of  the  funds 
in  bank  as  had  been  produced  by  rents  received 
after  the  making  of  the  decree  of  Lord  Plunket, 
which  was  afterwards  reversed,  "or  in  other  words,** 
from  the  time  that  he  was  entitled  to  such  decree. 
Now  during  all  this  time,  from  the  year   1803, 
tliere  was  a  receiver  over  the  estates,  appointed  by 
the  Court  of  Chancery  in  England,  yet  throughout 
it  was  never  attempted  to  be  contended  for,  that 
such  an  appointment  bound   the  lands ;  in  fact  no 
such  thing  could  for  a  moment  be  contended  for  or 
insisted  upon,  and  accordingly,  and  in  conformity 
with  this  and  other  cases,  I  am  clearly  of  opinion 
that  the  order  made  by  the  Court  of  Chancery  in 
England  in  the  cause  of  Coote^  a  minor,  by  his  next 
friendy  v.  Wing/ield,  is  wholly  inoperative,  and  not 
binding  upon  the  estates  in  this  country  or  the 
tenants  thereof,  and  attached  none  of  their  rents, 
and  that  the  order  for  a  receiver  in  this  matter, 
notwithstanding  the  existence  of  such  order  in  the 
English  suit,  not  discharged  or  suspended,  was  a 
right  and  proper  order,  and  that  the  receiver  was 
rightly  appointed  thereby,  and  could  not  and  can- 
not  be  interfered  with  without  incurring  a  con- 
tempt of  this  court.     Such  being,  in  my  opinion, 
the  rights  of  the  two  receivers  in  this  case,  the 
English  receivers  having  none  as  regards  the  lands, 
and  the  one  appointed  in  this  matter  being  the  per- 
son properly  entitled  to  receive  the  rents,  counsel 
for  Mr.  Daniels  endeavours  to  take  exception  to 
his  appointment,  and  endeavours  to  show  an  irre- 
gularity or  invalidity  in  the  order  by  which  he  was 
appointed.    Now  it  might  be  sufficient  to  say,  with 
that  Mr.  Daniels  has  nothing  to  do  ;  he  is  no  party 
in  the  cause.     The  order  stands  confirmed,  there 
having  been  no  appeal,  and  it  is  to  be  obeyed — not 
questioned.     But  a  case  of  Donovan  v.  Irwiny  (2 
Law  Rec.)  has  been  cited  for  the  purpose  of  es< 
tablishing  the  right  of  a  person  coming  in  to  show 
cause  against  an  attachment  order  to  question  and 
dispute  the  validity  or  regularity  of  the  order,  but 
that  was  a  very  different  cose  to  this :  the  question 
in  that  case  was,  whether  the  lands  of  Harristown 
ever  were  included  in  the  order  for  the  receiver, 
which  was  one  made  upon  consent,  and  limited  to 
authorising  the  receiver  to  collect  only  so  much  of 
the  rents  as  would  be  sufficient  to  pay  certain  an- 
nuities, and  it  appears  that  for  ^ve  years  after  tlie 
making  of  the  order,  three  several  receivers  who 
succeeded  successively  to  the  office,  never  served 
the  tenants  of  the  lands  of  Harristown,  the  de- 
fendant remaining  in  full  possession  and  receipt  of 
the  rents,  and  he  having  become  a  bankrupt  in  the 
meantime,  his  interest  in  the  lands  having  passed 
to  Kelly  and  Beatty,  his  assignees.     After  all  thii| 
the  receivers  five  years  in  possession,  and  a  trans- 
mission of  title  to  new  parties,  the  receiver  takes  it 
upon  himself,  without  any  further  order  of  the 
court,  to  serve  notice  on  the  tenants  of  the  lands  of 
Harristown  to  pay  their  rents  to  him  ;    and  Kelly 
and  Beatty  having  distrained  the  lands,  the  receiver 
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applied  and  got  a  conditional  order  for  an  attach- 
ment ;  Kelly  and  Beatty  came  in  to  show  cause, 
and  were  allowed  to  insist,  not  tliat  the  original 
order  was  irregular  or  invalid,  but  that  it  was  a 
qualified,  not  a  general,  order,  and  that  under  the 
specific  agreement  under  which  it  was  obtained,  it 
did  not  and  never  was  meant  to  affect  the  lands 
which  they  claimed.  The  Chancellor  said  he  could 
not  make  any  order  in  such  a  state  of  the  record, 
and  Mr.  Blackburne  pressing  that  his  clients  Kelly 
and  Beatty  should  be  parties  to  the  suit  before  an 
order  was  made  against  them,  the  Chancellor 
affirmed  the  order  of  the  Master  of  the  Rolls,  al- 
lowing the  cause  shown  against  the  attachment. 
Now,  are  the  circumstances  of  that  case  at  all  like 
the  present  ?  or  is  it  an  authority,  that  any  person 
who  takes  it  upon  himself  to  oppose  a  receiver,  can 
be  permitted  to  come  in  and,  in  showing  cause,  en* 
deavour  to  pick  holes  in  the  constitution  of  the 
suits  in  which  the  order  has  been  made,  either  for 
want  of  parties  or  imperfect  services  of  the  original 
process,  as  has  been  attempted  here  ?  Neither  is 
the  party  so  circumstanced  without  his  remedy : 
his  course  is  to  apply  to  be  examined  pro  interesse 
suo, — Dan.  C.  P.,  1141.  But  suppose  that  such 
course  is  legitimate,  and  the  party  sought  to  be  at- 
tached so  entitled,  let  us  see  what  are  the  imper- 
fections in  the  suit  which  he  relies  upon  here,  and 
whether  they  have  any  foundation.  The  first  is^ 
that  the  suit  \i  defective  for  want  of  parties,  the 
person  in  possession  of  the  lands  not  being  before 
the  court.  Now,  who  is  the  person  in  possession  ? 
Counsel  says  the  possession  must  be  considered  to 
be  in  the  person  who  has  by  his  receiver  attached 
the  rents.  Well,  who  is  that  person  ?  He  says  the 
plaintifi*  in  the  English  suit.  True ;  and  who  is  the 
plaintiff  in  the  English  suit  ? — The  minor  plainly. 
He  is  the  plaintiff,  suing  by  his  next  friend.  It  will 
not  be  said  that  the  next  friend  is  the  plaintiff.  He 
is  a  mere  shadow,  necessary  only  to  have  before 
the  court,  a  person  responsible  for  the  costs.  The 
minor  is  to  all  intents  and  purposes  the  plaintiff,  and 
if  the  possession  of  the  receiver  be  his  possession, 
he  is  a  party  to  the  suit  here.  But  not  only  is  he 
by  intendment  and  necessary  inference  the  party  in 
possession,  but  he  is  so  in  reality,  and  by  the  con- 
fession of  the  parties  themselves.  For  it  appears 
that  Mr.  Sandes  does  not  give  receipts  to  the  tjenants 
in  his  own  name  or  that  of  Mr.  R.  B.  Wingfield, 
but  he  gives  them,  as  for  rent  due  to  the  represen- 
tatives of  the  late  Mr.  C.  P.  Coote.  Neither  are 
they  entitled  in  the  cause,  or  allude  to  the  existence 
of  a  receiver.  The  representative  of  C.  P.  Coote, 
I  take  it  as  respects  real  estate,  is  clearly  his  only 
ton  and  heir-at-law,  the  minor.  There  is  therefore 
nothing  in  this  objection,  the  party  both  really  and 
by  intendment  of  law  in  possession,  is  before  the 
court.  It  will  not  be  contended  that  the  English 
receiver  should  be  a  party  to  the  suit.  The  other 
objection,  namely,  that  the  minor  was  not  served 
with  the  summons  before  he  appeared,  and  that  by 
reason  thereof  the  appointment  of  his  stepfather  as 
his  guardian  ad  litem  is  irregular,  has  still  less  foun- 
dation. Indeed  I  do  not  know  bow  the  fact  is,  or  how 
it  appears  that  the  minor  was  not  served,  he  is  named 
as  a  respondent  in  the  petition,  and  I  take  it  for 


granted  that  the  court  at  the  first  hearing,  when  the 
matter  was  transferred  into  my  office  under  the 
Chancery  Regulation  Act,  saw  that  the  proper  par- 
ties were  served,  and  I  must  give  myself  the  same 
credit  when  it  was  first  brought  before  me.  I  always 
have  the  affidavits  of  service  read  before  I  proceed 
to  hear  a  cause  petition,  unless  there  be  an  appear- 
ance for  the  respondent.  A  solicitor  appeared  for 
the  minor  here,  whether  brought  informally  by  ser- 
vice of  a  piece  of  paper  or  parchment  at  the  door  of  the 
house  where  the  minor  resides,  or  not,  I  do  not  know, 
and  will  not  stop  to  inquire.  It  is  enough  to  say  that 
the  person  against  whom  the  receiver  applies  has 
no  business  with  it,  and  cannot  be  hearid  to  raise 
any  such  objection.  I  made  an  order  which  I  am 
empowered  to  do  under  the  statute,  appointing  the 
Hon.  Mr.  Hewitt,  the  minor's  stepfather,  his  guar* 
dian  ad  litem.  This  may  have  been  a  prudent  or 
imprudent  appointment.  The  bailiff  over  the  Cork 
Estate  (for  I  am  not  at  liberty  to  deal  with  the 
case  as  if  any  other  person  was  before  me)  thinks 
it  an  imprudent  choice.  Well,  1  differ  from  him, so 
does  the  mother  of  the  minor ;  but  whether  prudent 
or  not,  that  is  no  reason  why  the  receiver  should  be 
resisted  or  interfered  with  in  the  discharge  of  the 
duty  which  the  court  has  cast  upon  him,  and  for 
which  it  will  hold  him  responsible.  The  petitioner 
in  the  matter  when  before  me,  which  it  is  to  observed 
^she  is  not  upon  this  motion,  will  no  doubt  be  able  to 
sustain  the  regularity  of  her  proceedings  if  they  shall 
be  called  in  question.  I  am  now  only  called  upoa 
by  the  receiver  to  give  him  the  assistance  and  pro- 
tection of  the  court,  and  he  is  clearly  entitled  to  it. 
As  I  said  before  I  do  not  mean  to  exercise  the 
powers  of  the  court  in  a  harsh  or  vindictive  manner 
towards  the  only  person  before  me,  who  has  resisted 
or  interfered  with  the  receiver ;  I  shall  therefore 
disallow  the  cause  shown,  and  make  the  conditional 
order  absolute,  the  attachment  however  not  to  issue 
until  further  order.  I  must,  however,  save  the  re- 
ceiver harmless  in  the  course  which  he  has  adopted, 
and  which  I  consider  in  all  respects  proper,  and 
must  therefore  make  the  order  absolute  with  costs, 
and  direct  that  Henry  Daniels  do  pay  to  the  re- 
ceiver the  costs  of  the  proceedings  for  the  attach- 
ment, and  refer  it  to  the  Taxing  Master  in  rotation 
to  tax  the  same.* 


COURT  OF  CHANCERY. 

[Reported  by  BechbbL.  Flsm  jho,  Esq.,  BarriBter-at-Law.] 

Tbb  Marquis  of  Slioo  v.  O'Domei*. 

Lease — Renewal  — Exception — Reservation — Con- 

stt-uction — Mines  and  minerals. 

By  a  lease  for  lives  renewable  for  ever^  and  made  ' 
in  the  year  177  S,  A,  being  seised  in  fee -simple, 
demised  to  B  certain  lands  at  a  certain  rent,  and 
at  a  pepper'com  renewal ^ne ;  and  in  the  year 
1776,  by  another  lease  of  the  latter  date,  reciting 
that  thei*e  had  been  an  infbtmality  in  the  lease  of 
1775,  which  the  parties  were  desirous  to  correet, 
A,  for  the  considerations,  and  upon  the  terms 
mentioned  in  the  lease  of  177 b,  demised  to  B  the 

*  Ex  relatiom  James  T.  Farrell,  Esq. 
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said  landSf  **  and  all  manner  of  mines  and  mine- 
rals ofcoalf  leadf  tVo«,  /«n,  and  other  mines  upon 
saidlandSf  and  bog  timber,  ft  re  fit  trees^  and  ifoung 
saplings  jof  oak,  ash^  .y^«?,  and  duit  and  all  tim- 
ber and  other  treesy  tht*  hnnffit  of  fiskin^y  fowl- 
ingi  hunting,  and  hawking  on  the  pr^^misen  al- 
ways excepted  and  reserved  out  of  the  said  de- 
mise.**     This  lease  also  contained  a  covenant  that 
B  should  be  at  liberty  to  cut  all  such  trees  as  he 
himself  should  plant.      The  estate  of  A  in  the 
lands  subject  to  this  lease  having  devolved  to  the 
respondtntt  and  the  interest  in  the  lease  to  Y:  the 
former y  in  the  year  1832,  by  indenture  of  lease 
reciting  that  it  was  made  in  pursuance  of  the  cove- 
nant  for  perpetual  renewal  contained  in  the  lease 
of  1776,  demised  to  the  latter  **  all  the  said  lands, 
(cdl  manner  of  mines  and  minerals  of  coal,  lead, 
irony  tin,  and  other  mines  whatsoever  upon  said 
landsy  and  bog  timber,  forest  trees,  and  young 
saplings  of  oak,  ash,  yew,  and  elm,  and  all  tim^ 
ber  and  other  trees,  the  benefit  of  fishing,  fowl- 
ing, hunting,  and  hawking  on  the  said  premises 
always  excepted  and  reserved,**)  omitting  the  word 
"  and,**  which  appeared  at  the  commencement  of 
the  exception  in  the  lease  of  1776,     Held,  that  un- 
der the  lease  of  \77 6  the  only  rights  reserved  to  the 
lessor  were  the  benefit  of  ^shing,  fowling,  S^c.  and 
that  the  mines  and  minerals  passed  under  the  de- 
mise. 
Held  also,  ihat  the  tease  of  1 8B2,  purporting  to  be 
a  renewal  of  the  lease  of  1 776,  and  being  made  in 
pursuance  of  the  covenant  for  renewal  contained 
therein,  but  containing  a  clause  at  variance  with 
the  corresponding  clause  in  that  lease,  this  court 
would  order  the  Uase  of  1832  to  be  made  conform- 
able to  the  lease  of  \7  7  6, 
Thb  petition  in  this  case  was  filed  in  order  that  a 
lease  executed  in  1832,  and  purporting  to  be  a  re- 
newal of  a  lease  made  in  tbe  year  1776,  should  be 
made  conformable  with  the  provisions  of  the  latter 
lease.    [The  facts  of  this  case  are  stated  in  the 
judgment  of  the  Lord  Chancellor,  and  they  will 
also,  with  the  cases  cited  at  argument,  be  found 
more  fully  detailed  in  0*Donel  v.  Ryar%,  (6  Ir. 
Jur.d27,)  the  question  at  issue  in  the  present  case 
having  been  argued  at  length  before  the  Court  of 
Common  Pleas,  as  reported  in  that  volunse.] 

February  4«— Loao  Chancellor.— -The  peti- 
tion  in  this  case  was  presented  on  behalf  of  the 
Marquess.of  Sligo,  and  its  object  was  in  reference  to 
a  renewal  of  a  lease  for  lives  renewable  for  ever. 
The  original  lease  was  made  in  or  about  the  year 
1775,  by  John  Thomas  Medlicott,  who  was  tenant 
in  fee  simple  of  tbe  lands  in  question,  to  Patrick 
M'Loughlen^  his  heirs  and  assigns,  for  the  term  of 
three  lives,  at  the  yearly  rent  of  £100,  and  in  con- 
sideration of  the  sum  of  £650,  paid  as  a  fine  upon 
the  execution  of  the  lease ;  and  this  lease  also  con-^ 
tained  a  covenant  for  perpetual  renewal  upon  pay- 
ment of  a  peppercorn  fine  upon  the  renewal  of 
each  life ;  but  some  informality  having  been  ap- 
prehended to  exist  in  that  lease,  another  lease  was 
executed  in  the  following  year,  and  between  the 
same  parties,  upon  the  terms  and  for  the  considera- 
tions mentioned  in  the  lease  of  1775  ;  and  by  that 
lease  J.  M.  Medlicott  demised  to  Patrick  M'Lough^ 


len  the  lands  in  question,  with  their  rights,  mem- 
bers, appendances,  and  appurtenances,  situate  in 
the  barony  of  Burrishoole^  and  county  of  Mayo, 
(with  the  following  clause,)  ^^  and  all  manner  of 
mines  and  minerals  of    coal,  lead,  iron,  tin,  and 
other    mines  upon   said   lands,    and  bog   timber, 
forest  trees,  and  young  saplings  of  oak,  ash,  yew, 
and  elm,  and  all  timber  and  other  trees,  the  benefit 
of  fishing,  fowling,  hunting,   and  hawking,  on  the 
premises  always  excepted  and  reserved  out  of  the 
said  demise.*'     The  interest  of  the  lessee,  under 
this  lease,  in  these  lands  and  mines,  appears  to  have 
been  assigned  to  J.  M*Loughlen ;  and  in  the  year 
1785  J.  T.  Medlicott,  the  lessor  in  the  original 
lease,  made  a  conveyance   of  all   his   interest    in 
these  lands,  and  all  royalties,  mines,  and  minerals 
therein,  to  Sir  Neal  O'Donel.     The  interest  of  Sir 
Neal  0*Donel  in  these  lands  became  vested  in  the 
respondent.  Sir  Richard  Annesley  O'Donel,  pre* 
vious  to  the  year  1832,  and  the  interest  under  the 
lease  was  vested  in  the  Rev.  P.  Brown,  as  trustee 
for  the  Marquis  of  Sligo;  and  all  the  cestui  que 
vies  in  the  lease  of  1776  being  dead.  Sir  Richard 
Annesley  O'Donel,  upon  28th  Sept.,  1832,  by  inden- 
ture of  lease,purporting  to  be  made  in  consideration 
of  the  covenant  for  perpetual  renewal  contained  in 
the  lease  of  1776,  and  for  other  considerations  which 
are  set  forth,  demised  tbe  lands  in  question  to  the 
said  Rev.  P.  Brown,  bis  heirs  and  assigns,  under 
the  following  words — *<all  the  said  lands,  with 
their  rights,  members,  and  appurtenances,  being  in 
the  lordship  and  manor  of  Burrishoole,  and  County 
of  Mayo,  (all  manner  of  mines  and  minerals  of  coal, 
lead,  iron,  tin,  and  other  mines  whatsoever  upon  said 
lands,  and  bog  timber,  forest  trees,  and  young  sap- 
lings of  oak,  ash,  yew,  and  elm,  and  all  timber  and 
other  trees,  the  benefit  of  fishing,  fowling,  bunting, 
and  hawking  on  the  said  premises  always  excepted 
and  reserved  to  said  Sir  Richard  A.  O'Donel,  his 
heirs  and  assigns,)  for  three  lives  therein  named,'* 
and  it  is  now  ROught»  on  behalf  of  the  Marquis  of 
Sligo,  to  obtain  a  renewal  in  the  terms  of  the  lease 
of  1776,  in  pursuance  of  the  covenant  for  perpetual 
renewal,  and  conformable  with  the  language  of  that 
lease — between  which  and  the  last  renewal  of  1832 
there  is  a  manifest  discrepancy  as  regards  the  grant 
of  the  mines  and  minerals.     The  question  now  be- 
fore the  court  has  already  been  very  fully  discussed 
in  a  case  that  came  before  the  Court  of  Common 
Pleas  in  Hilary  Term,  1854,  under  the  name  of 
O'Donel  v.  Ryan  and  others,  in  which  the  present 
respondent  sought  to  enforce  by  an  action  of  eject- 
ment the  exception  as  it  appears  in  the  lease  of 
1832  with  regard  to  the  mines  and  minerals  upon 
these  lands,  against  the  person  then  occupying  the 
lands  as  lessee ;  and  the  effect  of  the  grant  of  the 
mines  in  the  original  lease  as  contrasted  with  tbe 
renewal  of   1832,  was  very  fully  discussed,  but 
the  several  members  of  that  court  regarded  that 
question  in  different  lights,   and  from   the  judg- 
ment  pronounced  we  cannot  say  what  their  de- 
cision upon  this  point  was,  for  the  case  was  decided 
upon  the  effect  of  a  sale  in  the  Incumbered  Estates 
Court,  and  how  far  that  was  to  bind  persons  who 
were  not  parties  tQ.tbe  proceedings ;  but  the  ques- 
tion now  before  this  court  is  solely  in  refereoee  to 
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the  leases  of  1776  and  1832,  namely,  whether  in 
the  latter,  which  parported  to  be  a  renewal  of  the 
former,  there  was  a  departure  from  the  terms  of 
the  original  grant,  and  whether,  if  there  be  such  a 
discrepancy  between  these  two  leases,  the  court  has 
the  power  of  correcting  that  fault,  and  rendering 
the  latter  conformable  to  the  terms  of  the  former. 
The  facts  of  the  case  will  be  found  very  fully  stated 
in  the  judgment  of  Jackson,  J.  in  the  Court  of  Com- 
mon Pleas.  There  appears  to  have  been  some  in- 
formality in  the  lease  of  1775,  but  what  that  may 
have  been  is  not  stated,  and  therefore  it  is  merely 
a  matter  of  conjecture ;  and  I  must  take  the  instru- 
ment before  me,  that  is,  the  lease  of  1776,  and  go 
upon  its  provisions;  and  the  question  upon  that  will 
be,  at  what  part  of  the  clause  the  exception  com- 
mences, whether  at  the  beginning  of  the  clause 
commencing  with  the  words — "  and  all  manner  of 
mines  and  minerals  of  coal,  tin^"  &c.,  or  at  a  sub- 
sequent part  of  it.  In  the  renewal  granted  by  Sir 
Rd.  A.  O'Donel  in  1882,  the  word  "and"  (which 
appears  in  the  lease  of  1776)  has  been  omitted  at 
the  commencement  of  the  excepting  clause,  and 
therefore  the  latter  lease  purports  to  be  a  demise 
of  the  lands  in  question,  with  their  rights,  mem- 
bers, and  appurtenances,  ^<  all  manner  of  mines  and 
minerals  of  coal,  lead,  iron,  tin,  &c.  upon  said  lands, 
and  bog  timber,  forest  trees,  and  young  saplings  of 
oak,  ash,  yew,  &c.,  and  all  timber  and  other  trees, 
the  benefit  of  fishing,  fowling,  hunting,  and  hawk- 
ing on  the  said  premises  always  excepted," — and  it 
is  contended  on  the  part  of  the  petitioner  that  these 
mines  should  not  be  excepted.  Upon  this  portion 
of  the  case,  therefore,  two  questions  arise,  or  rather 
one  question  arises,  which  involves  two  others.  As 
to  the  construction  of  the  lease  of  1776,  it  is,  I 
think,  very  hard  to  maintain  the  proposition  that  the 
mines  and  minerals  were  excepted  under  its  provi- 
sions. That  lease  was  a  grant  of  certain  lands  and 
premises  in  the  County  of  Mayo,  *<  and  all  manner 
of  mines  and  minerals  of  coal,  lead,  iron,  tin  and 
other  mines  upon  said  lands,  and  bog  timber,  for- 
est trees,  and  young  saplings  of  oak,  ash,  yew  and 
elm,  and  all  timber  and  other  trees."  If  the  de- 
mise had  stopped  at  that  portion  of  the  lease,  there 
can  be  no  question  but  that  the  mines  and  minerals 
would  have  passed  under  it.  Then  come  the  words, 
"  the  benefit  of  fishing,  fowling,  hunting  and  hawk- 
ing on  the  premises  always  excepted  and  reserved 
oat  of  the  said  demise."  The  plain  construction  of 
this  clause  I  never  should  have  doubted  if  others 
had  not  done  so — namely,  that  the  lease  merely  ex- 
cepted and  reserved  the  benefit  of  fishing,  fowling, 
hunting  and  hawking.  It  has  been  urged  that  there 
is  in  the  body  of  the  lease  of  1776  a  subsequent 
covenant  empowering  the  lessee  to  enter  and  cut 
such  trees  as  be  himself  should  plant,  and  it  is  con- 
tended that  this  provision  would  be  Inconsistent 
with  the  notion  that  the  trees  had  been  already 
granted  under  the  terms  of  the  lease,  but  perfectly 
-consistent  with  a  construction  treating  them,  and 
therefore  the  mines  or  minerals,  as  excepted,  but 
covenanting  that  this  exception  should  not  extend 
to  such  trees  as  should  be  planted  by  the  lessee ; 
but  I  do  not  think  that  fact  atfects  the  present  case, 
as  far  as  regards  the  property  excepted ;  for  even 


if  there  be  such  a  special  power  in  the  lease  it  it 
only  as  to  timber  planted  by  the  lessee,  and  it  has 
been  held  that  a  special  liberty  of  this  kind  will  not 
derogate  from  a  general  grant.  This  was  decided 
in  Lord  Cardigan  v.  Armitqge^  (2  B.  &  C.  197.) 
But  there  is  a  case  cited  by  Judge  Ball  in  his  judg- 
ment that  may  throw  some  light  upon  this  part  of 
the  case,  in  which  it  was  held  that  although  a  de- 
mise of  timber  already  growing  upon  the  demised 
premises  may  have  been  valid,  yet  that  a  demise  of 
the  trees  hereafter  to  be  planted  upon  the  premises 
would  have  been  ntterly  void  at  law ;  and  there- 
fore appears  the  necessity  of  a  special  covenant  to 
this  effect,  for  the  purpose  of  enabling  the  lessee 
to  cut  down  such  timber  as  he  himself  should  plant 
daring  the  demise.  An  exception  of  mines  is  a  dif- 
ferent thing;  for  the  power  of  the  lessee  to  open  new 
mines  is  quite  a  different  question  from  his  right 
to  trees  subsequently  planted  upon  the  premises. 
However,  it  has  been  contended  that  these  excep- 
tions must  be  extended  to  all  the  things  in  question, 
upon  the  grounds  that  although  there  may  be  a 
valid  reservation  of  such  rights  as  fishing,  fowling, 
hawking,  &c.,  yet  that  they  cannot  be  excepted, 
there  being  no  grant  of  them,  and  that  where  there 
is  no  grant  there  can  be  no  exception  to  that  grant, 
and,  therefore,  that  the  word  *<  excepted"  in  the 
deed  of  1776  would  otherwise  be  ineffectual. 
But  I  cannot  yield  to  this  argument,  there  being 
nothing  more  common  in  conveyances  of  this  kind 
than  to  use  the  words  excepted  or  reserved  indis- 
criminately, and  to  apply  them  to  things  of  this 
nature,  which  are  not  properly  the  subject  of  de- 
mise, and  as  to  which,  therefore,  there  is,  strictly 
speaking,  nothing  to  except.  This  appears  from 
the  pleadings  in  the  case  of  Moore  v.  The  Earl  of 
Plymouth,  (3  B.  h  Ad.  66;  s.  c,  7  Taunt.  614; 
8.  c.,  1  Moo.  346.)  That  was  an  action  of  trespass, 
and  the  defendant  pleaded  that  Lord  Windsor,  be- 
ing entitled  to  the  equity  of  redemption  in  the  pre- 
mises, and  others  seised  in  fee  subject  to  that  equity 
of  redemption,  had  leased  the  premises,  there  be« 
ing  *<  excepted  and  reserved"  out  of  such  demise  bj 
Lord  Windsor,  to  himself  and  his  heirs,  free  liberty 
of  hunting,  hawking,  &c.,  and  the  case  was  fully 
discussed  without  any  observation  as  to  the  effect 
of  these  words.  Abbot,  C.  J.  in  giving  judgment 
uses  the  words:  <<  The  person  who  excepts  and  re- 
serves appears  upon  this  record  to  have  no  legal 
estate  in  the  lands."  I  need  not  refer  to  other  in- 
stances in  which  these  words  are  applied  to  such 
subject-matter.  It  is  said  that  these  words  coming 
at  the  end  of  the  sentence  are  calculated  to  throw 
some  doubt  upon  the  clause ;  but  we  often  find  the 
words  **  quit  and  crown  rents"  in  the  same  position 
in  a  sentence,  and  there  is  no  reason  why  we  may 
not  divide  the  entire  clause  according  to  the  sense 
of  the  language.  In  the  present  case  there  is  a 
manifest  break  in  the  sense  between  the  words 
"all  timber  and  other  trees,"  and  *<  the  benefit  of 
fishing,  fowling,"  &c.,  which  is  a  guide  in  a  ques* 
tion  of  construction  of  this  nature.  As  to  the  divi- 
sion of  sentences  of  this  kind,  there  is  an  old  oase, 
Wiltshire  v.  James,  (Dyer,  68,  C),  which  will  af- 
ford an  example.  In  that  case  the  Prior  and  Con« 
veut  of  Christ  Church  in  Southampton  made  a 
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lease  of  the  Manor  of  Fleet,  with  the  appar- 
leDances,  **  together  with  a  dove  house  and  the 
tenements  in  the  safd  manor,  with  the  tjtbes  of 
corn  belonging  to  the  church  there,  fines,  heriots, 
perquisites  of  courts  thence  coming,  and  all  other 
emoluments  and  profits  to  the  said  manor  belonging 
or  forthcoming  the  advowson  of  the  church  there, 
and  wreck  of  sea,  and  probates  of  the  spiritual 
courts  there,  and  fines  of  wills  there  proved,  and 
other  profits  of  the  spiritual  courts  there  (to  hold  of 
the  said  prior  aud  convent  and  their  successors) 
only  excepted  and  reserved  :"  and  it  was  held  that 
10  that  case  the  exception  did  not  commence  until 
the  words  ^*  the  advowson  of  the  church,**  and  that 
the  former  part  of  the  clause  was  not  included* 
The  force  of  this  decision  appears  more  clearly  in 
the  original  Latin  report  than  in  the  English  trans- 
lation. The  plain  intention  of  the  parties  is  what 
is  to  guide  the  court  in  cases  of  this  kind.  In  the 
present  case  it  was  clearly  the  intention  of  the  par- 
ties that  the  mines,  and  minerals,  and  timber  slkould 
pass  under  the  original  demise,  aud  these  expres- 
sions are  plainly  connected  by  a  copulate  with  the 
preceding  part  of  the  sentence  ;  and  it  is,  therefore, 
only  the  latter  part  of  it  that  we  can  treat  as  coining 
within  the  exception.  I,  therefore,  concur  with 
those  members  of  the  Court  of  Common  Pleas  who 
were  of  opinion  that  this  was  the  proper  construc- 
tion of  the  lease  of  1776.  The  next  question,  there- 
fore, is,  in  what  manner  relief  is  to  be  afforded ; 
and  there  can  be  little  difficulty  upon  this  part  of 
the  subject,  as  nothing  remains  but  a  simple  cove- 
nant for  a  renewal  of  the  lease  of  1776,  which  the 
court  is  bound  to  carry  out.  If  a  bill  had  been  ori- 
ginally filed  for  a  renewal,  the  relief  would  have 
been  just  what  the  court  is  asked  to  grant  under  the 
present  petition.  As  to  this  variation  between  the 
original  lease  of  1776  and  that  of  1832,  it  is  hard 
to  say  how  it  originated.  One  of  the  parties  alleges 
that  there  wa§  a  dispute  as  to  the  royalties  in  refe- 
rence to  kelp,  but  as  to  nothing  else ;  and  that  it 
was  in  that  manner  that  the  word  «  and"  was  omit- 
ted.  The  other  party  says  that  there  was  no  mis- 
take at  alL  However,  these  considerations  will  not 
authorize  the  court  to  depart  from  the  clear  words 
of  the  original  instrument.  As  to  the  fir8t  expla- 
nation that  I  have  alluded  to,  I  cannot  imagine  any- 
thing more  unlikely  to  occur  for  the  purpose  of 
clearing  up  a  disputed  question  of  this  sort,  than 
that  the  parties  should  introduce  into  the  renewal  a 
misrecited  clause  taken  out  of  the  original  instru- 
ment, and  thus  leave  the  matter  subject  to  all  Ha 
original  ambiguity.  The  deed  of  1882  contains  no 
covenant  for  renewal,  and  for  that  reason,  when  it 
should  become  necessary  to  obtain  a  renewal,  the 
parties  would  have  been  obliged  to  fall  back  upon 
the  original  lease.  If,  therefore,  there  had  been 
any  new  understanding  or  agreement  as  to  this  par- 
ticular thing,  the  parties  would  have  noticed  it  in 
the  deed  of  1882.  I  do  not  conceive  that  this  is  a 
case  in  which  the  error  is  capable  of  being  corrected 
by  the  admission  of  parol  evidence.  This  is  a  case 
in  which  one  of  the  parties  comes  here  for  relief 
under  a  clear  covenant  for  the  renewal  of  his  lease, 
a  matter  which  does  not  depend  at  all  upon  parol 
evidence ;  and,  when  once  the  meaning  and  con- 


struction of  this  sentence  is  settled,  what  remains 

to  be  done  is  clear ;  and  I,  therefore,  cannot  refuse 

to  introduce  into  the  new  lease  the  same  words  that 

are  found  in  the  original  one,  whether  or  not  that 

will  make  any  difference  in  the  construction  of  the 

I  latter  instrument.      No  doubt  the  petitioners  have 

j  lain  by  for  a  long  time  before  they  thought  fit  to 

,  apply  to  this  court  for  relief;  but  it  cannot  be  re- 

I  fused  to  them  for  that  reason,  as  property  may  be-* 

come  valuable  at  one  time  although  it  may  have 

been  worth  little  or  nothing  previously.     I  must, 

therefore,  comply  with  the  prayer  of  this  petition, 

but  shall  give  no  costs. 

Decree  (tccordingly* 


ROLLS  COURT. 

.M*Naijly  v.  Murphy  and  others. — Feb.  lO.* 

Practice — Cause   Petition — Substitution    of  ser^- 
vice^  Trustee  Art,  1850. 

Henry  Fitzgibhon  applied  for  an  order  to  sub- 
stitute service  of  the  notice  of  filing  the  peti- 
tion upon  the  respondents,  Mr.  and  Mrs.  Murphy, 
by  serving  their  solicitor  and  agent,  and  for 
liberty  to  set  down  the  petition  under  the  49th 
section  of  the  Trustee  Act,  1850,  without  serving 
the  respondent,  a  trustee  whose  residence  was  un- 
known. It  appeared  from  the  affidavit  of  the  peti* 
tioner  that  the  object  of  the  petition  was  to  raise  a 
charge  created  by  Mrs.  Murphy,  subsequently  to 
her  marriage  with  the  respondent,  her  present  hus- 
band, on  her  separate  estate,  which  had  been  con- 
veyed on  a  previous  marriage  to  two  of  the  respon- 
dents in  the  petition,  in  trust  for  herself  for  life, 
and  which  life  interest  she  had  conveyed  on  her 
marriage  with  her  present  husband  to  two  other  of 
the  respondents  in  trust  for  herself  for  life.  Mr. 
and  Mrs.  Murphy  resided  in  France  since  their  mar- 
riage, and  the  trustees  of  Fhe  first  settlement  allowed 
Mr.  Doyle  to  receive  the  rents  of  the  separate  estate, 
and  he  transmitted  them  to  Mrs.  Murphy.  Doyle 
had  paid  to  the  petitioner,  in  April,  1858,  an  in- 
stalment on  foot  of  the  charge,  and  he  held  a 
situation  in  Mr.  Murphy's  Court  in  Cavan.  In 
October  last  the  petitioner  had  an  interview  with 
Mrs.  Murphy  in  France  respecting  the  charge  when 
she  referred  the  petitioner,  and  transmitted  by  him 
to  her  solicitor,  Mr.  Bate  of  Dublin,  a  letter.  Mr. 
Bate  had  appeared  for  the  trustees  of  the  first  set- 
tlement, but  refused  to  appear  for  Mr.  and  Mrs. 
Murphy.  He  and  Doyle  had  been  served  with  no* 
tice  of  this  application.  The  respondent,  Mr.  Keane, 
one  of  the  trustees  of  the  second  settlement  had, 
since  being  served  with  notice  of  the  petition,  served 
upon  the  petitioner  a  notice  disclaiming  the  trusts 
of  the  settlement,  and  it  appeared  that  the  other 
trustee  was  somewhere  in  France,  but  could  not  be 
found. 

The  Court  substituted  service  upon  Mr.  Bate  and 
Doyle,  and  allowed  the  petition  to  be  amended  by 
striking  out  the  respondent  who  could  not  be  found, 
and  so  stating  in  the  petition. 

*  Ex  relatione  H.  Fitsgibbon,  £8q. 
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HiLART  Term,  1855. 

[Reported  by  John  Nobwood,  Esq.  Barrister-at-Law.] 

Connolly  v.  Evans. — January  26. 

Practice — Common  Law  Procedure  Act,  sec.  89— 
Service  of  amended  summons  and  plaint. 

The  court  will  not  permit  the  original  sun^mons  and 
plaint,  when  once  filedj  to  he  taken  off  the  file  of 
the  courty  after  amendment  6y  side-bar  order,  for 
the  purpose  of  being  re- served  on  the  defendant^ 
but  will  order  the  sei*vice  of  an  attested  copy  of 
the  writy  as  amended,  to  be  served  on  the  parties 
named,  and,  in  future,  every  side-bar  order  for 
amendment  shall  provide  that  the  service  of  an 
attested  copy  shall  be  deemed  good. 

This  was  an  action  brought  to  recover  the  sum  of 
£24  58.  lOd.  for  conveyance  of  goods,  and  for  work 
and  labour  executed  for  a  sugar- refining  establish- 
ment in  tike  City  of  Cork.  The  plaintiff  had  issued 
a  summons  and  plaint,  and  served  it  duly,  on  the 
23rd  of  November.  A  notice  had,  on  the  6th  of 
December,  been  served  on  plaintiff's  attorney,  re- 
quiring the  plaintiff  to  amend  his  summons  and 
plaint,  by  adding,  as  parties  defendants,  J.  F.  T. 
and  D.  T.,  as  being  jointly  liable,  if  at  all.  On 
the  7th  of  December  (being  the  last  day  for  plead- 
ing) the  defendant  took  defence.  The  plaintiff 
amended  his  sdmmons  and  plaint  by  adding  on  the 
file,  by  a  side-bar  order,  the  above  parties  as  de- 
fendants. 

B.  Sullivan  moved  that  the  plaintiff  be  permit- 
ted to  obtain  the  original  summons  and  plaint  from 
the  files  of  the  court  for  the  purpose  of  serving  it, 
as  amended,  on  certain  co-defendants.— .The  eighty- 
ninth  section  of  the  Common  Law  Procedure  Act 
provides,  "  That  in  any  action  or  contract,  where 
the  non-joinder  of  any  person  or  persons  as  co-de- 
fendant or  co-defendants  has  been  objected  to  by 
notice  or  plea  in  abatement,  the  plaintiff  shall  be 
at  liberty  to  enter  a  side-bar  rule  to  amend  the 
writ  of  summons  and  plaint  by  adding  the  name 
or  names  of  the  person  or  persons  named  in  such 
notice  as  joint  contractors,  and  to  serve  the  amende 
ed  writ  upon  the  person  or  persons  so  named  in  9uch 
notice,  and  to  proceed  against  the  original  defend- 
ant or  defendants,  and  the  person  or  persons  so 
named  in  such  notice,  provided  that  the  date  of 
such  amendment  shall,  as  between  the  person  or 
persons  so  named  In  such  notice  and  the  plaintiff, 
be  considered  for  all  purposes  as  the  commeuce- 
ment  of  the  action."  The  d2nd  section  of  the 
Act  provides  that  the  service  of  the  summons  and 
plaint  shall  be  effected  by  delivery  of  a  copy  of 
such  writ  to  the  defendant  in  person,  if  practica- 
ble. The  difficulty  is  that  no  provision  is  made  in 
the  Act  for  serving  the  amended  writ.  [^Greene^ 
B. — There  is  that  difficulty  in  the  Act ;  what  is  to 
be  done  with  the  original  defendant  ?J  The  action 
proceeds  against  him  as  originally,  and  the  Act  pro- 
vides for  that. 

Grbene,  B. — It  is  impossible  that  I  could  per- 
mit the  original  writ  to  be  taken  off  the  files  of  the 


court.  It  is  an  omitted  case  in  the  Act.  I  must 
construe  the  section  in  the  only  way  by  which  the 
Act  can  be  rendered  efficacious.  I  will  make  an 
order  that  the  attested  copy  of  the  writ,  as  amended 
on  the  file,  be  served  on  the  parties  named,  the  costs 
of  the  motion  to  be  costs  in  the  cause ;  and,  in  fu- 
ture, the  officer  will  make  it  a  part  of  the  side -bar 
order  for  amending  the  summons  and  plaint  that 
the  service  of  an  attested  copy  be  deemed  good. 


CONSOLIDATED  CHAMBER. 

\_Coram  Richards^  B.} 

Browne  and  others  r.  O'Brien. — March  2. 

Practice-Several  Pleas^l  6^17  Vic.  c.  113,  #.  57. 

The  court  will  give  a  defendant  liberty  to  plead  se^ 
veral  matters  under  57 th  section  of  the  Common 
Law  Procedure  Amendment  Act,  when  it  ap* 
pears  that  it  is  not  the  facts,  but  the  legal  conse^ 
quences  of  them,  that  is  in  controversy  between  the 
parties, 

Curtis  applied  in  this  case  for  liberty  to  plead  se- 
veral defences  to  the  summons  and  plaint,  which 
contained  two  causes  of  action,  viz.,  one  for  the 
non-delivery  of  a  cargo  of  oats,  and  the  other  for 
interest  on  foot  of  a  sum  of  £612  1 2s.  6d.,  and  to 
these  the  defendant  purposed  to  plead — first,  ac- 
cord and  satisfaction  to  the  whole  action ;  second, 
performance  of  the  contract  to  the  first  cause  of 
action;  and  third,  that  no  interest  had  ever  ac- 
crued due  on  foot  of  said  sum,  inasmuch  as  the 
sum  was  not  one  payable  on  foot  of  any  written 
instrument,  and  at  a  certain  time,  and  no  demand 
for  payment  of  it  had  been  made  on  the  defendant 
apprising  him  that  interest  would  be  charged  as  re- 
quired by  section  75  of  3  &  4  Vic.  c.  105.  [^Rich- 
ardsy  B, — Have  you  got  an  affidavit  ?]  An  affi- 
davit is  not  necessary  here,  as  the  facts  of  the  case 
are  not  in  dispute,  although  the  legal  consequences 
of  them  may  be.  The  facts  are :  the  defendant, 
residing  in  Dungarvan,  in  Ireland,  sold  to  the 
plaintiffs,  residing  in  Bridgewater,  in  England,  the 
cargo  in  question  in  the  month  of  last  October, 
and  undertook  to  deliver  it.  He  accordingly  ship- 
ped it  for  the  plaintiffs  on  board  a  vessel  in  the 
port  of  Dungarvan,  and  received  from  them  £612 
12s.  6d.  in  part  payment.  The  vessel  sailed,  but  had 
to  return  to  port  through  stress  of  weather,  and  it 
was  then  found  she  wanted  repairs,  which  took 
some  time  to  effect,  and  the  plaintiffs,  becoming 
impatient,  sent  their  attorney  to  the  defendant  to 
ask  him  to  refund  the  £612  12s.  6d.,  which  the  de- 
fendant accordingly  did  refund,  and  obtained  tlie 
attorney's  receipt  for  it  on  the  7th  of  November 
following.  All  those  facts  would  be  admitted  on 
both  sides  of  the  case,  but  the  defendant  contends 
that  the  payment  on  November  7  was  an  accord 
and  satisfaction  of  the  whole  action ;  that  the  ship- 
ment  of  the  oats  was  in  law  a  delivery  to  the  plain- 
tiffs ;  and  that  the  claim  for  interest  is  evidently  il- 
legal. 

Richards,  B. — You  may  take  the  order.* 


•  Ex  relatione. 
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COURT  OF  EXCHEQUER  CHAMBER* 

[Ebbob  fbom  the  Exchequeb.] 

HiLABT  Tebm,  1855. 

[Beported  by  Sahukl  Y.  Pbet,  Esq.,  Bairister-at-Law.] 

DowDAix  (in  ebbob)  r.  Kellt. — Jan.  17,  Feb.  1. 

Trespass  for  illegal  arrest — Setting  aside  judge^s 
fiat  to  hold  to  hail—^  8^  4  Vic.  c.  105. 

In  an  action  of  trespass  for  an  illegal  arrest  and 
false  imprisonment^  Ay  the  defendant^  (plaintiff 
in  errorf)  justified  under  a  judge's  fiat  to  hold  S, 
the  present  plaintiffl  (defendant  in  errors)  to  bail 
in  an  action  in  which  A  had  been  the  plaintiff^ 
the  suing  out  of  a  writ  of  capias  ad  respoDden- 
dum  pursuant  to  the  provisions  of  the  S  Sf  4  Vtc» 
€•  105,  and  the  arrest  and  detention  thereunder 
ofB.     B  replied  that  the  special  order  in  queS' 
tion  had  been  obtained  on  affidavits  fiied  by  Ay 
alleging  that  B  was  about  to  quit  the  counti*y  ; 
that  the  said  order  was  subsequendy^   by   the 
order  of  another  judge  acting  in  ChtJtmber^  set 
aside,   and  that   the  special    order    was  so  set 
aside  upon  the  grounds  that  the  former  judge  had 
been  induced  to  make  the  same  upon  a  misrepre- 
sentation  of  facts  touching  the  alleged  intention  of 
B  to  quit  Ireland,  and  3iat  he  had  been  induced 
to  and  did  make  said  order  improvidently^  where' 
fire  the  said  order  wets  so  set  aside.     The  defen* 
dant  having  demurred  to  said  replication,  judg* 
tnent  was  given  by  the  Court  <f  Exchequer  in 
favour  of  B  (the  plaintiff'  below.)     A  having 
brought  his  writ  of  error  to  reverse  said  judgment, 
Heldy  by  a  majority  of  the  court,  five  j%idges  to 
four,   (Monahan,   C,  J,,  BaU,  •/.,  Pennefather 
and  Greene,  B.B^y  dissentieDtibus,)  reversing  t/te 
judgment  of  the  court  below,  that,  it  not  appear- 
ing by  the  replication  that  the  original  fiat  had 
been  set  aside  by  reason  of  any  fraudtUent  or 
wilful  misrepresentation  on  the  part  of  A,   the 
order,  although  since  set  aside,  was  a  sufficient 
protection  for  acts  done  under  its  authority  whilst 
it  remained  in  force. 
This  was  an  action  of  trespass  vi  et  armis  for  an 
arrest  of  the  plaintiff.     The  declaration  (which  had 
been  filed  under  the  former  system  of  pleading)  aU. 
leged  that  the  defendant  on  the  27th  of  July,  1852, 
with  force  and  arms,  &c.,  assaulted  the  plaintiff,  at 
Headford,  in  the  County  of  Galway,  &c.,  and  forced 
and  compelled  him  to  go  to  a  certain  gaol  or  prison, 
ftct  and  then  and  there  imprisoned  the  plaintiff  and 
kept  and  detained  him  in  f  )risou  without  any  probable 
or  reasonable  cause  whatsoever,  for  a  month,  con- 
trary to  law,  &c.,  alleging  special  damage.     There 
was  also  a  second  count  with  general  damage,  and 
one  for  a  common  assault.     The  defendant  pleaded 
-first,  not  guilty ;  secondly,  that  before  the  time  when 
and  so  forth  in  the  declaration  mentioned,  to  wit,  on 
the  14th  July,  1852,  the  Right  Hon.  John  Richards, 
t>ne  of  the  Barons  of  her  Majesty's  Court  of  Excbe- 


•  Coram  Lefroy,  C  J.,  Monahan,  C.  J.,  Crampton,  Per- 
rin,  Ball,  Moore,  and  Jackson,  J. J.,  Pennefather  and 
€fretne,  B.B. 


quer  at  Dublin,  by  a  special  order  directed  that  the 
plaintiff  should  be  held  to  bail  for  £287,  and  there- 
upon, afterwards,  and  before  the  said  time  when  and 
so  forth,  to  wit,  on  the  19th  July,  1852,  a  certain 
writ  of  our  Lady  the  now  Queen,  commonly  called 
a  capias,  was  issued  out  of  the  Court  of  our  said 
Lady  the  Queen,  before  the  Queen  herself,  the  said 
court  still  being  holden  at  Dublin,  &c.,  directed  to 
the  then  sheriff  of  the  County  of  Galway,  by  which 
writ  our  Lady  the  Queen  commanded  the  said  she- 
riff that  he  should  take  the  said  plaintiff  if  he  was  to 
be  found  in  his  bailiwick,  and  him  safely  keep  so 
that  he  should  have  his  body  before  the  said  Lady 
the  Queen  at  the  Queen's  Courts,  Dublin,  on  the 
Idth  August  then  next  ensuing,  to  answer  the  same 
defendant  of  a  plea  of  trespass,  which  said  writ  was 
then  and  there  duly  endorsed  for  bail  for  the  sum 
of  £287,  by  order  of  the  said  Baron  Richards,  and 
which  said  writ  so  endorsed  for  bail  as  aforesaid, 
afterwards,  to  wit,  on  the  26th  day  of  July,  in  the 
City  of  Galway  aforesaid,  was  delivered  to  Thomas 
A.  Joyce,  Esq.,  who  then  and  there,  from  thence- 
forth, until,  at,  and  after  the  execution  of  the  said 
writ  upon  the  said  plaint  as  hereinafter  mentioned, 
was  sheriff  of  the  said  County  of  Galway,  to  be  exe- 
cuted in  form  of  law^  and  thereupon  the  said  Thomas 
A.  Joyce,  so  being  sheriff  as  aforesaid,  afterwards, 
and  before  the  said  tinte  when^  &c.,  to  wit,  &Cn 
made  his  certain  warrant  in  writing,  under  his  hand 
and  seal  of  office  of  sheriff  as  aforesaid,  directed  to 
William  Morris  and  the  said  sheriff's  bailiffs,  and 
thereby  commanded  them  that  they  should  jointly 
and  severally  take  the  said  plaintiff  if  he  should  be 
found  in  his  bailiwick,  and  safely  keep  him,  so  that 
the  said  sheriff  might  have  the  body  of  the  plaintiff 
before  our  Lady  the  Queen  at  the  Court  of  Queen's 
Bench,  at  her  Majesty's  Courts  of  Dublin  aforesaid, 
on  the  Idth  day  of  August  then  next,  to  answer  the 
said  defendant  of  a  plea  of  trespass,  which  said  war- 
rant afterwards,  and  within  one  calendar  month  from 
the  date  of  said  writ,  and  before  the  time  when  and 
soforth,  a  writ,  &C.,  was  delivered  to  the  said  Wil- 
liam Morris,  to  be  executed  in  due  form  of  law,  by 
virtue  of  which  said  writ  and  warrant  the  said  W. 
Morris  as  such  bailiff  afterwards,  and  before  the  time 
appointed  for  the  return  of  the  said  writ,  to  wit,  &Cn 
and  within  the  bailiwick  of  the  said  sheriff,  to  wit, 
&c.,  took  and  arrested  the  plaintiff  by  his  body  and 
kept  and  detained  him  in  the  custody  of  the  said  W. 
Morris,  at  the  suit  of  the  defendant  for  the  cause 
aforesaid,  for  the  space  of  time  in  the  declaration 
mentioned,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid,  and  which  are  the  alleged  trespasses, 
&c.     To  this  plea  the  plaintiff  replied,  as  follows, 
viz.:  that  the  said  special  order  was  obtained  on  affi- 
davits filed  by  the  defendant  alleging  that  the  plain- 
tiff was  about  to  quit  the  country  and  should  be  held 
to  bail,  and  that  eifter  the  suing  and  prosecuting  out 
of  the  said  court  the  special  order  and  said  writ  of 
capias,  by  a  rule  of  the  said  court  then  duly  made 
by  the  Hon.  Justice  Crampton,  one  of  the  Justices 
of  the  said  Court  of  Queen's  Bench,  sitting  in  Cham- 
ber, and  which  rule  of  said  court  was  entitled  in  the 
said  cause,  it  was  upon  debate  and  in  the  presence  of 
counsel  for  plaintiff  and  counsel  for  said  defendant, 
ordered  by  the  said  Hon.  Justice  Crampton  so  act- 
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ing  in  Chamber,  that  the  said  special  order  of  the 
said  Right  Hon.  Baron  Richards,  in  said  plea  men- 
tioned, should  be,  and  the  same  was  thereby  set 
aside,  (referring  to  the  said  proceedings  on  record)  ; 
that  the  said  special  order  was  so  set  aside  on  the 
grounds  that  the  Right  Honourable  Baron  Rich- 
ards had  been  induced  to  make  said  order,  and  had 
made  said  order  upon  a  misrepresentation  of  facts 
touching  and  relating  to  the  alleged  intention  of 
the  said  Michael  Kelly  to  quit  Ireland,  and  that  said 
Right  Honorable  Baron  Richards  had  by  such  mis- 
representations been  induced  to  make  and  did  make 
said  order  improvidently,  wherefore  the  said  order 
was  as  aforesaid  set  aside.     The  defendant  demur- 
red to  this  replication  upon  the  following  grounds, 
namely,  first,  that  trespass  was  not  sustainable  on 
the  proper  form  of  action,  in  respect  of  the  matters 
in  the  pleadings  mentioned ;  secondly,  that  the  re- 
plication was  no  answer  to  the  plea ;  thirdly,  that 
it  was  not  averred  what  the  particular  representa- 
tion was,  which  was  alleged  to  be  false;  fourthly, 
that  it  is  not  averred  by  whom  or  In  what  affidavit 
any  such  representation  was  made ;  fifthly,  that  it 
is  not  averred  that  such  alleged  misrepresentation 
was  maliciously  made,  or  that  the  order  for  the Jiat 
or  writ  of  capias  was  maliciously  procured ;  and 
also  that  said  replication  was  a  departure  from  the 
declaration.     The  plaintiff  having  joined  in  demur* 
rer,  the  latter  came  on  for  argument  in  the  Court 
of  Exchequer,  which,  in  Trinity  Term,  1853,  gave 
judgment  in  favour  of  the  plaintiff^.     The  cause  was 
subsequently  tried  upon  the  issue  in  fact  raised  by 
the  plea  of  «  not  guilty,"  and  a  verdict  for  £30 
damages  was  given  for  the  plaintiff.     The  defend- 
ant brought  his  writ  of  error  to  reverse  that  judg- 
ment.    The  principal  errors  assigned  were,  that 
trespass  was  not  the  proper  form  of  action  in  re- 
spect of  the  matters  in  the  pleadings  mentioned ; 
and  that  the  replication  was  insufficient  in  not  show- 
ing wherefore  the  said  rule  of  the  Hon.  Justice 
Crampton  was  made,  and  did  not  state  that  the 
writ  of  capias  was  set  aside,  nor  the  grounds  of 
setting  said  writ  of  capias  aside.     The  plaintiff  be- 
low joined  in  error. 

Morris  and  Macdonagh^  Q,  C.  were  heard  on 
behalf  of  the  plaintiff  in  error,  and  Concannon  and 
Lynch^  Q.  C.  on  behalf  of  the  defendant  in  error. 
The  arguments  and  authorities  referred  to  suffi- 
ciently appear  from  the  judgment  of  the  court. 

Cur.  adv.  vuit. 
Feb.  \. — Gbebne,  B.  (after  stating  the  pleadings.) 
In  this  case  there  was  a  special  demurrer  upon  the 
grounds,  first,  that  trespass  was  not  the  proper  form  of 
action ;  secondly,  that  the  replication  was  no  answer 
to  the  plea,  as  the  latter  had  not  averred  the  nature 
of  the  particular  misrepresentation  complained  of, 
which  was  alleged  to  be  false.  The  demurrer  seems  to 
regard  that  as  an  allegation  of  a  false  statement  having 
been  made.  [His  Lordship  stated  the  other  grounds 
of  demur rer.J  That  demurrer  was  overruled  by  the 
Court  of  Exchequer,  and  on  that  judgment  a  writ 
of  error  has  been  brought.  The  question  is,  whe- 
ther, upon  any  of  the  grounds  so  stated  in  the  de- 
murrer, it  ought  to  be  allowed.  This  leads  to  the 
consideration  of  the  several  grounds  of  demurrer 
upon  which  it  has  been  alleged  that  this  replication 


is  bad.     The  first  and  main  point  which  has  been 
raised  is,  whether,  under  the  circumstances  stated 
in  the  plea,  the  action  of  trespass  is  sustainable, 
and   was  the  proper  form  of  action.     Prima  facie 
the  injury  complained  of  is  an  act  of  trespass,  for 
which  an  action  of  trespass  is  the  proper  remedy  ; 
but  then  the  defendant's  justification  amounts  to  this, 
<<  I  did  not  commit  a  trespass,  for  I  had  the  autho- 
rity of  law^  for  the  act  which  I  have  done."     That 
supposed  authority  was  this :  a  judge  of  one  of  the 
superior  courts  made  an  order,  under  the  Act  of 
Parliament,  directing  the  defendant  in-  the  action 
then  pending  to  be  held  to  bail  for  a  debt  of  £287. 
Upon  that  order  a  writ  of  capias  issued,  and  was 
delivered  to  the  sheriff  to  execute,  for  the  purpose 
of  compelling  the  defendant  to  be  forthcoming  to 
answer  the  plaintiffs  suit.     Then  the  plaintiff  below 
in  this  present  action  replies  to  that  plea,  admitting 
that  such  an  order  was  in  fact  made,  and  writ  of 
capias  sued  out  accordingly,  but  alleging  that  that 
was  afterwards  set  aside.     Now,  the  main  question 
which  arises  in  this  case  is,  as  to  what,  in  the  ab* 
stractf  is  the  effect  and  result  of  setting  aside  that 
order  as  it  affects  the  person  who  obtained  it.    May 
it,  though  set  aside,  still  be  used  to  protect  that 
individual  in  respect  of  what  he  has  done  under  its 
authority  while  still  in  force,  or  is  it  to  be  consi- 
dered, when  set  aside,  as  if  it  had  never  been  issued? 
No  doubt,  such  an  order  is  indispensible  for  the 
protection  of  the  party  himself  putting  the  law  in 
force,  though  for  that  of  the  officer  the  writ  alone 
is  sufficient.     The  3  &  4  Vic.  c.  105,  s.  1,  provides 
that  no  person  shall  be  arrested  on  mesne  process 
in  any  civil  action  in  any  superior  court,  unless  in 
the  cases  and  in  the  manner  therein  provided  for. 
That  mode  is  to  obtain  a  special  order  from  a  judge, 
directing  the  defendant  to  be  held  to  bail  in  such 
sum  as  the  judge  shall  think  fit.     It  follows  that  an 
arrest  without  such  an  order  would  be  a  trespass^ 
and  the  imprisonment  of  a  party  would  be  false* 
The  order  is  essential  to  the  legality  of  the  capias, 
so  far  as  the  party  himself  is  concerned.  In  the  cases 
where  an  arrest  has  taken  place  under  a  writ  of  ca» 
sa.  and  the  judgment  itself  has  been  afterwards 
set  aside,  a  distinction  has  been  established  between 
the  situation  of  the  officer  who  has  executed  the  writ 
and  that  of  the  party  himself  suing  it  out.     Brilton 
v.  Colsy  (I  Salk.  408,)  where  it  was  held  that  the 
officer  may  justify  under  the  writ  solely ;  on  the 
other  hand,  the  party  who  has  put  him  in  motion 
must  show  a  valid  judgment  to  support  the  writ. 
This  order  is  in  degree  analogous  to  a  judgment  in 
a  superior  court.     Let  us  consider,  supposing  that 
this  arrest  had  taken  plaoe  under  final  process^ 
what  would  have  been  the  effect  of  setting  aside  the 
judgment,  and  then  let  us  see  whether  there  be  any 
substantial  distinction  between  that  and  the  setting 
aside  of  this  order.    If,  indeed,  the  judgment  were 
reversed  for  error,  the  acts  done  under  that,  before 
reversal,  would  be  valid,  and  no  one  would  be  deemed 
a  trespasser  for  acts  done  under  that.  Hoe^s  cassy  (5 
Rep.  181);  Drury's  case,  (8  Rep.  418.)     The  rea- 
son for  that  is  simply  this,  that  the  old  judgment 
and  the  judgment  of  reversal  both  remain  of  record* 
But  then,  with  regard  to  the  effect  of  setting  aside 
the  judgment,  that,  on  the  other  hand,  operates 
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to  remove  it  altogether,  fis  if  it  never  existed. — 
Parstmst  ▼•  Uoydy  (3  Wilson,  341 ;  8.  c^  2  Wm. 
BL  845.)     There  the  defendant  justified  ander  a 
ma*  Mk    The  replication  was  that  the  said  capias 
had  been  isetd  errmicoiialy,  showing  wherein  the 
irregularity  lay,  in  the  intervention  dT  a  Term  be* 
tween  the  tette  and  the  return  of  the  writ,  whereby 
it  was  objectionable  on  the  face  of  it,  and  had  been 
•et  aside.     On  demurrer  to  this  replication  it  was 
argued  that  the  process,  although  erroneous  and 
set  aside,  was  still  an  excuse  for  anything  which 
had  been  done  onder  it  until  set  aside.     But  it  was 
unanimously  held  that  the  writ  was  void  and  not 
merely  erroneous,  and  that  trespass  accordingly 
lay,  as  the  process  was  irregular,  which  is  the  same 
as  void.     In  Phtilips  v.  Btron,  (I  Strange,  508), 
it  was  also  held  that  trespass  lay  under  similar  cir- 
eurastaaces.     Both  parties  there  joined  in  their  de- 
fences.    Had  they  defended  separately  possibly  the 
•lierifF,  who  was  one  of  the  defendants,  might  have 
justified  under  the  oa.  to.    So  in  Turner  v.  FilgaUf 
(1  Lev.  95,)  a  judgment  was  vacated  as  having 
been  unduly  obtained,  and  there  trespass  was  held 
to  lie,  because,  by  reason  of  its  having  been  vacated, 
it  was  as  if  no  judgment  had  ever  been.    In  Bar* 
ksr  v.  BraJkam  and  Norwoody  (9  Wits.  368  ;  8.  c, 
^  W.  Bl.  866,)  the  writ  of  ca,  sa.  was  set  aside  for 
being  illegal  and  void,  and  a  question  having  arisen, 
whether  the  plaintiff's  attorney  was  liable  in  an  ac- 
tion of  trespass  and  false  imprisonment,*  it  was  held 
that  he  was,  and  De  Grey,  C.  J.  said,  "  Mr.  Nor- 
wo<^d  (the  attorney)  has  pleaded  <  not  guilty.'     He 
could  not  justify  by  a  special  plea,  because  there  is 
no  record  to«ward  a  ca.  $a.  against  Mrs.  Barker; 
then  could  he  have  justified  himself  by  pleading  that 
he  tgnorotttly  sued  out  the  writ,  for  ignorance  is  no 
excuse  ?"    He  next  meets  the  objection  that  an  ac- 
tion of  trespass  vi  et  armU  would  not  lie  under  the 
circumstances,  and  shows  that  if  injury  resulted  to 
the  person  by  the  suing  out  of  a  void  writ,  trespass 
was  the  proper  remedy.     The  case  of  CodHngton 
V.  Lloydy  (8  Ad.  k  Ell.  449,)  is  a  very  strong  au- 
thority upon  this  subject.     That  was  an  action  of 
trespass  against  an  attorney  for  an  illegal  arrest. 
Amongst  other  pleas  the  defendant  pleaded  that  the 
arrest  of  the  plaintiff  had  taken  place  under  a  marked 
writ  sued  out  of  the  Court  of  Exchequer.     To  that 
plea  the  plaintiff  replied  that,  by  an  order  of  Baron 
jParke,  which  was  afterwards  confirmed  by  the  f\ill 
court,  the  writ  was  set  aside  for  irregularity.     The 
question  arose  upon  a  demurrer  to  the  replication, 
whether  the  plaint iff*s  attorney  in  that  action  was 
liable  to  an  action  of  trespass,  and  it  was  held  that 
he  was  liable.     Lord  Denmau  said,  in  delivering 
judgment,  <*  The  plaintiff  here  was  arrested  on  a 
writ  which  was  afterwards  declared  by  the  court 
irregular.     It  was,  therefore,  afs  if  there  had  been 
none."     Patteson«  J.  said,    <*  It  (the  action)  lies 
against  him,  because  the  process,  when  set  aside, 
ia  as  if  it  had  never  existed,  and  if  the  party,  there- 
fore, cannot  justify  under  it,  neither  can  the  attorney. 
The  clear  effect,  therefore,  of  the  setting  aside  a 
judgment,  as  distinguished  from  that  of  its  being 
reversed  upon  a  writ  of  error  is  to  remove  it  off  the 
records  of  the  court  as  if  it  never  existed,  and  to 
deprive  the  party  of  any  protection  under  it  for4he 


acts  done  previous  to  its  having  been  set  aside.  Is 
there  any  distinction  between  this  case  and  that  of 
a  capias  ad  respondendum  9  That,  since  the  pass- 
ing of  the  Act  of  Parliament  to  which  I  have  refer- 
red, is,  in  case  its  requisites  are  not  observed,  nei- 
ther erroneous  nor  irregular,  but  simply  void.  It 
is  now  a  collateral  proceeding.  It  may  be  applied 
for  at  any  stage  of  the  suit,  wherever  it  is  shown 
that  it  is  the  intention  of  the  defendant  to  leave  the 
country.  It  ia  not  essentially  the  commencement 
of  the  suit,  as  it  may  never  iftsue,  and  without  the 
order  of  a  judge  no  court  now  has  authority  to  issue 
such  a  writ,  which  would,  in  that  case,  be  simply  a 
nullity.  The  corresponding  Act  in  England  is  the 
I  &  2  Vic.  c.  1 10,  and  in  the  practice  adopted  under 
that  it  has  been  considered  that  the  proper  mode  of 
proceeding  with  regard  to  auch  cases  as  the  present 
is,  to  set  aside  the  order  of  the  judge  and  to  allow 
the  capias  to  remain.  In  Hopkins  v.  Salembier,  (5 
M.  &  W.  42,)  which  recognises  the  propriety  of 
that  practice.  Lord  Abiuger,  C.  B.  says,  <<  If  we 
were  to  set  aside  the  capias,  we  should  make  the 
sheriff  a  trespasser.  In  cases  of  this  nature  the 
application  should  be  to  set  aside  the  judge's  order." 
He  evidently  thought  the  setting  aside  of  the  ^rit 
went  to  deprive  the  party  of  its  protection  for  ante- 
cedent acts.  In  Biddell  v.  Pakeman,  (2  Cr.  M.  k 
R..dO,)  the  defendant  pleaded  that  the  plaintiff  had 
been  arrested  upon  a  capias  marked  for  £200.  The 
replication  thereto  was  that  no  affidavit  of  the  cause 
of  action  had  been  filed  pursuant  to  the  statute  then 
in  force,  to  which  the  defeudant  rejoined  that  auch 
had  been  done.  The  plaintiflf  demurred  upon  the 
ground  that  the  afiidavit  relied  upon  by  the  oppo- 
site side  did  not  show  the  amount  of  the  promissory 
note  for  which  the  action  had  been  brought.  The 
court  held  that  tiie  action  of  trespass  would  not  lie. 
Lord  Abinger,  C.  B.  said,  "  In  this  case  there  must 
be  judgment  for  the  defendant.  This  affidavit  to 
hold  to  bail  is  indeed  irregular^  but  the  proceedings 
which  have  taken  place  upon  it  are  only  voidable 
and  not  void.  The  defendant,  therefore,  ought  to 
have  applied  to  the  court  for  the  purpose  of  having 
them  set  aside,  before  he  commenced  the  present 
action.  There  is  no  colour  whatever  for  maintain- 
ing it.'  Parke,  B.,  "  Where  the  process  is  irregu- 
lar merely,  no  action  for  false  imprisonment  can  be 
maintained  until  that  process  is  set  aside."  Alder- 
son,  B.,  "  Where  process  is  set  aside  for  irregularityt 
the  court  in  general  makes  it  part  of  the  terms  that 
they  shall  bring  no  action.  The  reason  of  that  is 
that  the  right  to  bring  such  action  accrues  upon  the 
process  being  set  aside.**  Now  comes  the  case  which 
has  been  maiuly  relied  upon  by  counsel  for  the 
plaintiff  in  error,  but  I  do  not  think  that  iu  effect 
has  been  properly  apprehended.  I  refer  to  the  caad 
of  Prentice  v.  Hai-risson,  (4  Q.  B.  852.)  I  have 
already  referred  to  the  distinction  between  the  set- 
ting aside  of  process  for  the  error  of  the  court  or  a 
judge  and  for  irregularity.  In  the  case  I  have  laat 
referred  to  the  defendant  justified  under  a  writ  of 
ca,  sa.  The  plaintiff  replied  generally  that  the  writ 
of  CO.  so.  had  been  subsequently  set  aside^  to  which 
replication  the  defendant  demurred.  The  court 
held  that  inasmuch  as  it  was  consistent  with  the 
statements  in  the  replication  that  the  n  rit  might 
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have  been  Fet  nside  for  v^BUt  of  form,  \vhich  would 
have  rendered  it  erroneous,  and  therefore  reversible 
on  writ  of  error,  and  that  such  a  state  of  facts  might 
tliu^  have  existed  as  would  not  have  rendered  the 
defendant  a  trespasser,  that  it  lay  upon  the  phiintifT 
to  oust  the  presumption  that  such  might  have  been 
the  case.  I  merely  advert  to  that  case  to  show  that 
J  LU  must  not  leave  an  opening  on  the  pleadings 
which  may  lead  to  the  implication  that  the  process 
was  set  aside  for  error.  In  Euart  v.  Jones,  (14  M. 
&  W.  774,)  it  was  held  that  a  ca,sa,  issued  upon  a 
judgment  against  a  parly,  after  his  discharge  under 
the  Irish  Insolvent  Act,  furnished  an  answer  to  an 
action  (f  trespass  for  the  arrest,  inasmuch  as  the 
writ  was  regular  in  itself,  and  had  never  been  set 
Hside.  That  case  was  relied  upon  by  the  plaintiff 
in  error  for  the  purpose  of  showing  that,  where 
process  has  been  set  aside,  an  action  of  trespass  will 
not  lie,  but  in  that  case  the  process  itself  had  not 
been  set  aside.  Brown  v.  Jones^  (15  M.  &  W.  191,) 
bears  materially  upon  the  present  case.  There  the 
replication  showed  that  the  judgment  in  question 
was  founded  on  a  warrant  of  attorney  which  was  to 
remain  in  escrow,  unless  in  a  certain  event,  which 
never  occurred,  and  that  the  judgment  was  accord- 
ingly obtained  in  fraud  of  the  plaintiff,  under  colour 
oi  the  warrant,  and  there  it  was  held  that  the  repli- 
cation was  good.  It  has  been  argued  on  behalf  of 
the  plaintiff  in  error  that  under  the  3  &  4  Vic.  cap. 
105,  though  the  writ  of  capias  ad  respondettdum 
should  be  set  aside  for  irregularity,  trespass  does 
not  lie,  but  that  the  proper  form  of  action  is  one 
upon  the  case  for  maliciously  holding  to  bail.  That 
aigument  is  founded  upon  a  supposed  analogy  be- 
tween the  old  action  for  maliciously  holding  the 
plaintiff  to  bail,  and  that  for  holding  the  plaintiff  to 
bail  under  a  judge's  order.  Now,  is  there  any  such 
analogy,  or  does  it  follow  that  you  cannot  now  bring 
an  action  of  trespass,  where  thejudge'sorder  has  been 
set  aside  ?  In  the  old  eases  trespass  could  not  have 
been  maintained,  for  the  process  itself  remained. 
That  was  never  interfered  with.  The  process  was 
the  foundation  of  the  action,  and  to  set  that  aside 
would  have  been  tantamount  to  putting  the  plaintiff 
out  of  court.  That  remained  in  full  force,  and  was 
capable  of  production  by  the  officer  at  the  trial. 
Thus  the  only  remedy  was  to  proceed  against  the 
opposite  party  for  maliciously  holding  to  bail. 
Until  the  43  Geo.  3,  cap.  53,  the  defendant  might 
have  been  held  to  bail  for  any  amount,  without  afii- 
davit,  and  that  Act  was  passed  for  the  purpose  of 
preventing  an  arrest  upon  the  mere  motion  of  the 
plaintiff.  After  the  passing  of  the  Act  the  plaintiff 
in  the  action  should  have  made  an  affidavit  of  the 
amount  of  debt,  and  that  was  then  lodged  in  the 
office,  and  on  the  authority  of  that  a  writ  of  capias 
issued,  marked  for  a  certain  sum,  and  the  mode  of 
getting  rid  of  the  effect  of  that,  on  the  part  of  the 
defendant,  was,  by  the  entry  of  an  cxunerttuv  on 
the  hail  piece,  or  of  entering  a  common  appearance, 
and  so  making  tire  writ,  as  without  indorsement, 
mere  ct>mmon  process  to  bring  the  party  into  court. 
Fur  that  reason,  the  action  for  maliciously  making 
bu  nft'dayit  to  hold  to  bail  alone  Jay,  for  the  arrest 
itself  was  legal,  inasmuch  ns  the  writ  itself  remained 
\o  warrant  the  arrwi.     But  we  cannot  infer  frr.ii^ 


this  that  if  the  mesne  process  were  BCXnMy  seiaside^ 
an  action  of  trespass  would  not  lie,  and  it  appears 
to  me  that  a  contrary  inference  is  directly  warranted 
by  the  case  of  CodringUm  v.  Lloyd^  where  the  mesne 
process  was  set  aside,  and  an  action  of  trespass  was 
held  to  lie.  Therefore,  this  supposed  analogy  be- 
tween an  action  for  holding  a  defendant  to  bail 
under  the  old  law  and  the  action  under  the  present 
law  does  not  hold  good.  Now,  the  other  argument 
Mhich  was  urged  was  that  since  the  passing  of  the 
corresponding  Act  in  England,  (1  &  2  Vic.  c  110,) 
the  course  of  precedent  has  fixed  that  an  action  of 
this  nature  is  not  maintainable,  but  that  it  should 
be  an  action  on  the  case.  It  will,  however,  be  found 
that  at  best  this  course  of  precedent  resolves  itself 
into  a  single  case.  Gibbons  v.  Alison, {S  C  B.  181,) 
was  an  action  on  the  case  for  maliciously  arresting 
the  plaintiff  under  a  capias  issued  upon  a  judge's 
order.  There,  however,  it  did  not  appear  that  the 
order  or  capias  had  been  set  aside.  No  case  which 
is  analogous  to  the  one  before  us  goes  to  establish 
a  precedent  to  show  that  if  a  writ  be  set  aside  tres- 
pass will  not  lie.  In  Hoss  v.  Norman,  (5  Ex.  359,) 
the  writ  had  not  been  set  aside.  The  only  case  in 
which  the  fact  of  that  having  been  set  aside  did 
appear  was  Daniels  v.  Fielding,  (16  M.  &  W.  200,) 
but  in  that  case  no  question  arose  as  to  whether  the 
action  of  trespass  would  lie,  or  whether  an  actios 
on  the  case  was  the  proper  form  of  action.  There 
the  action  was  one  of  case,  and  the  question  there 
was,  whether  the  general  allegation  of  fraud  was 
sufRcient,  and  whether  the  declaration  was  void 
for  not  having  averred  the  falsehood  of  the  affi- 
davit, and  it  was  held,  that  since  the  Act  the  party 
complaining  of  the  proceedings  musjt  aver  both 
falsehood  and  fraud  in  the  obtaining  of  the  order. 
It  does  not  however  follow,  that  because  case  will 
not  lie,  unless  there  be  a  want  of  probable  cause^ 
that  no  action  will,  for  if  case  will  not  lie,  and  tres- 
pass will  not  either,  it  is  the  same  as  saying  that  no 
action  will  lie.  Now  it  is  not  univerisally  true  that 
where  case  can  be  maintained  trespass  cannot  be 
maintained.  That  is  a  non  sequilur,  I  believe  that 
the  only  other  instance  in  which  the  action  was  in 
the  form  of  case,  and  in  which  it  appeared  that  the 
writ  had  been  set  aside  was  Goslin  v.  Wilcock,  (2 
Wils.  303.)  There  case  was  held  to  be  maintain- 
able, though  it  appeared  that  the  court  below  had 
no  jurisdiction,  and  it  is  clear  that  trespass  would 
have  lain  there.  Now,  if  I  am  right,  that  was  ^ 
case  where  process  was  set  aside  for  irregularity, 
as  distinguishable  from  reversal  for  error,  and  there 
trespass  would  have  been  maintainable.  I  now  come 
to  see  whether  the  defendant  in  error  here  has  by  his 
replication  brought  himself  within  the  principle  of 
the  cases  referred  to,  and  I  shall  then  proceed  to  exa- 
mine whether  the  case  of  Prentice  v.  Harrison  will 
sustain  the  cause  of  demurrer  assigned  in  this  case, 
namely,  that  the  plaintiff  by  his  replication  did  not 
^ver  upon  what  grounds  the  proceedings  had  been 
set  aside.  He  certainly  did  not  allege  that  that  order 
was  set  aside  generally,  but  he  did  not  specifically 
state  (he  nature  of  the  misrepresentation  offsets  upon 
which  Baron  Richards  made  the  original  order;  he 
only  5?iy8  that  he  made  the  misrepresentation  touch- 
ing the  alleged  Intention  of  tUff  defendant  in  that 
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Buit  to  leave  the  country,  and  that,  in  consequence 
of  this  misrepresentation,  the  order  was  made.  It 
is  quite  impossible  to  suppose,  consistently  with 
the  allegation  in  that  replication,  that  the  order  in 
question  was  afterwards  set  aside  in  consequence  of 
any  mistake,  error  in  judgment,  or  miscarriage  of 
the  judge  who  originally  made  it.  The  meaning 
of  the  replication  necessarily  is,  that  the  order,  as 
first  made,  was  right  according  to  the  facts  first 
presented ;  that  those  facts,  as  sworn  to,  were  mis- 
repf^ented  ;  and  that  the  subsequent  judge  was 
induced  to  reverse  the  order,  because  it  was  esta- 
blished to  bis  satisfaction  that  the  former  statement 
of  facts  was  incorrect,  and  the  implication  that  the 
order  was  set  aside  by  reason  of  the  miscarriage  of 
the  former  judge  is  ousted  by  this  circumstance — 
that  the  facts  upon  which  the  order  was  set  aside 
were  adduced  subsequent  to  the  making  of  the  ori- 
ginal order.  It  is  clear,  therefore,  that  the  effect 
of  the  replication  is,  that  whoever  it  was  who  pre- 
sented this  statement  by  the  affidavit  to  tiie  former 
judge  presented  so  untrue  and  incorrect  a  statement 
that  the  second  judge  arrived  at  that  conclusion, 
and  that  such  was  the  reason  of  his  setting  aside  the 
first  order,  and  it  is  not  to  be  presumed  that  there 
was  any  error  in  that  order,  properly  so  called. 
Then  it  is  said,  **  True,  but  you  are  bound  to  show 
what  misrepresentations  were  made  when  the  ori- 
ginal affidavits  were  sworn.  These  are  the  spe- 
cial grounds.  If  such  exist,  you  are  bound  to  show 
that  these  statements  were  wilful  or  malicious." 
This  is  a  misconception  of  what  Prentice  v.  HaV' 
risan  is  supposed  to  decide,  for  the  proposition  es- 
tablished by  that  is  not,  that  it  ought  to  be  shown 
affirmatively  that  the  proceedings  were  set  aside 
for  irregularity,  but  negatively  that  they  were  not 
set  a«de  for  error.  In  Ross  v.  Norman  it  was  held, 
on  special  demurrer,  that  the  particulars  of  the  al- 
leged false  statement  need  not  be  set  out;  all  which 
that  averred  was,  the  fact  of  such  a  false  statement 
having  been  made.  It  is,  however,  contended  that 
this  replication  ought  not  simply  to  state  the  right 
of  the  plaintiflT,  but  should  refiel  the  existence  of 
any  defence  on  the  part  of  the  defendant.  It  ap« 
pears  to  me  that  a  fallacious  use  has  been  made  of 
these  cases  on  the  part  of  the  counsel  for  tlie  de- 
fendant, contending,  as  they  have  done,  that  in  or- 
der to  maintain  trespass  you  must  show  that  it  was 
through  the  moral  fault  of  the  defendant  that  the 
former  proceedings  were  set  aside.  But  it  is  not 
-  necessary  to  show  the  existence  of  moral  miscon- 
duct OH  his  part ;  it  is  sufficient  in  ca^e  by  his  de- 
fault the  proceedings  have  been  set  aside.  It  ap- 
pears to  me  that  we  are  not  warranted  in  drawing 
an  inference  from  the  word  "  fault,"  which  merely 
means  the  act  of  the  party.  In  the  case  of  Ran- 
kin  V.  Z>e  Medina,  (I  C.  B.  183,)  which  was  an  ac- 
tion of  trespass  for  breaking  and  entering  tlie  plain- 
tiff's close,  and  taking  his  goods,  the  defendant  jus- 
tified under  a  writ  of  yS.  fa^  to  which  the  plaintiff 
replied  the  irregularity  of  the  proceedings,  which 
were  afterwards  set  aside  by  a  judge's  order ;  it 
was  held  that  the  replication  was  good.  Tindal, 
CJ.9  said,  **  We  are  not  at  liberty  to  assume  that 
the  writ  was  set  aside  for  any  other  cause  than  that 
which  appears  on  the  face  of  the  replication,  and 


which  is  a  sufficient  cause.**  So  here  the  court  is 
not  at  liberty  to  say  that  the  process  was  set  aside 
for  any  other  reason  than  misrepresentation  of  facts, 
and  the  principle  decided  in  Prentice  v.  Harrison 
is  tlierefore  out  of  the  case ;  and  then  what  is  the 
effect  of  setting  aside  the  order  wl.ere  the  court  is 
not  in  default  ?  It  is  this,  that  an  order  to  war- 
rant the  issuing  of  process  no  longer  exists.  It  is 
just  as  if  such  had  never  been ;  it  is  swept  awny, 
and  cannot  be  relied  on  by  «ny  party  for  any  pur- 
pose. Hence  it  is  totally  immaterial  whether  if 
were  or  were  not  averred  in  this  replication  wliu 
made  the  false  statement  in  question,  or  whether 
malicious  or  otherwise,  for  the  defendant  in  his 
plea  has  justified  the  arrest  by  alleging  that  he 
sued  out  the  process.  He  identified  himself  with 
that.  Then  the  real  question  arises — **  Did  you 
do  anything  which  led  to  the  reversing  of  the  or- 
der under  which  you  have  sheltered  yourself?*' 
The  defendant  (plaintiff  in  error)  used  an  affida- 
vit, and  availed  himself  of  the  facts  stated  therein  ; 
and  whether  he  did  or  did  not  know  the  facts  to  be 
false  is  immaterial,  for  by  a  statement  of  facts,  ei- 
ther known  or  unknown  to  him  to  be  untrue,  he 
procured  the  order  which  was  afterwards  set  aside. 
Therefore  that  ground  of  demurrer  fails.  With  re- 
gard to  the  proper  mode  of  proceeding  in  cases 
where  the  court  does  not  desire  to  deprive  the 
plaintiff  of  protection;  in  Larimer  v.  Lule,  (1 
Chitty  R.  134,)  after  the  proceedings  had  been  set 
aside  for  irregularity,  and  the  court  granted  an  or- 
der to  restrain  the  defendants  from  bringing  an  ac- 
tion, it  was  said,  in  delivering  judgmept :  "  We 
shall  not  suffer  a  party  so  applying  to  prosecute 
an  action  of  trespass  merely  on  account  of  such  a 
slip  in  practical  accuracy.*'  So  where  an  applica- 
tion is  made  to  set  aside  proceedings,  it  is  the  proper 
time  to  put  a  party  under  terms  to  bring  no  action, 
or  to  keep  the  writ  in  force,  for  otherw  ise  the  op- 
posite party  is  absolutely  divested  of  protection. 
The  inference  which  I  should  draw  here  b  this, 
that  a  party,  in  the  absence  of  such  restraint,  is 
not  to  be  deprived  of  his  common  law  right  of  ac- 
tion.— 1  Chitty  R.  135,  n.  In  the  case  of  Finluy 
V.  EfUfsen,  (2  East.  453,)  an  attempt  was  made  to 
procure  the  discharge  of  the  defendant  upon  an 
affidavit  denying  the  facts  already  deposed  to  on 
the  part  of  the  plaintiff,  and  the  question  was,  whe- 
ther the  court  could  enter  into  an  examination  of 
the  truth  or  falsehood  of  the  affidavit ;  there  the 
original  affidavit  was  held  conclusive.  That  case 
occurred  when  an  action  of  trespass  would  not  have 
lain  for  such  an  arrest,  for  the  affidavit  was  tlien  to 
be  held  conclusive  in  favour  ot  issuing  the  writ,  and 
that  is  sufficient  to  account  for  an  expression  of 
Lord  Kenyon  iu  Belk  v.  Broadbent,  (3  T.  K.  1 83,) 
•*  If  a  party  is  arrested  without  any  cause  of  action 
he  has  his  remedy  by  action  on  the  case  for  mali- 
ciously holding  him  to  bail,  but  it  is  incomprehon- 
s.ble  to  us  that  a  person  should  be  considered  as  a 
trespasser  who  acts  under  the  process  of  the  court.** 
That  applies  to  the  state  of  the  law  at  the  time, 
but  had  there  been  a  right  then  to  nullify  the  writ, 
it  is  clear  that  such  would  in  that  case  have  done 
away  with  all  the  authority  which  existed  for  mak- 
ing the  arrest.     The  pre.<ent  writ  of  eapia$  b  one 
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which  exists  only  under  the  authority  of  the  Act 
of  Parliament,  and  therefore  depends  upon  the  va- 
lidity of  the  judge*s  order.  In  the  case  I  referred 
to  Lord  Kenyon  was  of  opinion  that  the  writ  was 
in  full  force,  and  the  party  could  not,  therefore, 
have  brought  the  action  of  trespass.  If  a  party 
has  justified  under  a  writ  of  capias  issued  without 
a  judge's  order  at  all,  that  process  is  null  and  void, 
and  has  no  more  effect  than  if  a  party  not  a  judge 
had  issued  such  a  writ.  It  has  been  said  that  it  is 
a  hard  case,  and  so  it  would  be  if  there  were  no  de- 
fault on  the  part  of  the  defendant,  but  the  default 
complained  of  is  that  of  having  preseuted  to  the 
former  judge  a  certain  state  of  facts,  and  that  the 
order  founded  upon  that  representation  was  after- 
wards set  aside.  It  is,  therefore,  impossible  for  the 
party  thus  to  protect  himself,  and,  if  it  were  a  fit 
case,  lie  should  have  appealed  at  the  time  to  the 
full  court,  but,  as  the  case  stands,  there  is  no  dis- 
tinction between  the  order  of  a  single  judge,  set- 
ting aside  the  previous  order,  and  that  of  the  full 
court.  In  my  opinion,  therefore,  the  judgment  of 
the  court  below  ought  to  be  affirmed,  as  the  repli- 
cation sufficiently  discloses  the  fact  that  the  order 
was  set  aside  not  as  erroneous,  but  as  irregular,  and 
hence  that  the  process  became  irregular,  and  con- 
sequently void. 

Moo&E,  J. — I  am  of , opinion  that  the  judgment 
of  the  Court  of  Exchequer  should  be  reversed. 
The  subject  has  been  so  fully  and  clearly  stated 
by  my  brother  Greene,  that  I  sliall  state  very 
shortly  the  view  which  I  have  formed  upon  the 
case.  This  was  an  Action  of  trespass  for  arrest 
and  false  imprisonment.  (His  lordship  stated  the 
pl^dings.)  The  su)>6tantial  grounds  relied  on  by 
the  replication  are,  that  the  order  of  Baron 
Richards,  under  which  the  writ  of  capias  was  sued 
out,  was  subsequently  set  aside  by  an  order  of 
Judge  Crampton.  I  shall  more  particularly  refer 
to  the  language  of  the  replication,  but  that  which 
i  have  already  mentioned  is  its  substance.  The 
defendant  in  error  has  relied  upon  two  principal 
grounds.  He  argues  first,  that  as  since  the  statute  3 
A  4  Vic.  c.  105,  DO  person  can  be  arrested  for  debt 
on  mesne  process,  without  having  previously  ob« 
tained  a  judge's  order,  the  capias  without  such  was 
illegal,  the  arrest  thereon  was  illegal,  aftd  as  the 
order  was  set  aside  it  was  the  same  as  if  no  such 
order  had  ever  been  made,  and  that  the  case  conse- 
quently stands  as  if  no  writ  of  capias  had  ever  is- 
sued. I  shall  refer  only  to  two  cases  with  respect 
to  this,  Parsons  v.  Z%£/,  (3  Wils.  341) ;  and  Cod- 
rington  v.  Lloyd^  (8  Ad.  &  El.)  In  Parsons  v.  Uot^d, 
the  capias  was  void  upon  the  face  of  it,  and  having 
been  set  aside,  it  was  held  that  the  plaintiff  was  not 
justified  for  anything  done  under  it.  In  Codrington 
Y.  LUnfd,  the  capias  was  set  aside  expressly  for  ir- 
regularity. The  principle  established  by  these  two 
cases  is  this,  that  if  the  capias  be  void  on  the  face 
of  it,  or  irregular  on  the  face  of  it,  and  afterwards 
be  set  aside  for  irrcjgularity,  the  party  cannot  justify 
under  it.  This  principle  ii  one  in  conformity  with 
justice  and  reason,  namely,  that  if  a  man  act  under 
process  which  is  void  on  the  face  of  it,  he  shall  not 
be  allowed  to  justify  ;  and  with  regard  to  cases  of 
(be  second  class,  to  which  I  have  adverted,  namely. 


those  apparently  regular  that  are  set  aside  for  irre- 
gularity, that  is  the  act  of  the  party  hinciself,  and 
for  his  own  irregularity  he  ought  not  to  be  allowed 
to  justify.     1  do  not  controvert  the  soundness  of  this 
principle,  but  I  do  controvert  the  fact  of  this  case 
being  governed  by  it     Another  principle  of  law 
is,  that  if  the  error  be  one  in  the  court  and  not  in 
the  party,  he  may  justify  under  the  erroneous  pro- 
cess.    Thus,  if  judgment  be  given  originally  in 
favour  of  the  plaintiff,  and  a  ca,  sa.  issue  on  that» 
even  though  that  judgment  be  subsequently  rev^rjed 
for  error,  the  plaintiff  may  justify  for  what  he  has 
done  before  the  reversal.     That  principle  is  recog" 
nized  by  Prentice  v.  Harrison^  and  it  will  not  be 
denied  to  be  good  law.    It  has  appeared  to  me  that 
by  that  principle  this  present  case  ought  to  be  ruled, 
lu  order  to  show  this  I  must  consider  how  the  law 
stood  with  respect  to  arrest  on  mesne  process  before 
the  Statute  of  3  &  4  Vic   Before  that  statute  there  ' 
was  no  need  of  a  judge's  fiat.     A  party  swearing  to 
the  amount  of  a  debt  before  the  passing  of  that  Act, 
might  have  taken  out  a  marked  writ  and  arrested  the 
debtor.  The  latter  might  then,  have  put  a  rule  on  the 
plaintiff  to  show  cause  why  he  should  not  be  db- 
charged,and  then  the  affidavit,  if  regular,  would  have 
been  good  cause  against  making  that  rule  absolute ; 
but  if  it  proved  defective,  the  defendant  was  dis- 
charged, leaving  the  process  intact.  The  cases  in  the 
books  in  which  the  debtor  subsequently  brought  his 
action  against  the  plaintifl^  were  actions  on  the  case 
for  malicious  arrest ;  but  there  is  no  case  in  which 
trespass  was  held  to  be  maintainable  on  account  of 
the  insufficiency  of  the  affidavit.     There  are  soBie 
cases  in  which  the  plaintiff  failed  at  the  trial  to  prove 
the  debts  sworn  to,  and  so  showed  that  the  affidavit 
was  unfounded  ;  and  yet  I  do  not  find  among  them 
any  instance  where  the  action  was  brought  in  the 
form  of  trespass.     The  class  of  cases  where  actions 
were  brought  in  respect  of  the  affidavit  of  d^>t 
having  been  made  without  any  foundation,  will  bear 
very  strongly  on  the  case  before  the  court ;  and  iu 
all  such  cases  the  action  was  brought  in  the  form 
of  case^  and  there  are  no  precedents  of  actions  of 
trespass.     Under  the  old  law  there  was  nothing  to 
prevent  the  creditor  making  the  arrest,  provided  he 
chose  to  make  the  affidavit  regular  in  form;  but  the 
Legislature  subsequently  interposed,  and  by  the  8 
k  4  Vic,  c.  105,  sec.  22,  no  person  can  be  any  longer 
arrested  upon  m/esne  process.     An  affidavit  must 
now  be  laid  before  a  judge  in  order  to  satisfy  him 
that  a  debt  is  due,  and  besides  that,  to  satisfy  him 
that  the  debtor  intends  to  quit  the  country.     The 
creditor  has  a  clear  right  to  ask  the  judge  to  make 
an  order  to  hold  the  debtor  to  bail,  and  if  the  judge 
be  satisfied  in  the  above  respects,  he  is  bound  to 
grant  such  an  order.     The  judge  is  the  tribunal  ap- 
pointed by  the  Legislature  to  act  judicially  upon 
the  facts  laid  before  him.     There  is  no  distiuctioD 
in  point  of  principle,  between  the  judgment  of  the 
miud  of  a  single  judge  upon  those  facts,  and  the  de- 
cision of  the  full  court  upon  a  special  case  or  a  spe«> 
cial  verdict;  and  if  an  error  of  judgment  on  the  part 
of  the  latter  be  not  sufficient  to  make  the  party  wlie 
acts  under  their  authority  a  trespasser,  no  more 
should  be  that  of  a  single  judge.     The  conclusion 
which  my  initid  draws  from  these  considerations  i% 
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that  if  a  creditor  honestly  lays  a  case  of  this  sort 
before  a  judge,  it  would  be  both  contrary  to  reason 
and  contrary  to  justice  to  make  the  party  a  trespass- 
er, merely  because  that  when  the  case  has  come 
before  an  appellate  judge  he  has  exercised  his  own 
discretion  differently  from  the  former  judge,  either 
Qpon  the  same  or  upon  a  new  and  more  explanatory 
state  of  facts.  The  capia$  is  not  touched,  as  the  order 
IS  regular  on  the  face  of  It,  and  as  by  the  old  practice 
the  capias  still  remained  on  record,  not  set  aside; 
that  law  appears  to  me  to  apply  to  the  case  now 
before  the  court,  and  the  reversal  of  the  order  does 
not  operate  to  disturb  the  capiast  and  the  proceed- 
ings thereunder,  jost^  it  was  before  the  passing  of 
the  3  &  4  Vic  c.  105 ;  and  I  will  say  again  that 
the  plaiAtiff,  in  an  action,  honestly  availing  himself 
of  that  privilege  which  the  law  gives  the  creditor, 
namely,  that  of  taking  the  opinion  of  a  judge  in  the 
manner  I  have  described,  is  not  to  be  made  respon- 
sible by  reason  of  the  contrariety  of  two  judicial 
minds.  I  therefore  think  that  by  the  setting  aside  of 
this  order  the  party  was  not  stripped  of  tBe  protec- 
tion which  it  would  otherwise  have  afforded.  The 
second  ground  taken  by  the  defendant  in  error  in  the 
argument  was  that  at  all  events  the  order  in  this  case 
was  set  aside  for  mala  fides.  Let  us  examine  the 
replication  for  this  purpose,  to  see  how  far  it  bears 
oat  this  position.  If,  however,  I  be  right  on  the 
first  ground,  namely,  that  the  mere  setting  aside 
of  the  order  is  not  enough  and  that  malajides  must 
be  shown,  it  follows  that  the  action  ought  to  be 
one  on  the  case  and  not  in  trespass.  A  man  may 
be  a  trespasser,  however  honest  his  intentions  may 
bare  been,  but  nuUaJldes  is  a  necessary  ingredient 
in  an  action  of  trespass  on  the  case.  However  the 
replication,  which  is  before  the  court  on  both  spe- 
cial and  general  demurrer,  contains  no  statement 
of  meUa  Jides.  It  appears  to  me  that  PrenHcs  v. 
Harrison  has  an  important  bearing  on  this  part  of 
the  case.  Here  the  replication  states  that  the  fiat 
was  set  aside  by  a  judge's  order;  there  the  replica- 
tion was  that  the  writ  was  aoiually  set  aside,  while 
there  was  no  disturbing  of  the  writ  here.  There 
it  was  held  that  the  replication  should  have  pro^* 
ceeded  to  negative  the  fact  that  the  writ  was  set 
aside  upon  grounds  which  would  hare  amounted  to 
error.  Suppose  that  in  this  case  Mr.  Justice  Cramp- 
ton  had  set  aside  the  order  because  be  thought  that 
Baron  Richards  had  arrived  at  an  erroneous  con- 
clusion, that  error  would  have  been  a  judicial  act, 
and  that  would  not  make  the  plaintiff  in  that  action 
liable  for  the  oonsequences  of  the  arrest.  So  the 
plaintiff  in  the  present  suit  ought  to  have  shown  in 
his  replication  that  the  order  of  Baron  Richards 
was  set  aside  for  the  error  of  the  party  and  not  of 
the  judge.  What  does  the  replication  show  ?  It 
does  not  show  whether  the  affidavit  in  question  was 
made  by  the  plaintiff  or  by  any  other  party,  and  so, 
although  this  aflSdavit  has  been  filed  by  the  plain  tiff* 
it  might  not  have  t>een  made  by  him.  The  first 
observation  which  I  shall  make  upon  this  subject 
is>  that  there  is  nothing  upon  the  face  of  the  repli- 
cation to  show  that  there  was  any  other  atfidavit  in 
the  case  except  that  filed  by  the  defendant  (plain- 
tiff in  error,)  upon  the  occasion  of  the  making  of 
the  original  order,  and  there  is  nothing  from  which 


to  intend  that  further  affidavits  were  made;  and 
so  consistently  with  the  replication  Baron  Rich- 
ards  may  have  formed  one  opinion  on  the  case,  and 
upon  the  same  facts  Judge  Crampton  may  have 
formed  another  opinion  which  he  states  in  the  pre- 
sence of  counsel  for  plaintiff  and  defendant.  This 
is  not  analogous  to  the  setting  aside  of  proceedings 
by  the  full  court,  for  by  this  Act  of  Parliament  a 
second  single  judge  may  exercise  an  appellate  juris- 
diction over  the  decisions  of  the  first  judge.  That 
second  judge  has  before  him  both  parties  and  a 
better  opportunity  for  learning  the  real  state  of  the 
case  than  the  former  judge,  but  still  the  only  dif- 
ference between  the  two  judges  may  be  one  of 
opinion  about  the  same  state  of  facts.  I  may  fur- 
ther observe  that  the  misrepresentation  complained 
of  here  is  with  respect  to  what  could  have  been  in 
the  knowledge  only  of  the  opposite  party,  namely, 
his  intention  to  quit  Ireland.  An  incorrect  state- 
ment of  fact  is  in'  one  sense  a  misrepresentation  ; 
but  is  a  party  to  be  made  liable  to  an  action  be- 
cause a  judge  falls  into  the  same  error  with  himself 
upon  a  state  of  facts,  which  may  warrant  a  diifer- 
ent  conclusion ?  The  word  " misrepresentation"  has 
in  fact  two  meanings.  It  has  an  innocent  meaning 
and  again  it  has  also  a  bad  meaning,  namely,  a 
false  representation  of  fact.  Is  the  Court  then,  upon 
a  demurrer  to  a  replication,  for'  the  purpose  of 
supporting  the  latter  to  put  on  an  ambiguous  word 
used  there  a  bad  sense,  in  exclusion  of  the  ad- 
mitted good  signification  ?  If  you  show  that  the 
proceedings  were  irregular  or  void  that  would  fur- 
nish a  ground  for  argument,  but  Prentuie  v.  Har* 
rison  shows  that  you  must  ei^clude  the  case  of  the 
proceedings  having  been  set  aside  for  the  error  of 
the  court.  The  mere  *  intention  to  leave  Ireland 
was  a  thing  of  which  the  plaintiff  could  have  no 
certain  knowledge,  but  was  an  inference  to  be  drawn 
from  facts.  Baron  Ridiards  drew  a  conclusion 
opposite  to  that  at  which  the  second  judge  arrived, 
when  he  had  counsel  before  him,  the  capias  re- 
maining untouched.  I  think  that  it  would  be  con- 
trary to  every  principle  of  justice  that  where  a  man, 
seeking  to  secure  his  just  demand,  takes  the  judicial 
opinion  of  a  judge  upon  his  right  to  arrest  his  debtor^ 
he  shall  be  made  a  trespasser  for  acting  on  that 
opinion  in  case  another  judge  subsequently  forms  a 
contrary  opinion.  For  these  reasons  I  consider  t hat 
the  judgment  given  in  this  case  should  be  reversed. 
Jackson,  J. — I  entirely  concur  with  the  judg- 
ment delivered  by  my  learned  brother  who  has  last 
preceded  me,  and  for  the  reasons  which  he  has  ex* 
pressed.  As  this  is  the  first  case  in  wliich  an  action 
of  trespass  has  been  brought  against  any  party  who 
has  acted  under  the  provisions  of  the  3  &  4  Vic.  c. 
105,  which  enables  him  to  have  a  writ  issued  upon  a 
judge's  fiat  to  hold  to  bail,  I  feel  it  right  to  make 
a  few  additional  observations.  In  the  fir^t  place, 
I  think  that  the  form  of  action  has  been  mistaken, 
for  if  the  matter  complained  of  be  actionable  at  all 
the  redress  ought  to  be  sought  for  in  an  action  of 
trespass  on  the  case  and  not  in  one  of  trespass  vi 
et  armis.  Again,  I  think  that  the  replication  is  bad 
both  generally  and  upon  the  grounds  specially 
pointed  out.  The  replication  does  jiot  allege  that 
the  order  of  my  brother  Crampton  stated  that  the 
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previous  order  of  my  brother  Richards  was  grounded 
on  a  misrepresentation  of  fact,  but  simply  avers  the 
fact  of  such  having  been  the  ground  of  the  subse- 
quent prder,  namely,  that  it  was  made  through  a 
misrepresentation  of  fact  as  to  the  intention  of  the 
party  to  quit  the  country,  and  thus  that  the  order  of 
Baron  Richards  was  improvidently  made.  I  think 
that  this  replication  is  bad.  By  section  2  of  the  3 
&  4  Vic.  c  105,  a  defendant  may,  under  particular 
circumstances,  be  arrested  and  held  to  bail,  when 
the  amount  of  the  debt  sworn  to  shall  amount  to 
£20.  The  course  to  be  taken  by  the  plaintiff  in 
such  a  case  is  to  lay  before  a  judge  affidavits  of  the 
facts,  who,  in  case  he  shall  think  it  probable  that 
the  defendant  is  about  to  leave  the  country,  is  to 
grant  an  order  to  hold  the  latter  to  bail.  In  the 
nature  of  things  the  affidavit,  which  has  been  brought 
forward,  must  be  the  affidavit  of  some  person  other 
than  the  creditor.  The  latter  must  repose  some 
trust  in  this  party.  He  ought,  however,  to  satisfy 
himself  that  the  affidavit  is  true  in  faot,  and  if  he 
falsely  or  maliciously  brings  forward  an  affidavit 
made  by  himself  or  another  party,  or  if  he  reck- 
lessly bring  forward  the  affidavit  of  another,  in 
either  of  these  cases  the  proper  remedy  for  the 
party  aggrieved  is  not  by  an  action  of  trespass,  but 
by  one  on  the  case.  But  on  the  other  hand,  if  all 
which  the  credito  *,  seeking  to  hold  his  debtor  to  bail, 
has  done  in  tie  matter,  has  been  to  tender  certain 
affidavits  to  the  judge  after  making  proper  inquiry, 
it  would  be  unjust  and  almost  monstrous  that  a 
man,  whose  act  was  legal  and  merely  laid  the  foun- 
dation for  the  process  which  the  statute  required, 
should  be  converted  into  a  trespasser,  and  that  by 
a  proceeding  ejp  po$t  facto.  That  being  so,  I  feel 
disposed  to  look  closely  into  the  case  and  see  whe- 
ther we  are  constrained  to  hold  the  state  of  the  law 
to  be  such  as  would  necessarily  work  so  great  an 
injustice.  The  creditor,  who  has  obtained  the  fiat, 
may  have  acted  perfectly  bonajide,  and  it  would  be 
hard  that  a  party  so  acting  bona  fide  and  innocently 
should  be  converted  into  a  trespasser  by  the  fact  of 
the  second  judge  having  arrived  at  a  different  con- 
clusion, either,  as  my  brother  Moore  has  observed, 
upon  a  more  full  debate  of  the  matter,  or,  what  we 
are  not  at  liberty  to  presume,  by  reason  of  the 
creditor's  affidavit  being  unsatisfactory.  As  this  is 
the  first  case  of  the  kind  which  has  come  before  us 
it  is  most  desirable  that,  by  the  present  writ  of  er- 
ror, a  course  of  proceeding  should  be  established 
which  should  afford  adequate  redress  to  a  party 
who  has  suffered  wrong,  and  yet  should  not  work 
such  a  gross  injustice  as  such  a  doctrine  would  be 
calculated  to  produce.  There  is  no  decided  case 
which  binds  us  to  hold  that  there  is  a  strict  analogy 
between  a  writ  of  capiat  ad  satisfaciendum  issued 
upon  foot  of  a  final  judgment,  and  a  writ  of  capias 
sued  out  upon  a  judge's  order;  but  if  such  an  ana- 
logy does  hold  good,  the  case  of  Prentice  v.  Ha/r- 
risoHf  furnishes  a  principle,  upon  which  the  defend- 
ant below,  (plaintiff  in  error)  would  be  entitled  to 
the  judgment  of  this  court,  if  such  a  state  of  facts 
could  be  supposed  to  exist  consistently  with  the 
present  replication,  in  which  no  default  would  be 
attributable  to  the  defendant.  Patteson^  J.,  in  giv- 
ing judgment  in  that  ease  of  PretUics  v.  Harrison, 


(4  Q.  B.  856,)  says,  <<  The  plaintiff  was  bound  to 
show  by  his  replication  that  the  writ  under  which 
the  defendants  justify,  was  set  aside  under  such  cir- 
cumstances that  it  must  have  been  illegal,  wbeo 
put  in  force,  to  put  it  in  force.  Now  if  any  case 
can  be  suggested  in  which  the  writ  might  be  set 
aside,  and  yet  the  party  enforcing  it  not  liable,  the 
replication  is  bad,  as  we  cannot  presume  that  the 
fact  was  one  way  or  the  other."  In  this  present  case 
there  certainly  was  no  place  at  all  for  a  writ  of  error, 
but  the  same  principle  appears  to  me  involved  in 
this  decision,  namely,  that  where  a  judgment  is  set 
aside  for  irregularity,  it  is  a  nullity,  but  where  it  is 
set  aside  for  error,  it  is  protected,  and  the  foandar 
tion  of  that  principle  is,  that  in  the  one  case  the 
mistake  is  the  act  of  the  party  himself,  in  the  other, 
it  is  the  act  of  the  court.  Now  the  replication  here 
does  not  show  that  the  reason  of  the  order  having 
been  set  aside  was  the  fault  of  the  party.  Upon 
these  grounds  which  I  have  expressed,  and  also 
those  which  have  fallen  from  my  brother  Moore» 
I  think  that  this  replication  is  bad,  inasmuch  as  it 
does  not  exclude  every  supposable  state  of  facts  con- 
sistent with  the  order  having  been  set  aside  for  that 
which  was  no  default  of  the  defendant,  and  that  the 
judgment  of  the  Court  of  Exchequer  must  be  reversed. 
Bajll,  J. — I  take  the  view  of  the  case  which  was 
opened  by  my  brother  Greene,  and  £  am  of  opinion 
that  the  replication  furpishes  a  good  answer  to  the 
plea.  Where  a  judgment  has  been  set  aside  by  rea* 
son  of  its  having  been  unduly  obtained,  it  is  the  same 
as  if  it  had  never  existed,  and  the  party  who  obtains 
it  derives  therefrom  no  protection.  So  where  an 
order  of  this  description  has  been  set  aside,  as  having 
been  unduly  obtained,  it  is  void  as  from  the  b^in* 
ning.  For  that  very  reason  it  has  been,  as  we  know 
in  practice,  the  course  for  the  court  frequently  upon 
setting  aside  such  orders,  to  put  the  party  against 
whom  such  an  order  has  been  enforced,  under  terms 
to  bring  no  action.  Where,  however,  a  judgment 
has  been  reversed  for  error,  the  effect,  as  my  brother 
Greene  has  observed,  is  altogether  different,  for 
there  everything  which  has  been  done  prior  to  the 
reversal  stands  good.  This  protection  so  afforded 
to  parties  for  acts  done  upon  the  reversal,  is  founded 
upon  a  principle  of  justice.  That  is  the  principle 
which  is  the  foundation  of  the  decision  in  Prentice  v. 
Harrison*  Now,  in  the  present  case,  we  are  deal- 
ing not  with  final  judgment,  or  a  writ  of  error  on 
such,  but  with  a  mere  interlocutory  order.  Is  it  the 
law  that  the  reversal  of  such  an  order  is  attended 
with  the  same  consequence,  as  attend  the  setting 
aside  of  a  judgment  upon  a  writ  of  error,  where  it  is 
voidable  only  ?  No  authority  has  been  cited  for  the 
purpose  of  establishing  that  where  an  interlocutoiy 
order  has  been  set  aside,  it  affords  any .  source  of 
justification  to  parties  who  haye  acted  under  it  before 
its  reversal.  Certainly  there  is  no  direct  authority 
for  such  a  position,  nor  is  there  any  inferential  au- 
thority in  its  favour.  I  hierely  give  the  law  as  it 
stands ;  but  even  supposing  that  such  an  analog]^ 
did  exist  between  the  law  which  applies  to  this  case, 
and  thut  which  governs  cases  of  writs  of  execution* 
and  thut  a  justification  were  afforded  in  respect  of 
what  was  done  in  consequence  of  the  error  of  the 
judge,  the  question  ^ould  next  arise,  whether  thl^ 
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order  can  be  deemed  to  have  been  set  aside  by  rea- 
son of  a  mistake  of  the  judge.  We  cannot  say  here 
what  may  have  passed  in  the  mind  of  either  of  the 
judges.  We  cannot  say  what  may  have  been  the 
reasons  of  this  difference  of  their  opinion^  upon  the 
•ame  state  of  facts.  We  must  look  to  the  repltca- 
tion»  which  states  that  the  order  was  made  upon  the 
reading  of  the  affidavit  filed  by  the  plaintiff  as  to  the 
intention  of  the  defendant  to  quit  the  country ;  and 
if  the  judge  were  indoced  to  make  the  order  which 
be  issued,  by  such  misrepresentation,  how  is  it  con- 
sistent with  that  statement  in  the  replication  that 
such  was  the  mistake  of  the  judge,  and  not  of  the 
|Mrty  ?  Another  ground  of  demurrer  relied  upon 
by  the  plaintiff  in  error  was,  that  the  action  was 
trespass,  and  that  the  action  should  have  been  upon 
the  coH,  bat  that  ground  of  special  demurrer  does 
not  appear  to  me  to  be  sustained,  and  upon  the 
whole  case  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  should  be  affirmed. 

PsEEJN,  J.— «1  concur  in  the  judgment  of  my  bro- 
ther Moore,  for  the  reasons  which  he  has  expressed, 
as  also  for  those  assigned  by  my  brother  Jackson. 
We  are  called  upon  to  come  to  the  conclusion  that 
the  order  of  Baron  Richards  never  existed,  and  is 
just  as  if  it  were  cancelled.  I  could  understand 
that,  if  the  pleadings  were  different  from  what  they 
are,  but  as  they  stand,  that  former  order  is  set  out 
thereon^  and  is  not  denied  by  the  opposite  party ;  and 
it  must  be  observed  that  the  statute  gives  a  second 
judge  authority  merely  to  discharge  the  former  or- 
der, not  to  annul  it.  Here  we  have  on  the  plead- 
ings that  Baron  Richards  made  a  certain  order 
which  he  was  warranted  by  law  to  make,  and  that 
upon  that  order  a  writ  issued,  which  still  remains 
hi  full  force,  and  is  an  answer  to  an  action  for  a 
false  arrest.  The  replication  does  not  assert  that 
DO  such  thing  as  the  order  in  question  existed,  but 
only  that  the  propriety  of  that  order  was  further 
considered,  and  that  it  was  afterwards  vacated. 
It  is  argued  that,  therefore,  we  should  hold  that  it 
-never  existed.  If  the  proper  course  had  been  taken 
by  the  plaintiff  in  this  action,  upon  his  own  show- 
ing, he  should  have  denied  the  existence  of  any 
sach  order  as  that  alleged  to  have  been  made  by 
Baron  Richards,  but  having  admitted  that  that 
once  existed,  I  cannot  well  understand  the  doctrine 
which  has  been  contended  for  on  his  part.  Again, 
the  replication  does  not  set  out  my  brother  Cramp- 
ton's  order,  which,  if  it  had  so  done,  would  have 
spoken  for  itself.  On  the  contrary  the  pleader 
says  that  that  learned  judge  acted  upon  certain 
grounds.  If  the  reasons,  upon  which  the  judge 
acted,  are  to  decide  the  question,  is  the  fact  of 
such  to  be  tried  by  a  jury,  and  who  is  to  be  the 
witness?  I  am  of  opinion,  therefore,  that  Ms 
judgment  should  be  reversed. 

Crampton,  J. — I  am  clearly  of  opinion  that  this 
judgment  should  be  reversed.  The  grounds  upon 
which  1  have  arrived  at  that  conclusion  have  already 
been  put  forward  with  great  furce  and  accuracy  by 
my  learned  brethren  who  have  preceded  me.  This 
case  is  one  of  great  importance  as  involving  a  ques* 
tioo  of  the  practice  of  the  court,  and,  if  the  judg* 
ment  of  the  Court  of  Exchequer  were  affirmed,  the 
practieal  effect  would  be  to  make  the  question  whe- 


ther a  party  should  or  should  not  be  a  trespasser 
for  antecedent  acts  to  depend  upon  the  fallible  opi- 
nion of  a  judge  upon  matters  brought  before  him 
upon  affidavits,  and  upon  his  differing  from  or 
agreeing  with  the  opinion  of  another  and  former 
judge.  Upon  this  present  record,  as  it  stands,  we 
must  assume  that  the  materials  laid  before  the  first 
and  second  judges  were  identical.  The  latter  order 
is  now  a  rule  of  the  Court  of  Queen's  Bench,  and  is 
exactly  similar  to  a  rule  made  by  the  court  in  Banc, 
and  similar  in  efiect.  Consequently  the  proceedings 
resemble  an  order  made  by  a  judge  of  that  court, 
and  reversed  on  appeal  to  the  full  court.  The  facts 
of  this  case  have  been  stated  more  than  once,  and 
it  will  not  be  necessary  to  repeat  them.  A  question 
has  been  raised  upon  the  construction  of  the  Aet  of 
Parliament  for  alyolishing  arrest  on  mesne  process, 
and  it  has  been  said  that  it  was  not  right  for  the 
judge  to  make  an  order  to  set  aside  the  former 
order  of  Baron  Richards.  I  need  not  stale  any 
opinion  upon  this  subject,  and  will  only  remark  that 
the  course  pursued  in  England  from  the  time  of  the 
passing  of  the  similar  Act  was  not  merely  to  order 
the  discharge  out  of  custody  of  the  party  imprisoned, 
but  to  set  aside  the  order,  not,  however,  to  set  aside 
the  writ  of  capius.  The  capias  has  not  been  set 
aside  in  this  case,  and  that  is  a  circumstance  of 
some  importance.  That  has  been  kept  on  foot  for 
the  purpose  of  affording  protection,  and  whether 
that  protection  can  be  extended  to  the  defendant  in 
this  present  action  of  trespass  vt  et  armisy  it  is  not 
necessary  for  me  to  say.  It  would  certainly  be  hard 
that  by  the  terms  of  the  order  of  the  court  an  inno- 
cent man  should  be  converted  into  a  trespasser.  With 
r^ard  to  the  argument  of  one  of  my  learned  bre- 
thren I  may  just  say  that  if  the  previous  order  were 
one  merely  erroneous,  it  would  not  appear  to  me  to 
be  necessary  to  make  any  addition  to  the  order  set- 
ting it  aside  with  respect  to  the  giving  of  an  under- 
taking.  I  do  not,  however,  mean  to  give  any  tes- 
timony as  to  what  passed  in  the  mind  of  the  judge 
who  made  the  order  in  question,  but  merely  observe 
that  the  result  has  been  the  setting  aside  of  the 
former  on  account  of  a  difference  of  opinion.  There 
are  then  three  different  situations  in  which  a  party 
may  be  placed.  First,  where  the  proceedings  are 
irregular  and  therefore  void.  In  such  a  case,  where 
the  judgment  has  been  set  aside,  according  to  all 
the  authorities,  the  party  who  has  acted  thereunder 
is  subjected  to  an  action  of  trespass,  and  to  that 
action  his  attorney  would  be  equally  liable.  All 
parties  would  be  so  liable,  except  the  officer  whose 
duty  it  is  to  arrest  the  party  in  obedience  to  the 
writ.  The  second  case  is  that  in  which  the  pro- 
ceedings have  been  proved  to  be  erroneous  by  the 
award  of  a  competent  tribunal.  In  such  a  case  a 
different  rule  applies  to  superior  and  inferior  juris- 
dictions. However,  where  the  erroneous  proceed^ 
ings  are  those  of  a  superior  court,  no  action  will  lie 
against  the  party  as  a  trespasser  for  what  he  has 
done  under  the  authority  of  these  proceedings.  80 
in  this  case  the  error  committed  is  the  act  of  the 
court,  and  the  party  amnot  be  made  answerable. 
The  third  case  is  where  the  proceedings  are  regular 
upon  the  face  of  tliem  ;  but  such  proceedings  have 
been  set  aside  on  the  ground  of  deeeit  or  misrepre* 
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f^ntation  on  the  part  of  the  person  obtaining  the 
order.  In  Buch  a  case  the  action  would  not  be  one 
of  trespatc,  but  on  the  case.  Now  under  which  of 
the  tliree  daises  does  this  present  cause  of  action 
come?  It  does  not  come  under  the  first  class,  for 
the  writ  was  not  set  aside  for  irregularity,  in  which 
ease  trespass  vi  et  attnii  would  lie.  On  the  con- 
trary, we  are  bound  to  presume  that  the  error  here 
was  on  the  part  of  the  judge;  hence,  if  malice 
were  an  ingrf*dient,  the  action  should  be  upon  the 
case.  But  does  it  come  within]  the  third  class? 
Here  the  action  is  one  of  trespass  t;t  ei  armis.  The 
special  matter  of  the  affidavits  is  not  set  out.  We 
do  not  know  what  they  are,  nor  by  whom  they  are 
made;  only  that  they  were  followed  by  allegations 
that  the  defendant  was  about  to  quit  the  country. 
If  we  had  the  affidavits  before  us,  we  might  probably 
b^  able  to  say  which  of  the  judges  were  in  error. 
We  have  not  before  as  the  order  made  by  the  ap- 
ptfllate  judge,  containing  any  statement  or  allegation 
as  to  the  grounds  of  the  making  of  that  order.  It 
is  clear  and  t^stahlished  by  all  the  authorities,  that 
if  the  plaintiff  had  brought  his  action  of  trespass, 
and  in  his  replication  simply  alleged  that  the  order 
of  Baron  Richards  had  been  overruled  by  a  subse- 
quent  order,  that  would  be  bad.  Prentice  v.  Har^ 
risoHj  (4  Q.  B.852,)  was  a  very  important  case.  In 
that  case  the  arrest  had  taken  place  under  a  writ 
of  oa.  M.,  and  there  the  writ,  not  the  judgment  it- 
selft  was  set  aside,  and  the  replication  only  showed 
that  the  writ  had  been  ordered  to  be  set  aside  by 
one  of  the  judges  of  the  Court  of  Queen's  Bench. 
A  demurrer  to  that  replication  was  allowed,  be- 
cause the  replication  did  not  state  the  grounds  upon 
which  the  order  for  disdiarging  the  writ  had  been 
made.  Patteson,  J.,  said,  in  giving  judgment  :*• 
**  The  plaintiff  is  bound  to  show  by  his  replication 
that  the  writ,  under  which  the  defendants  justify, 
was  set  aside  under  such  circumstances  that  it  would 
have  been  illegal,  when  put  in  force,  to  put  it  in 
force."  Here  it  is  argued  that  it  is  to  be  assumed 
to  be  error  of  the  party  himself)  unless  it  be  shown 
to  be  the  error  of  the  judge.  It  appears  to  me  to 
be  in  accordance  with  common  sense  and  common 
law  that  unless  the  plaintiff  show  the  grounds  upon 
which  the  proceedings  have  been  set  a8ide»  the  re* 
plication  should  be  deemed  bad,  and  no  answer  to 
the  plea.  Is  there  anything  in  the  present  case 
which  shows  the  error  to  be  on  the  side  of  the 
party,  not  on  that  of  the  judge  ?  It  must  be  taken 
that  the  same  materials  were  before  the  first  judge 
and  the  second ;  that  there  were  no  new  affidavits 
brougtit  before  me.  They  are  in  fact  stated  in  the 
replication  to  have  been  the  same  as  those  laid  be* 
fore  Baron  Richards.  Patteson,  J.,  also  said,  in 
the  case  I  have  just  referred  to :  **  If  any  case  can 
be  suggested  in  which  the  writ  might  have  been  set 
aside,  and  yet  the  party  enforcing  it  not  liable,  the 
replication  is  bad,  as  we  cannot  presume  that  the 
fact  was  one  way  or  the  other."  How  many  sup- 
posable  cases  exist  here.  It  has  been  alleged  that 
the  order  was  obtained  ^  upon  a  misrepresentation 
of  facts  "  touching  the  alleged  intention  of  the  pre- 
sent plaintiff  to  quit  Ireland*  Even  this  is  no  part 
of  the  order  of  discharge  itself.  Was  the  alleged 
misrepreseatatioo  on  the  face  of  the  affidavits  ?     If 


so,  the  judge  had  only  to  look  to  the  affidavits 
themselves*  Was  it  made  independently  of  the 
affidavits  ?  It  cannot  be  supposed  that  the  judge's 
decision  was  founded  on  extrinsic  information* 
The  alleged  misrepresentation  may  have  been 
merely  with  respect  to  the  Intention  of  the  party 
to  quit  the  country,  which  allegation  must  neces* 
sarilv  have  been  made  only  upon  belief.  Suppose 
that  the  state  of  circumstances  were  such  as  that 
one  judge  might  take  one  view  of  it,  and  the  other 
judge  another  view.  Now  all  that  I  at  present  want 
to  show  is>  that  the  two  conflicting  orders  nuty  have 
been  the  result  of  the  opposite  views  formed  by  two 
different  judges  of  the  same  ncMitteni  oi  facts  con* 
tained  in  the  defendant's  affidavit.  The  replication 
contains  no  allegation  that  this  was  done  mali- 
ciously, but  merely  of  a  misrepresentation  of  facts 
which  induced  Baron  Richards  to  make  an  impro* 
vident  order.  Are  we  to  consider  this  allegation 
tantamount  to  one  charging  that  representation  to 
have  been  dishonest  or  false,  or  is  it  such  as  ca^ts 
upon  the  party  who  is  stated  to  have  made  it  the 
charge  of  default,  and  to  make  him  a  trespasser 
for  having  acted  under  an  order  which  was  right- 
fully made  in  the  first  instance,  upon  which  a  judicial 
opinion  was  exercised,  and  upon  wliieh  the  party 
acted  by  the  issuing  of  a  capias,  which  up  to  this  mo- 
ment has  not  been  set  aside?  1  would  recommend  all 
lawyers  to  the  meaning  which,  in  his  celebrated  Dio« 
tionary,  Dr. Johnson  attaches  to  words;  and  under 
the  head  of  the  word  '*  misrepresent"  he  gives  the 
following  signification  :  ^  to  represent  not  as  it  is." 
Thus  it  does  not  follow  that  everything  which  la  a 
misrepresentation  iosplies  a  gtdiiy  misrepresenta-* 
tion.  Thus  a  man  may  innocently  misrepresent 
when  called  upon  to  swear  as  to  what  is  passiiig  in 
the  mind  of  another.  Dr.  Johnson  proceeds  to 
give  another  meaning  for  this  term, — '*  to  falsify 
to  disadvantage."  So  we  see  that  a  *'  misrepresen- 
tation" may  be  either  innocent  or  malicious,  if 
innocent,  it  cannot  be  the  ground  of  an  action ;  if» 
on  the  other  hand,  a  maUcious  misrepresentation 
were  made  for  the  purpose  of  getting  the  order  for 
holding  to  bail»  the  present  would  not  be  the  pro- 
per form  of  action,  for  it  ought  to  have  one  upon 
the  ease  for  a  malicious  arrest.  In  England  it  is 
not  the  practice  to  set  aitide  the  capias^  whioh  re- 
mains upon  record.  In  PrenOee  v.  Harrison  the 
court  did  set  aside  the  writ,  which  was  a  cct.  «a. 
Where  the  writ  has  stood,  not  a  single  instance  will 
be  found  in  which  the  action  was  brought  in  the 
present  form.  I  therefore  think  it  clear  that  iu 
every  respect  this  replication  was  bad,  and  I  should 
deeply  lament  if  it  were  establislied  to  be  the  law 
of  this  country  that  the  error  of  a  judge  should  lead 
an  innocent  party  into  the  situation  of  being  a  tres- 
passer, and  that  the  protection  afforded  by  the  or- 
der of  one  judge  should  be  made  to  depend  upon 
the  opinion  of  another. 

PsRRBFATHBR,  B. — Thls  casc,  I  uiust  say» 
strikes  me  as  having  been  treated  as  one  of.mnoh 
greater  importance  than  it  deserves.  All  the  in- 
convenience which  has  arisen,  might  have  been 
avoided,  if  my  learned  brother  who  madp  the  second 
order  had  attended  to  the  provisions  of  the  Act,  or 
bad  added  to  tliat  order  that  the  party  should  bring 
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no  action.  We  mutt,  however,  dispose  of  the 
as  it  comes  before  us.  My  opinion  is,  that  if  the 
order  were  set  aside,  it  must  be  considered  that  no 
order  had  been  pronounced  at  all,  and  that  the  writ 
which  was  not  set  aside  was  permitted  so  to  stand, 
uot  for  the  justification  of  the  party,  hot  of  the  offi- 
cer who  executed  it;  and  that  if  the  order  be  taken 
out  of  the  way  by  tlie  express  pro? isions  of  the  sta 


they  discharged  the  order  merely.  But  in  that  case 
tlie  party  who  had  issued  the  writ  bad  not  been  pro* 
ceeded  against,  but  only  the  officer.  1  think  that 
there  was  a  mistake  on  his  part,  inasmuch  as  under 
the  5th  section  of  this  Act,  and  the  corresponding 
English  Act,  the  authority  is  to  discharge  the  person 
out  of  custody,  not  to  set  aside  the  writ ;  therefore, 
it  must  be  intended  that  the  order  of  the  second 


tute,  the  proceedings  become  void.  The  section  of  judge,  subsequently  adopted  by  the  court,  where  it 
the  statute  clearly  and  explicitly  provides  that  no  afforded  no  protection  to  the  party  at  whose  instance 
writ  for  the  arrest  of  any  party  for  mesne  process, '  the  first  order  was  obtained,  must  have  been  made 
shall  issue  without  the  order  of  a  judge,  and  so  the  '  upon  the  ground  of  the  misconduct  of  that  party,  and 
writ  without  such  an  order  is  a  mere  nullity.  It  is  |  so  it  afibrds  a  clue  to  the  sense  in  which  the  language 
not  therefore,  necessary  that  the  writ  should  be  set  >  of  the  replication  should  be  construed.  It  may  have 
aside,  for  the  foundation  is  taken  away,  without  the  *  been  that  the  party  here  innocently  stated  facts  to 
support  of  which  that  becomes  a  mere  nullity,  sub«  J  the  first  judge  or  wilfully  did  so;  but  where  we  find 


jecting  the  party  to  an  action  of  trespass,  without 
making  it  necessary  that  the  writ  should  be  expressly 
set  aside.  It  was  said  by  my  brother  Moore,  that 
this  was  like  the  case  of  an  action  at  common  law, 
for  an  arrest  under  mesne  process ;  and  as  that  ar« 
rest  could  not  take  place  without  the  making  of 


the  court  subsequently  setting  aside  the  order,  be* 
cause  it  was  obtained  by  reason  of  misrepresentation, 
can  it  be  said  that  this  misrepresentation  was  not 
wilful?  Especially  where  no  undertaking  was  im-^ 
posed  on  the  party  discharged  from  cu8tody  ;  and  I 
shall  take  it  that  the  averment  in  the  replication,  with 


an  affidavit,  nor  without  the  order  of  a  judge,  he  ac*  {  respect  to  the  act  of  the  court,  shows  that  the  misre* 
cordingly  puts  them  both  upon  the  same  footing,  presentation  in  question  was  a  wilful  one,  as  this 
and  he  says  that  the  course  is  not  to  set  aside  the  was  the  ground  upon  which  the  decision  of  the 
writ,  but  only  the  arrest  thereunder.  That  view  judge  appears  to  have  been  made.  If  that  be  so,  4t 
must  be  founded  upon  the  old  usage,  where  the  course  brings  the  question  round  to  w^iat  the  efiect  was 
never  was  to  treat  such  a  writ  as  void.  That  was  the  {  of  setting  aside  that  order  for  wilful  niisrepresen- 
writ  of  the  court,  which  was  issued  Uiereout  by  the  i  tation.  If  the  order  were  set  aside,  which  was  the 
authority  ofthe  court,  and  not  by  that  of  the  plaintiff  i  foundation  of  the  writ,  that  takes  effect  ab  tnilio, 
in  the  action.  That  writ  was  the  offspring  of  a  usage  I  and  the  arrest  accordingly  is  not  justified.  Prenikt 
as  ancient  as  the  practice  of  the  court ;  the  present ; 
writ  springs  out  of  a  modem  Act  of  Parliament. 


That  being  so,  we  must  consider  the  effect  ofthe  or* 
der,  to  which  he  attributes,  and  I  agree  with  him,  the 


V.  Harriion^  does  not  stricUy  apply  to  this  case. 
It  would  certainly  go  this  length,  that  where  wriu 
are  set  aside,  it  is  incumbent  upon  the  party  who 
would  take  advantage  of  the  situation  in  which  the 


same  force  as  if  it  bad  been  made  by  the  Court  of  J  oiYposite  party  is  placed  in  consequence  of  that,  to 


Queen's  Bench.  The  effect  of  that  will  have  to  be 
considered  in  reference  to  the  jurisdiction  of  what 
has  been  commonly  called  the  appellate  judge.  That 
is  a  misnomer.  The  authority  of  that  judge  only 
extends  to  the  discharging  of  a  party  out  of  custody, 
upon  the  ground  that  if  the  additional  circumstances 
bad  been  known  to  the  former  judge,  he  would  not 
have  made  the  order  for  the  arrest*  I  think  U^at 
the  order  made  by  my  brother  Crampton,  was  one 
not  made  by  the  authority  of  the  Act  of  Parliament, 
but  one  made  by  virtue  of  bis  original  jurisdiction 
as  a  judge  of  the  Queen's  Bench,  and  we  must  infer 
that  grounds  existed  for  making  that  order,  which 
was  more  than  sufficient  to  attain  the  object  of  li« 
berating  the  individual  in  custody,  as  allowed  by 
the  6th  section  of  the  Act.  If  the  judge  went  fur- 
ther, we  must  suppose  that  there  was  some  good 
reason  for  it,  more  especially  as  the  order  to  set 
aside  the  proceedings  does  not  impose  any  restric- 
tion upon  the  defendant  in  the  action,  nor  does  i^ 
put  him  under  terms  not  to  bring  an  action.  It  has 
been  stated  that  the  course  of  proceeding  in  Eng- 
land is,  to  discharge  the  order  for  the  arrest,  leaving 
the  writ  to  stand,  and  Lord  Abinger,  in  a  case  which 
has  been  cited,  refers  to  that  l^ing  done  for  the 
purpose  of  protection.  But  he  had  not  given  his 
attention  to  the  question  at  issue  in  this  case,  and 
all  that  be  said  amounted  to  this,  that  the  court  did 
not  wish  to  withdraw  from  the  officer  the  protection 
of  the  writ,  and  therefore  allowed  it  to  stand,  while 


show  the  grounds  upon  which  the  writ  was  set 
aside,  and  that  if  it  can  be  intended  that  the  writ 
was  set  aside  for  error,  it  ia  not  void,  and  the 
party  most  make  out  bis  case  fully.  I  do  not 
quarrel  with  that  case;  but  that  does  not  apply 
to  the  case  now  before  us,  for  it  does  not  apply 
to  the  case  of  setting  aside  a  judge's  order.  The 
setting  aside  of  a  judge's  order  is  not  the  same  as 
the  setting  aside  of  a  writ ;  and  if  the  setting  aside  of 
that  order  was  unnecessary,  so  far  as  regards  the  pur* 
poses  of  the  Act,  an  intendment  must  be  made  thi^t 
that  was  done  upon  the  ground  of  misrepresentation. 
I  therefore  think  that  the  judgment  in  this  case 
ought  to  be  affirmed.  It  appears  to  me  that  to 
avoid  all  difficulty,  it  is  only  necessary  to  attend  to 
the  provisions  of  the  Act ;  and  in  case  it  should  be 
necessary  to  discharge  the  order  itself,  that  is  to  be 
done,  not  by  reason  of  any  power  conferred  by  the 
Act  itself,  but  by  the  original  inherent  jurisdiction 
of  the  court.  It  has  been  said  that  it  is  hard  to 
set  aside  the  oader  without  compelling  an  undertak- 
ing, but  the  matter  rests  with  the  judge  himself.  I 
think  that  the  replication  shows  that  the  protection 
of  the  order  has  been  taken  away,  and  that  the  ac- 
tion accordingly  lies. 

Men AHAN,  C.  J. — This  is  a  case  which  forcibly 
illustrates  that  which  has  been  termed  the  **  glorious 
uncertainty''  of  the  law.  This  was  an  action  of 
trespass.  It  is  a  well  known  principle  of  law,  that 
where  a  man  has  been  arrested  and  put  in  prison, 
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and  another  tnkes  part  in  that  proceeding,  unless  he 
can  justify,  he  is  responsible  for  his  acts.  The  de- 
fendant has,  in  general,  one  of  two  things  to  answer 
in  reply  to  such  a  charge.  He  may  say,  though  you 
have  been  arrested,  it  is  no  act  of  mine.  Green  v. 
E^iey  (5  Q.  B.  99,)  is  an  instance  of  such  a  de- 
fence as  that,  as  also  the  recent  case  in  the  Com- 
mon Pleas,  of  Dickson  v.  CapeSy  (7  Ir.  Jur.  165.) 
However,  that  is  not  the  defence  relied  on  here. 
The  only  question  in  the  present  case  is,  whether 
this  was  a  I'r-gal  arrest,  although  the  party  has, 
upon  the  record,  availed  himself  of  both  defences, 
namely,  first,  that  he  did  not  imprison  the  defendant, 
and  secondly,  he  pleads  a  justification.  Now,  he 
cannot  justify  simply  by  alleging  the  issuing  of  a 
writ  of  the  court,  and  an  imprisonment  under  that. 
He  is  bound  not  merely  to  allege  that,  but  to  aver 
the  existence  of  the  order  under  which  ihe  writ  is- 
sued. The  replication  alleges  that  this  order  was 
set  aside  by  a  rule  of  the  Court  of  Queen's  Bench, 
duly  made  by  the  Hon.  Justice  Crampton,  one  of 
the  justices  of  the  said  Court  of  Queen's  Bench,  sit- 
ting in  chamber,  and  I  think  it  must  be  taken  that 
this  order  was  made  by  his  own  authority  as  a  judge 
of  thai  coftrt.  If  this  order  had  been  made  profes- 
sedly by  virtue  of  this  Act  of  Parliament,  1  would 
agree  with  my  brother  Pennefather  that  that  Act 
did  not  authorize  such  an  order  to  have  been  made. 
It  is  true  that  that  course  has  been  adopted  in  Eng- 
land with  reference  to  the  corresponding  Act  there ; 
but  I  think  that  the  Act  ought  to  be  read  and 
followed,  and  when  the  attention  of  the  judges 
there  has  been  called  to  it,  I  am  quite  sure  that 
they  will  see  that  the  course  they  have  been  adopt- 
ing is  not  in  accordance  with  th^  letter  of  the  Act. 
In  the  case  of  Hopkins  v.  SaUmhier^  (5  M.  &  W. 
42,)  the  judges  are  reported  to  have  assumed  that 
in  case  the  writ  were  set  aside,  the  protection  af- 
forded by  it  would  be  taken  away  from  the  sheriff, 
but  I  differ  from  them,  as  to  that,  for  the  law  says 
that  writs- ofexecut ion  after  they  have  been  set  aside, 
shall  still  afford  a  protection  to  the  sheriff.  But  it 
has  been  said  in  this  case  that  because  the  order  was 
in  force  at  the  time  of  the  arrest,  an  action  of  tres- 
pass on  the  case  is  the  only  remedy,  thus  giving  no 
force  to  the  fact  of  the  order  having  been  set  aside. 
No  authority  or  dictum  has  been  cited  in  support 
of  the  position,  that  where  an  interlocutory  order 
or  an  interlocutory  proceeding  has  been  set  aside, 
no  matter  on  what  ground,  it  will  still  afford  a  pro- 
tection for  intermediate  acts.  My  brother  Greene 
referred  to  cases  in  Chitty's  Re|K>rts  and  elsewhere, 
in  which,  upon  setting  aside  an  interlocutory  order, 
a  party  has  been  put  under  terms  not  to  bring  an 
action,  upon  the  assumption  that  without  such  the 
opposite  party  would  be  exposed  to  an  action,  with- 
out any  justification,  which  be  would  have  had  if 
the  order  had  remained  in  force.  It  has  been  ar- 
gued that  Prentice  v.  Hariison,  is  an  authority  to 
bind  the  present  case.  I  do  not  quarrel  with  that 
decision,  though  I  own  I  would  have  been  better 
satisfied  had  it  been  the  other  way.  A  case  to 
which  the  judges  in  that  case  referred,  was  one  of 
Blanchetia^  v.  Burt,  (4  Q.  B.  707.)  There  a  writ  of 
execution  had  isisued  upon  a  judgment  more  than  a 
year  old  without  a  sci.  fa*  It  did  not  appear  upon 
the   pleadings  that   the  writ   hud  been   set  ai^ide. 


The  court  held  that  till  the  writ  bad  been  set  aside, 
that  it  affbrded  protection,  and  they  said  that  the 
writ  was  not  void  but  merely  irregular.  It  appears 
to  me  to  be  a  strange  thing  that  though  a  writ 
might  have  been  set  aside  on  motion,  still  that  till 
it  was  set  aside  it  would  afford  a  justification.  I 
shall  adhere  to  the  opinion  expressed  by  Tindal, 
C.J.  in  Rankin  v.  De  Medina,  (I  C.  B.  183,) 
which  was  decided  prior  to  Prentice  v.  Harrisonm 
In  Rankin  v.  De  Mediiia  it  was  alleged  in  th^  re- 
plication that  the  writ  had  been  irregularly  sued 
out  and  it  was  afterwards  set  aside,  but  it  was  not 
expressly  averred  that  it  had  bi-en  set  aside  upon 
the  ground  of  that  irregularity.  Tindal,  C.  J.  said, 
<*  It  seems  to  me  that  we  are  not  at  liberty  to  as- 
sume that  the  writ  was  set  aside  for  any  other 
grounds  than  that  which  appears  upon  the  face  of  ■ 
the  replication,  and  wliich  is  a  sufficient  cause.** 
Therefore  I  should  require  more  authority  than  I 
have  heard  cited,  that  where  an  interlocutory  order, 
which  cannot  be  reversed  on  writ  of  error,  is  set 
aside,  it  affords,  after  its  having  been  so  set  aside, 
any  justification  for  what  has  been  done  under  it. 
In  Codringion  v.  Lloyd  the  replication  was  that 
the  writ,  not  the  order,  had  been  set  aside  for  irre- 
gularity ;  but  Lord  Denman  in  bis  judgment  says, 
that  the  case  was  precisely  as  if  there  had  been  no 
writ.  If  process  when  set  aside  be  the  same  as  if 
it  had  never  existed  why  should  not  an  interlocu- 
tory order  be  as  if  it  never  had  existed?  The  rea- 
son which  has  been  given  at  the  other  side  is,  that 
it  is  to  be  compared  to  a  judgmentr  Therefore,  they 
say  that  an  order  of  this  class,  which  is  not  rever- 
sible by  writ  of  error,  is  nevertheless  incapable 
of  being  set  aside  as  if  it  had  never  existed.  I 
cannot,  however,  find  anything  that  would  justify 
me  in  coming  to  the  conclusion  that  an  interlocutory 
order  when  set  aside  gives  effect  to  anything  pre- 
viously done  under  it.  With  regard  to  another 
branch  of  the  case  I  concur  with  my  brother  Ball 
in  thinking  that  trespass  on  the  case  is  not  the  only 
remedy,  and  indeed  when  it  is  said  that  trespass  or 
the  case  is  the  only  remedy  no  effect  is  given  to  the 
fact  of  the  order  having  been  set  aside.  Are  we 
to  import  into  the  consideration^  of  the  case  the 
grounds  upon  which  the  previous  order  was  re- 
versed? It  is  said  that  it  may  be  inferred  that  the 
affidavit  before  my  brother  Crativpton  was  the  same 
as  that  which  had  been  originally  laid  before  Baron 
Richards.  All  that  I  say  to  this  is,  that  if  such 
were  the  fact  the  defendant  here  might  have  suc- 
cessfully taken  issue  upon  the  statement  in  the  re- 
plication and  have  traversed  the  alleged  misrepre> 
sentation,  because  the  allegation  is  not  that  Baron 
Richards  made  the  order  in  consequence  of  a  mis- 
representation of  tn/«n<ton,  but  of  facts*  Misrepre- 
sentation does  not  necessarily  mean  that  which  is 
false  to  the  knowledge  of  the  party  who  makes  the 
same,  but  the  term  must  mean  an  untrue  statement 
of  facts;  and  if  so,  the  inference  to  be  derived 
from  that  allegation  is  that  the  facts  so  alleged  to 
be  untrue  must  have  been  displaced  ;  and  I  concur 
with  my  brother  Pennefather  in  this,  that  whatever 
questions  may  arise  as  to  interlocutory  orders  in 
general,  none  such  can  do  so  with  res)>ect  to  inter- 
locutory orders  under  this  Act,  which  only  autho- 
risses  the  judge  upon   appeal  to  discbarge  a  parly 
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from  eflistody.  A  great  deal  has  been  said  about 
the  hardship  of  the  case.  This  is  a  good  argument 
to  show  that  the  first  order  should  not  have  been 
set  aside,  but  the  statute  gives  the  right  of  appeal 
from  the  judge  to  the  full  court,  and  in  the  present 
CMse  there  was  nothing  to  have  prevented  him  from 
bringing  the  matter  before  the  full  court,  which 
might  not  only  have  set  aside  the  judge's  order  but 
have  had  full  power  and  authority  to  have  set  aside 
only  to  much  of  that  order  as  related  to  the  discharg- 
ing of  the  former  order.  If  the  judgment  of  the  court 
below  shall  be  affirmed  I  do  not  consider  tl^at  it 
will  be  of  much  importance  hereafter,  for  in  any 
event  we  shall  not  again  adopt  the  practice  of  set- 
ting aside  the  order  under  which  the  ctipiaa  has 
been  issued,  but  will  confine  ourselves  to  the  pro- 
visions of  the  statute,  unless  we  want  to  deprive 
a  party  of  all  the  benefit  of  the  proceedings,  in  a 
mode,  the  injury  of  which  it  will  be  difficult  to  repair. 
Lefroy,  C.J. — In  this  case  not  only  the  divided 
opinions  of  my  learned  brethren,  but  the  importance 
of  the  question  itself,  render  it  difficult  for  me  to 
dispose  of  the  case  at  this  advanced  period  of  the 
evening.  However  I  will  state  one  or  two  views  of 
the  case  which  do  not  appear  to  me  to  have  been 
dwelt  upon  with  all  the  force  to  which  they  are  en- 
titled. The  cases  whicli  have  been  cited  in  argu- 
ment principally  relate  to  process,  in  the  executiou 
of  which  the  parties  acted  for  themselves  and  at 
their  own  peril ;  but  it  is  important  to  look  at  this 
Act  of  Parliament  and  to  see  the  peculiar  provisions 
which  it  contains,  and  to  see  who  alone  here  is  au- 
thorized to  make  this  order,  and  to  allow  a  party 
to  obtain  a  fiat  for  holding  a  defendant  to  bail. 
Before  the  passing  of  this  Act  the  party  himself, 
of  his  own  accord,  obtained  from  the  officer  of  the 
court  a  marked  writ.  Then,  nothing  could  have 
been  more  reasonable  than  that  the  party  who  took 
out  such  a  writ  irregularly,  or  one  which  was  void  in 
itself,  should  be  answerable  for  his  own  act  But  what 
has  the  late  Act  done  ?  It  has  abolished  arrest  on 
mesne  process,  but  it  equally  provides  that  under 
certain  provisions  a  creditor  should  be  entitled  to 
get  bailable  process.  Thereby  another  has  to  make 
an  affidavit,  the  contents  of  which  are  pointed  out 
generally  by  the  statute;  and  then  the  creditor  may, 
upon  going  before  a  judge,  and  laying  before  him 
the  affidavit,  take  his  opinion  as  to  whether  it  is 
such  a  case  as  entitles  him,  in  the  opinion  of  that 
judge,  to  obtain  the  bailable  process.  What,  then, 
is  the  duty  of  the  judge?  Is  it  merely  ministerial? 
The  judge  has  to  consider  whether  the  affidavit  is 
sufficiently  explicit  in  the  statement  of  the  debt,  and 
the  intention  of  the  debtor  to  leave  the  country  ; 
and,  if  he  be  satisfied  upon  these  points,  he  makes 
his  award  that  the  officer  shall  issue  a  writ,  for  what 
he  thinks  that  it  ought  to  be  marked.  If  that  be  a 
judicial  act,  how  is  it  to  be  at  the  peril  of  the 
party  who  takes  it  out  ?  Suppose  that  he  has  been 
himself  entrapped.  Put,  however,  the  extreme  case 
of  a  man  who  has  made  false  representations.  I  do 
not  mean  to  say  that  it  is  necessary  to  put  this  case 
with  reference  to  the  one  before  us,  but  only  with 
reference  to  that  great  principle  of  the  law,  that  a 
man  who  acts  under  the  authority  of  the  law  shall 
not  be  made  a  trespasser,  as,  for  example,  a  man 


w  ho  even  by  his  own  false  swearing,  gets  the  process 
of  the  law,  suppose  a  search  warrant,  for  that  is  given 
by  a  judge  of  competent  authority.  A  judge,  when 
such  affidavits  as  I  have  mentioned  come  before 
him,  must  exercise  his  judgment  in  a  judicial  man- 
ner.  At  all  events,  a  party  who  has  obtained  a 
judge's  warrant  for  that,  in  case  that  order  be  set 
aside,  instead  of  being  treated  as  if  he  had  acted 
under  process  of  the  ordinary  kind,  obtained  under 
circumstances  where  the  party  was  not  secured  by 
the  deliberate  opinion  of  the  judge,  authorizing  him 
to  act,  is  entitled  to  protection,  unless  you  show 
clearly  and  beyond  a  doubt  that  he  should  not  enjoy 
the  protection  which  the  law  prima  facie  gives  to 
him.  If  the  protection  of  those  proceedings  be  taken 
from  him,  how  are  you  to  give  him  the  benefit  of 
the  law  ?  Even  in  the  case  of  an  ordinary  order, 
it  is  necessary  to  show  that  he  has  acted  irregu- 
larly, and  in  bad  faith,  or,  of  his  own  accord,  un- 
der void  process,  'i  his  principle '  has  been  acted 
jjipon  in  mjiny  cases  where  trespass  has  been  held  to 
lie,  which"was  only  where  the  acts  done  were  of  his 
own  authority,  not  sanctioned  by  the  authority  of 
the  court.  I  repeat  that  in  such  cases  the  party  has 
acted  either  irregularly,  or  in  bad  faith,  or  by  void 
process.  Has  the  replication  now  taken  away  from 
him  the  protection  of  a  judicial  act,  and  of  the  prin- 
ciple of  law,  that  every  one  acting  legally  under  the 
authority  of  the  law  shall  be  protected  ?  What 
says  Lord  Kenyoo  in  Belk  v.  Broadbeni^  (3  T.  B. 
3tt5,)  "  If  a  party  be  arrested  without  any  cause  of 
action,  he  has  his  remedy  by  action  on  the  case  for 
maliciously  holding  him  to  bail ;  but  it  is  incompre- 
hensible to  us  that  a  person  should  be  considered  a 
trespasser  who  acts  under  the  process  of  the  court." 
Take  this  order  as  having  been  set  aside ;  and  ste 
what  is  the  efi'ect  of  it  having  been  set  aside  ?  Are 
you  to  pay  no  respect  to  the  sanction  which  judicial 
authority  gives  to  this  party?  The  great  principle 
of  the  common  law  with  regard  to  the  protection  af- 
forded in  respect  of  acts  done  before  the  reversal 
for  error,  has  been  extended  to  other  proceedings 
below  the  class  of  judgments.  For,  if  the  case  of 
Prentice  v.  Harrisson  be  law,  that  applies  not  only 
to  cases  where  proceedings  have  been  formally  re- 
versed for  error,  but  to  those  where  writs  have  been 
set  aside  by  order  of  the  court.  The  ground  for 
setting  aside  such  proceedings  must,  therefore,  be 
made  plain  to  the  court  before  it  can  be  ascertained 
that  the  party  is  a  trespasser.  Upon  the  authority 
of  that  case  it  follows  that  prima  Jacie^  if  there  be 
an  imaginable  case  of  error,  it  must  be  presumed 
that  the  proceedings  were  set  aside  for  that  error 
of  judgment.  If  it  be  by  process  only  which  was 
set  aside  as  defective,  the  court  must  have  brought 
before  it  the  grounds  upon  which  that  was  set  aside, 
in  order  to  repel  the  implication,  to  the  benefit  of 
which  the  party  would  otherwise  have  been  entitled, 
namely,  that  he  was  no  trespasser.  He  is  not  to 
be  exposed  to  the  consequences  of  the  proceedings 
having  been  set  aside  for  irr^ularity  or  malaJSdeB^ 
without  distinctly  stating  tlie  grounds.  The  only 
case,  which  I  remember,  where  a  party  was  mad^ 
a  trespasser  by  reason  of  bad  faith  was  where  a 
warrant  of  attorney  had  been  handed  over  as  an 
escrow,  and  was  afterwards  improperly  made  us^  of 
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in  breach  of  the  condition.  That  document  was 
alleged  to  have  been  a  warrant  of  attorney,  but  it 
was  in  reality  no  such  thing.  So  that  case,  if  viewed 
strictly,  would  appear  to  have  been  one  of  a  void- 
able judgment,  and  the  party  there  could  not  IwMre 
been  allowed  to  obtain  the  protection  of  the  law  by 
the  violation  of  the  rules  of  tba  law.  How  is  it 
possible  to  bring  this  emm  within  the  two  classes  of 
cases  in  which  alone  it  has  been  held  that  trespass 
is  nuunUnnable  agaio.st  a  party  acting  upon  his  own 
authority  and  not  under  the  supervision  of  a  judge 
grantiaig  the  protection,  which  he  has  ^  right  to 
avail  himself  of,  unless  he  be  stripped  of  that 
protection  by  the  plainest  possible  statement  that 
the  judgment  under  which  he  has  acted  was  obtnined 
under  circumstances  which  made  it  impossible  to 
stand?  But  what  are  the  circumstances  here? 
Suppose  this  to  have  been  the  judgment  of  the  full 
court ;  and,  although  it  has  been  that  of  a  single 
judge,  it  is  the  same  as  the  judgment  of  the  full 
court.  How  can  it  be  said  that  the  court  was  io* 
duced  by  misrepresentation  to  make  the  order»  and 
that  accordingly  he  made  the  order  im providently? 
The  latter  term  quia  improvide  emanavit  is  the 
phrase  used  in  giving  judgment  to  set  aside  a  writ 
or  process  when  it  has  issued  erroneously,  for  which 
I  have  the  authority  of  Tyndal,  C.  J.  in  Rankin  v. 
De  Medina,  (1  C.  B.  183)  Here  we  have  it  alleged 
in  the  replication,  not  that  the  proceedings  were  set 
aside  for  irregularity  or  bad  faith,  but  a  misrepre- 
sentation which  induced  the  judge  to  make  the  or- 
der improvidently.  If  the  word  **  misrepresentation,'' 
which  is  ambiguous,  is  to  have  any  etfect,  I  fasten 
upon  it  the  term  "improvidently,"  which  is  not 
ambiguous,  but  a  term  known  to  the  law,  as  imply- 
ing error :  aud  the  party  is,  therefore,  protected, 
for  the  misrepresentation  in  question  only  Induced 
the  judge  to  make  an  erroneous  order,  and  the  se- 
cond judge  set  it  aside  upon  that  ground.  I  am 
clearly  of  opinion  that  this  judgment  should  be  re^ 
versed.  I  should,  however,  desire  to  have  an  op- 
portunity of  expressing  my  views  as  to  other  por- 
tions of  the  case. 

Feih  2 The  Lord  Chief  Justice  stated   that 

upon  further  consideration  he  was  of  opinion  that 
the  other  learned  judges,  who  were  for  reversing 
the  judgment,  had  anticipated  him  in  any  additional 
observations  he  should  wish  to  make,  and  that  he 
should,  therefore,  simply  declare  that  his  opinion 
concurred  with  tlie  majority  of  the  court,  that  the 
judgment  of  Uw  Court  of  Exotieqoer  should  be  re- 

Judgment  revered. 


ROLLS  COURT. 

[Esported  by  Richard  W.   Gamulb,  £sq.»   Bmrrister- 
at-Law.J 

In  eb  Martin. — Jan.  11. 

12  if  13  Vic,  c.  53— Cotls—rajTo/toji— Pracrtcs— 
tSeverai  bilisJumisAed  at  different  timee. 

Several  UUe  ofcoetSf  including  costs  for  business  in 
the  Incumbered  Estates  Courts  were  furnished  to 
the  client  at  different  times^  and  the  atloi^ey  hav- 
ing refused  to  eiffn  an  undertaking  to  pay  the 


costs  of  taxation  in  oa^e  one- sixth  of  the  coe^e 
were  taken  off,  vpon  the  petiiUmfjr  taseUion^  ii 
was  obfeeted  thai  if  lees  tkmm  om^-^nsth  mae  tiUti^f 
of  some  of  the  kim,  dk^  cm^  ^  tk^  peiUiam  smul 
imjmtiem  ^oedd  be  mpportiossem.  The  erderjbr 
tassUion  soeu  made  in  the  wmid  Jorm^  ekreciing 
that  if  the  coets^  when  taxed^  were  less  by  one-sixth 
than  the  cods  Jumished,  that  petitioner  should  pay 
the  costs  of  petition  and  taxation^  and^  if  not  less 
by  one-sixth^  then  reeponds0U  ehouid  pay  them* 
Thib  was  a  petition  under  the  Solidlor's  Act  to 
obtain  a  taxation  of  certain  bills  of  costs.  It  stated 
that  the  petitioner  had  employed  the  respondent 
Martin  in  the  year  1852  in  certain  proceedings 
in  the  Incumbered  Rstates  Court  and  in  the  Court 
of  Chancery;  that  in  June,  1654,  the  respondent 
furnished  petitioner  with  a  bill  of  costs,  amounting 
to  £26  12s.,  principally  for  business  done  in  the 
Incumbered  Estates  Court,  and  in  November,  1854, 
furnished  two  other  bills  of  costs,  one  for  £16  I2s. 
6d.  for  business  in  the  Incumbered  Estates  Court, 
and  the  other  for  £14  9s.  7^.  for  business  in  this 
court ;  that  the  petitioner  had  paid  several  iums  on 
account  of  these  costs,  and  that  he  was  willing  to 
pay  any  balance  that  might  be  found  due  on  taxa* 
tion.  The  petition  then  prayed  a  reference  to  the 
Master  *<  to  tax  and  settle  the  aforesaid  three  seve- 
ral bills  of  costs  furnished  by  the  said  J.  Martin  to 
your  petitioner,  and  to  ascertain  the  demand  of  the 
said  J.  Martin  thereupon,"  and  that  the  said  J. 
Martin  should  furnish  a  list  of  credits,  and  ^  that 
the  Taxing  Master  should  take  an  account  of  such 
credits,  and  strike  a  balance,**  and  **  if  fhe  cotU 
furnished,  when  taxed,  shall  be  less  by  one-eixth 
part  than  the  costs  delivered,  that  the  said  J.  Mar* 
tin  may  pay  the  costs  of  sucj  taxation  and  reference 
and  of  this  petitiou,"  &C.,  and  that  upon  payment 
of  the  balance,  the  respondent  might  hand  over  all 
deeds  and  documents.  Petitioner's  solicitor  then 
furnished  to  the  respondent  an  undertaking  to  be 
signed  by  him,  to  the  efibct  that  if  one-sixth  of  the 
costs  were  taken  off  upon  taxation,  that  he,  the 
respondent,  would  pay  the  costs  of  taxation,  and 
hand  over  all  necessary  deeds  upon  the  balance 
being  paid;  but  respondent  refused  to  sign  any 
agreement  to  pay  the  costs  of  taxation,  but  would 
undertake  to  proceed  with  the  taxation,  and  furnish 
list  of  credits,  and  not  commence  any  action  for  the 
cosu  tiU  taxed.  This  petition  for  taxation  was  then 
preeented. 

fV.  P,  Cart  moved,  pursuant  to  notice,  for  an 
order  for  taxation. 

B.  Wart  en  opposed  the  motion. — This  petition 
should  never  have  been  presented.  The  respondent 
was  not  proceeding  for  his  co&tii,  and  was  willing 
to  proceed  with  the  taxation,  aud  furnish  the  list 
of  credits,  and  to  sign  an  undertaking  to  that  effect. 
The  petitioner  required  from  his  client  an  under* 
taking  to  pay  the  costs  of  taxation,  which  was  quite 
unusual  and  unnecessary.  Further,  there  were  In- 
cumbered Estates  Court  costs,  which  could  not  be 
taxed  by  the  officer  of  this  court.  The  second 
section  of  the  Solicitors'  Act  says,  **  In  case  the 
business  contained  in  such  bill,  or  any  part  thereof, 
shall  have  been  transacted  in  the  high  Court  of 
Chancery,  or  in  any  other  Court  .of  Equity,  or  m, , 
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any  matter  of  bankruptcy  or  lunacy,  or  in  case  no 
part  of  such  business  shall  have  been  transacted  in 
any  Court  of  Law  or  Equity,  for  the  Lord  High 
Cbaocellor  or  the  Master  of  the  Rolls,  and  in  case 
any  part  of  such  business  shall  have  been  transacted 
in  any  other  court  for  the  courts,'*  &c.  to  refer  such 
bill  to  be  taxed  by  the  proper  officer  of  the  court  in 
which  such  reference  shall  be  made.  This  does  not 
include  Incumbered  Estates  Court  costs,  for  the 
Act  establishing  that  court  was  passed  since.  There 
were  here  three  bills  of  costs,  and  if  less  than  one- 
sixth  was  struck  off  any  one  of  the  bills,  the  costs 
of  this  petition  and  the  taxation  should  be  appor- 
tioned between  the  petitioner  and  respondent.  In 
the  petition  the  subsequent  bills  are  put  along  with 
the  first  bill,  and  then  the  petition  prays  that  if  one- 
sixth  of  the  whole  amount  of  all  the  bills  is  taken 
off,  that  the  respondent  may  pay  the  coats  of  taxa- 
tion and  of  the  petition  ;  but  if  some  of  the  bills 
were  proper^  and  one-sixth  of  them  should  not  be 
stritck  off,  the  respondent  should  not  be  charged 
with  taxation  of  these,  nor  of  the  petition  which 
required  their  taxation. 

CaTTT  in  reply. — A  great  portion  of  the  costs  were 
costs  of  a  loan  and  not  Incumbered  Estates  Court 
costs.  If  any  one  of  the  bills  were  excesaive,  and 
more  than  one-sixth  of  it  was  struck  off,  we  should  be 
entitled  to  a  taxation  and  the  costs  of  it,  and  con- 
sequently to  the  costs  of  the  petition. 

Mastbr  of  tub  Rolls. — I  am  not  quite  clear 
but  that  if  more  than  one^sixth  is  taken  off  any  one 
of  the  bills  of  costs  the  petitioner  will  be  entitled 
to  his  costs  of  taxation  and  of  the  petition.  If  an 
excessive  bill  of  costs  is  furnished,  and  then  under 
plea  of  taxation  several  other  moderate  bills  are 
furnished  so  as  to  supplement  the  amount  up  to  one 
total  amount,  from  which  one> sixth  would  not  be 
struck  off  on  taxation,  I  do  not  think  that  this 
shoald  have  the  effect  of  getting  rid  of  the  rule  of 
the  court,  which  was  made  to  prevent  the  furnish- 
ing of  excessive  bills  of  costs.  I  will  consider  the 
matter  and  see  whether  the  striking  off  one-sixth 
of  the  gross  amount,  or  of  one -sixth  of  only  one 
bill,  should  entitle  the  petitioner  to  the  costs  of 
these  proceedings. 

Jan.  16 — The  order  was  made,  in  the  usual 
form,  as  follows : — 

"  Refer  it  to  one  of  the  Taxing  Masters  of  this 
court  to  tax  the  costs  in  the  petition  mentioned 
as  between  solicitor  and  client,  and  let  the  said 
respondent  furnish  to  the  solicitor  for  the  pe- 
titioner on  oath  a  list  of  all  credits  to  which 
the  said  petitioner  is  entitled  against  the  said 
costs,  and  let  the  said  Taxing  Master,  in  taxing 
and  certifying  said  costs,  take  an  account  of 
all  such  credits  and  strike  a  balance,  the  said 
petitioner  undertaking  to  pay  the  amount,  if 
any,  which  shall  appear  due  on  such  taxation 
after  all  credits,  within  one  fortnight  after  such 
taxation,  or  give  a  plea  of  confession  for  same, 
if  so  ordered  by  the  court,  and  the  respondent 
undertaking  to  pay  any  balance  that  may  be 
found  due  by  him  to  the  said  petitioner  within 
the  like  period,  and  let  the  Taxing  Master, 
pursuant  to  the  provisions  of  the  12  &  13  Vic. 
,       ^  53,  tax  the  costs  of  such  reference,  and  if 


the  costs  when  taxed  shall  be  less  by  a  sixth 
part  than  the  costs  delivered  by  the  said  res- 
pondent, let  the  said  respondent  pay  the  costs 
of  such  reference  and  of  the  petition  and  this 
order,  and  if  said  costs  when  taxed  shall  not 
be  less  by  a  one-sixth  part  than  the  costs  so 
delivered,  let  the  said  petitioner  pay  the  costs 
of  such  reference  and  of  the  respondent  ap- 
pearing on  this  motion,  and  let  the  said  Taxing 
Master,  in  pursuance  of  such  statute,  certify 
what,  upon  the  reference  hereby  directed,  shall 
be  due  to  or  from  the  said  petitioner  in  res- 
pect of  the  costs  and  demand,  and  of  the  costs 
hereby  directed  to  be  paid  as  aforesaid,  the 
said  petitioner  and  respondent  respectively 
undertaking  as  aforesaid  to  pay  «ny  balances 
and  if  no  balance  shall  appear  to  be  due  to  the 
said  respondent,  or  upon  payment  by  the  said 
petitioner  of  any  balance  which  may  be  found 
to  be  due  by  him,  let  the  said  respondent  hand 
over  to  the  said  petitioner  all  deeds,  docu- 
ments And  papers  in  his  custody,  power  or 
possession,  belonging  to  the  said  petitioner, 
and  let  the  said  respondent  be  restrained  from 
commencing  any  action  at  law  or  suit  in  rela- 
tion to  the  costs  so  furnished,  pending  such 
reference,  and  let  the  petitioner  produce  on 
such  taxation  any  documents  in  his  custody, 
power,  or  possession  relating  to  said  costs.** 


HOUSE  OF  LORDS.— 1854. 

(Appeal  fbom  the  Coubt  of  Ciiahcest  inIrelaxd.) 

[Reported  by  R.  W.  Gamble,  Esq.  Barrister-at  Law.] 

Synnott,  ano  othebs,  appellants,  Simpsow, 
AND  othebs,  respondents. — June  30.* 

Mm  tinge  settlement — Ttttst  for  crediton — Power 
of  refoocation — MisdescHpiion  of  hands. 

F  «5,  beini^  the  owner  (f  certain  fee-simple^  fi-eehold^ 
and  leasehold  property ^  executed  two  several  bonds 
for  the  sums  of  £500  and  £  1 700,  bearing  date 
respectively  in  the  years  1799  and  1817,  /o  which 
JES  was  now  entitled.  On  the  {7th  Aprils 
1818,  F  S,  upon  the  marriage  of  his  eldest  son^ 
«/,  executed  a  settlement  whereby  fie  conveyed  his 
estates  upon  trust  for  himself'  for  life,  then  to 
his  sony  the  inlanded  husband^  fur  life,  and  then 
to  secure  a  Jointure  for  his  son^s  intended  wife, 
with  other  provisions  for  the  younger  children  of 
him,  F  S,  The  said  F  S  then  conveyed  other 
lands  to  trustees  in  trust  out  of  the  rents  and 
profits  *'  to  pay  off,  discharge,  and  keep  down  all 
interest  now  due,  or  hereafter  to  grow  due,  upon 
all  debts  and  incumbrances  now  affecting  aU  oi 
any  part  of  the  estates,  by  the  said  presents 
granted  or  assigned,  or  upon  such  other  debts 
now  due  by  the  said  F  S,  as  far  forth  as  the 
same  by  law  bear  interest^  and  which  other  debts 
and  incumbrances  are  specified  in  a  schedule 
hereto  annexed,"  then,  after  some  other  trusts,  in 


*  Ex  reltUlQue. 
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trust  Joy  F  S  for  Rfe,  and  then  for  the  »aid  son^ 
Jy  his  heirs  and  assigns  ;  provided^  that  these  iast' 
mentioned  estates  were  to  be  liabie  to  and  *'  charge* 
able  toith  the  payment  of  all  and  singular  the 
debts  and  incumbrances  of  F  S  now  due  by  him^ 
as  the  same  are  specified  in  said  schedule^  and 
that  such  debts  and  incumbrances  shall  remain 
and  be  liens  and  charges  thereon  exclusively y  and 
in  exoneration  of^  other  tenements  and  premises* 
This  indenture  also  contained  a  provision  that, 
notwithstanding  any  of  the  trusis,  these  lands  so 
charged  with  the  debts  might,  in  the  lifetime  of 
F  S^  be  sold  by  the  trustees  for  the  payment  of 
all  or  any  of  the  debts  charged  upon  any  of  the 
premises,  provided  it  he  with  consent  of  F  S  and 
his  son,  Jy  or  the  survivor  of  them.  To  this  in- 
denture was  annexed  a  schedule  of  the  debtSt  in* 
chiding  large  items  which  could  not  be  at  all 
chargeable  upon  the  estates^  unless  made  so  by 
this  deed,  and,  among  others^  two  bonds  due  the 
Rev.  J  S  for  £600  and  £1600  respectively. 
None  of  the  schedule  creditors  were  parties  to 
the  deed,  nor  had  theif  notice  of  ity  but  it  was  eX' 
ecuted  by  F  S,  and  his  said  son,  J.  The  mar-- 
riage  took  place,  and  the  interest  was  paid  upon 
the  bonds  and  other  schedule  debts  till  1846,  J^rst 
by  F  S,  and  then  by  his  son,  J.  In  1824  F  S 
conveyed  his  life  estate  in  the  lands  to  other  trus' 
tees  to  keep  down  the  interest  upon  these  debts,  and 
also  upon  other  debts,  all  of  which  were  contained 
in  a  schedule  to  this  second  deed,  and  then  upon 
similar  trusts  as  before.  J  S  died  in  183 1 ,  having 
by  his  will  left  everything  real  and  personal  to  his 
son,  J,  the  younger,  whom  he  made  executor,  and 
who  proved  the  will.  In  1 832  the  son,  J,  mai'ried 
a  second  time,  and  made  a  settlement,  reciting  the 
indenture  of  April,  1818,  and  that  the  said  J  had 
executed  a  band  to  indemnify  the  trust  estates 
therein  from  the  debts  mentioned  in  said  inden* 
ture  of  1818,  and  he  subsequently  incumbered 
his  estates  by  several  mortgages  and  bonds,  and 
died  in  1845,  having  by  his  will  bequeathed  all 
his  real  and  personal  estates  to  trustees  to  pay 
his  mortgage  and  bond  debts,  and  then  bequeathed 
all  to  his  eldest  son,  F,  subfect  thereto,  A  suit 
having  been  instituted  by  J  £  S,  the  owner  of  the 
first  bonds,  it  was  resisted  by  those  mortgage 
and  judgment  creditors  of  the  son  J.  Held, 
(Lord  St.  Leonard's  disseotiente,^  that  the  two 
bonds  for  £500  and  £1700  were  idenHcal  with 
those  mentioned  in  the  schedule  to  the  settlement 
of  1818  as  bonds  for  £600  and  £1600  respec- 
tively, and  that  the  son,  J,  took  the  tiust  lands 
in  said  settlement,  subject  to  the  payment  of  inte' 
rest  then  due,  and  to  grow  due,  on  said  bonds,  and 
that  the  trusts  of  the  will  of  the  son,  J,  should  be 
carried  out,  and  that  these  two  bonds  fotjned  part 
(f  those  directed  by  the  will  to  be  paid,  and  uete 
within  the  trusts  created  thereby  for  payment  of 
bond  debts. 
Per  Lord  Chancellor. — The  schedule  ci  editors  were 
objects  of  the  settlor^s  bounty,  as  much  as  the  eldest 
son,  and  though  the  trusts  were  revocable  dunng  the 
\ift4fF  S,^et,  lo^en  at  his  death  they  became  tr- 
revoembUj  the  eldest  son  J  could  only  take  the  es- 
tates as  they  were  given  him,  viz.,  subject  to  the 


debts.  Some  of  the  debts  in  the  schedule  being  evi^ 
dently  intended  by  the  settlor  ae  a  gift,  makes  it 
conclusive  that  he  intended  the  trust,  as  to  all  ^ 
schedule  debts,  to  operate  as  a  bounty.  Even  if 
such  intention  did  not  appear,  it  is  doubtful  whe- 
ther  the  docttine  of  GtLfmrd  v.  Lord  Laaderdale, 
applies  to  a  case  when  the  trust  is  to  come  into 
operation  only  en  the  death  of  its  authttr,  and  when 
subject  to  trusts  for  the  payment  of  debts  the  lands 
charged  are  conveyed  by  way  of  bounty  to  a  third 
person.  The  trust  for  the  sale  of  the  lands,  with 
the  consent  of  F  S  and  his  son  J,  is  not  imconsis* 
tent  with  the  trust  for  the  payment  of  debts,  because 
the  sale  contemplated  was  a  sale  in  the  lifetime  of 
^  F  S,  before  the  other  trust  had  arisen. 
Per  fjord  St,  Leonards. —  The  schedule  creditors 
could  not  have  filed  a  bill  for  the  interest  on  their 
claims,  as  soon  as  the  deed  ^1818  was  executed^  * 
as  no  contract  was  entered  into  with  them*  The 
fact  of  the  trust  being  rendered  irrevocable  by  the 
death  of  F  S  did  not  give  them  any  additional 
righL  The  payment  of  interest  on  the  debts  did 
not  entitle  them  to  sue  the  trustees,  nor  was  there 
any  notice  to  the  creditors  or  dealing  with  them, 
sufficient  to  give  them  any  rights  under  the  settle* 
ment  of  1 81 8.  The  trusts  of  this  deed  began  im- 
mediately, and  if  the  schedule  debts  and  the  interest 
thereon  were  held  to  be  a  charge  upon  the  estateSf 
the  creditors  could  havefUed  a  biUJbr  the  recovery 
thereof,  immediately  after  the  execution  of  the  deed 
of  1 8 1 8,  which  would  be  contrary  to  the  authoritiet. 
The  deed  of  1824,  placing  other  debts  pari  passu 
with  those  in  the  deed  of  19 18,  show  that  it  was  not 
the  intention  of  the  settlors  that  the  debts  of  1816 
we^'e  intended  as  a  bounty.  The  rest  cf  &e  deed 
was  a  contract  upon  the  marriage^  and  though  thie 
was  bounty  to  the  schedule  credstorSf  they  could  not 
enforce  it. 
Garrard  v.  Lord  Lauderdale;  Gibbs  v.  GlamlSy  and 
Gibbs  v,  Gibson,  observed  upon. 

This  was  an  appeal  from  a  decree  of  the  Lord  Cfaan- 
cellor  of  Ireland,  bearing  date  June  15,  1849,  in  a 
cause  in  which  the  respondent  J.  £.  Simpson  was  the 
plaintiff,  and  the  respondent  Francis  Synee,  and  the 
other  respondents,  and  the  present  appellants,  were 
the  defendants,  by  which  it  was  declared  that  under 
the  trusts  of  the  indenture  of  marriage  settlement 
of  the  17th  April,  1818,  the  plaintiff  was  an  inciim- 
brancer  upon  certain  hereditaments  therein  com* 
prised,  for  payment  of  the  interest  due  or  to  accrue 
due  OB  two  bonds  for  the  sum  of  £1,700  and  £500 
respectively.  This  was  a  settlement  made  upon 
the  marriage  of  John  Synge  and  Miss  Isabella  Ha- 
milton. John  Synge  was  the  eldest  son  and  heir- 
apparent  of  his  father  FVancis  Synge,  who,  at  the 
time  of  the  marriage  was  entitled  to  the  several 
freehold  and  leasehold  estates  and  premises  afler 
jnentioned,  as  to  some  of  them  absolutely,  and  as  to 
the  others,  as  tenant  for  life  with  remainder  to  his 
son  John  in  fee ;  his  interest  in  the  estates  was  in- 
cumbered by  mortgages,  judgments,  and  other  char- 
ges. The  settlement  of  April,  1818,  was  made  be- 
tween Francis  Synge,  the  elder,  of  the  first  part,  the 
Rev.  Doctor  Synge,  (as  representing  the  surviving 
trustee  in  the  settlement  of  the  said  Francis  Synge,) 
of  the  second  par^  the  Rev.  Edward  Synge  JM*  the 
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Ihird  party  Richard  Pennefatber  (the  trustee  in  a 
deed  of  coDFeyanoe  of  December,  1809,)  of  the 
fourth  part,  John  Syoge,  eldest  son  of  F.  Synge,  of 
the  fifth  part,  Alexander  Hamilton  and  Isabella  of 
the  sixth  part,  and  several  other  parties  not  impor- 
tant to  this  question;  and  finally,  James  Digges 
La  Touche  and  Edward  Synge  Cooper  of  the  ele- 
venth part.     The  deed  i»as  executed  by  the  said 
Francis  Synge,  John  Synge,  Alexander  Hamilton, 
Isabella  Haroiltoo,  Charles  Hamilton,  Charles  A. 
Tisdall,  Hans  Hamilton  and  Joseph  Rawlins,  but 
not  by  any  other  of  the  parties.   After  reciting  cer- 
Uda  agreements  it  was  witnessed  for  the  considera- 
tions therein,  and  for  makii^  provision  for  Isabella: 
Hamilton  and  for  the  issue  of  the  marriage,  that  theyi 
Francis  Synge  and  John  Synge,  according  to  their 
estates  and  respective  interests,  conveyed  certain 
estates  ther^  mentioned  to  the  use  of  Francis  and 
John  Synge  until  their  marriage,  then  to  trustees 
for  99  years,  and  remainder  to  Francis  Synge  for 
life,  and  remainder  over;  and  it  was  further  wit- 
nessed that  the  said  Francis  Synge  thereby  granted, 
bargained,  sold,  assigned,  released,  and  confirmed  to 
James  Digges  La  Touche  and  Edward  S.  Cooper, 
their  heirs  and  assigns  for  ever  in  their  actual  pos- 
session then  being,  by  virtue  of  a  bargain  and  sale 
thereof  then  made  by  the  said  Francis  Synge  in  con- 
sideration of  5s.,  bearing  date  the  day  next  before 
the  day  of  the  date  of  said  presents,  for  one  whole 
year,  and  by  virtue  of  the  statute  for  transferring 
uses  into  possession,  the  town  and  lands  of  Kilberry 
in  the  County  Meath,  and  certain  lands  acyotning 
Leeson-street  in  the  City  of  Dublin,  held  under 
leases  for  lives  renewable  for  ever ;  and  the  said 
Francis  Synge,  for  the  considerations  therein,  as- 
signed, set  over  to  the  said  James  D.  La  Touche 
and  Edward  S.  Cooper  certain  premises,  part  of  St. 
Sepulchre's  and  Ahoule,  to  <*  hold  to  the  said  James 
D.  La  Touche  and  Edward  S.  Cooper,  their  heir^ 
executors,  administrators  and  assigns,  for  the  respec- 
tive lives  and  terms  therein,  to  such  uses  and  upon 
such  trusts,  and  for  such  intents  and  purposes  as' 
are  heretu-after  mentioned  and  declared  concerning 
the  same,  that  is  to  say,  in  trust  that  they,  the  said 
James  D.  La  Touche  and  Edward  Synge  Cooper, 
and  the  survivor  of  th  em,  and  the  heirs,  executors, 
or  administrators  of  such  survivor,  do  and  shall  out 
of  the  rents  and  profits  of  all  and  singular  the  hereby 
last-mentioned    granted  and  assured  estates  and 
premises  and  every  part  and  parcel  thereof,  pay 
off,  discharge  and  lieep  down  the  several  and  res- 
pective head-rents  and  other  rents,  fine  or  fines  for 
reuewal,  payable  under  the  several  leases  and  assign* 
ments  thereof,  of  all  or  any  part  of  said  freehold  and 
chattel  leases  hereby  granted  and  released  or  as- 
signed, and  after  the  payment  thereof,  then  out  of 
said  rents,  issues,  and  profito  aforesaid,  to  pay  off, 
discharge,  and  keep  down,  all  interest  now  dueior 
growing  or  which  hereafter  shall  grow  due  upon  all 
and  singular  the  several  debts  and  incumbrances  now 
affecting  all  or  any  part  of  the  several  ref^pective 
estates,  in  and  by  these  presents  granted  and  re- 
leased and  a&^igned,  or  to  such  other  debts  now  due 
by  the  said  Francis  Synge  as  far  forth  as  the  same 
by  law  bear  interest,  and  which  other  debts  and  in- 
cumbrances are  specified  in  a  schedule  hereto  an- 


nexed, and  afterpayment  of  said  rents  and  interest  as 
aforesaid  and  subject  thereto,  then  as  to  for  and  con- 
cerning said  last-mentioned  fee  simple  and  freehold 
estates  hereby  lastly  granted  and  released  to  the  use 
and  as  and  concerning  said  leasehold  premises,  in 
trust  for  the  said  James  D.  La  Touche  and  Edw. 
S.  Cooper,  their  executors,  administrators,  and  as- 
signs, for  and  during  and  until  the  full  end  and 
term  of  100  years,  upon  certain  trusts  therein-after 
mentioned.     And  from  and  after  the  end,,  expira- 
tion, or  other  sooner  determinatiou  of  the  same, 
and  subject  thereto  as  to  the  said  fee-simple  and 
freehold  estates,  to  the  use,  and  as  to  the  leasehold 
premises,  in  trust  for  the  said  Francis  Synge,  and  his 
assigns  during  his  life,  and  after  his  decease  con- 
cerning the  fee-simple  estates  to  the  use  of  Jolui 
Synge,  his  heirs  and  assigns  for  ever,  and  concern- 
ing the  leasehold  estates  in  trust  for  John  Synge, 
his  executors,  administrators,  and  assigns.**     After 
this  follows  a  provision  on  which  the  principal  ques- 
tion is  raised,  ia these  words :  **  Provided  always,  that 
the  said  last-mentioned  fee-simple  and  freehold  es- 
tates, and  the  other  leasehold  premises  lastly  here- 
by granted,  released,  and  assigned  to  the  said  Ja9. 
D.  La  Touche  and  Edward  S.  Cooper  shall  be  and 
continue  subject  to,  and  liable,  and  charged  and 
chargeable  with  the  payment  of  all  and  singular 
the  debts  and  incumbraftces  of  the  said  Francis 
Synge  now  due  by  him,  as  the  same  are  specified 
in  said  schedule,  and  that  such  debts  and  incum- 
brances shall  remain,  and  be  liens  and  charges 
thereon  exclusively,  and  in  exoneration  of  the  te- 
nemeiUs  and  premises  in  Glover's- alley  and  York- 
street  after  mentioned,  save  and  except  the  mort- 
gage for  £3500  after  mentioned,  it  being  the  ex- 
press agreement  of  the  parties  to  these  presents 
that  the  said  mortgage  debt  of  £3500  shall  be  cast 
on,  and  be  a  lien  and  charge  on  said  premises  in 
GloverValley  and  York-street,  and  on  tliem  only, 
and  that  the  said  premises  in  Glover's-alley  and 
York-street  shall  be  free  and  clear  of,  and  stand 
exonerated  from,  every  other  debt  and  incumbrance 
of  the  said  Fras.  Synge,  now  affecting  the  sanje." 
The  said  indenture  of  settlement  then  further  wit« 
nessed,  that,  in  pursuance  of  the  agreement,  and 
for  the  considerations  therein,  the  said  Fras.  Synge 
granted,  assigned,  and  transferred  to  the  said  Jas. 
D.  La  Touche  and  Edward  S.  Cooper,  their  heirs, 
executors,  administrators,  and  assigtis,  certain  pre- 
mises in  Glover's  alley  and  York-street,  in  the  City 
of  Dublin,  and  all  the  estate,  right,  title,  and  inte- 
rest of  the  said  Francis  Synge  therein,  to  hold  the 
same  to  the  said  James  D.  La  Touche  and  Edward 
Synge  Cooper,  their  heirs,  executors,  administra- 
tors, and  assigns,  during  the  respective  terms  of 
lives  and  years  for  which  the  same  were  respec- 
tively held,  upon  the  trusts  following,  that  is  to 
say,  that  in  case  the  farm  of  St.  Sepulchre's  should 
be  applied  to  for  payment  of  the  debt  of  £3500  se- 
cured by  the  mortgage  and  judgment,  or  any  part 
thereof,  shoald  be  endeavoured  or  sought  to  be 
raised  out  of  said  farm  of  St.  Sepulchres,  then  it 
should  be  lawful  for  the  said  trustees,  and  they 
were  thereby  authorized  and  directed,  by  sale  or 
mortgage  of  the  said  premises  last  conveyed,  (viz^ 
Glover's-alley  and  York'-street,)  to  raise  or  levy 
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such  sum  or  sums  of  money  as  should  be  sufficient 
for  the  purpose  of  indemnifying  and  protecting  the 
said  farm  of  St.  Sepulchre's  from  the  payment  of 
said  debt  of  £3500,  and  that,  as  soon  as  the  said 
sum  of  £3500  should  be  paid  off  by  the  sale  of  all 
or  any  of  the  premises  of  Glover's  alley  or  York- 
street,  or  in  any  other  way,  that  then  the  said  trust 
estate  should  cease.     And  after  reciting  that,  by  a 
freehold  lease  of  I6th  April,  1818,  the  said  Fran- 
cis Synge  demised,  granted,  and  set  unto  the  said 
John  Synge,  his  heirs  and  assigns,  certain  lands  of 
GlassnamuUin  and  Roundwood  in  the  County  of 
Wicklow,  to  hold  the  same  for  the  lives  of  the  ceS" 
tui  que  vie^  therein  named,  and  of  all  such  persons 
as  should  thereafter  be  added  by  virtue  of  the  co- 
yeuant  for  perpetual  renewal  therein  contained,  at 
the  rent  of  a  peppercorn  if  demanded,  and  reciting 
an  agreement  for  making  a  present  provision  for 
the  said  John  Synge,  and  for  making  provision  for 
Isabella  Hamilton,  in  case  she  survived  her  hus- 
band ;  and  that  it  had  been  agreed  that  the  said 
lease  for  lives  renewable  for  ever  of  the  lands  of 
GlassnamuUin  and  Roundwood  should  be  accepted 
by  the  said  John  Synge  and  Isabella  Hamilton  in 
lieu  of  said  annual  sum  or  provision  as  aforesaid 
during  the  life  of  the  said  Francis  Synge,  and  no 
longer,  it  was  by  said  indenture  witnessed  that  the 
said  John  Synge  granted,  re-leased,  and  confirmed 
to  Henry  Moore  and  Edw.  Synge,  their  heirs  and 
assigns,  the  said  premises,  to  hold  the  same  during 
the  continuance  of  the  demise,  upon  the  trusts  and 
for  the  uses  following,  that  is  to  say — to  the  use  of 
John  Synge  until  the  marriage,  and  after  the  same 
to  the  use  of  John  Synge  for  life,  with  remainder, 
in  case  the  said  Francis  should  be  living,  in  trust 
to  permit  the  said  Isabella   Hamilton  to  receive 
thereout  during  her  life,  provided  the  said  Francis 
should  so  long  live,  an  annuity  of  £500,  and  to  raise 
such  other  yearly  sums  as  therein  mentioned,  for  the 
maintenance  of  the  children  of  the  marriage  after 
the  death  of  the  said  John  Synge,  and  during  the 
life  of  the  said  Fras.  Synge,  and  afler  his  decease, 
discharged  from  the  said  trusts,  to  the  use  of  the 
said  John  Synge,  his  heirs  and  assigns.     And  re^ 
citing  that  whereas  the  lands  of  GlassnamuUin  and 
Roundwood,  and  the  estate  of  Francis  Synge  therein 
prior  to  the  lease  of  the  16th  of  April,  1818,  and 
the  life  estate  of  the  said  Fras.  Synge  in  the  lands 
of  Kilberry  were  liable  to  certain  debts  and  incum- 
brances, and  it  had  been  agreed  upon  by  all  the 
parties  that  the  lands  of  GlassnamuUin  and  Round- 
wood  should  be  indemnified  against  all  and  any 
of  the  debts  and  incumbrances  of  Francis  Synge  in 
bis  lifetime.     It  was  by  the  said  indenture  agreed 
and  declared  that  as  to  the  three  several  terms  of 
ninety- nine  years,  provided  the  said  Francis  Synge 
did  so  long  live,  and  the  said  term  of  one  hundred 
years,  so  before  limited  to  the  use  and  upon   trust 
to  the  said  Henry  Moore  and  Edward  Synge,  their 
executors,  administrators,  aud  assigns,    the  same 
were  so  limited  upon  trust,  if  at  any  time  thereafter 
during  the  life  of  the  said  Francis  Synge  the  said 
lands  of  Glassnamullen  and  Roundwood,  or  either 
of  them,  or  any  part  thereof,  should  be  made  liable 
to  the  debts  and  incumbrances  of  Francis  Synge,  or 
the  lease  of  said  lands  of  the  16th  of  April,  1818, 


be  evicted  or  defeated,  or  the  full  benefit  thereof 
be  lesseued,  by  reason  of  any  debts  affecting  the 
estates  of  the  said  Francis  Synge ;  or,  in  case  the 
said  John  Synge  should  die  in  the  lifeUme  of  the 
said  Francis,  leaving  Isabella  Hamilton  and  any 
issue  of  the  said  marriage  him  surviving,  and  the 
interest  of  the  said  J*  Synge  in  the  lease  of  the  16th 
of  April,  1818,  be  in  any  way  insufficient  to  satisfy 
the  trusts  in  which  the  same  were  vested  in  the  said 
Henry  Moore  and  Edward  Synge,  then  that  they 
should  enter  upon  the  lands  so  limited  to  them,  and 
raise  such  sums  of  money  as  would  indemnify  the 
said  lands  of  GlasnamuUen  and  Roundwood  from 
nil  mortgages  and  charges  affecting  the  same,  and 
■all  costs  relating  thereto.  Then  follows  a  declara- 
tion that  the  lands  of  Killberry,  Coffee's  Garden, 
marked  No.  44,  and  Minchin's  Mantle,  near  Ste- 
phen's Green,  and  the  premises  m  Leeton-street, 
St.  Sepulchre's,  and  the  lands  of  Ahoule,  and  all  or 
any  part  of  them,  might,  in  the  lifetime  of  the  said 
Francis  Synge,  notwithstanding  any  of  the  trasta, 
be  sold  for  payment  of  the  debts  or  ineumbrances 
then  charged  thereon,  with  desire  and  consent  of 
Francis  Synge  and  John  Synge,  or  the  survivor. 
There  was  annexed  to  the  deed  the  following  sche- 
dale : — 

"  Schedule  of  the  Debis  and  Incumhrauoei  referred 
to  6jr  the  annexed  Deed  of  Seiiltmeni  made  on  the 
intermarriage  of  John  Stptge,  E$q^  with  habeUa 
Hamilton,  epineter* 

*«  To  Miss  Elisabeth  Synge,  by  ootes,  bonds,      X      «.  <l. 
EDd  baUmceft  of  accounts  due  to  her  by  the 
late  John  Hatch  aud  Francis  Synge,  £8q., 
about 6500    0     O 

'•  To  the  Rer.  John  Simpson,  sen  ,  by  bond  of 

the  late  John  Hatch,  Esq 600     0     O 

*•  To  the  Rev.  John  Simpson,  jun.,  by  bond  of 

Francis  Synge,  Esq „ 1600    0     O 

*«  To  Colonel  WiUiam  Vinoeut,  by  bond  of  F. 

Synge,  Esq 1000    0     O 

"  To   Mercer's  Hospital,  debt  due  by  John 

Hatch,Esq 600     0     O 

<*  To  Isaac  Ambrose  Ecclcs  by  bond  of  Francis 

Synge,  Esq 500     0     O 

"  To  family  of  the  late  James  Stuart,  an  in- 
tended donation  to  fulfil  a  supposed  inten- 
tion of  John  Hatch,  Esq 1500     0     0 

*'  To  Mrs.  Eh'zabeth  Holmes,  by  bond  of  the 

said  John  Hatch 100    0    0 

'*  To  Joseph  Pirn,  of  Wicklow,  by  bond  of  F. 

Synge,  Esq « 400    0    0 

"  To  Sarah  Blundel,  by  bond  of  the  said  Fran- 

cis  Synge>  Esq 200     0     0 

*'  To  Elizabeth  Bidding,  by  bond  of  Francis 

S>'nge,  Esq 300     0     0 

*'  One  annuity  or  yearly  sum  to  Eliza  Medlicott       20     0     0 

•<  One  annuity  or  yearly  sum  to  Elisa  lUdwell      20    0    0 

*'  The  above  is  a  true  and  correct  schedule  of  the 
debts  and  incumbaances,  as  referred  to  in  the  an- 
nexed deed.  Witness  our  hands  and  seals  this  1 7tb 
day  of  April,  1818. 

"  Witness  present  Francis  Synqe,  (seal.) 

**  John  Hill  Linde.  Jobn  Synoe,  (seal.)" 

This  deed  was  executed  by  several  other  parties, 
but  not  by  any  of  the  schedule  creditors.  The 
marriage  afVerwards  took  place,  and  there  were 
issue  thereof  the  respondent  Francis  Synge,  the 
eldest  son^  and  six  other  children.     The  said  James 
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D.  La  Toache  and  Edward  S.  Cooper  never  acted 
ID  the  trusts  Dor  interfered  with  the  estates.     No 
notice  of  this  settlement  was  given  to  the  creditors 
named  in  the  schedule  or  any  of  them.     By  an  in 
dentare  of  the  7th  of  July,  1824,  made  between 
Francis  Synge,  the  elder,  of  the  one  part,  and  John 
Synge  and  Edward  Synge  of  the  other  part,  reciting 
the  settlement  of  the  17th  of  April,  1818,  it  was 
^vitne8sed  that  he,  the  said  Francis  Synge,  did  grant, 
sell,  release,  and  confirm  to  the  said  John  Synge 
and  Edward  Synge,  and  to  their  heirs  and  assigns, 
the  lands  of  Watterstown,  Moorestown,  Ferner, 
Ronlestown,  also  the  lands  of  Kilberry,  and  the 
premises  in  Leeson-street,  to  hold  the  same  unto 
the  said  John  Synge  and  Edward  Synge,  and  the 
survivor  of  them,  his  heirs  and  assigns,  during  the 
natural  life  of  the  said  Francis  Synge,  the  elder,  upon 
the  trusts  after  mentioned ;  and  also  assigned  and 
transferred  to  the  said  J.  Synge  and  E.  Synge,  their 
executors,  administrators,  and  assigns  several  other 
lands  and  premises  including  those  in  St.  Sepulchre, 
and  Glover's  Alley,  and  York -street,  to  hold  the 
same  unto  the  said  John  Synge  and  Edward  Synge, 
and  the  survivor  of  them,  his  executors,  adminis- 
trators and  assigns,  fur  the  several  terms  of  years 
thereof,  upon  the  after-mentioned  trusts,  that  is  to 
say,  in  the  first  place  to  pay  the  rents  and  renewal 
fines  on  the  same,  and  all  costs  incurred  in  the 
execution  of  the  trusts,  <*  Then  upon  this  further 
trust,  and  to  the  intent  that  by  and  out  of  the  said 
rents  and  annual  proceeds  of  all  and  singular  the 
said  hereby  conveyed  and  assigned  lands,  tenements, 
and  premises,  they,  the  said  John  Synge  and  Ed- 
ward Synge,  and  the  survivor  of  them,  and  the 
heirs,  executors,  administrators  and  assigns  of  such 
survivor  shall  and  will,  from  time  to  time  as  the 
same  shall  accrue  and  become  payable,    pay  or 
cause  to  be  paid  the  several  annuities  and  interest 
of  the  said  several  sum  and  sums  of  money  and 
debts,  mentioned  and  set  forth  in  the  second  sche- 
dule hereunto  annexed,  (which  includes  all  the  debts 
mentioned  in  tlie  schedule  to  the  said  deed  of  set- 
tlement of  April,  1818,  annexed,)  now  due  and 
hereafter  to  grow  due  thereon,  respectively,  during 
the  life  of  the  said  Francis  Synge,  amounting  toge- 
ther to  tlie  yearly  sum  of  £1930,  and  after  payment 
thereof,  upon  the  fun  her  trust  to  pay  the  residue 
and  remainder  of  said  rents  and  annual  proceeds 
of  said  several   and   respective  lands,  tenements, 
hereditaments  and  premises,  and  every  part  thereof, 
in  each  and  every  year,  to  the  said  Francis  Synge 
and  his  assigns,  for  and  during  the  term  of  his  na- 
tural life."     Ti»en  followed  a  proviso  that  in  case 
the  annual  amount  of  £1950  should  be  lessened  by 
the  reduction  of  interest  upon  the  payment  of  prin- 
cipal, then  that  the  trustees  should  apply  the  over- 
plus of  the  £1950  in  discharge  of  the  principal  sum 
of  such  debts,  in  the  second  schedule,  as  the  trus- 
tees should  think  expedient.     To  this  deed  was  an- 
nexed a  schedule  of  incumbrances  and  debts  to  the 
amount  of  £34,333,  the  interest  on  which  amounted 
to  £1950,  and  which  included  all  the  debts  in  the 
schedule  to  the  deed  of  April,  1818,  which  only 
amounted  to  £12,248.     Francis  Synge  died  about 
the  year  1831,  having  made  a  will,  which  bore  date 
10th  July,  1815,  and  thereby  gave  to  his-son,  tiie 


said  John  Synge,  all  his  real  and  personal  estates, 
and  appointed  him  his  executor,  which  \\\\\  was  duly 
proved  by  the  said  John  Synge,  who  thus,  in  every 
respect,  became  entitled  to  the  estate  and  interest  of 
his  father  Francis.  John  Synge  died  in  1845,  having 
made  bis  will  in  1839,  and  thereby  bequeathed  to  his 
brother,  Edward  Synge,  and  Alexander  Hamilton 
all  his  real  and  personal  estate,  in  trust  to  sell  for 
payment  of  his  mortgage,  judgment  and  bond  debts, 
and  he  devised  and  bequeathed  to  his  eldest  son, 
the  respondent,  Francis,  all  his  real  and  personal 
estate,  subject  to  the  payment  of  the  surplus  of  his 
debts  (if  any,)  and  the  payment  of  certain  legacies. 
The  respondent,  Francis  Synge,  upon  the  death 
of  his  father,  entered  into  the  receipt  of  tiie  rents 
and  profits  of  the  lands  and  premises  comprised  in 
the  deed  of  1818,  and,  having  proved  his  father's 
will,  was  the  heir-at-law  and  personal  representa- 
tive of  his  father,  John  Synge,  and  of  his  grandfa- 
ther, Francis  Synge.  Upon  a  bill  filed  by  Charles 
Hamilton  and  other  creditors  of  John   Synge  in 

1847,  an  account  was  ordered  to  be  taken  of  the 
real  and  personal  estate  of  John  Synge,  and  of  his 
debts  and  legacies,  and  of  the  personal  estate  of 
Francis  Synge,  the  elder,  and  of  his  debts,  and  of 
his  real  and  freehold  estates,  and  the  charges  affect- 
ing the  same.  The  respondent,  John  Edward 
Henry  Simpson,  not  having  been  made  a  party 
to  this  suit,  filed  his  amended  bill  in  the  Court 
of  Chancery  in  Ireland  on  the  21st  of  January, 

1848,  and  the  decree  made  on  the  hearing  of 
this  cause  was  the  subject  of  the  present  appeal. 
His  claim  arose  thus:  Francis  Synge  the  elder 
having  been  indebted  to  John  Simpson,  deceased, 
in  the  sum  of  £500,  late  currency,  the  said  Francis 
Synge  and  one  Dorothy  Hatch  executed  to  him 
their  bond,  dated  30th  May,  1798,  conditioned  for 
the  payment  of  £500,  with  interest.  The  said 
Francis  Synge  being  also  indebted  to  the  respon- 
dent, John  Edward  H.  Simpson,  passed  to  him  a 
bond,  bearing  date  the  10th  May,  1817,  condi- 
tioned foi  the  payment  of  the  sum  of  £1,700,  with 
lawful  interest,  at  6  per  cent.  The  said  John 
Simpson  died  intestate,  and  the  respondent  ob« 
tained  administration  to  his  goods  and  chattels, 
and  was  his  legal  and  personal  representative.  The 
bill  alleged  that  the  said  Francis  Synge  the  elder, 
and  John  Synge  his  sofi,  apprised  the  respondent, 
Simpson,  that  his  demands  were  secured  upon  said 
trust  estates,  by  the  said  deed  of  17th  April,  1818 ; 
and  that,  by  reason  thereof,  the  respondent  forbore 
to  sue  for  and  take  any  proceedings  for  recovery 
of  said  two  bonds,  the  interest  having  been  regu- 
larly paid  tliereon  up  to  1846.  That  the  bonds 
had  been  inaccurately  described  in  the  schedule  as 
two  bonds  for  the  sums  of  £600  and  £1,600  re- 
spectively ;  but  that  they  were  the  same  bonds, 
and  that  Charles  Hamilton  had  been  appointed 
land  agent  of  the  trust  estates,  and,  as  such,  had 
regularly  paid  the  interests  on  the  two  bonds  to 
the  respondent. 

By  an  indenture  of  marriage  settlement,  executed 
upoti  the  marriage  of  John  Synge,  bearing  date 
the  26th  December,  1832,  a  certain  jointure  of 
£300  was  provided  for  Frances  Steele,  the  in- 
tended wife,  in  case  she  survived  him,  charged  upon 
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part*  of  said  trust  lands  and  premises ;  and  in  this 
indenture  it  was  recited  that  the  said  lands  and 
premises  were  subject  to  the  trusts  mentioned  in 
the  deed  of  17th  April,  1818;  and  that,  for  the 
better  securing  the  payment  of  said  jointure  the  said 
John  Synge  executed  to  trustees  his  bond  in  the 
penal  sum  of  £3000  conditioned  for  pavment  of  the 
jointure  and  also  for  Indemnifying  ana  protecting 
the  said  lands  and  premises  on  which  said  jointure 
was  charged  from  all  charges  and  incumbrances 
particularly  mentioned  in  the  said  indenture  of  the 
17th  of  April,  1818. 

The  bill  prayed  "  that  the  bonds  bearing  date 
respectively  the  80th  of  May,  1799  and  the  1 0th  of 
May,  1817,  might  be  declared  to  be  the  same  bonds 
as  were  referred  to  in  the  schedule  to  the  deed  of 
the  17tb  of  April,  1818,  for  £600  and  £1600,  late 
currency,  and  that  the  sums  secured  thereby  might 
be  declared  to  be  well  charged  upon  the  lands  and 
premises  therein  mentioned;  that  it  might  be  refer- 
red to  one  of  the  Masters  to  take  an  account  of  what 
was  due  to  the  plaintiff  for  principal  and  interest  on 
foot  thereof,  and  that  the  same  might  be  declared 
to  be  well  charged  upon  said  lands  and  premises ; 
also  that  an  account  might  be  taken  of  real,  free- 
hold, and  personal  estate  of  the  said  Francis  Synge 
and  John  Synge  respectively  ;  also  that  an  account 
might  be  taken  of  all  charges  and  incumbrances 
whatsoever  affecting  the  lands  and  premises  so 
charged  as  aforesaid  by  said  indenture  of  the  17th 
of  April,  1818,  with  the  payment  of  said  bond  debts, 
and  the  nature  and  priority  thereof;  and  that  the 
trusts  of  the  said  will  of  the  said  John  Synge  might 
be  carried  into  execution  by  and  under  a  decree  of 
the  court ;  and  that  it  miffht  be  declared  that  said 
bonds  so  rested  in  the  plamtiff  formed  part  of  those 
directed  by  said  will  to  be  paid.**  *  The  bill  then 
prayed  a  sale  of  the  lands  for  the  payment  of  plain- 
tiff's demands  and  of  all  other  demands  affecting  the 
same,  the  plaintiff  offering  to  redeem  all  such  as  he 
was  bound  to  redeem;  also  that  the  defendant 
might  be  directed  to  lodge  all  necessary  documents 
in  court,  and  prayed  a  receiver  over  the  lands  in 
the  meantime. 

The  bill  was  answered  by  Marcus  Synnot,  who 
claimed  an  interest  in  the  lands  of  Bally  morroghroe, 
under  a  mortgage  of  the  15th  July,  1833,^and 
upon  the  lands  of  Leitrim  and  Round  wood,  under 
an  indenture  of  1836  ;''and,  also,  a  charge  upon 
all  the  lands,  on  foot  of  judgments  obtained 
against  John  Synge  in  1833  and  1835.  Robert 
James  Graves  also  answered,  claiming  an  interest 
in  the  lands  of  Glassnamullen,  under  a  mortgage 
of  1838,  and  a  bond  and  warrant  of  John  Synge, 
of  Trinity  Term,  1838.  The  Rev.  Charles  W. 
Wall  also  answered,  claiming  an  interest  in  the 
lands  of  Ahoule,  and  also  under  several  judgments 
of  John  Synge.  The  respondent,  Simpson,  having 
filed  his  replication,  and  issue  having  been  joined, 
the  cause  came  on  for  hearing  before  the  Lord 
Chancellor  of  Ireland  on  the  30th  and  31st  May, 
and  1st  June,  1849 ;  and  the  Lord  Chancellor  made 
his  decree  on  the  15th  of  June,  1849,  whereby  he 
ordered  that  the  Master  should  take  an  account  of 
what  was  due  to  the  respondent  Simpson,  as  the 
personal  representative  of  John  Simpson,  on  foot  J 


of  the  bond  for  £500,  bearing  date  the  30th  May» 
1799,  and  the  bond  for  £1,700,  bearing  date  the 
18th  May,  1817  ;  and  declared  "  that  these  bonds 
were  identical  with  the  bond  debts  for  £600  and 
£1,600,  respectively,  in  the  schedule  to  the  in- 
denture of  marriage  settlements  of  the  17th  April, 
1818,  and  in  the  pleadings  mentioned,  and  to  be 
within  the  trusts'  contained  in  the  said  indenture 
for  the  payment  of  said  schedule  debts.     And  the 
court  further  declared  that  the  late  John  Synge, 
deceased,  in  the  pleadings  named,  took  the  trust 
lands  and  premises  comprised  in  the  said  indenture 
of  marriage  settlements  of  the  17th  April,  1818, 
'  upon  the  trusts  in  said  indenture  stated,  in  relation 
'^to  said  lands,  and,  amongst  others,  subject  to  the 
payment  of  the  interest  to  grow  due  on  the  said 
respective  bonds ;  and  the  interest  then  due,  and 
thereafter  to  grow  due,  on  foot  of  said  several 
bonds,  were  respectively  well  charged  by  said  in- 
denture on  said  trust  lands,  and  on  the  fee  of  and 
in  that  part  of  the  said  trust  lands  called  St.  Se* 
pulchre's,  in  the  county  of  Dublin,  granted  by  the 
Archbishop  of  Dublin  and  the  Eksclesiastical  Com- 
missioners of  Ireland  to  the  said  John  Synge,  by 
the  respective  indenture  of  the   15th  Nov.,  1838, 
and  1st  Dec,  1838,.  in   the  pleadings  mentioned  ; 
and,  accordingly,  the  court  declared  said  last  men- 
tioned indentures,  respectively,  were  grafts  on  the 
leasehold  interests  under  which  the  said  lands  called 
St.  Sepulchre's  were  respectively  held  and  vested 
in  the  trustees  thereof  by  the  said  indenture  of 
marriage  settlement  of  the  17th  April,  1818 ;  and 
the  court  reserved  any  question  as  to  the  principal 
sum  secured  by  the  said  two  several  bonds  beini^ 
respectively  declared  well  charged  on  the  said 
trust  lands,  until  the  return  of  the  said  Master^ 
report.''    And  it  was  thereby  further  ordered,  that 
the  Master  should  take  an  account  of  the  real, 
freehold,  and  personal  estates  of  Francis  Synge, 
deceased  ;  and  also  of  his  son,  the  said  John  Synge. 
And  it  was  thereby  further  ordered,  that  the  Mas- 
ter should  take  an  account  of  charges  and  incum- 
brances whatsoever  affecting  the  said  trust  lands 
comprised  in  the  said  indenture  of  17th  April» 
18 18,  and  the  nature  and  priority  thereof.    And 
it  was  further  ordered,  that  the  trusts  of  the  will  of 
the  said  John  Synge  be  carried  into  execution ; 
and  the  court  declared  that  the  two  bonds  vested 
in  the  respondent  Simpson  formed  part  of  the  bond 
debts  directed  by  the  said  will  to  be  paid,  and  were 
within  the  trust  created  by  the  said  will  for  the 
payment  of  bond  debts.     The  decree  then  con- 
tained the  directions  usual  in  administration  suits. 
The  said  Marcus   Synnot,   Robert  James  Graves, 
and  the  Rev.  Charles  William  Wall,  now  appealed 
from  this  decree. 

The  Solicitor-General  and  J.  C.  Teed,  Q.C.^ 
supported  the  appeal. — The  following  were  the  rea- . 
sons  assigned :  First — Because  the  indenture  of  the 
17th  April,  1818,  was  a  mere  deed  of  arrangement 
between  the  said  Francis  Synge  the  elder,  and  John 
Synge,  so  far  aa  related  to  the  creditors  of  the  said 
Francis  Synge  ;  and  the  respondent  Simpson,  and 
the  other  creditors  named  in  the  schedule  thereto, 
not  being  parties  or  privy  to  said  deed,  were  not 
entitled   to   claim   the   benefit   of  its  provisions. 
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Second — Because  the  indenture  of  the  17th  of 
April,  1818,  was  revocable,  and  was  revoked  by 
the  subsequent  transactions.  Third — Because,  as- 
auming  that  the  creditors  named  iq  the  schedule  to 
the  deed  of  1818  were  entitled  to  the  benefit  of  its 
provisions,  yet,  they  were  not  entitled  to  more 
than  the  value  of  the  leasehold  interests  comprised 
in  that  indenture,  and  could  not  claim  the  full  value 
of  the  fee  simple,  which  was  purchased  by,  and 
conveyed  to,  John  Synge,  by  the  indentures  of  the 
15th  November,  1838,  and  1st  December,  1838, 
respectively. 

Napier,  Q.  C,  and  RoU,  Q.  C,  on  behalf  of  the 
respondent  John  Edward  H.  Simpson,  resisted  the 
appeal  for  the  following  reasons : — First,  because 
the  appellants  did  not  at  the  hearing  of  said  cause 
of  Simpson  v.  Stfnge,  on  which  occasion  the  said 
decree  of  the  15tb  of  June,  1849,  was  pronounced, 
allege  or  contend  that  the  said  respondent  John  E. 
H.  Shnpson  was  not  entitled  to  the  relief  which  said 
respondent  prayed  for  by  his  said  bill  in  relation  to 
said  bond  debts  being  decreed  a  specific  charge  upon 
the  trust  estates  in  said  deed  of  the  1 7th  day  of 
April,  1818,  mentioned,  but  on  the  contrary  thereof, 
the  said  appellants  did  at  the  hearing  of  said  cause 
acquiesce  in  the  said  respondent  being  entitled  to 
such  relief,  and  because  the  said  respondent  Francis 
Synge  was  the  only  party  in  said  cause  who  did  at 
the  hearing  of  such  cause  object  to  such  relief,  but 
by  an  order  in  said  cause,  bearing  date  the  21st  day 
of  July,  1849,  (notice  of  the  motion  upon  which  said 
order  was  obtained  having  been  duly  served  upon 
the  solicitors  for  the  several  appellants,)  counsel  on 
behalf  of  the  said  respondent  Francis  Synge  did,  as 
in  said  order  mentioned,  expressly  admit  that  the 
said  respondent  Simpson  was  entitled  to  be  paid  the 
the  principal  of  his  demands  under  the  trusts  of  the 
said  deed  of  the  17th  day  of  April,  1818,  therefore 
the  respondent  submits  that  the  said  petition  of  ap- 
.  peal  in  this  cause  should  be  dismissed  with  costs 
without  going  into  fhe  merits  of  same.  Second,  be- 
cause the  said  deed  of  the  17th  of  April,  1818,  was 
a  deed  executed  for  valuable  consideration,  and  the 
said  respondent  was  made  aware  of  the  contents  of 
said  deed,  and  by  reason  thereof  forebore  to  sue 
said  Francis  Synge,  the  obligor  in  said  bonds,  in  his 
life  time,  and  after  his  death,  the  said  John  Synge, 
bis  personal  representative  and  heir-at-law,  and 
after  the  death  of  the  said  John  Synge  the  present 
Francis  Synge  (one  of  the  respondents)  who  was 
also  the  heir-at-law  and  personal  representative  of 
the  said  Francis  Synge,  the  elder,  and  because  of 
the  recognition  by  the  said  Francis  Synge,  the  elder, 
and  John  Synge,  and  tlie  said  present  Francis  Synge 
of  the  said  bond  debts  as  incumbrances  on  the  said 
trust  estates,  and  the  payment  of  interest  on  foot 
thereof  by  or  on  behalf  of  the  trustees  in  said  trust 
deed  of  the  I7th  of  April,  1818,  mentioned,  from 
the  year  1818  to  the  year  1847  ;  it  would  be,  there- 
fore, contrary  to  equity  and  good  consoienoe  that 
said  decree  of  15th  June,  1849,  should  be  reversed. 
Thirdly,  because  said  deed  of  the  17th  of  April, 
1818  was  not  revocable,  and  the  said  John  Synge 
took  said  lands  subject  to  the  trusts  in  said  deed  in 
respect  to  the  interest  on  foot  of  said  bonds  and  the 
other  debts  mentioned  in  said  schedule  to  said  in- 


denture, and  never  having  in  his  lifetime  repudiated 
said  trusts,  but  on  the  contrary  having  adopted 
same,  and  having,  by  his  land  agent,  the  said  Char- 
les Hamilton,  paid  interest  on  the  said  bonds  from 
the  year  1825  till  the  time  of  the  death  of  the  said 
John  Synge  in  1845,  it  is  not  competent  for  any 
creditor  claiming  under  said  John  Synge  on  foot  of 
any  security  created  by  him  subsequent  to  said  in- 
denture of  the  17tb  of  April,  1818  now  to  repudiate 
said  trusts,  but  that  such  creditor's  claims  are  puisne 
and  subsequent  to  the  claims  of  the  respondent,  the 
said  John  Ekiward  Henry  Simpson,  on  foot  of  said 
two  bonds.  Fourthly,  because  the  said  John  Synge 
was  an  executing  party  to  each  of  said  several  deeds 
of  the  17th  day  of  April,  1818,  the  7th  of  July, 
1824,  and  the  26th  day  of  December,  1832,  by  each 
of  which  said  indentures  his  rights  are  made  ex- 
pressly subject  to  the  trusts  created  by  the  said  deed 
of  the  17th  of  April,  1818,  in  relation  to  said  bonds 
and  other  scheduled  debts,  and  he  never  in  any 
manner  revoked  said  trusts  ;  that  no  creditor  of  the 
said  John  Synge  can  revoke  same,  or  prevent  the 
representative  of  the  said  John  Edward  H.  Simpson 
from  availing  himself  of  the  said  trusts  in  respect  to 
his  said  bond  debts.  Fiftiily,  because  it  was  com- 
petent for  the  said  Francis  Synge,  deceased,  at  the 
time  of  the  date  of  the  said  indenture  of  the  17th 
day  of  April,  1818,  to  limit  and  charge  said  trust 
estates  as  he  pleased,  and  that  he  did  accordingly, 
by  said  indenture,  limit  same  to  the  said  trustees 
thereof,  charged  with  payment  of  the  interest  on 
said  bond  debts  and  several  other  debts  mentioned 
in  the  said  schedule  to  said  indenture  annexed,  and 
having  limited  said  estates  to  himself  for  life  charged 
.with  the  payment  of  such  interest,  and  his  said  life 
estate  so  charged  having,  for  valuable  consideration, 
been  assigned  by  the  said  indenture  of  the  7th  of 
rjul},  1824,  to  the  said  John  Synge  and  Edward 
Synge,  and  said  trusts,  in  respect  to  the  payment 
of  such  interest,  having  been  always  acted  on  by 
the  said  Francis  Synge,  John  Synge,  and  the  pre- 
sent Francis  Synge,  from  the  year  1818  to  the  year 
1847,  said  trusts  should  now  be  executed  in  favour 
of  the  respondent,  the  said  John  Edw.  H.  Sioipson, 
a  schedule  creditor  under  said  deed  of  the  17th  day 
of  April,  1818.  Sixthly,  because  that,  even  sup- 
posing that  the  said  trust  so  created  by  the  said  in- 
denture of  the  1 7th  of  April,  1818,  were  such  as 
the  respondent,  J.  E.  H.  Simpson,  could  not:  origi- 
nally have  claimed  the  benefit  of  or  enforced,  yet, 
inasmuch  as  the  same  was,  at  all  events,  enforcable 
by  the  said  Francis  Synge,  the  elder,  and  by  his 
personal  representatives,  for  the  exoneration  of  him, 
the  said  Francis  Synge,  and  his  other  assets*  from 
the  said  scheduled  debts,  and  in  effect  constituted 
assets  of  the  said  Francis  Synge,  the  elder,  appro- 
priated by  him  to  the  payment  of  said  debts,  and, 
inasmuch  .as  the  said  John  Synge  and  Fras.  Synge, 
the  younger,  who  took  the  said  trust  estates  under 
the  said  indenture  of  the  17th  of  April,  1818,  sub- 
ject to  the  said  trusts,  successively  filled  the  cha- 
racter of  personal  representative  of  the  said  Francis 
Synge,  the  elder,  and  were,  therefore,  the  persons 
who  (upon  the  supposition  aforesaid)  sustained  the 
right  and  duty  of  carrying  into  execution  the  said 
trusts ;  that,  therefore,  the  said  respondent  Simpson, 
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by  reason  of  the  said  union  of  cbaractert  in  the  said 
John  Synge  and  Francis  Synge,  the  younger,  was 
entitled  to  maintain  bis  suit,  to  enforce  the  execution 
of  said  trust. 

On  the  dOth  of  June,  1854,  the  following  judg- 
ments were  given  by  the  Lord  Ciiaucelior  and  Lord 
St.  Leonard's,  the  former  holding  that  the  decree 
below  should  be  affirmed,  and  the  latter  that  it 
should  be  reversed. 

LoaD  Chancellor. — My  Lords,  this  case, 
which  was  heard  by  your  lordships  a  good  while 
since,  was  an  appeal  from  the  decree  of  the  Lord 
Chancellor  of  Ireland,  made  in  a  cause  which  was 
brought  before  him  in  thai  country  by  a  gentleman 
of  the  name  of  Simpson,  the  owner  of  two  bonci^. 
He  claimed  to  be  entitled  to  one  in  his  own  right, 
and  to  the  other  as  the  executor  of  his  father,  the 
person  who  preceded  him,  also  of  the  same  name 
of  Simpson.  One  of  the  bonds  was  for  £500,  and 
the  other  for  £1,700— making  together  £^200. 
The  object  of  the  suit  was  to  establish  a  right  in 
respect  of  those  two  bonds  against  certain  pro- 
perty in  Ireland  called  Kilberry,  and  some  other 
property  in  the  city  of  Dublin  ;  on  which  property 
he  alleged  he  had  a  claim  by  virtue  of  a  deed  in 
part  executed  by  the  obligor  of  the  bond,  a  gen- 
tleman of  the  name  of  Francis  Synge,  on  the  17th 
of  April,  1818.  My  Lords,  as  everything  turns 
upon  that  deed,  I  think  it  will  be  necessary  to  call 
your  lordships'  attention  shortly  to  the  provisions 
of  the  deed.  It  was  a  settlement  executed  on  the 
marriage  of  John  Synge,  the  son  of  Francis  Synge, 
with  a  lady  of  the  name  of  Hamilton,  in  April, 
1818.  It  was  made  between  Mr.  Francis  Synge, 
the  obligor,  the  father,  of  the  first  part,  and  cer- 
tain other  trustees ;  then  the  son,  and  the  lady, 
and  her  fatlier,  and  other  parties  who  were  trus- 
tees, which  it  is  not  necessary  now  to  mention  ;  ex- 
cept that  two  gentlemen  of  the  names  of  La  Touche 
and  Cooper  were  trustees  for  the  purpose  after- 
wards mentioned.  The  deed  is  ratiier  complicated, 
and  begins  by  reciting  a  number  of  circumstances, 
showing  what  the  title  was  to  the  lands  belonging 
to  Mr.  Synge,  the  father,  in  different  parts  of  Ire- 
land ;  and,  finally,  it  conveys  certain  property  to 
trustees  in  Sligo,  Meath,  and  Dublin,  upon  trust, 
to  the  use  of  Francis  Synge,  the  father,  for  bis 
life,  and  at  his. death  to  John  Synge,  the  intended 
husband,  for  his  life;  then  to  secure  a  jointure  of 
£500  a  year  to  the  wife ;  and  then  provisions 
amongst  the  younger  children,  the  first  and  other 
sous  of  the  marriage^  and  in  default  of  sons  to 
daughters.  Then  there  was  an  agreement  that  the 
lands  should  be  indemnified  against  the  charge  of 
£3,000,  and  that  that  sum  should  be  charged  upon 
other  lands,  in  favour  of  the  younger  brothers  and 
sisters  of  Jolm,  that  is,  the  younger  children  of 
Francis :  they  were  indemnified  by  virtue  of  pro* 
visions  afterwards  contained  in  the  deed,  that 
£3,000  being  charged  upon  lands  known  by  the 
name  of  Ballymorroghroe.  There  were  certain 
other  trusts  with  respect  to  the  £3,000;  then  there 
was  a  provision  of  fiae  and  recovery,  because 
many  of  tliose  lands  were  entailed,  of  which 
Francis  Synge  was  tenant  in  tail,  and  not  tenant  in 
fee  simple.     Then  comes,  at  page  45,  in  the  re- 


spondent's appendix,   this   witnessing  part,   upon 
which  arises   the  important  question :  ^<  And  this 
indenture  further  witnesseth,  that  in  pursuance  of 
the  said  last*  mentioned  agreement,  and  for  the  con- 
sideration aforesaid,  and  also  in  consideration  of 
the  further  sum  of  10s.  in  hand,  paid  by  the  said 
James   Digges   La   Touche   and  Edward    Synge 
Cooper  to  the  said  Francis  Synge,"  that  is,  the  fa- 
ther;    *the    receipt    whereof    he    doth    hereby, 
acknowledge,  he,  the  said   Francis   Synge,  hath 
granted,  bargained,  sold,  assigned,  released,  and 
confirmed ;  and  by  these  presents  doth  grant,  bar- 
gain, sell,  assign,  release,  and  confirm,   unto  the 
said  James  Digges  La  Touche  and  Edward  Synge 
Cooper,"    the  gentlemen    whom    I   have  named, 
"  their  heirs  and  assigns  for  ever,  in  their  actual 
possession,  now  being,  by  virtue  of  an  indenture  of. 
bargain  and  sale  thereof  then  made  by  the  said 
Francis  Synge,  in  consideration  of  5s.,  bearing  date 
the  day  next  before  the  day  of  the  date  of  these 
presents  for  one  whole  year  from  the  date  thereof, 
and  by  force  of  the  statute  for  transferring  uses 
into  possession,  all  that  and  those  the  town  and  lands 
of  Kilberry,  situate  in  the  County  of  Meath" — and 
also  certain  other  property  on  the  road  to  Donny- 
brook,  and  describing  that  property  in  Dublin,  the 
property  being  part  of  the  farm  of  St.  Sepulchre's, 
containing  seven  acres,  and  part  iu  Kevin-  street,  to 
have  and  to  hold  to  his  trustees.  La  Touche  and 
Cooper,  "their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  and  quality  of  the 
several  estates  of  the  said  Francis  Synge,  in  each 
respectively,  for  and  during  the  respective  terms  of 
lives  and  years  in  all  and  each  of  said  leaseholds  yet 
to  come  and  unexpired,  to  such  uses,  upon  such 
trusts,  and  for  such  intents  and  purposes  as  are  here- 
in-after mentioned   and  declared   concerning   the 
same — that  is  to  say,  Mn  trust  that  they  (he  said  J. 
D.  La  Touche  and  Edward  Synge  Cooper,  and  the 
survivor  of  them,  and  the  heirs,  executors,  or  admi- 
nistrators of  such  survivor,  do  and  shall  out  of  the 
rents  and  profits  of  all  and  singular  the  hereby  last 
mentioned  granted  and  assured  estates  and  premises, 
and  every  part  and  parcel  thereof,  or  of  a  compe- 
tent part  thereof,  pay  off,  discharge,  and  keep  down, 
the  several  and  respective  head- rents  or  other  rents^ 
fine  or  fine4  for  renewal  payable  under  the  several 
leases  or  assignments  thereof,  of  all  or  any  part  of 
the  said  freehold  and  chattel  leases  hereby  granted 
and  released  or  assigned,  and  after  the  payment 
thereof,  then  out  of  said  rents,  issues,  and  profits 
aforesaid,  to  pay  off,  discharge,  and  keep  down  all 
interest  now  due  or  growing,  or  which  hereafter 
shall  grow  due  upon  all  and  singular  the  several 
debts  and  incumbrances  now  affecting  all  or  any 
part  of  the  several  respective  estates  in  and  by  these 
presents  granted,  released,  and  assigned,  or  upou 
such  other  debts  now  due  by  tlie  said  Francis  Syiige» 
a»  far  forth  as  the  same  by  law  bear  interest,  and 
which  other  debts  and  incumbrances  are  specified 
in  a  schedule  hereto  annexed,  and  after  the  payment 
of  said  rent  and  interest  as  aforesaid,  and  subject 
thereto,  then  as  to  and  concerning  said  last  roen« 
tioned  fee-simple  and  freehold  estates,  hereby  lastly 
granted  and  released  to  the  use  and  as  and  concern- 
ing the  said  leasehold  premises  hereby  lastly  assigned 
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in  trust  fbr  the  said  James  Digges  La  Touche  and 
Edward  Synge  Cooper,  their  executors,  administra- 
tors,  and  assigns,  for  and  during  and  until  the  full  end 
and  term  of  100  years,'"  upon  certain  trusts  therein- 
after mentioned — <*  and  fW>m  and  after  the  end,  ex- 
piration or  other  sooner  determination  of  the  same, 
and  subject  thereto  as  to  the  said  fee-simple  and 
freehold  estates  to  the  use  and  behoof  of,  and  as  to 
said  other  leasehold  premises,  in  trust  for  the  said 
Francis  Synse,"  that  is  the  father,  <*  and  his  assigns 
during  his  life,  and  then  after  his  decease  concern- 
ing the  fee-simple  estate,  to  the  use  of  John  Synge, 
his  heirs  and  assigns  for  ever,  and  concerning  the 
leasehold  estates,  in  trust  for  John  Synge/'  that  is 
the  sou,  <*his  executors,  administrators,  and  assigns." 
Then  comes  this  proviso,  which  gives  rise  to  the 
present .  question,  *<  Provided  always,  that  the  said 
last-mentioned  fee-simple  and  freehold  estates,  and 
the  other  leasehold  premises  lastly  hereby  granted, 
released,  and  assigned  to  the  said  James  Digges 
La  Touche  and  Edward  Synge  Cooper,  shall  be  and 
continue  subject  to,  and  liable  and  charged  and 
chargeable  with  the  payment  of  all  and  singular  the 
debts  and  incumbrances  of  the  said  Francis  Synge, 
now  due  by  him,  as  the  same  are  specified  in  said 
schedule,  and  that  such  debts  and  incumbrances  shall 
remain  and  be  liens  and  charges  thereon  exclusively, 
and  in  exoneration  of  the  tenements,  hereditaments, 
and  premises  in  Glover's-all^  and  York-street,  after 
mentioned,  save  and  except  the  mortgage  debt  of 
£3,500  after  mentioned,  it  being  the  express  agree- 
ment of  the  parties  to  these  presents,  that  the  said 
mortgage  debt  of  £3,500  shall  be  cast  on  and  be  a 
lien  and  charge  on  said  premises  in  Glover's- alley 
and  York-street,  and  on  them  only,  and  that  said 
premises  in  GloTer's-alley  and  York-street  shall  be 
free  and  clear  of  and  stand  exonerated  from  every 
other  debt  and  incumbrance  of  the  said  Francis 
Synge  now  affecting  the  same."   Then  it  is  provided 
that  St.  Sepulchre's  being  a  part  of  the  property 
which  was  thus  conveyed  and  being  liable  to  that 
£3^500  with  the  property  in  Glover's-alley,  should 
be  indemnified  from  it,  and  the  provisions  were 
framed  for  that  purpose.     Then  there  is  a  recital 
of  certain  other  property  of  Francis  Synge,  the  fa- 
ther, in  order  to  make  immediate  provision  for  Jolin 
Synge,  the  son,  during  the  life  of  his  father.     The 
other  property,  called  GlasnamuUen  and  Round- 
wood,  was  conveyed  so  as  to  give  it  to  the  son  for 
life,  and  then  to  provide  £500  a  year  for  the  intended 
wife  during  the  life  of  the  father,  and  so  to  make 
provision  for  the  son  and  his  intended  wife  during 
the  life  of  the  father.     There  was  a  term  of  99  years 
as  to  all  the  property,  except  this  so  conveyed  to  the 
trustees,  which  was  for  a  term  of  100  years.     It 
seems  to  have  been  an  oversight  that  there  should 
have  been  a  term  of  99  years  in  the  one  case  and 
100  in  the  other.     Then  there  was  a  declaration 
that  those  terms,  or  some  of  them,  were  to  indem- 
nify the  parties,  so  as  to  secure  to  the  intended  hus- 
band and  wife  that  sum  of  £500  a  year,  and  the 
provision  made  to  the  husband  during  the  life  of 
the  father.     Then  there  was  a  proviso  that  notwith- 
standing any  of  the  trusts  concerning  Kilberry,  the 
property  to  which  1  have  particularly  adverted,  that 
the  lot  or  j^iece  of  ground  No.  44,  and  other  pro- 


perty which  is  specified,  should  *<  be  absolutely  sold 
and  disposed  of  by  the  said  James  Digges  La 
Touche  and  Edward  S.  Cooper  or  the  survivor  of 
them,  or  the  heirs,  executors,  or  administrators  of 
such  survivor,  for  the  payment  of  all  or  any  of  the 
debts  or  incumbrances  now  charged  upon  all  or  any 
of  the  herein- before  granted,  and  released,  or  as- 
signed premises,  provided  the  same  be  done  by  the 
desire  and  with  the  consent  of  the  said  Francis 
Synge  and  John  Synge,  or  the  survivor  of  them." 
My  Lords,  those  I  believe  are  all  the  provisions  of 
the  deed  to  which  it  is  necessary  for  me  to  advert. 
Now  after  the  execution  of  that  deed  the  marriage 
took  effect,  and  immediately  after  the  marriage  the 
interest  on  those  bonds,  and  I  presume  on  the  other 
schedule  debts,  was  regularly  paid.  Francis  Synge 
seems  to  be  a  person  from  time  to  time  very  largely 
incumbering  his  estates.  Whether  it  was  that  the 
interest  got  into  arrear  or  from  what  other  cause  I 
do  not  know,  but  in  the  year  1824,  by  a  deed  of 
7th  of  July  of  that  year,  a  provision  was  made 
whereby  Francis  Synge  conveyed  away  his  life  in- 
terest to  other  trustees,  the  trusts  being  in  the  same 
way,  to  keep  down  the  interest  of  the  debts  included 
in  that  schedule,  and  certain  other  debts  which  were 
mentioned  in  the  schedule  to  that  second  deed,  and 
on  similar  trusts  or  nearly  similar  trusts  to  those 
which  had  preceded,  for  the  payment  of  those  sche- 
dule debts,  which  included  the  former  debts  and 
some  others,  and  subject  to  the  payment  of  those 
debts.  It  was  then  to  be  in  trust  to  Francis  Synge, 
the  only  difference  being  that  Francis  Synge  ceased 
to  be  legal  owner,  but  he  conveyed  it  away  to  trus- 
tees. There  was  a  provision  made  for  the  paytnent 
of  the  interest  of  the  debts,  and  beyond  the  interest 
of  the  former  debts  certain  other  debts,  and  the 
surplus  to  be  pakl  to  him  for  his  life.  So  the  mat- 
ter continued  to  the  year  1831,  when  Francis  Synge 
died.  He  had  made  a  will  previously  to  any  of 
these  transactions.  By  that  will  he  had  given  every 
thing  real  and  personal  to  his  son,  John  Synge, 
whom  he  made  his  sole  executor.  John  Syrge 
proved  the  will  of  his  father,  and  therefore  in  every 
respect  took  the  interest  of  his  father.  John  Synge 
continued  to  pay  the  interest  upon  these  bonds,  and 
I  presume  upon  the  other  debts  also,  till  1845, 
when  he  died.  After  his  death  there  being,  as  al- 
leged, a  defioieucy  of  assets,  suits  were  instituted, 
and,  amongst  others,  upon  the  Slst  of  January, 
1848,  the  present  bill  was  filed,  or  I  believe  had 
been  filed  before  but  was  amended.  It  was  filt'd 
by  Mr.  Simpson  as  the  holder  of  and  entitled  to 
these  bonds.  The  prayer  of  the  bill  was  to  t}iis 
effect,  that  the  bonds,  one  of  which  was  dated  the 
SOth  of  May,  1799,  and  the  other  the  10th  of  Miiy, 
1817,  might  be  declared  to  be  the  same  bond^  as 
those  referred  to  in  the  schedule  to  the  indenture 
of  the  17th  of  April,  1818 ;  that  relates  to  a  mat- 
ter to  which  I  need  not  refer.  In  the  schedule  the 
bonds  were  described  as  one  of  £600  and  the  other 
£1600 ;  in  point  of  fact  the  one  was  £500  and  the 
other  £1700.  A  question  might  have  been  raised 
whether  they  were  the  same  bonds,  but  no  doubt 
can  be  entertained  upon  that  subject.  Then  it  prays, 
**  that  the  sums  secured  by  the  bonds  may  be  de- 
clared to  have  been  well  charged  by  said  indenture 
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and  fobedule  on  wieb  lands  and  premitea  therein 
and  herein -before  particularlj  mendoned,  which 
was  by  said  indenture  Tested  in  the  said  James 
Diggis  La  Touche  and  Edward  Synge  Cooper,** 
and  that  it  may  be  referred  to  the  Muster  to  take 
an  accoont  of  what  was  due  to  the  plaintiff,  as  the 
representative  of  John  Simpson,  as  to  the  one,  and 
on  his  own  aceouot  as  to  the  other,  and  he  may 
be  paid  out  in  conseqiienoe  of  an  arrangement. 
Now,  my  Lords^  the  question  is  what  were  tlie 
rights  of  Mr.  Simpson,  the  bond  holder,  under  that 
bond,  it  being  induded  in  this  schedule.  The 
Court  of  Chancery  decided  that  that  deed  gave  to 
Mr.  Simpson  an  equitable  right,  as  having  an  in- 
cumbrance or  having  a  eharge  upon  the  lands  of 
Kilberry,  and  the  other  lan&  so  conveyed  to  La 
Touche  and  Cooper,  and  made  a  decree  upon  the 
footing  of  bis  having  that  right.  One  of  the  defen- 
dants, Mr.  Synnott,  who  I  may  treat  merely  as  an 
incumbrancer  claiming  under  John  Synge,  and 
claiming  as  a  judgment  incumbrancer  under  John 
Synge,  appeals  against  that  decree  upon  the  ground 
that  that  deed  gave  no  right  whatever  to  Mr.  Simp- 
son as  a  bond  creditor,  or  at  least  no  right  which 
entitled  him  to  come  apd  claim  relief  against  the 
estate.  The  question  is,  whether  the  respondent, 
as  the  representative  of  the  obligee  in  the  two  bonds, 
is  entitled  to  claim  as  a  ce^ui  qu$  trust  having  a 
charge  on  the  estate  of  Kilberry,  and  the  other 
lands  conveyed  to  La  Touche  and  Cooper.  My 
lords,  I  do  not  at  all  question  or  doubt  the  doctrine 
acted  on  in  the  cases  of  Garrard  v.  Lord  Lftuder- 
dale,  (2  Rus.  k  My.  451,)  and  Waho^n  v.  CoutU.  (3 
Sim.  14 ;  a.  c  3  Mer.  307,)  and  other  cases  which 
have  followed  these  decisions.  They  proceeded  on 
the  principle  that  where  a  person  who  is  indebted 
makes  provbion  for  payment  of  liis  debts  by  vesting 
property  in  trustees  for  the  purpose  of  dischargins; 
them,  if  this  is  done  behind  the  backs  of  the  credit 
tors,  and  without  communicating  with  them,  the 
trustees  do  not  become  trustees  for  the  creditors. 
The  arrangement  is  one  supposed  to  be  made  by  the 
debtor  for  hisown  convenience  only.  It  is  as  if  he  had 
put  a  sum  of  money  into  the  hands  of  an  agent,  with 
directions  to  apply  it  in  paying  certain  speci6c  debts. 
In  such  a  case  there  is  no  privity  between  the  agent 
and  the  creditor.  The  debtor  may  at  any  time  re- 
voke the  authority  given  to  his  agent,  and  may  re- 
call the  money  pla<^  in  his  hands.  The  agent  is 
the  agent  exclusively  of  the  debtor,  not  of  the  cre- 
ditor— no  action  could  be  maintained  against  him 
by  the  creditor — there  is  no  privity  between  them. 
The  same  principle  precisely  applies  where  the 
debtor,  instead  of  placing  money  in  the  hands  of 
another,  with  directions  to  apply  it  in  discharge  of 
his  debts,  conveys  real  estate  to  him  in  order  to  its 
being  converted  into  money  by  sale  or  mortgage, 
so  that  the  money  raised  may  be  applied  in  dis- 
charge of  debts.  The  person  in  whom  real  estate 
is  so  vested  is  a  trustee,  not  for  the  creditor,  but 
for  the  debtor.  When,  in  pursuance  of  this  tmst, 
the  trustee  sells,  and  pays  the  creditor  his  demand, 
he  does  so  in  pursuance  of  the  directions  given  to 
him  by  his  cestui  que  trust,  that  is,  the  debtor  from 
whom  he  has  received  the  property,  not  in  discharge 
of  any  duty  which  he  owes  to  the  creditor;  the 


debtor  is  alone  the  person  to  whom  the  trustee  ia 
to  look.  He,  the  debtor,  may  regulate  the  dispo- 
sition of  the  property  as  be  thinks  fit — may  order 
the  proceeds  of  the' property  to  be  applied  in  dis- 
charge of  his  debts — and  may  then,  if  he  please, 
revoke  those  orders,  and  give  fresb  directions,  with- 
out regard  to  the  interests  of  those  for  whose  be- 
nefit the  prior  orders  would  have  operated.  My 
Lordsy  it  would  be  idle,  and  worse  than  idle,  to  go 
through  at  any  length  the  autboritiea  apoo  tliw 
subject;  tliey  were  all  eited  at  the  Bar,  but  the 
doetrine  ia  too  well  established  to  need  illustration. 
I  would  advert  to  two  eases  in  which  the  doctrine 
is  very  clearly  laid  down,  and  was  acted  upon  bj 
my  noble  and  learned  friend,  the  then  Lord  Chan- 
cellor of  Ireland ;  I  allude  to  the  cases  of  Law  r. 
Bagwell,  (3  Dr.  ft  War.  396,)  and  BromM  v.  Casfen^ 
dish,  ( I  Ir.  E.  R.  369;  a.  c  1  Jon.  ft  L.  606,)  the  first 
in  1843,  and  the  second  in  1844,  contained  in  the 
Irish  Reports.  In  the  first  case  a  person  of  the 
name  of  John  Bagwell  was  indebted  to  Geo.  Put- 
land  in  the  sum  of  £2000  (it  is  unnecessary  to  state 
bow  that  arose)  in  respect  of  an  estate  which  Pui- 
laud  had  agreed  to  purchase,  but  it  went  off,  he  was 
therefore  indebted  to  him.  Putland,  of  course,  had 
a  licD  upon  that  estate,  and,  being  indebted  to  him, 
be  conveyed  other  estates,  fM>t  that  upon  which 
Putland  had  a  lien,  to  two  trustees,  in  trust  to 
pay  the  debts  mentioned  in  the  schedule,  which  in- 
cluded Putland's  X2000.  Putland  died,  and  hia 
representative,  finding  that  he  was  no  party  to  the 
deed,  filed  a  bill,  being  the  cestui  que  trust  ntkvaed  in 
the  schedule,  to  have  that  £2000  paid  to  him  under 
the  trusts  of  that  deed,  but  the  Lord  Chancellor 
held  at  once  that  there  was  no  doubt  upon  the 
question ;  that  was  a  case  that  came  exactly  within 
the  principle  of  Garrard  v.  Lord  Lauderdale  nnd 
several  other  cases.  Browne  v.  Cavendish  was  re- 
ally upon  the  same  principle;  it  appeared,  per- 
haps, to  go  a  little  further.  In  that  case  certain 
lands  were  conveyed,  called  the  lands  of  Newton, 
to  trustees  to  sell  and  pay  off  a  number  of  sche- 
dule debts  of  John  Browne,  and  the  surplus  to 
John  Browne  in  fee.  Amongst  the  debts  in  the 
schedule  were  a  bond  or  bonds  due  to  another 
person  of  the  name  of  Browne.  The  property 
having  been  put  up  for  sale,  Cavendish,  the  de- 
fendant, purchased  it,  and,  there  having  been  some 
question  as  to  the  extent  of  the  debt  due  to  tliose 
Brownes  upon  their  bonds,  it  waa  arranged  be- 
tween Cavendish,  the  purchaser,  and  the  vendors 
that  Cavendish  should  retain  in  his  hands  £1000 
of  his  purchase- money,  for  the  purpose  therewith 
of  satisfying  that  demand,  lie  did  retain  the 
£1000,  but  afterwards,  by  an  arrangement  between 
him  and  the  vendor,  Browne,  he  handed  it  all  over 
to  him,  and  then  the  Brownes,  the  creditors,  filed 
their  bill,  claiming  to  be  entitled.  The  same  prin- 
ciple was  held  to  apply ;'  the  only  distinction  there 
being,  that  the  purchaser  had  for  a  time  reuined 
the  money  in  his  hands  in  order  to  satisfy  their 
debt.  The  Lord  Chancellor  held  that  it  was  still 
a  mere  arrangement  to  which  the  creditor  was  no 
party,  and  consequently  the  bin  would  not  lie. 
Those  two  cases  seem  clearly  to  illustrate  a  prin- 
ciple which  needs  no  fbrther  illustration.    The  doc- 
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trine  was  carried  very  much  farther  in  the  case  ad- 
verted to  by  my  noble  and  learned  friend,  when  this 
case  was  in  argnment,  of  Gibbs  v.  Glamitj  (II  Sim. 
5B4),  reported  afterwards  in  Gibbs  v.  Gibbon^  and  by 
the  case  which  followed  it  in  the  court  in  Ireland  of 
Sim  mons  v.  PmlUtn    First  of  all  that  the  Lord  Chan- 
cellor t)f  England  held  in  Gibb^yr.GMon,  (5  J.  37^), 
that  the  same  principle  applied,  although  there  did 
uudonbtedly  appear  to  be  a  distinction.    In  that  case 
there  were  certain  persons  who  were  adverse  claim- 
ants in  court  of  a  fund  of  £4iOO  or  £5000 ;  amongst 
the  claimants  was  a  gentleman  of  the  name  of  Hele. 
A  bill  had  been  fil^  upon  the  subject,  and  Gibbs 
bad  been  made  a  party  improperly;  at  least  he 
liad  no  interest  in  that  suit.    The  parties  who  were 
claiming  tbe  fund  wanted  to  divide  it  among  them- 
selves, and  they  coneurred  ia  assigning  the  fund  to 
a  gentleman  o€  the  name  of  Gibbo«,  and  I  think 
another,  upon  trust  first  of  all  to  pay  the  trusts  of 
the  deed,  and  the  transaction  itself,  and  to  pay  the 
costs  that  were  due  from  Hele  to  Gibbs ;  secondly, 
to  pay  a  certain  sum  to  Hele,  and  another  sum  to 
the  other  claimants,  and  to  pay  the  residue  to  Lady 
Glamis*  After  that  transaction  had  taken  place  Hele 
died;  I  so|»pos6  he  must  have  died  insolvent — that  I 
do  not  know — but  Gibbs  filed  this  bill  in  order  to 
have  that  trust  eKeouted,  so  that  he  might  obtain 
the  costs  due  to  him,  and  the  Vice- Chancellor 
thought  he  was  entitled.     It  was  taken  by  way  of 
appeal  to  Lord  Cottenham  upon  the  ground  that 
there  was  no  substantial  distinction  between  that 
case  and  the  other  cases  to  which  I  have  adverted, 
and  tnany  others  that  went  upon  the  same  princi- 
ple ;  so  Lord  Cottenham  held,  for  he  held,  that  al- 
though Gibbs  was  actually  named  as  the  party  to 
whom  those  costs  were  to  be  paid,  it  was  only  one 
mode  of  expressing  that  Hele  was  to  have  what 
was  dne  to  him,  and  also  that  the  costs  due  to 
Gibbs,  that  the  dncunstanee  of  Gibbs  being  named 
in  it  made  no  difbrence,  and  that  therefore  he  had 
no  right  to  institute  such  a  biU.    That  seemed  a 
strong  case,  because  the  result  was,  that  Lady  Gla- 
mis,  so  far  as  that  result  was  concerned,  was  to 
take  the  residue  after  paying  the  costs,  and  there 
were  no  means,  at  least  at  the  suit  of  Gibbs,  of 
claiming  as  against  her  the  anMHint  of  these  costs ; 
but  the  truth  was,  that,  applying  the  same  prinoi- 
ple,  the  only  person  who  could  have  insisted  upon 
that  trust  being  performed  was  Hole's  executor,  it 
bemg  a  trust  to  pay  to  Gibbs  that  debt  of  Hele, 
and  tbe  trust  was  held  to  be  a  trust  for  Hole's  be- 
nefit, and  not  for  the  benefit  of  Gibbs.    That  case 
was  followed  by  my  noble  and  learned  friend  in  the 
caseofi9minoiuv.Pa^«,(2J.&L.d78.)    I  do  not 
know  that  it  \m  necessary  to  state  the  particulars  of 
that  case ;  there  it  a  good  deal  of  oomplication  in  it, 
but  the  short  way  of  stating  it  appears  to  me  to  be 
this:  two  persons  of  the  names  of  Triston  and  Hardy 
brought  an  action  in  which  Simmons  was  their  at- 
torney, or  two  actions,  one  against  two  persons  of 
the  name  of  Goold,  and  the  other  against  one  of 
them.     While  that  action  was  pending,  the  defen- 
dant agreed  to  pay  to,  and  the  plaintifif,  Triston 
and  Hardy,  agreed  to  accept,  in  liquidation  of  their 
demand,  £1000,  together  with  the  costs  as  between 
auorney  and  client.    The  defendant,  Palles^  was  in^ 


debted  to  some  members  of  his  own  family,  and  he, 
by  arrangement  with  them,  mortgaged  an  estate  of 
his  own  to  Triston  and  Hardy,  or  rather  to  Hardy  in 
trust  for  Triston ;  and  Hardy  first  to  secure  £1000, 
and  secondly  to  secure  to  Simmons  the  cost  as  between 
attorney  and  client  of  the  action,  and  then  to  se* 
cure  certain  other  expenses.    Simmons   was   no 
party  to  the  arrangement.    Just  upon  the  same 
principle  upon  which  that  case  of  Gihbs  v.  Gibbon 
had  been  decided,  the  Lord  Chancellor  held  that 
Simmons  had  no  title  to  institute  such  a  suit.  Now, 
my  Lords,  I  began  by  saying  that  I  did  not  at  all 
question  the  case  of  Garrard  v.  Lord  Lquderdale^ 
ai^d  the  other  cases ;  neither  have  I  tbe  least  doubt, 
I  confess,  of  the  propriety  of  those  decisions.     I 
say  that  with  the  more  confidence,  because  I  collect 
from  the  language  of  my  noble  and  learned  friend 
that  he  decided  as  he  did  in  deference  to  what  had 
gone  before  them.     He  rather   doubted    whether 
these  cases  had  not  gone  too  far.     I  confess,  I 
think,  that  the  principle  being  once  established,  it 
follows,  as  a  necessary  consequence,  that  those  de- 
cisions were  perfectly  correct.     The  case  is,  how'^ 
ever,  obviously  different  when  the  creditor  is  a 
party  to  the  arrangement.     In  that  case  the  pre- 
sumption is  that  tlie  deed  was  intended  to  create  a 
trust  in  his  favour,  which  he  therefore  is  entitled 
to  call  on  the  trustee  to  execute.     So  even  though 
he  had  not  been  made  a  party,  if  the  debtor  has 
given  him  notice  of  the  existence  of  the  deed,  and 
has  expressly  or  impliedly  told  him  that  he  may 
look  to  the  trust  property  for  payment  of  his  de- 
maud,  the  creditor  may  thereby  become  a  ceUai 
que  trust,  and  may  acquire  a  right  as  such,  just  as 
if  he  had  been  a  party  to  and  had  executed  the 
deed.    It  was  argued  that  in  this  case  the  facts  af- 
ford irresistible  evidence  that  the  existence  of  the 
deed  must  Imve  been  made  known  to  the  creditor, 
and  that  he  must  be  taken  to  have  abstained  from 
enforcing  his  bonds  by  action  or  otherwise^  relying 
on  the  security  afforded  by  the  trust  in  her  favour. 
The  appellants  deay  that  this  is  a  just  inference 
from  the  evidence ;  and  even  if  it  were  so,  they 
say  tliat  no  such  case  is  made  on  the  pleadings.     I 
do  not  think  it  necessary  to  go  into  this  question, 
being  of  opinion  that  the  respondents'  title  as  a 
esstui  que  trust  is  good,  independently  of  all  consi- 
derations arising  from  notice  and  conduct.     I  think 
the  circumstances  show  here  that  the  scheduled 
creditors  were  objects  of  the  settlor's  bounty  just 
as  much  as  John  the  son,  who  took  the  estate  sub- 
ject to  the  debts.   It  may  be  that  the  trust  for  pay- 
ment of  the  debts  of  Francis  Synge  was,  during 
his  life,  a  trust  which  he  might  vary  or  revoke  at 
his  pleasure.     I  think  it  was*     Still,   when   such 
revocation,  by  his    death,   became  impossible,    I 
think  that  John  his  son  oould  only  take  the  estate 
i«s  it  was  given  to  him  ;  that  is,  subject  to  the  sdie* 
dule  debts,  whidi,  according  to  the  expressed  pro- 
vision of  the  deed,  were  to  be  liens  and  charges 
thereon.    I  come  to  this  couclusipn  pn  the  follow- 
ing grounds: — The  trust  in  question  was  not  to 
come  into  operation  until  after  the  death  of  Francis 
Synge,  the  settlor.    Among  the  sums  mentioned 
in  the  schedule,  and  directed  by  the  settlement  to 
become  liens  apd  charges  on  th^  lands  in  question, 
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ig  a  sum  of  £1,500,  described  as  an  intended  dona- 
Hon  to  the  famHy  of  the  late  James  Stewart.  Now> 
so  far  as  relates  to  this  sum,  there  could  be  no 
claim  except  by  virtue  of  the  deed,  it  was  a  mere 
gratuity,  or  intended  gratuity.  The  settlor  cer- 
tainly meant  that  it  should  be  paid ;  and  unless  the 
settlor  is  to  be  considered  as  having  conferred  on 
the  family  a  right  to  treat  themselves  as  cettui  que 
trusts,  having  a  valid  claim  against  the  lands,  the 
benefit  which  he  intended  them  to  have  could  never 
be  obtained  by  them.  But  further,  the  first  item 
in  the  schedule  is  thus  described : — "  To  Miss  Eli- 
zabeth Synge,  by  notes,  bonds,  or  balance  of  ac- 
counts, due  to  her  by  the  late  John  Hatch,  and 
Francis  Synge,  Esq.,  about  £5,500."  The  almost 
irresistible  inference*  from  this  language  is,  that  a 
portion  at  least  of  that  sum  of  £5,500  consisted  of 
simple  contract  debts,  as  to  which  therefore  the 
creditors,  in  tiie  then  state  of  the  law,  could  have 
no  right  against  the  real  estate,  independently  of 
the  deed.  In  such  a  case,  as  well  as  in  that  of  the 
intended  donation  to  the  family  of  Stewart,  the 
provision  would  be  altogether  inoperative,  unless  it 
is  understood  as  having  been  intended  to  be  a  be- 
nefit to  the  creditor,  as  having  been  introduced  for 
the  purpose  of  giving  her  a  security  which  she  did 
not  previously  enjoy.  For  it  certainly  did  not,  in 
favour  of  the  executor,  make  the  debt  a  charge  on 
the  real  in  exoneration  of  the  personal  estate ;  so 
that  if  the  creditbr  did  not  acquire  a  right  to  en- 
force the  execution  of  tlie  trust,  no  one  ever  could 
do  so.  I  rather  think  that  these  remarks  may 
apply  to  some  of  the  other  items  of  the  schedule 
besides  those  which  I  have  particularly  mentioned. 
But  I  do  not  think  it  necessary  to  inquire  further, 
because  I  feel  satisfied  that  the  intention  must  have 
been  the  same  as  to  all  the  persons  named  in  the 
schedule.  It  could  not>  I  think,  be  that  the  settlor 
intended  the  trust  to  operate  by  way  of  bounty  as 
to  some  of  them,  and  not  as  to  all.  I  have  pointed 
out  these  special  circumstances,  as  affording  to  my 
mind  satisfactory  reasons  in  favour  of  the  construc- 
tion put  on  this  deed  by  the  cstmrt  below.  But  I 
do  not  wish  to  be  taken  as  binding  myself  to  say 
that  even  if  no  such  specialties  had  existed,  I 
should  have  come  to  a  different  conclusion.  I 
doubt  whether  the  doctrine  acted  on  in  Garrard  v. 
Lord  Lauderdale,  and  the  other  authorities  which 
I  have  adverted  to,  applied  to  a  case  where  the 
trust  is  to  come  into  operation  only  t>n  the  death  of 
its  author,  and  where  subject  to  the  trust  for  pay- 
ment of  debts  the  lands  charged  are  conveyed  by 
way  of  bounty  to  a  third  person.  I  think  it  is  at  all 
events  open  to  argument  that  in  such  a  case  the 
settlor  must  prima  facie  be  understood  to  be  deal- 
ing with  his  property  as  if  he  were  disposing  of  it 
by  will,  as  contemplating  bounty  throughout,  or  if 
*it  be  contract,  so  far  as  the  plaintiff  taking  the  es- 
tate is  concerned,  I  think  it  must  still  be  construed 
as  bounty  in  favour  of  the  plaintiffs  named  as  in- 
cumbrancers. This  must  of  course  be  In  each  case 
a  question  of  construction  ;  I  advert  to  the  point 
only  to  guard  against  being  misunderstood.  It  re- 
mains only  that  I  should  notice  an  argument  pressed 
at  the  Bar  by  the  counsel  for  the  appellants  from 
the  proviso,  late  in  the  deed  (p.  35,)  authorizing 


the  trustees,  with  the  consent  of  Francis  Synge  and 
'  John  Synge,  to  sell  any  part  of  the  .property  in 
I  question  for  the  payment  of  the  debts.  This  it  was 
urged  is  inconsistent  with  the  existence  of  a  trust 
for  payment  of  debts,  for  if  such  a  trust  existed 
there  would  have  been  a  clear  right  on  the  part  of 
the  creditors  to  compel  a  sale  evea  without  the  con« 
sent  of  Francis  and  John  Synge.  There  is,  how- 
ever, no  such  inconsistency.  The  sale  contemplated 
by  the  proviso  is  a  sale  in  the  lifetime  of  Francis 
Synge  before  the  trust  for  tlie  schedule  creditors  had 
arisen,  and  when  the  lands  in  question  were  by  vir- 
tue of  the  one  hundred  years  term  subject  to  trusts 
in  favour  of  John  Synge  and  Isabella  his  intended 
wife.  It  is  certain,  therefore,  that  no  sale  could 
then  take  place  under  the  prior  trust  in  favour  of 
the  creditors,  and  the  proviso  relied  on  wa»  intro- 
duced for  the  purpose,  if  Francis  and  John  Synge 
desired  it,  of  enabling  the  trustees  to  tell  io  spite 
of  those  prior  trusts.  On  the  whole,  therefore,  I 
think  that  the  view  taken  by  the  court  below  was 
correct.  I  need  not  say  that  I  have  oome  to  this 
conclusion  with  very  coaalderabla  diffidence,  know- 
ing Uiat  I  have  not  the  cfmearrenoe  of  my  noble 
and  learned  friend.  I  have  thought  it  my  duty  to 
state  my  view  of  the  case,  that  upon  the  whole  the 
judgment  of  the  court  below  should  be  affirmed. 

hoBD  St.  LBOMAttDS^-— My  Lords,  I  have  never 
been  in  the  habit  of  lightly  differing  or  raising  quea«- 
tiuns  when  I  have  taken  the  liberty  of  tendering  mj 
opinion  to  your  Lordships.  Finding  at  the  close  of 
this  argument  tliat  my  noble  and  learned  friend  and 
myself  did  not  agree,  I  at  once  wrote  my  view  of 
the  question  just  as  I  felt  at  that  time,  and  I  com- 
municated it  to  my  noble  and  learned  friend ;  I  now 
find  that  it  did  not  make  a  very  favourable  impres- 
sion upon  him.  1  will,  therefore,  read  what  I  wrote 
immediately  after  the  argument  ^  A  clear  trust 
was  raised  by  the  settlement  of  1818  for  keeping 
down  the  interest  on  the  debts  in  the  schedule,  sub* 
ject  to  that  trmt  the  estate  was  settled  (subject, 
under  a  term  of  100  years,  to  a  trust  for  indemni- 
fying the  estate  called  GlasRmnullen,  belonging  to 
John,  against  debts,  not  incumbrances,  of  Francis,) 
upon  Francis  for  li£s,  with  remainder  to  John  ab- 
solutely. And  ii  was  provided  that  this  estate 
should  continoe  charged  with  the  payment  of  all 
the  debts  and  incumbrances  of  Francis  specified  in 
the  schedule.  I  may  just  notice  in  passing  that  it 
is  a  little  doubtfbl  whether  this  includes  all  the 
charges  or  only  the  charges  which  are  specified  iu 
this  schedule,)  which  are  to  remain  ofiargea  thereoa 
exclusively  and  in  exoneration  of  Glover's-alley  and 
York-street  property.  And  it  was  further  provided 
that  this  estate  may  be  sold  in  Francis's  l^etime  for 
the  payment  of  all  or  any  of  the  debts  then  charged 
on  any  of  the  estates  conveyed  or  assigned  with  the 
consent  of  Francis  and  John,  or  the  survivor."  I 
will  then  just  add  an  observation  i\mi  that  power 
only  went  to  the  iaeumbrances  which  were  charged, 
and  thereft^e  that  power  was  limited  in  that  respect. 
-«^  We  find  the  debts  in  the  schedule  to  include. debts 
due  from  the  late  Mr.  Hatch  and  Francis,  and  se- 
parate debts  of  each  and  an  intended  doaation  of 
£1500  to  fulfil  a  supposed  intention  of  Mr.  Hatch, 
and  two  annuities,  probably  to  servants,  but  how 
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granted,  or  to  whom,  doee  not  appear/  Now,  the 
first  question  to  be  considered  is,  Coald  anj  of  the 
creditors  or  other  persons,  fbr  all,  as  we  have  seen, 
were  not  creditors,  have  filed  a  bill  immediately 
after  the  execotion  of  this  deed  fbr  the  payment  of 
the  Interest  of  those  debts  and  claim  ?  Of  course, 
the  intended  donation  of  £1500  cocdd  not  have  been 
enforced.  But  could  the  real  creditors  of  Hatch 
and  Francis,  or  either  of  them,  have  filed  such  a 
bill  ?  The  aothortties  clearly  show  that  they  could 
not,  fbr  they  were  no  parties  to  the.  deed,  no  eon* 
tract  was  entered  Into  with  them,  no  rights  or 
remedies  of  theirs  were  prejudiced  by  the  deed. 
Francis  and  John  might  at  any  time  have  revolted 
the  trust  for  the  creditors,  for  as  they  created  so 
they  could  defeat  the  trust,  and  it  did  not  follow 
that  the  creators  would  have  ever  acquired  a  know* 
ledge  of  either  the  trust  or  its  revocation.  This 
shows  how  wholly  nnaffbcted  the  creditors  were  by 
the  transaction  of  1818.  There  were  two  deeds 
executed  subsequently  to  the  deisd  of  1818,  the 
operation  of  which  I  must  now  consider.  The  first 
was  a  deed  of  1824,  between  Francis  and  John. 
Frauds  conveyed  his  life  estate  in  part  of  the  set- 
tled property,  (including  part  of  the  property  which 
had  been  made  a  security  for  the  debts  m  the  sche- 
dule to  the  deed  of  1818,)  to  John  and  another 
person,  to  pay  the  annuities  and  interest  of  the  sums 
of  money  and  debts  mentioned  in  the  schedule, 
^whieh  included  all  the  debts  mentioned  in  the  sche* 
uale  to  the  deed  of  1818,)  during  Francis's  life,  and 
sabgect  thereto  for  Francis  for  his  life.  Now  the 
ediedule  to  this  deed  of  1818  contains  the  former 
debts,  and  also  other  debts  to  the  amount  of  £15,433, 
a  sum  exceeding  the  aggregate  amount  of  the  other 
debts.  It  could  hardly  be  contended  that  the  deed 
gave  to  the  new  creditors  of  Francis  any  right  to 
aoe ;  and,  as  to  the  old  creditors  of  Francis,  with 
the  assent  of  John,  it  was  really  usurping  upon  their 
supposed  rights,  for,  if  the  trust  in  the  deed  of  1818 
was  binding,  and  could  not  be  revoked,  Francis  and 
Jc»ho  could  not  place  any  new  debt  on  a  par  with 
tlie  old,  although  this  they  assumed  to  do,  and,  in 
my  opinion,  they  had  power  to  make  the  additional 
charge.  The  other  deed  is  the  settlement  of  1832 
on  John's  second  marriage,  after  the  death  of  his 
father  and  of  his  first  wi&  This  was  said  to  be  a 
oonfirmatioo,  because  it  recites  the  settlement  of 
1818,  but  there  is  nothing  on  the  face  of  the  deed 
of  1832  either  to  confirm  or  to  impeach  the  settle- 
nfeent  of  1818.  The  settlement  was  of  course  ope* 
rative,  and  John  accordingly  refers  to  it,  and  con-p 
▼eys  his  interest  under  It.  If  the  creditors  could 
not  have  maintained  a  suit  immediately  after  the 
execution  of  the  deed  of  1818,  did  any  such  right 
accrue  to  them  at  a  later  period  ?  It  was  insisted 
upon  fbr  the  respondent  that  after  Francises  death, 
at  all  events,  the  trust  could  not  be  revoked  by  John, 
and.  this  appears  to  have  been  the  opinion  of  the 
learned  Lord  Chancellor  of  Ireland ;  and  further, 
even  If  the  trust  standing  by  itself  could  have  been 
revoked,  yet  that  the  acknowledgment  of  it  by  the 
creditors^  and  the  acting  under  it  rendering  the 
trust  no  longer  revocable,  and,  therefore,  it  might 
be  enfiwced  by  the  creditors.  It  does  not  appear 
to  m$t  my  Lords,  that  the  death  of  Francis  varied  the 


case.  The  question  is  not,  whether  the  trust  can 
be  enforced  as  between  the  parties,  but  whether  the 
creditors  can  enforce  it.  It  is  a  consequence  of  the 
trust  not  being  binding  on  the  parties  who  created 
it  that  they  may  revoke  it.  It  does  not  at  all  follow 
where  a  trust  is  created  for  creditors  by  two  persons 
that  the  survivor  may,  after  the  death  of  his  co- 
owner,  revoke  the  trust  to  tlie  injury  of  the  estate 
of  the  latter.  But  does  this  circumstance  give  a 
right  to  the  creditors  which,  up  to  that  moment, 
they  did  not  possess.  If  the  trust  was  originally 
one  of  which  they  might  reap  the  benefit,  although 
they  could  not  enforce  It,  how  can  any  shifting  rights 
of  the  owners,  as  between  themselves,  give  to  the 
creditors  a  claim  which,  under  the  contract  as  it 
stood  originally,  the  law  denied  to  them  ?  It  is 
almost  pedantry  to  go  through  the  cases;  the  clear 
principle  is,  that  a  trust  created  for  oreditors,  with- 
out baf^in  or  communication  with  them,  cannot  be 
enforced  by  them.  The  case  is  altogether  distin* 
guishable  from  voluntary  settlements ;  but  as  I  have 
in  former  cases  before  me  very  fully  stated  my  view 
of  this  point,  I  shall  not  repeat  what  is  already  in 
print  The  cases  of  Welwnn  v.  Coutt$  and  6ar- 
rard  v.  Lord  LauderdaU  show  the  continuing 
powers  of  the  authors  of  such  a  trust  as  this,  not- 
withstanding the  creation  of  the  trust,  and  in  the 
latter  case  the  Duke  of  York's  trustees  resisted  the 
demand  alter  the  Duke's  death,  so  that  the  death 
of  the  single  author  of  such  a  trust  does  not  give 
the  creditors  a  right  to  sue.  The  case  of  Oibbt  v. 
Qiamiiy  which  I  have  several  times  had  occasion  to 
refer  to  in  deciding  cases  of  this  nature,  shows  that 
although  a  trust  is  expressly  created  in  favour  of  a 
third  person  for  the  mutual  benefit  of  all  parties 
entitled  to  a  fund,  and  one  party  is  onlv  to  take  the 
residue  after  the  payment  of  costs,  and  the  trusts 
have  not  been  defeated,  yet  that  any  one  of  the 
persons  creating  the  trusts  may  object  to  the  pay- 
ment of  the  costs  to  the  person  for  whom  they  were 
provided,  and  the  latter  cannot  file  a  bill  for  the 
execution  of  the  trusto.  This  proves  that,  although 
it  is  the  common  interest  of  several  parties  that  a 
trust  created  by  them,  all  for  a  creditor,  not  a  party 
to  the  arrangement,  shall  be  duly  performed,  yet 
the  creditor  cannot  enforce  it."  I  may,  perhaps,  be 
excused,  as  it  will  save  some  trouble,  for  reading 
what  I  sUted  in  the  case  of  Simmons  v.  PaUes^ 
although ^t  is,  no  doubt,  unusual  to  read  what  has 
fallen  firom  oneself.  Now,  the  observations  which 
I  made  were  these.  Thc^  will  be  found  in  2  Jonea 
and  La  Touche,  505,  506.  I  say,  speaking  of  the 
case  of  Oarrcard  v.  Lord  LauderdaUf  **  It  was  set- 
tled before  that  case  that  if  a  man,  without  com- 
munication with  his  creditors,  make  a  provision  for 
paying  them  for  which  they  have  not  bargained,  he 
may,  befbre  the  execution  of  the  trusts,  destroy 
them.  The  questions  in  that  case  jvere,  whethei*, 
under  the  circumstances,  the  Duke  of  York  had 
exercised  that  power,  and  whether  it  was  competent 
for  him  to  do  so.  Without  going  through  the  cases, 
I  wUl  rder  to  OObi  v.  Glamitf  a  remarkable  case, 
one  upon  which  learned  persons  differed,  for  the 
decree  of  the  Vice  Chancellor  was  reversed  by  the 
Chancellor,  and  I  am  not  satisfied  that  some  learned 
persons  would  not  prefer  the  first  sdecisioQ.    That 
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cat^e  was  of  this  nature.  A  Mr.  Hale  claiming  to 
be  interested  in  a  sum  of  £4000,  filed  a  bill  in 
respect  of  it  Gibbs,  the  plaintiff,  was,  I  suppose, 
properly  a  defendant  in  that  suit.  There  was  a 
coniSj^as  to  who  was  entitled  to  the  £4000,  and 
the  slR^ral  claimants  came  to  an  agreement  between 
themselves  that  they  would  divide  the  money  among 
them  in  certain  proportions,  and  that  all  the  costs 
of  the  suit  should  be  provided  for,  and,  in  particular, 
Gibbs'  costs,  and  without  any  communication  with 
him,  they  assigned  the  £4000  to  trustees,  in  trust 
first  to  pay  the  costs  and  expenses  of  all  parties  to 
the  deed  in  or  about  the  suit  of  HeU  v.  Femitt  or 
of  the  deed  or  otherwise  relating  to  their  claims  on 
the  £4000  as  between  solicitor  and  client,  and  also 
the  costs  of  Gibbs  and  other  costs,  and  then  to  pay 
£800  to  Hilbert,  £1800  to  Hele,  and  the  residue 
to  Lady  Glamis,  so  that  Lady  Glamis  had  no  right 
to  receive  anything  until  after  payment  of  the-costs 
to  Gibbs.  There  was  as  express  a  trust  to  pay 
Gibbs  his  costs  as  to  pay  Lady  Glamis  the  resi- 
due. The  trustees  received  the  money,  and  paid 
the  other  persons  named  in  the  deed,  and  were 
willing  to  pay  Gibbs  when  Lady  Glamis  objected 
that  he  was  not  entitled  to  be  paid  out  of  that 
fund.  The  Vice- Chancellor  held  that  the  several 
parties  to  the  deed  had  a  common  interest  in  the 
payment  of  Gibbs'  costs  out  of  the  fund,  that  the 
agreement  had  only  been  entered  into  on  tlie  condi- 
tion that  payment  of  Gibbs'  costs  would  be  provided 
for  out  of  the  fund,  and  therefore  that  the  case  was 
not  within  the  authorities,  and  he  sustained  the  billy 
but  the  Chancellor  reversed  that  decree,  and  that 
reversal  appears  to  have  been  submitted  to.  He 
said  in  his  judgment  that  Hele  was  liable  to  pay  the 
petitioner  Gibbs  his  costs,  and  in  order  to  protect 
him  against  the  consequences  of  that  liability,  the 
parties  provided  incidentally  that  the  plaintiff's  costs 
should  be  paid  out  of  the  fund;  that  the  question  then 
was,  whether  that  provision  gave  the  party  whose 
costs  were  to  be  so  provided  for,  a  right  to  insti- 
tute  a  suit  as  a  cestui  que  trusty  he  having  no  inter- 
est in  the  fund,  not  having  been  a  party  to  the  ar- 
rangement, and  the  arrangement  having  been  made 
between  the  parties  interested  in  the  fund  for  their 
own  benefit  or  convenience,  and  that  the  case  was 
not  distinguishable  from  Garrard  v.  Lord  Lauder ^ 
dalsi  and  the  other  cases  which  had  been  cited,  and 
he  added  that  the  objection  was  open  to  all  the  de- 
fendants, and  that  it  was  immaterial  what  interest  the 
party  who  made  the  objection  had.'*  My  Lords,  the 
paper  which  I  wrote  goes  on  to  say, "  Like  the  case  of 
WorraU  v.  Harford,  (8  Ves.  4,)  where  the  attorney 
could  not  recover  his  costs  under  the  trusts.  It  was 
not  that  the  trusts  did  not  provide  for  them  or  that 
they  were  not  to  be  paid,  but  simply  that  the  attorney 
TV  as  not  a  cestui  que  trust  under  the  trusts  for  pay- 
ment of  them.  ^1  such  a  case  of  course  it  is  wliolly 
immaterial  that  the  trust  cannot  be  revoked,  or  that 
any  of  the  authors  of  the  trust  are  dead,  for  the  trust 
remains  capable  of  execution  and  may  be  enforced, 
but  not  by  the  attorney.  I  do  not  place  any  reliance 
upon  the  cases  before  me  in  Ireland.  I  unwillingly 
followed  the  principle,  and  although  I  believe  in  one 
of  the  cases  {Browne  v.  Cavendish,)  an  appeal  was 
lodged  in/this  house,  yet  it  was  withdrawn.     My 


recollection  may  be  inaccurate,  but  at  all  events  tbe 
decisions  were  acquiesced  in.  It  still  remains  to  coo* 
aider  the  alleged  caseof  acknowledgment  of  the  right 
of  creditors  by  the  Synges.  Now,  as  was  observed 
by  Lord  Chancellor  Brady,  no  such  case  is  made  by 
the  bill,  and  there  is  nothing  in  the  answer  which 
can  be  made  use  of  against  the  appellant.  The 
evidence,  therefore,  was  not  properly  receivable; 
but  this  is  not  material,  for  upon  examining  the  evi- 
dence, it  proves  no  such  case^  It  does  not  appear 
that  the  creditors  ever  saw  the  deed,  and  certainly 
no  representations  were  made  in  regard  to  any  se- 
curity provided  for  them.  It  is  ther^ore,  the  nak^ 
case  of  payment  by  the  several  persons  in  succes- 
sion of  interest  on  the  debts,  and  to  this  they  migfat 
be  liable  in  various  characters ;  but,  however  that 
may  be,  the  payment  of  interest  by  the  parties  would 
not  give  a  right  to  the  creditors  to  sue  the  trustees, 
nor  indeed  does  it  appear  how  far  the  trustees  acted 
in  the  trusts.  The  cases  of  Garrard  v.  Ld.  Lauder • 
dalek  LaTouchey.Ld.Lucan,{\  Hog.448) show  that 
some  distinct  act  of  dealing  with  the  creditors  nuist 
take  place,  in  order  to  entitle  the  latter  to  enforce 
the  trusts.**  Upon  the  whole,  therefore,  I  submit 
to  your  Lordships,  that  this  question  is  settled  by 
the  authorities,  and  that  therefore  the  bill  should  be 
dismissed  with  costs,  so  far  as  it  sought  to  have  the 
benefit  of  the  trusts  of  the  deed  of  1818^  and  remit 
the  case  to  the  Court  of  Chancery  in  Ireland,  to  do 
therein  as  shall  be  just  and  in  conformity  with  your 
Lordships' judgment.  I  need  not  say,  after  the  opi- 
nion which  has  been  delivered  by  my  noble  and 
learned  friend,  thai  there  will  be  no  such  conse- 
quence of  this  appeal,  because  as  we  are  divided  in 
opinion,  the  decision  will,  as  a  matter  of  course,  be 
affirmed ;  but  I  thought  it  would  be  right  to  read 
what  I  had  written,  that  it  may  be  known  to  the 
profession  what  the  effect  of  this  decision  is.  I  very 
much  fear  that  it  will  entirely  unsettle  the  law  upon 
this  subject.  The  law  upon  this  subject  is  perfectly 
well  known  at  present,  and  although  I  followed  the 
decisions  very  reluctantly,  yet  they  do  proceed  upon 
a  principle  which  being  carried  out  every  man  ean 
understand.  Now,  I  believe  it  will  be  found  exceed- 
ingly di$cult  to  understand  in  any  complicated  case 
whether  the  rule  does  apply  or  not.  I  was  i^ry 
glad  to  hear  my  noble  and  learned  friend  say  that 
he  did  not  dispute  any  of  the  cases,  because  that 
being  so,  this  decision  must  be  considered  as  stand* 
ing  by  itself,  and  it  must  not  be  considered  that  this 
case  has  overruled  the  former  authorities.  In  point 
of  fact,  but  for  that  statement,  I  should  have  consi- 
dered this  decision  by  your  Lordships'  House,  as 
overruling  the  case  before  Lord  Cottenliam>  and 
clearly  as  overruling  the  case  before  me  in  Ireland 
of  Simmons  v.  PaUes^  in  which  I  followed  that  de- 
cision of  Lord  Cottenham's,  because  that  was  almost 
as  strong  a  case  as  the  case  of  Ladjf  Giofuis;  but  I 
do  not  know  where  we  are  to  stop  if  we  are  to  fol- 
low the  case  of  Lady  Glamis,  If  we  are  to  say 
that  that  is  not  law,  and  to  reverse  it,  wbicb  this 
house  may  certainly  do,  that  I  understand,  and -then 
it  would  come  to  this,  that  where  there  are  several 
parties  who  have  a  common  interest  in  a  trust  which 
they  have  created  for  the  benefit  of  a  person  who 
is  not  a  party  to  the  deedy  and  who  has  no  abstract 
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light  to  claim  tbe  bdneQt  of  Ibe  arrftngement,  yet 
the  several  parties  beiog  interested  in  it,  any  one 
party  by  whom  it  was  created  may  baye  the  benefit 
of  it  in  order  kidHrectly  to  give  to  all  the  parties 
who  created  the  trust  the  benefit  of  the  arrange* 
meat.  Bat  I  understood  my  noble-  and  learned 
friend  to  put  this  case  upon  two  grounds,  first  of  all, 
that  the  trust  was  not  to  come  into  execution  until 
after  the  death  of  Francis  Synge ;  next,  that  this 
was  a  bounty,  t  wish  that  I  could  concur  in  that 
view  of  roy  noble  and  learned  friend.  I  confess  I 
oaanot.  In  the  first  place  as  to  the  fact,  I  do  not 
apprehend  that  the  fact  is^  that  this  trust  was  not 
to  eome  into  execution  until  the  death  of  Francis 
Synge.  The  first  trust  was  for  the  payn^ent  of  the 
interest  ef  debts  due  during  the  life  of  F.  Synge. 
The  trust  therefore  began  immediately.  F.  Synge 
was  then  alive.  Supposing  the  capital  not  to  be 
paid  until  after  his  death,  what  then  ?  both  priuci- 
pal  and  interest  were  secured,  the  interest  during 
the  life,  the  principal  alter  the  death.  If  the  cre- 
ditors could  not  claim  interest  during  the  life  of  F. 
Synge,!  think  it  is  utterly  impossible,  in  point  of  law, 
to  bold  that  the  creditors  could  claim  the  benefit  of 
the  principal  aftiBr  the  death  of  F.  Synge.  Observe 
what  the  difficulty  is^  and  that  is  the  one  great  ground 
upon  which  these  cases  have  proceeded.  If  you 
are  providing  for  trustees'  costs,  and  if  you  are 
providing  for  creditors  incidentally,  and  with  a  view 
to  your  oDrn  arrangement,  without  any  cooMnuinca- 
tion  with  the  creditors,  without  even  their  know- 
ledge of  the  instrumeiit,  the  knowledge  of  which 
may  never  reach  them,  can  anything  be  more  incon- 
venient  than  that  a  creditor  whose  right  you  have 
not  touched,  an  attorney  who  is  employ^  by  the 
trustees,  and  who  may  know  nothing  of  tlie  trust, 
should  be  enabled  to  file  a  bill  and  bring  every 
body  atonee  before  a  court  of  jostice  and  daim  the 
execution  of  the  trust*  Supposing  that  in  this  par- 
ticular case  the  decision  of  the  court  below  was 
right,  I  think  it  is  utterly  impossible  to  deny  that 
the  creditors  might  have  filed  a  bill  immediately 
after  the  execution  of  the  deed.  Could  that  be 
preveated?  What  was  there  to  prevent  it?  Was 
not  the  trust  just  as  operative  for  the  payment  of 
the  interest  as  it  was  for  the  payment  of  the  prin- 
cipal ?  Was  not  there  a  general  charge  upon  the 
estate  independently  of  the  trust  created  for  the 
payment  of  the  interest  during  Francis's  lifetime, 
viz.,  the  corpus  of  the  debts  generally  without  re- 
striction ?  What  was  the  operation  of  that  ?  To 
give  to  all  those  parties  who  were  cestui  que  trusts 
an  absolute  lien;  an  equitable  mortgage;  the  right 
to  eqforctf  the  trusts  for  the  payment  of  their  capi- 
tal as  well  as  the  interest.  Then  they  might  file  a 
bill  beyond  all  question.  Is  that  within  the  autho- 
rities? I  cannot  persuade  myself  that  it  is.  I  think 
that  in  order  to  say  that  it  is,  you  must  overrule 
the  case  before  Lord  Cottenham,  and  certainly  the 
last  case  before  me  in  Ireland,  to  which  I  cau  have 
no  possible  objection  if  tlie  law  is  put  upon  the  right 
footing.  Of  course  my  anxiety  is  that  the  law 
should  be  perfectly  settled  and  understood,  but  the 
efiect  of  this  decisiou  would  be,  in  my  mind,  to 
overrule  all  those  cases.  Then  it  is  said  by  my 
nuble  and  learned  friend,  (I  wish  I  could  concur  in 


a^ 


that  view,  it  would  afford  me  very  great  pleasure^ 
indeed,  to  agree  with  him  upon  this  subject,)  that 
this  is  a  bounty.  It  is  a  bounty  that  could  not  be 
enforced.  In  the  first  place,  it  dearly  could  not  be 
enforced,  but  if  the  parties  themselves  think  that 
aftertbey  have  created  the  trusts,  as  it  is  called, 
for  a  sum  under  £14,000,  they  can  actually,  by  a 
deed  without  the  concurrence  of  any  of  the  creditors 
entitled  to  that  prior  charge,  create  out  of  the  sisme 
property  another  trust  for  other  creditors  placing 
them  pari  passu  with  the  first  creditors  for  a  sum 
exceeding  the  amount  of  the  first  debt,  namely,  be- 
tween £  15,000  and  £  1 6,000.  It  passes  my  concep- 
tion. It  was  a  trust  they  could  not  create.  They  do 
not  make  it  subject  to  that  former  trust,  but  they 
make  a  comnK>n  trust  of  former  debts  and  of  all  the 
additional  debts  incurred  by  Francis,  and  that  there- 
fore shows  what  their  intention  was.  But  if  it  were 
a  bounty  as  to  any  one  I  do  not  think  it  can  be  said 
(I  do  not  understand  my  noble  and  learned  friend 
to  have  said  so,)  that  it  was  a  bounty  between  the 
present  settlors,  because  this  settlement  was  for 
valuable  consideration.  There  were  a  great  many 
arrangements  upon  this  settlement.  It  was  of 
course  the  foundation  of  the  marriage  settlement. 
It  was  not  a  bounty  in  any  respect  It  was  a  con- 
tract, and  the  parties  took  the  property  beyond  all 
doubts  The  only  question  is,  whether  the  creditors, 
who  were  no  parties  to  it)  suppose  there  were  a  boun- 
ty, could  enforce  it?  I>oes  it  follow  that  they  could 
enforce  it?  The  question  is,  whether  the  creditors 
have  the  right?  The  question  is  not  as  to  any  body 
else,  but  whether  the  creditors  could  enforce  it.  I^t 
us  look  a  little  at  the  consequences.  Let  any  body 
read  through  that  bill,  and  see  the  luunber  of 
incumbrances.  Francis  went  on  making  incum- 
brances, so  did  John  to  a  very  great  amount  indeed. 
Read  through  the  bill  which  was  filed  in  the  Court 
of  Chancery  in  Ireland,  and  see  the  number  of  per- 
sons who  were  necessary  parties  to  that  suit.  Cau 
anybody  imagine  that  the  settlement  of  1818  con- 
templated involving  the  parties  to  that  arrange- 
ment, and  their  descendants  in  the  expenses  which 
would  be  incurred  in  such  a  suit,  bearing  always 
in  mind  that  it  is  not  a  question  whether  the  trust 
is  to  be  executed  or  not ;  that  is  not  the  question 
— but  the  simple  and  only  question  is,  whether  it 
is  a  trust  which  can  be  enforced  by  the  creditors  ? 
That  parties  having  adverse  rights  or  mutual  rights 
can  enforce  the  trusts  nobody  can  doubt.  Take  the 
case,  before  Lord  Eldon,  of  the  trustees.  There 
was  there  a  proviso  that  the  trustees  should  pay  all 
the  costs  occasioned  in  the  execution  of  their  trust* 
The  attorney  who  was  employed  by  the  trustees 
filed  a  bill  saying  that  he  was  a  cestui  qu&  trutt. 
His  costs,  no  doubt,  were  provided  for  by  the  deed 
-*but  Lord  Eldon  held,  and  properly  held,  that  he 
had  no  right  as  a  cestui  que  trusty  his  demand  was 
against,  and  the  trustees'  remedy  was  upon,  their 
trust  fund.  It  is  a  convenient  decision,  and,  I 
think,  a  very  just  decision.  It  enables  the  parties 
to  make  arrangements  as  between  themselves  for 
paying  claims  upon  them  which  may  arise,  and,  in 
tills  particular  case  for  example,  it  does  not  follow 
when  the  claim  is  to  arise.  Tlie  claim  may  arise 
after  the  death  of  every  party  to  the  deed,  and  pro- 
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bably  would ;  therefore  the  death  of  the  party  does 
not  seem  to  be  so  very  material  upon  the  authori- 
ties. It  is  quite  dear  that  any  costs  occasioned 
after  the  death  of  every  party  to  the  said  deed 
might  and  would  be  obtainable  by  the  trustees  un- 
der the  trusts  of  the  deed ;  yet  the  attorney,  a  qtMsi 
creditor,  certainly  has  a  right  as  a  creditor  of  the 
trustees,  which  trustees  are  to  be  paid  out  (^  the 
fund.  The  creditors  have  no  right  whatever  to 
come  to  a  Court  of  Equity,  and  ask  for  the  execu- 
tion of  that  trust.  I  very  much  regret  that  I  can- 
not ooncur  with  my  noble  and  learned  friend.  I 
hope  that  this  decision  may  not  have  the  effect— 
which  I  very  much  fear  it  will  have — of  in  a  great 
measure  unsettling  that  which  I  have,  up  to  this 
time,  considered  to  be  the  settled  rule  of  law.  I 
am  very  glad,  as  I  said  before,  to  have  heard  my 
noble  and  learned  friend  state  he  does  not  find 
fault  with  any  of  the  decisions.  That,  I  hope, 
will  be  considered  to  place  this  case  as  a  decision 
of  the  House  only  upon  the  special  circumstances, 
and  the  authorities,  therefore,  will  be  considered  to 
remain,  as  they  ought  to  remain,  untouched  and 
settled.  The  result,  of  course,  will  be,  that  the  de- 
cision in  the  court  below  will  be  affirmed. 

Lord  Chancellob^— Of  course  there  will  be 
no  costs.* 

Decree  ajfirmed. 


ROLLS  COURT. 

[Bsported  by  Richabd  W.   Gamble,  Bsq.,  Barrister- 
at-Law.] 

HiCKBT  V.  The  Earl  ov  Meath. — Jan.  18. 

Pracuce—FUing further  affidavit— Cauee  set 
down^  Caste  of  the  motion. 

Where  a  cause  petition  is  set  down  for  hearing  by 
the  petitioner^  and  he  afterwards  appUesfor  liberty 
to  fiU  further  affidavits  in  support  of  the  petition, 
he  must  pay  the  costs  of  the  motion,  especially  if  he 
had  any  considerable  time  tojUe  the  affidavits  dur^ 
ing  which  he  neglected  it. 

J.  A.  Lawson  on  behalf  of  the  petitioner,  applied 
for  liberty  to  file  further  aflidavits  in  addition  to  the 
affidavits  already  filed  by  the  petitioner  in  the  mat' 
ter,  and  for  an  extension  of  the  time  for  same.  The 
time  had  now  expired  for  filing  affidavits,  as  the 
cause  had  been  set  down  for  hearing;  but  though  it 
was  in  the  list,  it  was  not  likely  to  be  heard  for 
some  time,  and  so  the  respondent  would  have  time 
to  answer  the  affidavits  when  filed,  and  no  inconve- 
nience could  arise.  There  is  an  affidavit  account* 
ing  for  the  fact  of  the  affidavit  not  being  filed  in 
time.  It  occurred  by  reason  of  the  illness  of  the 
petitioners'  solicitor,  during  which  the  time  was  let 
slip  for  filing  the  affidavits,  and  the  cause  was  then 
hurriedly  set  down  for  hearing  without  their  being 
filed. 

Ormsby,  for  the  respondent,  applied  for  the  costs 
of  appearing  on  the  motion,  as  the  petitioner  here 

•  As  to  ths  costs  of  this  appeal,  scee  ante  p.  121. 


was  grossly  in  default  for  not  having  filed  his  affi- 
davit before  he  set  down  the  cause  for  hearing*  He 
set  the  cause  down  himself,  and  determined  the  time 
within  which  be  could  have  filed  the  affidavits,  snd 
he  should  not,  therefore,  be  permitted  to  file  fur* 
ther  affidavits  as  a  matter  of  right,  but  as  an  in- 
dulgence, and  this  should  be  only  upon  payment  of 
costs.  By  setting  down  the  cause  he  precluded  not 
only  himself,  but  also  the  respondent,  from  filing 
further  affidavits  without  the  leave  of  the  court ; 
and  thus,  while  he  wants  to  file  further  affidavits 
himself,  he  has  thrown  on  the  respondent  the  ex- 
pense oi  a  motion  to  the  court  in  case  he  sbould 
have  required  to  file  further  affidavits.  The  ooort 
should  not  permit  a  petitioner  in  this  way  U>  har- 
rass  a  respondent  who  is  anxious  and  ready  to  have 
the  matter  heard.  The  excuse  which  is  attempted 
to  be  made  here  is  totally  insufficient,  viz.,  the  ill- 
ness  of  the  petitioner's  solicitor,  for  it  appears  that 
this  did  not  prevent  the  cause  from  being  set  down 
for  hearing.  There  was  a  case*  similar  to  this 
moved  a  few  days  since,  where  the  respondent  was 
given  the  costs  of  the  motion.  The  only  dlfierence 
is,  that  there  the  case  was  actually  in  the  Lord 
Chancellor's  list  of  the  day  at  the  time  the  applica* 
tion  was  made ;  but  this  is  also  a  proper  case  for 
allowing  the  costs  of  the  motion  when  the  peti- 
tioner,  who  now  seeks  the  indulgence^  was  himaelf 
so  far  in  fault. 

Mastsr  or  THE  Rolls.— As  I  have  mentioned 
on  more  than  one  occasion,  there  is  very  fre- 
quent inconvenience  arising  from  the  practice  of 
permitting  all  parties  to  file  affidavits  up  to  the  last 
moment ;  but,  since  it  is  the  practice  adopted  by 
the  Lord  Chancellor,  I  am  bound  to  follow  it,  and 
must  therefore  allow  the  additional  affidavits  to  be 
sworn.  Thus,  since  by  the  rule  and  practice  of  the 
court,  a  party  is  to  be  allowed  to  file  additional 
affidavits  at  any  time  before  the  actual  hearing  of 
the  cause,  the  course  I  have  usually  adopted  is  to 
make  the  costs  of  the  motion  costs  in  the  causey  but 
where,  as  in  this  case,  a  petitioner  seta  down  the 
cause  for  hearing  himself,  and  then  comes  to  ask 
for  liberty  to  file  further  affidavits,  it  is  a  proper 
case  for  making  him  pay  the  respondent  his  costs 
of  the  motion.  I  will,  therefore,  give  the  respoBf 
dent  here  £4  for  the  costs  of  the  motion,  and  espe- 
cially for  this  reason,  that  tlie  petitioner  might  have 
filed  bis  affidavit  seven  months  since,  and  be  has 
not  sufficiently  accounted  for  this  delay.  It  is  stated 
generally  that  the  solicitor  was  unwell ;  but  then 
be  was  not  unwell  for  seven  months.  The  petitioner 
may  file  the  affidavit,  with  hberty  to  the  respondent 
to  reply  in  fourteen  days,  the  petitioner  to  pay  the 
respondent  £4  for  his  costs  of  the  motion. 

Order  accordingly. 


See  Martin  y.  Cooper,  (ante  p.  123.) 
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COURT  OF  EXCHEQUER. 
MicHAiuLicAS  Tbxm,  1864. 

[Reported  by  Bzcqisb  L.Fls»iino,  Esq.  Barritter-at-Law.  J 

BosKiii  V.  Barton.— iVbv.  8  and  9,  1854. 

Consideration — "  Natural  love  and  affection* — Vo* 
luntary  conveyance — Fi*aud — Estoppel — Parol 
evidence — 10  Car.  I  Sess.  2,  cap.  3,  ('27  Eliz.  c. 
4,  Eng.) 

A  detd had  h§en  executed  by  A  in  the  year  )833» 
gtnmHng  to  B  and  C  an  annuiiy  of  £80  a  ymr 
mnd  the  only  considereHon  set  forth  upon  the  face 
e^th»  deed  was  **naturml  love  and  aJfecHonrhut 
H  appeared  from  the  deedihat  the  object  of  A  was, 
tkai  B  and  C  should  maintain  and  support  the 
children  ef  A^  who  was  the  only  executing  party 
to  ^  deed.  An  arrauaement  had  been  made 
prior  to  the  esfecuHon  ofthedeed  tftal  C,  (who  was 
the  wife  nf^O  ^^^uld  take  charge  of  the  children, 
emd  retxive  me  annuity  of  £00  Jor  doing  so^  and 
she  accordingly  did  take  Aem  under  her  care  and 
provided  Jor  them,  and  received  the  annuity  for 
several  years.  In  the  year  1 843,  A  exscuied  ano* 
ther  deed  to  an  insurance  company  for  valuable 
cmtsideration,  and  an  action  having  been  brought, 
in  which  the  validity  of  the  deed  of  1  §Ql^was  br  ought 
in  question,  as  against  the  deed  of  1 843,  Held,  that 
the  deed  of  1833  was  not  volufUcny  and  fraudu' 
lent,  beamse  of  the  omission  in  it  of  o  coniracton 
the  pariqf  Band  Cto  tnaintain  the  children  of  A, 
or  because  the  deed  was  only  emecuied  by  A,  and 
not  by  B  or  C. 

Held  ako,  that  the  jury  were  not  tMigedto  confoM 
themsehss  to  what  appeared  upon  ^foee  of  the 
deed,  but  were  at  liberty  to  take  into  consideration 
tho  foots  appearing  by  parol  evidence,  in  order  to 
estobUsh  whether  &e  deed  was  emeeuJted  for  good 
consideration  or  not. 

Tais  case  came  before  the  court  upon  a  bill  of  ex* 
ceptions  to  the  judge's  charge.  The  question  arose 
upo«  the  admissibility  of  parol  evidence  to  raise  a 
consideration  for  the  purpose  of  giving  validity  to  a 
deed  which  had  been  executed  In  the  year  1833^  for 
the  purpose  of  granting  an  annuity  over  certain 
lands.  The  grantor  of  the  annuity*  whose  name 
was  J.  Blake^  bad  come  to  Dublin  with  his  two 
young  children,  he  having  lately  become  a  widower, 
and  a  question  having  arisen  as  to  the  maintenance 
and  support  of  these  children,  he  wrote  letters  to 
Mrs.  Bodkin,  who  was  the  grandmother  of  the  chil- 
dren, and  at  whose  house  he  had  been  previously 
residing^  for  the  purpose  of  inducing  her  to  take 
charge  of  his  children,  and  after  some  correspond- 
ence it  was  arranged  that  she  should  take  them 
under  her  care,  and  they  were  accordingly  brought 
to  her  husband's  house,  where  they  were  maintained. 
The  agreement  proved  at  the  trial  to  have  been 
made  between  the  parties  (although  it  was  not  re- 
duced to  a  regular  form)  was,  that  Mrs.  Bodkin 
should  support  the  children  for  £80  a  year  until 
they  should  attain  the  age  of  10  years,  and  for  £  100 
a  year  after  that  period;  and  the  deed  in  question 
Mas  given  in  evidence,  bearing  date  the  24th  of 


August,  18d8>  and  granting  to  Mr.  &  Mrs.  Bodkin 
an  annuity  of  £80  per  annum  for  this  purpose,  but 
it  appeared  to  have  been  executed  by  J.  Blake  alone, 
and  showed  no  other  considerations  upon  the  face 
of  It  than  «<  natural  love  and  affection,'*  although 
the  purpose  for  which  it  had  been  executed  appeaml 
from  its  contents,  the  arrangement  for  the  education 
of  the  children  having  been  entered  into  before  the 
execution  of  the  deed.  The  children  had  continued 
to  live  with  their  father  until  the  year  1835,  when 
they  were  taken  to  the  house  of  John  Bodkin,  where 
they  were  maintained,  and  to  whom  the  annuity  of 
£80  was  paid  half-yearly  from  the  year  1835  to 
1847:  and  in  the  year  1851  a  receiver  was  appointed 
over  the  lands  liable  to  the  charge.  Another  deed 
had  been  subsequently  executed  by  J.  Blake,  (who 
was  at  present  in  gaol  for  debt)  to  an  insurance 
company  for  valuable  consideration,  and  it  was  in 
reference  to  the  latter  deed  that  the  validity  of  the 
instrument  of  1833  was  called  in  question.  At  the 
dose  of  the  plaintiff's  case,  counsel  for  the  defend- 
ant called  upon  the  learned  judge  to  tell  the  jury 
that  the  deed  of  1833  was  void  as  against  the  deed 
of  1843,  as  being  made  without  consideration,  there 
being  no  undertaking  or  binding  agreement  on  the 
part  of  Mr.  and  Mrs.  Bodkin  to  support  the  children 
of  John  Blake,  and  because  it  was  executed  by  J. 
Blake  alone ;  but  his  Lordship  refused  to  do  so^ 
upon  the  grounds  that  he  did  not  consider  the  omis- 
sion of  a  contract  upon  the  part  of  Mr.  and  Mrs. 
Bodkin  to  support  and  educate  these  childr^i  in  the 
deed,  was  conclusive  to  show  that  there  was  no  con- 
sideration to  support  the  children,  and  that  he  was 
of  opinion  that  the  jury  were  not  obliged  to  confine 
themselves  to  what  appeared  on  the  face  of  the  deed* 
but  were  at  liberty  to  take  into  consideration  the 
facts  appearing  by  parol  evidence,  and  that  if  upon 
the  evidence  they  believed  that  there  had  been  an 
agreement  by  Mrs.  Bodkin  to  support  and  educate 
the  ehildren  upon  being  paid  the  annuity  of  £80  a 
year  contained  in  the  deed  of  1633,  such  an  agree- 
ment would  be  a  valuable  consideration  from  Mrs. 
Bodkin,  or  from  the  trustees,  though  not  from  the 
children,  and  if  they  believed  that  to  be  so,  that  they 
should  find  for  the  plaintiff.  The  jury  found  a  ver- 
dict for  the  plaintiff.  A  bill  of  exceptions  having 
been  taken  to  his  Lordship's  charge,  upon  the  grounds 
that  the  deed  of  1833  was  voluntary,  as  against  the 
deed  of  1843, 

R.  B.  M^Causland  in  support  of  the  exceptions. 
—The  only  question  in  this  case  is,  whether  or  not 
the  deed  of  1833  was  voluntary  and  void  as  against 
the  deed  of  1843,  which  it  is  admitted  was  made  for 
good  consideration ;  and  the  incidental  question, 
whether  or  not  the  parol  evidence  received  at  the 
trial  was  rightly  admitted  to  prove  the  validity  of 
the  former  deed.  The  deed  of  1833  professed  to 
have  been  made  for  natural  love  and  affection,  and 
no  other  consideration  appearing  upon  the  face  of 
it»  evidence  to  raise  any  other  consideration  is  in- 
admissible, for  the  deed  itself  negatives  such  a  pre* 
sumption,  and  operates  as  an  estoppel  Where  a 
consideration  is  mentioned  in  a  deed,  such  as  na- 
tural love  and  affection,  and  the  words,  ^  and  for 
other  considerations,"  or  words  to  that  effect,  are 
not  used,  evidence  of  any  other  consideration  can- 
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not  be  given,  althongh  it  is  otherwise  when  no  eon* 
sideration  at  all  is  mentioned— *-P«ar(^cA:  v.  Mtmk^ 
<1  Vez,  128,)  per  Lord  HardiiHcke.  There  Are 
two  things  necessary  in  ord^r  to  render  a  deed  void 
In  such  cases — an  appropriation  of  the  property, 
and  that  voluntary.  The  statute  in  force  in  this 
country  is  10  Chas.  1,  sess.  %  cap.  8,  and  hs  provi- 
sions are  the  same  as  27  Eliz.,  e.  4,  and  under  that 
Act  it  has  been  held,  that  a  seller  should  be  strictly 
bound  to  disclose  the  nature  of  the  contract. — 1 
Sug.  Ven.  &  Pur.  281,  (9th  ed.);  and  in  the  same 
work,  p.  931,  (1 1th  ed.)  the  rule  is  thus  stated  : — 
"  Any  conveyance  executed  by  a  hasband  in  favour 
of  bis  wife  or  children  after  marriage,  which  rests 
wholly  on  the  moral  duty  of  a  husband  or  parent 
to  provide  for  his  wife  attd  issue,  is  voluntary,  and 
void  against  purchasers  by  force  of  this  Act,"  (27 
Eliz.,  c.  4) ;  citing  Doe  v.  Row9^  (4  B.  N.  C.  787) ; 
Goodrighi  v.  Moses,  (2  Wm.  Black.  1019);  and  in 
Evelyn  V.  Templar,  (4  Bro.  C.  C.  148):  "  So  many 
estates  stand  upon  this  rule  that  it  cannot  be  sha- 
ken."— per  Lord  Thurlow.  Doe  v.  Manning,  (9 
Exch.  59,)  is  a  leading  authority  upon  the  subject, 
and  in  it  all  the  previous  cases  were  discussed,  and 
that  case  decides  that  a  voluntary  settlement  of 
lands  made  in  consideration  of  natural  love  and  af- 
fection is  void  as  against  a  subsequent  purchaser 
for  valuable  consideration,  although  with  notice 
of  the  prior  settlement  before  all  the  purchase  mon^ 
was  paid,  or  the  deeds  executed,  and  although  the 
settlor  bad  other  property  at  the  time  of  such  prior 
settlement,  and  did  not  appear  to  be  then  indebted, 
and  although  there  was  no  fraud  in  fad  in  the 
transaction — as  in  such  cases  the  law  will  infer 
fraud.  The  natural  duty  of  a  parent  to  provide  for 
his  oflfspring  is  no  consideration,  as  appears  from 
the  words  of  Parke,  B.,  in  Jennings  v.  Brown,  (9 
M.  &  W.  496): — "A  mere  moral  consideration, 
which  is  nothing.^  The  letters  that  passed  be- 
tween Mr.  Blake  and  Mrs.  Bodkin  in  reference  to 
the  maintenance  of  the  former's  children  cannot  be 
treated  as  supplying  ground  for  a  contract,  Mrs. 
Bodkin  being  married  at  the  time,  and  her  husband 
being  no  party  to  them;  besides,  these  letters  merely 
referrred  to  the  maintenance  of  the  children  while 
they  remained  with  Mr.  and  Mrs.  Bodkin,  although 
the  deed  was  for  the  natural  lives  of  the  children. 
f  Greene,  B, — This  point  was  not  made  at  the  trial, 
and  therefore  we  cannot  go  into  it  now.]  The  con- 
sideration appearing  in  the  deed  must  be  of  some 
value.  {^Greene,  ^.— But  the  adequacy  of  h  is 
immateriaf.l  When  the  father  removed  his  chil- 
dren away  from  the  house  of  Mr.  Bodkin,  the  va- 
lidity of  the  deed  ceased.  [Pennefhther,  B, — If 
the  deed  was  good  for  a  day,  it  was  good  for  ever.] 
Any  consideration  arising  out  of  a  moral  duty  is 
invalid. — Monkman  v.  Sheperdson,  (11  Ad.  &  £11. 
411);  Eastwood  v.  Kenyon,  (1 1  Ad.  &  Ell.  438.) 

Charles  Kelly,  (with  him  Blake,  Q.C)  contra. — 
Parol  evidence  may  be  given  for  the  purpose  of  su- 
peradding a  consideration  to  what  appears  in  a 
deed,  provided  that  it  be  not  inconsistent  with  its 
other  provisions.  In  Villers  v.  Beaumont,  cited  in 
Mildmay's  case,  (1  Rep.  17,  b.)  W.  Beaumont,  by 
indenture  made  between  him  of  the  one  part,  and 
one  D  of  the  other  part,  sold  certain  lands  to  the 


latter  for  30  years  in  eoonderation  of  £7(l»  with 
remainder  to  himself  for  life,  and  remainder  over, 
and  a  recovery  was  suffered  to  the  same  uses,  one 
of  which  was  to  Richd.  Beaumont,  one  of  his  sons, 
and  to  one  Collet,  (the  daughter  of  D,)  in  tail,  &c. 
Richard  Beaumont  and  Collet  Interinarrled,  and  it 
was  found  and  averred  that  the  deed  was  made,  and 
the  recovery  had  tarn  in  constderatione  maritagii 
pr<Bdicf  inter  Richd.  Beaumont  et  CoUetam  habend. 
etcelebrand^  (to  make  it  a  jointure  within  the  statute 
1 1  Hen.  7,)  quam  of  the  said  swn  of  £70,  and  it 
was  adjudged  that  although  there  was  »  partieiilar 
consideration  menttooed  in  the  deed,  yet  am  aver- 
ment in  the  same  case  might  be  made  of  another 
oonsideration  which  stood  with  tbo  indeBture,  and 
was  not  contrary  to  it.**  It  hat  been  decided  that 
a  fine  sur  grant  and  render  oamiot  be  averred  by 
parol  to  be  to  any  other  nses  than  -  those  menttooed 
in  the  fine,  but  that  enother  consideration  may  be 
added,  provided  it  be  consistent  with  the  one  ex- 
pressed.—£or(/  CromweWs  roae,  (2  Rep.  76.  «.)  In 
Gale  V.  fViliiamsan,  (8  M.  &  W.  405,)  a  father  by 
deed  assigned  to  his  son,  in  oonsideration  of  natural 
love  and  affection,  his  dwelling-house  and  personal 
estate,  and  it  was  held  that,  in  an  action  by  the  son 
against  the  sheriff  for  levying  against  part  of  the 
estate  under  a  writ  of  JL  Ja.  against  the  father,  it 
was  competent  for  the  plaintiff  to  prove  that  by  a 
bond  of  even  date  with  the  deed  of  as«g^>ent  he 
had  bound  himself  to  amintain  his  father's  wife 
and  children ;  and  the  jury  having  fonod  that  it 
was  pert  of  the  same  transaction,  and  OMde  bena 
fide,  the  assignment  was  held  to  be  not  void  as 
against  creditors  under  13  Eliz.,  c.  5»  Lord  Abin- 
ger  in  delivering  judgment  says :  "  A  deed  made 
in  consideration  only  of  natural  love  and  affection 
is  not  necessarily  void,  though  it  may  be  made  so 
by  evidence,  but  if  no  fraud  can  be  shown,  and  if  a 
consideration  bei  o  fact  given,  the  deed  is  good, 
and  that  consideration  may  be  proved  aliiande.  In 
this  case,  therefore,  it  was  competent  for  the  plaintiff 
to  give  evidence  of  a  valuable  consideration,  so  as 
to  disprove  the  existence  of  fraud,  and  that  being 
so,  it  became  a  question  for  the  jury,  and  there  is 
no  ground  for  disturbing  the  verdict."  Also  in  Ver^ 
non*s  case,  (4  Rep.  8^  a.)  it  was  resolved  that  al- 
though the  estate  in  the  lands  was  given  to  the 
wife  of  the  testator  upon  the  express  condition  of 
performing  his  will,  which  imported  a  considera- 
tion for  the  creation  of  this  estate,  yet  that  it  might 
also  be  averred  to  be  for  the  jointure  of  the  wife, 
^^for  the  one  consideratfon  stands  well  with  the 
other,  and  although  it  is  not  expressed  in  tiie  deed, 
yet  it  may  be  averred ;"  citing  Villers  v.  Beaumont, 
As  to  the  deed  binding  the  parties  by  estoppel,  it 
must  be  remembered  that  estoppels  are  reciproctiK 
that  is,  they  must  bind  both  parties,  and  a  stran- 
ger can  neither  take  advantage  of  nor  be  bound 
by  an  estoppel. — Taylor  on  Evidence,  page  96. 
The  rule  is  thus  laid  down  in  Sugden*s  Vendor  and 
Purchaser,  p.  938,  (1 1th  ed.) :  '*  Notwithstanding 
the  decisions  as  to  voluntary  settlements,  it  is  sel- 
dom that  a  purchaser  can  be  advised  to  accept  a 
title  where  there  is  a  prior  settlement,  for,  thongh 
apparently  voluntary,  yet  if  a  valuable  considera- 
tion be  paid  or  given,  parol  evidence  might  be  ad- 


Digitized  by 


Google 


THE  IRISH  JURIST. 


215 


nuMible  of  thai  trttaiftotton,  in  order  to  support  the 
deed,  and  rebut  the  soppoeed  ffiuid.''  Supposing 
tbe  wonds  in  the  deed  had  been  ^  for  natural  love 
and  afiectioQ  and  no  other  consideration/'  yet  it  is 
snbmiued  that  if  the  parties  had  subsequently  made 
an  arrangenieot  that  if  Mr.  Bodkin  would  undertake 
the  education  of  the  children,  their  father  would  act 
on  the  deed,  that  would  raise  a  sufficient  consider 
ration.  ^  Though  a  deed  be  merely  voluntary  or 
fraudulent  in  its  creation,  and  voidable  by  a  pur- 
chaser, (that  is,  may  become  void  by  a  person  pur- 
chasing the  estate,)  yet  it  may  become  good  by 
matter  ett  post  factor  as  if  a  man  make  a  feofiment 
by  covin  or  without  any  valuable  consideration,  and 
the  feoffee  make  a  feoffmeol  for  valuable  considera- 
tion, and  then  the  first  feoffor  enter  and  make  a 
feoffment  for  valuable  consideration,  the  feoffee  of 
the  first  feoffite  shall  hold  the  lands,  and  not  the 
feoffee  of  the  first  feoffbei  for,  thoagh  the  estate  of 
the  first  feoffee  was  in  its  creation  covenous  and 
voluntary,  and  therefore  voidable,  yet  when  he  en- 
feoffed a  person  for  valuable  consideration,  such  a 
person  shall  l>e  preferred  before  the  last."— Sugd. 
Vend.  &  Pur. 937, (lith ed.)  Prodget-i  v.  LougA- 
am,  (i  Sid.  13^,)  cited  in  Robertson  Conveyances, 
495.)  As  to  the  adequacy  of  the  consideration,  the 
court  will  not  go  into  the  quantum  of  that,  e<specially 
in  family  arrangements.-*-*^  Sugd.  Vend.  &  Pur. 
905,  986.  The  same  principle  is  recognised  in 
matters  of  simple  contract. — Chitty  on  Contracts,  29. 
It  is  clear  tliat  Mr.  and  Mrs.  Bodkin  intended  to  adopt 
the  above  arrangement,  and  the  only  apparent  diffi- 
culty is,  that  under  the  Statute  of  Frauds  a  writing  is 
necessary,  and  it  doea  not  appear  that  the  agreeaoent 
was  ever  reduced  to  writing ;  the  only  evidence  of  the 
consideration  that  can  be  adduced  being  therefore 
purely  parol  evidence.  \^Pminefaih$r^  Ja^-^lt  is  not 
necessary  to  argue  that  part  of  the  case ;  for,  if  these 
letters  and  the  parol  evidence  given  at  the  trial  were 
properly  received,  there  was  quite  enough  to  carry 
the  ease :  the  only  question,  therefore,  is,  as  to  the 
admissibility  of  them  in  evidence.  Is  there  any 
other  case,  besides  Peacock  v.  Monk^  upon  that 
question?]  In  Tannm*  v.  Pyi^,  (1  Sim.  160,)  it 
was  held  that  a  grant  of  an  annuity  to  the  grantor's 
sister,  although  expressed  to  have  been  made  for 
natural  love  and  affection,  might  be  proved  to  have 
been  made  in  consideration  of  her  marriage,  and, 
therefore,  entitle  her  to  rank  as  specialty  creditor 
of  the  grantor.  The  grantee  under  the  present 
deed  may  be  regarded  as  a  stranger  to  the  deed, 
and,  therefore^  the  question  of  estoppel  cannot  arise. 
[They  also  cited  Cliffhrdv.  Tarrens,  (1  You.&  Col. 
C.C.  149.)] 

Fitzgibbonf  Q.  C.  m  reply. — The  statute  does 
not  mention  voluntary  conveyances,  but  the  courts 
have  held  that  voluntary  deeds  are  fraudulent,  and 
that  a  voluntary  <:onveyance  amounts  to  fraud. 
[^fiveene^  B, — Perhaps  it  would  be  more  correct  to 
say,  was  evidence  of  fraud.]  In  Doe  v.  Manning 
there  was  no  actual  fraud.  [(rr«e/itf,  B. — The 
question  in  this  case  is  not  whether  or  not  this  deed 
was  voidable  as  against  the  deed  of  1843,  but  simply 
wliether  or  not  it  was  voluntary.  Pennefather,  B. 
All  through  Lord  Ellenborough's  judgment  in  Doe 
V.  Mannings  he  goej  upon  the  hypothesis  thst  the 


first  deed  was  voluntary,  and  therefore  fraudulent.3 
The  statute  should  be  construed  liberally,  having 
been  passed  for  the  suppression  of  fraud.  In  Ca^ 
dogan  V.  Kennetty  (Cowp.  434),  Lord  Mansfield 
says,  "  The  statute  of  27  Eliz.  c.  4,  does  not  go  to 
voluntary  conveyances  merely  as  being  voluntary, 
but  to  such  as  are  fraudulent."  Suppose  that  this 
deed  had  been  originally  executed  for  a  good  and 
valuable  consideration,  as  well  asfornatural  love  and 
affection,  and  thai  the  former  consideration  had  been 
suppressed  upon  the  face  of  the  deed,  for  the  purpose 
of  deceiving  third  parties,  such  would  be  a  most 
mischievous  practice,  and  not  to  be  encouraged ; 
besides,  that  this  very  suppression  would  amount  to 
a  fraud.  All  the  cases  in  which  a  voluntary  deed 
has  been  supported  by  matter  ex  post  facto  are  re- 
ferred to  in  3  Sug.  Yen.  8/  Pur.  297,  (3rd  edition.) 
Prodgers  v.  Lougbanh  (1  Sid«  133,)  which  was  the 
case  of  the  sale  of  a  property ;  and  this  is  in  itself 
a  public  act,  and  a  feoffment  particularly  so :  also 
Parr  v.  EUaeon,  (1  East.  92,)  which  was  similarly 
distinguishable ;  and  Doe  v.  Martyr^  (1  N.  R.  322); 
NewporCs  caee^  (Skin.  423);  Lord  Burgh's  case^ 
(Mod.  602,)  which  are  all  distinguishable  upon  the 
same  principle.  [^Pennrfat/ier,  JD,-^A  case  has  been 
cited  in  which  marriage  was  permitted  to  be  gnren 
in  evidence  at  the  trial  to  support  a  deed.]  That 
was  upon  the  same  principle,  that  marriage  is  a 
public  and  notorious  act.  It  is  admitted  that  in 
some  cases  parol  evidence  may  be  given  in  evidence ; 
but  the  question  in  this  case  is  whether,  upon  the 
entire  evidence,  the  direction  was  right* 

Pennefathbr,  B.* — It  is  unquestionably  a  mas- 
ter involving  much  consicTeration  in  what  manner 
the  court  should  deal  with  these  exceptions ;  but, 
ai^er  having  fully  considered  the  authorities,  we  are 
of  opinion  that  we  shall  not,  by  ruling  in  favour  of 
the  plaintiff,  who  claims  under  the  provisions  of  the 
deed  of  1833,  violate  any  established  rule  of  law, 
or  adopt  any  new  rule  or  principle  of  construction 
which  should  not,  at  this  time,  be  applicable  to 
those  statutes;  (for  although  there  is,  properly 
speaking,  but  one  Irish  statute  upon  this  subject, 
yet  the  cases  decided  upon  the  statutes  of  the  reign 
of  Elizabeth  are  applicable,  the  provisions  of  the 
Act  10  Car.  1,  sess*  2,  c  3,  being  taken  from  them.) 
Now  I  take  it  to  be  settled  beyond  all  dispute,  that 
if  there  be  a  voluntary  deed,  purely  so,  and  another 
deed  executed  for  valuable  consideration,  the  former 
will  be  considered  as  fraudulent  in  the  eye  of  the 
law  and  void,  although  the  word  **  voluntary"  does 
not  occur  in  these  statutes.  The  courts  have  put 
this  construction  upon  these  statutes,  as  being  the 
safer  course  to  pursue;  and  although,  in  some  cases, 
much  mischief  may  have  resulted  from  this  mode 
of  construction,  it  is  now  too  late  for  us  to  consider 
the  reasons  or  grounds  upon  which  this  construction 
was  adopted.  These  decisions  do  not,  however,  de- 
termine what  is  to  be  considered  a  priori  a  volun- 
tary deed ;  nor  do  they  decide  that  consideration  and 
valuable  consideration  may  not  be  shown  by  extrin- 
sic evidence  to  have  existed  at  the  time  of  the  exe- 
cution of  the  deed,  and,  indeed,  it  could  not  be  so 
decided  consistently  with  many  of  the  former  cases. 

*  Pigot,  C.  B.  was  abseut. 
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It  has  been  argaed,  howeirer^  that  ftUhoagh  exirideie 
evidence  may  be  given  ^or  this  pnrpoae  in  certaia 
cases,  yet  that  you  cannot  give  evidence  of  a  con- 
sideration inconsistent  with  that  appearing  on  the 
face  of  the  deed.  Now  it  is  not  easy  to  understand 
exactly  what  the  meaning  of  this  expression  is. 
Every  new  consideration  that  does  not  appear  on 
the  face  of  the  deed  may  be  said  to  be  inconsistent 
to  a  certain  extent  with  what  is  set  forth  ;  but  if 
it  is  possible  to  imagine  any  case  in  which  such  a 
consideration  would  not  be  inconsistent^  I  would 
say  that  it  is  the  present  one.  For  let  us  consider 
the  deed.  The  consideration  there  expressed  is 
love  and  natural  affection,  and,  therefore,  it  may 
be  consistently  supposed  that  the  object  of  the  deed 
would  be  to  provide  in  what  manner  that  love  and 
natural  affection  was  to  be  carried  out,  and  this 
appears  to  have  been  by  making  prqvision  for  these 
children.  It  appears  that  the  father  was  a  young 
man  who  had  lately  lost  his  wife,  the  mother  of 
these  children,  and  that  he  knew  of  no  female  to 
whom  he  might  entrust  them.  Is  not  this  a  case  in 
which  a  deed  might  naturally  be  executed  for  the 
payment  of  an  annuity  to  some  person  who  might 
be  entrusted  with  the  charge  of  these  children?  It 
appears  to  me  that  there  was  abundant  proof  given 
at  the  trial  that  this  was  the  state  of  facts,  both 
from  the  testimony  of  the  witnesses  and  also  from 
the  letters  that  were  produced,  to  which  I  have 
alluded  in  the  argument.  Now  it  has  been  admit* 
ted  that  parol  evidence  is  admissible  in  certain  eases 
of  this  nature  to  show  what  the  real  consideration 
is  in  a  deed,  and  if  it  be  so  in  any  case  for  the  pur- 
pose of  showing  that  a  consideration  is  not  exactly 
that  which  appears  upon  the  face  of  the  instrument, 
I  think  that  it  may  be  a  fortiori  admitted  in  the 
present  case,  to  explain  in  what  manner  the  con- 
tents of  the  deed  were  intended  to  be  carried  out 
by  the  parties.  I  do  not  much  feel  the  foroe  of  the 
objection  that  has  been  raised,  that  a  fraud  might 
be,  hereafter  committed  upon  a  purchaser  acquiring 
the  property  in  the  lands  twenty  years  or  more  af- 
ter the  execution  of  the  deed;  for  he  may  if  he  look 
to  the  deed  see  the  object  of  it,  and  he  should  then 
inquire  as  to  the  circumstance  under  which  it  was 
executed.  If  he  does  not  see  the  deed  at  all,  there 
is  no  suppression  of  the  true  consideration,  and  in 
such  a  case  he  would  have  no  just  reason  to  com- 
plain that  the  entire  consideration  was  not  all  spread 
out  on  the  face  of  the  deed.  If  the  facts  connected 
with  the  execution  of  the  deed  were  all  set  forth 
upon  it,  then  it  would  clearly  appear  what  the  con- 
sideration was,  and  it  is  consistent  with  the  autho- 
rities that  have  been  cited  that  these  facts  may  be 
shown  by  parol  evidence.  It  is  not  necessary  to 
detain  the  court  further  with  observations  upon  this 


part  of  the  soligeet,  InaaiiiiMh  M  by  onanng  to  tlib 
decision  we  are  only  affirming  principlea  that  have 
been  already  established  in  former  caaesy  for  the 
purpose  of  softening  down  the  extreme  rigoor  of 
the  law,  by  showing  that,  in  fact,  there  did  exist  a 
valuable  consideration,  which,  in  the  present  case, 
will  be  sufficient  to  support  and  carry  out  a  very 
meritorious  act  done  by  a  young  widower  in  favour 
of  his  infant  daughters.  I  cannot  help  saying  that 
I  feel  much  satisfaction  in  being  thus  able  to  give 
validity  to  this  transaction. 

Gkbbnb,  B There  can  be  no  doubt  but  that 

a  voluntary  conveyance  la  to  be  regarded  as  in- 
valid, as  against  a  subsequent  purchaser  for  valua- 
ble consideration,  no  matter  what  the  nature  of 
that  consideration  may  be;  and  the  question* 
therefore,  in  the  present  case,  amounts  to  this) 
whether  the  facts  proved  show  that  this  was  a  vo- 
luntary deed,  or  whether  there  was  evidence  to 
show  that  a  good  consideration  passed  between  the 
parties,  sufficient  to  give  this  deed  validity.  It  has 
been  argued  that  we  are  not  at  liberty  to  go  out  of 
the  provisions  and  contents  of  the  deed  itself  in  re» 
ference  to  any  occurrence  connected  with  it  that 
may  have  happened  before,  or  at  the  time  of,  or 
since,  the  execution  of  the  deed,  which  does  not 
appear  upon  the  face  of  it :  that  proposition  was, 
however,  subsequently  abandoned  in  the  course  of 
the  argument.  Then,  if  it  cannot  be  establbhed 
that  no  evidence  is  admissible  for  this  purpose  ex- 
cept what  appears  upon  the  face  of  the  document 
itself,  the  next  question  for  our  consideration  is ; 
whether,  or  not,  the  facts  that  have  been  given  in 
evidence,  in  reference  to  the  transactions  between 
these  parties  and  the  letters  that  have  passed  be- 
tween them,  afford  sufficient  proof  of  consideratioa 
to  support  this  deed.  It  was  for  the  jury  to  con- 
sider the  nature  of  the  facts,  and  other  evidence 
laid  before  them  for  the  purpose  of  deciding  this 
matter;  and  I  think  it  cannot  now  be  said  that 
there  was  no  legal  ground  for  allowing  them  to 
enter  upon  the  consideration  of  these  facts  and 
circumstances.  It  appears  to  me  that  there  is  a 
contract  which  has  been  entered  into  upon  the 
faith  of  this  instrument,  and  upon  the  faith  of 
which  it  has  been  expressly  stated  that  this  deed  was 
executed ;  and  I  do  not  think  that  these  exceptions 
could,  by  any  possibility,  be  supported,  unless  we 
were  ready  to  go  so  far  as  to  say  that  there  was  no 
evidence  at  all  in  this  case  to  show  that  there  waa 
a  consideration  existing  between  the  parties. 

PBimBFATHBB,  B. — I  may  add,  that  as  to  the 
quantum  of  the  consideration,  it  appears  to  me  that 
it  was  quite  sufficient* 

Exoeptiom  overrulmi. 
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ROLLS  COURT, 

[Reported  by  Bichabd  W.   Gamblb,  Esq.,  Barrister- 
at-Law.] 

In  bb  Moboan,  a  minob.— A^.  8. 

Minor^^Ward  of  court-^^Guardian^^Ward  in 

BngUmd  and  properhf  in  Ireiand^-^Receiver. 

A  being  seised  of  large  estates^  all  in  Ireland,  but 
being  resident  in  England,  died  there,  and  6y  his 
will  made  B  testamentary  guardian  to  his  daugh- 
ter,  a  minor,  B  immediately  applied  to,  and  madt 
the  minor  a  ward  of,  the  Court  of  Chancery  in 
England,  and  got  herself  appointed  guardian  of 
the  person  and  far  tune.  The  m  inors  mother,  being 
resident  in  Ireland,  presented  a  petition  to  make 
the  minor  a  ward  of  the  Court  of  Chancery  in 
Ireland,  and  to  appoint  a  receiver  over  the  estates. 
The  court  granted  a  reference  to  the  Master  to 
inquire  whether  B  had  been  duly  appointed  guar  ^ 
dian  of  thepei'son  and  fortune,  and  if  not,  then 
to  appoint  a  proper  person  as  such  with  the  direc- 
tions ttsual  in  minor  matters,  B  to  have  notice  of 
all  such  proceedings ;  and  also  that  the  Master 
should  have  regard  to  the  proceedings  in  England, 
and  should  report  whether  it  was  for  the  benefit 
of  the  minor  that  she  should  be  made  a  ward  of 
the  Court  of  Chancery  in  Ireland,  or  that  the 
petition  should  have  been  only  for  the  appointment 
of  a  receiver,  and  reserved  the  question  of  costs. 

Quflere,  can  a  minor  who  has  been  made  a  ward  of 
the  Court  of  Chancery  in  England  be  also  made 
a  ward  of  the  Court  of  Chancery  in  Ireland  f 

Thb  petition  in  this  case  was  presented  by  the 
mother  of  the  minor.  It  stated  that  the  late  Ha- 
milton Knox  Grogan  Morgan  had  intermarried  with 
the  petitioner,  Sophia  M.  Grogan  Morgan,  in  the 
year  1829  ^  that  there  was  issue  of  the  marriage 
two  children,  daughters,  one  of  whom  was  of  age 
and  married,  the  other,  Jane  Colclough,  a  minor 
of  the  age  of  15  years.  That  under  the  will  of  the 
late  Samuel  Morgan  very  large  real  and  personal 
estates,  called  the  Morgan  Estates,  were  bequeathed 
to  certain  persons  as  trustees,  and  under  the  limi- 
tations of  the  said  will,  and  the  events  that  hap- 
pened, the  two  daughters  of  the  marriage^  Elizabeth 
Geraldine  and  Jane  Colclough,  were  entitled  thereto 
as  tenants  in  common,  share  and  share  alike,  for 
ibeir  respective  lives,  with  remainder  to  the  first 
and  other  sous  of  the  said  Elizabeth  Geraldine  in 
tail  male  and  with  remainder  over.  That  by  an 
indenture  of  settlement  made  on  the  marriage  of 
the  petitioner,  the  said  Hamilton  K.  Grogan  Mor- 
gan being  seized  of  certain  estates  in  Ireland,  called 
the  Grogan  Estates,  settled  them  to  the  use  of  him- 
self for  life,  with  remainder  to  the  intent  that  the 
petitioner  should  have  a  jointure  of  £800  per  annum 
thereon,  and  subject  thereto  conveyed  them  to  trus- 
tees for  a  term  of  500  years,  to  raise  £10,000  for 
the  younger  children  ot  the  marriage,  which  was  to 
be  subject  to  the  appointment  oi  the  petitioner.  In 
January,  1854,  the  said  Hamilton  K.  Grogan  Mor- 
gan made  a  will,  and  thereby  directed  that  all  his 
property,  after  payment  of  his  debts,  should  be 
divided  equally  between  his  two  daughtens  and 
appointed  the  Right  Hon.  John  Hatchell  his  sole 


executor.    The  petition  further  stated  that  the  saia 
Hamilton  K.  Grogan  Morgan  was  not  possessed  of 
any  real  or  personal  estate  in  England,  save  what 
he  had  for  his  current  expenses ;  that  he  died  in 
London,  where  he  was  temporarily  resident,  having 
gone  there  in  January,  1854 ;  that  petitioner  was 
informed,  while  he  was  so  temporarily  resident  in 
England,  that  he  executed  a  deed  in  May,  1 854, 
whereby  he  appointed  Mrs.  Jane  Stratford  Boyce 
of  Westboume  Terrace,  in  England,  guardian  of 
the  person  and  estate  of  the  said  Jane  Colclough 
Grogan  Morgan,  but  that  the  circumstances  under 
which  the  same  was  executed  were  unknown  to  the 
petitioner ;  that  the  said  Jane  Stratford  Boyse  on 
the  15th  of  June,  1854,  filed  a  bill  in  the  Court  of 
Chancery  in  England,  describing  herself  as  guardian 
and  next  friend  of  the  said  Jane  Colclough  Grogan 
Morgan,  stating  that  she  was  resident  in  En^and 
and  desirous  to  be  made  a  ward  of  that  court. 
Petitioner  was  not  made  a  party  ta  thai  bill,  and 
the  only  defendants  were  John   Hatchell,  Robert 
F.  Deane^  and  the  said  Eliz.  Geraldine,  his  wife ; 
that  the  entire  of  the  said  Jane  Coldough'a  property 
was  in  Ireland,  and  that  petitioner  was  advised  that 
it  was  necessary  that  the  said  Jane  Colclough  should 
be  made  a  ward  of  the  Court  of  Chancery  in  Ire- 
land ;  that  the  said  Jane  Colclough  was  about  to 
be  removed  to  Brussels  under  the  charge  of  her 
paternal  grand  uncle,  but  petitioner  was  unable  to 
say  whether  such  was  by  the  direction  of  the  Cburt 
of  Chancery  in  England.    The  petition  prayed  that 
the  matter  of  the  petition  might  be  referred  to  one 
of  the  Masters,  and  that  he  might  be  directed  to 
inquire  as  to  the  age  of  the  said  Jane  C.  Grogan 
Morgan,  and  whether  the  said  Mrs.  J.  S.  Boyse  haa 
been  duly  appointed  by  the  said  Hamilton  K.  G. 
Morgan  to  be  and  now  is  the  guardian  of  the  per- 
son and  fortune  of  the  said  Jane  C.  G.  Morgan ; 
and  in  case  it  should  appear  that  she  was  not  such 
guardian,  then  that  a  fit  and  proper  person  or  per- 
sons may  be  appointed  to  be  guardian  or  guardians  ^ 
that  all  the  proper  and  necessary  accounts  might 
be  taken  of  the  real  and  personal  estate  of  the  said 
Jane  C.  G.  Morgan,  and  if  necessary  that  a  proper 
suit  or  suits  may  be  instituted  for  getting  in  and 
realizing  the  same ;  and  that  a  receiver  might  be 
appointed  to  collect  the  rents  and  profits  of  the  real 
and  personal  estate  to  which  the  said  Jane  C.  G. 
Morgan  may  be  entitled,  and  a  proper  sum  allowed 
for  maintenance,  and  the  necessary  directions  given. 
Hayes,  Q.  C.  (with  him  A,  Hickey.) — The  court 
had  jurisdiction  to  appoint  a  guardian,  even  though 
the  minor  resided  out  of  the  jurisdiction ;  but  tlien 
the  guardian  must  be  appointed  within  the  jurisdic- 
tion.      In  Johnston  v.  Beattie,  (10  CI.  &  Fin.  87,) 
the  Lord  Chancellor  says,  **  I  apprehend  that  in  all 
cases  the  court  requires  that  there  shall  be  a  guar- 
dian appointed  within  the  jurisdiction  of  the  court, 
responsible  to  the  court,  and  subject  to  its  jurisdic- 
tion and  its  authority.     If  there  be  a  parent  residing 
out  of  the  jurisdiction,  the  court  interferes  and 
appoints  a  guardian  within  the  jurisdiction  ;  if  there 
be  a  testamentary  guardian  residing  out  of  the 
jurisdiction,  the  court  appoints  a  guardian  within 
the  jurisdiction,  because  it  must  huve  some  person 
to  look  to,  some  person  who  is  tlie  representative 
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of  the  court,  oo  the  spot,  responsible  to  the  court, 
who  shall  have  the  care  and  management  of  the 
infant.**  In  that  case,  although  on  a  bill  filed  in 
England  the  Lord  Chancellor  had  directed  a  refe- 
rence to  the  Master  to  approve  of  proper  persons 
as  guardians,  yet  it  was  held  that  this  did  not  decide 
that  the  minor  was  to  be  educated  in  England  and 
to  be  maintained  there.  If  the  Court  of  Chan- 
cery in  England  had  control  of  the  person  and  pro- 
perty of  the  minor  while  most  of  the  property  was 
in  this  country,  great  difficulties  might  arise.  For, 
if  a  receiver  is  appointed  by  the  Court  of  Chancery 
in  England  over  estates  in  Ireland,  and  recogni- 
zances are  directed  to  be  entered  into,  the  Court  6f 
Chancery  in  Ireland  will  not  enrol  them  in  this 
country,  having  no  jurisdiction  without  a  bill  filed. 
In  re  the  Earl  of  Poitarlington,  (8  I.  E.  R.  369.) 
[^Moiier  of  the  Rolls, — I  did  not  decide  in  that  case 
that  if  an  order  was  made  in  England,  doing  any- 
thing except  appointing  a  receiver  over  property 
in  this  country,  that  it  could  not  be  enrolled  in 
Ireland,  and  made  effectual  there.]  The  Act  for 
enrolling  in  Ireland  decrees  and  orders  of  the  Court 
of  Chancery  in  England  made  in  minor  and  other 
matters  to  give  them  effect  in  Ireland  refers  only  to 
the  payment  of  money  or  accounting  for  it — (41 
Geo.  8^  c  90,  amended  by  5  Geo.  4,  c.  1 11.) 

Hickey* — It  appears  that  in  lunacy  if  a  person  is 
found  lunatic  by  an  inquisition  in  England^  that 
though  the  appointment  of  the  committee  of  the 
person  may  rest  with  the  Court  of  Chancery  in  Eng- 
land, yet,  if  the  property  is  in  Ireland,  the  appoint- 
ment of  the  committee  of  the  estate  rests  with  the 
Court  of  Chancery  in  Ireland.  In  re  Tottenham^ 
(2  My.  &  Cr.  39  ;  s.  c.  1  Jurist,  663.)  The  minor 
has  real  estates  in  this  country,  and  they  must  be 
administered  by  some  one,  and  it  appears  that  the 
Court  of  Chancery  in  England  cannot  properly  do 
so,  and  we  therefore  contend  that  we  are  entitled 
at  least  to  have  an  order  directing  the  appointment 
of  a  receiver  to  manage  the  estates  in  this  country, 
and  submit  that  we  should  also  have  a  reference  to 
appoint  a  guardian  in  this  country. 

Martleyy  Q.  C  submitted  that  there  was  no  ne- 
cessity for  making  the  minor  a  ward  of  court  in  Ire- 
land, as  she  was  already  under  the  jurisdiction  of 
the  court  in  England,  and  her  person  and  property 
were  safe  there.  Even  though  all  the  property  of 
the  minor  were  in  Ireland,  the  court  in  England 
had  jurisdiction  to  appoint  guardians  there,  which 
had  been  done.  Johnstone  v.  Beattie^  ( 1 0  CI.  &  Fin. 
42.)  Both  the  person  and  property  of  the  minor 
are  safe  under  the  jurisdiction  of  the  Court  of  Chan- 
eery  in  England,  and  this  petition  it  wholly  unne- 
cessary. [The  following  oases  were  also  cited  :— .. 
In  re  Lewis,  (2  Mol.  48) ;  The  Duke  of  Beaufort 
V.  Beaihf,  (1  P.  W.  703)  ;  Wellesley  v.  The  Duke 
ofBeauforty  (2  Rus.  1);  ^i7/v.  fVarswicke,  (1  H. 
Black.  688,  677);  In  re  Houston,  (i  Rus.  312); 
Johnstone  v.  Beattie,  (10  CI.  &  Fin.  87);  In  re 
M'Cullaghs,  (6  Ir.  Eq.  Rep.  328) ;  Roach  v.  Gar- 
van,  (1  Vee.  sen.  157) ;  Ex  parte  Mountford,  (15 
Ves.  445) ;  Ex  parte  Myerscough,  (IJ.  &  W.  151); 
Houlditch  V.  Donegal,  (8  Bligh,  n.  8.  302;  8.  c.  2 
CI.  &  Fin.  470)  ;  In  re  ToUenham,  (2  My.  &  Cr. 
89  5  S.C.  1  Jurist,  653) ;  In  re  Lord  Portarlington, 


(S  Ir.  Eq.  Rep.  369) ;  Stephens  v.  James,  (1  My 
&  Kee.  627) ;  In  re  Christie,  (9  Sim.  643)  ;  Houl- 
ditch  V.  Donegal,  (Beat.  1 57.) J 

Master  op  the  Rolls. — There  is  great  diffi- 
culty in  granting  the  order  of  reference  which  you 
seek  in  this  case,  for  suppose  I  refer  it  to  the  Mas* 
ter  to  inquire  and  report  whether  the  present  guar- 
dian of  the  minor  bad  been  duly  appointed,  and 
what  would  be  a  suitable  maintenance  for  the  mi- 
nor, proceedings  may  be  going  on  in  the  two  coun* 
tries  about  the  same  matter  at  the  same  time,  and 
with  a  contrary  result  in  each  country.     Suppose 
that  the  Court  of  Chancery  in  England  find  that 
the  guardian  has  been  rightly  appointed,  and  that 
in  this  country  it  is  found  that  she  has  not  been 
rightly  appointed,  and  suppose  that  it  is  decided 
in  England  that  £1000  a-year  would  be  a  proper 
maintenance,  and  it  is  decided  here  that  £500  a- 
year  would  be  a  sufficient  maiotenance.     I  think 
the  proper  course  would  be  for  the  Court  of  Chan- 
cery in  England  to  make  an  order  appointing  a  re- 
ceiver, and,  when  it  is  made,  that  it  be  enrolled  un- 
der the  41  Geo.  3,  c.  90,  and  the  Acts  amending  it, 
and  then  the  order  will  have  the  same  efiect  as  the 
decree  of  the  Court  of  Chancery  in  this  country. 
But  if  an  order  of  reference,  as  sought,  is  made 
here,  and  a  contrary  decision  is  come  to  there,  thcT 
court  here  must  carry  out  its  own  decree ;  and  if  the 
decree  of  the  Court  in  England  is  enrolled  in  this 
country,  it  must  also  carry  it  out,  and  thus  be  in  the 
dilemma  of  being  obliged  to  carry  out  two  decrees 
which  are,  as  it  were,  at  right  angles  with  each  other ; 
but  since  the  petitioner  here  insists  upon  his  right 
to  the  order  of  reference,  and  there  is  some  diffi- 
culty in  the  matter,  I  will  refer  it  to  the  Master  to 
say  if  it  is  for  the  benefit  of  the  minor  that  the  re- 
ference should  be  granted  as  sought  for  here,  or 
whether  it  was  only  necessary  to  apply  for  the  ap- 
pointment of  a  receiver.     As  the  property  is  large 
in  this  case,  and  the  question  is  doubtful  as  to  what 
course  should  be  pursued,  I  think  I  may  in  this  case 
make  such  an  order,  and  will  frame  an  order  for  the 
purpose. 
Dec.  13. — The  following  order  was  made  : 
<<  Let  it  be  referred  to  the  Master  to  inquire  and 
report  whether  Mrs.  Jane  Stratford  Boyce  has 
been  duly  appointed,  and  now  is,  the  guardian 
of  the  person  and  fortune  of  the  minor,  Jane 
C.  Grogan  Morgan,  and,  if  so,  under  what  in* 
strument ;  and  if  the  said  Mrs.  Jane  S.  Boyce 
has  not  been  duly  appointed  guardian  of  the 
said  minor,  let  the  said  Master  approve  of 
some  fit  and  proper  person  or  persons  to  be 
guardian  or  guardians  of  the  person  and  for* 
tune  of  the  said  minor;  and  let  the  said  Mas- 
ter inquire  and  report  as  to  the  nature,  amount, 
and  particulars  of  the  minor's  fortune,  and  what 
would  be  a  proper  sum  to  be  allowed  for  her 
maintenance,  and  from  what  period  same  should 
commence,  and  out  of  what  funds  same  should 
be  paid,  and  with  wiiom  she  should  reside,  and 
whether  any  and  what  proceedings* should  be 
taken  in  relation  to  her  property,  and  whether 
a  receiver  should  be  appointed  over  same ;  and 
let  tlie  said  Master  report  as  to  any  other  mat- 
ters which  he  may  think  it  for  the  benefit  of 
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the  minors  to  report  in  relation  to;  and  let 
the  said  Jane  S.  Boyce,  and  the  nearest  rela- 
tives of  the  minor,  have  notice  of  the  proceed- 
ings before  the  Master ;  and  it  appearing  that 
proceedings  are  now  pending  in  the  Court  of 
Chancery  in  England,  where  the  minor  is  re- 
Ptdent,  to  make  the  minor  a  ward  of  that  court, 
let  the  Master  be  at  liberty,  if  he  shall  so  think 
iir,  to  have  regard  to  the  proceedings  taken  in 
the  said  court ;  and  let  the  Master  report  whe- 
ther he  considers  it  to  have  been  for  the  be- 
nefit of  the  minor,  having  regard  to  the  pro- 
ceedings pending  in  England,  that  the  peti* 
tioner  in  this  matter  should  insist  en  having 
the  minor  made  a  ward  of  the  Court  of  Chan- 
cery in  Ireland,  and  that  the  present  order  of 
reference  should  be  made,  or  whether  it  would 
have  been  sufficient  to  have  taken  no  proceed- 
ings except  presenting  a  petition  to  appoint  a 
receiver,  with  the  view  of  the  Court  of  Chan- 
cery in  Ireland  acting  in  aid  of  the  proceed- 
ings in  England,  and  the  court  doth  reserve 
the  question  of  costs  of  the  petition,  and  the 
proceedings  thereunder,  and  further  order,  un- 
til the  Master  shall  have  made  his  report. 


AvERAL  V.  Wade, — Nov,  23. 

Letting — Tenant  to  the  Court — Occupation  rent — 
Owner  of  life  eittate. 

'  Where  lands  are  to  be  let  under  the  courts  the  owna* 
in  occupation  of  the  mansion  house  and  lands  at- 
tached is  not  entitled  as  of  right  to  be  declared  the 
tenant  at  an  occupation  renty  but  this  is  an  indul- 
gence given  by  the  courts  and  if  the  owner  has  it 
in  his  power  to  make  a  fair  settlement  for  the  cre- 
ditors and  does  not  do  so^  the  indulgence  will  not 
he  granted, 
Whereihe  owner  had  only  a  life  estate^  and  was  him- 
self old^  and  his  eldest  son  who  had  the  first  charge 
thereon^  refused  to  have  the  owner's  life  insured  for 
the  benefit  of  another  creditor  on  the  life  estate,  the 
court  refused  a  motion  to  have  the  owner  declared 
tenant  at  an  occupation  rentf  and  with  costs. 

In  this  case  the  defendant,  Thomas  Wade,  had  been 
possessed  of  considerable  estates,  all  of  which  were 
sold  for  tbe  payment  of  incumbrances,  except  a  por- 
tion in  which  he  had  only  a  life  estate,  viz^  the  lands 
of  Fairfield,  in  the  County  of  Galway.  In  tbe  year 
1813  the  said  Thos.Wade  had  settled  this  portion 
of  the  estates  upon  himself  for  life,  with  remainder 
to  his  eldest  son,  having  previously  charged  the 
same  with  an  annuity  of  £300  for  his  mother,  Cath. 
Wade,  during  her  life.  At  her  death,  about  1847, 
there  was  about  eight  years  arrears  of  this  annuity 
due,  and  she  by  will  bequeathed  said  arrears  to  her 
grandson,  tbe  said  son  of  Thomas  Wade,  and  the 
greater  part  of  these  arrears,  about  £1,900,  was 
still  due  and  whs  now  payable  out  of  the  rents  and 
profits  of  the  lands  of  Fairfield,  to  the  said  son  of 
Thomas  Wade.  There  were  also  several  judgment 
and  other  creditors  of  the  said  Thomas  Wade,  the 
first  of  whom  was  John  Kelly.  The  said  lands  of 
Fairfield  had  been  held  by  tbe  said  Thomas  Wade 
linder  the  court  at  an  occupation  rent  of  £505  per 


annum,  which  had  been  reduced  to  the  sum  of  £314 
per  annum,  on  account  of  some  necessary  repairs, 
but  his  term  of  it  having  expired  tbe  said  Thomas 
Wade  sought  to  be  again  declared  the  tenant  at  an 
occupation  rent.  This  was  opposed  by  the  creditor 
Kelly,  on  the  grounds  that  Thomas  Wade  was  now 
between  60  and  70  years  of  age,  and  he  and  his  son 
might,  if  inclined,  come  to  some  arrangement  for 
the  payment  of  the  creditors,  and  that  if  they  re- 
fused to  do  so  and  wished  to  defraud  the  creditors, 
the  court  should  not  permit  them  the  indulgence  of 
remaining  in  possession  of  the  premises. 
-  F.  Walsh  for  the  defendant  and  respondent  Thus. 
Wade,  moved  that  William  Brooke,  Esq.,  the  Master 
in  this  cause  and  these  matters,  upon  having  lodged 
in  his  office  an  undertaking  signed  by  said  defend- 
ant and  his  solicitor  to  become  tenant  under  the 
court  to  the  town  and  lands  of  Fairfield,  Stonybat^ 
ter  and  Gortarrah,  commonly  called  and  known  by 
the  name  of  Fairfield,  being  the  town  and  land  of 
Carrowman,  in  the  City  of  Galway,  with  tbe  dwell- 
ing house  and  offices  thereon,  now  in  the  occupa- 
tion of  said  defendant,  may  fix  a  farm  occupation 
rent  to  be  paid  by  said  defendant  for  the  said  lands 
and  premises,  and  that  said  Master  may  be  at  liberty 
to  execute  to  the  said  defendant  a  lease  thereof,  at  such 
occupation  rent  for  seven  years,  pending  this  cause 
and  these  matters,  on  said  defendant  entering  into 
security  by  recognizance,  as  in  such  cases  usual,  or 
in  case  tbe  court  shall  order  said  lauds  and  premises 
to  be  let  by  public  cant^  then  that  the  same  may  be 
let  in  one  lot,  and  that  it  may  be  one  of  tbe  condi- 
tions of  tbe  letting  that  tbe  tenant  shall  be  obliged 
to  enter  into  security  by  recognizance  for  payment 
of  the  rent  of  said  lands  and  premises* 

/?.  M.  AUeti  on  behalf  of  the  creditor  Kelly,  op- 
posed the  motion.  This  was  only  a  collusion  between 
the  father  and  son  to  defeat  the  creditors-  The  an- 
nuity to  Catherine  Wade  was  let  run  in  arrear  and 
then  the  arrears  weie  bequeathed  to  Thomas's 
son,  only  for  the  purpose  of  bringing  them  in 
before  tbe  debts  due  to  the  creditors  of  Thomas 
Wade.  He  was  now  between  60  and  70  years  of 
age,  and  as  Kelly's  debt  was  charged  only  on  the 
life  estate,  unless  some  arrangement  was  now  made 
to  pay  him  bis  demand,  it  would  be  altogether  lost. 
If  Thomas  Wade  and  his  son  were  induced  to  act 
honestly,  tbey  might  insure  Thomas  Wade's  life  and 
pay  the  premium  out  of  the  profits  of  tbe  lands  ; 
if  they  were  not  so  inclined  to  act  honestly,  the 
court  should  not  permit  them  by  means  of  a  collu- 
sion to  retain  possession  of  the  mansion-house,  de- 
mesne, and  lands,  and  all  tbe  enjoyment  of  it,  but 
tbey  should  be  set  up  and  let  by  tbe  court  to  the 
highest  and  fairest  bidder.  This  is  a  Court  of 
Equity  bound  to  do  justice  between  man  and  man, 
and  there  is  no  inflexible  rule  for  permitting  the 
owner  always  to  occupy  the  mansion-house  at  an 
occupation  rent,  especially  when,  as  here,  there  is 
so  large  a  portion  of  the  lands  attached.  If  this 
motion  is  refused*  it  may  be  tbe  means  of  getting 
some  settlement  for  my  unfortunate  client,  who 
otherwise  will  never  get  a  shilling. 

Masteb  of  the  Rolls — It  is  quite  right  in 
this  case  that  the  eldest  son  of  Thos.  Wade  should 
make  some  arrangements  for  tbe  payment  of  these 
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creditors.  Thomas  Wade  should  insure  his  life  for 
the  purpose,  and  then  his  eldest  son  could  have  the 
balance  of  the  £304  a-year  after  payment  of  the 
premium,  and  his  father  and  family  will  have  the 
enjoyment  of  the  premises.  If  no  such  arrange* 
ment  is  made,  I  must  insist  upon  the  strict  rule  of 
law  being  carried  out,  and  the  premises  being  set 
up  and  let.  I  believe  that  I  was  the  first  judge 
here  to  make  the  order  permitting  the  owner  to  occu- 
py the  mansion  house  and  premises  under  the  court 
at  an  occupation  rent ;  but  (hen  I  did  not,  by  so 
doing,  decide  that  this  should  be  always  allowed  in 
every  case.  I  did  not  decide  that  if  the  owner  is  in 
possession  of  500  acres  of  laud,  that  he  should  be 
left  in  possession  of  it  all ;  by  no  means,  and  if  some 
arrangement  is  not  made  for  the  payment  of  the 
creditors  in  this  case,  but  if  the  father  and  son  in- 
sist upon  their  strict  rights,  then  we  must  see  what 
are  their  strict  rights.  It  has  never  been  decided 
that  the  owner  has  any  right  or  is  of  right  entitled 
to  hold  the  mansion-house  and  land  attached  at  an 
occupation  rent.  At  present  I  will  let  this  motion 
stand  over  to  see  if  any  arrangement  will  be  made. 
Let  the  biddings  take  place  in  the  meantime,  but  not 
to  be  confirm^  until  my  further  order. 

Noo.  25. — The  following  order  was  made: — 
*^  It  having  been  stated  to  the  court  and  admitted 
that  the  entire  of  said  lands  and  premises,  in 
the  causes  and  matters  mentioned,  have  been 
sold  for  the  payment  of  debts  affecting  the  in- 
heritance, eicept  the  lands  and  premises  in 
the  notice  mentioned,  and  it  appearing  that 
the  defendant,  Thomas  Wade,  is  tenant  for 
life  of  the  said  unsold  portion  of  the  lands, 
with  remainder  to  his  son,  and  it  appearing 
that  his  said  son  has  a  charge  vested  in  him 
affecting  the  inheritance  of  said  lands  and  pre* 
mises,  such  charge  being  the  arrears  of  a  cer- 
tain rent-charge,  which  arrears  amount  to  about 
£1,900,  and  which  said  arrears  are  payable  out 
of  the  rents  and  profits  of  said  unsold  portion  of 
the  lands  and  premises,  in  priority  to  the  peti- 
tioner John  Kelly's  demand*  whose  judgment  is 
only  a  charge  on  the  life  estate  of  the  said  T. 
Wade,. and  it  being  stated  that  Thomas  Wade 
is  upwards  of  sixty  years  of  age,  and  it  ap- 
pearing to  the  court  that  if  the  lands  and  pre- 
mises in  the  notice  mentioned  were  let  to  the 
said  T.  Wade  for  £314  a  year,  being  the  rent 
paid  by  him  at  the  period  of  the  expiration  of  his 
lease,  no  part  of  the  deinand  -of  said  petitioner 
John  Kelly  would  probably  be  paid,  as  it  would 
take  seven  or  eight  years  to  pay  the  prior  claims 
of  the  said  Thomas  Wade's  son  out  of  the  said 
rent  of  £314,   after  necessary  costs  and  out- 
goings; and  the  court  having  suggested  the 
propriety  of  a  consent  that  an  insurance  should 
be  effected  on  the  life  of  the  said  Thos.  Wade, 
to  secure  the  said  J.  Kelly's  demand,  and  that 
a  portion  of  such  rent  should  be  applied  to  pay 
the  premiums  on  said  policy,  and  as  Mr.  Thos. 
Wade  and  his  son  will  enter  into  no  arrange- 
ment to  secure  said  John  Kelly's  demand,  the 
court  doth  make  no  rule  on  this  motion,  and 
doth  decline  to  set  aside  the  ruling  of  the  Mas- 
ter of  the  8th  November,  lust.;  and  let  the  de* 


fendant  Thos.  Wade  pay  said  petitioner  John 
Kelly  his  costs  of  appearing  on  this  motion 
when  taxed  and  ascertained,  and  refer  it  to  one 
of  the  Taxing  Masters  of  the  court  to  tax  said 
costs.** 


In  be  Coates  and  The  Renewable  Lease* 
HOLD  CoNVBBSioN  AcT. — Jan.  13. 

Renetcable  lease — Fee  farm  grant — Oumer  out  of 
jurisdiction — Reference. 

Where  one  of  sevei^al  owners  of  the  reversion  of  a 
renewable  lease  is  out  of  the  jurisdiction^  it  is  not 
necessary  in  every  case  to  have  an  order  of  re* 
ference  to  the  Master. 

There  were  six  owners  of  the  reversion^  and  one 
was  out  of  the  j'wnsdiction  ;  the  fee-farm  grant 
had  been  executed  by  the  other  five  owners.  The 
interest  in  the  lease  was  small,  and  the  right  to  the 
renewal  ioas  not  disputed.  The.  court  directed 
the  Master  to  execute  the  fee  farm  grant  for  the 
absent  owners  (it  having  been  handed  in  ai  the 
time  andendtfvsed  by  the  Register)  without  a  refer ^ 
ence  as  to  whether  it  was  a  proper  grantt  or  whe* 
ther  the  right  of  renewal  existed;  but  this  was 
done  upon  the  responsibility  of  the  peiitione^'f  and 
to  save  expense. 

This  was  a  petition  under  the  Renewable  Lease- 
hold Conversion  Act,  12  &  13  Vic,  c.  105,  for  the 
purpose  of  having  a  fee-farm  grant  executed  by  the 
Master  for  one  of  several  lessors,  who  was  abroad. 
By  indenture  of  lease  of  the  17th  May,  1793,  Gus- 
tavus  Hamilton  demised .  to  James  Coates  certain 
premises  in  the  town  of  Athlooe,  to  hold  to  the 
said  James  Coates,  his  heirs  and  assigns,  for  the 
three  lives  therein  named»  subject  to  the  yearly 
rent  of  £1  15s.,  with  a  covenant  for  perpetual  re- 
newal upon  the  payment  of  a  peppercorn  renewal 
fine.  All  the  interest  of  the  said  Gustavu;  Hamil- 
ton subsequently  became  vested  in  William  Char- 
les Mitchell  by  right  of  his  wife,  Jane  Sophia,  and 
in  five  other  persons ;  and  all  the  interest  of  the 
said  Jas.  Coates  (the  lessee)  became  vested  in  the 
petitioner,  Charles  A.  Coates.  By  an  indenture 
bearing  date  the  23rd  Novemlv^r,  1852,  and  in- 
tended to  be  made  between  all  the  said  parties  re- 
presenting the  lessors'  interest  on  the  one  party 
and  the  said  Charles  A.  Coates  on  the  other  part, 
in  pursuance  of  the  Renewable  Leasehold  Conver- 
sion Act,  all  the  said  parties  representing  the  les- 
sor granted  to  the  petitioner,  his  heirs  and  assigns 
for  ever,  (by  way  of  fee-farm  grant,)  all  the  pre- 
mises comprised  in  the  said  lease  of  May  17,  1793, 
subject  to  the  rent  and  covenants  therein.  This 
indenture  was  executed  by  all  the  parties  represent- 
ing the  lessor  except  the  said  Wm.  Chas.  Mitchell, 
who  was  resident  in  Australia,  out  of  the  jurisdic- 
tion of  the  court,  and  there  was  no  attorney  or 
agent  in  this  country  competent  to  execute  for  him. 
The  petitioner's  estate  had  been  since  sold  in  the 
Incumbered  Estates  Court,  and  in  order  to  make 
out  title  it  was  necessary  for  him  to  have  said  fee- 
farm  grant  executed  by  the  said  William  Charles 
Mitchell,  or  by  one  of  the  Masters  of  the  court  for 
him.  The  petition  prayed  that  one  of  the  Mas- 
ters of  the  court  might  be  directed  to  execute  said 
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deed  of  2drd  November^  1852,  for  the  said  Wm. 
Charles  Mitchell  so  resident  out  of  the  jurisdictioD 
of  the  coart,  or  that  it  might  be  referred  to  one  of 
the  Masters  to  inquire  whether  the  petitioner  was 
entitled  to  have  a  fee-farm  grant  executed  to  him 
of  the  premises  comprised  in  the  lease  of  1793, 
and  whether  the  deed  of  the  2drd  November,  1852, 
was  a  proper  grant  to  be  executed  by  the  said  Wil- 
liam Charles  Mitchell  ?  and,  if  not,  then  to  settle 
the  terms  of  such  grant ;  and,  if  necessary,  to  no- 
minate a  proper  person  to  be  substituted  for  the 
purposes  of  the  Act  in  all  proceedings  ubder  the 
petition,  in  the  place  of  said  Wm.  Chas.  Mitchell. 
A.  Hickey  moved  the  petition  pursuant  to  notice, 
and  submitted  that  the  court  had  jurisdiction,  under 
the  Renewable  Leasehold  Conversion  Act,  to  direct 
the  Master  to  execute  the  fee-farm  grant  for  and  in 
the  place  of  the  said  William  Charles  Mitchell,  who 
was  resident  out  of  the  jurisdiction,  without  any 
reference  being  directed.  The  interest  in  the  pre- 
mises in  this  case  was  so  small,  and  the  right  of  the 
petitioner  to  the  fee-farm  grant  was  so  clear,  it  hav- 
ing been  already  executed  by  the  ^ve  other  owners, 
this  was  certainly  a  case  for  the  exercise  of  that  ju- 
risdiction. This  right  is  given  by  the  1 7th,  22nd, 
and  :27th  sections  of  the  Act.  The  1 7th  section  first 
provides  that  when  the  owner  of  the  reversion  or 
person  by  whom  such  fee- farm  grant  should  be  made 
is  under  disability  or  out  of  the  jurisdiction,  that 
the  guardian,  trustee,  or  attorney  shall  be  substi- 
tuted in  place  of  such  owner,  to  do  all  acts  which 
the  owner  might  have  done.  Then  the  22nd  section 
provides  that  where  the  right  to  said  fee-farm  grant 
is  disputed,  or  the  person  to  grant  the  same  is  un- 
der disability,  or  out  of  the  jurisdiction,  "  and  there 
be  DO  guardian,  committee  of  estate,  husband,  or 
attorney  respectively  of  such  owner,  competent  to 
act  under  the  provisions  hereinbefore  mentioned," 
or  where  the  owner  is  not  known,  or  there  is  an 
arrear  of  rent,  &c  <<  it  shall  be  lawful  for  the  owner 
of  the  lease  or  under-lease  in  perpetuity  (that  is, 
the  tenant,)  who  has  required  such  grant  or  would 
be  entitled  to  require  the  same,  as  the  case  may  be, 
to  apply  to  the  Court  of  Chancery  in  Ireland  in  a 
summary  way  by  petition,  praying  that  a  grant  may 
be  executed  to  him  under  this  Act."*  The  section 
then  goes  on  to  provide  for  other  cases.  The  fol- 
lowing sections  then  (that  is,  the  2drd,  24th,  25th, 
and  26th,)  provide  for  cases  where  a  right  to  re- 
newal is  disputed  and  reference  to  the  Master  is  ne- 
cessary, and  direct  the  course  to  be  adopted  upon 
such  reference.  Then  comes  the  27th  section,  which 
says  <<  that  it  shall  be  lawful  fur  the  court,  upon  the 
hearing  of  any  such  motion,  made  on  notice  as 
aforesaid,  or  upon  any  application  made  after  the 
confirmation  of  the  report,  where  it  may  seem  fit 
so  to  do,  on  account  of  the  disability,  absence,  or 
refusal  of  any  person  by  whom  the  grant  or  coun- 
terpart respectively  should  be  executed,  or  on  ao- 
count  of  any  such  person  being  unknown  or  unas- 
certained, to  order  that  such  grant  Or  counterpart, 
as  the  case  may  be,  be  executed  by  the  Master  or 
Remembrancer.'*  This  section  would  seem  to  refer 
to  two  classes  of  cases,  one  where  a  petition  is  pre- 
sented on  account  of  the  owner  being  under  disabi- 
lity or  absent,  the  other  the  cases  provided  for  by 


the  2drd  and  following  sections,  viz.  where  a  peti- 
tion is  presented  on  account  of  the  right  to  renewal 
being  disputed,  or  where  a  reference  is  necessary, 
and  it  provides  that  in  either  case  the  court  may 
direct  the  Master  or  Remembrancer  to  execute  the 
fee-farm  grant  It  would  be  too  narrow  a  construc- 
tion to  give  to  this  section  to  say,  that  the  words 
"such  motion"  referred  back  only  to  the  word 
"  motion"  in  the  preceding  26th  section,  which  speaks 
of  a  motion  to  confirm  the  Master*s  report  More- 
over, under  the  2drd  section,  a  very  general  juris- 
diction is  given,  and  upon  the  construction  of  the 
whole  of  the  sections,  we  submit  that  court  is  not 
bound  to  order  a  reference  to  the  Master,  if  there 
is  no  necessity  for  it,  when,  as  here,  there  is  a  plain 
admitted  right  to  the  fee- farm  grant 

Jan,  16 — Master  of  the  Rolls. — 1  have  made 
the  order  in  this  case  for  the  Master  to  execute  the 
fee-farm  grant  under  the  Renewable  Leasehold  Con- 
version Act,  in  the  place  of  Mr.Wm.Chas.  Mitchell, 
who  is  out  of  the  jurisdiction,  but  I  do  so  upon  the 
responsibility  of  the  petitioner.     Upon  the  literal 
construction  of  the  27th  section,  it  would  seem  to 
refer  only  to  the  preceding  section,  and  that  a  re- 
ference was  necessary  in  every  case ;  but,  looking 
to  all  the  sections  of  the  Act,  I  am  inclined  to  think 
that  it  was  not  intended  that  a  reference  is  neces- 
sary to  be  made  in  such  a  case  as  this.     I  shall 
make  the  order  to  execute  the  fee-farm  grant  in  this 
case,  but  I  must  do  so  upon  the  responsibility  of 
the  petitioner,  and  if  I  have  not  authority  under 
the  Act  to  do  so,  it  will  be  a  nullity. 
The  following  order  was  made : — 
**  Let  one  of  the  Masters  of  this  court  in  rotation 
execute  the  deed  dated  the  2drd  November, 
1852,  now  endorsed  by  the  Regbter  for  and 
in  the  name  of  the  said  Wm.  Chas.  Mitchell, 
who  is  resident  out  of  the  jurisdiction  of  the 
court." 


Osborne  v.  Smith. — Jan.  25. 
Practice — Decree — Appeai^Attachment. 
The  Master  of  the  Rolls  has  no  jurisdiction  to  stay 
the  proceedings  under  a  decree  of  the  Lord  Chan- 
cellor, pending  an  appeal  to  the  House  of  Lords. 
Petitioner  having  moved  fir  an  attachment  against 
a  respondent  for  not  executing  a  deed  pursuant 
to  a  decree,  pending  an  appeal  to  the  House  of 
Lords  from  the  decree^  the  motion  was  directed 
to  stand  over,  with  liberty  to  the  respondent  to 
apply  within  a  week  (o  the  Lord  ChanceUor  for 
an  order  to  stay  the  proceedings  pending  the  ap- 
peaL 

There  had  been  a  decree  of  the  Court  of  Chan- 
cery in  this  case,  by  which  the  respondents,  Arthur 
Smith  and  Robert  Carey,  had  been  directed  to  exe- 
cute a  conveyance  to  the  petitioner,  Osborne.  The 
respondents  had  lodged  an  appeal  to  the  House  of 
Lords  from  this  decree,  and  this  appeal  was  still 
pending ;  the  respondent  in  the  meantime  refused 
to  execute  the  conveyance  pursuant  to  the  decree. 

Gayer,  Q.C.  now  moved  for  an  attachment  against 
the  respondents,  Arthur  Sniith  and  Robert  Carey, 
for  their  contempt  in  not  obeying  the  decree  of  the 
Court  of  Chancery  by  executing  the  conveyance  to 

Digitized  by  LjOOQIC 


222 


THE  IRISH  JURIST. 


the  petttioner,  as  directed  by  the  decree,  and  in  pur- 
suance thereof.  In  civil  actions  a  writ  of  error  ge- 
nerally stays  proceedings,  but  this  is  because  the 
record  is  supposed  to  be  in  the  Superior  Court, 
brought  there  by  the  Cliief  Justice  for  the  purpose 
of  being  referred  to ;  but  this  is  not  the  case  in 
Courts  of  Equity.  In  the  case  of  Hugu9nin  v. 
Ba$eley,  (15  Ve«.  182,)  Lord  Chancellor  Eldon 
says,  *'  It  is  settled  by  the  highest  authority,  that 
of  the  House  of  Lords  itself,  that  an  appeal  from 
a  Court  of  Equity  to  that  House  does  not  stay  ex- 
ecution of  the  decree ;  but  it  is  consistent  witii  that 
regulation  that  a  special  application  may  be  made 
either  to  the  House  of  Lords  or  to  the  court  be- 
low, with  this  observation  that  it  is  much  more  ex- 
pedient that  the  application  should,  if  it  can,  be 
made  to  the  House  than  to  the  court  below,  as  the 
order  made  upon  that  occasion  may  be  subject  to 
appeal,  and  it  is  difficult  to  determine  how  far  ap- 
peals may  go."  It  is  here  said  that  the  application 
should  be  made  to  the  court  superior  to  that  in 
which  the  decree  is  made,  but  certainly  the  decree 
cannot  be  stayed  by  an  order  of  a  court  of  inferior 
jurisdi'  tion.  There  has  not  been  any  order  to  stay 
tiie  decree,  and  it  not  having  been  obeyed  by  the 
respondents,  we  submit  we  are  entitled  to  an  attach- 
ment against  them.  M^Nagkten  v.  Boekn^  (1  J.  & 
W.50.) 

«/.  E.  ffabfu — I  do  not  dispute  the  general  doc- 
trine contended  for  here,  that  an  appeal  from  the 
Court  of  Chancery  does  not  stay  the  proceedings ; 
but  then  it  is  qualified  with  certain  limitations,  for 
any  proceedings  under  the  decree  which  would  rec^- 
der  the  appeal  from  it  nugatory  are  always  stayed, 
and  it  is  but  reasonable  they  should  be,  for  other- 
wise what  use  would  be  the  appeal }  for  instance, 
an  order  will  be  made  to  stay  proceedings  to  enforce 
an  answer  pending  an  appeal  to  the  House  of  Lords 
from  an  order  overruling  a  demurrer.  King  of  Spain 
V.  Machado,  (4  Rus.  560.)  [Master  of  the  Rolls — 
The  Court  of  Chancery  may  suspend  the  execution 
of  its  decree  pending  the  appeal,  but  show  me  that 
I  have  any  authority  to  do  so.]  While  the  appeal 
is  pending  it  would  have  the  effect  of  staying  the 
issuing  of  the  attachment.  There  is  a  case  in  point 
in  the  Equity  Exchequer  here,  where  the,  cogrt  re- 
fused to  compel  a  defendant  to  convey  an  estate 
pursuant  to  a  decree,  where  there  was  a  bona  fide 
intention  to  prosecute  an  appeal  against  the  decree, 
and  therefore  refused  an  attachiuent  against  him. 
The  court  will  never  enforce  the  decree  as  to  the 
very  subject  matter  that  is  appealed  from,  for  this 
would  render  it  nugatory.  Gwyntie  v.  Lethbridge. 
(14  Ves.  585) ;  PatUn  v.  Wallace,  (5  I.  E.  R.  309.) 

Master  of  thk  Rolls. — I  am  inclined  not  to 
make  any  rule  on  this  motion  until  an  application 
is  made  to  the  Lord  Chancellor.  The  case  having 
been  heard  before  him,  the  facts  are  in  bis  recollec* 
tion,  and  he  can  best  judge  whether  it  is  right  that 
the  proceedings  should  be  stayed  pending  the  ap- 
peal; and  it  is  clear  that  the  Court  of  Chancery  will 
not  enforce  its  proceedings  in  such  a  manner  as  to 
render  tiie  appeal  nugatory.  The  Court  of  Ex- 
chequer may  be  substantially  right  in  the  course 
adopted  in  the  case  of  Patten  v.  Wallace ;  but  I 
have  no  jurisdiction  to  stay  the  proceedings  under 


the  decree  of  the  Court  of  Chancery.    At  present 

let  the  motion  stand  over. 

The  following  order  was  made : 
Jan.  29. — *<  The  court  doth  declare  that  it  has  not 
jurisdiction  to  stay  the  proceedings  under  the 
decree  of  the  Lord  Chancellor,  pending  the 
appeal ;  and  it  is  accordingly  ordered  by  the 
*  court  that  this  motion  do  stand  over  to  enable 
the  said  Arthur  Smith  and  Robert  Carey 
to  apply  to  the  Lord  Chancellor  to  stay  the 
proceedings,  pending  the  appeal,  with  liberty 
to  the  petitioner  to  bring  forward  this  motion 
again,  if  notice  shall  not  be  served  within  one 
week  from  the  date  of  the  order,  to  move  be* 
fore  the  Lord  Chancellor." 


COURT  OF  QUEEN'S  BENCH. 

Trinity  and  Michaelmas  Terms,  1854. 

[Reported  by  Samuel  V.  Peet,  Esq.,  Barrister^t-Law.] 

Galoby  v.  Great  Southern  ani>  WBeTERw 
Railway  Company. — June  14,  Nov.  10. 
Action  on  the  case — Diversion  of  sublert  aneotii  tea- 
Ufr  course  by  proprietor  of  adjacent  land — Railtcny 
Company — Railway  Clauses  Actf  (S  Vie,  c.  20*J 
— 9  4r  I W  Vic.  c.  exevi,  (looil  and  personal.) 

In  an  action  against  a  railway  company  fof  divert* 
ing  the  loaterfrom  plaintiff's  well^  sunk  in  1835, 
by  remson  of  boring  a  tunnel  or  shaft  in  adjacent 
land,  it  appeared  that  the  tunnel  was  construeied 
within  the  lines  of  deviation  marked  an  the  com" 
pany's  maps  and  plans — but  60  feet  from  the  me- 
dium filum  viflB ;  and  that  no  part  of  Mtf  railway 
or  tunnel  paused  through  the  plaint^ s premises. 
Held,  without  determining  how  for  the  tunnel 
might  have  been  illegally  constructed,  in  case  it 
had  been  made  through  the  lands  of  strangerSf 
that  it  sufficiently  appeared  that  the  tunnel  wsw 
made  by  the  company  in  exercise  of  their  rights 
of  ownership  over  their  own  soil,  and  hence  that 
according  to  the  doctrine  established  by  Aoton  v. 
Blondell,  (12  ilf.  ^  W.  324,)  no  action  could  He 


•  8  Vic  cap.  20,  sec.  13—"  When  in  any  place  it  is  in- 
tended to  carry  tlie  railway  on  an  arch  or  arches,  or  other 
Tiaduct,  as  marked  on  the  said  plan  or  section,  the  biwie 
shall  be  marked  accordingly ;  and  where  a  tunnel  is  marked 
on  the  said  plan  or  section^  as  intended  to  be  made  at  any 
place,  the  same  shall  be  made  accordingly,  unless  the  own- 
ers, lessees,  and  occapiers  of  the  land  in  which  such  tunnel 
is  intended  to  be  made  shall  consent  that  the  same  shall  not 
be  so  made." 

Section  14—''  It  shall  not  be  lawful  for  the  company  t» 
deviate  from  or  alter  the  gradients,  corTeSt  tunnels,  or  other 
engineering  works  described  in  the  said  pUtn  or  section,  ex- 
cept within  the  following  limits,  and  under  the  following 
conditions,  (that  is  to  say,)  It  shall  be  lawful  for  the  com- 
pany  to  make  a  tunnel  not  marked  on  the  said  plan  or  sec- 
tion instead  of  a  cutting,  or  a  viaduct  instead  of  a  solid  em* 
bankment,  if  authorised  by  such  certificate  aforesaid  from 
the  Board  of  Trade." 

Section  15 — "  It  shall  be  lawful  for  the  company  to  de- 
viate from  the  line  delineated  on  the  plans  so  deposited, 
provided,  that  no  such  deviation  shall  extend  to  a  greater 
distance  than  the  limits  of  deviation  delineated  upon  the 
said  plans,  nor  to  a  greater  extent  in  passing  through  a 
town,  village,  or  lands  continuously  built  upon,  than  ten' 
yards  from  the  said  line,"  he,,  &c. 
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far  the  diversion  of  an  underground  water  course^ 
as  the  plaintiff  eould  have  no  right  of  property  in 
thesame^ 

This  was  an  action  of  trespass  on  the  case  for  the 
diversion  of  a  watercourse.  The  declaration  con- 
tained three  counts;  the  first  stated  that  the  plaintiff 
being  seised  and  possessed  of  a  freehold  in  certain 
lands  near  Cork,  sunk  a  pump  thereon  which 
was  supplied  by  certain  underground  streams,  and 
that  defendants  on  the  7th  July,  1848,  wrongfully 
and  injuriously  and  under  a  false  and  colourable 
pretence  of  making  a  railway  by  virtue  of  certain 
Acts  of  Parliament  sunk  in  anotiier  piece  of  ground 
near  thereto  a  shaft  or  tunnel  and  thereby  and  by 
the  continuing  thereof  diverted  and  carried  away 
said  springs  from  supplying  plaintiff's  pump.  The 
second  count  stated  that  plaintiff  was  seised  and 
possessed  of  a  freehold  in  lands  with  the  dwelling 
house  and  pump  thereon,  which  said  pump  was  sup- 
plied with  water  by  certain  underground  springs, 
streams,  and  water  courses,  and  that  the  defendant 
on  the  above  day  wrongfully  sunk  a  shaft  or  tunnel 
in  the  lands,  and  by  continuing  the  same  and  by 
erecting,  putting  down,  and  working  certain  engines 
and  pumps,  and  by  continuing  said  shaA,  tunnel, 
engines  and  pumps,  diverted  and  carried  a  way  said 
springs,  &c,  from  supplying  plaintiff's  pump.  The 
third  count  stated  that  the  plaintiff  was  and  is  pos- 
sessed of  a  certain  close  with  a  dwelling  house  thereon, 
in  which  close  there  was  a  certain  spring  or  well  of 
water,  and  that  the  defendants  wrongfully  drained, 
cut  off,  and  carried  away  said  springs  and  well. 
The  defendants  pleaded,  not  guilty.  The  cause  was 
tried  before  Crampton,  J.  at  the  SpringA8sizes,1864, 
for  the  City  of  Cork,  and  the  jury  found  a  special 
verdict.  Tlie  principal  findings  of  that  verdict  were 
as  follow :  that  the  water  which  supplied  the  pump 
WAi  from  underground  springs  and  streams ;  that 
the  failure  of  the  water  was  caused  by  the  making 
of  the  tunnel  by  the  defendants,  who  were  a  rail- 
way company  incorporated  by  the  9  &  10  Vic  c. 
czcvi,  (local  and  personal)  ;  that  the  railway  was 
skilfully  constructed,  and  that  the  drawing  off  of  the 
water  could  not  be  avoided ;  that  the  tunnel  was 
constructed  within  the  limits  of  deviation  marked  on 
the  company's  maps  and  plans,  but  was  sixty  feet 
from  the  medium  Mum  via;  that  the  tunnel  was 
made  through  land  continually  built  on ;  that  the 
tunnel  was  made  in  a  direction  away  from  the  plain- 
tiffs close ;  that  no  part  of  the  railway  or  tunnel 
passed  through  the  plaintiff^s  premises;  that  the 
water  would  have  been  cut  off  even  if  the  railway 
had  been  made  on  the  line  as  marked;  that  the 
pump  was  sunk  in  1835,  within  twenty  years  before 
the  bringing  of  the  action. 

ff .  Woodroffe^  (with  whom  was  Deasy^  Q,  C.)  for 
the  plaintiff,  argued,  first,  that  where  a  tunnel  was 
marked  out  upon  the  railway  plans,  the  company 
had  no  right  to  deviate  from  the  line  in  question, 
without  the  consent  of  the  owner  of  the  land  in  which 
the  same  was  intended  to  be  made — 8  Vic*  c.  20,  s. 
13;  secondly,  that  assuming  such  a  right  of  deviation 
existed,  such  deviation  could  not  in  a  case  like  the 
present  be  m6re  than  ten  yards  from  the  line  described 
en  the  maps,  inasmuch  as  the  ground  overhead  was 
continuously  built  upon— 8  Vic.  c.  28,  sec.  15 ;  and 


thirdly,  that  even  assuming  that  the  company  had  a 
right  to  deviate  as  they  had  done  in  the  present  case, 
the  plaintiff  was  entitled  to  compensation  for  the 
injury  he  had  sustained.  The  special  Act  for  in- 
corporating this  company,  9&  10  Vic.  c  cxcvi,  does 
not  give  any  greater  powers  than  those  contained  in 
the  Consolidation  Acts.  The  East  and  West  India 
Docks,  Sfc.  Railwatf  Company  v.  Gather  (Z  Mac  & 
Gor.  163,)  decides  that  the  provisions  of  these  Acts 
must  be  construed  strictly  against  the  company. 
Have  the  company,  therefore,  the  power  to  make  a 
tunnel  not  marked  on  these  plans,  in  place  of  one 
so  marked?  There  ought  to  be  no  deviation  at  all. 
The  only  allowance  to  make  such,  when  not  marked 
on  the  plans,  is,  when  it  is  made  in  lieu  of  a  cutting, 
and  even  then,  only  by  permission  of  the  Board  of 
Trade— sec.  14.  The  13th  and  14th  sections  taken 
together,  clearly  prohibit  any  deviation.  This  ques- 
tion has  been  closed  by  authority.  Little  v.  New- 
party  Abergavenny  v.  Hereford  Railway  Company, 
(22  L.  J.,  C.  B.  39  ;  8  c.  12  Q.  B.  752.)  However, 
whether  in  the  construction  of  a  tunnel  a  railway 
company  have  or  has  not  a  right  to  deviate,  that  de- 
viation ought  not  to  exceed  ten  feet  under  present 
circumstances.  This  sufficiently  appears  by  section 
15,  as  it  is  found  by  the  special  verdict  that  the  lands 
above  the  tunnel  were  continuously  built  upon. 
Lastly,  assuming  that  Acton  v.  Blundell,  (12  M.  & 
W.  324,)  is  law,  no  right  of  action  would  accrue 
as  between  neighbour?hg  proprietors  for  the  sub- 
traction of  subsoil  water,  but  we  deny  that  the  de- 
fendants here  are  neighbouring  landowners  within 
the  meaning  of  that  case.  [Lefroy,  C  J. — The 
plaintiff  here  can  only  recover  by  the  strength  of 
his  own  title.]  Possession  is  a  sufficient  title  against 
a  wrong  doer.  \^Moore,  •/. — Had  the  plaintiff  ever 
possession  of  the  subsoil  water  ?]  The  verdict  finds 
that  he  had  it.  [Moore,  •/. — As  soon  as  it  came 
into  his  well  he  might  have  had  possession.]  [He 
also  cited  the  following  authorities :  Beardmer  v. 
The  London  and  No7th  Wettem  Railway,  (1  Hall 
k  T wells,  175);  Rowsden  y.  Manchester,  Sfc.  Rail- 
way Company,  (I  Exch.  721);  Davis  v.  Meyers, 
(17  Law  Times,  804);  Gray  v.  The  Liverpool  and 
^ury  Railway  Company,  (4  Railway  Cases,  241) ; 
Mouchet  V.  The  Great  frestern  Railway  Company^ 
(1  Railway  Cases,  575) ;  Mason  v.  Hilly  (5  B.  and 
Ad.  19.)] 

FP.  H.  Hartigan  and  R.  Long/SeH  Q.  C^  for  thd 
defendants.^.The  defendants  are  clearly  entitled  to 
have  judgment  upon  this  special  verdict,  both  with 
reference  to  their  rights  under  the  statute  and  their 
rights  at  Common  l^aw.  The  special  verdict  finds 
that  this  tunnel  was  constructed  within  the  limits  of 
deviaUon.  The  Idth  section  was  intended  merely 
to  limit  the  company  to  the  execution  of  the  parti- 
cular description  of  work  specified  upon  the  plans 
or  sections,  and  did  not  mean  to  take  away  the 
power  of  making  lateral  deviations.  At  all  events 
there  is  nothing  upon  the  face  of  this  |pecial  verdict 
to  show  that  the  company  did  not  obtain  the  consent 
of  the  owners  of  the  land  through  which  the  tunnel 
was  made,  and  the  burthen  of  the  proofof  that  fact  did 
not  lie  with  the  company.  Abraham  v.  The  Great 
Northern  Railway  Company,  (20  L,  J.,  Q.Bn  822.) 
The  company  were  not  bound  not  to  deviate  beyond 
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ten  feet  in  this  case,  as  the  tunnel  did  not  pass 
through  lands  continuous!}'  built  upon,  but  under^ 
which  word  is  used  in  every  other  seel  ion  which  re- 
fers to  a  tunnel.  The  deviation  being  rather  bene- 
ficial than  otherwise,  there  is  no  right  to  oomplain. 
It  was  for  the  protection  of  the  owners  of  the  ad- 
joining lauds,  who  do  not  complain,  that  these  clauses 
were  passed.  Walford  on  Railways,  77.  Lee  v. 
MUner,  (2  Y.  &  C.  620)  ;  Doe  v.  Bri^  and  Exe- 
ter Railway  Companyy  (6  M.  &  W.  320-43.)  The 
16th  sec.  authorized  the  company  to  divert  streams 
and  watercourses  in  the  execution  of  the  works,  and 
provides  that  the  damage  sustained  by  parties  inte- 
rested in  the  execution  of  the  powers  of  the  Act 
shall  be  compensated  in  the  manner  provided  by 
that  Act  and  the  special  Act.  The  plaintiff  should, 
therefore,  have  applied  for  compensation  in  this 
case  if  he  had  suffered  any  injury  under  the  Rail- 
ways' and  Lands'  Clauses  Act.^ — London  and  North 
Western  Company  v.  Bradley ^  (6  Hail.  Cas.,  551.) 
However,  at  common  law  no  action  would  have 
lain  for  the  alleged  injury.  The  exhausting  of  un- 
derground springs  by  means  of  operations  carried 
on  in  their  own  lands,  and  so  preventing  same  sup- 
plying tlie  puinp  of  another  neighbouring  proprie- 
tor, gives  no  right  of  action  to  the  latter.-^-ilc/on 
V.  BtundeU,  (12  M.  &  W.  324)  ;  there  it  was  held, 
tiiat  the  owner  of  land  through  which  water  flows 
in  a  subterraneous  course  has  no  right  or  interest 
in  it  which  will  enable  him  to  maintain  an  action 
against  a  landowner  who,  in  carrying  on  mining 
operations  in  his  own  land  in  the  usual  manner, 
draws  away  the  water,  and  makes  his  well  dry.  In 
this  case  the  plaintiff  had  acquired  no  prescriptive 
right  to  his  well*  for  the  verdict  finds  that  it  was  sunk 
in  1835,  within  twenty  years  before  the  bringing  of 
the  action.  Now,  this  company  are  proprietors,  or 
at  least  are  entitled  to  the  same  protection  \  for  it 
must  be  presumed,  upon  the  facts  stated  on  the 
special  verdict,  that  the  company  are  proprietors, 
and  made  the  tunnel  on  their  own  ground,  or  that 
they  made  it  with  the  consent  of  the  owners  of  the 
soil.  We  are  not  driven  to  prove  our  title.  Abra- 
ham v.  Great  Nortfiem  Raitway  Company.  A  title 
may  be  acquired  by  acquiescence.  ISaet  India  Co. 
V.  VincenU  (2  Atk.  81);  Greenhi^h  v.  Manchester 
and  Birmingham  RaUway  Company^  (7  M^  and  S. 
785.)  Possession  of  the  company  was  a  sufficient 
proof  of  title.  Dytony.  ColUck,  (5  H.  &  Aid.  600.) 
rrhey  also  cited  Smith  v.  Kenrick,  (7  Q.  B.  546); 
JDickenson  v.  Grand  Junction  Railway  Company^ 
(7  Exch,  282) ;  Williams  v.  East  India  Company^ 
(3  Bast.  192);  Watkins  v.  Great  Northern  Railway 
Company^  (15  Jur.  1027  ;  s.  c.  20  L.  J.  Q.  B.  391.) 
Deasy,  Q.C»  in  reply. — The  plaintiff  is  placed  in 
this  di£Bculty— suppose  that  he  sought  compensa- 


tion under  the  statutes,  he  would  be  told  that  the 
deviation  in  .the  making  of  the  tunnel  had  been 
contrary  to  the  terms  of  the  Act,  and  thus  far  that 
the  provisions  of  the  statutes  for  the  purpose  of 
obtaining  compensation  did  not  apply.  The  entire 
argument  in  favour  of  th^  deviation  here  must  de- 
pend upon  the  1 5th  section,  which  refers  to  lateral 
deviations,  as  the  11th  section  does  to  vertical  de- 
viations. If  the  15th  section  does  not  apply  to  a 
tunnel,  there  is  no  power  in  such  a  case  to  deviate 
ai  all ;  if  it  do,  such  powers  must  be  confined  to 
the  strictest  limits,  and  which  limits  have  been  ex- 
ceeded. It  has  not  been  shown  in  tbepresent  case  that 
at  common  law  the  defendants  were  clothed  with 
any  proprietary  right.  Independently  of  the  Act 
of  Parliament  they  had  no  power  to  purchase  land, 
and  it  cannot  be  presumed  that  they  did  the  acts  in 
question  in  the  exercise  of  their  Parliamentary 
powers.  Acton  v.  Blundell  does  not,  therefore^ 
protect  them.  If  they  rely  on  their  proprietary 
rights,  they  liave  exceeded  their  right  to  acquire 
property ;  if,  on  the  other  hand,  they  rely  on  the 
protection  of  the  Act  of  Parliament,  they  have  ex^ 
ceeded  its  terius^ 

Cur,  adv.  vulL 
Nov.  10. — Lefrot,  C.  J.  now  delivered  the  judg- 
ment of  the  court. — This  case  must  be  decided 
irrespective  of  the  Acts  of  Parliament  authorizing 
the  making  of  this  railway.  By  these  authority 
has  been  given  to  the  company  to  purchase  land  of 
the  owners,  but  this  right  of  purchase  is  conferred 
only  with  reference  to  the  lands  immediately  ad« 
joining  the  proposed  line  of  railway.  Therefore, 
inasmuch  as  the  cause  of  action  here  doea  not  re- 
late to  what  was  done  to  the  lands  immediately  ad- 
joining, those  provisions  of  the  Act  of  Parliament 
cannot  be  brought  to  bear  upon  this  case*  Second- 
ly, if  authority  be  given  to  a  railway  coo^any  to 
run  a  railway  tunnel  through  the  lands  of  another, 
that  authority  must  be  strictly  construed  and  exer- 
cised according  to  the  strict  interpretation  of  the 
provisions  of  the  Act.  But  what  has  taken  place 
here  is  unaffected  by  that  portico  of  the  Act,  for 
the  excavation  was  not  made  through  the  lands  of 
others  under  the  authority  of  the  Act,  but  in  their 
own  lands  by  virtue  of  tlieir  individual  ownership. 
The  action,  therefore,  being  one  for  the  diversion  of  a 
subterraneous  watercourse,  the  principle  of  the  case 
of  Acton  v.  Blundell  applies  to  the  present,  and 
the  action  accordingly  cannot  be  sustained,  as  the 
act  of  the  company,  by  which  the  subterraneoua 
water  was  diverted,  was  done  in  the  exercise  of 
their  right  of  ownership  over  their  own  property. 
Judgment  must  accordingly  be  given  for  the  com- 
pany. 

Judgment  fot  dejendants. 
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ROLLS  COURT. 

rRaportdd  by  Bichabd  W.  Gamblb,  Esq,,  Barrister- 
ftt-Law.*] 

Ibvine  v.  Dx  Rtthbb« — Jan.  29. 
PracHee  •—  CauM  PeiUion — Amendment — Setting 

down  came — Coste. 
A  cauee  peiilion  JUed  in  1854  was  allowed  to  be 
amended  by  Hating  ihe  death  ofA^a  respondentf 
in  1850  intestate  f  and  that  S  as  his  heir-at-law  was 
heir-at-law  of  the  mortgagee^  €knd  as  such  claimed 
to  be  entitled  to  part  of  the  fund  in  courts  and  by 
naming  him  as  a  respondent.     The  time  being 
about  to  expire  within  which  the  cause  could  be  set 
down^  the  notice  of  motion  asked  that  it  should  be 
retained  Jbr  a  longer  time*      This  was  refused 
with  costs. 
A  P£TiTroN»  ID  the  nature  of  a  petition  of  revivor, 
had  been  filcdMn  this  case,  on  the  7th  of  July,  1854, 
whereby  it  appeared  that  there  had  been  a  bill  filed 
in  1811  to  raise  the  amount  of  two  mortgages,  and 
the  petitioner  prayed  that  he  might  be  entitled  to  have 
Che  benefit  of  the  final  decree  made  in  the  cause  in 
Ihe  year  1815,  and  that  he  might  be  declared  enti- 
tltled  to  the  amount  now  standing  to  the  credit  of 
the  cause,  and  that  the  l^ds  might  be  sold  for  pay-  ' 
inent  of  the  petitioner's  demand  on  foot  of  the  said  | 
two  mortgages  and  of  five  judgments,  and  that  the 
receiver  might  be  directed  in  the  meantime  to  pay 
ihe  rents  of  the  lands  to  the  petitioner.     This  peti- 
tion had  been  filed  in  pursuance  of  an  order  of  the 
8th  of  May,  1854,  directing  the  petitioner  to  revive 
the  original  suit  within  one  month.     It  appeared 
from  the  respondent's  affidavit  that  the  receiver,  who 
had  been  appointed  over  the  lands  at  the  commence- 
ment of  the  suit,  had  never  passed  any  account  until 
he  was  forced  to  do  so  in  November,  1853,  nearly 
thirty  years,  and  that  he  had  in  the  meantime  paid 
larffe  sums  of  money  to  the  petitioner  without  any 
otSbt  of  the  court.    The  receiver  had  also  been 
directed  forthwith  to  vouch  his  account,  and  proceed 
to  pass  the  same.      The  petitioner  claimed  to  be 
entitled  to  set  all  the  sums  paid  to  him  by  the  re- 
ceiver against  the  interests  due  on  foot  of  his  secu- 
rities. 

iiekey  moved  that  the  petition  in  this  matter  be 
retained  for  one  month  after  the  passing  of  the  re- 
ceiver's account  in  the  cause  of  Irvinge  v.  Walker^ 
DOW  pending  in  the  Master's  office,  and  that  the 
petitioner  may  be  at  liberty  to  amend  the  petition 
in  this  matter  by  stating  as  follows  ?  "  Petitioner, 
by  way  of  amendment,  showeth,  that  William  Henry 
Braxier  Walker  departed  this  life  in  or  about  the 
year  1850  tntesUte^  leaving  W.  H.  Wallcer,  his 
eldest  son  and  heir-at-law,  who  is  accordingly  heir- 
at-law  of  the  said  Richard  Walker,  the  mortgagee, 
and  as  such  claims  to  be  interested  in  the  sum  of 
£218  Is.  7di,  and  your  petitioner  names  the  said 
W.  H.  Walker  as  respondent  thereto.*^  Ai  the  pe- 
titioner had  now  revived  the  suit  pursuant  to  the 
order,  he  should  not  be  forced  to  proceed  with  it 
until  the  reoeiver's  aooount  had  been  Inquired  into. 
The  receiver  had  been  guilty  of  gross  n^lect  in 
not  passing  his  account  fitf  M.years,  but  that  is  not 
the  fault  of  the  petitioner.    "SiAmo  Terms,  within 


which  the  petition  should  be  set  down  for  hearing, 
had  not  yet  elapsed,  but  we  make  the  application 
beforehand,  to  retain  it,  that  it  may  not  be  dis- 
missed. As  to  the  amendment  which  we  seek»  we 
are  entitled  to  it. 

Deasy,  Q.  C.  (with  him  Beytagh.) — Tlie  course 
taken  by  the  petitioner  here  is  only  for  the  purport 
of  delay.  The  order  of  the  8th  day  of  May  was  an 
order  to  revive  the  old  suit  within  one  month. 
It  was  not  filed  within  a  month,  and  we  moved  to 
dismiss  it,  and  it  was  then  filed  before  the  motion 
came  on.  Petitioner  should  not  now  get  a  further 
delay,  by  being  permitted  to  retain  the  petition. 
We  raise  the  question  of  the  Statute  of  Limitations 
as  a  bar  to  the  petitioner's  claim.  Moreover,  there 
is  no  rule  or  order  giving  the  court  power  to  retain 
a  petition  before  it  has  been  actually  dismissed,  the 
authority  given  is  to  reinstate  a  petition  which  had 
been  dismissed  for  want  of  prosecution.  The  fault 
of  the  receiver  not  having  been  made  to  account  is 
altogether  that  of  the  petitioner. 

Mastbr  or  THB  Rolls. — I  will  permit  the  pe- 
titioner to  amend  his  petition  as  required  by  the 
notice,  but  cannot  allow  any  further  time  for  setting 
down  the  cause.  The  receiver  has  not  accounted 
for  33  years,  and  if  this  matter  is  not  brought  to  a 
hearing,  it  would  be  impossible  to  say  how  many 
more  years  he  might  be  without  accounting.  Sinc^ 
the  petitioner  has  asked  by  his  notice  for  more  than 
he  is  entitled  to,  he  must  pay  the  respondent  the 
costs  of  the  motion. 

The  following  order  was  made  :— 
*<  Let  the  petitioner  be  ^t  liberty  to  amend  the 
petition  in  this  matter  without  in  any  manner 
altering,  erasing,  or  interlining  the  said  peti- 
tion as  now  verified  by  stating  by  way  of 
amendment  at  foot  of  said  petition,  and  after 
the  affidavit  to  verify,  or  by  endorsing  thereon 
the  said  recited  amendment,  and  let  the  data 
of  such  amendment  be  stated  at  the  heading 
thereof,  and  let  the  Deputy  Keeper  of  the 
Rolls  place  in  the  margin  of 'such  amendment 
a  new  title  to  the  cause  petition  in  accordance 
with  said  amendment;  this  order  not  to  autho- 
rise the  petitioner  to  omit  to  set  down  the  cause 
on  or  before  the  last  day  of  this  Term,  accord- 
ing to  the  general  orders  of  the  court,  and  let 
the  petitioner  pay  the  respondent  the  costs  of 
the  motion,  when  taxed  and  ascertained,  and 
refer  it  to  one  of  the  Taxing  Masters  of  this 
court  to  tax  the  said  costs. 


COURT  OF  QUEEN'S  BENCH. 

Eastbr  ahp  Michaslm At  Tb&ms,  1854. 

[B^ported  liy  Samuil  V.  Pbbt,  Esq.,  Barritter-at-Law.] 

Kbllt  tf.  MoLONT. — Aprit  24»  iVbv.  7. 

Ofice-^Butter  Taster-^  Anne,  c  14,  /r— 52  G. 

3,  c.  134 — Special  cau. 

The  52  Geo.  3,  cap.  134,  sec.  2,  dqee' not  create  or 
regulate  two  distinct  and  itidependent  oMces  of 
weighmaster  and  taster  of  butter,  but  the  tatter  i$ 
wwrdy  a  Junction  of  the  former  ofjUse. 

Qussre,  wk/ethsT  the  ojfiee  of  weyg^hmaster  cf  butter 
under  the  last  mentioned  Act,  iedisttnct  from  that 
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of  public  weighmatter  ci*eated  by  the  4th  Ann$y 
cap.  14,  It. 
The  Court  will  refuse  to  entertain  a  merely  specu^ 
lative  question  referred  to  them  by  way  of  special 
case. 

This  was  an  action  on  the  case  for  usurping  the 
office  of  taster  of  butter  in  the  borough  of  Sligo* 
The  defendant  pleaded  the  general  issuer  snd  the 
following  special  case  was  then  stated  by  the  parties 
for  the  opinion  of  the  court :  By  the  52nd  Geo. 
d»  chap.  104,  sec.  2,  it  was  enacted  that  before  the 
1st  March,  1813,  in  eyery  city  and  town  corporate 
in  Ireland,  the  chief  magistrate  and  aldermen  or  the 
chief  magistrate  and  burgesses,  when  there  are  no 
aldermen,  should,  under  the  seals  of  their  respective 
corporations,  where  there  should  not  be  a  public 
weighmaster  appointed  under  any  Act  or  Acts,  or 
where  any  vacancy  should  happen  before  the  said 
1st  day  of  March,  1813,  nominate  and  appoint  some 
one  or  more  discreet  and  skilful  person  or  persons 
to  be  a  public  weighmaster  or  joint  public  weigh- 
master and  taster  or  tasters  of  butter  in  and  fbr  each 
city  and  town  corporate.   The  borough  of  Sligo  was 
then  and  is  a  town  corporate,  but  at  the  time  of  the 
said  Act  of  the  52nd  Geo.  8,  c.  134»  Owen  Wynne 
was  acting  as  weighmaster  of  butter  for  said  town. 
Before  and  up  to  and  at  the  time  of  the  passing  of 
the  Act  of  Parliament  passed  in  the  session  of  the 
Parliament  of  Ireland  bolden  in  the  4th  year  of  the 
reign  of  Queen  Anne,  and  entitled  *<  An  Act  for 
regulating  the  weight  used  in  this  kingdom,  and  that 
sak  and  meal  shall  be  sold  by  weight,"  the  tolls  and 
customs  of  the  borough  of  Sligo  and  of  the  fairs 
and  markets  thereof^  were  the  property  of  and  be- 
longed to  the  ancestors  of  the  said  Owen  Wynne, 
and  had  devolved  upon  and  were  the  property  of 
Owen  Wynne,  the  father  of  the  said  Owen  Wynne, 
and  so  continued  until  the  period  of  his  death,  when 
the  same  devolved  on  the  said  Owen  Wynne,  and 
so  continued  to  the  period  of  his  death,  when  the 
same  devolved  upon  John  Wynne,  and  have  since 
been  and  still  are  the  properties  of  the  said  John 
Wynne,  the  said  Owen  Wynne  so  being  the  owner 
of  said  tolls  and  customs  before  and  at  the  time  of 
the  passing  of  said  Act  of  52  G.  3,  filled  the  office 
of  weighmaster  of  said  borough  of  Sligo  under  the 
said  Statute  of  Anne,  and  in  addition,  the  following 
entry  appears  in  the  books  of  said  corporation,  au- 
thenticated by  their  common  seal :  ^  Borough  of 
Sligo,  to  wit,  (seal.)    James  Soden  having  resigned 
the  situation  as  weighmaster  of  Sligo,  we  do  appoint 
and  elect  Owen  Wynne,  £sq.,  as  weighmaster  in 
the  said  town  of  S1igo»  Given  under  our  hands  and 
seal  the  30th  day  of  June,  ld08«    James  Soden, 
Provost.  O.  Wynne,  Robert  Manly»  James  Bulteel, 
William  C.  Armstrong,  Thomas  Holmes,  Aleiiander 
M*Creery,  Edward  B.  Ayres.**     He  continued  to 
fill  the  office  of  weighmaster  and  perform  the  duties 
thereof  without  intermission  until  his  death,  which 
took  place  in  the  month  of  December,  1841.    In 
the  books  of  the  corporation  of  Sligo  the  following 
entry  occurs,  authenticated  with  the  oorporate  seal. 
«  Borough  of  Sligo,  to  wU,  (ee^l)  At  a  meeting  held 
on  the  27tb  day  of  February,  1813;  pursuant  to 
notice,  a  letter  hereto  anne:i^  of  which  the  follow- 


ing is  a  copy,  was  read  *  Being  doable  to  attend  at 
a  meeting  of  the  corporation  of  Sligo  to-morrow 
on  account  of  illness,  I  hereby  depute  O.  Wysine, 
Esq.,  one  of  the  burgesses  of  said  borough,  to  act 
as  provost  during  my  confinement    Feb.  25,  1813, 
T.  Sodon,  Provost.'   .Owen  Wynne,  Esq.,  having 
accordingly  taken  the  chair,  Mr.  James  Davidson 
was  proposed  to  be  appointed  taster  of  butter  for 
this  borough,  pursuant  to  the  Act  of  the  52nd  Geo. 
3,  for  the  better  regulation  of  the  butter  trade. 
Resolved— That  the  said  James  Davidson  be  and 
he  is  hereby  a|>pointed  taster  of  butter  for  the  said 
borough.     Witness  our  hands,  February  27,  1813. 
Owen  Wynne,  Deputy -Provost.    Thomas  Holmes, 
W.  C.  Armstrong,  Samuel  Bulteel,  Alexander  M»- 
Creery."     Mr.  Davidson  being  so  appointed  acted 
as  butter  taster  for  the  borough  of  Sligo  until  the 
year  1842,  when  he  resigned  said  office.     On  the 
26th  of  February,  the  following  entry  occurs  in  the 
corporation  book,  and  is  authenticated  by  the  cor- 
porate seal.  "  Borough  of  Sligo,  to  wit,  (seal.)    We, 
the  provost  and  free  burgesses  of  said  borough,  be- 
ing duly  summoned  and  this  dav  assembled  at  the  ^ 
town  of  office  in  the  said  boroughs  do  hereby  unani- ' 
mously  appoint  William  Thomas  butter  taster  for 
this  borough,  pursuant  to  the  Act  of  the  52nd  G. 
3,  for  the  better  regulation  of  the  butter  trade. 
Given  under  our  hau^s  and  the  seals  of  the  corpo- 
ration this  26th  September,  18f42.    W.  Faussett, 
Provost.    J.  Wynne,  C.  Hamilton,  H.  Faussett, 
W.  W.  Wynne,  H.  H.  Slade,  O.  Wynne,  B.  Car- 
ter."  Mr.  Thomas,  being  so  appointed,  acted  as  butter 
taster  for  the  Borough  of  Sligo  until  the  year  1850, 
when  he  resigned  said  office.     On  the  27th  of  May, 
1850,  the  present  plaintiff  was  appointed  by  the 
present  corporation  to  the  office  of  butter  taster  by 
an  appointment  by  the  present  corporation  in  the 
following  words :  «  Sligo,  Town  Council,  Ma^  27, 
1850,  We,  the  Mayor,  Aldermen,  and  Councillors 
of  the  Borough  of  Sligo  in  council  assembled,  for 
the  purpose  of  electing  and  appointing  a  person  or 
persons  to  be  taster  of  butter  in  the  said  borough, 
having  been  first  for  that  purpose  duly  summoned, 
do  hereby  nominate,  constitute,  and  appoint  Thos; 
Kelly,  Esq.,  of  Sligo,  taster  of  butter  in  and  for  said 
Borough  of  Sligo,  in  pursuance  and  execution  of 
the  powers  vested  in  us,  under  and  by  virtue  o^^® 
several  statutes  in  such  case  made  and  provided. 
Given  under  our  hands  and  the  seal  of  the  fotpo- 
ration  this  27th  day  of  May,  1850.  Andrew  Walker, 
sen..  Alderman,  Chairman;  Isaac  Cordukes,  Alder- 
man;  T.  H.  Williams,  Alderman ;  Henry  Gomian, 
T.  C. ;  James  Harpur,  T.  C. ;  Moses  Mands,  r.C.; 
Michael  Connolly,  T.  C;  Thomas  Hudson,  T.  (. .; 
E.  H.  Verdon,  T.  C;  Edmiind  Rochford,  Town 
Clerk ;  (seal)."     The  defendant  claims  to  act  as  but- 
ter taster  of  the  Borough  of  Sligo,  under  an  appoint- 
ment from  Mr.  John  Wynne,  made  af^eryi^^lJ^^i' 
nation  of  Thomas  and  before  the  plamtirs  saia 
appointment,  and  he  denies  the  right  of  the  corpo- 
ration  to  appoint  the  plaintiff  to  the  office  he  holds. 
It  is  admitted  that  he  was  so  appointed  by  Mr.  John 
Wynne,  and  that  he  is  entitled  to  the  office  if  Mr. 
John  Wynne  had  power  to  make  such  appointment, 
or  if  the  corporation  had  no  legal  right  to  appoint 
the  plaintiff  to  the  office  of  butter  taster.     Said  Mr 
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John  *Wynne,  under  whom  the  defendant  claimed, 
IS  the  owner  of  the  tolls  and  markets  of  the  Borough 
of  Sligo,  and  is  also  and  has  been,  since  the  death 
of  said  Owen  Wynne,  the  weighmaster  of  the  bo* 
rough  under  the  statute  4  Anne,  c.  14.  He  is  also 
acting  weighmaster  of  butter  for  safd  borough,  un* 
der  an  appointment  made  by  the  old  or  former  cor* 
poration^  on  the  1 8th  day  of  April,  1842,  and  which 
^as  made  under  the  following  circumstances.  After 
the  death  of  Owen  Wynne  aforesaid,  in  the  year 
1641,  Mr,  John  Wynne  as  weighmaster  of  the  bo- 
rough under  the  statute  4  Anne,  cap.  14,  acted  as. 
iteighmaster  of  butter.  He  appears  by  the  books 
c^  the  old  corporation  of  said  borough  to  have  been 
afterwards  appointed  weighmaster  of  butter  by  the 
fbtlbwing  writing  or  minute,  which  is  duly  authen- 
ticated by  the  corporate  seal  of  the  said  borough  ; 
"Borough  of  Sligo,  to  wit.  We,  the  PrOTOSt  and 
free  burgesses  of  this  borough^  being  duly  summon- 
ed, and  this  day  assembled  at  the  Town  Office  in 
said  borough,  do  unanimously  nominate,  constitute, 
and  elect  John  A.  Wynne,  Esq^  to  be  the  public 
weighmaster  and  inspector  in  and  for  the  town,  port, 
and  markets  of  Sligo  fbr  the  weighing  of  grain,  but- 
ter, hides,  tallo\«;  And  all  other  commodities,  in  the 
room  of  the  late  OWeti  Wynne,  Esq.,  deceased.  As 
witness  our  hands  iind  the  seal  of  the  corporation 
this  18th  day  of  April,  1642.  Wm.  Faussett,  Pro- 
vost ;  Bi  Carter,  R;  B.  Wynne,  Owen  Wynne,  John 
Ormsby,  W.  W.  Wynne,  H.  H.  Slade,  Henry  Faus- 
sett." The  defendant  contends  that  the  corporation 
have  no  right  to  the  office  of  butter  taster  at  all, 
and  that  the  plaintiff  has  no  right  to  that  office  un- 
der their  appointment ;  that  the  said  John  Wynne, 
in  right  either  of  hia^^efflcfe  of  weighmast^  under  the- 
statute  of  4  Anne,  c.  14,  or  of  weighmaster  of  butter 
under  the  appoiRtment  of  the  18th  day  of  April, 
1842,  is  the  taster  of  butter,  and  entitled  either  to 
perform  the  duties  of  that  office  in  person,  or  to 
appoint  another  person  to  perform  those  dutiea  of 
that  office  in  person,  or  to  appoint  another  person 
to  perform  those  duties,  or,  at  all  events,  that  even 
if  the  office  of  weightiiaster  of  butter  and  taster  of 
butter  are  distinct  offices,  yet  that  the  right  of  ap- 
pointing the  taster  either  doe8  not  exist  anywhere 
or  is  in  th»  weigbvAaster  for  the  time  being,  and 
consequently  was  tn  said  John  Wynue  when  he  so 
appoiiited  the  d^fendant^  It  hath  been  consented 
to  and  agreed  upon  that  the  fkct  of  the  defendant 
aetiDg  as  bnfter  tiister  for  the  borough  of  Sligo^ 
after  the  appointment  of  the  plaintiff  by  the  corpo- 
ration, shall  be  adftittted,  and  that  do  question' shall 
be  raised  in  this  case  except  as  to  the  respective 
rights  of  the  corporation  of  Sligo,  and  Mr.  John 
Wynne,  tp  appoint  the  butter  taster  of  the  borough 
.  ofSHgo.  The  question  arising  out  of  the  said  facrs, 
and  humbly  submitted  foi*  the  opinion  of  the  court, 
is,  whether,  under  the  efbreseid  circumstances^  the 
corporation  of  Sligo  had  a  right  to  appoint  to  thd 
office  of  taster  of  butter  for  the  borough  of  Sligo, 
at  the  time  they  so  appointed  the  plaintiff  to  that 
office.  If  the  court  shall  be  opinion  that  the  cor* 
poration  were  so  entitled  to  appoint  said  plaintiff, 
and  that,  under  the  circumstances  aforesaid,  the* 
plaintiff  is  entitled  to  maintain  this  action  that  there 
shall  be  a  verdict  entered  for  the  plaintiff  for  six 


pence  damages  and  six  pence  costs,  and  that  if  the 
court  shall  be  of  opinion  either  that  at  the  date 
of  the  plaintiff's  appointment  to  the  office  of 
butter  taster  was  legally  full,  or  that  the  right  of 
appointment  thereto  belonged  to  said  Mr.  John 
Wynne,  or  that  no  such  right  existed  in  the  corpo- 
ration, or  that,  under  the  circumstances  aforesaid, 
the  plaintiff  is  not  entitled  to  maintain  this  action, 
then  there  shall  be  a  verdict  entered  for  the  defen- 
dant with  6d.  costs. 

A  special  case  had  likewise  been  agreed  upon  in 
the  cause  of  KeUyv,  Wynne,  in  which  the  point  raised 
was  respecting  the  question,  whether  the  appoint- 
ment of  weighmaster  of  butter  for  the  borough  of 
Sligo  was  a  distinct  and  separate  office  from  that  of 
weighmaster  of  Sligo  under  the  4th  Anne,  c.  14,  or 
was  included  in  the  latter,  and  whether,  assuming  the 
former  to  be  a  distinct  office,  the  patronage  of  that 
office  was  vested  in  the  corporation  of  Sligo.  The 
latter  case  was  argued  before  Kelly  v.  Moloney,  and 
stood  for  judgment  until  that  case  should  have  been 
heard.  During  its  argument,  however,  the  court  were 
incidentally  apprised  that  by  an  arrangement  between 
the  parties,  in  Kelly  v.  Wynne\  it  had  been  agreed 
that,  whatever  might  be  the  event  of  the  suit,  no 
disturbance  of  the  present  holder  should  take  place 
during  his  tenure,  but  that  it  should  only  bind 
the  future  disposal  of  the  office.  The  court,  there- 
fore, strongly  animadverted  upon  the  parties  having 
thus  called  upon  them  to  decide  upon  a  merely  spe- 
culative question,  not  affecting  immediate  rights, 
and  they  refused  to  pronounce  judgment  in  that  case. 
In  Kelly  v.  Moloney,  on  the  other  hand,  the  existing 
tenure  of  the  office  was  in  dispute.  The  following 
points  were  noted  for  argument:  first,  that  the  office 
of  taster  of  butter  is  an  office  distinct  and  separate' 
in  corporate  towns  from  the  office  of  weighmaster 
or  weighmaster  of  butter  under  52  Geo.  3,  c.  134  ; 
secondly,  that  in  Sligo  the  appointment  of  taster  of 
butter  belongs  to  the  corporation  and  not  to  Mr. 
John  Wynne ;  thirdly,  that  the  plaintiff  was  duly 
appointed  and  was  the  legal  taster  of  butter  for  the 
Borough  of  Sligo. 

L'jwson,  (with  whom  was  Sir  Colman  (TLogklen^ 
Q.  C.,)  for  the  plaintiff. — The  question  which  arises 
in  this  case  is  as  to  the  respective  rights  of  the 
Corporation  of  Sligo  or  Mr.  John  Wynne  to  ap- 
point to  the  office  of  taster  of  butter  for  that  bo- 
rougli,  under  tlie  52  Geo.  3,  c.  1 34,  s.  2.  If  at  the 
time  of  the  appointment  of  the  plaintiff  the  office 
was  in  fact  full,  and  that  Mr.  Wynne  was  the  right-' 
ftil  hoMer,  the  defendant  must  have  judgment.  This ' 
question  lies  in  a  narrower  compass  than  that  re- 
cently argued  concerning  the  office  of  weighmaster, 
admitting  for  the  purpose  of  the  present  argument 
that  Wynne  is  both  general  weighmaster  and  pub- 
lic weighmaster  of  butter  under  the  52  Geo.  3,  c. 
1^,  sec.  2;  by  virtue  of  the  former  office  he  can 
appoint  no  deputy,  and  of  the  latter,  though  he  may 
appoint  a  deputy  weighmaster,  he  cannot  appoint  a 
iasier  of  butter,  and  the  latter  could  appoint  no  de- 
puty to  the  sale  of  butter.  The  prior  Acts  relating  to 
the  butter  trade,  the  19  &  20  Geo.  3,  c.  36,  and  21  & 
22  Geo.  3,  c.  22,  Ir.,  whereby  tasters  are  to  be  ap- 
pointed, relate  only  to  the  City  of  Dublin.  The 
52  Geo.  8,  c.  134,  is  the  first  general  Act  respect - 
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iiig  saeh  appclnUuenU*  It  is  clear  thai  that  Act 
contemplates  two  $epanUe  and  distinct  offices  of 
weighmaster  and  taster,  although  both  may  happen 
to  be  vested  in  the  same  individual.  By  section  2 
of  that  Act  the  chief  magistrate  and  aldermen, 
where  there  are  aldermen,  of  any  city  and  corpo- 
rate town  in  Ireland  (save  Cork)  before  the  1st  of 
ifareh,  1813,  where  there  shall  not  be  a  public 
weighmaster  or  joint  public  weighmasters  appoint- 
ed ondor  any  former  Act  or  iiucts,  or  where  any 
vacancy  shall  happen  before  that  day,  ^  shall  no- 
minate and  appoint  some  one  or  more  discreet  and 
skilful  person  or  persons  to  be  a  public  weighmas- 
ter or  joint  public  weighmasters  and  taster  or  tas- 
ters of  butter  in  and  for  such  respective  city,''  &c. 
A  paragraph  of  section  3  clearly  shows  the  inten- 
tion of  the  Legislatare  that  the  officers  should  be 
severaL  It  provides  that  the  public  weighmaster 
**  shall  provide  or  cause,  &c  a  sufficient  and  conve- 
nient weigh-house  or  weigh-houses  in  each  city,  or 
the  soburbc  thereof,  &c,  together  with  weights, 
beams  and  scales,  branding  irons,  and  other  neces- 
saries, &C.,  &C.,  and  then  and  there  weigh,  brand, 
and  mark  all  such  butter  and  casks  as  by  this  Act 
they  are  required,  such  butter  being  first  tastai 
and  approved  of  by  such  taster  or  tasters,  which 
thc^  are  hereby  required  to  do.*  This  shows  that 
the  duties  of  the  respective  offices  are  different. 
The  4th  and  6th  sections  are  conversant  with  the 
subject  of  the  removal  of  these  c^&cers,  and  show 
thai  they  are  distinct*  These  sections  also  nega- 
tive the  point  which  may  be  made  at  the  other  side 
that  the  corporation  had  only  a  right  to  nominate 
for  once  to  the  office,  and  were  then  fimcH  officio. 
If  the  corporation  have  a  power  to  remove  one  of- 
fieer,  it  shows  that  they  have  the  power  of  fresh  ap- 
pointment, and  the  fact  dT  their  hds^  required  to  ap- 
point before  a  certam  day  did  not  derogate  from 
the  continuing  right.  The  form  cf  the  oath  pre- 
aeribed  by  section  6  is  conclusive  to  show  that  the 
offioes  are  distinct  ^^  I,  A  B,  do  swear  (or  affirm) 
that  I  will  diligently  and  CEdthfully  execute  the  of- 
ioe  of  public  weighmaster  oit^  taster  of  butter,  as 
the  COM  m/ay  be/'  Wynne's  appointment  was  not 
made  under  the  52  Geo.  3,  a  134,  but  only  under 
the  statute  of  4  Anne;  he  had,  therefore,  at  all 
events,  no  right  to  appoint  a  deputy  as  butter  tas- 
ter, which  appointment  was  only  vested  in  the  cor- 
poration. The  99th  section  of  the  Munieipal  Cor« 
poration  Act,  (8rd  and  4th  Vic,  cap.  108,)  not  only 
recognizes  the  severalty  of  the  offices  of  weighmas- 
ter and  taster,  but  also  the  right  of  the  corporation 
to.  appoint  to  the  same,  subject  to  the  removal  of 
the  officers  by  the  Lord  Lieutenant 

Dis  and  Fiizg^hon,  Q.  C,  contra— The  plain- 
tiff must  recover  upon  the  strength  <rf  his  own  title, 
Mid  he  must  therefore  satisfy  the  court  that  the  cor- 
poration has  a  right  to  make  this  separate  appoint- 
ment. The  facu  in  this  case  are  wholly  different 
from  the  former,  where,  so  far  as  the  record  stood, 
it  appeared  that  Mr.  John  Wynne  was  only  the 
weighmaster  under  the  Statute  of  Anne;  but  here 
he  ia  admitted  to  have  been  such  under  the  52nd 
G.  3,  c.  134.  ILefroif,  C.  J^li  is  an  abuse  of  the 
Act  of  Parliament  to  come  to  the  court  with  a  spe- 
cial caa^  under  these  circumstasces.    You  appear 


to  have  called  upon  the  court  io  decide  i 
culative  question,  which  does  noi  in  fact 
Mooref  •/. — It  is  an  abuse  of  the  karisdiction  of  the 
court  to  send  in  such  a  case,  seeing  thai  you  new 
admit  that  Mr.  Wynne  ie  the  appointee  of  theeer^ 
poration  to  the  office  of  weighmaster.     That  is 
a  merely  speculative  question,  which  youcoold  have 
argued  upon  the  mooting  of  the  question  of  the  ap-i 
pointment  of  butter  taster.    Lrfrcgf^  Cf  J* — The 
Act  of  Parliament  which  enables  the  parties  to  send 
to  the  oourt  a  special  case»  was  passed  for  the  por^ 
pose  of  enabling  them  te  take  a  short  eot  towards 
the  disposal  of  the  case,  but  certaioly  not  to  enable 
them  to  call  on  the  court  to  act  as  their  advismg 
counsel,  and  if  this  course  be  permitted  to  be  takm^ 
the  court  will  be  diverted  from  their  proper  hnsinsss' 
and  will  be  called  upon  to  act  as  coansel  to  the. 
parties  in  deciding  speculative  cases.     What  I  find 
fault  with  the  parties  here  is,  their  having  thus  ee* 
•capied  the  time  of  the  court  with  a  question  which 
perhaps  may  never  arise.}  .  The  hMlepeodent  oSoe 
of  ^  t§ster^'  is  not  to  be  found  in  any  oif  the  previous  • 
local  ButAer  Acts.    [Perrith  J^^l  call  attention  to 
a  provision  io  the  Act  which  does  noi  appear  to 
have  been  noticed.    It  says  that  the  A.et  shall  eoa- 
meooe  and  take  effect  hma  the  1st  of  April,  esoept 
where  any  other  time  shaU  be  expressly  memiooed. 
The  3rd  section  specifies  no  particular  time ;  henes^ 
that  takes  effect  from  the  1st  of  April,  1813.    This 
section  eoaoU  that  every  public  wdghmaster  al- 
ready nominated  and  appointed,  or  hereafter  te 
be  nominated  and  appointedf  shall  do  the  duties 
specified  in  the  Act    It  therefore  appears  to  eo»* 
template  the  vesting  of  those  powers  in  the  thm 
weighmaster  after  the  1st  of  Af^ril.]     It  is  to  U 
observed  that  in  no  part  of  the  Act  the  word  ^'sao^ 
cesser^  follows  that  of  taster  of  batter.    The  dad. 
section  evidently  pnU  the  weighmaster  ia  the  seme 
category  asa  deputy*    Thefimn  of  tlMoath  in  the 
6th  section,  which  has  been  argued  as  applicable  te. 
a  special  ofiice  of  butter  taster,  can  readily  be  ex«^ 
plained.    The  aeparaU  portion  of  the  oath  rehtiag  \ 
to  the  taster  was  that  whaeh  was  to  be  taken  es-^t 
chisively  by  an  existing  weidmaster,  who  had  ai«. 
ready  been  sworn.    Both  emces  must  be  filled  by 
the  same  person.    The  4th  section,  which  relates  te. 
theremovalof  theofficerfor  misbehaviour^  empowemj 
the  mayor,  &e;  to  remove  the  taster  for  the  misbe^ 
haviour  of  the  weighmaster,  thus  showiog  that  only.] 
onepersoawaeiatMided.    Section  11,  which  apsakaj 
of  the  alienation  of  his  office  by  the  weighaiastecv 
is  silent  with  respect  to  the  tastetwSea  2L    The 
fact  is,  that  the  office  of  taster  is  only  one  partic^fatf  > 
function  of  that  of  weighmaster  ef  butter.    The  .1^  i 
O*  4»  c  41,  does  not  conflict  with  this  construotioa.. 

Sir  C.  G'Logklm^  in  reply.~It  is  not  nepsssaryi 
to  hold  that  these  places  most  be  held  by  two  dif- 
ferent persons;  it  is  sufficient  to  hold  that  they  ar^ 
in  themselves,  two  distinct  offices.    There  was  oot 
sudi  ofike  as  that  of  taster  of  butter  until  1780*. 
It  is  clear  from  the  wording  of  the  21  and  2i  G.  4r 
c  2^  and  the  previous  Acts  relating  to  Dublin,  that 
at  the  time  of  the  passii^  of  52  G.  3»  c.  134»  thecW' 
were  in  Dublin  two  separate  oflkes.    We  oeatead 
that  that  which  was  found  to  be  advantageous  ia^ 
Dublin,  washy  thegeneral  Act  meant  to  besxiendeA 
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to4tie  wlM>le  of  Ivekftd.  In  the  6th  teotioo,  relating 
tm^bm  oetb,  there  occora  tbeee  worde  ^together  with 
tte-  taater***  It  nmst  be  conceded  that  this  clause  is 
very  inaocarately  worded,  bat  it  will  be  necessary 
to  wuoM  the  oath  differently  from  how  it  stands  in 
tlM  Act,  in  order  le  meet  any  case  at  all.  [^Lefroy^ 
C.  J. — Might  not  the  officer  be  at  liberty  to  appoint 
a  depnty  to  eteente,  not  the  entire,  hot  a  portion  of 
the  duties  of  the  office  ?]  The  1 7th  section  treato 
c€  lees  to  be  paid  to  the  person  so  tasting.  [P^i*- 
rm^  J. — I  think  that  section  goes  to  esUblish  the 
cKMinetion  taken  by  my  Lord  Qiief  Jostice  between 
the  entire  office  and  one  of  its  fnnctions.]  The 
7  and  8  O.  4,  c  6]2,  shows  the  distinction  of  the 
nffinas,  when  it  provides  for  the  abolition  of  the  do* 
tieeof  b«tler  taster  in  certain  inland  towns,  rejpeaU 
ingtbeforaerAet  with  reference  to  them*  [moore^ 
X—ThtX  is  onlv  conversant  with  the  particolar 
functions  <tf  the  larger  office.  There  is  nothing  in 
that  Act  which  prevenU  this  eonstniotkNi.]  The 
99th  section  of  the  3  &  4  Vie.  c.  108,  likewise  leads 
to  this  distinction  between  the  offices.  It  is  true 
that  the  62nd  O,  ^  cap.  134,  is  badly  framed ;  but 
the  inteniaoo  of  the  Legislatare  is  sufficiently  ap- 
parent. Tbe  present  is  not  a  freehold  office,  being 
only  held  at  tbe  pleasure  of  the  Lord  Lientenantt 
ae  the  appointment  bears  date  the  18th  April,  1842, 
wWeh  was  after  the  passing  of  the  Mnnicipal  Act 

Cur^  adv.  vulU 

Nao*  7#«-The  jadgment  of  tbe  eoort  was  now 
deliTnred  by 

Iavbot,  C  J.—- These  special  cases  came  before 
tbe  court  for  oor  opinion  with  respect  to  the  rela- 
tive titles  of  the  parties  daimioff  to  be  weighmasters 
Mid  butter  tasters  of  Sligo»  With  respect  to  the 
question  rsaerved  relative  to  the  right  to  the  office 
of  weighmaster  of  butter^  it  turns  out  upon  the 
nsgnmeiit  of  the  second  case  that  the  former  one  was 
a  merely  speculative  case,  got  up  for  the  purpose  of 
getting  the  opinion  of  the  oourt  where  no  real  con* 
tfoversy  was  a4  present  depending  between  the  par* 
tissi  and  therefore  that  the  occasion  on  which  alone 
the  Legiskture  has  authorised  the  parties  to  call 
for  the  aommary  opinion  of  the  court  does  not  ex- 
ists This  is,  as  has  already  been  observed  in  £ng« 
land,  the  same  thing  as  making  the  court  advising 
mmmA  to  the  partiM,  and  as  was  done  in  the  case 
where  that  remark  was.made^  eo  we  shall  here  de« 
oline  to  pronounce  an  opinioa  upon  that  question  in 
orderlo  prevent  a  manifest  abiiie  and  a  contraven*- 
tton  of  the  intentiott  of  the  Legislature.  The  fact 
was  this,  that  when  counsel  came  to  argue  the  case 
of  the  butter  taster,  it  became  necessary  to  admit  a 
particular  fact,  which  was  suppressed  in  the  other 
caee^  and  which»  when  once  disdosedt  showed  that 
there  was  nothing  to  argue  about  tharein,  namdy, 
that  the  office  of  weighasaster  of  butter  was  filled 
sinee  1842.  There  is  no  impeachment  of  the  claim 
of  the  present  holder,  bat  the  parties  appear  to  de» 
si^  merely  to  know  with  rrference  to  afiUur^  day 
with  whom  the  power  of  appointment  will  rest. 
We»  however,  do  not  sit  here  to  give  prospective 
opinioi^  and  so  we  refuse  to^ve  an  opinion  upon 
that  case.  The  case  which  I  have  adverted  to  as 
having  oeeurred  in  England  was  Doe  d.  DunUe  v. 
DwUxm,  (6  X.  &  100.)    The  court  there  during 


the  argument  began  to  suspect  that  it  was  a  case  to 
get  their  opinion,  and  required  affidavits  to  be  made 
with  reference  to  that  Wilde,  C.  J.  said,  «« If  the 
oourt  were  to  entertain  this  question,  every  petty 
doubt  that  might  arise  upon  a  will  or  a  marriage 
settlement  might  be  made  the  subject  of  diseussios 
before  the  court."  However,  with  regard  to  this 
case  of  the  office  of  butter  taster,  to  which  we  are 
indebted  for  the  discovery  of  the  other  case,  we 
are  prepared  to  state  our  optoion  with  reference  to 
the  construction  of  the  52  Geo.  3^  c.  184.  It  ap- 
pears to  us  that  what  is  called  **  taster  of  butter"  ie. 
in  fact  a  mere  function  of  the  other  office  of  weigh* 
master  of  butter,  and  that  no  such  thing  as  an  office 
of  butter  taster  exisu  per  $$.  Mr.  Wynnes  having 
been  in  possession  of  the  office  of  weighmaster  of 
butter  since  1842,  is  therefore  in  truth  de  fado  the 
taster  of  butter.  That  is,  in  other  words,  he  dis- 
charges the  functions  of  taster  of  butter,  which  by 
the  52  Geo.  3,  cap.  134,  were  given  to  the  weigh- 
master. By  the  words  of  that  Act  the  Legislature 
only  intended  to  appoint  one  officer  to  discharge  all 
the  duties  which  it  prescribes.  It  contemplated 
that  the  person  who  was  de  Jbdo  the  weighmaster 
of  butter  should  become  taster  of  butter,  and  it 
prescribes  for  the  person  who  should  thereafter  be- 
oooM  the  weighmaster  of  butter  one  general  oath 
to  take,  and  for  another  who  had  antec^ently  been 
weighmaster,  and  as  such  had  taken  an  oath,  but 
had  taken  no  euch  oath,  as  taeter^  another  form  of 
oath.  [His  Lordship  referred  to  the  2nd  section 
(tf  the  Act]  According  to  the  import  of  these 
words  they  may  appoint  either  a  single  person  to 
be  weighmaster  or  several,  but  there  must  be  either 
a  singfe  weighmaster  and  taster,  or  several  weigh- 
masters and  tasters ;  two  duties  in  a  single  person, 
or  two  duties  in  several  persons.  If  there  were  an. 
existing  weighmaster,  he  was  to  and  would  become. 
defitcto  taster  of  butter,  in  addition  to  weighasaster 
of  the  same.  This  second  duty  is  but  a  function  of 
the  first  office.  We  are  acoordingly  of  opinion  that 
there  is  no  ground  for  disturbing  the  present  tastert 
as  there  is  in  fact  no  such  Independent  office  in  ex- 
istence. 

Judgment  for  the  d^endant 


COURT  OF  ADMIRALTY.— 1854. 

[Bsported  by  W.  Q.  Chamsbt,  Esq.,  Barrister-st-Law.] 

«  The  William.* 

CofUtion'^PM  amount  of  damage  awarded. 

In  a  euU  to  recover  the  value  of  a  ve$eel  and  her 
cargOt  which  woe  loet  in  a  coUtsion^  the  promoveni 
ehip  being  at  the  time  at  anchor  in  harbourf  and 
the  in^ugnant  ehip  under  weigh  coming  to  her 
mooringtf  ihie  court  will  award  the  full  amount 
of  the  damage  eustainedy  V  it  appear  that  there 
uae  a  want  of  nautical  skill  exhilnted  hy  the  crew 
of  the  latter  veeeeL 

The  full  amount  of  damage  will  be  given^  even  al^ 
tkough  it  may  appear  that  the  promovetU  veeeei 
did  not  take  up  a  proper  petition  in  the  harbour^ 
or  exhibit  a  Ughtt  if  the  court  ie  qfo^ion  that  the 
colliiion  wae  not  in  any  degree  caused  or  promoted 
by  these  circumstances* 
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This  was  a  sent  instituted  by  William  Raymond, 
late  master  of  the  schooner  "Victoria,**  of  Cardigan, 
62  tons  register,  on  behalf  of  himself  and  crew,  and 
various  other  parties  as  owners,  against  the  brig 
"  William,'*  of  Youghal,  200  tons  register,  (John 
Richardson,  master,)  to  recover  compensation  for 
the  loss  of  the  schooner  and  her  cargo  in  Kingstown 
Harbour,  upon  the  morning  of  the  1 9th  December, 
1853,  owing  to  a  collision  which  toolc  place  between 
tbose  two  vessels  on  the  jfM^evious  evening.  The 
schooner  was  stated  to'  be  worth  £600,  and  her 
cargo  £750,  in  addition  to  which,  the  captain  and 
crew  estimated  their  loss  at  £50.  The  case  was 
heard,  by  consent,  viva  voce ;  and  Captain  Daniel, 
R.  N.,  presided  with  the  learned  judge  as  his  nau- 
tical assessor. 

The  petition  which  was  filed  by  the  promovents 
on  the  15th  of  January,  1854,  stated,  that  the 
schooner  was,  at  the  time  of  the  collision,  a  well- 
built,  sound,  and  well-found  vessel,  and  that  on 
the  16th  of  December,  1853,  two  days  previously, 
she  sailed  from  Gloucester,  in  England,  with  a  cargo 
of  bark  and  iron  ou  board,  bound  on  a  voyage  for 
Dublin,  which  cargo  was  the  property  of  some  of 
the  petitioners;  that  on  the  1 8th  of  the  same  month, 
whilst  prosecuting  her  voyage  she  encountered  a 
gale  «  S.S.E.,"  and.  ran  for  the  port  of  Kingitown, 
which  being  at  that  time  much  crowded  with  other 
vessels,  she  was  anchored  a  little  inside  the  piers  at 
3  P.M.  She  was  safely  brought  up  in  a  proper  and 
seamanlike  manner  in  a  deai'  berth  without  inter- 
fering with  or  endangering  any  other  vessel,'  and 
held  on  accordingly,  and  there  were  two  other  ves- 
sels anchored  a-bead  of  her  and  one  other  vessel 
anchored  a-stem  of  her  when  she  was  so  brought 
up;  that  at  8  p.  M.,  od  the  -same  evening,  the 
wind  still  blowing  freshly  from  S.8  £.,  a  brig  came 
into  Kingstown  Haii>our  from  isea,  and  iu  coming 
in  got  foul  of  one  of  thie- vessels  a-head  of  the 
schooner,  "The  Sally,**  of  Youghal,  and  having  car- 
ried away  the  jib  booni  of  "  The  Sallys"  got  clear  of 
her,  but  in  so  doing  the  brig's  topsails  were  taken 
aback,  and  she  lost  wa^  and  began  to  drif^ ;  that 
the  brig's  anchor  was  then  let  go  by  the  crew, 
and  that  she  drifted  across  the  schooner's  bows, 
and  gradually  swinging  round  fell  alongside  the 
schooner  at  the  starboard  side,  aud.  in  so  doing  car- 
ried away  the  schooner's  foreyard".  The  master  and 
erew^of  the  schooner  used  all  the  means  in  their 
power,  by  shouting  mud  hailing,  ta  warn  the  brig's 
creit  to  jc,eep  dear  of  the  schooner*  but  to  no  pur- 
pose ;  and  liaving  fallen  alongside  of  the  schooner 
she  began  to  chaff,  strike,  and  tear  to  pieces  the 
schooner's  starboard  side,  and  so  continued  to  injiire 
her,  it  being  in  the  meanwhile  impossible  for  the 
schooner  to  escape  o^  avof d  her.  The  petrtion  then 
stated,  that  the  brig  might  easily  have  avoided  the 
other  vessels  in  the  harbour,  and  kept  out  of  the 
way  of  accident,  and  even  after  it  took  place  might 
have  diminished  the  effect  by  veering  away  chain 
and  dropping  a-stern  of  the  schooner;  but  her  crew 
did  not  give  chain  to  their  vessel,  though  repeatedly 
called  on  so  .fo  do  by  the  crew  of  the  schobner. 
The  brig  lay  alongside  the  schooner  chaffing  and 
injuring  her  throughout  the  entire  night  of  the  Idth 
December,  until  8  a.  m.  on  the  morning  of  the  19th, 


When,  10  cctweqnence  of  the  injuries  so  received,  the 
schooner  sunk  with  all  her  cargo  on  board,  and  the 
captain  and  his  crew  lost  «ll  their  dothes  and  eflRiN^. 
In  conclusion,  the  petition  alleged  thnt  the  loss" 
of  the  schooner  was  wholly  owing  to  the  want  of 
prudence  and  precaution:  and  bad  seamanship  of 
the  master  and  crew  of  the  brig*  inf  not  bringmgup 
in  a  proper  manner  with  relation  to  the  schooner, 
and  that  all  proper  means  and  precaution  to  avoid 
collision  and  diminish  its  effect,  were  used  on  board 
the  schooner.  ' 

A  matter  contrary  and  defensive  was  filedon  behalf 
of  the  owners  of**  The  William,"  which  stated  that 
she  left  Whitehaven  I>^c.l  7, 185d,  bound  for  Dublin, 
with  a  cargo  of  coal*  being  then  well  and  evffidently 
found  and  manned  with  everything  requisite  for  such 
a  voyage ;  that  she  proceeded  on  her  voyage  and 
having  encountered  very  severe  gules  arrived  in 
Dublin  Bay  on  the  i8th  of  Deeember,  and  at  about 
5  o'clock  p.  H.  made  for  Kingstown  Harbour,  the 
wind  being  then  S.  E.  and  blowing  a  very  hard  gale; 
that  at  about  6  o'clock  p.  m.  she  was  steering  S.W. 
with  double  reefed  top  sails,  and  having  stood  for 
the  Eastern  pier  of  Kingstown  Harbour,  got  her 
anchors  over  her  bows  and  the  cables  all  arranged 
on  deck  to  let  go,  and  hoisted  a  bright  light  over 
her  starboard  bow,  keeping  a  good  look  out,  the 
night  being  very  thick  and  hazy  with  a  high  sea 
running ;  that  at  about  half-past  6.  o'clock  on  the 
same  evening  she  rounded  the  Eastern  pier,  it  being 
the  intention  of  her  captain  to  pass  to  windward  of 
the  vessels  then  anchored  In  tlie  harbdur>  but  the 
wind  suddenly  drawing  more  from  the  S<)uChward, 
the  party  on  the  look  out  gave  notice  that  a  schooner 
without  any  light  up  wasdo^  under  the  lee  bow 
of  the  brig,  and  the  creHv  of  the  brig  hailed  the 
schooner  to  pay  out  their  cable,  but  receiving 
no  answer  the  schoonei^'s  jtb-boom  ^ot  foul  of  the 
brig's  foretop  mast  "stay,  which  brought  the  brig  up, 
when  the  schooner's  jib-boom  Was  carried  away, 
upon  which  the  brig's  twobdwer  ftQcbors  were  let 
go,  and  after  paying  out  some  6f  each  cable  the 
brig  went  a  stern  and  sot  •clear  of  the  scfaooher  f 
that  the  brig  was  brought  up  by  her  anchors,  with 
about  thirty  five  fathoms  of  each  of  her  cables,  which 
caused  her  to  come  alongside  the  schooner  **  Victo- 
ria," which  bad  not  any  light  up  at  the  lime ;  thst 
the  schooner  was  riding  to  single  anobor^  with  about 
thirty  fathoms  of  cable  out,  but  liad  a  ^eond  an* 
chor  on  her  starboard  bow ;  that  vooti  after  the 
brig  had  'so  taken  up  her  birth,  the  s^iooner  Peered 
•about,  and  struck  the  brig  several  times^on  her  lar^ 
Ibbard  ^ide  with  considerable  violence^  and  cuarried 
away  her  bow  rails  and  three  staunchioAs  on  one  side 
of  the  brig,  and  the  cross  jack  yard  of  the  schooner 
getting  foul  of  the  brig's  top  galhint  back  stay,  the 
brig's  top  gallant  mast  was  ^rried  away,  and  the 
schooner  still  continuing  to  strike  against  the  brig> 
they  were  eventually  stove  in  aad  the  brig  most  se<- 
riouisly  damaged  ;  that  from  the  time  of  the  schooner 
first  striking  the  brig,  the  crew  of.  the  brig  shouted 
and  hailed  to  the  people  of  the  schooner  to  pay  out 
chain  and  go  a«>8tem«  and  by  hoisting  their  fore- 
stay  sail  clear  the  brig,  and  go  to  leeward,  but 
this  they  wholly  neglected  and  refused  to  do  60>  aad 
uBtruly  stated  that  they  had  no  chain  to  pay  out ; 
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that  lfOBi«diatelj  a-Biern  of  the  brig  a  large  bHg- 
aittine  lay  at  anchor,  with  her  jib-boom  over  the 
toprail  of  the  brig,  and  with  alt  her  chain  out,  so 
Diat  it  was  utterly  itnpoBsiMe  that  the  brig  could 
adopt  measures  to  prevent  the  schooner  coming 
into  ootlision  with  her,  but  that  the  schooner  could 
have  avoided  the  brig  and  have  taken  up  a  safe 
birth  had  her  crew  followed  the  directions  of  the 
crew  of  the  brig,  not  a  single  vessel  being  on  the 
larboard  aide  of  the  schooner  ;  that  instead  of  en- 
deavouring to  avoid  coming  into  collision  with  the 
Wig,  theachooner  about  9  o'clock  p.  m.  of  the  18th 
December,  let  go  her  second  anchor  right  across 
tbebrij^s  larboard  bower  chain,  and  then  fell  along- 
aide  the  brig,  and  so  situated,  the  two  vessels  beat 
and  chaffed  against  each  other  during  the  night ; 
that  during  the  entire  of  the  night  the  crew  of  the 
brig  were  employed  in  placing  fenders  alongside 
their  vessel  to  prevent  the  chaffing  of  the  schooner 
against  the  brig,  but  owing  to  the  violence  of  the 
gale  several  of  the  fastenings  of  the  fenders  were 
carried  away,  and  the  crew  of  the  brig  were  obliged 
to  cut  in  pieces  a  new  cabfe  rope  which  was  value 
for  £10  in  order  to  construct  fenders  to  prevent  the 
sides  of  their  vessel  from  being  staved  in,  and  that 
the  master  and  crew  of  the  schooner  did  not  adopt 
any  measures  whatever  to  avoid  th^  collision  or  to 
decrease  Its  violence ;  that  about  5  o'clock  on  the 
morning  of  the  19th  day  of  Decerab^,  the  larboard 
cabUof  the  brig  parted,  owing  to  the  chaffing  of  the 
tehooner^sebain;  but  the  wind  coming  more  from  the 
tWBtward,  and  the  gale  having  in  some  degree  abated, 
and  the  brig  having  run  out  a  six  inch  cable*  to  a 
mooring'buoy,  she  did  not  drag  her  anchor ;  that  the 
6e!lision  was  owing  to  the  want  of  prudence  and 
precaution  of  the  master  and  crew  of  the  schooner, 
and  in-  their  not  adhering  to  "  The  regulations  for 
anchoring,  and  difeclions  for  fl*ips  and  vessels  fre-^ 
quenting  Kingstown  Harbour,**  authorised  by  the 
Commissioners  of  Kingstown  Harbour,  and  also 
that  the  schooner  should  when  she  came  to  anchor, 
and  which  wanift  day-light,'  have  taken  up  a  position 
in  a  less  exposed  part  of  the  harbour  and  more  out 
of  the  way  of' vessels  coming  to  later  in  the  day  of 
in  the  night;  and  that  she  shouM,  as  soon  as  night 
came  in,  have  exhibited  a  light  ^nd  been  anchored 
with  her  second  bower  anchor,  and  had  her  cables 
ready  to' veer  out  to  make  way  for  other  vessels 
driven  fnto  h8ri)0ur  at  night  by  stress  of  weather, 
and  in  such  a  gale  of  wind  as  prevailed,  and  that  no 
proper  precautions  were  adopted  by  the  party  of  the 
schooner  eftber  to  avoid  the  collision,  to  diminish 
the  effects,  or  tb  obviate  the  sinking  of  the  schooner. 
Doctors  Toumsend  and  ChaitertoA,  Ibr  the  pro* 
movents,  Contended  that  the  Impugnant  brig  was 
liable  to  the  owners  of  «  The  Victoria"  and  her  cargo, 
and  also  to  her  crew*,  fbr  the  full  amount  of  the  losses 
they  had  Sustained  by  the  coHision,  which  were 
altogether  caused  by  the  gross  negligence  of  the 
captam  and  crew  of  «  The  WiHiam.''     They  cited 
the  fallowing  cases:  **  ne  Oirolamo,*'  (3  Hag.  169); 
**  The  Baiavier^'*  (lOJur.  19);  4  Notes  of  Cases, 
856);  «  Th& Panther,*'  (1  Ecc.  and  Ad.  Rep.  Bl ;) 
Davite  V.  Jlfitnn,  (10  Mee.  &  Wels.  646);  Moi*ris9on 
v.  ^General  Steam  Nav.  Co:,  (1  C.  L.  R.  %^y,  *'  The 
Volcano,**  (3  Notes  of  Cases,  f  1 2.) 


Doctors  GUhen  and  Hayes,  Q.  O*  contra,  sub- 
mitted that  the  promovents  were  to  blame  in  not 
showing  a  light,  and  in  taking  up  a  wrong  position, 
and  that  the  oase,  at  the  worst,  should  be  treated 
as  one  of  inevitable  accident.  They  also  cited  il/or- 
tiseon  v.  The  General  Steam  Nav.  Co^  ( 1  C,  L.  R.  66.) 

DocTOE  Stock,  (addressing  Captain  Daniel,  his 
assessor,)  said. — Before  I  request  your  assistance 
in  guiding  my  judgment  in  this  case,  I  think  it 
right  to  preface  the  questions  which  I  shall  havtd 
to  submit  to  your  decision,  by  adverting  a  little 
to  the  legal   bearings  of  the  propositions  which 
I  think  ought  to  govern  our  decision ;  and,  previous 
to  so  doing,  I  may  advert  shortly  to  the  state  of 
facts  in  the  case,  because,  as  my  assessor,  possessing 
peculiar  skill  in  those  matters,  you  will  have  to 
judge,  from  the  whole  evidence,  what  is  the  decision 
upon  the  issues  that  we  ought  to  arrive  at.     It  ap* 
pears  that  "  The  Victoria,"  which  has  been  lost  by 
this  Casualty,  came  into  Kingstown  Hari)our  on  the 
aftefi6oon  of  Sunday,  tlm  18th  of  December,  and 
took  up  Tier  moorings  a  little  within  the  harbour,  in 
a  place  which  has  been  particularly  described  by 
the  witnesses.      By  the  regulations  of  the  harbour, 
under  the  controul  of  the  skilful  and  attentive  officer 
in  charge,  an  arrangement  had  been  made  that  a 
certain  space,  described  particularly  by  him  by 
means  of  lines  drawn  from  the  two  watch  towers  oft 
the  piers,  should  be  left  free — the  ground  within 
these  two  lines,  or  the  triangle  formed  by  these  two 
lines  intersecting  within  the  harbours,  is  a  space 
which  is  called  the  prohibited  ground,  and  that 
means  that  it  is  an  open  space  left  for  vessels  com- 
ing from  sea,  and  wishing  to  enter  the  harbour. 
This  ground  is  meted  off  by  competent  men'for  the 
purpose  intended,  but  I  need  not  observe  to  a  person 
of  your  experience  and  good  sense  that,  although 
they  had  meted  off  a  portion  of  the  harbour  ih  that 
way,  it  by  no  means  follows  that  it  is  in  the  natural 
and  strict  definition  of  an  harbour  an  unsafe  place 
for  vessels  to  anchor  in.'    There  may  bo  too  mucA 
space  allotted  or  too  little,  but,  at  all  events,  the 
triangle  exactly  corresponds  at  both  sides,  so  as  not 
to  obstruct  vessels  coming  from  sea.      It  does  ap- 
pear that  a  little  outside  of  those  hues,  marking  out 
the  prohibited  space,  "The  Victoria,'' and  a  schooner 
called  "  The  Sally"  had  placed  themselves  within 
the  prohibited  gtound,  I  knoW  not  how  much  within 
It,  but  it  appears  they  were  very  near  thi^  line  of 
deiiiarkation,  and,  if  outside  of  it  at  all,  but  a  short 
space.     Under' these  circumstances  a  storm,  blow- 
ing strong  from  the  S.S.E.,  a  collier  from  White* 
haven,  about  7^  o'clock,  f.  m.,  the  night  being  ex- 
tremely hazy  and  dark,  made  her  way  directly  for 
the  entrance  of  Kingstown  Hart)our,  and,  having 
turned  tlie  east  pier,  with  the  intention  of  keeping 
as  dose  to  the  east  pier  as  the  safety  of  th^  ship 
would  permit,  and  sailing  close  hauled  on  the  wind, 
and  the  intention  being  not  to  get  leeward  but  wind- 
ward, enters  the  harbour,  and,  striving  to  attain 
this  object,  but  encountering  a  change  of  wind  just 
at  the  moment,  which  altered  two  points,  failed, 
and  was  unable  to  keep  windward  of  the  group  of 
ships  in  the  harbour,  and,  in  consequence,  ran  foul 
of  ^<  The  Sail jj"  a  ship  which  she  alleges  had  no1ight> 
and  uhich  was  placed  within  the  prohibited  ground 
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along  with  «  The  Viotoria*"  She  ran  foul  of  <<  The 
Sallyt'*  and,  in  oonsequeoce  of  that  collision  in  the 
manner  which  has  heen  described,  she  goes,  stern 
foremost,  from  «  The  Sally"  to  "  The  Victoria," 
which  was  dose  adjoining,  not  more  than  14  or  15 
fathoms  distant,  and  she  gets  entangled  with  **  The 
Victoria,"  and  the  result,  unfortunately,  is,  that 
**  The  Victoria,"  after  a  long  time,  sinics,  and  is 
there  since.  I  shall  not  attempt  to  analyse  the  evi- 
dence, because  I  confess  myself  unable  to  grapple 
with  the  nautical  details  of  a  case  such  as  the  pre- 
sent, so  as  to  present  it  in  a  proper  way  to  your 
nind,  but  I  have  not  the  smallest  doubt  you  have 
followed  the  minutest  detaib  of  the  evidence,  and 
weighed  in  your  own  mind  all  the  probabilities  and 
bearings  of  the  case,  and  that  you  will  be  able  justly 
to  explain  the  weight  of  that  testimony  and  the  value 
dT  the  evidence  on  both  sides,  so  that  my  duty  wiU 
be  confined  entirely  to  asl^ing  you  two  questions 
upon  the  whole  of  the  evidence  in  the  case.  In  the 
first  place,  suppose  you  are  of  opinion  that  *^  The 
Victoria"  had  taken  up  a  position  for  her  moorings 
which  was  not  a  proper  position,  which  was  a  dan- 
geroos  and  improper  position,  not  in  reference  to 
the  arbitrary  line  fixed  on  by  the  regulations  of  the 
Harbour  CommissioneA,  but  with  reference  to  the 
nature  of  tlie  approach,  as  raisiog  a  difficulty  in  the 
way  of  ingress  of  ships,  already  sufficiently  embar- 
rassed by  the  natural  difficulties  of  the  haven,  if  in 
your  opinion,  the  position  tai^en  up  by  this  ship  was 
a  proper  or  improper  position,  and  did  create  an 
unnatural,  unnecessary,  and  additional  obstruction 
and  difficulty  to  the  entrance  of  the  harbour  to  ships 
ooming  from  seaward,  then  the  question  would 
arise,  whether,  assuming  such  a  state  of  facts,  this 
would  not  be  a  general  violation  of  tlie  laws  of 
navigation  such  as  would  render  the  vessel  holding 
such  conduct,  on  the  whole,  or  in  part,  liable  to 
the  consequences  of  the  accident  ?  That  would  be 
one  question,  and  secondly,  whether,  if  she  was  not 
to  be  rendered  entirely  liable,  she  would  not  be 
oompelled  by  any  rule  of  law  to  share  the  burthen 
with  the  defaulting  vessel,  by  whose  foolish  manoeu- 
vering  she  was  foundered  ?  The  first  issue  upon 
which  I  sliall  request  your  advice  will  be,  whether 
the  position  taken  up  by  ^*  The  Victoria"  was  an 
improper,  bad,  and  dangerous  position,  obstructing 
generally  the  ingress  of  ships  to  the  harbour  ?  With 
respect  to  that,  I  will  call  attention  to  what  was 
stated  by  Captain  Hutchinson,  who  may  be  pre- 
sumed to  know  extremely  well  all  the  localities  of 
the  harbour.  He  says  that  there  is  a  rule  by  which 
vessels  are  prohibited  frpm  anchorii^  within  two 
cables  length  of  either  of  the  piers,  to  enable  ships 
ooming  in  to  go  to  windward ;  he  says  there  is,  ac- 
cording to  rula  a  clear,  open  space,  and  ample  room 
to  be  left  under  ordinary  circumstances.  His  evi- 
dence was  most  clear  and  distinct  as  to  that,  and  I 
have  further  to  observe  that  he  states  in  this  case 
that  he  is  not  able  to  conceive  under  the  circum- 
stances how  the  impugnant  ship  here  ooming  in 
could  have  been  depriv^  of  the  means  of  keeping 
sufficiently  to  windward  to  avoid  the  accident.  He 
was  not  able  to  say  how  that  could  have  existed  so 
.  as  to  prevent  the  efforts  of  the  captain  of  the  collier 
in  keeping  dear  of  the  schooner  and  *<  The  Victo- 


ria." Under  these  ci^umstanoes  she  nakea  her 
appearance  round  the  pier,  and  dedlnes  Ahms  the 
outset  the  alternative  course  of  going  to  leeward. 
She  never  attempted  to  adopt  that  course,  for  th^ 
all  along  conteitoplated  going  to  windwiurf,  aM» 
therefore,  it  does  not  strike  me  that  there  was  not 
a  fault  in  not  altering  the  course  and  going  to  ke» 
ward.  Having  adopted  the  course  which»  accord- 
ing to  Captain  Hutchidsoni  was  practicable,  namdy, 
that  of  going  to  win.dwaVli  I  think  it  lies  entirdy 
upon  the  impugnant  ship  Inlhfis  case^-4he  eollief-— 
to  satisfy  the  court  that  she  was  in  no  maaner  of 
default,  I  think  she  is  bound  U>  satisfy  the  court 
that  she  used  due  skill,  care,  and  cautton  in  entering 
the  harbour  so  as  to  avoid  any  fatal  acddent  by 
collision  or  otherwise;  and  I  am  f\ulher  of  opiidoa 
that  ordinary  skill,  care,  and  caution,  means,  under 
drcumstances  of  peculiar  difficulty,  the  oecessity* 
when  a  ship  undertakes  an  operation  requiring  pe« 
culiar  care,  diligence,  and  energy,  an  exhibltton  of 
great  nautical  skill,  1  apprehend,  under  snoh  div 
cumstances,  the  law  means  by  ordinary  skill  a  most 
perfect  nautical  skill,  and  the  greatest  cam  ami 
attention  not  to  fall  into  an  accident,  I  apprehend 
that  that  is  the  law,  and,  therefore,  if  it  appears  on 
rounding  the  pier,  and  coming  into  the  harbour  the 
collier  made  a  mistake  which  may  be  attributed  tn 
the  drcomstanoe  of  her  not  keeping  to  windward, 
and  falling  fool  of ''The  Sally,"  I  apprehend  in  that 
case  the  promovents  here  would  be  entitled  to  reeo* 
ver  damages.  These  are  matters  much  mat^  within 
your  province  than  mine ;  bat  it  does  strike  me  thn 
entire  question  here  relates  altogether  to  the  omh 
ment  of  time  at  which  <*  The  William"  came  in  con- 
tact with  *'  The  Sally  ;"  that  is  the  moasent  of  timn 
to  which  we  are  to  refer  the  important  qneetioos  for 
dedsion.  If  <*  The  William"  is  in  fault  at  all,  I  think 
her  fault  was  consummated  at  that  moment,  for  it 
strikes  me  that  from  that  moment,  according  to  the 
view  I  take  of  the  evidence  that  it  was  really  impps* 
sible  to  have  avoided  the  ukerior  oooseqnencea.  Ao 
entanglement  ensued,  in  which  three  vessds  were 
involved—''  The  Sally,"  •«  The  Robert  ft  Henry,"  and 
"  The  Victoria,**  andlcannot  say  if  any  of  them  were 
to  Uame  after  the  actual  collision  with  ^'  The  Sally,** 
lam  verymuchat  a  loss  to  see  how  that  proposition 
can  be  maintained,  supposhng  "  The  Victoria"  wnn 
not  in  a  culpable  and  dangerous  position.  What 
strikes  me  is  this,  that  wbm  lymg  at  her  moorings 
if  she  is  suddenly  approached  by  another  ship,  and 
that  ship  comes  in  contact  with  her,  and  that  a  bad 
collision  ensues,  and  she  is  run  down  and  sunk,  it 
does  strike  me  that,  under  these  droomstances,  thin 
court  is  not  to  inquire  into  what  she  did  or  did  ncia 
do  to  extricate  herself  from  this  podtion.  If  them 
was  a  plain  and  dmple  course  by  which  she  m%ht 
have  escaped,  one  would  attach  blame  to  the  negU^ 
gence  of  her  crew ;  if,  for  instance^  by  slipping  her 
anchors  she  could  have  run  away  entirely  from  thin 
ship  without  danger  to  herself,  it  would  have  been 
absurd  not  to  have  adopted  that  expedient ;  on  the 
other  hand,  if  by  putting  out  cable  she  could  havn 
made  way,  I  think  she  should  have  done  so ;  built 
vessel  suddenly  assailed  in  this  way  is  not  to  be  held 
very  strictly  as  to  her  course  of  conduct;  she  al- 
leges that  the  **  Robert  And  Henry"  shifted,  and 
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ii^it  iliat  vessel  was  sometimes  over  her  stem,  and 
that,  under  these  circumstances,  she  could  not 
•a^Iy  pay  out  chain.  1,  of  course,  leave  it  to  you 
fo. judge  of  the  credibility  of  the  evidence,  and  to 
&ffm  your  own  opinion  upon  that  part  of  the  case ; 
bttt  it  strikes  me  that,  taking  all  the  evidence  into 
o^sideration,  it  is  not  for  a  ship  brought  into  this 
position  to  be  sifted  too  minutely  as  to  her  conduct; 

fn  the  contrary,  it  lies  on  the  part  of  those  who 
ave  caused  the  peril  to  exculpate  themselves  from 
1^  blame  in  the  transaction.  These  are  the  gene- 
ff4  views  which  1  thought  it  ad  visible  for  you  to 
lake  into  your  consideration,  and  I  shall  now  re* 
4)ues4  yon  to  answer  these  questions:  first,  whether 
in,  your  opinion  the  position  taken  up  by  "  The  Vic*  | 
l^fii^"  was,  in  a  nautical  point  of  view,  a  dangerous 
and  improper  position,  and  an  obstruction  to  the 
tree  entrance  of  vessels  coming  from  seaward?  and 
4(wondly,  whether  you  consider  that  there  was  or 
van  not,  in  the  management  of  the  collier  in  coming 
jfitp  the  harbour  that  night,  any  such  default  of  skill 
#X>Qegligenee  as  in  your  opinion  caused  the  colli- 
itoii  with  ,  t^e  schooner ;  or  whether,  by  the  adop< 
Ilea  of  a  roaeoBuvre  on  the  part  of  the  collier,  she 
Wight  have  gone  to  the  windward  in  such  a  way  as 
U^  avoid  the  collision  ?  The  question  of  lights  is 
yery  material,  undoubtedly,  also  in  considering  the 
ease.  There  was  light  on  *'  The  Commerce*'  to  sea- 
ward, and,  of  course,  near  <<  The  William"  coming 
into  harbour.  That  light  was  visible,  and  I  should 
ay  ought  to  liave  been  a  warning  as  to  the  locality 
that  they  were  in,  and  that  there  were  several  other 
¥«sseU  abfimt  them,  or  that  there  was  a  probability 
there'  wpuld  be  on  such  a  night,  and,  therefore, 
Ibatittbey  should  'know  it  was  not  safe  for  them  to 
gt^$hfite4  I  shoold  say  clearly  that,  previous  to 
coniiideiteg^tbe  question  whether  or  not  there  was 
Sk;fattlt  OB  the  part  of  the  schooner  in  not  having  a 
lifbf  .-on  bowrd,  ^bene  is  this  previous  question  to 
hi^coiisidered^  nftmely,  whether  the  collier  might 
i|#44b^e.kept  more  to  windward,  and  in  that  man* 
M^'have  avoided  the  accident?  Counsel  cited  au- 
^iMities  from  the  Admiralty  and  Common  Law 
I(eflo#ts  vhioh  show  what  the  principle  of  law  is  on 
Ibfl^ftA^ieot.  Evan  where  the  conduct  of  the  party 
taSBfiag  is  subject  to  blarney  and  is  not  in  terms  an 
MA|)i«tation  of  wilful  default,  yet  where  a  violent 
Ufj^y  or  traspesftis  inflicted  by  another,  thaf  person 
ilHrnotwithstaoding  the  conduct  of  his  opponent, 
baond4o  justify  his  conduct  by  showing  that  his 
fpndaol  was  free  from  imputatten  of  negligence  or 
iMence.  You  will  be  good  enough  then  to  tell 
m^  ath^her  the  position  of  the  sahooner  was  im« 
fl!$)per  and  dangerous,  and  an  obstruotion  to  the 
iMIK»sa  of  ships  to  the  harbour?  and  secondly, 
jMS^berby  tba  adoption  of  any  other  measures  by 
|jp#  oallier  it  jwas  in  their  power  to  have  avoided 
DNI  follision  with  «<  The  SaMy  ?" 
M'^AF'^AiH  DanisIm- ^  am  of  opinion  that  **  The 
.Vidoria''  did  not  take  up  a  proper  position  in  the 
iuHibour;  but,  nevertheless,  if  there  was  any  impe> 
Aimot  offered  to  <*  The  William**  in  entering  the 
tfMi>oQi9  it  was  offered  by  the  vessels  outside  **  The 
l^el^ifii' .  Skf^  vpight  naturally  suppose  that  she 
m9fi  right'^iu.  taking  up  her  berth  there,  as  there 
were  vessels  outside  of  her.  She  was  ignorant  of  the 


locality,  and,  therefore,  if  there  was  any  fault  it 
was  with  them  and  not  with  her.  Captain  Hutch- 
inson said  that  there  was  plenty  of  space  for  all 
vessels  if  properly  handled,  and  if  "  The  William" 
went  clear  of  "  The  Commerce"  and  "  Sally*'  she 
would  have  gone  clear  of  "  The  Victoria."  I  think 
there  was  not  proper  skill  used  on  board  <*  The  WiU 
liam."  I  think  she  should  have  been  under  sail  so 
as  to  give  her  captain  full  command  over  the  ship. 
She  had  no  after  sail;  she  entered  the  harbour  un- 
der  double  reefed  top-sail,  and  fore- top-sail,  and 
the  after  sail  was  furled,  although  it  was  an  inva- 
luable aid  in  handling  the  vessel  properly.  On 
entering  the  harbour  she  was  becalmed  for  a  mo- 
ment, and  they,  were  unable  to  control  her,  and  I 
am  of  opinion  that  the  first  collision,  which  led  to 
the  second,  was  entirely  caused  by  the  want  of  an 
after  sail  on  board  **  The  William,"  which  prevented 
her  weathering,  which  she  might  have  done  and 
avoided  the  collision.  It  was  possible  for  *' The  Wil- 
liam** to  have  eone  to  leeward,  and  gone  down  the 
west  pier,  which  she  does  not  appear  to  have  thought 
of.  She  was,  it  appears,  a  ship  conversant  with 
the  harbour,  and  ought  to  have  been  in  a  situation 
to  have  availed  herself  of  her  knowledge  of  the  har« 
hour,  which  she  did  not  do.  As  your  Lordship 
has  said,  the  second  collision  was  the  consequence 
of  the  first  There  is  no  doubt  of  that.  The  peo- 
pie  on  board  **  The  William"  appear  to  have  thought 
it  was  the  duty  of  the  people  on  board  ''The  Victo- 
ria"  to  have  set  her  head  sails  to  sheer  her  off. 
Now  she  had  her  sails  set,  and  she  should  have 
sheered  out  of  the  way  if  it  could  be  done ;  but  f 
do  not  think  it  could  have  been  done,  and,  there- 
fore, I  do  not  think  there  is  any  blame  to  be  at- 
tached to  "  The  Victoria"  for  not  doing  what  "  The 
Wiiliam"  did  not  do.  They  also  say  that  "  The 
Victoria"  might  have  given  cable,  and  have  thus 
avoided  the  consequences  of  the  collision ;  but  it 
appears  plain,  by  the  evidence  of  both  parties,  that 
they  were  close  to  "  The  Robert  and  Henry,"  and 
could  not  do  so,  I  think.  Suppose,  for  a  moment, 
that  she  could  have  cleared  *'  The  Robert  and  Hen- 
ry*' she  would  have  only  placed  herself  in  the  same 
position  that  she  was  to  "  The  William,"  and,  of 
course,  would  have  been  blameable  for  anything 
that  occurred  between  those  ships.  I  do  not  see 
how  "  The  Victoria"  could  have  in  any  way  pre- 
vented the  injury  by  veering  her  cable,  because 
Captain  Hutchinson's  evidence  went  to  show,  that 
"  The  Robert  and  Henry"  was  in  the  way  of  both 
vessels.  The  collision  with  '*  The  Victoria"  was 
the  consequence  of  the  previous  one,  and  from  what 
I  have  said  it  is  evident  to  me,  that  the  first  colli- 
sion was  owing  to  *'  The  William,"  and  in  conse- 
quence of  her  not  coming  in  with  proper  sail  able 
to  make  her  peform  what  she  had  to  do.  I  think 
there  was  very  great  want  of  skill  shown  in  bring- 
ing the  vessel  into  Kingstown  under  such  sail,  and 
that  the  whole  accident  occurred  in  consequence 
of  it 

DocTOB  Stock. — That  being  your  opinion  the 
duty  is  imposed  on  me  to  pronounce  the  decision 
of  the  court,  and,  of  course,  there  is  but  one  rule 
applicable,  that  I  must  condemn  the  impu^nant 
ship,  the  collier,  in  the  damages  which  have  beea 
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proved  in  the  case  bh  the  result  of  the  foundering 
of  '*  The  Victoria.** ,  They  must  be  satisfied  by  the 
impugnant  ship  as  far  as  she  and  her  cargo  will  go, 
aud,  of  course,  I  must  direct  a  sale  to  take  place 
forthwith  to  the  extent  of  the  sums  proved.  To 
that  extent  the  property  must  be  subject,  and  with 
respect  to  the  costs  I  have  some  doubts,  for  I  d« 
,  not  think  that  the  position  of  **  The  Victoria"  was 
the  best  position  that  she  could  have  been  placed 
in.  I  am  inclined  to  think  the  parties  should  bear 
their  own  costs. 

Dr.  Townsend  insisted  that  the  costs  should  fol« 
low  the  decree^  as  of  course* 

JDr.  Hayei  said  it  was  altogether  a  matter  in  the 
discretion  of  the  court. 

His  Lordship  reserved  bis  judgment  on  this  point, 
and  ultimately  decided  that  each  party  should  bear 
their  own  costs.* 


ROLLS  COURT. 

[Reported  by  Richabd  W.   Gamblb,  C^q.*  Barrister- 

at-Law.] 

Taa7S  V.  Fbbnob. — Feb.  1855. 

Practice — Cause  petition — Amendment — Striking 
out  respondent — Side-bar  order — Costs. 

A  cause  petition  was  allowed  to  be  amended  by  stat- 
ing that  one  of  the  respondents  was  in  insolvent 
circumstances,  and  had  taken  possession  of  apart 
of  the  assets  which  were  necessary  for  payment  of 
'  the  petiiioners  demand. 

Leave  was  also  given  to  enter  a  side-bar  order  to 
strike  a  respondent  out  of  the  petition,  on  payment 
to  him  of  his  costs  up  to  the  time  of  the  notice,  but 
without  prejudice  to  the  petitioner  having  his  costs 
at  the  hearing,  if  the  court  should  think  Jit. 

Form  of  side-bar  order  entered  in  the  office  withotU 
motion* 

Kelly  moved  that  petitioner  may  be  at  liberty  to 
enter  a  side  bar  order  to  strike  out  the  names  of 
John  Richard  French  and  Mary  his  wife  as  respon- 
dents in  the  petition  in  this  matter,  upon  payment 
to  them  of  the  costs  incurred  by  them  in  this  matter 
up  to  the  date  of  this  notice,  without  prejudice, 
nevertheless,  to  petitioner  being  repaid  such  costs 
at  the  hearing  of  this  matter,  in  case  the  court  shall 
think  fit  to  order  such  payment,  and  that  petitioner 
may  be  at  liberty  to  amend  the  said  petition  by  stat- 
ing by  way  of  amendment  at  foot  of  said  petition, 
and  after  the  affidavit  to  verify  same,  or  by  indorse- 
ment thereon,  the  following  amendment,  '*  Your 
petitioner,  by  way  of  amendment,  further  sboweth 
that  the  respondent,  the  Rev.  John  French,  is  in 
insolvent  circumstances^  and  is  colluding  with  the 
other  respondents,  the  said  Louisa  Kelly^  John  Darcy 
and  Jane  his  wife,  and  the  Hon.  Charles  Handoock 
and  Eliza  bis  wife,  Robert  Lloyd  and  Frances  his 
wife,  Anne  Kelly  and  Helena  Xelly,  and  has  wrong- 
fully permitted  the  said  respondent  to  take  posses- 
sion of  portions  of  the  personal  estate  of  the  said 
testator's  properly  applicable  to  the  payment  of  your 

•  This  case  was  8ub8eqnent^y  brought,  by  appeal,  before 
the  Court  of  Delegatee,  and  the  judgment  of  the  court 
Mow  was  reversed.  A  report  of  the  hearing  on  appeal  will 
appear  in  a  future  number  of  **  The  Irish  Juri&t." 


petitioner's  demand,  and  your  petitioner  belieTca 
that  there  will  be  a  deficiency  for  payment  of  your 
petitioner's  demand,  unless  the  assets  so  taken 
possession  of  by  the  said  respondents  be  retorted 
to.**  And  also  moved  that  the  caase  petittoo  in  the 
matter  may  be  reinstated  and  retained,  notwithstand* 
ing  the  General  Order  of  the  court  bearing  date  the 
Slstof  July,  1851,  No.  27. 

The  Mabteb  ot  thb  Roiiiis  made  the  feUowing 
order  2— 

<<  Be  it  so  on  notioe  to  retain  petition,  and  be  it 

so  on  notice  to  enter  stde^bar  order,*  and  to 

amend  petition.'* 

The  respondents^  John  Richard  French  end  Mary 

his  yfHe,  were  struck  out  of  petitioo  by  eatsriu  a 

sUtement  te  that  effect  at  foot  of  the  pedtion  after 

the  affidavit  to  verify.    The  foUowiug  is  the  copy 

of  the  side  bar  order  entered  :— 

«« Upon  DK>tioo  of  Mr.  »  solicitor  for  the 

petitioner,  it  is  ordered  by  the  court,  that  the 
petitioner  be  at  liberty  to  strike  the  resprnw 
dents,  John  Richard  French  and  Mary  his  wifis 
out  of  the  caase  petitkxi  in  this  matter  upoa 
payment  bf  their  costs;  and  it  is  further  or* 
dered,ntln^  the  said  eaoae  petition  do  ataoi 
disBDtiBiwd  withcosts  as  against  the  said  respoB*- 
deid&f  ^ 


In  SB  C00TK8,  BairoRS,  Ex  partb  Botd. — Feb.  20. 
Reneuml — Fines — Minor — 11  Geo.  4,  and  I  ff.^ 

c.  65,  ^  16t--5  Sf6lV.4,c.  17. 

Where  th0te  is  a  covenami  to  renete  duritig  for^ 

yearSf  upon  nominatifig  a  new  life  wthm  ekif 

months  cfieir  the  fall  of  each  lifrf  thee  doee  not 

eome  within  the  Tenantry  Aett  «^  unlees  the 

landlord  is  shown  to  have  been  in  defituUt  there 

ie  no  equitable  right  to  renew  ;  but  tf  the  vahm 

of  the  premises  be  email,  and  it  wemld  ofipear 

for  the  benefit  of  the  minor  to  grant  a  renewal, 

the  court  may,  notwithstanding,  direct  the  Biae^ 

ter  to  execute  a  renewal  on  behalf  of  the  mtmotr 

undei^  the  11  Geo.  4,  and  1  Wm.  4»  cap*  65,  iie- 

minating  for  each  life  that  had  dropped,  a  ^ 

that  was  t>i  being  within  sia  months  ofbsr.     Tke 

principle  of  calculation  for  renewal  jfinee  woe  : 

*<  One  faiA  due  at  the  esul  of  eis  momthe  e^ter  the 

JaU  ff  each  Ufe,  and  a  e^>tennial  fine  due  at  the 

end  of  every  seven  years,  with  interest  on  each 

from  the  time  when  it  became  due  at  5  per  cemt!^ 

The  guardian  of  the  minore  was  deotared  emti* 

tied  to  the  ooste  of  appearing* 

TuiB  was  a  cause  petition  filed  by  John  Boyd  fdv 

the  purpose  of  obtaining  a  renewal  of  a  lease  heat^ 

ing  date  the  2nd  of  May,  1825,  wh^^by  Chairlea 

Coote,  the  grandfather  of  the  minora  m  this  i»at- 

ter,  did  demise,  grant,  set,  and  to  &nn  let,  rdease, 

and  confiris  unto  the  stfid  John  Boyd,  in  his  actual 

possession  as  therein  mentioned,  and  to  his  heirs 

and  assi^M,  all  that  aad  those  oertaio  pranlsea  in 

CootehiU  therein  mentioned,  to  hold  the  same  onco 

*  It  is  the  practice  in  the  office  to  enter  the  side-bar  or* 
der  to  ttrikaot^da  refpondent^  withoet  any  order  of  thq 
oourt  for  tbat^rpoae. 

t  See^vol.  i?.,p»JftW  . 
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the  said  John  Boyd,  his  heirs  and  assigns,  from  the 
1st  of  May  then  last,  <'for  and  daring  the  natural 
lires  of  them  their  Royal  Highnesses  Adolphos 
Frederick,  Duke  of  Cambridge,  William  Frede- 
rick,  Duke  of  Gloucester,  and  Princess  Mary, 
Docfaess  of  Gloacester,  and  for  and  during  the 
natural  life  of  the  longest  Itrer  of  thenn  and  for 
and  during  the  natural  lives  of  such  other  person 
and  persons  as  shall  from  time  to  time*  succes- 
sively during  the  space  of  forty  years  from  the 
date  thereof,  be  added  to  this  demise  pursuant  to 
the  covenant  hr  that  purpose  herein-after  con- 
tained ;"  he,  the  said  John  Boyd,  paying  the  yearly 
rent  as  theteio ;  and  the  said  demise  contained  a 
covenant  for  reneiral  as  follows :  ^<  And  the  said 
Charles  Coote,  for  bhnself,  his  heirs  and  assigns, 
dotb  covenant,  promise,  grant,  and  agree  to  and 
with  the  said  John  Boyd,  his  heirs  and  assigns,  that 
in  case  any  of  the-  original  lives  herein-before  men- 
tioned «haU  faR  or  di»  within  the  space  of  forty 
years  from  the  date  hereof,  and  if  the  said  John 
Boyd,  his  hdrs  or  assigns,  shall  then  be  minded  on 
the  fall  or  -death  of  any  of  the  said  lives,  to  add 
aiiotlier  life  in  lieu  thereof,  and  shall,  within  six 
^lendar  months  after  such  fell  or  death  of  the  said 
life  or  lives,  apply  and  pay  half  a  year's  rent  by 
way  of  fine  for  renewal  to  the  said  Charies  Coote, 
his  heirs  and  assigns,  over  and  above  all  arrears  of 
the  aforesaid  rent  that  shall  then  be  doe  oat  of  the 
said  premises,  then  he,  the  said  C.  Coote,  his  heirs 
and  assigns,  shall  and  will  in  such  case  supply  such 
falling  of  an}'  of  the  aforesaid  lives  by  adding  another 
person  of  the  Royal  Family  of  Gkeat  Britain  and 
IrelAnd,  at  the  nomination  of  the  said  John  Boyd,  his 
hers,  exeontors,  administrators,  and  assigns,  when 
-and  as  often  as  it  shall  so  happen,  and  application 
•be  thereupon  made,  and  fine  given  and  paid  within 
the  said  term  of  forty  years,  bnt  not  afterwards.** 
^Then  followed  the  usual  covenant  for  title.  It  ap- 
peared from  the  affldavit  that  the  said  Chas.  Coote 
died  in  1842  intestate,  leaving  Richard  Coote,  the 
father  of  tlie  present  minors,  his  eldest  son  and  heir- 
at-law  him  surviving,  who  thereupon  became  enti- 
tled to  the  reversion.  That  the  said  Riehd.  Coote 
*died  in  1852,  having  first  duly  made  and  pobtrsbed 
his  Inst  will  and  testament  duly  attested  fbr  passing 
Teal  estate,  and  thereby  bequeathed  the  reversion  in 
«dtd lease,  (subject  to  hts  debts  as  therem,)  to  his  eld- 
'1M  son  R.  C6otein  tail  male,  with  remainders  over. 
*In  1852  tlie  minors  were  made  wards  of  court,  and 
their'  mother,  Mary  Ellen  Coote,  was  appointed 
guardian  of  their  persons  and  fortunes,  and  Wm. 
-Murray  was  appointed  receiver  in  the  matter.  The 
Duke  of  Gloucester,  one  of  the  lives,  died  on  the 
8(Hh  of  November,  1834,  and  the  Duke  of  Cam- 
bridge^ another  of  the  lives,  died  on  the  8th  July, 
1850,  and  the  petitioner  daidsed  to  be  entitled  to 
a  renewal  for  the  new  lives  on  payment  of  the  re- 
newal and  septennial  fines  and  ialerest  thereon, 
which  amounted  to  £26  l^k*,  and  was  made  up  as 
fWlowa:— 

First  life  dropped  30th  Nov.  1834,  one  fine  dus  £  t.  d, 

30th  May,  i836\...., ^.^...  4  8  7| 

Interest  thereon  froai  ths  dOth  May,-  18S6  to 

the  30th  of  January,  1855 ••«•.••  4  4  5f 

Septennial  Fine aoomed  30th  May,  IMt .•«••*.••  4-  M  7^ 


Interest  thereon  Arom  said  day  to  the  30th  Jan. 

1865,  beingr  12  years  and  8  months 2)3     6^ 

Septennial  Fine  accrued  30th  May,  1849 4     8    7^ 

Interest  thereon  from  said  day  to  30th  January, 

1855,  5  years  and  8  months. .c 12     7^ 

Second  life  dropped  8th  July,  1850,  Renewal 

Fine  due  8th  January,  J 851 4     8     7^ 

Interest  thereon  from  said  day  to  30th  Januar}', 

1855,  being  4  years  and  22  days  0  17   11^ 

Total  amount  of  Eenewal  and  Septennial  Fines  ■ — ^  • 

with  Interest £26  13     0 

The  prayer  of  the  petition  was  as  follows  r  "  May 
it  therefore  please  your  Lordship  to  declare  your 
petitioner  entitled  to  a  renewal  of  the  lease  of  tlie 
2nd  day  of  May,  1825,  and  that  the  said  Mary  Ellen 
Coote,  the  mother  and  guardian  of  the  minors,  or 
such  other  person  an  your  Lordship  shall  direct, 
do,  on  payment  by  your  petitioner  of  the  sum  of 
£26  Ids.  being  for  all  renewal  and  septennial  fines 
with  interest  now  due  thereon,  exeente  such  renewal 
to  your  petitioner  for  the  lives  of  his  Royal  High- 
ness the  Prince  of  Wales,  and  her  Royal  Highness 
the  Princess  Helena  Agusta  Victoria,  and  in  case 
the  parties  should  differ  as  to  the  form  of  such  re- 
newal, that  it  be  referred  to  William  Brooke.  Esqs, 
the  Master  in  this  matter,  to  settle  same,  or  that  it 
be  referred  to  the  said  Master  to  enquire  and  report 
whether  your  petitioner  is  entitled  to  a  renewal  of 
said  lease  of  the  2ud  day  of  May,  1825,  for  two  new 
lives,  or  any  other  and  what  renewal  and  in  what 
terms.  And  in  case  the  Master  shoidd  be  of  opi- 
nion that  your  petitioner  is  entitled  to  a  renewal, 
then  that  he  do  take  an  account  of  the  renewal  fines 
payable  by  your  petitioner  on  obtaining  such  renewal, 
and  do  also,  if  necessary,  settle  a  draft  thereof." 

Hughes,  Q.  C,  moved  the  prayer  of  the  petition, 
and  submitted  that  the  petitioner  was  entitled  to  a 
renewal,  and  that  the  case  came  within  the  1 1  Geo. 
4,  and  1  W.  4,  c.  65,  s.  16,  (see  ante  Vol.  vi.  p.  109,) 
as  there  was  a  clear  right  of  renewal  here,  one  life 
was  still  in  being.  Ferinom  v.  Lord  Ovmond, 
(Beatty,  347.) 

Owen,  for  the  gnardian  of  the  minor,  submitted 
that  there  was  not  here  an  absoloto  right  to  a  re- 
newal, as  was  required  by  the  Act  of  Geo.  4,  but 
only  a  limited  right  of  renewal,  and  that,  therefore, 
the  court  did  not  appear  to  hare  authority  to  grant 
it ;  but  the  guardian  of  the  minor  was  not  disposed 
to  give  any  opposition  if  the  court  thought  riglit  to 
grant  it.  Shethy  v.  Bmdshaw,  (6  Jr.  E.  Rep.  307); 
In  re  Ha^es,  (Sau.  &  Sc.  208,  n.);  In  re  Cootes, 
minor/f  j^jf  parte  M^Gahan,  (6  Ir.  Jur.  107.) 

Master  of  the  Rolls — There  is  a  difficulty  in 
granting  the  renewal  sought  for  in  this  case,  and 
there  are  reasons  for  not  granting  it  which  are  sup- 
ported by  authority;  and  indeed  if  the  property  was 
of  large  value,  I  would  not  make  the  order.  Out  I 
think  I  may  n»ake  it  in  this  case,  because  it  is  for  the 
benefit  of  the  minor,  and  the  guardian  does  not  offer 
any  serious  opposition,  leaving  it  to  the  discretion 
of  the  court.  The  right  to  renew  is  here  only  a 
limited  right  of  renewal,  the  right  is  to  renew  upon 
nominating  a  new  life  within  six  months  after  the 
fall  of  each  Hfe,  within  40  years.  I  concur  in  the 
rule  as  laid  down  by  Mr.  Furlong  in  his  book  on 
Landlord  and  Tenant,  p.  292,  he  says:  <*  If  a  lease 
merely  contains  a  covenant  forone  or  more  renewals^ 
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or  to  reoew  from  time  to  time  dariDg  a  limited  pe- 
riod, it  is  iDcombent  on  the  tenant  to  olMenre  wUh 
Btrictneis  tlie  terms  of  the  covenant,  as  a  Comrt  or 
Equity  will  not  relieve  agdnst  the  legal  consequen- 
ces of  his  negligence,  unless  a  strict  performance  be 
prevented  by  the  default  or  misconduct  of  the  land- 
lord, or  by  ignorance,  not  wilful,  or  by  unavoidable 
accident"  Now,  here  there  is  only  a  limited  right 
of  renewal,  and  one  of  the  lives  has  not  been  in  b^ 
ing  for  several  years,  and  the  other  dropped  five 
years  ago,  and  then  the  tenant  comes  forward  and 
Bays :  '*  I  will  now  get  a  renewal,  or  bring  the  minor 
into  court*"  Such  a  renewal  is  not  within  the  Tenantry 
Act,  and  were  it  not  that  the  premises  here  are  of 
■mall  value,  only  about  £9  a  year,  I  would  require 
a  cause  petition  to  be  filed  by  the  tenant,  and  it 
would  fail  unless  it  was  shown  that  the  landlord  was 
in  default ;  but  as  I  thinic  this  would  not  be  for  the 
benefit  <^  the  minor  here,  I  will,  in  this  case,  direct 
the  Tenewal  to  be  granted,  upon  payment  of  the  re- 
newal and  septennial  fines  and  interest,  and  I  will 
ivquire  a  life  to  be  named  which  was  in  being  during 
the  six  months  after  the  fall  of  each  life  for  which 
it  if  to  be  substituted. 

The  following  order  was  made : 
**  Let  the  petitioner,  John  Boyd,  be  at  liberty  to 
lodge  in  the  Bank  of  Ireland,  to  the  credit  of 
this  matter,  with  the  privity  of  the  Accountant 
General  of  this  court,  the  said  sum  of  £26  Ids. 
being  for  renewal  and  septennial  fines,  with 
interest,  and  thereupon  let  the  said  Mary  Ellen 
Coote,  the  mother  and  guardian  of  the  minor, 
execute  a  renewal  of  the  lease,  in  the  petition 
mentioned,  to  the  said  petitioner,  John  Boyd, 
for  the  lives  of  her  Royal  Highnesa  theDuchess 
of  Gloucester  and  her  Royal  Highness  the 
Princess  Helena  Agusta  Victoria  and  her 
Royal  Highness  Mary  Adelaide,  daughter  of 
the  iata  Duke  of  Cambridge,  and  in  the  event 
of  any  dtfierence  as  to  the  form  of  renewal, 
refer  it  to  William  Brooke,  Esq.  the  Master  in 
this  matter,  to  seule  same." 
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£ccLB6iA8TioAL  CoMMreeroivBRS  t^.  Holmes. 

Januaiy  80,  April  20. 
Tithe  rent  charge-^hmdenve-^atate  rf  inherit^ 
ance — Presumption  of  re^asmgnmenf--^ 
1  ^  2  rtc.  c.  109.      ' 
The  defendant  woe  sued  /or  Hike  reiU  ckmrg^  and 
ihe  wrU  of  iummows  and  plaint  all^d,  in  the 
tetm^  of  the  lSf2  Vice.  109,  that  the  drfendant 
was  seized  or  poisesstd  of  an  estate  of  inheritance, 
or  one  equivalent  thereto,  in  the  lands.    In  order 
to  prove  this  a  former  petition,  presented  in  1889, 
to  recover  tithe  rent  charge  im  respeet  i^ these  lands, 
was  given  in  etidewx,  with  an  &rder  enade  tnson 
consent  with  respect  thereto.     The  peUiion  con- 
tained  an  allegation  similar  to  the  summtms  and 
plaint,  relative  to  the  defendants  interest    Acts  of 
ownership  andpaj^vient  ofhead-)  enibvthe  defend^ 
ant  were  also  proved.   To  rebut  the  eject  of  this  ew-  ' 


denos,iiwde  proved  by  the  defendant  that  in  1894$ 
he  was  dis^rged  by  the  Insolvent  Couri,  and  hie 
estate  vested  in  the  provieiomd  assignee^  who  did 
net,  homePer^  interfere.  It  weu  contended  on  the 
pari  of  the  d^fendani  that  this  latter  evidence  was 
conclusive  to  displace  the  effect  rfthe  evidence  a^ 
duced  on  the  part  of  the  ptaintiff^even  though  thai 
should  per  se  sufiioe  'to  establish  a  prmsa  facte  cass. 
Held,  (Crampton,  •/.,  dissentiente,^  that  metwitk- 
standing  the  fact  of  payment  of  head^remt,  then 
was  prima  facie  evidence  <fihe  d/sfendttnts  having 
been  seized  or  possessed  of  a  st{ficient  estate  to 
render  him  liMe  in  ihe  present  emotion  ^  and  se^ 
condfy,  thai  the  effect  of  the  Ineohmei  proceedings 
wewnot  conclusive  to shMv  that  theestite  hedpassed 
from  and  continued  out  rf  the  defindantf  inae* 
much  as  it  was  consistent  with  the  d^endants  evi* 
dence  thtU  the  estate  might  have  been  ro^aesigned 
to  the  defendant  since  1884. 

This  was  an  action  fc^the  recovery  of  certain  titlie 
rent- charge.  The  summons  and  plaint  stated  the 
title  of  the  plaintiffs  to  the  Rectory  of  Ardkesgb, 
Parish  of  Cloyne,  and  County  of  Cork,  and  liability 
of  the  lands  of  Ardglemore  in  said  parish  to  the 
rent-charge  of  £9  £.  6^.,  and  that  four  and  a  half 
years  of  same,  prior  to  the  1st  of  November,  1850, 
were  in  arrear,  and  it  also  averred  that  the  estate 
of  the  defendant  was  of  the  quantity  reqnhred  by  the 
Act  of  Parliament.  The  entire  amount  claimed  by 
the  particulars  (^  demand  was  £41  lis.  11^.  The 
defendant  pleaded  that  he  bad  not,  on  the  1st  of 
November,  1850,  or  fiMrfour  yeara  and  a  half  then 
next  preceding,  in  the  said  parcel  of  land  any  estate 
of  inheritance  or  any  other  estate  or  rnterest  equi- 
valent to  a  perpetual  estate  or  intereel^  as  defined 
by  the  Act  of  Parliament,  by  reason  whereof  the 
money  in  question  was  payable  by .  the  defendant. 
There  was  another  plea,  to  which  the  plaintifls  suo> 
cessfuUy  demurred,  and  the  sole  issue  of  Nisi  Prras 
was  joined  upon  the  plea  above  abstracted.  The 
cause  was  tried  at  the  sittings  afiter  last  Afichaehnas 
Term  before  the  Lord  Chief  Justice.  The  plahi* 
tiffs  on  that  occasion,  in  order  to  show  the  liability 
of  the  defendant  to  the  tithe  rent,  gave  in  evidenee 
a  petition  presented  in  1899,  at  the  suit  of  the  pre- 
sent plaintiffs,  to  the  Court  of  Equitv  Eiceheqaer 
fbr  a  receiver  over  said  lands,  in  which  the  present 
defendant  was  named  respoiideiit.  This  petitkMi 
contained  a  distinct  allegation  of  the  seizin  of  Ab 
defendant  of  an  estate  sufficient  to  satisfy  the  A<* 
of  iPariiameot  in  the  lauds  in  question,  and  of  hli 
HabiHty  to  satisfy  the  then  arrears;  also  of  the 
non-interference  of  the  provisional  assignee  of  the 
Insolvent  Court,  in  the  matter  of  the  defendant^ 
insolvency^*  with  the  i^ents  and  profits  of  the  said 
estate.  They  also  proved  a  conditional  order  rf 
the  17th  of  January,  1840,  and  an  absolute  order 
of  the  27th  of  January,  1841,  for  the  appointment 
of  a  receiver,  and  also  a  oonsent  dated  the  1 9th  of 
June,  1845,  on  the  part  of  the  respondent,  admit- 
ting the  amount  due,  and  consenting  that  the  peti- 
tioners should  be  entitled  to  draw  certain  numeys 
paid  by  the  receiver  into  court,  and  that  the  receiver 
should  pay  the  balance,  after  certain  deductions,  to 
the  petitipners.  Evidence  was  given  of  acts  of 
owuersfatp  by  the  defendant  over  said  lands  by  re- 
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eeipt  of  raiti  op  to  the  25|ti  of  March,  1S50,  when 
nhe  lands  were  evicted.  It  appealed  that  one  of 
-the  teoaotS)  by  ammgemeDt,  paid  the  head«rent  for 
which  he  waa  allowed  by  the  defendanfa  credit. 
Coonsel  for  defendant  submitted  that  the  plaintiffs 
aboold  benonsQtted,  inasmuch  as  there  was  evidence 
that  a  head  rent  was  payable  for  said  lands,  which 
displaced  the  presumption  of  a  seizin  in  fee  arising 
from  possession  and  receipt  of  rent  by  the  defend- 
ant, and  that  there  was  no  evidence  of  the  estate  or 
interset  which  the  defendant  had  so  as  to  render 
bins  Nable  as  the  party  having  the  responsible  estate 
witbiB  the  meaning  of  the  statute.  The  Lord  Chief 
Justice  having  refused  to  nonsuit,  but  having  saved 
the  po4flt|  the  petidon  and  order  made  by  the  In- 
solvent Court  in  1834,  and  the  assignment  to  the 
provisional  assignee  made  the  12th  of  November  of 
thai  year,  together  with  the  final  adjudication  and 
discharge  of  the  defendant,  were  all  given  in  evi- 
deiK»f.  •  The  defendant's  counsel  then  called  upon 
the  judge  to  direct  a  verdict  for  the  defendant,  in- 
asoftucb  as  all  the  estate  whatever  which  the  defen- 
dant had  in  said  lands  was,  by  said  assignment, 
vested  in  the  provisional  assignee,  but  his  Lordship 
directed  a  verdict  for  the  plaintiffs,  with  liberty  to 
apply  that  it  slSould  be  turned  into  a  verdict  for  de- 
fendant, if^  upon  tho  whole  case,  tlie  court  should 
be  of  opiaioQ  that  the  insolvency  proceedings  show- 
ed oonclusivejy  that  the  estate  was  out  of  the  de- 
fendant, and  werc^  therefore,  an  answer  to  the  action. 

IV.  Fsthersione  H.  and  /.  Clarke  showed  cause 
on  behalf  of  the  plaintiffs,  and  argued  that  the  evi- 
dence of  acts  of  ownership  subsequent  to  the  insol- 
vency proceedings,  together  with  the  proceedings 
in  this  Equity  Exchequer,  showed  that  there  had 
been  a  revesting  of  the  estate,  and  that  the  defend- 
ant accordingly  became  liable. 

James  Greene  and  lAfnqh*  Q»  C*  contra,  for  the 
defendant,  argued  that  the  assignment  to  the  provi- 
sional assignee  displaced  whatever  prima  fade  pre- 
sumption existed  against  the  defendant ;  that  it  lay 
upon  the  plaintiffs  to  establish  their  title  affirma- 
tively, and  that  it  could  not  be  inferred  that  the 
dcrfqodant  was  tenant  in  fee  in  consequence  of  the 
p«,yi«ent  of  head  rent,  and  no  particular  estate  could 
be  inferred  from  acts  of  ownership. 
,  Lbvboy,  C.  Jt— The  court  are  of  opinion  that, 
vpon  the  question  reserved,  the  verdict  must  be 
u|^held»  The  defendant  here  did  not  require  to 
have  the  question  left  to  the  jury,  for  they  probably 
would  have  felt  no  doubt  with  respect  thereto ;  but, 
on  the  other  hand,  he  has  narrowed  the  whole  mat- 
ter ill  dispute  to  this  point,  namely,  whether  the 
pffOQeediGf;s  in  insolvency  were  conclusive  evidence 
in  his  favour.  Let  us  examine  into  the  nature  of 
that  piece  of  evidence,  to  see  whether  it  was  con- 
clusive* An  assignment  was  made  in  1834  to  the 
provisional  assignee ;  but  no  possession  from  that 
time  to  the  present  went  along  with  that  transfer. 
What  was  the  value  of  that,  unless  some  possession 
went  alpng  with  it  ?  The  presumption  would  else 
be  a4verse>^  What  would  be  its  value  if  the  opposite 
party  were  to  counteract  the  previous  assignment 
by. circumstantial  evidence,  showii^  that  there  had 
beef)  a  re-assignment?  It  b  the  every-day  practice 
to  make  a  party  liable  as  assignee  by  evidence  show- 


ing that  he  is  in  possession  and  has  acted  as  owner, 
without  being  forced  to  produce  the  deed  of  assign- 
ment* Now,  if  by  that  sort  of  evidence  you  can 
prove  a  party  to  be  assignee,  why  ought  you  not 
to  be  able  to  prove  a  re -assignment  by  the  same 
description  of  evidence  ?  Here  the  evidence  is  that 
the  party  alleged  to  be  the  re- assignee  was  in  pos- 
session for  nearly  twenty  years,  doing  every  descrip- 
tion of  acts  of  ownership,  such  as  receiving  rents, 
&c,  and  he  admits  liabilities  which  he  would  not 
unless  he  were  the  re-assignee;  for,  if  not,  he  would 
have  incurred  no  liability  under  the  Tithe  Rent- 
charge  Act,  and  yet  we  find  him  allowing  a  receiver 
to  be  appointed  on  consent,  which  is  stronger  than 
the  mere  fact  of  an  adverse  judgment.  Otherwise, 
and  but  for  this  fact,  he  would  have  been  enabled 
to  say  that  he  was  not  so  liable,  but  that  such  lia- 
bility properly  devolved  on  other  persons.  All  this 
takes  place,  and  then  when  by  a  subsequent  pro- 
ceeding by  the  Commissioners  the  defendant  has 
been  treated  as  liable,  he  sets  up  these  proceedings 
in  1834.  If  this  evidence  be  not  conclusive,  and 
mav  be  met  by  circumstances,  there  are  counter- 
vailing circumstances  sufficient  to  go  to  the  jury ; 
but  the  defendant  does  not  seek  to  send  the  case  to 
the  jury,  but  relies  upon  the  fact  of  these  proceed- 
ings in  1834  as  being  oonclfidve  against  any  species 
of  evidence.  I  really  do  not  understand  why  a  party 
should  be  charged  as  assignee  and  not  as  re-assignee 
upon  the  very  same  species  of  evidence.  I  amy 
therefore,  of  opinion  that  the  verdict  for  the  plain- 
tifis  should  stand  and  the  cause  shown  be  allowed. 
Crampton,  J. — I  feel  some  little  difficulty  in 
consequence  of  the  manner  in  which  the  case  has 
been  reserved ;  but  I  own  that  I  cannot  consider 
the  plaintift  to  have  shoiin  a  title  to  recover  in 
this  case,  and  I  do  not  think  that  the  principle  of 
law  which  governs  it  ought  to  be  trenched  on.  If 
there  had  been  a  re- assignment,  the  plaintiffs  would 
undoubtedly  have  a  title ;  but  if  not,  the  reverse. 
Now,  did  they  or  did  they  not  prove  their  title  ? 
That  is  the  question.  Had  that  question  been  lefl 
to  the  jury,  there  might  have  been  a  verdict  one 
way  or  the  other.  That  question  was  never  left  to 
the  jury.  If  there  had  been  such  a  thing  as  a  re- 
assignment. It  would  have  been  a  matter  of  record, 
and  oonsequeotly  as  much  in  the  power  of  one  of 
the  parties  to  pvoduoe  as  the  other.  The  only  title 
of  the  plaintiffs  is  based  upon  the  supposition  that 
the  jury  would  have  found  that  there  was  such  a 
thing  as  a  re-assignment,  which  cannot  be  executed 
without  the  orde^  of  the  court.  In  this  case^  in 
which  it  is  contended  that  a  re-assignment  is  to  be 
presumed,  the  plaint  has  averred  the  existence  of  a 
particular  estate  in  the  defendant,  which  has  made 
him  liable  to  the  payment  of  tithe  rent  charge. 
Such  is  the  case  made  by  the  plaintiffs,  and  al- 
though the  plaint  here  is  general,  it  will  not  differ 
at  aU  fVom  the  case  of  a  plaint  stating  a  case  of  a 
lease  for  the  lives  of  so  and  so.  The  burthen  of 
proof  is  cast  upon  the  plaintiffs.  They  proved  that 
the  defendant  once  was  seized  of*  a  lease  for  lives 
renewable  for  ever,  and  the  i^ayment  and  receipt  of 
rent,  and  the  petition  proceedings  instituted  by  the 
present  proceedings  against  him,  and  there  theplain- 
Ufi^'  case  rested.    Those  were  the  very  facts  which 
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were  afterwards  more  fully  proved  by  the  defend- 
ant; namely,  that  in  1834,  the  defendant  became  an 
insolvent,  and  that  his  estate  vested  in  the  assignee, 
and  notwithstanding  that  the  estate  so  vested  in  the 
assignee,  no  more  was  done  than  the  discharge  of 
the  receiver  and  the  payment  of  the  balance  to  the 
respondent.  It  falls  upon  the  plaintiffs  to  make 
out  a  case  for  the  jury  to  raise  a  presumption  upon 
these  facts.  Here,  in  1 834,  the  estate  was  vested  in 
the  provisional  assignee,  but  the  defendant  still  re- 
mained in  possession  and  received  the  rents,  which 
circumstance  might  have  induced  the  Commission- 
ers to  consider  him  still  as  a  proprietor;  but  how 
is  that  to  warrant  the  court  to  infer  the  fact  of  a 
re-assignment  ?  The  questioo  which  we  are  now 
inquiring  into  is  this :  whether  the  plaintiff  is  to  be 
considered,  by  reason  of  his  prior  acts,  done  up  to 
1840,  as  having  bad  vested  in  him  an  estate  for  lives 
renewable  for  ever.  The  case  put  by  counsel  is, 
that  it  is  quite  enough  to  charge  a  man  as  assignee^ 
to  show  him,  as  you  have  done  here,  to  be  in  pos- 
session, and  that  such  is  prima  facie  evidence ;  but 
if  a  previous  assignment  was  made  by  himself  to 
ethers  before  action  brought,  how  does  his  character 
become  changed?  How  does  he  become  invested 
with  freehold  estate  ?  No  direct  evidence  has  been 
given  of  this.  It  was  said  that  there  was  a  posses- 
sion of  18  or  19  years.  I  do  not  think  that  we  can 
presume  that  the  averments  in  the  plaint  would  be 
Satisfied  by  this  length  of  possession.  What  does 
the  petition  state  ?  It  states  the  insolvency,  and 
the  ex  istence  of  the  estate  in  the  provisional  assignee, 
it  also  states  the  continuance  in  possession  of  the 
property  by  the  defendant  after  that  petition  had 
been  presented,  which  was  the  act  of  the  plain < 
tiffs.  The  defendant  agrees  to  the  appointment  of 
a  receiver.  It  is  adnditted  by  the  defendant  that 
being  in  possession,  he  is  bound  to  pay  head-rent. 
But  that  is  only  done  as  representing  the  assignee 
of  the  court.  The  possession  of  nineteen  years 
and  the  receipt  of  rent  might  furnish  some  ground 
to  a  jury  to  infer  the  existence  of  a  fee,  but  no 
ground  whatsoever  whence  to  infer  a  particular 
estate,  in  order  to  satisfy  the  enactment  of  the  sta- 
tute. Are  we  to  presume  that  there  has  been  a  re- 
assignment of  the  particular  estate  ?  There  is  a 
great  difference  between  the  case  of  an  assignment 
and  the  case  of  a  re-assignment.  Take  it  that  in 
this  case  a  primary  presumption  existed.  The 
evidence  shows  that  the  estate  was  at  one  period 
divested.  Nothing  can  change  the  course  of  devo- 
lution but  a  re-assignment  by  the  order  of  the  In- 
solvent Court.  The  plaintiff  was  bound  to  show  a 
re-assignment,  which,  if  it  ever  existed,  it  was  in 
his  power  to  prove  by  matter  of  record.  If  this 
primary  evidence  were  in  the  power  of  the  de- 
fendant exclusively,  there  would  have  been  some 
better  ground  for  the  omission  ;  but  it  is  not  so, 
because  it  was  a  record  of  the  Insolvent  Court,  and 
it  was  equally  competent  for  either  party  to  produce 
it.  Perhaps  there  may  have  been  a  miscarriage  in 
this  case,  but,  if  there  were  no  re- assignment,  it 
would  clearly  be  a  good  defence,  and  I  own  that  1 
entertain  a  strong  feeling  in  favour  of  granting  a 
new  trial. 

MooBE,  J.— I  concur  with  the  view  taken  by  my 


Lord  Chief  Justice,  and  were  it  not  for  the  strong 
view  expressed  by  my  brother  Crampton  on  the 
other  side,  I  would  entertain  no  doubt.  This  case 
comes  before  the  court  upon  a  conditional  order  to 
enter  a  nonsuit  or  verdict  for  the  defendant,  and 
the  question  is,  whether  that  order  should  be  made 
absolute  or  not.  That  cannot  be  made  absolute 
except  upon  either  or  both  of  the  two  following 
grounds:  first,  that  no  evidence  was  given  upon  tiiQ 
part  of  the  plaintiff  to  go  to  the  jury  with  regard 
to  the  liability  of  the  defendant ;  or  secondly,  that 
though  there  were  such,  yet  the  defendant  was  enti- 
tled to  a  verdict.  I  think  that  there  was  abundant 
evidence  to  maintain  the  affirmative  of  the  issue, 
that  the  defendant  was  assignee  of  the  estate  of 
which  he  was  assignee.  What  was,  in  fact,  the  evi- 
dence upon  the  subject  of  that  affirmative  ?  That 
the  defendant  liad  for  year»  paid  head  rest  and  re- 
ceived rent  for  these  lands;  that  a  petition  bad 
been  presented  charging  him  with  this  very  rent 
charge,  and  that  in  the  Court  of  Chancery  he  con- 
sented that  a  receiver  should  be  appointed.  The 
plaintiffs  would  have  had  no  right  to  have  bad  (hat 
receiver  appointed  unless  the  defendant  had  that 
estate,  but  he  evidently  conceived  thai  they  had  a 
riirht  to  have  a  receiver  appointed.  But  this  is  n'>t 
all  the  evidence  to  go  to  thfe  jury  that  he  was 
clothed  with  the  character  of  owner  contemplated 
by  the  Act  of  Parliament,  btit  after  the  appoint- 
ment of  the  receiver  he  entered  into  a  covenant  that 
out  of  the  monies  paid  to  the  receiver  the  arrears 
of  rent  charge  should  be  paid,  aad  the  balance  to 
be  paid  to  the  respondent.  Is  it  possible  thut  they 
would  have  been  so  had  not  the  respondent  con* 
oeived  himself  liable  under  the  Act  of  Parliament? 
i  cannot  understand  upon  what  principle  that  can 
be  deemed  not  to  be  evidence  to  go  to  the  jury  tkat 
he  was  liable  to  this  clmrge.  if  the  case  merely 
rested  upon  the  evidence  given  by  the  plaintiffs  I 
should  be  of  opinion  that  there  was  abundant  evi- 
dence in  support  of  the  defendant's  liability.  Bnt 
be  went  into  a  case  and  contended  that  tbe  Insdl*- 
vency  proceedings,  namely  the  petition  and  appoint- 
ment of  assignee  in  1 634,  were  conclusive  agftinst  the 
right  of  the  plaintiffs.  But  though  this  is  evidence 
it  is  not  conclusive  evidence,  because  it  may  be  re- 
butted by  subsequent  circumstances,  and  L  agree 
that  If  it  were  not  acied  on  for  twenty  y«arB,~  and 
the  party  who  presented  it  bat  acted  inconsist- 
ently therewith,  these  proceedings  would  appear  to 
have  been  collusive  or,  at  least,  p«it  an  end  to. 
That  is  shown  by  some  circumstances  in  this  case, 
and  which,  while  they  show  that  the  defendant  is 
clothed  with  the  character  of  owner,  show  likewise 
that  he  cannot  rely  upon  the  assignment  in  1834. 
Therefore  I  concur  with  the  judgment  pronounced 
by  my  Lord  Chief  Justice.  .  1  would  concur  with 
the  view  taken  by  my  brother  Crampton,  as  to  tho 
granting  of  a  new  trial,  if  any  injustice  would  be 
likdy  to  be  done  by  Ibe  present  course  $  but  1  en- 
tertafin  no  such  apprehension,  inasmuch  as  no  claiiu 
ts  likePJr  to  be  ma'de  by  ih4t  former  creditors  of  th« 
defendant.        '  ' 

Lbfroy,  C.  J4— I  would  ju{it  wisb  \o  observe 
that  some  misapprehension  has  occurred  on  the  pai't 
of  my  brother  Gramptx>n  as  to  w4iat  1  said  relative 
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to  the  receipt  of  rent  being  proof  of  a  particular 
estate ;  that  is  not  >vhat  I  intended  to  convey,  but 
this,  that  in  case  the  particular  estate  were  proved 
aliunde  to  have  existed,  which  it  was  in  this  case 
by  the  insolvent  proceedings,  the  receipt  of  rent 
might  then  become  proof  of  the  assignment  of  that 
estate  though  no  proof  of  its  original  creation.  In 
other  words,  receipt  of  rent  may  be  proof  of  the 
assignment  of  a  particular  estate  where  its  existence 
may  have  been  proved  a/iunde. 

Cause  shown  (Ulawed,  and  judgment 
for  plaint^. 


COURT  OF  COMMON  PLEAS. 

[Reported  by  William  Bopzs,  Esq,  and  Th£odobb 

BrLAVD,  Esqp  Barristers-at-Law.] 

JoHRSON  o.  Oaebb. — April  17,  1855. 

PracHce^CosU^J^'ectment^ie  and  17  Vtc. 
clia,«.  20l,»227. 

Where  but  one  defendant  takes  defence  in  an  eject' 
menifor  non-payment  of  rent,  and  upon  the  mo- 
tion  of  the  plaintiff^  that  defence  is  set  aside,  and 
leave  is  obtained  to  mark  judgment  as  for  want  of 
a  defence,  the  plaintiff^  cannot  recover  the  costs  of 
the  action  against  that  defendant  without  bringing 
an  action  jbr  mesne  rates. 

Ejectment  for  nonpay  men  t  of  rent.  The  defendant 
bad  taken  defence  alleging  a  payment,  but  without 
giving  the  necessary  particulars  of  it.  The  plaintiff 
hady  upon  motion^  obtained  an  order  with  costs  to 
set  aside  the  defence  and  mark  judgment.  Upon 
the  taxation  of  costs  between  party  and  party,  the 
Taxing  Officer  allowed  only  the  costs  of  the  motion, 
disallowing  all  costs- incurred  both  before  and  after 
the  motion* 

J.  S.  Armstrong  now  moved  for  an  order  that 
the  Taxing  Master  should  re^consider  the  taxation 
and  allow  full  costs  against  the  defendant,  as  he  had 
taken  defence.  He  contended  that  section  201  of 
tbe  Common  Law  Procedure  Act  did  not  apply  to 
tliis  case;  and  that  therefore,  under  section  227, 
the  case  should  be  governed  by  tbe  same  rule  as 
personal  actions. 

Per  Cubiam.-— You  can  get  your  costs  by  bring- 
ing an  action  for  mesne  rates»  but  you  cannot  get 
them  now  against  a  party  who  has  not  taken  defence. 
This  person  did  take  defence^  but  it  was  set  aside, 
and  you  should  get  all  the  costs  incurred  by  his 
taking  that  defence  but  no  more.  If  there  were 
any  special  circumstances  in  the  case^  the  court 
would  have  set  the  defence  aside,  with  costs,  if  they 
thought  fit. 

No  rule, 

*  Section  201.~In  case  no  defence  be  filed  within  the 
time  appointed,  or  if  the  defence  filed  l>e  ttmlted  to  part  onlj, 
the  plaintiff  shall,  on  filing  an  affidavit  of  the  service  of  the 
summons  and  ptahit,  be  at  lilierty  to  sign  a  jadgment  that 
the  plaintiff  shall  reoover  posaessioa  of  the  land,  or  of  the 
part  thereof  to  which  the  defence  does  not  apply ;  and  such 
ladgment.  if  for  all»  maj  be  in  the  form  No.  18,  oontaiiied 
in  the  Schedule  B,  to  this  Act  annexed,  or  to  the  like  effect, 
without  any  award  oj  costs,  but  without  prejudice  to  the 
plaintiff's  right  to  have  the  costs  taied  by  the  proper  officer, 
and  to  proceed  by  action  for  reoovery  of  sesne  rates  aud 
conts,  or  either  of  them ;  &c  &o. 


COURT  OF  EXCHEQUER. 

Easter  Term,  1855. 

TReported  by  Jobh  Nobwood^  Esq.  Barrister-at-Law.] 

ICoram  Richards  and  Greene,  B.  B.*] 

Dixon  v.  Frakks. — April  16. 

Common  Law  Procedure  Act^Pleading  double 
matter~---Oral  slander. 

In  an  action  for  oral  slander,  a  defence  stating  that 
the  woids  in  the  summons  and  plaint  mentioned, 
were  spoken  of  the  platntif  by  the  defondanl  in 
good  faith  and  without  tnalice,  will  be  set  aside  as 
being  foamed  in  a  way  calculated  to  prefudice^ 
embarrass,  and  delay  the  fair  trial  of  the  action. 

Semble,  where  a  defendant  obtains  liberty  to  plead 
several  matters,  the  defence  pleaded  in  pursuance 
thereof  must  strictly  follow  the  terms  of  the  order. 

The  sommoDS  and  plaint  stated  eight  causes  of  action , 
to  each  of  which  tbe  defendant  had  pleaded  double 
/matter.  The  first  count  or  paragraph  stated  that  the 
plaintiff  and  his  wife,  at  the  time  of  the  committing 
of  the  grievance  by  the  defendant  next  herein-after 
mentioned,  were  lying  in  prison,  to  wit,  in  the  gaol 
of  M.,  under  a  certain  false  charge  of  conspiring  to 
murder  one  T.  B.;  and  that  the  defendant  being 
then  a  stipendiary  magistrate,  had  imprisoned  the 
plaintiff's  child,  one  F.  E.  D,  and  had  taken  an  aU 
leged  information  from  the  said  F.  E.  D.  in  refe- 
rence to  the  said  false  charge  of  conspiracy  to  mur- 
der, and  that  the  defendant,  to  wit,  on  the  6th  day 
of  March,  in  the  year  of  our  Lord,  1854,  and  before 
the  trial  of  tbe  plaintiff  and  his  wife  on  said  false 
charge,  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff,  the  words  following, 
that  is  to  say :  «•  It  is  one  of  the  great  discoveries 
of  the  present  age  that  children's  evidence  was  the 
best  of  all,  and  1  have  hanged  people  on  it,  (insi- 
nuating  thereby,  and  intending  to  convey  that  the 
plaintiff  was  guilty  of  the  crime  of  conspiracy  to 
murder  T.  B.,)  and  further  insinuating  and  tending 
to  convey  that  the  plaintiff  would  be  hanged  on  the 
evidence  of  his  child  F.  E.  D."  The  2nd,  3rd,  4th, 
and  6th  counts  varied  the  words  alleged  to  have 
been  spoken,  stating  them  to  be :  *•  We  will  hang 
the  wife,  but  the  man  himself  will  get  off  on  the 
plea  of  insanity;  it  is  one  of  the  great  discoveries 
of  the  present  day  that  children's  evidence  is  the 
best  of  all ;  1  have  hanged  people  on  a  child's  evi- 
dence,  1  will  hang  the  Dixons  on  the  evidence  of 
the  (or  their)  child  F.  E.  D."  The  6th  count  averred 
the  slanderous  words  to  have  been  spoken  in  a  con- 
versation with  one  M.  P.,  and  to  have  been  these : 
••You  (meaning  thereby  the  said  M.  P,  the  servant 
of  the  plaintiff,)  will  never  see  your  master  or  mis- 
tress again,  you  will  never  see  your  master  or  mis- 
tress alive  again,  you  need  not  be  crying,  you  may 
be  quite  sure  the  master  and  mistress  will  never  see 
Castlewood  again."  The  7th  count  averred  that 
the  plaintiff  was,  at  the  Assizes  of  M.  duly  acquitted 
in  the  coarse  of  law,  of  a  certain  false  charge  of 
conspiracy  to  murder  the  said  T.  B,  and  of  all  other 


Pigot,  C.  B.,  and  Penoefather,  B.,  w^e  abssnt. 
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charges  then  preferred  against  him,  and  that  the 
said  defendant  had»  after  the  said  assizes  and  after 
the  said  trial  and  acquittal,  falsely  and  maliciously 
spoken  and  published  of  and  concerning  the  plaintiff, 
the  following  words,  that  is  to  say :  **  The  Dixons 
got  off  by  the  breaking  down  of  the  child.  I  will 
bring  them  to  trial  again  and  take  care  that  they 
do  not  get  off.  I  will  try  him  for  the  attempt  to 
murder.  I  will  try  him  for  firing  with  intent  to  kill. 
1  will  ruin  every  tenant  you  (meaning  the  landlord 
of  the  plaintiff,)  have  in  Castlewood,  and  leave  it  a 
desert  and  a  ruin.*  The  8th  count  varied  the  terms 
of  the  words  averred  in  the  7th. 

The  defence  pleaded,  as  to  the  1st,  4th,  5th,  6th, 
7th  and  8th  causes  of  action,  three  distinct  defencesi, 
viz. :  first,  as  to  the  alleged  speaking  of  the  words 
in  the  first,  &c.  cause  of  action  set  forth,  the  de- 
fendant saith  that  he  did  not  speak  or  publish  of  or 
concerning  the  plaintiff  the  words  in  the  said  first 
cause  of  action  set  forth.  And  for  a  further  defence 
to  the  said  first,  ftc,  cause  of  action,  the  said  defen- 
dant by  the  leave  of  the  court  saith,  tJ^at  the  words 
therein  set  forth  were  epoken  bjf  the  defendant  in  good 
Jaith  and  withoui  malice^  and  for  a  further  defence, 
&C.,  that  the  said  words  were  not  spoken  of  the 
said  plaintiff  by  the  said  defendant  in  the  defamatory 
sense  thereby  imputed  to  the  defendant ;  and  to  the 
2nd,  3rd,  and  7th  causes  of  action,  the  1st  and  2nd 
of  the  above  mentioned  three  defences  were  pleaded, 
and  the  third  was  omitted. 

The  Solicitor  General^  (with  whom  was  Denis 
C.  Herony)  of  counsel  for  the  plaintiff,  moved  **  that 
the  several  defences  filed  by  the  defendant,  which 
stated  that  the  words  in  the  summons  and  plaint 
mentioned  were  spoken  of  the  plaintiff  by  the  defen- 
dant in  *  good  faith,'  and  without  malice,  might  be 
set  aside  or  struck  out,  upon  the  grounds  that  they 
are  so  framed  as  to  prejudice,  embarrass,  and  delay 
the  fair  trial  of  the  action,  and  on  the  ground  that 
whatever  special  circumstances  the  defendant  alleges 
may  justify  the  speaking  of  the  words  should  have 
been  so  specially  pleaded,  and  upon  the  further 
grounds  that  the  said  defences  were  not  authorised 
by  the  order  of  Crampton,  J.  for  liberty  to  plead 
double  matter,  or  the  affidavit  upon  which  said  or- 
der was  grounded."  Counsel  in  the  course  of  the 
argument  stated  that  neither  the  first  or  third  set  of 
pleas  was  objected  to,  but  the  second  defence  was 
embarrassing.  No  certain  issue  can  be  taken  on  it, 
and  it  is  bad  in  law.  [  Greene^  B, — Then  why  not 
demur  ?]  Because  only  points  of  general  demurrer 
are  now  open,  and,  if  the  plaintiff  demurred,  it 
would  be  urged,  on  the  part  of  the  defendant,  that, 
the  truth  of  the  defence  being  admitted,  it  was  ad- 
mitted on  the  record  that  the  defendant  neither  en- 
tertained malice  in  fact,  nor  exhibited  malice  in  law, 
against  the  plaintiff,  when  he  spoke  the  words.  The 
plaint  was  that  the  defendant  spoke  the  words  ma- 
liciously, but  this  meant  malice  in  law.  Although 
malice  is  the  gist  of  the  action  for  slander,  there  are 
of  malice  two  sorts,  malice  in  fact  and  malice  in  law, 
the  former  denoting  an  act  done  from  ill-will  to- 
wards an  individual,  the  latter  a  wrongful  act,  in- 
tentionally done,  and  without  just  cause  or  excuse. 
Bromage  and  another  v.  Prossefy  (4  B.  &  C.  247 ; 
s.  c.  6  D.  &  R.  296 ;  s.  c.  1  C.  &  P.  475.)      It 


is  impossible  for  the  plaintiff  to  know  whether  the 
defendant  relies  upon  a  privileged  communioatioa 
or  not.  If  he  do  so,  it  ought  to  be  pleaded  spe- 
cially. The  56th  section  of  the  Common  Law  Pro- 
cedure Act,  (16  &  17  Vice  1 1 8,)  enacts  that  «the 
defence,  and  replication,  and  subsequent  pleadings, 
if  any,  shall  state  all  the  facts  which  constitute  the 
ground  of  defence  or  reply  in  ordinary  lanffuage» 
and  without  repetition.**  Here  there  is  no  justifi- 
able occasion  for  speaking  the  words  shown,  and  the 
good  faith  or  intention  of  the  defendant  is  immate* 
rial.  Toogoody.  Spyring,  (1  C.  M.  &  R.  181); 
SonierviUe  v.  Hawkins,  (10  M.  G.  &  S.  583.)  Se- 
condly, the  plea  of  ^  good  faith"  is  not  warranted 
by  the  order  made  for  liberty  to  plead  several  pleas. 
The  order  of  Crampton,  J.  is  for  liberty  to  plead 
several  defences  mentioned  in  the  affidavit  upon 
which  the  motion  was  grounded.  The  affidavit 
merely  states  that  **  the  defendant  was  advised  and 
believed  it  to  be  necessary  not  only  to  traverse  the 
speaking  of  the  words,  but  also  to  traverse  that  the 
words  were  spoken  in  a  defamatory  sense  or  mali- 
ciously.^ Wber6  liberty  to  plead  several  pleas  i» 
given,  the  order  must  be  strictly  followed.  Ga* 
bardi  v.  Barmer,  (3  Ex.  Rep.  239)  ;  WiUs  v.  Ro- 
binson, (5  W.  H.  &  G.  802.)  IRichards,  ^.-.That 
is  but  reasonable ;  for,  if  there  be  any  necessity  for 
the  order  of  the  judge,  it  must  be  followed  in  its 
terms.] 

Hayes,  Q.C.  (with  whom  was  J,  Clarke,)  contra. 
The  plea,  as  now  framed,  cannot  embarrass  the  plain- 
tiff. It  is  a  correct  way  of  putting  forward  privi- 
leged communication.  How  can  this  be  done  other- 
wise than  it  is  in  the  present  pleading  ?  The  party 
at  the  other  side  should  be  left  to  his  demurrer. 
The  question  of  this  being  an  embarrassing  or  a 
good  plea  is  too  important  a  matter  to  be  decided 
on  a  mere  motion,  but  should  be  reserved  for  a  more 
solemn  and  formal  argument.  Can  it  be  said  that 
we  are  to  set  out  in  the  pleading  all  the  circum- 
stances and  transactions  connected  with  the  speak- 
ing of  the  allegefl  slanderous  worda?  That  would 
be  to  set  out  evidence. 

Gbeerb,  B. — The  word  <*  maliciously''  in  the  plaint 
means  malice  in  law,  according  to  the  cases  cited  ; 
and  if  the  defendant  relies  on  the  circumstance  of 
their  being  no  malice  in  fact,  he  should  state  in  his 
plea  the  matters  whence  the  jury  might  draw  that 
inference.  I  must  say  that  I  tried  a  case  recently 
in  which  the  pleading  was  very  similar  to  that  in  tlie 
present  action,  and  I  was  much  at  a  loss  to  know 
what  1  should  leave  to  the  jury.  I  think  this  is  an 
embarrassing  plea,  framed  in  direct  violation  of  the 
policy  of  the  Act,  and  should  be  set  liside. 

RiCHABDS,  B.— ^..You  should  show  facu  sufficient 
to  ground  the  defence,  and  show  it  to  be  a  valid 
one,  although  you  need  not  go  into  all  the  minutin 
of  the  circumstances  connected  therewith.  The  plea 
cannot  be  sustained. 

Rule  accordingly — Pleas  set 
aside  with  costs. 

Hayes,  Q.  C  applied  for  liberty  to  amend. 
Richards,  B. — You  must  make  a  distinct  motion 
for  that  purpose. 
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JUDICFAL  COMMITTEE  OF  THE 
PRIVY  COUNCIL.— 1865. 

[Repovted  by  Riosabd  W.   Gamalb,  Esq.*.  Baimtor- 
ai-LawJ 


Charge 


WvtE  AND  Or^VOMA  V.  OORB^ 

on  landg — Trustee  and  cestui  que  trust — 
a  ^  4  fVm,  4,  cap.  27,  #ec^40. 

^  «n  ffMlMliifv  of  1799  il  and  B^  in  order  to 
make  pvowinan  for  C  and  her  iseue^  granted  cer^ 
ttnn  iiinds.  to  jD  09  trmte&fhr  500  yearst  in  htt9i 
among  othof^  to  raise  £6000  to  pay  off  incnm- 
hranee$y  then  fern  A^  his  executors  and  admims- 
iratorstfor  his  own  use.  Pari  of  the  £6000  was 
applied  to  pay  off  aertain  mestgiiges^  and  the  re- 
ssdue^  amounting  to  £1846  8#.  Id.^  became  the 
property  of  A,  who  died  in  )886.  Held>  t/tnt 
the  legal  personal  representatives  of  A  were  en^ 
titled  to  intereift  on  the  £1846  d«.  Id.  foam  1635, 
notwitkstamding  the  StattUe  of  Litniliations. 

Tbis  petition  of  appeal  iu  this  case  stated  that  by 
jndenture  bearing  date  the  25th  day  of  October, 
1799,  made  by  aod  betweeo  Thomas  Wyse,  and 
Frances  Maria  Wyse,  otherwtse  Bagge,  bis  wife, 
of  the  first  part ;  Benjamin  Thomas,  of  the  second 
part;  Edward  Shiel,  of  the  third  part;  and  Ben- 
jamin Burton  Johnson,  of  the  fourth  part;  after 
reciting  that  Fraueea  Maria  Wyse,  aod  Thomas 
Wyse  iu  her  right,  were  seised  of  the  lauds  of  Dro- 
more,  ^being  tlie  lands  sold  in  this  matter»)  held  un* 
der  a  lease  for  livaa  renewable  far  ever  y  aod  that 
it  was  their  ioteution  te  raise  by  demise^  sale,  or 
nortgage  thereof,  the  sum  of  £6000  to  be  applied 
80  far  as  should  be  necessary  in  payment  of  the  in- 
eumbrances  in  the  schedule  mentioned^  and  the  re- 
mainder to  be  for  the  purposes  thereinafter  ex* 
pressed.  The  said  Thomas  Wyse  and  Frances 
Maria  Wyse  did»  for  that  purpose^  and  U>  omke  a 
provision  for  said  Frances  Maria  Wyse  and  for 
their  issue,  in  exercise  of  sufficient  powers  then 
vested  in  thein,  appolot,  grant  and  convey  and  as- 
sure the  said  lands  of  DrofDore  to  Edward  Shiel, 
and  his  heirs,  for  the  terms  of  the  present  and  fu- 
ture contingencies  to  the  use  of  the  said  Benjamin 
Burton  Johnson  for  500  years,  and  subject  thereto 
to  said  Thomas  Wyse  and  Prances  Maria  his  wife, 
successively,  for  their  lives^  with  remainder  to  the 
younger  children  of  the  marriage,  in  such  shares  as 
said  Thomas  Wyse  and  Frances  Maria  Wyse^  or 
the  survivor,  should  appoint  and  in  default  of  ap- 
pointment, equally.  And  It  was  thereby  declared 
that  the  said  term  of  £500  years  was  vested  in  said 
Benjamin  Barton  Johnson,  upon  trust,  to  raise  with 
the  express  consent  in  writing  of  Thomas  Wyse  and 
Frances  Maria  Wyse,  or  the  survivor  <^  them, 
out  of  the  rents  or  profits,  or  by  demise  sale  or 
mortgage,  any  sum  not  exceeding  in  the  whole 
£6000,  for  paying  M  and  disefaargmg  the  incum 
branees  in  the  schedule  mentioned  ;  and  after  pay- 
ment thereof,  upon  further  trust  to  Thomas  Wyse, 
his  executors  and  administrators,  all  residue  and 
remainder  of  the  £6000^  for  his  and  their  own  use 
and  beuefit,  and  subject  thereto,  it  was  declared 
that  the  said  term  was  to  be  in  trust,  to  raise  upon 


the  written  request  of  Thomas  Wyse  and  his  said 
wife,  or  the  survivor  of  them,  any  smn  not  exceed- 
ing £10,000,  for  the  advancement  and  portions  for 
the  younffer  Children  of  said  Thomas  and  Frances 
Maria  Wyse,  as  by  said  indenture  wilf  appear. 
That  by  indenture  dated  the  29th  day  of  Decem- 
ber, l"80l,  made  by  said  Thomas  Wyse  and  Fran- 
ces  Maria  his  wi^,  of  the  ffrst  part  v  and  Mark 
Patrick  Fltzmaorice,  of  the  second  part,  tift  said 
Thomas  Wyse  assigned  to  Fitzmaurice,  in  trust  for 
said  Benjamiu  Burton  Johnson,  £2000  of  the  said 
prindpal  sum  of  £6000.     That  £38  Gs.  8d.  of  said 
sum  having  been  paid  ofi^  leaving  due  the  principal 
sum  of  £^166  Ids.  4d,  said  sum  was  after  mesne 
assignments    vested  in   the   petitioner,    Elizabeth 
Margaret  Gore ;  that  interest  was  regularly  paid 
thereupon,  and  tlie  principal  money  paid  off  in  this 
matter*    That  one  other  portion  of  said  £6000  late 
currency  was  applied  in  this  matter  to  paying  oflT  a 
certain  mortgage  for  Hie  principal  sum  of  £1833 
6s.  8d.,  which  was  an  incumbrance  mentioned  in 
the  schedule  to  said  indenture  of  the  25th  day  ef 
October,  1799.     That  the  residue  of  the  sum  of 
£6000  late  currency,  not  required  for  the  payment 
of  any  of  the  incumbrances  in  the  said  indenture 
referred  to,  and  amounting  to  £2000  late  currency, 
equivalent  to  £1846  ^.  Id.  sterling,  became  the 
property  of  said  Thomas  Wyse  t  and  appellant,  as 
the  legal  personal  representative  of  said  Thomai* 
Wyse,  has,  by  an  order  of  the  Commissioners  bear- 
ing date  the  7th  day  of  March,  1855,  affirming  tlie 
niliRg  of  Mr.  Commissioner  Hargreave,  been  de- 
clared entitled  thereto^  with  fnterest  at  5  per  cent 
for  six  years,  previous  to  the  filing  of  the  petition 
in  said  court  on  the  27th  day  of  April,  1850.    That 
said  Thomas  Wyse  died  on  the  10th  day  of  Octo- 
ber, 1835;  and  appellant  submitted  that  under  the 
circumstances  hereinbefore  stated  and  by  reason  of 
the  trtnr  created  by  said  indenture  of  the  25tb  day 
of  October,  1799,  he  is,  as  such  personal  represen- 
tative of  Thomas  Wyse,  entitled  to  interest  upon 
said  prindpal  sum  of  £1,846  38.  Id.  from  the  date 
of  the  death  of  said  Thomas  Wyse ;  and  that  iris 
right  is  not  barred  or  a&cted  by  any  Statutes  of 
Limitations.     The  petition  prayed  that  the  appel- 
lant might  be  declared  entitled  to  interest  upon  the 
aforesaid  sum  of  £1846  3s.  Id.  from  the  day  of  the 
death  of  said  Thomas  Wyse,  notwithstanding  I  he 
Statute  of  Limitations,  subject  to  any  credits  that 
should  appear  upon  the  account  directed  by  the  or- 
der of  Mr.  Commissioner  Hargreave;  and  thst  the 
said  order  of  the  Commissioners  bearing  date  the 
7th  day  of  March,  1855,  limiting  the  arrears  of  in- 
terest to  six  years,  previous  to  the  filing  of  the  said 
petition,  might  be  set  aside,  or  vaifed  accordingly. 
B.  .9ttf/«fetfiis,  (with  whom  was  Lawless,)  for  the 
appellant,  moved  the  petition — The  only  quesiioji 
in  this  case  is  as  ta  the  amount  of  interest  to  be 
allowed  upon  the  sum  of  £1846  3s.  Id.     The  In- 
cumbered Estattis  Court  had  allowed  interest  o;ily 
for  six  years  prior  to  the  date  of  filing  the  petition, 
whereas  the.  appellant  was  entitled  to  interest  on 
that  sum  from  the  day  of  the  death  of  Thos.  Wyse 
in  October,  1835.     The  question  is  entirely  con- 
cluded by  the  authority  of  cases  in  Ejigland,  and 
this  was  admitted   by  llie  CoiuaiUsiuwers,  though 
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they  did  not  coincide  with  their  decisions.  The 
case  of  Yovng  v.  Lord  Waterpark^  (13  Sim.  204,) 
was  exactly  in  point ;  it  decided  that  when  the  re- 
lation of  trustee  and  cestui  que  trust  existed  be- 
tween the  parties,  the  Statute  of  Limitations  did 
not  apply.  The  marginal  note  at  page  104  was 
this:  *' Under  a  marriage  settlement  a  terra  was 
vested  in  trustees  for  raising  £1 0000  for  the  younger 
childnen  of  the  marriage,  and  subject  thereto  the 
estates  were  limited  to  the  first  and  other  sons  in 
tail  male.  Much  more  than  six  years  after  the 
£10000  ought  to  have  been  raised  and  paid,  the 
younger  children  filed  a  bill  to  have  that  sum 
raised;  Held,  that  the  relation  of  trustee  and  ces^ 
tut  que  ti*ust  existed  between  the  parties,  and  there- 
fore the  Statute  of  Limitations,  which  enacts  that 
money  to  be  raised  out  of  land  shall  not  be  reco- 
verable but  within  twenty  years  next  after  a  right 
to  receive  the  same  shall  have  accrued  to  some  per- 
son capable  of  giving  a  receipt  for  the  same,  did 
not  apply."  In  the  report  of  the  case  in  The  Jw 
riet,  vol.  10,  p.  1,  it  did  not  appear  whether  there 
was  a  subsisting  trust  term,  but  it  was  ascertained 
that  there  was,  as  reported  in  18  Sim.  This  case 
was  followed  by  Cox  v.  Dolman^  (2  De  Gex  M.  &  G. 
392.)  What  created  the  doubt  io  this  case  was, 
tlie  decision  in  the  case  of  Hunter  v.  Nockolds^  (1 
Mac.  &  G.  640) ;  but  when  the  case  came  before 
Lord  St.  Leonards  and  the  Lords  Justices  they 
were  of  opinion  that  the  case  of  Hunter  v.  Knock- 
olds  could  not  be  quoted  against  the  case  of  Young 
V.  Ij)rd  Water  pay  k^  and  held  that  where  there  was 
a  subsisting  tirm  on  which  the  trustees  might  ob- 
tain possession,  the  case  was  within  the  saving  of 
the  25th  section  of  the  3  &  4  W.  4,  c.  27,  and  that 
the  annuitant  in  that  case  was  not  barred  by  the 
operation  of  the  42nd  section  of  that  Act  from  re- 
covering the  entire  arrears.  There  was  no  case 
before  the  Commissioners  on  which  they  overruled 
these  authorities,  and  they  must  be  held  to  be  quite 
conclusive. 

JKeman,  coDtra,  cited  Enox  v.  KeUu,  (6  I.  E.  R. 
279.) 

The  LoKD  Chancellor  delivered  the  unanimous 
opinion  of  the  court. — As  long  as  these  cases  remain 
without  being  overruled  by  the  House  of  Lords,  we 
must  follow  them,  and  must  therefore  declare  the 
appellant  entitled  to  interest  on  the  £1846  ds.  Id. 
from  the  dale  of  the  death  of  Thomas  Wyse  in  1855. 
We  only  regret  that  the  parties  should  have  been 
put  to  the  expense  of  this  appeal. 


ROLLS  COURT. 

[Beported  by  B.  W.  Gamble,  Esq.  Barrister-at  Law.] 

Baooe  v.  Bahbon. 

Practice'^  Allocation — Transfer  of  money  from 

Court  of  Chancery  to  Incumbered  Estates  Court 

^^Certi/kate. 

On  motion  to  transfer  funds  from  the  Court  of 
Chancery  to  the  Incumbered  Estates  Court  it  is 
necessary  to  produce  on  the  motion  at  the  Rolls 
Court  a  certificate  of  the  Commissioners  of  the 
Jncumbered  Estates  Courts  shounng  that  there  is 
(I  fund  in  thai  court  to  be  distributed  to  which  the 


funds  in  Chancery  can  be  transferred  ;  otha^wiss 
such  motion  will  be  refused. 

Richard  AUen^  for  plaintiff,  moved,  on  notice,  that 
Arthur  Usher  Roberts,  the  receiver  in  this  cause, 
may  lodge  in  the  Bank  of  Ireland  to  the  account  of 
the  Commissioners  for  Sale  of  Incumbered  Estates 
in  Ireland,  and  to  the  credit  of  the  matter  of  the 
estate  of  **  Catherine  Jane  Barron,  and  others, 
owners,  ex  parte  the  Rev.  James  Bagge,  petitioner," 
the  sum  of  £126  12s.  7d.  sterling,  being  the  balance 
(after  payment  of  the  cost  of  accounting,)  and  £5 
lOs.  for  the  costs  of  this  motion  and  of  such  lodg- 
ment, out  of  the  meney  remaining  in  said  reoeivePs 
bands  on  foot  of  bis  account,  filed  in  this  cause  on 
the  I4tb  of  December  last,  and  that  said  plaintiff 
may  recover  from  said  receiver  the  sum  of  £5  10s. 
for  the  costs  of  that  motion  and  of  said  lodgment, 
and  that  the  receiver  may  have  credit  for  such  pay- 
ments on  passing  his  next  account. 

Master  of  thb  Rolls. — 1  have  often  before 
remarked  upon  the  inconvenience  of  making  motions 
of  this  kind  without  procuring  the  necessary  certifi- 
cates. I  will  never  make  an  order  transferring 
money  to  the  Incumbered  Estates  Court  without  a 
certificate  being  procured  from  the  Commissioners 
of  that  court,  showing  that  tliere  is  a  fund  in  the 
cause  in  that  court  to  be  distributed,  so  that  the 
Commissioners  will  distribute  the  money  when  trans- 
ferred ;  for  I  have,  upon  the  application  and  state- 
ment of  counsel,  transferred  suitis  from  that  court 
to  the  Incumbered  Estates  Court  when  there  was 
no  fund  to  distribute  there,  and  consequently  have 
put  that  court  to  very  great  inconvenience.  I  have 
therefore  determined  that  I  will  not  in  future  make 
any  such  transfer  without  a  certificate  from  the 
Incumbered  Estates  Court  being  handed  in  to  me 
such  as  has  been  done  in  this  case,  showing  that 
there  is  a  fund  in  that  court  to  be  distributed,  to 
which  I  can  transfer  the  money. 

[The  order  in  this  case  was  made  in  the  terms  of 
the  notice.] 

Note. — As  his  Honor  has  frequently  refused  motions,  or 
been  obliged  to  let  them  stand  over  for  want  of  the  necet- 
sary  certificates,  we  beg  to  call  attention  to  the  folio  wing 
orders  heretofore  made  by  his  Honor. 

Qehebal  Oudkbs,  222CD  Mat,  1848. 
**  It  is  ordered  by  the  Right  Hon  the  ftlaster  of  the  RoUi 
that  io  all  cases  when  a  motion  is  made  at  the  Rolls  to  make 
a  consent  a  rule  of  court,  purporting  to  be  made  between 
all  the  parties  in  the  cause,  there  shall  be  a  certificate  at 
foot  of  or  indorsed  on  the  consent,  signed  by  tlie  solicitor 
for  the  party  on  whose  behalf  the  motion  is  made,  to  the 
following  effeet,  or  as  near  thereto  as  the  circumstances  of 
each  case  will  admit. 
*•  I  hereby  certify  that  I  have  carefully  compared  the  title 
of  this  consent  with  the  Rolls*  certificate  (or  certifi- 
cates), and  that  it  corresponds  therewith ;  and  I  fur- 
ther certify  that  this  consent  has  boen  signed  by  or  on 
behalf  of  sjl  the  parties  in  the  causes  and  matters  in 
the  title  hereof  mentioned,  save  and  except  (here  name 
the  persons,  if  any,  who  have  not  signed.) 
And  if  there  shall  have  been  a  decree  to  account  in  any  of 
such  causes,  and  any  person  shall  have  proved  a  demand 
thereunder,  and  such  consent  shall  seek  to  transfer  or  pay 
over  any  stock  or  cash,  add  after  the  words  •  all  the  parties* 
the  words  *  and  all  persons  who  have  proved  under  the  de- 
cree'*' 

•*  It  is  further  ordered  by  the  Right  Honourable  the  Mas- 
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ter  of  the  Bolls,  that  when  amotion  shall  be  made  at  the 

Bolls  for  the  transfer  of  any  stock,  or  the  payment  of  any 

money  out  of  court  or  by  the  receiver,  and  the  motion  shall 

be  gprounded  on  a  report  of  the  Master,  or  a  decree,  or  on 

both,  whereby  the  priorities  of  the  several  parties  and  ere. 

cUtors  or  inoiunbrancers  are  ascertained,  there  shall  be  a 

eertiftcate  at  foot  of  or  indorsed  on  the  notice  of  motion, 

signed  by  the  solicitor  for  the  party  on  whose  behalf  the 

motion  shall  be  made,  to  the  following  effect,  or  as  near 

thereto  as  the  circnmstances  of  the  case  will  admit. 

••  I  hereby  certify  that  I  iiave  compared  tiiis  notice  with 

the  Master's  report,  (or  decree,  or  both,  as  the  case 

may  be) ;  and  I  farther  certify  that  the  stock  songht 

to  be  transferred  (or  the  money  sought  to  be  paid  oat 

of  oonrt,  or  by  the  receiver,  as  the  case  may  be,)  is 

sought  to  be  transferred  (or  paid,  as  the  case  may  be,) 

m  exact  accordance  with  the  rights  and  priorities  of  the 

several  parties  as  ascertained  by  the  said  report,  (or 

decree,  or  both,  as  the  case  may  be.) 

And  if  the  notice  is  not  framed  in  exact  conformity  with 

such  report  or  deeree,  add  these  words  '  savo  So  tho  folk>w. 

ing  particulars,'  and  then  describe  with  perfect  accuracy 

wherein  the  notice  varies  from  such  report  or  decree." 

•*T.B.C.  Smith,  If.  i?." 

Gemkbal  Obdek,  Bolls*^  Covbt,  Jvmk  18,  1846. 

**  The  Master  of  the  Bolls  is  pleased  to  direct  that  from 
and  after  Saturday,  the  20th  instant,  when  it  is  intended  as 
a  motion  of  course  to  make  a  consent  a  rule  of  court,  the 
solicitor  shaU  lodge  such  consent  and  the  <locuments  neces- 
•ary  to  support  the  same  (if  any)  with  the  Begistrar,  on  the 
day  previous  to  making  such  appUeation. 

^  YsLTBBTOK  O'ILbbva,  Jld^islrar." 

♦ 

COURT  OF  QUEEN'S  BENCH. 

Easter  Tbbm,  1855* 

[Beported  by  Flobbhcb  M'Cabtrt,  Bsq.,  and  Samubl 

V.  Pbet,  Esq.,  Barristers-at-Law.] 

FlX>OD  V.  O'GORMAH.— .J^  24. 

Lmndlord  and  ienamt^Use  and  occupation — Exa^ 
cutonf  contract /or  lease— Bene/Seiai  enjof^menttf 
premises. 

In  an  action  for  use  and  occupation  the  defendant 
pleaded  that  before  his  occupation  of  the  premises 
commonced,  the  plaintiff  agreed  in  writing  to  de- 
mise  the  premises  to  kunfir  999  years^  at  a  cer- 
tain rentf  which  was  to  commence  from  the  gale 
day  next  ensuing  the  date  and  execution  of  the 
lease  ;  thaty  e^ter  making  said  agreement,  he  was 
let  into  possession,  but  that  the  lease  had  never 
been  executed,  althot^h  he  requesUd  the  plmintif 
to  do  eo  ;  that  he  had  laid  out  considerable  sums 
of  money  on  the  premises,  but  had  never  benefi- 
dally  occupied  or  received  any  profits  whatever 
from  the  same.     Held,  on  demurrer,  that  this 
defence  was  no  answer  to  the  action. 
This  was  an  action  for  use  and  occupation  of  pre- 
mises at  Temple-bar,  in  the  City  of  Dublin.     The 
defendant  uleaded,  first,  a  defence,  alleging  an  agree- 
ment that  the  defendant  should  bold  the  premises 
rent  free,  which  was  not  revoked  at  the  time  of  ac- 
tion brought ;  and  secondly,  that  before  the  com- 
mencement of  the  six  years  in  question,  the  plaintifi* 
agreed  in  writing  with  the  defendant  to  grant  bim 
at  his  request  a  lease  of  the  said  premises  for  a  term 
of  999  years  at  the  yearly  rent  of  £3  13s.  lOd.,  to 
commence  from  the  gale  day  following  the  date  and 
execution  of  such  lease ;  that  defendant  was  put  in 


by  the  plaintiff  to  occupy  said  premises  until  such 
lease  should  be  granted ;  that  defendant  subse- 
quently, with  p1aintifi*'s  consent,  expended  a  consi- 
derable sum  of  money  upon  the  premises ;  that  the 
lease  had  not  as  yet  been  granted  by  the  plaintiff  to 
the  defendant,  although  the  plaintiff  was  frequently 
applied  to  by  the  defendant  and  requested  to  grant 
same;  and  that,  although  the  defendant  had  been 
in  possession  of  the  said  premises  during  the  suiu 
period  of  six  years  he  had  not  beneficially  occupied 
or  received  any  profits  whatever  from  the  same. 
Demurrer  to  the  second  defence ;  that  the  alleged 
breach  of  contract  by  the  plaintiff,  in  not  executing 
the  lease,  would  be  only  ground  of  action  against 
the  plaintiff  or  of  relief  in  a  Court  of  Equity,  but 
does  not  give  any  valid  answer  in  a  Court  of  Law  ; 
and  that  the  absence  of  benefit  or  of  tlie  receipt  of 
profits  by  the  defendant  out  of  said  premises  was  not 
any  answer  to  plaintiff's  claim  for  use  and  occupa- 
tion by  him. 

Billiard {yrxih  whom  was  CoatesJ  in  support  of  the 
demurrer. — The  averment  as  to  the  non-beneficial 
occupation  is  no  answer  to  the  action. — Harrisson's 
WoodfttH's  Landlord  and  Tenant,  307.  {Moore,  J. 
There  is  a  case  of  ^S^mt^A  v.  Eldridge,  ( 15  C.  B.  236,) 
where  a  point  of  somewhat  similar  kind  ta  this  arose. 
There  was  an  agreement  for  a  lease,  and,  until  the 
lease  was  executed,  no  rent  was  to  be  paid,  and  yel 
the  court  held  that  the  judge  was  justifited  io  leaving 
it  to  the  jury  to  say  whether  there  was  not  an  im- 
plied agreement  between  the  parties  to  pay  in  the 
meantime  the  reasonable  value  of  the  premises. 
Here  there  is  no  such  allegation.] 

Chatterton  and  Otway,  Q.  C.  contra. — The  con« 
tract  between  the  parties  in  this  case  excludes  the 
inference  of  rent  being  payable  antecedently  to  the 
execution  of  the  lease.  The  rent  was  to  commence 
to  run  from  the  first  ffale  day. — Addison  on  Cou- 
tracts;  Rumball  v.  Wright,  (1  C.  k  P.  589); 
Ben^y  v.  Vanee^  (8  Ir.  L.  R.  205) ;  Boward  v. 
Shaw,  (8  M.  &  W.  1 1 8.)  The  absence  of  beneficial 
enjoyment  is  a  good  defence.  [  Crampton,  J. — Sup- 
pose that  it  was  found  by  the  jury  not  to  be  benefi- 
cial, how  would  that  decide  the  question  ?  That 
oNght  have  been  the  result  of  bad  farming  or  bad 
seasons.  Perrin,  J. — How  far  do  you  mean  to 
posh  the  question  of  beneficial  enjoyment  ?  Do  you 
think  it  necessary  for  the  purpose  of  maintaining  an 
action  of  use  and  occupation  ?]  Not  if  there  ^  an 
express  contract,  and  the  party  exclude  the  owner 
from  occupation  ;  but,  if  you  come  to  the  question 
of  implied  contract,  then  it  is  most  essential  to  see 
whether  the  occupation  is  beneficial.  {Perrin,  J, 
Suppose  he- become  bankrupt.  Moore,  J. — Or  put 
a  crop  into  the  ground  which  failed.  Crampton, «/. 
The  thing  demised  is  a  house.  Now,  if  he  lives  in 
that  house,  he  has  a  beneficial  occupation  ;  if  he 
do  not  live  in  it,  it  is  his  own  fault ;  he  might  give 
it  up ;  it  is  hard  to  say  that  he  should  have  it  for 
six  years,  and  yet  derive  no  benefit.  If  he  stopped 
a  night  in  it,  or  let  a  friend  or  servant  do  so^  he 
had  some  beneficial  enjoyment*! 

Coatee  was  not  called  on  to  reply. 

Lbfrot,  CJ. — I  take  it  for  granted  that  we  have 
heard  all  that  can  be  urged  with  respect  to  the  pre- 
sent case.     The  second  del'euce  is  unnecessary,  at 
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all  events,  for  every  thing  which  it  contains  to  the 
purpose  is  included  in  the  firsts  to  which  alone  the 
caites  which  have  been  cited  apply,  but  are  wholly 
inapplicable  to  the  second  defence.  In  the  case  of 
Rumball  v.  Wright,  (1  C.  &  P.  589,)  the  judge  was 
of  opinion  that  the  contract  amounted  to  what  is 
here  alleged  in  the  first  defence.  In  Henry  v.  Vance^ 
(8  Ir.  L.  R.  205,)  Burton,  J.  considered  that  where  a 
party  went  into  possession  upon  the  faith  of  a  lease 
being  made  to  him,  without  any  stipulation  as  to 
terms,  he  would  be  a  mere  tenant  at  will  till  the 
lease  was  executed.  These  cases  are  good  law,  but 
here  is  a  case  where  the- party  has  entered  into  an 
agreement  for  the  making  of  a  lease  at  a  given  rent, 
the  rent  not  to  commence  under  the  lease  till  it 
should  be  executed,  and  then  upon  the  gale  day 
following  the  date  and  execution  of  the  lease.  The 
defence  contains  averments  that  after  the  making  of 
that  agreement  the  plaintiff  put  the  defendant  in  pos* 
session  of  the  premises  till  such  lease  should  be  exe- 
cuted. The  premises  consisted  of  a  house  at  Temple- 
ba  r,  in  the  City  of  Dublin.  It  is  stated  that  the  party 
demanding  the  lease  laid  out  a  great  deal  of  money 
on  the  house ;  and  under  these  circumstances,  cou- 
pled viith  the  allegation  that  the  defendant  had  no 
beneficial  occupation,  and  had  received  no  profit 
from  the  premises,  he  defends  the  action.  If  this 
be  an  attempt  to  set  off  to  an  action  of  use  and  oc- 
cupation a  cross  cause  of  action  for  the  non-perform- 
ance of  contract,  the  law  has  not  yet  arrived  at  that 
species  of  defence  whereby  unliquidated  damages 
can  be  set  off  against  actual  damage.  But  it  is  said 
that  there  has  been  no  actual  enjoyment  of  this 
house,  in  which  he  has  resided  six  years.  How  can 
that  hold  good,  which  is  literally  a  contradiction  in 
terms,  namely,  that  a  man  should  enter  into  a  dwell- 
ing-house, and  live  in  it  for  six  years,  and  should 
say  notwithstanding  that  he  had  no  beneficial  enjoy- , 
ment  ?  The  other  ground  of  defence  is  bad'enough, 
but  this  is  worse,  and  is  justified  neither  by  principle 
or  authority. 

CuAMPTON,  J.--^Thi8  case  has  been  argued  with 
extreme  plausibility.  It  was  an  action  for  use  and 
occupation.  The  tenant  occupied  for  six  years,  and 
is  admittedly  a  tenant  at  wilL  He  paid  no  rent 
whatsoever.  The  tenancy  and  occupation  by  him 
of  the  premises  were  by  consent,  and  the  prin- 
ciple which  we  are  now  called  on  to  decide  is  this, 
namely,  that  where  the  tenancy  and  occupation  are 
by  consent,  the  tenant  can  avoid  the  payment  of 
rent  upon  the  grounds  stated  on  the  face  of  the  de- 
fence. The  second  defence  is  quite  unnecessary, 
for  the  defendant  has  the  benefit  of  every  thing  it 
contains  substantially  under  the  issue  to  be  taken 
upon  the  first  defence.  The  second  defence,  how- 
ever, omits  to  state  that  which  was  stated  in  theffrst 
defence,  namely,  that  till  the  execution  of  the  lease 
the  defendant  should  pay  no  rent  There  is  no  alle- 
gation of  that  sort.  It  is  true  that  th§  rent  stipulated 
for  by  the  agreement  was  not  to  commence  until 
after  the  execution  of  the  lease.  No  express  pro- 
vision was  made  for  the  time  which  should  elapse 
between  possession  given  and  taken  and  the  execu- 
tion of  the  lease.  But  the  law,  in  the  absence  of 
an  express  contract,  implies  the  existence  of  the 
lelatiou  of  landlord  i  ud  tenant,  as  the  necessary 


implication  resulting  from  that  occopatioD.  The 
case  which  my  brother  Moore  has  spoken  of  was 
one  in  which  that  was  spoken  of  as  a  groood  of  ac- 
tion. That  follows  as  a  necessary  inference,  unlets 
there  is  something  to  counteract  it.  There  is  no 
such  allegation  here,  and  such  aa  implication  ariaea 
in  this  case,  unices  we  hold  that  the  Dsct  of  the  oat* 
lay  of  the  money  which  the  defendant  alleges  that 
he  has  expended  upon  the  repairs  of  the  premises, 
and  that  he  asked  for  and  was  refused  the  lease,  and^ 
did  not  get  it,  amount  to  an  answer.  But  these  are^ 
matters  to  be  inquired  into  elsewhere,  and  the  mere 
fact  of  the  refusal  to  grant  a  lease  does  not  fumi^ 
in  a  Court  of  Laiw  ground  for  a  tenant  refusing  to 
pay  rent,  fieaideft,  the  rent  which  the  tenant  was 
to  have  paid  pursuant  to  the  express  agreement  was 
to  accrue  4^l6r  the  execution  of  the  lease,  and  not 
before  it.  Whether  the  occopation  was  beneficial 
or  not,  there  was  a  contract,  either  expressed  or 
implied  to  pay  rent.  Here  I  am  of  opinion  that 
there  was  an  implied  contract.  It  does  not  lie  in 
the  defendant's  mouth  to  say  that  after  he  has  occu- 
pied the  place  for  six  years,  he  has  derived  no  benefit 
from  it.  That  is  even  contradictory  of  other  por- 
tions of  the  defence.  There  is  no  authority  to 
satisfy  us  with  respect  to  any  of  the  grounds  uken 
by  the  defendant.  The  necessary  implication  is 
that  there  was  something  to  be  paid  in  the  way  of 
rent,  unlesa  that  implication  be  rebutted  by  some- 
thing else  not  to  be  found  in  this  defence. 
Pbkbin  and  Mooms,  J.  J.  concurred. 

Judgment /or  plainiijf^ 


COURT  OF  COMMON  PLEAS. 

[Reported  by  Wiliiam  Ropbb,  E^.  aad  TsaoiioaB 
Rtlavo,  Eeq.  fiarrlsters.at.Lair.] 

Casey  v.  Lawlob — Nov.  17,  18,  April  24. 

Will — Construction — "  Property. '^ 

By  a  will  executed  befine  7  Wm.  4,  4*  1  Fu^  e.  26,  a 
testator  devised  certain  freehold  leeues  uMout 
words  of  Umitaiiom^  and  in  the  same  sentence 
added  **  with  the  stock  and  property  of  every  deno^ 
minaiion  that  I  may  be  possessed  of  at  the  time  of 
my  decease  J*  Held,  (Ballf  ./.dissentiente,)  that  the 
whole  interest  in  the  lands  passed  under  the  yene» 
rat  word  '*  property/* 

Ejectment  on  title.  By  indenture  bearing  date 
the  1st  of  May,  1807,  James  Casey  became  lessee 
of  part  of  the  lands  of  Moone  in  the  Co.  Kildare 
for  the  lives  of  three  persons  therein  named,  and  the 
life  of  the  survivor,  and  for  a  term  thus  described ; 
<<  and  in  case  the  said  three  lives  shall  become  extinct 
or  dead  before  the  expiration  of  thirty^ne  years  to 
commence  from  the  1st  day  of  May  instant,  then,* 
&c  for  the  portion  of  the  thirtv  one  years  which 
shall  be  unexpired  after  the  death  of  the  surviving 
cestui  que  vie.  James  Casey  made  his  will  dated 
the  12th  of  April,  1828,  and  thereby  devised  in 
these  words,  **  To  my  brother  Michael  Casey,  and 
my  sister  Margaret  Casey  conjointly,  and  to  the  sur- 
vivor of  either  of  them,  the  lands  I  hold  under  the 
following  denominations,  viz.  the  farms  I  hold  from 
Captain  Taylor,  Mr.  Yeates,  Mr.  Power>  and  Mr. 
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Patrick  Whelao,  of  the  City  of  Dublin^  the  said  ' 
lands  being  and  lying  in  the  townlands  of  Moone, 
Birdtown,  and  Battlemorant,  with  the  ttodc  and 
property  of  every  denomination  that  1  may  be  pos- 
sessed of  at  the  time  of  my  decease.''  The  ejectmeot 
was  brought  to  recover  the  lands  mentioned  hi  the 
lease  of  1st  of  May,  1807.  The  plaratiffs  claimed 
as  heirs-at-law  of  the  testator  James  Casey.  The 
defendants  held  as  representatives  of  the  devisees, 
ailing  that  the  entire  interest  of  the  testator  in 
the  lease  of  the  Ist  of  May,  1807,  passed  by  his  will 
to  the  devisees  and  not  merely  a  life  estate.  The 
cause  was  tried  at  the  Kildare  Summer  Assizes  of 
1854,  before  Mr.  Justiee  Torrens,  who  directed  the 
jury  to  find  for  the  defendants,  reserving  leave  for 
the  plaintiffs  to  change  the  verdict  into  one  for  the 
plaint!^  if  the  court  should  be  of  opinion  that  they 
were  entitled  to  recover.  A  conditional  order  hav- 
ing been  obtained,  cause  was  shown  by  the  defen- 
dants in  the  following  Michaelmas  Term. 

Mctcdanaghf  Q.  C.  (with  him  Hayes,  Q.  C.)  for 
the  defendants. — The  question  in  this  case  is  whe- 
ther, under  the  will  of  the  late  James  Casey,  the 
devisees  therein  named  took  only  life  estates  or  the 
whole  interest  of  the  testator.  The  plaintiffs  claim 
as  heirs  at-law  of  the  testator,  and  the  defendants  as 
entitled  to  all  the  interest  of  the  devisees.  The  will 
being  made  in  the  year  1828,  the  Wills  Act  (I  Vic 
c  26,)  does  not  apply.  By  the  word  *'  property" 
in  the  second  clause  the  whole  estate  of  the  testator 

S asses.  In  NicholU  v.  Butckei\  (18  Ves.  193,)  the 
faster  of  the  Rolls  decided,  in  the  absence  of  any 
express  authority,  that  the  entire  interest  pasned 
under  the  word  •< property."  [ilfonaAaii,  C.J. — 
There  is  a  difference  in  this  case,  for  here  the  tes- 
tator  treats  land  as  different  from  property;  BaUy  •/. 
In  that  case  the  word  ^  stock"*  was  not  coupled  with 
^  property,**  as  in  the  present  case,  so  that  here  the 
rule  ejusdem  generis  may  apply.]  The  cases  show 
that  the  effect  of  the  word  **  property**  is  not  to  be 
restricted  on  account  of  its  being  joined  with  other 
"  words.  Wiles  v.  Hiice,  (7  Bingh.  664) ;  Roe  d. 
Penwarden  v.  GiOmty  (3  Brod.  &  Bing.  85.)  The 
rule  noscitur  a  sociis  is  always  excluded  where  there 
is  an  intention  to  devise  the  whole  by  the  words 
used,  and  such  an  intention  may  be  inferred  from 
the  will,  in  this  will  the  intention  was  clear  to 
devise  the  whole,  and  there  are  only  the  two  devi- 
sees and  no  other  residuary  devisees  in  whose  ftivour 
the  court  might,  perhaps,  wish  to  restrict  the  sig- 
nification of  the  word  <*  property •**  In  the  first  clause 
the  words  <' farms  I  hold**  are  descriptive  of  locality, 
and  there  are  cases  in  which  it  was  held  that  the  fee 
would  pass  under  words  of  locality.  Still  I  admit 
that  upon  the  first  clause  a  doubt  may  arise  whether 
the  words  there  used  were  strong  enough  to  pass 
the  entire  interest,  even  if  the  intention  was  clear, 
and  for  that  reason  1  began  with  the  second  clause, 
which  contains  words  tlMt  are  strong  enough,  if  an 
intention  can  be  shown. 

Ball,  Q.  C.  and  R.  Osboms  for  the  plaintiffs.-^ 
There  are  two  clauses  in  this  wilL  By  the  first 
there  was  a  special  devise,  and  whatever  was  not 
given  by  it  would  go  to  the  heir,  unless  it  could  be 
included  in  the  second  clause*  There  was  a  joint 
tenancy  for  life  and  for  the  life  of  the  survivor,  the 


reversionary  interest  then  continued  in  the  testator. 
The  words  *<  farms  I  hold"  in  the  first  clause  do  not 
enlarge  that  devise.  Farm  means  that  which  is  held 
by  a  tenant — Larie  v.  Stanhope,  (6  T.  R.  345,)  and 
it  has  no  secondary  meaning  implying  the  quantity 
of  interest  It  means  what  is  held,  not  as  it  is  held. 
All  the  words  ever  held  to  pass  realty  are  collected 
in  Jarman  on  Wills,  c  33.  There  are  cases  where 
the  entire  interest  passed,  but  they  are  not  at  all 
like  the  present.  Smith  v.  Tindai,  (11  Mod.  90); 
Doe  dem.  Child  v.  IVright,  (8  T.  R.  64)  ;  Doe  dem. 
Crutck/ield  v.  Pearse,  (1  Price,  353) ;  Burton  v. 
White,  (7  Exch.  7:>0.)  In  the  last  case  the  words 
^  farm  or  estate"  were  used,  but  the  judgment  was 
founded  on  the  word  ^  estate."  The  second  clause 
is  but  a  part  of  one  single  devise.  There  are  not 
two  devises,  first  of  land  and  then  of  something  else, 
but  one  single  devise  consisting  of  land  with  the 
stock  and  property.  The  residue  of  the  first  part 
of  the  devise  will  not  pass  under  the  general  words 
used  in  the  same  sentence.  There  are  no  introduc- 
tory words  showing  an  intention  to  bequeath  every- 
thing,  and  the  word  *'  property"  will  not  carry  the 
real  estate,  where  it  is  coupled  with  a  particular 
description  of  personalty,,  and  the  other  words  are 
not  a  full  description  of  the  personal  estate.  Wil^ 
kinson  v.  Merri/land,  (Cro.  Car.  447) ;  TilUy  v. 
Simpson,  (2  T.  R.,  659,  n.) ;  Jongsma  v.  Jongsma^ 
(1  Oox.  362)  ;  TimeweU  v.  Parkins,  (2  Atk.  102); 
Roe  d.  Belling  v.  Yeud,  (2  Bos.  &  P.  N.  R.  214)  ; 
Doe  d.  Bunny  v.  Rout,  (7  Taunt.  79) ;  Lamphier 
V.  Despard,  (2  Dru.  &  War.  59) ;  Doe  d.  Winder 
V.  Lawes,  (7  Ad.  8c  £1. 1 95) ;  Doe  d.  Lean  v.  Lean^ 
(1  Q.  B.  229);  Fisher  v.  Hephourne,  (14  Beav. 
626.) 

Hayes,  Q.  C.  in  reply. — No  argument  can  be 
founded  on  the  drcuuistauce  of  there  being  no  in- 
troductory words  in  the  will,  for  the  fact  of  making 
a  will  implies  an  intention  of  disposing  of  the  testa- 
tor's property  of  every  kind.  Doe  d.  nallv,  Lang» 
lands,  (14  East.  370.)  The  word  ^  lauds"  by  itself 
would  not  be  sufiUcient  to  pass  the  entire  interest, 
and  that  was  all  that  was  ruled  in  Payne  v.  Plyor^ 
(14  Q  B.  512);  but  tiie  words  «« lands  1  hold"  im- 
ply tenure.  The  word  **  farms"  also  is  important. 
By  **  farms**  leases  for  years  pass— Brook.  Abridg. 
**  Grant,**  pi.  155 ;  hence  the  word  shows  the  quan- 
tity of  estate.  This  is  also  shown  by  the  meaning 
of  the  word.  '*  Farm**  is  a  oolfective  word,  and  in- 
cludes the  idea  of  a  thing  demised,  in  which  sense 
it  was  used  in  the  Statute  of  Marlbridge.  Wrotesley 
V.  Adams,  (Plowdeo,  195)  ;  I  Steph.  Blackst.  490. 
The  idea  of  tenure  is  also  implied  in  the  words  *<  I 
hold.*'— fa^M  V.  Oale,  (2  Ves.  sen.  48);  Burton  v. 
White,  (7  Exch.  720.)  The  rule  noscitur  a  sociis 
is  now  much  restricted  in  its  application,  so  that  the 
word  **  property"  has  been  tield  to  pass  realty,  even 
when  joined  with  words  signifying  personalty.  Dae 
d.  Morgan  v.  Morgan,  (6  Bar.  &  Cres.  512);  Noel 
V.  Hoy^jb  Mad.  38) ;  Jaorrisson  v.  Hoppe,  (15  Jur. 
737);  Footner  v.  Cooper,  (2  Drewry,  7.) 

Cur.  adv.  vult* 

April  24. — This  day  the  judges  delivered  their 
respective  judgments  in  this  case. 

Jackson,  J. — The  question  in  this  case  arises  on 
the  will  of  James  Casey.     [The  learned  judge  then 
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read  the  will,  the  particulart  of  which  are  already 
given.]  There  are  no  words  of  inheritance  in  con  • 
nexion  with  the  devise.  Then,  by  this  devise,  does 
the  reversionary  interest  pass,  or  did  the  testator 
die  intestate  as  to  that  part  of  his  estate  ?  No  case 
has  been  cited  on  the  words  **  the  farms  I  hold,"  to 
show  that  they  pass  the  inheritance.  With  respect 
to  the  word  *•  property,"  the  plaintiffs,  the  heirs  at- 
law,  would  confine  it  to  the  personalty,  upon  the 
principle  of  the  rule  noscitur  a  socii$^  inasmuch  as  it 
is  here  associated  with  *<  stock.*'  But  this  rule  has 
latterly  been  much  restricted  in  its  operation,  as 
may  be  seen  by  the  cases  on  the  subject  collected 
in  Jarman  on  WilW,  c.  22.  No  clear  intention  of 
the  testator  to  devise  the  reversionary  interest  can 
be  gathered  from  this  will,  yet  I  am  of  opinion  that 
the  word  "  property^Jncludes  here  realty  as  well  as 
personalty.  The  last  case  on  the  subject  is  O* Toole 
V.  BrowUf  (3  £11.  &  Blackburn,  517,)  where  subse- 
quefitly  purchased  real  estate  passed  under  a  resi- 
duary clause.  The  testator  there  could  not  have 
had  any  intention  of  devising  realty,  as  he  bad  no 
real  property  at  the  time  when  he  made  his  will. 
Since  the  pasi<ing  of  the  late  Wills  Act  there  has 
been  less  reason  than  before  for  eitending  the  rule 
nusvitur  a  sociif.  The  word  "  property*'  must  in 
this  case,  I  think,  have  its  legal  effect,  which  is  to 
pass  the  entire  interest  of  the  testator  to  the  devisees. 
Ball,  J. — Although  there  are  no  words  of  limita- 
tion in  this  devise  it  is  argued  that  the  subsequent 
words  pass  the  whole  interest  It  is  true  that  the 
words  "estate"  and  "property,"  by  themselves, 
import  both  realty  and  personalty,  unless  a  mani- 
fest inteutiqp  to  the  contrary  can  be  shown.  Is 
there  then  a  sufficient  intention  shown  that  th^  whole 
of  the  real  estate  should  not  pass  here?  In  con- 
sidering this  question  I  do  not  attach  much  weight 
to  certain  matters  that  have  been  relied  on  in  some 
of  the  cases — the  absence  of  any  words  importing 
realty,  except  the  word  "  property,"  or  the  use  of 
the  word  "  possessed,"  although  these  points  once 
had  weight.  The  language  of  Bay  ley,  J.  in  Doe  d, 
Morifan  v.  Morgan^  (6  Bar.  &  Ores.  512),  and  of 
LfOrd  Cottenham  in  Saumarez  v.  Saumareofj  (4  My. 
&  Cr.  331,)  show  that  the  inclination  of  the  courts 
is  to  take  words  to  mean  what  falls  within  their 
usual  sense,  "  unlesa  there  is  something  like  a  de- 
claration plain  to  the  contrary.'*  Now  in  this  case 
I  do  not  advert  to  the  rule,  that  the  heir-at-law 
must  not  be  disinherited  without  express  words. 
But  I  think  the  intention  of  the  testator  may  be  in- 
ferred from  the  circumstance  that  he  has  associated 
the  word  "  property"  with  words  signifying  person- 
alty. General  rules  are  not  to  be  used  in  every 
case^  but  when  they  are  at  all  applicable  they  should 
be  applied.  This  principle  is  established  by  the 
Vice  Chancellor  in  Stokee  v.  Salomons^  (9  Hare, 
84.)  Without  going  through  all  the  cases  on  the 
rule  noscitur  a  sodis  I  may  mention  a  few  of  them. 
Hopeland  v.  Ackiand,  (1  Salk.  239,)  is  the  first 
case  to  which  1  shall  refer;  there  the  rule  was  held 
to  apply  by  Trevor,  C.  J.  The  language  of  Lord 
Hardwicke  in  Tillj/  v.  Simpeon,  {2  T.  H.  659,  n.,) 
is  also  in  point.  Some  of  the  other  cases  are.:-— 
WUkinson  v.  Mnnyland,  (Cro.  Car.  447 ;)  Cliffa 
V.  Gibbons^  (2  I^rd  Raymond,  1324);  Mnrhani 
V.  Tmsdeuy  (Gilb.  Eq.  R.  30 ;)  Jongsma  v.  Jongs^ 


mti,  (1  Cox.  362) ;  Ope  d.  Evans  v.  Ewme^  (9  Ad* 
&  Ell.  719;)  WAlmaine  w.Mosely,  (1  Drew.  629;) 
WooUam  v.  Kenworthy,{  9  Ves.  137) ;  Bebb  v.  Pe^ 
noyre^  (11  East.  160.)  Recent  cases  in  which  re- 
alty has  been  held  to  pass  under  general  words,  as 
"  property,"  may  appear  to  conflict  with  the  rule ; 
but  on  examination  it  will  be  found  otherwise.  I 
am  of  opinion  that  the  reversion  did  not  pass  by  this 
will. 

ToEEBNs,  J. — I  agree  with  my  brother  Jackson 
that  the  reversionary  interest  does  pass  to  the  devi- 
sees. The  oases  do  not  afford  af>y  sufficient  guide 
for  the  judicial  mind  in  construing  this  will  and 
those  like  H.  But  the  old  rules  have  been  modified, 
and  an  extension  has  been  given  ta  general  words 
by  the  later  cases,  so  that  although  there  is  no  spe- 
eific  bequest  of  the  reversion  it  may  be  held  to  pass 
under  the  general  word  **  property-" 

MoNAHAN,  C.  J. — The  rule  noecitur  a  eocm  haa 
been  got  rid  of  in  the  construing  of  wills  to  a  cer- 
tain extent  The  proper  rule  now  established  is, 
that  general  words  must  hav^  their  general  effect 
unless  there  be  something  to  prevent  them  from 
having  it.  This  principle  seems  to  be  established 
by  the  cases  cited  in  Jarman  on  Wills,  664.  The 
case  of  ScoU  v.  Alberry,  ( Corny ns'  Rep.  337,)  cited 
by  my  brother  Torreos,  but  not  mentioned  at  tba 
bar,  is  also  in  point,  although  it  is  certainly  differ- 
ent in  some  points.  In  that  case  it  was  held  that 
everything  passed  under  the  will,  both  realty  and 
personalty,  and  the  only  distinction  between  it  and 
the  present  case  is,  that  in  it  there  were  the  intro- 
ductory words,  "  As  touching  the  worldly  estate  it 
hath  pleased  God  to  bestow  upon  me,"  &c.  With- 
out going  through  all  the  cases  1  think  that  the  rule 
may  be  established  as  I  have  stated  it,  but  as  we 

§0  in  this  case  a  little  further  than  any  case  yet 
ecided  I  shall  mention  the  cases  of  The  Mayor  of 
Hamillon  v.  Hodsdon,  (6  Moore,  P.  C.  C.  76;) 
Saumarez  v.  Saumarez,  (4  My.  &  Cr.  331 ;)  and 
the  last  case  on  the  subject,  which  is,  O^TooU  v. 
Browne,  (3  Ell.  &  Bl.  572  ;)  also  the  case  of  Snn- ' 
derson  v.  Dobeon,  (7  C.  B.  81.)  From  these  1  in- 
fer that  general  words  must  have  their  effect  unless 
there  is  a  clear  intention  to  the  contrary,  and  as  I 
cannot  find  that  clear  intention  here,  1  think  that 
the  verdict  should  be  for  the  defendants.  As  this 
was  a  proper  subject  for  the  opinion  of  the  court 
we  shall  give  no  costs. 

Cauee  allowed  without  casts. 


DoYLB  V,  Rainsfobd. — Nov.  20. 
Practice^Costs^ie  Sf  \7  Vice  i\^  #.  126. 
In  an  odiofi  for  assault  and  battery  the  plea  only 
covered  the  assault^  and  upon  the  issue  raised 
thereby  a  verdict  of  one  farthing  damages  was 
given,  and  no  application  ions  made  to  the  Judge 
Jbr  a  certificate*  No  judgment  had  been  marked 
in  respect  of  the  portion  of  the  plaint  left  imro- 
verecL  A  motion  that  the  full  costs  should  be 
tfizedy  on  the  ground  that  the  battery  was  not 
denied  in  the  jm^o,  recused  with  costs. 

W.J.  Sidney  moved  that  the  plaintiff's  costs  in  this 
action  should  be  taxed  to  the  full  amount  by  the  ofii- 
cer.    The  action  was  brought  for  an  assault  and  bat' 
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tery,  and  the  defence  extended  only  to  the  assault ; 
and  therefore,  according  to  sec.  68  of  the  Common 
Law  Procedure  Act,  the  battery  mutt  be  taken  to 
have  been  admitted,  and  the  plaintiff  in  that  case 
would  be  entitled  to  the  costs  without  any  certifi> 
cate.  Brenan  v.  Mahony^  (2  In  Law  Rec,  N.  S. 
14.) 

Whitesidsy  Q.  C.  and  Armstrong,  Q.  C,  for  the 
defendant — It  is  clear  from  the  last  section  of  the 
Common  Law  Procedure  Act  that  at  all  events  the 
plaintiff  can  recover  but  half  costs.  [ilfoTioAan, 
C  J. — Although  he  can  get  only  half  costs  the 
whole  costs  must  first  be  taxed,  if  we  grant  this 
motion.]  The  68th  section  refers  to  the  action  itself 
and  not  to  the  subject  of  costs,  and  is,  therefore, 
inapplicable  here;  so  that  no  admission  of  the  bat- 
tery is  made  on  the  pleadings.  No  application  has 
been  made  for  a  certificate,  and  by  the  126ih  sec- 
tion without  a  certificate  the  plaintiff  cannot  get 
more  costs  than  damages.  That  section  is  a  mere 
transcript  of  the  old  law,  and  thus  the  old  cases  are 
applicable  here.  Mears  v.  Greenaway,  (I  H.  Bl. 
296);  Page  v.  Creed,  (3  T.  R.  391;)  Smith  v. 
-Edge,  (6  T.  R.  56-2 ;)  Johnson  v.  Norihwood,  (7 
Taunt.  689 ;)  PurseU  v.  Horn  and  wife,  (8  Ad.  & 
£1.  602.) 

Sidney,  in  reply,  argued  that  the  battery  was 
admitted  in  the  plea,  and  that  if  it  were  not  the 
plea  was  bad. 

PbBn  Curiam. — If  there  was  no  admission  of  the 
battery  with  matter  in  avoidance,  and  if  there  was 
noidenial  of  it  in  the  defence,  the  plaintiff  should 
have  marked  judgment  for  the  part  of  the  cause  of 
action  uncovered  by  the  defence.  The  new  statute 
does  not  alter  the  rule  on  that  point.  The  plaintiff 
did  not  do  that,  but  he  has  now  entered  judgment 
upon  the  verdict  found  by  the  jury,  and  he  has  no 
certificate  from  the  judge.  As  judgment  by  default 
was  not  marked  for  the  battery,  and  the  jury  did 
not  find  any  damages  for  it,  and  as  the  battery  is 
not  admitted  on  the  pleadings,  for  the  defence  does 
not  extent  to  it  at  all,  this  motion  must  be  refused 
with  costs. 

Motion  re/used  with  costs. 


COURT  OF  EXCHEQUER. 

Easter  Term,  1855. 

[Reported  by  Becheb  L.  Fleming,  Esq.,  Barrister-at-Law.] 

Condon  v.  The  Earl  of  Kingston  and  others. 
Ap9il  24,  25,  27. 

Ejectment — Estoppd — Civil  Bill — Variance — 
Amendment'-iA  fy  15  Vtc.  c.  57. 

A  civil  bill  ejectment  for  nonpayment  of  rent  had  been 
brought  to  recover  the  possession  of  certain  premises 
held  by  the  tenant  under  a  lease  for  lives,  on£  of  which 
was  subsisting  at  the  timeoftne  bringing  of  the  civil 
bill;  but  the  tenant  was  erroneously  described  in  the 
process  as  being  a  tenant  from  year  to  year*  The 
defendant  was  regularly  served,  but  did  not  appear 
at  the  ti^al,  and  the  civil  bill  having  been  verified 
in  the  ordinary  wny^  a  decree  was  pronounced  for 
the  plaintiff.  The  tenant  having  brought  a  cross 
ejectment  in  the  SupeHor  Courts^  upon  t/te ground 


that  the  proceedings  below  were  erroneous,  Held, 
that  the  error  in  the  civil  bill  being  of  such  a  nature 
as  that  the  Assistant  Barrister  might  have  amended 
the  pleading,  and  there  appearing  upon  the  fare 
of  the  proceedings  below  sufficient  to  give  the  As- 
sistant Barrister  jurisdiction,  the  decree  below  was 
a  bar  to  the  present  action. 

The  court  will  intend  that  errors  of  this  nature  have 
been  regarded  as  merely  technical  by  the  court 
below. 

Semble,  an  Assistant  Barrister  may  amend  a  civil 
bill  ejectment,  where  the  error  consists  in  a  mis^ 
description  of  the  tenancy. 

Quaere,  whether  a  cross  ejectment  ufill  now  lie  in  the 
Supetnor  Courts  in  cases  where  the  piHor  ejectment 
(being  a  civil  bill,)  was  coram  nou  judice. 

This  was  an  action  of  ejectment  on  the  title,  tried 
before  Mr.  Sergeant  Howley  at  the  Cork  Summer 
Assizes  of  1854;  and  the  jury  returned  a  special 
verdict  finding  the  following  facts :  *'  That  by  in- 
denture of  lease  bearing  date  the  22nd  of  August, 
1804,  Caroline  Countess  Dowager  of  Kingston  being 
seised  in  fee,  demised  to  William  Condon  the  pre- 
mises which  were  the  subject  of  this  ejectment,  to 
hold  to  him  and  his  heirs  and  assigns  for  the  lives 
of  three  persons  therein  named,  and  the  survivor  of 
them,  at  the  yearly  rent  of  198.  per  acre,  payable 
half-yearly,  and  amounting  in  the  whole  to  the  sum 
of  £36  16s.  8d.,  and  that  by  another  indenture 
bearing  date  the  24th  December,  1828,  the  lessee  in 
the  lease  of  1804,  assigned  his  interest  in  the  lands 
to  Thomas  Condon,  the  plaintiff  in  this  cause,  by 
virtue  of  which  the  latter  entered  into  possession 
and  paid  the  rent  reserved  in  the  lease  of  1804  to 
the  persons  from  time  to  time  entitled  to  it,  and 
amongst  others  to  the  Earl  of  Kingston,  one  of  the 
defendants  in  this  suit.  That  in  the  year  1845,  the 
reversion  in  the  premises  in  question,  expectant  ou 
the  lease  of  1804,  and  the  right  to  recover  the  rent 
payable  under  that  lease^  became  and  still  is  duly 
vested  in  the  defendant  Thomas  J.  Eyre,  in  trust 
for  the  defendants  the  Earl  of  Kingston  and  others. 
That  in  the  year  1852,  a  sum  equal  to  more  than 
one  year's  rent,  reserved  under  the  lease  of  1804, 
having  accrued  due,  a  civil  bill  ejectment  had  been 
brought  by  the  said  Thomas  J.  Eyre  against  the 
plaintiff  Thomas  Condon  and  others,  which  was  set 
out  at  length  in  the  special  verdict,  in  which  it 
was  alleg^  that  some  or  one  of  the  defendants  held 
all  that  and  those  the  lands  in  questioD  as  tenant 
or  tenants  to  the  plaintiffii  or  some  or  one  of  them 
<*  from  year  to  year,"  at  the  yearly  rent  of  £86  I6s« 
8d.  sterling,  payable,  &c. ;  and  that  a  year's  rent 
was  due  out  of  the  premises  :  and  summoning  the 
defendants  in  that  suit  to  appear  before  the  As- 
sistant Barrister  at  Middleton,  in  the  County  of 
Cork,  upon  a  day  therein  named.  That  the  above 
civil  bill  was  endorsed  with  the  particulars  of  rent 
due,  as  required  by  the  statute,  and  had  been  duly 
served  upon  the  defendants  therein,  but  that  Thomas 
Condon  (the  plaintiff  in  the  present  suit)  did  not 
appear  at  the  trial  of  the  civil  bill,  or  take  any  de- 
fence to  it,  and  that  ou  the  24th  of  March,  I85d, 
the  civil  bill  came  on  for  trial  at  Middleton,  being 
in  the  division  and  riding  of  the  County  of  Cork  iu 
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which  the  lands  were  8itQate»  before  Walter  Berwick, 
the  Assistant  Barrister,  when  due  service  of  the 
civil  bill  having  been  proved,  and  the  truth  of  the 
contents  of  the  civil  bill  having  been  verified  by  the 
receiver  agent  of  the  plaintifis  in  the  civil  bill, 
pursuant  to  the  provisions  of  the  Act,  it  having 
been  also  proved  that  the  premises  in  question  were 
neld  by  Thomas  Condon  from  the  plaintiff  therein 
named  at  the  yearly  rent  of  £36  16s.  Sd.,  and  that 
more  tlian  one  year's  rent  was  in  arrear,  the  Assis- 
tant Barrister  pronounced  a  decree  for  the  plaintiff 
therein;  by  which,  after  reciting  the  bringing  of  tlie 
civil  bill  for  the  premises  in  question,  on  the  ground 
that  one  year's  rent  was  in  arrear,  and  after  stating 
tiiat  it  appeared  to  the  court  that  the  civil  bill  pro- 
cess had  been  duly  served,  requiring  the  defendant 
and  all  otliers  having  or  claiming  to  have  an  interest 
in  the  premises,  to  appear  and  anawer  tlie  civil  bill  ;;and 
upon  proof  thereof,  and  that  the  premises  were  held 
by  the  defendant  from  the  plaintiff  at  the  yearly 
rent  of  £36  l6s.  8d^  and  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  £181  8s.  4d., 
being  for  one  whole  year's  rent  and  arrears  of 
rent,  after  all  just  and  fair  allowance,  it  was  ordered 
that  the  plaintiff  should  be  put  in  possession  of  the 
•aid  premises,  with  a  further  order  aa  to  the  costs 
of  the  civil  bill.  That  the  above  decree  having  been 
duly  signed  by  the  Assistant  Barrister  was  duly  ex- 
ecuted, and  that  the  plaintiff  therein  was  put  into 
possession  of  the  lands  in  questiou  on  the  10th  of 
April,  1858.  That  the  defendant  therein  did  not 
at  any  time  previously  or  subsequently  thereto,  pay 
or  tender  to  the  plaintiff  the  amount  <^  the  rent  due 
b^  him,  or  any  part  thereof,  or  the  costs  of  the 
ejectment,  nor  did  he  bring  any  civil  bill  for  re- 
demption, nor  file  any  bill  or  petition  in  equity  for 
redemption,  nor  appeal  against  the  above  decree 
within  the  time  allowed  by  the  law  for  that  purpose. 
That  at  the  time  of  the  service  of  the  civil  bill  eject- 
ment, and  of  the  obtaining  of  the  decree  for  the 
possession  of  the  lands  in  question,  one  of  the  lives 
Darned  in  the  above  lease  was  and  still  is  alive,  bat 
resident  in  the  United  States  of  America,  to  which 
he  had  emigrated  several  years  before  the  bringing  of 
the  civil  bill  ejectment;  and  that  at  the  time  of  the 
brinffing  of  the  civil  bill  crjectment  more  than  one 
yeai^  reut  of  the  rent  reserved  by  the  lease,  was 
doe  to  the  plaintiff  therein  ont  of  the  premises. 
That  a  petition  for  the  sale  of  the  lands  in  question 
bad  been  presented  to  the  Commissioners  for  the 
sale  of  Incumbered  Estates  in  Ireland,  wherein  the 
Earl  of  Kingston  and  others  were  described  as 
owners.  Tiiat  in  the  month  of  April,  1 953,  a  notice, 
according  to  the  practice  of  that  court,  was  served 
on  the  plaintiff  in  the  present  case,  in  which  he  was 
described  as  holding  the  lands  in  question  under  the 
lease  of  1804>,  for  three  lives,  one  of  which  was  still 
in  existence ;  and  the  special  verdict  concluded  by 
praying  the  opinion  of  the  court  as  to  whether  or 
not  Thomas  Condon  was  entitled  to  the  possession 
of  the  lands  in  question. 

y.  Greene  for  the  plaintiff. — The  judgment  of  an 
inferior  court  is  not  conclusive.  Thompeon  v.  Blade* 
hursl^  (1  Nev.  k  Mann.  266);  and  it  has  been  held 
that  a  civil  bill  ejectment  must  accurately  describe 
the  nature  of  the  tenancy,  otherwise  there  will  be 


no  eviction.  In  Coffey  v.  JRakUfy,  (I  Jones,  274r) 
the  tenancy  had  been  erroneously  described  in  the 
civil  bill,  and  a  cross  ejectment  having  been  brought 
after  a  lapse  of  fiAeen  years,  the  Court  of  Exehe- 
quer  gave  judgment  for  the  defendant  below*  It 
will  be  contended  that  there  are  provisioMi  i»  the 
Civil  Bill  Act  (14  &  15  Vic  c  57,  s.  73.)  by  which 
the  defendant  in  the  civil  bill  shall  be  barred  from 
all  relief  in  law  or  equity,  unless  he  bring  a  civil 
bill  for  redemption  withia  the  tiioe  allowed  by  the 
statute ;  but  that  section  treataooly  of  the  rederap* 
tion  of  the  same  interest  that  was  evicted,  and  the 
estoppel  contended  for  only  relates  to  sucti>  whereas 
iu  the  present  case  the  cross  ej^ectment  has  been 
brought  for  a  different  interest  from  that  described 
in  the  civil  bill.  [^Greeitet  B. — The  absence  of  the 
certificate  of  the  justices  fq>pears  to  have  formed  ae 
important  element  in  that  decision.}  That  was  only 
matter  of  evidence  in  the  court  below,  and  need  not 
have  been  set  out  upon  the  record.  The  only  fact 
necessary  to  give  jurisdiction  whs  the  desertion,  and 
that  was  proved.  In  the  present  case  there  can  be 
no  doubt  of  the  existence  of  tlie  lease,  tiie  language- 
of  the  special  verdict  treating  it  as  beingji  subsisting, 
instrument.  [^Greene^  B. — These  is^  at  any  rate,, 
sufi&cient  in  the  special  verdict  to  rebut  a  presamp^ 
tion  to  the  contrary/] 

Deat^t  Q.C.  contra.  [  Greene^  B, — ^Is  it  not  the 
practice  that  a  junior  should  appear  in  a^  case  of 
this  nature  ?  1  find  the  name  of  Mr.  J.  Murphy 
as  junior  counsel  upon  tlie  copy  of  the  special  ver- 
dict fiirnished  to  us,  and  it  is  a  very  gross  neglect 
in  the  attorney  if  he  has  not  reoeinred  instructions 
RickardstB^^lftUe  attorney  will  undertake  to  hasw 
a  junior  counsel  instructed  in  su6&cient  time  to-mof- 
row,  we  will  bear  Mr»  Deasy's  argument  first.]  In 
tbia  case  there  was  a  subsisting  tenancy*  and  all  the 
requisites  necessary  to  give  the  Assistant  Barrister 
jurisdiction  are  set  forth  in  the  civil  bill;^  and  if  the 
tenant  quarrelled  with  the  decree,  there  were  three 
or  four  courses  open  to  him,  none  of  which  he  has 
adopted.  It  has  been  lately  held  in  this  court  that 
a  judgment  in  ejectment  is  conclusive,  and  cannet 
be  overturned  by  a  cross-  ejectment.  (yDonneU  v. 
Ryon^  (7  Ir.  Jur.  126,)  and  the  only  objection  in 
this  case  is,  that  there  has  been  an  informality  ia 
the  process.  Even  supposing  that  there  had  been 
a  substantial  misstatement,  yet  there  being  sufficient 
in  the  process  to  give  the  Assistant  Barrister  juris- 
diction, and  the  facts  stated  having  been  proved, 
this  court  will  not  interfere  with  the  decree  below.. 
\Greene^  B. —  Wonld  not  the  same  argument  apply 
to  the  case  in  Jolies*  Reports  ?]  It  is  submitted 
that  under  the  present  Civil  Bill  Statute  such  could 
not  now  be  a  defence,  for  the  Assistant  Barrister 
is  empowered  to  disregard  or  amend  such  variances, 
by  ss.  10^  106,  and  to  decide  what  is  a  technical 
error — a  power  which  did  not  exist  wheu  the  case 
alluded  to  was  decided.  [Richards^  B. — Those 
sections  declare  what  is  a  technical  error,  namely, 
whatever  has  not  a  tendency  to  mislead  the  oppo- 
site party.  Now  can  it  be  said  that  such  a  discrip- 
tion  of  his  tenure  may  not  tend  to  mislead  the  ten- 
ant, for  it  informs  him  that  aU  the  lives  in  his  lease 
have  expired,  and  that  he  is  merely  a  tenant  from 
year  to  year;  and  under  such  drcumstancea  he  may 
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•ay,  *•  I  will  not  take  defence  for  a  yearly  tenancy," 
although  he  might  do  so  for  a  freehold  estate.] 
Soch  an  objection  conld  be  remored  by  amend- 
ment ander  section  106,  which  might  have  been 
effected  if  the  tenant  had  appeared  and  produced 
his  lease.  [^Richards,  B* — I  am  certainly  of  opinion 
that  it  should  be  the  policy  of  the  law  to  disappoint 
proceedings  of  this  kind.  Orgemej  B, — It  is  not 
necessary  that  the  Assistant  Barrister  should  in  his 
decree  state  the  nature  of  the  tenancy  evicted;  and 
a  decree  having  once  been  made,  the  court  should 
intend  to  support  it]  Supposing  the  tenant  bad  a 
power  of  setting  up  this  defence  in  the  court  below, 
will  the  court  permit  him  now,  having  lapsed  his 
opportunity,  to  raise  such  an  objection,  this  not 
being  a  case  of  title  arising  since  the  making  of  the 
decree  below  ?  Is  the  court  prepared  to  hold  that 
the  taking  of  possession  ondbr  that  decfce  wm  an 
act  of  trespass?  [Grttne^  B — If  a  conviction  of 
an  inferior  co«rC  oorits  to  allege  a  fact  necessary  to 
give  jurisdletioB,  the  conviction  is  nevertheless 
valkl  until  reversed.]  To  allow  this  decree  to  be 
reviewed  by  a  cross  ejectment  in  this  court  would 
be  constituting  this  court  a  court  of  appeal,  contrary 
Co  the  provisions  of  the  statute,  which  gives  a  right 
of  appeal  to  another  court,  and  in  default  of  such 
appeal  debars  the  party  decreed  from  all  relief  at 
law  or  in  equity — sec.  73.  The  decision  in  Jones* 
Reports  must  be  regarded  as  treating  of  the  evic- 
tion of  a  certain  interest,  and  not  affecting  another 
interest  subsequently  created  [Greene,  fT— There 
»  another  distinction  which  appears  to  have  existed 
in  that  case,  namely,  that  the  interest  evicted  was 
misdescribed  in  the  decree,  as  well  as  in  the  process, 
although  it  may  not  have  been  necessary  to  describe 
the  tenure  in  the  decree,  and  Baron  Penn^ather 
adverts  to  that  fact:  therefore  it  will  remain  to  say 
whether  such  a  state  of  things  is  distinguishable 
from  a  decree  not  misstating  the  interest,  but  founded 
upon  a  civil  bill  in  which  that  interest  was  incor- 
rectly stated.]  The  chief  distinction  in  that  case 
is,  the  want  of  the  justice's  certificate. 

J.  Murphy,  (with  him  Deaey,  <?.C.)— The  judg- 
ment below  must  be  regarded  as  an  estoppel.  In 
Trevivan  v.  Laurence,  (Salk.  276,)  a  judgment  in 
an  action  of  «ctY0/a^'a#had  been  obtained,  reciting 
the  judgment  recovered  as  of  a  wrong  Term,  it  be- 
ing, therefore,  a  revival  of  a  non-existing  judgment, 
and  an  action  of  ejectment  having  been  brought,  it 
was  held  that  the  defendant  was  estopped  from  tak- 
ing advantage  of  the  variance,  and  therefore  that 
the  plaintiff  in  the  ecire  /actus  was  entitled  to  pos- 
session under  the  elegit,  although  no  such  judgment 
existed.  Such  a  judgment,  if  pleaded,  used  to  be 
held  an  estoppel ;  if  not  pleaded,  in  evidence  con- 
dusive.  The  rule  was  so  laid  down  by  Chief  Jus- 
tice De  Orey  in  The  Duchess  of  Kingston's  case, 
(2  Sm.  Lead.  Cas.  425,)  but  a  distincliou  was  sub- 
•eqnently  engrafted  upon  that  doctrine— via.,  that  it 
shall  be  conclusive  as  a  plea  when  there  is  an  op- 
portunity of  pleading  it,  and  when  there  is  no  such 
opportunity,  that  it  shall  be  conclusive  as  evidence. 
Vooght  V.  mnch,(2  B.  &  Ad.  662) ;  Doe  v.  Hud- 
dart,  (2  C.  M.  &  R.  316.)  In  the  present  case  the 
defendant  could  not  have  pleaded  the  decree  be- 


^ow,  there  being  but  one  form  of  defence  given  by 
the  statute — O'Donneil  v.  Byan,  (7  Ir,  Jur.  181,) 
[per  Pennefather,  B] — and  therefore  the  decree 
was  conclusive  as  evidence.  Besides,  both  in  the 
Civil  Bill  Court,  and  now  in  the  Superior  Courts, 
there  are  no  nominal  parties  in  the  action  of  eject- 
ment, and  therefore  O'Donnell  v.  Ryan  is  applicable 
in  the  present  case.  It  has  been  held  in  England 
that  a  judgment  in  ejectment  has  now  the  same  ef- 
fect as  a  judgment  in  any  other  action — Wilkin* 
son  V.  Kirby,  (2  E.  C.  L.  R.  1395.)  [Greene,  B. 
—The  only  case  that  presents  any  difficulty  is  Cofi 
fey  V.  Rahilly,  and  the  only  question  is,  whether  or 
not  we  should  give  to  civil  bill  ejectments  the  same 
effect  that  is  given  to  ejectments  in  the  Superior 
Courts  ?]  The  court  should  presume  that  every* 
thing  which  should  have  been  done  has  been  done 
by  the  court  below  to  authorize  its  proceedings. 

Sergeant  OBrien  in  reply. — In  Coffey  v.  RahiUy 
the  objections,  as  stated  in  the  report,  were  twofold: 
that  there  had  been  a  defect  in  the  evidence  as  to 
the  magistrate's  certificate,  and  that  the  tenancy 
was  misdescribed  in  the  civil  bill.  [Greene,  B. — In 
the  decree.]  A  decree  founded  on  an  erroneous 
civil  bill  would  have  been  equally  objectionable.  As 
to  the  first  objection,  it  could  have  no  force,  the  pre- 
sumption being,  omnia  rile  acta,  therefore  that 
case  must  have  rested  upon  the  second  objection. 
The  provisions  of  the  Procedure  Act  do  not  apply 
in  this  case,  for  the  civil  bill  decree  was  obtained 
before  that  Act  was  passed ;  and  the  case  in  this 
court  merely  decided  that  an  ejectment  in  the  Supe- 
rior Courts  brought  since  the  passing  of  that  Act 
differed  from  one  brought  before  it ;  and  it  cannot 
be  contended  that  the  civil  bill  ejectment  should 
have  a  greater  effect  than  an  action  of  ejectment  in 
the  Superior  Courts  brought  before  the  passing  of 
this  Act,  viz.  that  it  should  amount  to  an  estoppel. 
As  to  the  objection  that  the  decree  was  defective  in 
the  case  in  Jones's  Reports,  it  may  be  observed  that 
the  language  of  Joy,  C.  B.  is  that  the  civil  bill  decree 
was  conversant  ahoui  an  interest  which  did  not  exist; 
and  that  is  the  ease  here  also,  although  the  tenancy 
is  not  set  forth  in  the  decree.  [Greene^  B. — As  to 
a  civil  bill  ejectment  having  merely  the  effect  of  an 
action  of  ejectment  under  the  old  practice,  I  con- 
ceive  that  the  reason  why  it  was  formerly  held  that 
a  cross  ejectment  would  lie  was,  that  the  parties 
were  not  the  same.]  The  Civil  Bill  Act  requires 
the  nature  of  the  tenancy  to  be  stated,  and  that 
being  so,  the  decree  most  be  regarded  as  conversant 
about  such  an  interest  as  is  described  in  the  process. 
The  doctrine  of  estoppel  only  applies  where  both 
proceedings  are  conversant  about  the  same  subject- 
matter,  which  is  not  so  in  the  present  case.  [  Greene^ 
B, — Suppose  there  had  been  a  civil  bill  brought  to 
.redeem,  1  conceive  it  would  only  have  put  the  ten- 
ant in  tfafu  quo,  samdy,  as  tenant  from  year  to 
year.  The  first  question,  therefore^  is,  whether  the 
civil  bill  ejectment  ii  conclusive  at  allf  and  aeoondlyt 
how  far.}  If  the  tenant  had  brovight  a  dvR  bUl  for 
redemption,  and  obtained  a  decree^  he  woald  hava^ 
been  retnateted  as  tenant  from  year  to  year,  and  if 
the  argument  of  the  other  aide,  that  the  decree  be- 
low operates  as  an  estoppd,  is  teuable,  the  landlord 
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might  theD  have  evicted  the  tenant  on  six  months' 
notice  to  quit,  as  the  tenant  would  be  estopped  from 
setting  up  his  lease. 

Cut.  adv.  vult 
Apnil  27.* — RiCHABDS,  B. — The  Assistant  Bar- 
rister has  jurisdiction  under  the  provisions  of  14  & 
1 5  Vic.  c.  57,  to  entertain  an  ejectment  for  nonpay- 
ment of  rent  in  all  cases  where  the  rent  reserved 
does^not  exceed  £50  per  annum.     With  respect  to 
tenancies  from  year  to  year,  it  is  enacted  by  the 
same  section  that  a  civil  bill  ejectment  for  nonpay- 
ment of  rent  may  be  maintained  against  tenants 
holding  under  that  tenure,  in  the  absence  of  a  writ- 
ten agreement.  This  was  a  most  beneficial  alteration 
in  the  taw  as  it  previously  existed  upon  the  subject, 
and  it  is  only  to  be  regretted  that  these  provisions 
are  confined  to  the  proceedings  in  the  civil  bill 
courts.    According  to  the  facts  found  by  the  special 
verdict,  it  would  appear  that  the  defendants  in  this 
action*  conceiving,  as  I  presume,  that  T.  Condon, 
the  plaintiff  in  this  ejectment,  held  the  premises  in 
question,  as  tenant  from  year  to  year,  and  a  sum 
exceeding  one  year's  rent  having  become  due,  had 
brought  the  former  ejectment  in  the  civil  bill  court 
against  Condon  and  others,  founded  upon  the  7drd 
section  of  the  Civil  Bill  Act,  averring  in  the  civil 
bill  process  that  he  held  as  tenant  from  year  to  year. 
It  seemed  that  Condon  did  not  appear  at  the  hear- 
ing of  the  civil  bill,  and  consequently  a  decree  for 
possession  pursuant  to  the  provisions  of  the  7drd 
section  of  the  Act,  passed  against  him.     It  would 
appear,  however,  that  in  point  of  fact  he  did  not 
hold  as  tenant  from  year  to  year,  as  alleged  in  the 
civil  bill,  but  that  he  held  under  an  old  lease  for 
lives,  and  that  one  of  the  cestui  que  vies  was  at  the 
time  of  the  bringing  of  tiie  civil  bill  ejectment  and 
still  is  in  being;  and  accordingly  Condon,  after  the 
recovery  against  him  in  the  civil  bill  court,  and 
after  the  execution  of  the  decree  of  the  Assistant 
Barrister,  brings  his  ejectment  in  this  court  upon 
the  title,  and  insists  that  he  is  not  bound  by  the  pro- 
ceedings in  the  civil  bill  court  on  account  of  the 
misdescription  of  his  tenure  in  the  process.     In 
point  of  fact,  I  believe  the  alleged  mistake  did  oc- 
cur in  the  process  of  the  Inferior  Court,  and  indeed 
the  fact  would  so  appear  upon  the  special  verdict ; 
but  the  defendants  contend  that  this  error  in  the 
process,  if  any  such  did  exist,  is  not  carried  into  the 
civil  bill  decree,  and  that  the  decree  of  the  Assistant 
Barrister  as  it  stands  would  be  just  as  applicable 
to  proceedings  founded  upon  the  lease  of  1804, 
as  to  a  tenancy  from  year  to  year,  and  that  this 
court  should  not  go  behind  the  civil  bill  decree,  in- 
sisting that  all  persons  duly  made  parties  to  the 
proceedings  should  be  .held  to  be  bound  thereby. 
This  is  a  question  of  very  great  nicety  and  consider- 
able importance.     If  the  case  was  not  affected  by 
authority,  I  should  feel  disposed  ^o  rule  in  favour 
of  the  defendant.     The  language  of  section  73  is  as 
follows.    [Hi^  Lordship  read  the  section.J     These 
are  strong  expressions,  and  I  think  that  the  policy 
of  the  law  should  be  against  allowing  a  party  to 
re^try  in  a  new  yMStion.  what  has  been,  or  what  in 
contemplation  of  law  might  have  been  in  issue,  and 
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adjudicated  upon  in  a  previous  proceeding.  Suppose 
a  civil  bill  ejectment  brought  to  evict  a  lease,  apd 
that  the  lease  was  misdescribed  by  reason  of  some 
clerical  error  as  to  the  date,  could  it  be  contended, 
especially  when  such  error  did  not  appear  in  the 
decree,  that  upon  a  new  ejectment  by  a  defendant 
below  the  latter  would  be  admitted  to  recover  pes* 
session  by  showirig  such  an  error  as  that  in  the 
process?     Unless  bound  by  authority,  I  should  say 
not.     Suppose  there  had  been  a  controversy  below 
as  to  the  amount  of  rent  due,  could  the  defendant 
re-try  the  decision  of  the  Assistant  Barrister,  if 
against  law,  in  a  new  action?   Independently  of  au- 
thority upon  that  subject,  I  should  say  not.    1  think 
however,  that  it  should  be  always  open  to  the  de- 
fendant to  sh6w  that  the  case  was  not  within  the 
jurisdiction  of  the  Assistant  Barrister,  or  not  within 
the  provisions  of  the  section  of  the  statute  upon 
which  the  decree  was  founded,  and  therefore  that 
the  whole  proceeding  was  coram  nonjudice.     But, 
beyond  that,  I  do  not  think  he  ought  to  be  allowed 
to  go.      Now  in  the  present  case,  gudcwnque  vid^ 
the  matter  was  within  the  jurisdiction  of  the  Assist- 
ant Barrister,  and  also  fell  within  the  provisions  of 
the  7drd  section  of  the  statute.    It  was  within  his 
jurisdiction  whether  Condon  held  under  the  lease 
or  as  tenant  from  year  to  year,  and  therefore,  it 
would  be  impossible  to  contend  that  the  proceedings 
below  were  coram  rum  judice.    Now,  in  looking  into 
the  105th  section  of  the  Act,  I  find  that  errors  not 
calculated  to  mislead,  are  not  to  be  regarded  by 
the  Assistant  Barrister*  and  that  be,  when  there  is 
no  appeal,  is  made  the  exclusive  judge  as  to  what 
error  is,  and  what  is  not,  calculated  to  mislead. 
The  error  in  the  present  case  might,  no  doubt,  have 
misled  the  defendant ;  but  by  the  106th  section  of 
tiie  Civil  Bill  Act,  it  was  competent  for  the  Assist- 
ant Barrister  to  have  permitted  an  amendment,  and 
in  a  case  which  was  clearly  within  his  jurisdiction. 
In  whatever  way  it  is  to  be  viewed,  I  confess  I 
would  rather  intend  that  such  an  amendment  had 
been  made  by  the  Assistant  Barrister,  than  hold  that 
all  the  proceedings  were  void,  and  I  think  I  would  be 
borne  out  in  such  a  view  by  the  observations  of 
Baron  Pennefather  in  Lessee  Coffey  v.  RahiUy^  in 
Jones'  Reports.  That  case  however,  and  particularly 
thejudgmentof  Chief  Baron  Joy,  have  been  strongly 
pressed  upon  us  in  the  argument  of  the  counsel  on 
behalf  of  the  plaintiff,     t  am,  however,  disposed  to 
think  that  in  that  case  the  court  considered  the  de- 
cree as  well  as  the  process,  erroneous  en  the  face  of 
it;  and  besides,  there  were  no  provisions  in  the 
Civil  Bill  Act  under  which  that  decree  was  pro- 
nounced analogous  to  those  contained  in  sections 
105  and  106  of  the  present  Act,  14  &  15  Vic.  c  57. 
I  am,  therefore,  rather  disposed  to  think  that  we 
are  not  altogether  concluded  by  th^at  case.     As  to 
the  case  of  Long  d.  Connor  v.  Disney,  (2  Hud.  & 
Bro.  113,)  the  decree  was  in  favour  of  the  party 
who  had  succeeded  in  the  previous  ejectment,  and 
I  agree  entirely  with  the  early  portion  of  the  judg- 
ment of  the  court  in  that  case  as  to  the  unreasona- 
bleness of  requiring  a  party  who  has  succeeded  in 
a  trial  below,  to  be  upon  any  future  occasion  ready 
to  produce  the  evidence  upon  which  he  has  already 
succeeded.     The  court  in  delivering  judgment  says: 
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*'  It  is  very  true  that  under  the  statutes  in  the  ac- 
tion of  ejectment  for  non-payment  of  rent,  the  re- 
medy is  not  available,  unless  there  be  a  lease  or  an 
article,  minute,  or  contract  in  writing,  whereby  the 
rent  payable  is  ascertained.  But  it  does  not  follow 
that  a  landlord  who  has  succeeded  in  such  an  eject- 
ment, is  bound  to  show  in  every  subsequent  proceed- 
ing brought  to  disturb  his  possession,  that  his  former 
ejectment  was  in  all  points  sustainable."  There  is 
certainly  an  observation  in  the  judgment  in  that 
case  to  the  effect  that  if  a  landlord  were  to  obtain 
judgment  in  an  action  of  ejectment  brought  where 
only  half-a-year's  rent  was  due,  and  in  which  he 
could  only  succeed  by  showing  that  there  was  no 
8u6Scient  distress  on  the  premises  to  countervail 
the  amount  of  rent  due,  it  might  be  open  to  the 
original  defendant  to  re-try  the  question  in  a  new 
action  of  ejectment  Now,  I  am  not  aware  of  any 
decision  to  that  effect  in  respect  of  an  ejectment  for 
nonpayment  of  ren%  founded  on  the  Ejectment  Sta- 
tutes; although,  as  regards  the  action  of  ejectment 
opon  the  title  at  common  law,  founded  upon  a  clause 
of  re-entry  for  nonpayment  of  rent,  the  case  might 
be  different.  I  have  looked  into  several  authorities 
that  have  been  referred  to  by  Baron  Greene — Doe 
d.  Hitchinsy  Z«ri»,(l  Burr.  619);  Black  v.  Davis, 
(Batty,  87);  Kettmare  v.  Supple,  (Ver.  &  Scri.  1) ; 
and,  upon  the  whole,  taking  all  these  decisions  to- 
gether, I  do  not  conceive  that  they  sustain  the  po- 
sition laid  down  in  the  case  in  Hudson  and  Brooke's 
Reports,  that  the  tenant  can  bring  a  counter  eject- 
ment, upon  the  ground  that  there  was  a  sufficient 
distress  upon  the  premises  ;  and  I  am  disposed  to 
think  that  we  should  hold,  in  the  present  case,  that 
the  plaintiff  is  concluded  and  estopped  by  the  civil 
bill  decree.  The  case  below  appears  in  every  point 
of  view  to  have  been  within  the  jurisdiction  of  the 
Assistant  Barrister.  Suppose  there  had  in  reality 
been  a  controversy  in  the  court  below  between  the 
parties  as  to  the  nature  of  the  tenure  under  which 
these  premises  were  held,  and  that  the  Assistant 
Barrister,  upon  the  evidence,  had  ruled  tlmt  they 
were  held  not  under  the  lease  of  1 804,  but  as  a 
tenancy  from  year  to  year,  I  should  scarcely  think 
that  it  would  be  competent  for  any  of  the  p:rties  to 
>  the  civil  bill  to  review  the  decision  of  the  Assistant 
Barrister  in  this  manner,  and  yet,  if  the  principle 
contended  for  by  the  plaintiff  were  admitted,  I 
scarcely  know  how  he  could  be  prevented  from  do- 
ing so.  I  must  say  that  I  consider  this  case  to  be 
one  of  considerable  difficulty,  but,  upon  the  whole, 
I  think  that  there  should  be  judgment  for  the  de- 
fendant. 

Greene,  B. — This  case  is  one  of  considerable 
nicety,  as  well  as  involving  questions  of  much  im- 
portance, and  it  is  not  without  difficulty  that  I  have 
arrived  at  the  conclusion,  that  the  defendant  is  en- 
titled to  judgment.  The  present  action  is  ejectment 
on  the  title,  and  the  defence  set  up  by  the  defendant 
il^  a  recovery  of  the  possession  of  tlie  said  lands  by  a 
civil  bill  ejectment ;  and  the  question  for  the  court 
to  determine  is,  whether  or  not  that  is  a  bar  to  the 
present  action.  These  proceedings  are  chiefly  in 
relation  to  section  73  of  the  Civil  Bill  Act,  the  lan- 
guage of  which,  it  must  be  admitted,  is  very  strong 
as  to  the  effect  of  a  judgment  in  civil  bill  ejectment ; 


providing,  as  it  does,  that  except  some  of  the  mod^s 
of  redress  which  it  specifies  be  taken  advantage  of 
by  the  tenant,  be  will  be  barred  from  all  relief  at 
law  or  equity  as  to  the  subject  matter  of  tiie  suit. 
Prima  fide  such  words  would  have  the  effect  of 
barring  a  subsequent  ejectment,  but  still  such  words 
are  no  stronger  than  the  language  of  the  old  Eject- 
ment Statutes,  and  I  do  not  think  that  these  words 
have  been  held  to  operate  as  a  condusire  bar  in  all 
cases — I  allude  to  the  decision  of  Doe  d,  Hitchine 
V.  Lems,  (I  Burr.  619,)  and  I  think  that  caie  as- 
sumes that  these  words  cannot  in  all  cases  have  such 
an  effect.  That  was  an  action  of  ejectment  for  non  • 
payment  of  rent,  and  there  were  points  raised  in 
that  case  which  would  appear  to  have  been  perfectly 
unnecessary  if  the  mere  fact  of  a  recovery  under  the 
Ejectment  Statutes  foreclosed  the  right*  Also  iu 
Black  v.  Dame,  (Batty,  80,)  the  court,  I  think, 
assumed  that  there  was  no  such  conclusive  effiBCt 
to  be  gathered  from  the  mere  words  of  that  statute. 
So  also  in  Kenmare  v.  Supple,  (Vern.  &  Scri.  I,) 
and  Long  d.  Connor  v.  Disney,  (I  Hud.  &  Bro. 
116.)  But  supposing  this  to  be  so,  and  that  such 
is  the  conclusion  to  be  derived  from  these  decisions, 
yet  as  far  as  I  can  see,  the  principle  goes  no  fur- 
ther than  this :  that  although  the  fact  of  the  re- 
covery  of  lands  in  an  ejectment  for  non-payment  of 
rent  will  not  of  itself  debar  the  tenant  from  bringing 
a  cross-ejectment ;  yet  that  it  is  not  to  be  carried  to 
this  extent,  that  the  defendant  can  in  a  cross- eject- 
ment retry  every  fact  or  matter  of  evidence  that 
came  into  controversy  in  the  former  action.  I  can 
find  no  authority  going  to  that  extent,  and  I  con* 
ceive  that  the  cases  go  no  further  than  this,  that  if 
the  landlord  succeed  in  the  original  ejectment,  it  is 
competent  for  the  tenant  in  a  second  action  of  eject- 
ment to  show  that  the  relation  of  landlord  and  ten- 
ant did  not  exist  between  the  parties  at  the  time  of 
the  bringing  of  the  former  action  ;  or  that  certain 
circumstances  existed  at  the  time  which  prevented 
the  case  coming  within  the  operation  of  the  Eject- 
ment Statutes,  or  else  that  the  court  had  not  juris- 
diction to  entertain  the  case ;  and  under  such  cir- 
cumstances it  was  in  his  power  to  recover  possession 
of  the  premises  in  a  cross-ejectment  upon  the  title* 
If  that  be  the  proper  view  of  the  question,  and  I 
have  not  been  able  to  find  any  case  carrying  the 
principle  further,  1  think  that  it  is  incumbent  upon 
the  court,  before  whom  the  defendant  brings  his 
cross-ejectment,  to  see  that  he  makes  out  a  case  of 
this  kind,  and  that  he  should  show  something  like 
want  of  jurisdiction  in  the  court  before  whom  the 
original  ejectment  was  brought;  and  Black  v.  Davis^ 
in  which  the  landlord  having  mortgaged  his  inte- 
rest had  parted  with  the  legal  estate,  is  to  that  effect. 
In  that  case  the  person  to  whom  the  landlord  had 
conveyed  bis  estate  in  the  premises  had  not  been 
made  a  party  to  the  ejectment ;  and  the  court  held 
that  the  tenant  was  entitled  to  show  that  Hie 
person  bringing  the  ejectment  was  not  his  land- 
lord, and,  therefore,  that  inasmuch  as  the  ^ect- 
ment  Statutes  are  only  cognizant  of  mattera  between 
landlord  and  tenant,  the  recovery  in  the  ejectment 
was  not  warranted  by  those  statutes.  Tlus  1  conr 
ceive  to  be  the  true  principle  of  the  construction  of 
these  statutes,  and»  that  being  so,  let  us  consider 
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what  is  the  question  in  the  present  case.  The  ob- 
jection that  has  been  made  to  the  former  proceed- 
ings merely  amounts  to  this,  that  the  nature  of  the 
tenure  set  forth  in  the  civil  bill  process  was  incor- 
rectly stated,  and  therefore  that  the  relation  of  the 
defendant  to  his  landlord  was  erroneously  described ; 
it  being  alleged,  not  that  he  was  a  lessee  under  a 
sealed  instrument,  but  that  be  was  merely  a  tenant 
from  year  to  year.  I  need  not  repeat  that  I  con- 
cur in  the  judgment  that  has  been  pronounced  by 
Baron  Richards,  and  in  the  force  of  his  arguments, 
as  it  cannot  be  contended  that  the  court  below  had 
DO  jurisdiction  in  this  case.  There  did  exist  the  re- 
lation of  landlord  and  tenant  between  the  parties. 
The  amount  of  rent  was  within  the  limit  prescribed 
by  the  statute,  and  the  sole  objection  was  as  to  a 
Yariance  between  the  statement  in  the  civil  bill  pro- 
cess and  the  real  nature  of  the  tenancy,  and  it  is  to 
be  observed  that  this  variance  does  not  appear  in 
the  decree,  which  does  not  purport  to  contain  any 
statement  on  this  head  save  the  mere  relation  of 
landlord  and  tenant  as  existiag  between  the  par- 
ties. Such  is  the  view  I  have  taken  of  the  case, 
leaving  out  altogether  the  consideration  of  sections 
105  and  106;  but  I  think  that  under  the  provisions 
of  the  latter  section  the  Assistant  Barrister  would 
have  been  authorized  to  have  amended  the  civil  bill 
process.  It  would  not,  as  I  conceive,  have  been  an 
amendment  going  to  the  merits  of  the  case;  it  could 
not  have  had  the  effect  of  placing  the  defendant  in 
a  worse  position  than  he  was  in  before.  I  think  it 
would  be  a  very  strong  proposition  for  this  court 
to  hold,  that  because  of  this  error  in  the  process  not 
appearing  in  the  decree,  which  might  have  been 
amended  at  the  trial  by  the  Assistant  Barrister, 
and  which  does  not  affect  the  jurisdiction  of  the 
eonrt,  that  the  tenant  should  have  it  in  his  power 
to  overturn  all  that  has  been  done  on  account  of  a 
mere  technical  mistake.  I  am  not  prepared  to  go 
this  length.  We  must,  therefore,  hold  that  the 
facts  of  the  case  do  not  authorize  the  tenant  to 
bring  this  cross  ejectment  The  only  case  offering 
any  material  difficulty  is  Coffey  v.  AahUhff  and  as 
to  that  decision  it  may  be  said  in  the  first  place 
that  the  state  of  the  law  is  not  exactly  what 
it  was  when  that  case  was  decided.  There  were 
other  circumstances  also  distinguishing  that  case 
from  the  present,  but  more  particularly  the  effect 
of  the  statement  of  the  tenancy  in  the  decree  ap- 
peared to  weigh  with  the  court;  and,  therefore, 
giving  full  effect  to  all  the  proceedings  t>elow,  they 
held,  that  if  the  tenant  set  up  in  a  new  ejectment 
another  interest  not  evicted  by  the  judgment  in  the 
original  suit,  the  latter  will  be  no  bar.  This  I 
conceive  to  be  a  fair  distinction,  and,  if  so,  that 
case  does  not  so  exactly  bear  upon  the  present 
one  as  to  bind  our  decision.  In  this  case  we  have 
a  general  decree  not  describing  any  particular  in- 
terest as  being  evicted,  and  this  decreet  was  pro- 
nounced because  the  rent  was  proved  to  have  been 
due  and  unpaid.  Under  these  circumstances  I  con- 
ceive that  there  should  be  judgment  for  the  defen- 
dant, at  the  same  time  that  I  must  confess  that  the 
case  is  not  altogether  free  from  difficulty. 

Judgment  Jbr  the  defendant. 


COURT  OF  CHANCERY. 
[Reported  by  BbchjsbL.Flbmihg,  Esq.  Btrrister-^t-Law.  J 

Haudcock  v.  Dklacoub. — April  30. 
Practice — Rehearing — Reepondent^-  Cauee    Peti* 
tion — Service  of  notice  of  proceedings — General 
Orders6f  10,  Xb^Court  of  Chancery  R^rulation 
Act. 

A  person  had  been  named  in  the  prayer  of  a  cause 
petition  as  respondentt  but  had  not  been  served 
with  notice  of  the  petition^  and  did  not  appear  at 
the  hearings  although  aware  of  the  proceedings. 
His  name  did  not  appear  in  the  docket  for  setting 
down  the  petition  for  hearings  and  a  decree  having 
bten  made  in  the  cause  by  consenty  his  name  dul 
not  appear  in  the  decree.  Upon  an  application 
by  him  for  a  rehearing  of  the  cause,  Held,  that 
he  was  not  entitled  to  have  Hie  cause  reheard,  mot 
being  a  party  to  the  proceedings. 

This  was  an  application  made  on  behalf  of  a  party 
who  had  been  named  in  the  prayer  of  a  cause  peti- 
tion that  had  been  filed  in  this  case  as  respondent, 
but  who  had  not  been  served  with  notice  of  the  |>e- 
tition, — to  set  down  the  petition  for  a  rehearing 
after  the  case  had  been  argued  and  judgment  given 
by  consent. 

F.  Walsh  in  support  of  the  application. — Although 
we  have  not  been  served  with  notice,  yet  we  are  a 
party  and  bound  by  the  decree,  being  named  as 
respondent  in  the  prayer  of  the  petition  ;  but,  even 
if  not  bound  by  the  decree,  we  should  be  entitled  to 
a  rehearing  under  the  circumstances. — 13  k  14  Vic 
c  89,  s.  30.  We  were  not  present  at  the  hearing 
of  the  cause,  but  that  was  not  necessary.  The  6th 
General  Order,  (dlst  July,  1851,)  provides  that  in 
the  prayer  of  every  cause  petition  the  persons  shall 
be  named  against  whom  any  amount,  payment,  con- 
veyance, or  other  direct  relief  is  sought,  and  such 
persons  only  shall  be  deemed  the  respondents  thereto 
as  shall  be  so  named  in  such  prayer,  until  notice 
thereof  shall  have  been  given  to  any  other  party, 
when  the  name  of  such  party  shall  be  added  as  a 
respondent  thereto  in  the  title  of  the  subsequent 
proceedings  thereon.  If  a  person  named  as  respon- 
dent be  desirous  of  being  served  with  notice  of  the 
proceedings  in  the  cause,  he  is  to  enter  an  appear- 
ance, but  the  6ih  General  Order  provides  that  in 
default  of  such  appearance  being  so  entered,  it  shall 
not  be  necessary  for  the  petitioner  to  serve  the  party 
so  neglecting  to  appear  with  notice  of  any  furtiier 
proceedings  in  such  petition,  unless  the  court  or 
Master  in  the  matter  shall  otherwise  specially  direct ; 
or  the  court  shall  give  leave,  on  special  motion,  that 
such  appearance  may  be  entered  on  any  day  after 
the  time  hereby  limited ;  but  the  respondent  shall, 
notwithstanding,  be  at  liberty  to  file  affidavits  in 
answer  to  the  petition,  and  to  appear  on  the  hear- 
ing thereof,  and  defend  his  rights  therein.  In  the 
docket  for  hearing,  entered  at  the  Registrar's  office, 
the  names  of  all  the  respondents,  as  well  those  served 
as  those  not  served,  should  appear.— 1 7th  Gen.  Or. 
We  were  in  the  position  of  a  notice  party  under  the 
old  practice,  only  being  named  for  the  purpose  of 
obtaining  our  concurrence.  A  third  partjfmay  have 
a  rehearing,  although  not  a  party  to  the  suit.   Berry 
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V.  The  Attorney  General,  (2  M'Naght.  k  Gor.  16)  ; 
Chojfnne  v.  Edwards^  (9  Beav.  22.)  [^Lord  Chan- 
cellor.— Your  client's  name  does  not  appear  on  the 
docket  setting  down  the  cause  for  hearing.]  That 
omission  will  not  deprive  us  of  our  rights,  and  the 
docket  is  erroneous^  as  not  having  the  names  of  all 
the  parties  mentioned  in  the  prayer  of  the  petition. 
If  this  party  had  been  irregularly  served  he  would 
have  been  bound  by  the  proceedings ;  and  there 
never  has  been  a  rule  entered  to  dismiss  this  petition 
as  against  him.  The  plaintiff  was  our  trustee,  and 
for  that  reason  we  were  not  entitled  to  be  served 
with  notice  of  the  proceedings  in  the  first  instance. 
..^lOth  Gen.  Ord.  The  question  is,  whether  9r  not 
we  could  have  appeared  ^  the  hearing.  [^Lord 
ChancMnr,^-^Doe»  the  decree  contain  the  name  of 
your  client  ?3  It  does  not  set  forth  the  name  spe- 
cifically, but  it  contains  the  words  **  and  others," 
which  must  be  regarded  as  including  the  name  of 
my  client  We  were  aware  of  the  proceedings  in 
the  suit,  and  if  we  do  not  interpose,  we  shall  be 
bound  by  the  decree,  and  our  rights  compromised. 
The  grounds  of  this  application  are,  that  we,  being 
merely  in  the  position  of  cestui  que  trusts,  and  our 
trustee  being  a  party  to  the  case,  we,  confiding  in 
the  latter,  did  not  appear  as  a  party,  and  that  we 
now  find  ourselves  damnified  by  a  decree  that  has 
been  taken  by  ooBsent  The  decree  may  hereafter 
be  set  up  against  os,  and  we  shall  not  be  able  to 
impeach  its  validity,  unless  we  now  interpose  to 
obtain  a  rehearing.  Prendergast  v.  Lushingtorif 
(6  Hare,  1 77.)  [Brewster,  Q.C.  contra — We  now 
offer  to  enter  a  rule  to  dismiss  the  petition  as  against 
Mr.  Walsh's  client  nunc  pro  tur^c.  Lord  Chancel- 
lor.— If  he  had  not  been  named  at  all  in  the  prayer 
of  the  petition,  be  would  not  be  in  a  better  position.] 
We  cannot  accept  this  offer,  as  we  shall  be  never- 
theless affected  by  the  decree  in  the  cause.  We 
have  assisted  in  the  proceedings  in  the  cause,  al- 
though not  actually  served,  which  could  not  have 
been  so,  if  we  had  not  been  named.  [Lord  Chan- 
eellor.^^U  would  be  a  very  hard  thing  to  allow  all 
the  proceedings  in  this  cause  to  be  overturned  by  a 
person  in  the  position  of  your  client]  We  rely 
upon  our  strict  rights  under  the  6th  and  10th  Ge* 
neral  Orders. 

Brewster,  Q.  C  contnu-i— This  application  is 
made  by  a  person  who  is  not  a  party  to  the  cause, 
not  having  been  served.  It  is  open  to  him  to  adopt 
any  other  proceedings  he  may  think  fit,  but  he  can- 
not be  allowed  to  overturn  this  decree.  This  ap- 
pears from  the  first  section  of  the  Chancery  Regu- 
lation Act,  which  provides  that  service  of  notice  of 
the  petition  being  made,  '*  the  person  so  served 
shall,  from  the  time  of  such  service,  become  a  party 
to  such  proceedings,  and  be  bound  thereby  in  all 
respects  in  the  same  manner  as  if  a  bill  or  informa- 
tion had  been  filed,  and  such  person  had  appeared 
to  subpoena  to  appear  and  answer."  This  shows 
that  merely  naming  in  a  petition  persons  against 
whom  relief  is  prayed  does  not  of  itself  make  them 
respondents,  but  it  is  left  to  the  discretion  of  the 
petitioner  to  serve  such  parties  as  he  shall  think  fit. 
The  words  "  and  others,"  which  appear  in  the  bead- 
ing of  the  decree,  are  clearly  erroneous,  and  should 
have  been  omitted;  besides,  the  applicant  has  filed 


affidavits  in  this  cause,  and  names  himself  in  them 
as  « this  deponent,"  not  as  <<  respondent"  The 
proceedings  by  petition  differ  from  the  old  proceed* 
ing  by  bill,  and  therefore,  the  latter  analogy  cannot 
be  established  between  them.  Service  is  necessary 
to  entitle  a  party  to  enter  an  appearance,  except  by 
leave  of  the  court — 1 5th  General  Order. 

.Sergeant  O'Brien,  Hughes,  Q.  C,  Lynch,  Q.  C, 
and  H.  Leslie,  were  heard  for  other  parties. 

Napier,  Q,  C,  was  heard  in  reply. 

Lord  Chancellor.— I  do  not  think  that  I  can 
comply  with  this  application,  considering  the  posi- 
tion of  the  person  on  whose  behalf  it  is  made^  He 
appears  to  have  been  merely  named  in  the  prayer 
as  respondent,  but  this  is  not  sufficient,  aa  the  Act 
of  Parliament  does  not  treat  him  as  a  party  until 
he  has  been  served  with  notice  of  t  he  proceedings ; 
and  therefore,  he  cannot  strictly  speaking,  be  con- 
sidered as  such,  although  named  in  the  prayer  of 
the  petition.  It  appears  that  he  has  been  aware  of 
the  state  of  the  proceedings  all  through,  and  yet  he 
does  not  interpose  until  after  the  decree  has  been  pro- 
nounced; and  it  would  be  rendering  the  provisions 
of  the  statute  nugatory,  if  the  court  sliould  now  yield 
to  this  application.  But  in  point  of  fact  he  cannot 
be  regarded  as  a  party  to  this  proceeding.  The 
cause  was  not  set  down  for  hearing  as  against  him; 
and  however  he  may  be  bound  by  his  own  conduct  yet 
he  cannot  be  regarded  as  a  party  to  these  proceed- 
ings. A  fair  offer  has  been  made  to  him  by  the 
other  side,  to  dismiss  the  petition  as  to  him  nunc 
pro  tunc  ;  and  the  court  considering  that,  and  also 
seeing  that  he  has  not  been  served  with  notiee  of 
the  proceedings,  cannot  consider  him  entitled  to  a 
re-hearing.  As  Mr.  Lynch  has  contended,  if  this 
person  be  a  party,  he  is  bound  by  the  decree,  and 
therefore  cannot  impeach  it,  there  beiqg  a  consent ; 
if,  on  the  other  hand,  he  is  not  a  party,  he  will  not 
be  bound  by  the  proceedings,  and  can  adopt  some 
other  course.  I  must  regard  him  as  not  being  a 
party,  never  having  been  served  with  notice  of  the 
petition  ;  and  I  shall  therefore  refuse  this  applica- 
tion, but  without  costs,  and  also  without  prejudice 
to  any  other  suit  or  proceeding  that  this  party  may 
be  advised  to  institute. 

,  Motion  rejused. 

— k — 

COURT  OF  QUEEN'S  BENCH. 

Easter  Term,  1855. 

[Reported  by  Flobenck  M'Cabtht,  Esq.,  and  Samuel 
y.  Pbet,  Esq.,  Barristers-at-Law.] 

Ltmch  v.  The  Guardians  of  the  Poor  of  the 
Celbridoe  Union. — April  24. 

CosiS'^Tender'-^Amendment  of  judgment  roll — 
RuU  200. 

In  an  action  brought  to  recover  £28  !«.,  thedtfen" 
dant  pleaded  as  to  £23  4a*  \0d.  a  plea  of  tender 
accompanied  with  the  usual  lofigment  in  court,  and 
as  to  the  residue  a  denial  of  the  cause  of  action. 
A  verdict  was  found  for  the  defendant  upon  the 
latter  issue,  and  for  the  plaintiff  upon  t/ie  issue 
joined  upon  the  plea  of  tender,  biU  without  assess* 
ing  damages.  Judgment  having  been  marked  for 
tha  defendant,  it  was  orcUted  by  the  courts  on  a  mo» 


Digitized  by 


Google 


254 


THE  IRISH  JURIST. 


Hon  under  sedion  200,  that  the  judgment  should 
be  set  aside  and  die  postea  amended  hy  inserting 
nominal  damages^  and  that  it  should  thereon  be 
delivered  to  the  plaintiff^  in  order  that  he  might 
mark  judgment  thereon  and  so  become  entitled  to 
the  general  cause  of  action. 
//.  Smyth,  >Q,  C  (with  whom  was  P.  M*Kenna,J 
moved  thftt  the  judgment  marked  for  defendant  in 
this  case  be  set  aside,  and  that  the  postea  be  amended 
by  inserting  a  finding  of  nominal  damages  for  the 
plaintiff  upon  the  plea  of  tender,  and  that  it  thereon 
bt  delivered  to  the  plaintiff  in  order  to  mark  judg- 
ment and  so  entitle  him  to  the  general  costs  of  the  ac- 
tion.— This  was  an  action  for  goods  sold  and  de-' 
livered,  bought  for  £28  Is^  in  which  the  defendant 
pleadtd  a  tender  as  to  £23  4s.  lOd.,  accompanied 
with  a  lodgment  in  court  and  a  denial  as  to  the  re- 
sidue. The  jury  found  for  the  defendant  on  the 
latter  issue,  but  they  found  for  the  plaintiff  on  the 
tender,  without  any  assessment  of  damages.  The 
postea  thereon  was  delivered  to  the  defendant,  who 
marked  judgment  in  his  own  favour,  which  it  was 
now  sought  to  vacate.  This  motion  becomes  neces- 
sary by  reason  of  Rule  200,  which  provides  that  ''in 
uo  case  shall  error  be  brought  for  any  error  in  a  judg- 
ment, with  respect  to  costs  only,  until  after  application 
to  the  court  in  which  such  judgment  may  have  been 
given  to  amend  the  judgment  in  that  respect**  An 
application  was  made  in  Chamber  to  the  Lord  Chief 
Justice  who  tried  this  case  to  amend  the  postea 
by  the  insertion  of  nominal  damages,  but  he  thought 
that  he  had  no  controul  over  it  in  consequence  of 
the  judgment  having  been  made  up.  The  plea  of 
tender,  although  accompanied  with  a  lodgment  of 
money,  is  essentially  different  from  a  plea  of  pay- 
ment into  court.  The  latter  admits  a  liability  up 
to  the  time  of  payment ;  a  plea  of  tender  goes  to 
the  entire  action,  and  the  money  which  accompanies 
is  only  a  part  of  the  plea.  In  Arcbbold's  Practice, 
1 1 78,  it  is  said,  ^*  In  all  cases  where  there  has  been 
a  tender,  but  there  is  some  doubt  as  to  its  suffici- 
ency, it  is  safest  to  pay  the  money  into  court  with- 
out pleading  tlie  tender ;  for  though  the  payment 
of  money  into  court  subjects  the  defendant  to  costs 
up  to  the  time  of  paying  it  in,  if  the  plaintiff  do  not 
proceed  further,  nevertheless,  if  the  defendant  plead 
a  tender  and  the  plaintiff  take  issue  thereon,  and 
the  defendant  fail  in  proving  it,  he  will  thereby,  at 
all  events,  subject  himself  to  the  costs  of  the  trial, 
and  the  general  costs  of  the  cause."  Bibhe^'t  v. 
FoXj  (6  Taun.  660.)  There,  in  an  action  of  as- 
sumpsit, there  was  a  plea  as  to  the  £12,  and  general 
issue  as  to  the  residue,  which  last  issue  the  defend- 
ant established;  but  the  plaintiff  recovered  a  verdict 
with  £1  damages  on  the  plea  of  tender.  The  court 
held  that  the  plaintiff  was  entitled  to  the  general 
costs,  and  they  refused  to  re-open  the  taxation.  The 
court  ivill  amend  the  judgment  roll  to  insert  nominal 
damages,  which  are  necessary  in  order  to  carry  costs. 
Finch  V.  Brooke,  (2  Sco.  51 1 — 17.  Were  not  the 
law  so,  the  defendant  would  in  all  cases  be  better 
cdvi  ed  to  plead  a  tender,  than  payment  into  court, 
as  he  would  secure  all  the  advantages  of  the  latter 
course  of  proceeding,  without  incurring  the  liability 
of  having  to  pay  the  costs  up  to  the  time  of  lodg- 
ment, in  cues  iLe  piaintifraccepled  Ujc  money  lodged 


in  full  discbarge  of  the  action.  [He  also  ctted  Grnjr 
on  Costs,  307,  referring  to  Le  Grew  v.  Cooke,  (7 
B.  &  P.  833.)] 

R.  Armstrong,  Q.  C,  contra..^Tbe  real  dispute 
in  the  case  was  with  respect  to  the  sum  claimed  iti 
addition  to  what  was  paid  into  coort  The  jury 
were  not  asked  to  give  any  damages  on  the  issue 
found  against  the  defendant  on  the  tender,  and  with- 
out  damages  costs  will  not  follow — 16  &  17  Vic.  c. 
113,  s.  60.  [Moore,  J. — That  only  relates  to  the 
costs  of  different  issues.]  The  case  referred  to  in 
Archbold,  was  where  there  was  a  plea  of  tender  and 
no  other.  We  succeeded  on  the  substantial  ques- 
tion in  controversy  at  the  trial.  [Mowe,  J. — If  no 
tender  be  actually  made,  the  plaintiff  is  entitled  to 
controvert  that  fact,  and  why  should  he  not  be  en- 
titled to  the  costs  of  the  trial.]  He  should  get  the 
costs  of  the  plea. 

Peb  Curiam. — The  case  reported  in  2  Scott, 
decides  that  the  general  costs  must  be  given  to  the 
plaintiff  in  a  case  like  the  present.  The  defendant 
here,  however,  is  entitled  to  set  off  the  costs  of  the 
issue  found  for  him. 


Swan  v,  Boo&et. — April  7,  May  1. 

Landlord  and  tenant — Apporiionmeni  of  rent  be* 
tween  pe^'soruU  representatives  of  tenant  Jor  life 
and  remainderman — 23  Sf  24  Geo.  3,  'c  46 — 4 
^bW.4,  c.  22.* 


•  4  &  5  W.  4,  cap  22,  s.  2 ••  That  from  and  after  the 

passiog  of  this  Act  all  rents  serrice  reaenred,  on  any  lease 
by  a  tenant  in  fee,  or  for  any  life  interest,  or  by  any  lease 
granted  under  any  power  (and  which  lease  shall  have  bees 
granted  after  the  [>a8sing  of  this  Act),  and  all  rents-charge 
and  other  rents,  annuities,  pensions,,  dividends,  moduses« 
compositions,  and  all  other  payments  of  erery  description, 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  made 
payable  or  coming  due  at  fixed  periods  under  any  instrument 
that  shall  l>e  executed  etfter  the  passing  of  this  Act,  or  (be- 
ing a  will  or  testamentary  instrument)  that  shall  come  into 
operation  after  the  passing  of  this  Act,  shall  be  apportioned 
so  and  in  such  manner  that  on  the  death  of  any  person  in- 
terested in  any  such  rents,  annuities,  pensions,  dirideuds, 
moduses,  compositions,  or  other  payments  as  aforesaid,  or 
in  the  estate  fund  or  benefice,  from  or  in  respect  of  which 
the  same  shall  be  issuing  or  derived,  or  on  the  determina- 
tiou  by  any  other  means  whatsoever  of  the  interest  of  any 
such  person,  he  or  she,  or  his  or  her  executors,  administra- 
tors, or  a^Higns,  shall  be  entitled  to  a  proportion  of  such 
rents,  annuities,  &c.,  and  other  payments,  according  to  tlie 
time  which  shall  have  elapsed  from  the  commencement  or 
last  period  thereof  respeotively,  (as  the  case  may  be,)  in- 
cluding the  day  of  the  death  of  such  person,  or  the  deter- 
mination of  his  or  her  interest,  all  just  allowances  and  de- 
ductions in  respect  of  charges  on  such  rents,  &c.,  I>eiu^ 
made ;  and  that  every  such  person,  his  or  her  executors, 
&C.,  shall  have  such  and  the  same  remedies  at  law  and  in 
equity  for  recovering  euch  apportioned  parts  of  the  said 
rents,  &o.,  when  the  entire  portion,  of  which  such  appor- 
tioned parts  shall  form  part,  shall  become  due  and  payable, 
and  not  before,  as  he,  she,  or  they  would  have  had  for  re- 
covering and  obtaining  such  entire  rents,  &c.,  and  otlier 
payments,  if  entitled  thereto,  but  so  that  persons  liable  to 
pay  rents  reserved  by  any  lease  or  demise,  and  the  lands, 
tenements,  and  hereditaments  comprised  therein,  shall  not 
be  resorted  to  for  such  apportioned  parts  specifically  as 
aforesaid,  but  the  entire  rents,  of  which  such  portions  sb«ll 
form  a  part,  shoU  be  received  and  recovered  by  the  person 
or  pci'sous  who.  if  this  Aot  had  not  passed,  would  have  been 
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Lands  wet-e  demised  in  1805,  prior  to  ihs  pass- 
ing of  the  4  and  6  FFwi.  4,  c.  22,  for  a  term  of 
Uves  and  years  sHU  subsisting^  and  in  1835,  after 
said  Act  passed^  the  reversion  in  fie  ejtpeetant  on 
said  leases  was  settled  upon  A  for  Ufe^  remainder 
to  B  in  tail,  Afhr  the  death  of  A  in  1858,  m  the 
middle  of  a  current  halfyear^  his  executor  claimed 
Jrom  B  an  apportionment  ihereof  pursuant  to  the 
4  Sf  bfV,4y  c.  22,  «.  2 ;  Held,  that  inasmuch  as 
the  lease  was  prior  to  the  passing  of  the  Act,  the 
case  was  not  provided  fory  and  no  apportionment 
could  take  place* 

A  portion  of  the  above  lands  were  set  by  A  to  ten- 
ants from  year  to  year.  B  permitted  them  to 
continue  in  possession^  and  received  the  current 
halfyea^s  rent ;  Held,  that  inasmuch  as  the  se- 
veral tenancies  from  year  to  year  had  expired 
with  the  determination  of  As  life  estate^  the  re* 
presentaiives  of  A  would  have  been  entitled  to 
maintain  an  action  pursuant  to  the  28  Sf  24  Geo. 
8,  c,  46,  (Jr.)  to  an  apportioned  rent  for  the  bro- 
ken galCf  and  might  recover  the  same  as  against 
BJbr  money  had  and  received  to  his  use, 

Tflis  was  an  action  for  £99  48.  lOd.  for  money  had 
and  received  by  the  defendant  for  the  use  of  the 
plaintiff.  The  summons  and  plaint  was  endorsed 
with  particulars  setting  forth  several  sums  of  mo« 
oey  alleged  to  be  proportionate  parts  of  certain 
gales  of  rent  collected  by  the  defendant,  to  which 
Sie  plaintiff  claimed  to  be  entitled.  The  defend- 
ant pleaded  that  one  Thos.  Swan  was  in  and  pre- 
vious to  1805  seised  of  Monagrenny»  and  in  said 
year  executed  the  said  leases  mentioned  in  the  said 
particulars  to  hold  for  the  several  and  respective 
periods  therein  mentioned  (three  lives  and  thirty- 
one  years);  that,  by  lease  dated  7th  September, 
1835,  said  lands  were  conveyed  by  Thomas  Swan, 
subject  to  said  lease,  to  trustees  upon  certain  trusts 
for  John  Swan  for  life,  with  remainder  to  Thomas 
Swan,  a  minor,  in  tail  male ;  that  plaintiff,  as  ad- 
ministrator of  John  Swan,  was  not  entitled  to  £78 
19s.  2^.,  claimed  by  the  particulars,  as  an  appor- 
tionment of  the  rent  reserved  on  such  leases,  or  any 
of  them,  between  the  gale  day  before  the  death  of 
said  John  Swan  and  the  day  of  his  death,  inasmuch 
as  the  same  were  respectively  reserved  upon  leases 
made  prior  to  the  passing  of  the  4  &  5  W.  4,  cap. 
22,  sec.  1 ;  that  the  sum  of  £20  5s.  7^.  being  the 
residue  of  the  monies  received  by  the  defendant, 
as  stated  in  the  summons  and  plaint,  was  so  re- 
ceived by  him  as  the  guardian  of  said  Thos.  Swan, 
a  minor,  in  respect  of  and  on  account  of  rents  on 
paid  demises  from  year  to  year,  made  by  said  John 
Swan  in  his  lifetime,  of  portions  of  the  same  lands 
to  the  several  tenants  mentioned  in  the  said  particu- 
lars ;  and  that  plaintiff,  as  such  administrator,  was  not 
entitled  to  an  apportionment  of  the  said  last-men- 
tioned rents  under  the  said  Act  of  Parliament  above 
mentioned ;  that  the  several  sums  of  money  claimed 
by  the  plaintiff,  as  such  administrator,  from  the  de- 
fendant, as  such  guardian  of  said  Thos.  Swan,  the 

entitled  to  entire  rents ;  and  such  portions  shall  be  recover- 
able from  such  person  or  periK  tie  by  the  parties  entitled  to 
tbe  same  under  this  Act  in  any  actioo  or  suit  at  law  or  in 
equity.'' 


remainderman  and  first  tenant  in  tail  of  said  land» 
were  the  proportionate  part  of  tbe  rents  reserved  by 
such  leases  respectively,  and  made  payable  under 
said  parol  demises,  and  which  respectively  accrued 
due  between  the  last  gale  day  prior  to  the  death 
of  the  said  John  Swan,  and  the  death  of  the  sai4 
John  Swan,  the  tenant  for  life  of  said  lands,  which 
took  place  on  the  28th  of  January,  1853,  and  that 
same  were  not  payable  by  the  defendant  as  such 
guardian,  &c^  to  the  plaintiff,  as  administrator  of 
said  deceased  tenant  for  life  under  the  provisions 
of  the  aforesaid  Act  of  Parliament.  Demurrer — 
for  that  John  Swan  became  entitled  to  a  life  estate 
on  the  lands,  subject  to  certain  leases,  &c.,  subse- 
quent to  the  passing  of  the  4  &  5  W.  4,  cap.  22 ; 
that  the  plaintiff,  as  such  administrator,  was  enti- 
tled to  recover  a  proportion  of  the  rent  reserved 
on  leases  made  prior  to  the  Apportionment  Act, 
(4  &  5  W.  4,  cap.  22) ;  that  the  value  of  the  eslate 
of  Thomas  Swan  did  not  appear ;  that  the  leases 
from  year  to  year  were  determined  by  the  death 
of  John  Swan,  and  hence  that  tbe  plaintiff  was  en- 
titled to  recover  for  a  proportion  of  the  rents  on 
theuL 

The  case  was  argued  by  Bxham  and  BaU^  Q.Cy 
for  tbe  plaintiff,  and  by  Coates  and  Stevens  for  the 
defendant.  [They  cited  the  following  cases:—- 
Trimmer  v.  Danbyy  (23  L.  J.  Chan.  979) ;  Knight 
V.  Boughtoth  (12  Beav.  312);  KeviU  v.  Davies^ 
(15  Sim.  466) ;  Hayes'  Conveyancing,  4th  ed.  292 ; 
Re  Markby,  (4  M.  &  C.  84) ;  Lock  v.  De  Burgh, 
(20  L.  Jn  IV.  8.,  C.  384,  8.  a  4  De  Gex  &  Snu 
470) ;  Swan  v.  Swan^  (6  Ir.  Jur.  299) ;  1  Fur- 
long's Land.  &  Ten.  367.] 

Cur.  adv.  vult. 

May  \. — LsFROT,  CJ. — In  this  case  questions 
have  arisen  with  respect  to  the  right  to  an  •appor- 
tionment between  the  remainderman  and  the  re- 
presentative of  the  tenant  for  life  of  the  rents  due 
upon  continuing  leases,  and  also  upon  parol  demi- 
ses, made  prior  to  the  4  &  5  W.  4,  c  22.  We  have 
already,  in  the  progress  of  tbe  argument,  intimated 
in  general  terms  our  opinion  that  with  regard  to 
the  first  class  of  leases,  namely,  those  made  an- 
tecedent to  the  4  &  5  W.  4,  c  22,  no  right  of  ap- 
portionment exists ;  but  with  respect  to  rents  due 
upon  parol  leases  from  year  to  year,  made  by  the 
tenant  for  life  himself,  that  there  is  such  a  right  of 
apportionment  Tbe  question  respecting  the  first 
class  of  rent  arises  under  the  4  &  5  W.  4,  cap.  22, 
by  section  2  of  which  it  is  enacted  that  from  and 
alter  the  passing  of  that  Act  all  rents  service 
reserved  on  any  lease,  &c  [His  Lordsiiip  read 
the  second  section  of  the  Act.]  It  is  to  be  ob- 
served with  respect  to  this  class  that  the  remedy 
by  way  of  apportionment  provided  by  that  Act  is 
essentially  different  from  what  has  been  given  by 
any  previous  Act  By  the  23  &  24  Geo.  4,  cap. 
46,  tbe  remedy  was  given  to  the  landlord  whose 
title  had  expired  against  the  tenant  himself,  and 
so,  antecedently  to  this  Act,  there  was  not  any 
provision  for  the  apportionment  of  any  rent  accru- 
ing upon  a  continuing  demise.  This  was  the  first 
Act  which  introduced  this  species  of  apportionment. 
The  apportionments  under  former  Acts  were  found- 
ed u|H>n  this  principle,  that  otherwbe  that  [H>rtion 
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of  the  rent  woald  have  beeu  wholly  lost,  do  person 
being  entitled  to  enter  and  distrain  for  a  broLen 
gnle.       Then   came    the   II   Geo.  2,  cap.  9,  in 
£ngland»  and  in  Ireland  the  22  &  23  Geo.  4,  cap. 
46»  which  went  to  provide  a  remedy  for  the  defect 
existing  at  common  law,  namely,  a  right  to  reco- 
ver a  proportion  of  the  rent,,  which  would  otherwise 
have  beeu  lost  before  the  rent  became  due  according 
to  the  terms  of  the  contract,  by  the  death  of  the  only 
party,  who  could  have  recovered  the  same,  as  else  the 
rent  would  have  been  recoverable  at  the  period  only 
at  which  it  w^  payable.      The  Irish  Act  23  &  24 
Geo.  3,  provided  for  every  case  of  that  sort,  which 
could  happen  by  the  determination  of  the  estate  of 
the  tenant  for  life  and  the  failure  of  the  interest 
granted  to  the  tenant.     The  Irish  Act  went  further 
than  the  11  Geo.  2,  which  simply  provided  for  the 
determination  of  the  lease  by  the  death  of  the  ten- 
ant for  life.     Our  Irish  Act,  on  the  other  hand,  by 
the  second  section,  provides  for  the  determination 
of  the  lease   in   other  ways,  namely,  where   the 
lease  was  made  by  a  tenant  in  fee  to  his  immediate 
lessee  for  a  life,  and  by  the  fall  of  which  or  in  any 
other  way  the  tenant's  interest  determined.    A  lease 
for  years  granted  by  the  tenant  for  life  would  de- 
termine upon  his  death  just  as  well  as  it  would 
have  done  if  it  had  been  a  lease  for  his  own  life. 
All  these  cases  were  provided  for  by  the  Irish  Act, 
and  when  I  shall  eome  to  speak  of  the  several  classes 
of  leases  under  consideration,  it  will  be  manifest 
that  whatever  question  may  have  existed  in  England 
relative  to  those  prior  to  the  passing  of  tlie  4  &  5 
Wm,  4,  c.  22,  no  such  doubt  could  have  existed  in 
Ireland.     With  regard  to  the  first  class,  it  is  clear 
to  me  that  in  the  plainest  words  continuing  leases 
then  existing  are  not  provided  for  by  this  Act  (4  & 
5  Wm.  4,  cap.  22.)      The  words  of  section  2  are, 
**  which  leases  shall  have  been  granted  after  the 
passing  of  this  Act."     There  is  no  ground  for  ex- 
punging these  plain  terms,  or  forgiving  a  remedy  by 
way  of  apportionment  of  any  other  species  of  leases 
than  this  Act  provides  for.     This  Act  contains  for 
the  first  time  a  provision  for  the  apportionment  of 
rent  services  upon  leases  by  tenants*  in  fee,  &c.  or 
granted  under  powers  which  might  be  continuing 
leases,  in  case  the  terms  for  which  they  were  granted 
were  of  a  continuing  nature.     Such  leases  were  not 
previously  the  subject  of  apportionment,  because  ei- 
ther the  heir-at-law  or  the  remainderman  were  en- 
titled  to  recover  the  entire  gale.     But,  in  addition 
to  the  system  of  apportionment  between  landlord 
and  tenant,  we  have  now  by  this  Act  one  created 
between  the  representatives  of  the  tenant  for  life  and 
the  remainderman,  or  perhaps,  as  it  may  be  argued, 
between  the  heir-at-law  and  the  executor  of  the 
previous  tenant  in  fee.     That  latter  is,  however,  a 
Vfxata  quesHo.     With  regard  to  the  apportionment 
applying  to  antecedent  leases,  we  must  take  the  law 
as  the  statute  has  given  it,  and  that  has  confined 
this  right  to  leases  made  subsequent  thereto.     It 
has,  however,  been  argued  that  because  the  settle- 
ment  was  made  subsequent  to  the  Act,  that  was 
sufficient  to  entitle  the  executor  of  the  tenant  for 
life  to  an  apportionment.     That  is  not  the  case, 
inasmuch  as  the  settlement  is  not  the  instrument 
under  which  the  rent  is  piiyable  or  becomes  due. 


It  would  have  been  otherwise  if  it  bad  been  a  rent 
charge  which  for  the  first  time  became  due  under 
that  settlement  ^  but,  even  there,  the  settlement 
must  be  executed  <'  af^r  the  passing  of  this  Act" 
which  words  show  to  demonstration  that  the  Le- 
gislature meant  that  the  similar  words,  as  applied 
to  the   leases   themselves,   should   also    have   ef- 
fect.    Therefore,  as  to  rent  reserved  opon  leases, 
before  the  Act,  though  the  tenant  for  life  derived 
his  right  to  the  estate  after  the  Act,  that  furnishes  no 
ground,  consistently  with  the  words  of  the  Act,  to 
give  an  apportionment  of  the  rent  reserved  upon 
such  leases,  and  we  coioe  to  the  saoM  condusioD 
where   we  consider  the  principle  of  these  Acta 
providing  for  an  apportionment  which  were  intended 
to  provide  for  cases  where  otherwise  the  rent  would 
be  lost;  for  where  the  leases  are  continuing,  there 
is  the  remainderman  to  receive  the  rent,  upon  the 
lease,  which  may  have  accrued  due  after  the  death 
of  the  tenant  for  life.     Therefore,  iu  sach  a  case 
no  loss  can  accrue.     Here  the  apportioooteiit  wa« 
intended  only  for  a  particular  class  of  cases  of  that 
description,  and  we  cannot  carry  it  beyond  the  very 
terms  of  the  Act.     That  being  so,  with  respect  to 
the  first  class  of  rents,  we  are  of  opinion  that  there 
is  no  right  vested  in  the  executor  of  the  tenant  for 
life  to  claim  an  apportionment  of  rents  reserved 
upon  leases  made  by  the  owner  in  fee  anterior  to 
the  passing  of  the  Act.     Then,  with  regard  to  the 
leases  from  year  to  year  created  by  parol,  accord- 
ing to  Lord  Cottenham  in  Re  JBdarkby^  (4  M.  & 
Cr.  484,)  the  rent  is  not  apportionable  tinder  the 
second  section  of  the  Act,  for  he  decided  that  no 
rent  or  rent  charge  was  apportionable  thereuiuier 
except   reserved    by   a    written   instrument.      He 
considered  that  under  this  section  there  should  be 
two  requisites—first,  that  the  instrument  creating 
the  payment  should  be  in  writing ;  and,  secondly, 
that   it    should    be    executed    after  the    passing 
of    this   Act.      But   though    the    case   doea   not 
come  within  this  Act,  rents  accruing  upon  such 
leases  as  that,  are  sufficiently  provided  for  by  the 
23  &  24  Geo.  3,  c  46,  which  provides  for  the  ap- 
portionment of  rents -which  would  otherwise  have 
been  lost  by  the  determination  of  the  lease  by  the 
death  of  the  tenant  for  life.   Therefore,  although  the 
case  of  a  tenancy  from  year  to  year  expiring  upoD 
the  death  of  a  tenant  fur  life  by  whom  it  has  been 
created  is  not  provided  for  by  the  second  seciioii 
of  the  4  &  5  Wm.  4,  c  22,  it  does  come  within  the 
former  Act.     I  should  just  wish  to  observe,  with 
respect  to  the  cnse  of  Knight  v.  Boyghton^  (12 
Beav.  312,)  that  that  was,  in  fact,  the  case  of  the 
bequest  of  a  rent  charge.     The  subject  matter  of 
the  will  was  a  rent  charge,  and  not  an  existing  rent 
service,  for  if  a  parfy  grant  a  rent  charge  payable 
out  of  an  existing  rent  service,  no  remedy  can  be 
had  against  the  tenant  for  the  recovery  of  that. 
Hence,  it  was  the  practice  in  Ireland  to  have  re- 
course to  a  Court  of  Equity  for  the  recovery  of 
the  arrears  of  such  rent,  as  you  bad  no  remedy  at 
law.     It  is  to  be  remarked  that  the  Master  of  the 
Rolls  in  Knight  v.  Boughton  did  not  advert  to  the 
first  portion  of  the  second  section,  which  regards 
rent  service,  but  he  takes  it  up  at  the  aecond  party 
which  treats  of  the  rent  charges  created  under  any 
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inttrumeDt  executed  or  any  will  conuDg  into  opera-  I 
tion  since  the  passing  of  this  Act»  under  which  the 
case  came*  I  am,  therefore,  of  opinion  that  with 
regard  to  the  continuing  leases  in  the  present  case 
there  should  be  no  apportioment ;  but  as  to  the 
leases  from  year  to  year,  that  there  should  be  an 
apportionment. 

Crampton,  J. — It  is  not  necessary  for  me  to  add 
anything  to  what  has  been  already  said ;  but  I  will 
venture  to  make  a  few  observations  upon  what  has 
suggested  the  only  difficulty  relative  to  the  deter- 
mination of  the  present  case.     Whether  the  case  of 
Knight  Y.  Boughton  is  well  decided  or  not,  it  is  not 
necessary  to  pronounce  an  opinion  regarding  it.     It 
has  been  relied  on  as  a  fact  in  favour  of  the  plain- 
tiff that  the  leases  then  before  the  court,  and  about 
the  produce  of  which  an  apportionment  was  sought, 
were  made  anterior  to  the  passing  of  the  Act;  and 
naturally  enough,  counsel  for  the  plaintiff  relied  on 
that  case  as  a  decisive  authority  in    his  favour. 
That  case  turns  altogether  upon  what  I  may  term 
the  rent-charge  portion  of  the  Act.     It  is  remarka- 
ble that  the  enactment  contained  in  the  second  sec- 
tion consists  of  two  parts.    One  portion  applies  to 
rent  service  solely,  and  these  must  be  reserved  upon 
leases  made  subsequent  to  the  passing  of  the  Act. 
The  other  class  of  apportionments,  in  this  section, 
applies  to  rent-charges  and  other  rents  payable  at 
stated  periods.     It  is  impossible  to  read  the  words 
**  other  rents"  following  the  word  *'  rent-charge*'  as 
signifying  rent  services.    If  so,  the  prior  words  of 
the  clause  would  be  unnecessary.     Therefore,  the 
decision  in  12  Beavan  roust  not  be  referred  to  the 
portion  of  the  section  which  deals  with  rent  service; 
but  the  case  was  put  solely  upon  the  second  portion, 
which  deals  with  rent- charges.     The  Lord  Chief 
Justice  has  stated  the  samQ  reason  for  this,  regard- 
ing that  the  Master  of  the  Rolls  considered  that 
case    as  more  properly   coming    within   the  se- 
cond  portion  of  the  section  than  the  first,  and  that 
the  Master  of  the  Rolls  applied  his  judgment  solely 
to  the  second  portion ;  and  that  he  thought  the  case 
before  him  was  one  of  a  devise,  not  of  the  rent 
reserved  by  lease,  but  of  an  equitable  estate  carved 
out  of  them  by  the  testator,  and  as  such,  created  by 
the  will,  being  in  fact  an  equitable  charge  upon  the 
rents,  which  the  trustee^  after  deducting  the  requisite 
expenditure,  was  to  pay  over  to  the  lady.  It  is  plain 
that  ao  far  as  the  tenancies  by  parol  are  concerned, 
the  plaintiff  is  entitled  to  recover,  but  the  defendant 
most  succeed  as  to  the  residue.    Since  the  Proce- 
dure Act,  a  demurrer  need  not  be  wholly  overruled 
or  allowed,  but  may  be  overruled  in  part  and  al- 
lowed in  part« 

MooRX,  J.* — I  concur  with  what  has  been  ex- 
pressed. We  find  words  in  the  Act  of  Parliament 
which  it  is  impossible  to  deviate  from,  making  this 
power  of  apportionment  applicable  to  such  leases  only 
as  were  executed  afte^*  the  passing  of  this  Act.  I 
however  cannot  see  why  this  was  confined  to  leases 
made  after  its  passing,  for  by  the  second  sec- 
tion the  rents  are  payable  in  the  first  place  to  the 
ailme  person,  as  they  would  have  been  if  the  Act 
had  not  passed,  and  the  policy  of  the  law  applies 

*  Pcrriu,  J.,  was  abseut. 


equally  to  cases  of  rent  created  before  as  after  the 
passing  of  this  Act ;  and  the  Legislature  evidently 
intended  to  apportion  all  rents  wherever  the  relation 
of  tenant  for  life  and  reversioner  was  created  after 
the  passing  of  the  Act.  With  respect  to  the  case  in  12 
Beavan,  I  consider  that  there  are  equitable  grounds 
upon  which  that  decision  might  be  supported  in  a 
Court  of  Equity.  At  all  events,  that  case  was  de- 
cided only  under  the  second  branch  of  the  second 
section,  and  it  was  not  necessary  for  that  purpose 
to  pronounce  a  decision  relative  to  the  construction 
of  the  first  part  If,  however,  it  were  otherwise,  it 
ought  to  be  overruled,  for  it  would  run  counter 
at  leabt  to  the  express  wordt  used  by  the  Legisla- 
ture. 

Judgment  accordingly. 


COURT  OF  EXCHEQUER. 

Eastbr  Term,  1855. 

fReported  by  Johw  Norwood,  Esq.  Barrister-at-Law.] 

[Coram  Richards  and  Greens,  B.  B.*] 

Saters  v.  Baohbi^or.— -idjDrt/  16. 

Demurrer — Oral  slander — Pleading — Common 

Law  Procedure  Act. 

Alleged  slanderous  words  must  be  shown  to  have 
been  spoken  of  the  plaintiff^  in  his  trade. 

To  say  of  a  person  that  **ne  is  a  rogue/*  or  that 
**he  is  a  thief/*  is  not,  per  se,  actionable^  unless 
the  words  be  spoken  in  connection  with  other  slan^ 
derous  expressions,  or  connected  with  some  facts 
or  circumstances,  and  special  damage  must  be 
averred. 

This  was  a  demurrer  taken  to  the  summons  and 
plaint.  The  summons  and  plaint  stated — first,  that 
while  the  plaintiff  was  exercising  his  trade  as  an 
upholsterer  and  cabinet-maker,  and  while  being 
employed  in  such  his  trade  to  do  certain  works  for 
the  defendant,  he,  the  defendant,  falsely  and  mali- 
ciously spoke  and  published  of  the  plaintifi',  &C., 
and  concerning  him  in  such  his  trade  the  following 
words:  that  <*M.  S.,  when  repairing  my  desk,  took 
a  masonic  ornament  which  was  in  it,  and  that  a 
woman  in  the  shop  saw  him  take  it  ^meaning  that 
the  plaintiff,  when  in  the  exercise  of  his  trade  of 
cabinet-maker  and  upholsterer  in  the  repairing  of 
a  desipof  and  for  the  defendant,  took  and  converted 
to  his  own  use  a  certain  ornament,*')  &c ;  :2nd,  <*and 
also  falsely  and  maliciously  spoke,  &c*': "  There  were 
four  or  five  shillings  in  change  in  my  desk,  which  M. 
S.  also  took,'  meaning  that  the  said  plaintiff,  when 
in  the  exercise  of  his  trade  in  repairing  a  desk,.  &c. 
took  out*  &c.»  and  applied  same  to  his  own  use  ;** 
3rd,  and  also  falsely  and  mallcioosly  spoke  and 
published  of  and  concerning  the  plaintiff  in  his 
trade,  &c:  '<  He  is  a  rogue,"  (meaning  that  the 
said  plaintiff,  while  exercising  his  trade  in  the  em- 
ployment of  the  defendant,  was  guilty  of  theft); 
4th,  and  also  falsely  and  maliciously  spoke,  &c. : 
*<  When  he  was  at  my  house  one  evening  a  parcel 
containing  valuable  vesting  was  taken  out  of  the 
hall,  and  there  was  no  person  in  the  house  who 
could  have  taken  it  but  S^"  (meaning  that  said 

*  Pigot,  C.  B.  and  Psnnefmther,  B.  were  sbsent. 


Digitized  by  LjOOQIC 


258 


THE  IRISH  JURIST. 


plaintiff,  while  exercisiog  his  trade  in  the  employ- 
ment of  the  defendant,  stole  out  of  the  defendant's 
house  a  piece  of  cloth  for  making  vests.)  Plaintiff 
averred  that,  by  reason  of  the  premises,  he  was  in- 
jured in  his  good  name,  fame,  and  credit,  and  in  his 
trade  and  business  of  cabinet-maker  and  upholster- 
er, and  that  divers  neighbours  and  customers  iu 
such  trade  refused,  and  still  refuse,  to  deal  or  have 
any  transaction  with  him  in  his  trade,  &c  and  there* 
fore  he  claims  £200  as  damages.  5th,  and  the  plain- 
tiff also  complained  that  the  defendant  falsely  and 
maliciously  uttered  the  words — "He  is  a  thief;**  and 
therefore  he  claims  £200  as  further  damages.  The 
grounds  of  demurrer  assigned  were  as  to  the  first 
paragraph  of  said  plaint,  that  it  did  not  disclose 
any  en  use  of  action  good  in  substance,  because  the 
words  therein  alleged  to  have  been  spoken,  &c.  are 
not  shown  to  have  been  spokeoof  plaintiff  in  his  trade 
or  as  a  tradesman,  or  to  impute  any  want  of  skill  or 
ability  in  his  trade,  and  because  the  said  words,  even 
if  shown  to  be  spoken  of  the  plaintiff  in  his  trade,  are 
not  actionable  in  themselves,  and  there  is  no  state- 
ment of  any  special  damage  sufficient  to  confer  a 
right  of  action,  and  no  customer  of  the  plaintiff, 
whose  loss  plaintiff  alleges,  is  named  in  said  para- 
graph. Similar  grounds  of  demurrer  were  assigned 
in  respect  of  the  second  paragraph.  To  the  third 
paragraph  it  was  objected  that  it  was  not  shown  by 
any  colloquium  or  otherwise,  or  at  all,  in  what  man- 
ner the  defendant  connected  the  words  "  He  is  a 
logue"  with  the  plaintiff's  trade,  or  with  him  in 
the  exercise  thereof,  and  because  the  words  stated 
are  not  actionable  without  the  aid  of  the  inuendo, 
and  the  meaning  given  by  the  inuendo  cannot  be 
fairly  collected  from  the  said  words  alone,  and  there 
is  no  previous  averment  of  any  facts  or  conversa- 
tion to  warrant  the  meaning  imputed  by  the  inu- 
endo, and  there  was  no  averment  that  the  words 
were  used  in  a  defamatory  sense,  and  no  statemeot 
of  any  special  damage  sufficient  to  confer  a  right 
of  action,  and  no  customers,  &c ,  named,  &a  Si- 
milar grounds  of  demurrer  were  assigned  regarding 
the  fourth  paragraph.  And  to  the  fifth  paragraph 
defendant  saith  he  did  not  falsely  and  maliciously, 
or  at  all,  speak  and  publish  the  words  **  He  is  a 
thief,"  and  therefore,  &c. 

ffilliamJ,  Sidney  opened  the  demurrer — The 
inuendo,  attached  to  the  allegation  relative  to  the 
abstraction  of  the  "  masonic  ornamenty"  does  not 
aver  it  to  have  been  feloniously  taken  or  stolen, 
and  nothing  is  stated  tending  to  show  that  it  was 
the  property  of  any  one,  and  certainly  not  that  of 
the  defendant.  It  is  necessary  on  the  face  of  the 
pleading  to  show  that  the  alleged  slanderous  words 
have  relation  to  and  are  spoken  of  the  plaintiff  in 
connection  with  his  trade  or  calling.  [Greene^  B. 
— Does  not  the  inuendo  say,  when  in  the  exercise 
of  his  trade  and  calling?]  There  is  no  felony 
averred;  the  slanderous  words  must  allege  the 
commission  of  a  criminal  offence  punishable  by 
law,  and  be  disparaging  to  the  plaintiff,  or  must 
show  special  damage.  The  summons  and  plaint 
disclose  none  such  here ;  non  constat  but  that  the 
masonic  ornament  was  the  plaintiff's  own  property, 
and  taken  without  any  felonious  intent,  it  not  be- 
ing even  laid  in  the  plaint  as  being  the  property  of 


the  defendant.    It  is  clear  that  the  words,  to  be  ac' 
tionable,  mnst  be  spoken  of  the  defendant  in  refer*^ 
ence  to  his  character  or  conduct  in  his  office,  trade' 
or  calling. — Lumhy  v.  AUday,  (1  Cr.  &  Jer.  80L) 
The  words  complained  of  are  not  In  our  case  spoken 
as  touching  the  plaintiff  id  his  trade  or  calling,  and 
are  as  applicable  to  anyone  else  in  the  commimity  as  to 
him. — Ayre  v.  Craven,  (2  A.  &  E.  2.)    There  is  no 
averment  of  special  damage;  and  on  the  authority 
of  Vicart  v.  WUcockSf  (8  East.  1,)  he  should  have 
set  out  the  names  of  the  persons  in  order  to  admit 
of  the  allegations  being  controverted  by  defendant. 
The  same  objections  may  be  urged  with  respect  to 
tlie  paragraph  containing  the  charge  of  alleging 
the  taking  the  money  from  out    the  desk*     As 
respects  the  third  paragraph,  wherein  the  slander- 
ous words  are  said  to  be,  *^He  is  a  rogue,"  it  is  de- 
cided that  the  meaning  of  words  imputed  cannot  be 
enlarged  by  inuendo,  yet  here  the  meaning  of  the 
term  "  rogue''  has  been  extended.     [^Chreentf  B. — 
The  question  is,  what  is  the  meaning  of  the  word 
"  theft  ?*]     If  the  worda  imputing  theft  be  equiva- 
lent to  those  saying  that  ^  he  is  a  rogue,"  there  is 
no  difference  here  charged.     [Chreene^  B. — There 
is  no  doubt  that,  under  the  former  system  of  plead- 
ing,  the  meaning  of  words  could  not  by  inuendo  be 
enlarged,  unsupported  by  any  prefatory  averment ; 
the  question  is,  whether,  under  the  new  state  of 
things,  such  cannot  now  be  done?]     Hawkes  r, 
Hawkesy  (8  East.  427) ;  Gompertz  v.  Levey,  (9  A, 
&  £.  282.)     As  to  the  new  practice,  the  only  ad- 
vantage is,  that  if  the  words,  per  se,  impute  libel- 
lous matter,  an  inuendo  is  unnecessary ;  an  inuendo 
cannot  extend   them   beyond   their  plain  import* 
[^Greenef  B. — The  words  ought  to  be  plainly  ca- 
pable of  the  construction   put  upon  them  by  the 
inuendo.]    The  words  in  the  third  paragraph  sug- 
gest not  an  indictable  offence,  allege  no  special  da- 
mage, and  are  unconnected  with  plaintift's  trade. 
With  regard  to  the  fourth  paragraph,  the  vesting 
stated  to  have  been  taken  is  not  laid  In  the  plaint 
as  being  the  property  of  the  defendant,  non  const/it 
but  that  it  belonged  to  the  plaintiff;  the  inuendo  is 
here  more  extensive  than  the  words.     [Greene,  B. 
—-Under  the  old  system  you  could  not  allege  by 
inuendo  any  fact  which  you  had  not  averred  by 
"  colloquium,"  as  it  was  termed,  or  prefatory  aver- 
ment]    Goldstein  v.  Foss,  (6  B.  &  C.  159.) 

Charles  Coates  in  support  of  summons  and  plaint. 
By  the  81st  section  of  the  Common  La>»  Procedure 
Act  all  pleading  should  set  forth  the  cause  of  ac- 
tion, &C.,  with  reasonable  clearness  and  distinct- 
ness, in  a  common-sense  way,  and  without  formali- 
ties and  technicalities.  All  the  cases  cited  on  the 
other  side  were,  doubtless,  good  authorities  under 
the  old  system  of  pleading,  but  do  not  now  apply. 
By  the  6dth  section  of  the  Common  Law  Pro- 
cedure Amendment  Act  it  is  sufficient  to  aver 
that  the  words  complained  of  "  were  used  in 
a  defamatory  sense,  specifying  such  alleged  de- 
famatory sense,  without  any  prefatory  averment 
showing  how  such  words  or  matter  were  used  in 
that  sense.''— (KtWff  Id  &  16  Vic,  cap.  76,  sec  61.) 
Thus  we  get  rid  of  prefatory  averments,  and  of 
nice  distinctions  and  technicalities,  and  sufficiently 
allege  tht5  cause  of  action.      [Reads  third  and 
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fourth  paragraphs. J  The  word  '^rogne"  does  not> 
I  adroit,  imply  ao  indictable  offence,  but  the  words 
here  must  be  construed  with  reference  to  the  mean- 
ing intended  by  the  party  speaking ;  the  fair  infer- 
ence is,  that  the  word  rogue  charged  him  with  be- 
ing a  thief.  [^Greenef  B, — If  he  charged  him  with 
theft,  would  that  be  a  good  indictment?  that  is 
the  question  here.  Eichards,  B. — The  word  theft 
does  not  necessarily  imply  an  act  punishable  by 
law.]  There  is  an  express  decision  showing  that 
to  say  **  he  is  a  thief  *  is  libellous  and  actionable, 
per  set  without  any  inuendo.  [^RichardSf  B. — 
Where  is  that  case  ?  It  strikes  me  that  the  word 
thief  is  ambiguous  ;  that  is  the  substratum  of  your 
argument  in  this  case,  and  the  authority  to  support 
which  you  do  not  appear  to  have.]  We  need  not 
aver  that  the  property  stolen  was  the  defendant's. 
The  averiment  in  the  fourth  paragraph  plainly  al- 
leges  a  crime,  f  Greene,  B. — If  your  inuendo  avers 
the  crime  of  larceny,  it  matters  little  to  whom  the 
article  taken  belonged.] 

Lynch,  Q.  C,  followed  on  the  same  side  with 
Coates. — The  words  averred  in  the  first  paragraph 
are  actionable,  and  come  within  the  rule  laid  down 
in  2  Chitt.  Plead.  641,  d.  (n.);  Thomas  v.  Jackson, 
(3  Bing.  104.)  The  case  of  At/re  v.  Craven  and 
others,  cited  on  the  other  side,  turned  on  the  point 
that  their  trades  were  merely  accidental,  and  not 
necessarily  connected  with  the  charge  laid  in  the 
declaration.  The  imputation  in  this  present  sum- 
mons and  plaint  affects  the  plaintiff's  moral  charac- 
ter, and  renders  him  liable  not  to  be  employed  in 
his  trade  or  business,  and  raises  doubts  of  his  trust- 
worthiness. The  charge  made  directly  was,  that 
he  made  use  of  his  occupation  and  of  his  being  em- 
ployed, to  misappropriate  articles  to  his  own  use. 
It  is  just  the  same  as  if  he  were  charged  with  having 
converted  to  his  own  use  the  desk  or  other  articles 
he  was  employed  to  repair.  In  the  second  paragraph 
the  custody  of  the  4  or  5  shillings  distinctly  imports, 
prima  facie,  the  ownership  of  the  property.  The 
test  to  apply  to  the  third  paragraph  is,  do  the  words 
averred  charge  an  indictable  offence.  {^Greene,  B. 
— If  they  are  not  actionable  per  se,  you  should  by 
inuendo  attach  to  them  such  a  meaning  as  implies 
an  indictable  offence?]  To  say  a  man  is  a  thief  is 
actionable — 1  Saund.  242,  h.n.  (William's  Edition.) 
[^Greene,  B. — That  I  conceive  to  be  no  authority  for 
that  proposition.  The  decision  there  was  on  a  different 
matter,  and  other  slanderous  words  were  added.] 
The  word  **  thief  states  guilt  and  criminality,  and 
every  person  of  common  sense  would  know  that  the 
crime  of  larceny  was  implied.  In  the  fourth  para- 
graph it  is  said  "he stole,"  and  stealing  is  a  technical 
word,  and  it  was  spoken  of  plaintiff  in  the  way  of 
his  trade.  The  new  system  of  pleading  helps  the 
generality  of  the  first  three  paragraphs.  [^Greene, 
B. — The  only  cases  where  I  find  the  word  <<  thief 
to  be  held  as  being  actionable,  are  cases  in  which  it 
is  spoken  in  connection  with  other  words ;  see  the 
case  of  Penfold  v.  Westcote,  (2  Bos.  &  Pull.  N.  R. 
335.]  Under  the  present  system  of  pleading  in  the 
ordinary  sense  of  language  used  by  ordinary  men, 
the  word  *' thief  implies  an  indictable  offence. 

i?«  Ai*msirong,  Q.  C^  in  reply. — The  plaintiff  has 
liere  onnsturalfy  wrested  the  words  beyond  their 


natural  import— 2  Sel.  Ni.  Pri.  126*2-3.  They  have 
no  right  to  attach  an  extraordinary  meaning  to  an 
ordinary  phrase  or  word,  without  showing  reason 
or  circumstances  for  doing  so  by  prefatory  averment. 
Under  the  65th  section  of  the  Common  Law  Pro* 
cedure  Act  the  pleader  has  an  option  to  introduce 
the  averment  or  not ;  here  he  has  not  availed  him- 
self of  the  provisions  or  formulas  of  the  new  Act, 
be  has  elected  to  proceed  under  the  old  system,  con- 
sequently he  must  be  bound  by  the  old  practice. 
There  were  no  words  here  upon  which  an  issue 
could  be  raised  as  to  the  meaning  in  which  the  words 
complained  of  were  used,  and  therefore,  the  defend* 
ant  would  be  bound  by  the  meaning  put  upon  them 
in  the  plaintiff's  inuendo,  whereas  in  the  old  system 
under  the  general  issue  the  defendant  could  have 
shown  that  the  words  were  not  used  in  the  sense  as- 
cribed to  them  by  the  inuendo.  Then  the  words  "he 
is  a  rogue"  or  '*a  thief,"  are  tortured  unnaturally  and 
do  not,  per  se,impuie an  offence  liable  to  punishment* 
Sel.  Ni.  Pri.  1 255.  The  only  issue  here  would  be 
one  which  would  conclude  us  under  the  plaint,  and 
which  would  be  contrary  to  justice.  The  words 
here  in  the  fourth  paragpraph  might  have  been  spokeu 
with  perfect  innocence.  They  attempt  here  bv  the 
inuendo  not  only  to  enlarge  the  word  "taken**  into 
"  stolen,"  but  also  to  extend  it  to  an  act  done  while 
exercising  his  trade.  The  sting  of  the  slander  is, 
that  it  wiis  done  while  exercising  his  trade,  and  there 
are  no  prefatory  averments  explanatory  of  the  facts 
of  the  case  so  as  sufficiently  to  support  the  inuendo. 
2  Sel.  Ni.  Pri.  1263. 

Richards,  B. — The  three  first  paragraphs  do 
not  contain,  in  my  opinion,  any  ground  of  action ; 
as  to  the  fourth  paragraph,  it  does  strike  me  that 
it  imputes  a  crime,  and  that  the  action  can  be 
sustained,  [reads  the  demurrer.]  The  words  in  tha 
last-mentioned  paragraph  were  spoken  of  the  plain- 
tiff while  be  was  exercising  his  trade,  and  I  think 
that  if  a  person  says  of  an  individual  that  he  took 
an  article  out  of  my  houses  he  evidently  implies 
that  he  stole  it.  The  demurrer  must  be  allowed 
as  to  the  three  first  causes  of  action,  and  overruled 
as  to  the  fourth  paragraph. 

GnEKKB,  B.,  concurred. 

Judgment  according^. 


Fox  AND  ANOTHEB  V.  ATKINSON. — April 

26,  1855. 

Practice — Securiijfjbr  Costs — Necessary  Affidavit. 

The  summons  and  plaint  contained  two  counts,  one 
for  the  recovery  of  the  amount  rf  certain  sales,  the 
other  for  an  alleged  breach  of  care  and  diligence 
as  a  commission  agent  The  t^avit,  on  which 
was  grounded  the  application  to  etay  proceedings 
until  plaintifi  gave  security  far  costs,  stated  thai 
the  defendant  had  a  good  defence  on  the  merits, 
inasmuch  as  he  had  paidover  to  the  plaintiffs  the 
amount  realized  by  the  sale  of  the  goods,  less  by 
commission,  fyc^  which  he  was  entitled  to  set-off' 
against  the  plaintiM  demand,  but  did  not  notice 
the  other  counts  in  Me  summons  and  plaint.  Th^ 
affidavit  was  held  to  be  sufficient. 
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PurceU  moved  that  the  plaintiffs  should  be  stay- 
ed from  proceediug  until  they  had  given  security 
for  costs. 

Charles  Barry  made  a  preliminary  objection  that 
a  notice  of  motion  for  the  same  purpose  had  been 
previously  served  on  behalf  of  defendant  grounded 
on  a  defective  affidavit,  which  had  been  allowed  to 
be  discharged  with  costs,  and  that  it  was  not  com- 
petent for  him  to  renew  the  application,  at  least 
upon  a  fresh  affidavit.  If  a  party  were  allowed  to 
do  80,  the  plaintiflHi  might  be  tied  up  for  evfer  by 
repeated  service  and  withdrawal  of  such  notices. 
\^Rxchard$,  5— We  would  not  allow  that.  We 
will  hear  the  motion.] 

PurceU  said  that  the  error  in  the  former  affida- 
vit alluded  to  by  counsel  on  the  other  side  consisted 
in  defendant's  having  sworn  simply  that  he  had  a 
good  defence  on  the  merits — a  form  approved  of 
in  the  other  courts,  but  which  is  not  considered 
sufficient  in  this  court,  and  that,  on  discovering  his 
mistake,  he  allowed  it  to  be  dischargecl,  and  of 
course  had  to  pay  the  costs  of  it,  but  that  was  no 
bar  to  the  present  application.  Counsel  then 
opened  the  affidavit  of  the  defendant,  which  stated 
the  absence  of  the  plaintiffs  out  of  the  jurisdiction, 
the  service  of  the  usual  preliminary  notice,  and  that 
he  had  a  good  and  valid  defence  on  the  merits  to 
the  plaintiff's  action,  inasmuch  as  he  bad  before 
action  brought  paid  over  to  the  plaintifis  the 
amount  realized  by  the  sale  of  the  goods  men- 
tioned in  the  summons  and  plaint,  less  by  com- 
mission and  other  charges  and  expenses  on  the 
sale  of  said  goods,  and  other  commission  and 
charges  on  other  goods  sold  by  defendant  for  the 
plaintiffs,  which  he  was  advised  and  believed  he 
was  justly  and  legally  entitled  to  set  off  against  the 
residue  of  plaintifTs  demand.  The  action  was 
brought  against  the  defendant  as  a  commission 
agent  to  recover  the  amount  of  sales,  and  he  ap- 
prehended that  the  affidavit  complied  with  the  re- 
quisites laid  down  in  this  court,  as  it  both  swore 
pointedly  to  a  good  defence  on  the  merits,  and 
stated  to  the  court  generally  the  grounds  of  it« 

Charles  Barry  said,  that  if  the  court  overruled 
bis  preliminary  objection,  h^  submitted  that  the 
notice  must,  at  all  events,  be  refused  on  the  insuffi- 
ciency of  the  affidavit.  The  former  affidavit  was 
defective  for  not  showing  what  merits  the  defendant 
had.  The  present  was  objectionable,  as  showing  he 
had  none  at  all.  The  action  had  been  brought,  as 
stated,  for  the  recovery  of  the  amount  of  sales ;  but 
the  plaint  also  sought  damages  for  an  alleged  neg* 
ligence  and  want  of  care  on  the  part  of  the  defend- 
ant. The  defence  stated  in  the  affidavit  was  merely 
payment  and  set-off,  but  it  did  not  in  any  way  cover 
the  count  for  breach  of  care  and  diligence. 

PurceU,  in  reply,  submitted  that  it  was  not  tie- 
cessary  to  answer  the  whole  plaint.  In  fact,  two 
causes  of  action  were  stated,  and  if  defendant  denied 
either  of  them,  he  was  entitled  to  security  for  the 
costs  of  that  issue  on  which  he  might  succeed.  Be- 
sides, in  the  present  case,  a  motion  was  pending  to 
set  aside  the  portion  of  the  plaint  referred  to. 

Per  Curiam. — The  affidavit  appears  to  be  suffi- 
cient. Let  the  plaintiffs  therefore  give  security 
for  the  costs  of  this  action,  the  costs  of  the  mo> 


tion  to  be  costs  in  the  cause;  but  let  defendant 
pay  plaintiffii  £3  for  the  costs  of  the  abortive  notice 
within  two  days,  otherwise  this  order  to  stand  dis* 
charged  with  costs. 

PtUe  accordingly. 


Campbell  v.  Conwat. — April  26,  28. 

Practice — Interpleader  inue^^Neeeeeary 
ajffidanU, 

On  a  sheriff^  applying  for  an  interpleader  ieeue 
where  a  claimant  to  tie  goode  under  seizure  had 
eerved  a  notify  apprizing  the  sheriff  that  the  de- 
fendant had,  by  deed  duly  executea  and  gazetted, 
assigned  all  his  goods  and  chattels  to  him^  in  trust 
for  himse^and  other  creditors*  The  court  befinre 
making  the  order  required  the  claimant  to  make 
an  affidavit  stating  the  deed  to  have  been  dufy  made 
and  executed  wUihout  eoUueion,  Sfc* 

This  was  an  application  on  behalf  of  the  sheriff  of 
Donegal  for  a  rule  on  the  claimant  of  certain  goods 
alleged  to  belong  to  the  defendant,  to  appear  and 
state  the  nature  of  his  claim  thereto,  same  having 
been  seized  by  the  sheriff  under  a  Ji.  fa,  issued  in 
this  cause  at  suit  of  Uie  plaintiff,  and  maintain  or 
relinquish  the  same,  and  show  cause  why  the  court 
should  not  make  such  rule,  &c ,  pursuant  to  the  sta- 
tute, Sec  The  defendant's  goods  had  been  taken  in 
execution  as  above  stated,  and  a  claimant  in  the 
person  of  one  B,  a  merchant  in  Belfast,  served  a 
cautionary  notice  on  the  sheriff  apprising  him  that 
the  defendant  had  by  deed  duly  executed  and  ga- 
zetted,  assigned  all  bis  goods  and  chattels  to  him 
in  trust  for  himself  and  the  other  creditors  of  the 
defendant. 

Alexander  Norman  appeared  for  the  sheriff 

2>.  M^Causland  for  the  execution  creditors,  con« 
tended  that  the  sheriff  should  have  investigated  the 
deed  set  up;  that  it  was  not  enough  for  a  claimant 
merely  to  produce  a  deed,  but  the  sheriff  and  court 
should  be  satisfied  the  deed  was  bona  fide.  Powell 
V.  Lock,  (8  Ad.  &  Ell.  316.) 

Falcon  appeared  for  the  claimant — It  has  never 
been  the  practice  to  oblige  a  claimant  to  go  into  his 
case  in  the  first  instance,  where  a  regular  deed  is  in 
existence.  We  take  the  issue  at  our  peril.  [The 
Court  intimated  that  that  was  too  general  a  propo- 
sition ;  the  mere  throwing  down  a  deed  was  not 
sufficient  to  justify  an  interpleader  issue.]  If  that 
were  the  opinion  of  the  court,  the  claimant  would 
make  an  affidavit. 

The  court  directed  the  case  to  stand  for  this 
purpose. 

April  28. — Faloon  produced  an  affidavit  stating 
that  the  deed  was  duly  made  and  attested  for  the 
purpose  it  professed  to  carry  out,  that  it  was  bonafrU, 
and  executed  without  collusion,  fraud,  or  artifice. 

Richards,  B.-*That  is  quite  satisfactory,  let  the 
issue  go  and  the  trial  be  had  in  the  County  of  Do- 
negal, where  the  seizure  was  made.  The  costs  to 
abide  the  event. 

IMe  accordingly. 
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COURT  OF  CHANCERY. 

[Reported  by  BsoiusbL.Flsmiiio,  Esq.  Barrteter.at-Law.J 

Thb  Ecclbsiastical  Commissioners  v.  The 

Marquis  op  Slioo. — Ma^  2. 

nhe  rent  charge^Limitation^Q  Se  4  W.  4,  cap. 

27—1  ^  2  Vfc^  cap.  109. 
The  3Sf4W.4,c.  27,  applies  to  tithe  rent-charge, 
and  therefore  only  six  years'  arrears  of  that  spe* 
cies  of  property  can  be  recovered  by  the  tithe- 


owner. 


This  was  a  cause  petitioo  for  reoovering  the  ar- 
rears of  tithe  rent  charge,  the  property  of  the  Ec- 
clesiastical Commissioners,  and  chargeable  upon 
certain  parishes,  in  which  Lord  Sligo  was  the 
owner  of  the  first  estate  of  inheritance.  The  only 
question  raised  by  the  respondent  was,  as  to  the 
effect  of  the  Statute  of  Limitations  upon  the  ar- 
rears. 

Hartley,  Q.C.,  in  support  of  the  petition The 

d  &  4  W.  4,  c  27,  cannot  be  held  to  apply  to  tithe 
rent  charge,  and  this  is  the  only  Statute  of  Limita- 
tions that  can  alfect  the  question.  By  the  54  Geo. 
3,  c  68»  s.  5,  (Ir.)  the  time  of  limitation  of  actions 
for  penalties  for  not  setting  out  tithes,  and  of  suits 
in  any  Court  of  Equity,  or  in  any  Ecclesiastical 
Court,  for  recovery  of  the  value  of  tithes,  was  de- 
dared  to  be  six  years ;  but  actions  or  suits  to  recover 
statutable  composition,  or  tithe  rent  charge,  must 
stand  upon  a  different  footing.  The  question  as  to 
composition  does  not  require  discussion,  it  having 
been  abolished  by  1  &  2  Vic,  cap.  lOJH  and  there- 
fore this  question,  which  is  one  of  considerable  im- 
porUnce,  is  limited  to  the  construction  of  3  &  4 
W.  4,  c  27.  By  the  42nd  section  of  that  statute 
it  is  provided  that  "  No  arrear  of  rent  or  of  inte- 
rest  in  respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land  or  rent,  or  in  respect 
of  any  legacy,  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest,  &c.,  shall  be  recovered 
by  any  distress,  action  or  suit,  but  within  six  years 
next  after  the  same  respectively  shall  have  become 
due,"  &c ;  and  the  interpretation  clause  describes 
"rent "as  including  *< all  heriots,  and  all  services 
and  suiu  for  which  a  distress  may  be  made,  and 
all  annuities  and  periodical  sums  of  money  charged 
upon  or  payable  out  o(  any  land  (except  moduses 
or  compositions  belonging  to  a  spiritual  or  elee- 
mosynary corporation  sole)."  It  is  not  contended 
that  tithe  rent  charge  comes  within  the  description 
"modus"  or  "composition,"  but  it  is  submitted 
that  this  species  of  property  (which  was  not  in  ex- 
istence at  the  time  of  the  passing  of  this  Act)  does 
not  come  within  the  meaning  of,  the  interpretation 
clause,  although  the  language  at  first  sight  might  ap- 
pear to  include  it.  In  Ex  parte  J^arhurton,  ( 1 0  Ir.Eq. 
Rep.  206,)  an  application  was  made  on  belialf  of  the 
landlord  having  the  first  perpetual  estate  in  certain 
lands,  that  the  receiver  appointed  over  these  lands 
should  pay  to  him  a  sum  including  nine  year's  ar- 
rears of  rent  charge,  paid  by  him  under  the  provi* 
sions  of  1  &  2  Vic,  cap.  109,  ss.  7  and  8,  and  the 
Master  of  the  Kolls  granted  the  application,  al- 
though it  was  contended  by  the  other  side  that  the 
demand  was  limited  to  six  years*  arrears  under  the 


proviKions  of  3  &  4  W.  4,  c.  27,  s.  42.     His  Honor 
said  in  his  judgment :  "  The  rent  charge  is  there- 
fore recoverable  from  the  tenant  as  rent  reserved 
by  the  lease,  and  the  case  of  Paget  v.  Foley r  (2  B. 
N.  C.  679,)  and  other  cases,  have  decided  that  in 
such  a  case  the  3  &  4  W.  4,  c.  27,  does  not  apply. 
I  am,  therefore,  of  opinion  that  the  petitioner  is 
entitled  to  the  whole  arrears."     Also  in  Sheil  v. 
The  Incorporated  Society^  (10  Ir.  Eq.  Rep.  411,) 
it  was  held,  that  3  &  4  Wm.  4,  c  27,  applied  only 
as  between  adverse  claimants  of  estates  in  tithe 
rent  charge,  and  conventional  rents  are  not  within 
the  scope  of  the  statute:    Daly  v.  Lord  Bloom" 
Jieldt  (5  Ir.  L.  R.  65.)     It  is,  therefore,  clear  that 
the  landlord  can  recover  from  the  tenant  more  than 
six  years'  arrear  of  tithe  rent  charge,  and  the  ques- 
tion is,  whether  the   right  of  the  owner  of  the 
tithe  rent  charge  is  to  be  affected  by  a  statute- 
passed  before  this  kind  of  property  in  tithes  was* 
created.   \^Lord  Chancellor. — There  is  nothing  new 
in   a  rent  charge  or  annuity.]     This  is  a  peculiar 
sort  of  rent  charge.    If  the  objection  is  a  good  one, 
this  inconsistency  will  follow,  that  a  person  having 
the  first  estate  of  inheritance  under  1  &  2  Vice  10^ 
will  be  in  a  position  to  recover  twenty  years'  ar- 
rears of  tithe  rent  charge  from  the  tenant,  while 
the  tithe  owner  will  only  be  able  to  recover  six 
years'  arrears  of  the  same  property,  and  it  has  been 
held  that  thi»  statute  (3  &  4  W.  4s  c.  27,)  does  not 
include  conventional  rents.     [^Lord  Chancellor. — 
If  there  does  not  exist  six  years'  limitation  for  the 
recovery  of  tithe  rent  charge,  there  will  be  none  at 
all.     The  Legislature  may  have  omitted  to  lay 
down  a  period  of  limitation  for  this  sort  of  pro- 
perty, supposing  that  it  came  withtti  the  provisionsr 
of  the  former  Act.] 

[Counsel  on  the  other  side  was  not  called  upon.J 
Lord  Chancellor. — I  think  I  must  hold  that 
this  demand  is  limited  to  six  years ;  I  shall  therefore 
make  a  decree  for  that  amount  of  arrears. 

Decree  accordingly. 

Beamish  v.  ViaNOLES. — May  11^  1856. 

Specific  performance — Deed — Delivery — Escrow — 
Contract — Misrepresentation^^Laches. 

A,  a  jointress,  having  been  offered  a  sum  of  money 
by  B  for  her  jointure,  accepted  the  offer,  and  ac- 
cordingly articles  of  agreement  for  the  sale  of  it 
at  a  specified  sum  were  prepared  in  duplicate, 
and  engrossed f  and  ot^e  part  was  signed  and  wit- 
nessed  in  the  ordinary  way  by  A,  and  the  other 
by  B.  The  part  signed  by  A  was  sent  by  her  to 
her  attorney,  whom  she  had  previously  instructed 
to  see  that  all  necessary  arrangements  toere  made, 
and  the  paft  signed  by  H  was  left  in  the  hands 
of  his  attorney.  A's  attm'ney,  having  discovered 
that  B  had  made  some  misi'epre;ientations  an  to 
the  amount  of  his  property,  and  apprehending 
that  he  would  be  unable  to  pay  the  purchase  mo^ 
ney,  refused  to  interchange  the  parts  of  the  t'lt- 
strumetit,  so  as  to  complete  the  contract,  unless  B 
gave  him  further  security,  which  the  latter  re^ 
fused  to  do,  and  for  two  months  after  the  rifusal 
of  the  other  party  to  interchange  the  parts  of  the 
instrumetU,  took  no  farther  steps   towards  the 
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completion  of  the  contract.  A  cause  petition  was 
then  presented  for  the  purpose  of  compelling  A  to 
a  speci/in  performance  of  the  contents  of  the  tn- 
strument,  and  dismissed  upon  the  grounds  thai 
under  the  circumstances  no  complete  contract  for 
the  safe  of  her  jointure  had  been  entered  into 
by  A. 
This  was  a  petition  for  specific  performance  of  an 
agreement.  The  respondent  in  this  case  was  the 
relict  of  John  Vignoles,  and  at  his  decease  had  be- 
come  entitled  to  a  jointure  of  £500  per  annum, 
charged  upon  certain  lands  in  the  County  of  West- 
meath,  which  the  petitioner  being  in  treaty  to  pur- 
chase in  the  Incumbered  Estates  Court,  offered  to 
the  respondent's  attorney  the  sum  of  £7,500  for 
her  interest  in  the  charge  of  £500  per  annum,  and 
his  offer  having  been  accepted  by  the  respondent, 
her  solicitor  prepared  draft  articles  of  agreement, 
which  were  approved  by  the  other  side,  and  en- 
grossed in  duplicate,  containing  an  agreement 
on  the  part  of  the  respondent  to  sell  the  charge  in 
question  to  the  petitioner  for  the  sum  of  £7,500, 
payable  as  follows :  £2,500  upon  the  ensuing 
month  of  November,  and  the  remainder  by  a 
transfer  of  stock,  equivalent  to  the  balance,  to 
the  names  of  two  trustees  to  be  nominated,  one 
by  each  of  the  parties,  the  latter  sum  to  be  further 
secured  by  mortgage  upon  fee  simple  lands.  The 
petition  alleged  that  one  part  of  the  agreement  had 
been  accordingly  executed  by  the  petitioner  and 
his  trustee ;  and  charged  that  the  other  part  had 
been  executed  by  the  respondent,  and  sent  by  her 
to  her  attorney,  Mr.  Fetberston,  to  be  exchanged 
with  the  petitioner,  but  that  the  latter  refused  to 
complete  the  contract  by  an  exchange  of  the  docu- 
ments, although  often  requested  so  to  do,  and  pray- 
ed that  the  court  should  direct  a  fulfilment  of  the 
agreement  according  to  the  terms  of  the  articles. 
The  respondent  admitted  that  the  sum  of  £7,500 
had  been  offered,  and  that  the  articles  of  agree- 
ment had  been  executed  as  stated,  but  relied  upon 
the  following  grounds  of  defence :  that  the  peti- 
tioner had  misrepresented  to  her  that  he  had  pur- 
chased several  other  charges  upon  the  estate ;  that 
the  articles  of  agreement  executed  by  the  respond- 
ent were  by  her  forwarded  to  her  attorney,  in  or- 
der that  he  might  ascertain  and  be  satisfied,  before 
the  duplicates  were  interchanged,  that  the  other 
side  was  in  a  position  to  carry  out  the  agreement, 
and  that  the  necessary  preliminaries  had  been  ar- 
ranged; but,  denying  that  her  execution  of  the 
part  was  not  unconditional  or  irrevocable,  she  hav- 
ing been  informed  that  the  petitioner  had  lately 
been  declared  a  bankrupt,  and  that  since  that  time  he 
had  acquired  no  property,  so  as  to  enable  hint  to 
carry  out  the  agreement ;  that  she  had  no  direct 
communication  whatever  with  the  petitioner,  hav- 
ing committed  the  entire  management  of  the  bSait 
to  her  solicitor.  The  respondent's  solicitor  adroit* 
ted  that  the  other  side  had  tendered  in  exchange 
one  part  of  the  instrument,  and  that  upon  that  occa- 
sion he  had  refused  to  interchange  the  parts,  un- 
less the  petitioner  should  show  what  means  he  had 
of  completing  the  contract,  which  he  refused  to  do 
until  the  contract  was  completed,  and  that,  he  had  fur- 
ther ofiered  to  abate  £500  of  the  purchase  money  if 


the  petitioner  would,  within  ten  davs,  transfer  the  re- 
mainder, which  the  petitioner  declined.  Several 
subsequent  applications  having  been  made  to  the 
respondent's  solicitor  to  complete  the  contract,  and 
furnish  an  abstract  of  title,  he  wrote  a  letter  to  the 
other  attorney  upon  the  8th  November,  1854,  stat- 
ing that  the  contract  never  had  beeu  completed, 
the  deed  having  been  retained  by  him  as  an  es- 
crow, and  that  he  refused  to  deliver  it  up  because 
of  the  refusal  of  the  petitioner  to  show  that  he 
could  supply  funds  to  carry  out  the  purchase,  bat 
offering  to  complete  the  purchase  if  the  petitioner 
would,  within  two  days,  pay  into  the  Bank  of  Ire- 
land £2,500  to  the  joint  credit  of  himself  and  Mrs. 
Vignoles,  and  Invest  a  sum  of  £6^000  in  stock  «pon 
the  same  day,  and  to  the  same  credit,  whieh  the  pe- 
titioner refused  to  do,  insisting  upon  a  fulfilment 
of  the  original  oontract.  Tftus  petition  was  filed 
on  the  SOUi  January,  1854. 

Christian,  Q.  C,  (with  him  F.  Fitzgerald,  Q.  C) 
in  support  of  the  petition. — The  respondent  was  not 
entitled  to  call  upon  the  petitioner  to  invest  the  par- 
chase  money  to  their  joint  aoeonnt,  it  being  a  very 
different  thing  to  vest  it  in  the  name  of  trustees,  which 
the  petitioner  was  always  ready  to  do  under  the 
terms  of  the  contract.  Nor  was  the  petitioner  bound 
to  advance  the  purchase  money  until  the  oompletion 
of  the  contract  by  the  other  side;  and  the  respon- 
dent having  r^ularly  execated  the  deed,  eoold  not 
by  a  mere  mental  reservation  get  rid  of  the  eiect  of 
its  execution,  and  give  it  the  character  of  a  mere 
escrow.    JBlennerhasset  v.  Davy,  (Beat  468.) 

Berktly,  Q.  C,  (with  him  Lawson,)  contra. — The 
respondent  swears  that  she  delivered  this  deed  to 
her  solicitor's  charge,  not  .to  be  handed  over  by  him 
until  he  was  satisfied  of  the  solvency  of  the  peti- 
tions ;  and  under  such  drcumstanoet  this  instru- 
ment cannot  have  the  effect  of  a  deed  regularly  de- 
livered. The  circumstances  of  the  case  show  suflS- 
ciently  that  the  respondent's  attorney  had  a  valid 
reason  for  suspecting  that  the  petitioner  was  a  mere 
adventurer,  and  therefore  he  was  justified  in  re- 
quiring security  for  the  payment  of  the  purchase 
money,  having  discovered  that  he  had  been  a  bank- 
rupt, that  some  of  bis  creditors  had  not  been  paid 
off,  and  besides  seeing  the  reluctance  of  the  peti- 
tioner to  complete  the  contract  for  ready  money, . 
even  at  an  abatement  of  £500«  But  supposing 
that  this  was  a  complete  contract,  it  is  not  one  that 
a  Court  of  Equity  would  enforce,  thdr  beluga  mode 
of  redress  at  common  law ;  the  compelling  of  spe- 
cific performance  being  discretionary  with  the  court. 
Fraud  or  misrepresentation  practised  upon  the  op^ 
posite  party  during  the  progress  of  a  oontract,  will 
create  a  disability  to  compel  a  specific  performance. 
Clermoni  v.  Tasburgh,  (1  Jac^ft  Walk.  112.)  ILord 
Chancellor. — The  ft'aud  must  in  soch  cases  have 
reference  to  the  sulject  matter  of  the  contract.] 
The  fraud  imputed  is,  both  that  the  petitioner  in- 
duced us  to  suppose  that  we  were  treating  with  hia 
trustees,  instead  of  with  himself;  and  also  his  stat- 
ing that  he  bad  become  the  owner  of  certain  chargea 
on  the  property.  But,  strictly  speaking,  the  agree- 
ment was  not  complete  until  the  interchange  of  the 
duplicates ;  nor  did  it  appear  that  the  respondent 
had  authorised  his  attorney  to  make  such  exchange. 
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It  is  QDUsaal  to  prepare  such  documents  in  dupli- 
cate, and  therefore  the  court  will  consider  the  reason 
of  such  an  arrangement :  viz^  to  prevent  the  com- 
pletion of  the  contract  until  the  interchange,  the 
parties  residing  at  a  distance  apart.  If  it  were 
otherwise,  the  part  executed  by  the  petitioner  would 
have  been  sent  to  the  respondent  for  her  execution, 
and  therefore  he  cannot  be  regarded  as  bound  by 
the  document  executed  by  him ;  and  although  she 
did  not  formally  execute  the  instrument  as  an  escrow, 
yet  she  avers  that  her  solicitor  had  a  general  autho- 
rity from  her  as  to  carrying  out  the  arrangement. 

VRooirf^  was  heard  in  reply. 

LoftB  CiiAif  CBLLOR. — This  is  a  case  which  must 
be  decided  upon  the  merits ;  and  I  cannot,  consist- 
ently wHh  the  facts  that  have  been  proved,  grant 
the  relief  sought  by  the  petitioner,  there  being  no 
such  agreement  between  the  parties  as  the  court 
could  enforce.  There  are  several  peculiarities  in 
this  case,  which,  however,  do  not  appear  to  me  to 
affect  the  merits.  The  question  for  the  court  to 
consider  is,  what  was  the  aetual  agreement  between 
the  parties  ;  and  this  does  not  depend  upon  this  or 
that  particular  fact,  but  must  be  gathered  from  the 
entire  transaction.  Let  us  then  consider  the  nature 
of  the  case*  Tins  lady  was  desirous  of  effecting 
the  sale  of  her  jointure.  She  had  a  solicitor  in 
Dublin,  with  whom  she  was  in  oonstant  communi- 
cation, and  he  submits  to  her  the  proposition  of 
Mrs.  Beamitfh  as  to  the  purohsse  of  this  jointure. 
She  approves  of  the  offer,  after  leaving  instrueted 
her  attorney,  Mr.  Fetherstone,  to  make  the  neces- 
sary preliminary  arrangements,  and  he  appears  to 
have  been  entrusted  by  her  with  the  management  of 
the  entire  transaction;  and  under  stfch  circumstan- 
ces, it  is  not  because  tliere  does  not  appear  to  have 
been  letters  fW>m  Mrs.  Vignoles  to  her  solicitor  con- 
taining directions  as  to  this  particular  matter,  that 
the  court  is  to  suppose  that  Mr.  Fetherstone  was 
not  entitled  on  her  behalf  to  make  what  oo»ditions 
he  thought  proper  in  regard  to  this  purchase. 
Difficulties  appear  to  have  arisen  in  the  completion 
of  the  agreement  before  the  articles  containing  the 
contract  were  engrossed  ;  and  it  is  important  to  con- 
sider the  nature  of  these  documents,  as  if  any  relief 
18  to  be  given  by  the  court,  it  must  be  in  the  form 
of  the  contract  contained  in  tlie  articles.  These 
documents  having  been  prepared,  duplicates  h  ere 
engrossed,  and  the  signatures  of  the  parties  were  at- 
tached to  each  part  severally  ;  and  the  question  now 
raised  on  both  sides  is,  whether  the  preparation  and 
execution  of  these  articles  by  the  signature  of  both 
parties  is  a  transaction  amounting  to  such  a  com- 
plete accomplishment  of  the  agreement  between 
them,  as  a  Court  of  Equity  will  support.  The  mere 
production  of  the  instrument  is  not  sufficient  for 
this  court.  It  must  regard  all  the  circumstances 
connected  with  the  case.  Nor  will  the  mere  signa- 
ture attached  to  the  instrument  containing  the  agree- 
ment be  sufficient,  when  it  appears  that  the  docu- 
ment signed  was  afterwards  so  entrusted  by  the 
principal  to  her  agent ;  and  apart  from  the  doctrine 
of  escrow,  we  must  consider  tiie  entire  transaction 
between  the  parties  collectively  and  separately.  It 
appears  that  Mr.  Fetherstone  sent  the  document  to 
Mr.  Vignoles  for  his  signature,  in  order  to  have  it 


ready  fbr  the  completion  of  the  contract  when  the 
parties  should  meet.  It  was  returned  to  him  with 
her  signature,  and  he  kept  it  for  that  purpose. 
There  is  one  defect  as  to  this  portion  of  the  case, 
that  there  appears  to  have  been  no  writing  connected 
with  that  part  of  the  transaction ;  however,  it  is  clear 
that  there  had  been  an  agreement  between  the  parties 
that  tliere  should  be  a  meeting  for  the  purpose  of  com- . 
pleting  the  contract.  Mr.Beamish,  the  petitioner,  ap- 
pears also  to  have  signed  the  other  part  of  the  docu- 
ment, but  i twas  given  back  to  his  solicitor,  and  he  was 
to  retain  it  until  the  meeting  between  th6  parties  to 
interchange  the  documents  should  take  place.  The 
parties  did  meet  subsequently,  but  the  documents 
were  not  interchanged.  Mr.  Beamish  does  not  ap- 
pear at  the  time  to  have  complained  that  the  con- 
tract was  not  completed,  nor  did  he  insist  upon  the 
performance  of  the  agreement  on  that  occasion,  nor 
demand  an  interchange  of  the  documents.  Nothing 
of  the  kind  took  place.  Mr.  Fetherstone  complains 
that  Mr.  Beamish's  means  are  not  sufficient  to  enable 
him  to  carry  out  the  contract ;  and  for  two  months 
after  the  meeting  of  the  parties  Mr.  Beamish  does 
nothing.  That  appears  to  me  to  have  been,  on  his 
part,  a  clear  recognition  of  the  transaction,  and  an 
admission  of  Mr.  Fetherstone's  authority  in  the 
matter,  and  of  his  power  over  the  documents. 
During  that  period  of  time  nothing  is  done,  and 
what  Mr.  Beamish  now  seeks  is  not  an  interchange 
of  the  documents,  which,  if  the  instrument  was 
regarded  as  valid,  would  be  his  object ;  but 
a  new  completion  of  the  contract.  Two  mouths 
is  certainly  a  short  period  of  time,  but  it  must 
be  considered  otherwise  in  a  case  of  this  na- 
ture. I  conceive  that  I  should  be  pressing  very 
hard  upon  Mrs.  Vigno^.es,  if  I  should  compel  her 
after  what  has  taken  place  to  carry  out  this  contract, 
for  I  do  not  think  that  there  was  a  complete  agree- 
ment between  the  parties  to  do  so.  Here  was  an 
agreement  for  the  sale  of  her  jointure,  which  might 
have  considerably  embarrassed  this  lady  if  it  should 
turn  out  that  Mr.  Beamish  had  not  the  requisite 
amount  of  money.  Mr.  Fetherstone  was  clearly 
authorised  as  Mrs.  Vignoles'  agent  to  take  precau- 
tion that  she  should  not  be  so  entangled ;  and  it  is 
plain  that  Mr.  Beamish  held  himself  out  as  being 
the  owner  of  a  large  fortune,  which  it  would  appear 
was  not  the  case :  and  really  the  Incumbered  Estates 
Court,  instead  of  being  a  benefit,  would  almost 
amount  to  a  nuisance  if  speculations  of  this  nature 
were  to  bo  encouraged,  and  Mr.  Beamish  has  not 
up  to  the  present  time  alleged  that  he  has  funds 
sufficient  to  carry  out  this  contract.  I  therefore 
think  that  Mr.  Fetherstone  was  right  in  putting  tin 
end  to  this  agreement,  which  might  have  involved 
the  interests  of  his  client.  Upon  these  groundsi,  as 
there  does  not  appear  to  have  existed  at  any  time 
soeh  a  contract  as  this  court  would  enforce,  I  must 
dismiss  this  petition,  but  without  prejudice  to  the 
petitioner  adopting  any  other  proceeding  that  he 
may  be  advised.  The  real  question  in  the  case  is 
as  to  the  oosto,  and  upon  this  part  of  the  subject  a 
great  deal  may  be  said  on  either  side.  As  to 
this,  I  think  that  the  letter  of  the  8th  November, 
instead  of  entitling  the  respondent  to  the  costs,  njust 
be  regarded  as  having  rather  a  different  effect,  as  it 
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does  admit  of  the  existence  of  a  contract  to  some 
extent.  Upon  these  grounds  therefore,  as  I  think 
that  Mr.  Beamish  was  in  some  way  led  into  this 
coarse  by  the  conduct  of  the  opposite  party,  I  will 
dismiss  the  petition  without  costs,  and  without  pre- 
judice to  any  further  proceedings  he  may  be  ad- 
vised to  take  at  law. 

Decree  accordingfy. 


Williams  v.  Lanolet. — May  12,  1855. 

Specific  perfo^*manee — Agreement  for  leaee^^ 
Covenant 

A  being  in  treaty  to  obtain  a  lease  of  certain  lande 
from  By  the  following  memotandum  of  agreement 
was  made  with  muUtal  consent: — '*  31^/  March^ 
1852.     Term  6\  years.     Benty  from  the  1st  of 
Mavt  £75.     Taxes  and  rates  to  be  paid  by  (A)y 
and  allowed  out  of  the  first  gale.     Covenant  to 
expend  £300  in  permanent  buildings  in  two  years. 
Covenant  to  give  tenant  the  refusal  in  case  of(B) 
selling.**    A  entered  into  possession  in  the  same 
year^  and  paid  rent,  and  obtained  receipts,  but 
did  not  expend  the  sum  of  £300  in  improvements 
upon  the  lands,  and  in  the  year  1854  he  furnished 
a  draft  lease  for  approval  to  B,  who  refused  to 
receive  it,  alleging  that  A  had  not  entitled  himself 
to  a  lease  havingfaHed  to  expend  the  sum  of  £300 
within  the  speci/led  time.    A  cause  petition  hav 
ing  beenJUed  by  A  to  obtain  specific  performance 
of  the  memorandum  of  agreement,  Held,  that  re^ 
lief  could  not  be  granted  under  the  circumstances, 
the  petitioner  having  admittedly  violated  an  essen* 
tial  portion  of  the  (Agreement. 
Cause  petition  for  specific  performance.     A  treaty 
had  been  entered  into  for  the  letting  of  certain  lands 
by  the  respondent  to  the  petitioner  in  the  year  1851, 
and  the  following  memorandum  in  writing  was  made 
by  the  mutual  consent  of  both  parties:  «« 3 1st  of 
March,  1852.     Term  61  years— rent  from  the  1st 
of  May,  £75— taxes  and  rates  to  be  paid  by  Mr. 
Williams  and  allowed  out  of  the  first  gale cove- 
nant to  expend  £300  in  permanent  buildings  in  two 
years— covenant  to  give  tenant  the  refusal  in  case 
of  Mr.  Langley's  selling."     At  the  time  of  the  entry 
of  this  memorandum,  the  lands  in  question  were  in 
the  occupation  of  another  tenant,  who  refused  to 
deliver  up  possession  unless  he  was  paid  the  sum  of 
£3,  which  the  petitioner  advanced  to  him  at  the  re- 
commendation of  the  respondent's  attorney,  who 
subsequently  refunded  to  him  that  sum ;  and  the 
petitioner  accordingly  entered  into  possession  of  the 
farm  in  1852,  but  did  not  require  the  execution  of 
the  lease,  nor  did  he  expend  the  sum  of  £300  in 
permanent  buildings  upon  the  premises  within  two 
years  from  the  time  he  had  entered  into  possession. 
The  petitioner  alleged  as  an  excuse  for  having  failed 
to  lay  out  the  above  sum  within  the  time  specified  In 
the  memorandum  of  agreement,  that  he  had  been 
prevented  from  doing  so  by  illness  and  death  in  bis 
family,  and  also  that  he  had  not  been  required  by 
notice  to  do  so,  alleging  tiiat  be  had  expended  ujh- 
wards  of  £40  upon  the  lands.     The  petitioner  had 
paid  rent  and  obtained  receipts  from  the  respondent, 
and  upon  the  20lh  of  Octol>er,  1854,  furnished  a 
draft  lease  for  the  approval  ot  the  respondejit,  slat- 


ing that  be  was  only  waiting  for  the  perfection  of 
the  lease  to  expend  the  sum  of  £300  as  required  in 
the  memorandum  of  agreement;  but  the  respondent 
refused  to  receive  the  draft,  or  to  perfect  the  de- 
mise, upon  the  grounds  that  the  petitioner  had  failed 
to  expend  the  sum  of  £300  within  two  years  fronn 
the  date  of  the  memorandum.  I'he  respondent  re- 
lied  upon  the  strict  terms  of  the  memorandum,  and 
also  upon  the  facts  that  the  receipts  given  for  rent 
paid  by  the  petitiuner,  contained  a  clause  stating 
that  they  were  without  prejudice  to  the  oovenanu 
contemplated  in  the  lease. 

F.  Fitxgerald,  Q.  C,  in  support  of  the  petition. 
If  the  respondent  had  intended  to  insist  upon  the 
expenditure  of  the  sum  of  £300  upon  the  premise8i» 
he  should  have  served  notice  to  that  effaet,  or  called 
upon  the  petitioner  to  take  out  his  lease,  as  the  lat- 
ter was  under  the  impression,  from  the  terms  of  the 
memorandum,  that  the  money  was  not  to  have  been 
expended  until  the  execution  of  the  lease.  It  may 
be  contended  that  it  was  the  duty  of  the  tenant  to 
have  tendered  the  drafl  lease  for  approval,  but  there 
is  no  such  principle  at  law.  In  Burke  v.  Smith,  (3 
Jon.  &  Lat.  193,)  Sir  E.  Sugden  in  delivering  judg- 
ment says :  *^  I  am  not  aware  what  is  the  practice 
in  this  country  in  such  cases,  but  I  desire  to  know 
why  the  lessor  did  not  himself  tender  a  lease  to  the 
tenant  to  be  executed  by  him.  In  England  the  so- 
licitor for  the  lessor  always  prepares  the  lease  and 
tenders  it  for  execution,  though  the  lessee  has  to 
pay  for  it.**  It  would  have  been  an  answer  to  a 
bill  for  specific  performance,  if  there  had  been  a 
lease  in  esse  containing  such  a  clause  as  was  con- 
templated in  the  memorandum,  and  giving  a  right 
of  re-entry  up<m  breach,  for  there  the  party  ag- 
grieved would  have  had  relief  at  common  law;  but 
it  is  otherwise  in  cases  like  th^  present*  or  even 
wh^e  there  is  a  mere  covenant  to  build»  without  a 
clause  ot  re-entry.  Gourley  v.  Somerset,  (Yea. 
&  Beam.  68) ;  Lovat  v.  Banelagh,  (3  Yes.  &  Beam. 
29.)  Besides,  in  the  present  case,  the  landlord  muu 
be  r^;arded  as  having  precluded  himself  from  set« 
ting  up  this  defence  by  acquiescence  and  regular 
receipt  of  rents. 

Christian,  Q.  C,  contnu — The  petitions  oannot 
enforce  specific  performance  unless  he  perform  his 
portion  of  the  agreement ;  but  this  petition  must 
be  refused  upon  other  grounds,  for  the  oourt  cannot 
grant  the  prayer  of  the  petition  without  directing 
the  execution  of  such  a  lease  as  would  eeable  the 
respondent  to  bring  an  ejectment  the  very  day  after 
its  execution,  and  that  would  be  contrary  to  the 
principles  of  the  court  This  agreement  was  made 
not  only  upon  the  faith  of  ao  expenditure  of  £300, 
but  also  that  it  would  be  made  within  a  certain  time. 
As  to  the  principle  relied  upon  by  the  other  side, 
it  is  submitted  that  the  landlord  would  have  been 
entitled  to  a  right  of  re-entry  for  breach  of  this  oo« 
venant,  just  as  nmch  as  for  non<^payment  of  rent, 
and  that  being  so,  the  court  must  grant  this  peti- 
tion ;  and  the  case  of  Oourley  v.  Somerset,  is  also 
distinguishable,  as  treating  only  of  the  mismanage- 
ment of  the  farm  which  was  the  subject  matter  of 
the  suit,  a  matter  sounding  in  damoges.  This  ap- 
pears from  the  judgment  of  l^ord  Eldon.  But  this 
principle  hH6  been  carried  furtiier,  and  is  thus  luid 
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down  in  Janet  v.  Jonet^  (12  Yes.  188,)  by  Sir  W. 
Grant,  «"  It  is  admitted  that  this  court  will  never 
decree  the  specific  performance  of  an  agreement,  if 
it  is  clear  that  coTenants  must  of  necessity  be  intro- 
duced into  the  instrument  to  be  executed,  that  the 
party  resisting  the  performance  may  immediately 
take  advantage  of  it  to  deprive  the  other  of  all  bene- 
fit from  that  instrument."  The  same  principle  is  re- 
cognized in  HiUy.  Barday,  (18  Ves.  63.)  Nunn  v. 
TftucoU^  ( 18  Jnr.  1 1 4,)  is  a  stronger  case.  There 
a  bill  was  filed  for  specific  performance  of  an  agree- 
ment to  create  a  lease  after  the  petitioner  had  entered 
into  possession  and  allowed  the  premises  to  go  out 
<^  repair,  and  the  landlord  having  served  a  notice 
to  quit,  the  court  refused  to  compel  specific  perfor- 
mance, although  there  was  no  covenant  to  expend 
or  repair  as  in  the  present  case.  Hesides,  the  pe- 
riod of  time  allowed  by  the  tenant  to  elapse  before 
he  applied  for  the  execution  of  the  lease,  must  be 
taken  into  consideration. 

Harrit  for  the  petitioner. — Nunn  v.  TrutcUi  is 
distinguishable,  for  it  was  admitted  that  the  premi- 
ses were  allowed  to  go  out  of  repair,  which  is  con- 
troverted in  this  case.  Also  in  Jones  v.  Jonee,  the 
Master  of  the  Rolls  says,  page  189,  that  whenever 
there  is  any  doubt  (as  in  the  present  case)  whether 
the  covenant  has  been  broken,  the  court  should  not 
deny  relief.  \^Lord  Chancellor* — There  was  what 
amounts  to  a  covenant  to  lay  out  a  sum  of  money 
in  building  within  a  certain  time,  that  time  has  ex- 
pired, and  how  can  I  say  whether  or  not  the  peti- 
tioner is  solvent  ?] 

•/.  E,  Walsht  on  the  same  side,  was  called  upon 
by  the  court.— This  is  at  most  a  mere  breach  of 
a  collateral  covenant;  but,  even  supposing  that 
there  had  been  a  condition  of  re-entry,  the  court 
would  grant  reKef  in  such  eases  as  the  present.  In 
Sanders  v.  Pope,  (12  Ves.  282,)  it  is  laid  down  that 
this  court  will  grant  relief  in  such  cases.  That  was 
a-atronger  case  than  the  present,  there  having  been  a 
fc^eiture  at  law,  and  relief  was  nevertheless  sought 
from  the  extraordinary  jurisdiction  of  the  court,  and 
granted.  In  that  case  there  had  been  an  actual 
forfeiture,  resulting  from  nonpayment  of  rent 
This  is  not  a  case  of  active  waste,  which  distin- 
guishes it  from  cases  of  a  similar  nature. 
'  LoBD  Chahcbixob. — The  case  of  Sanders  v. 
Pope  did  create  some  doubt  in  my  mind  as  to  whether, 
nnd^  the  circumstances  of  the  present  case,  this  court 
should  afford  the  relief  sought  by  the  petitioner. 
Here  the  court  is  asked  to  make  a  decree  for  spe- 
cific performance  of  an  agreement  where  one  of  the 
covenants  in  the  agreement  has  been  violated,  and 
in  respect  of  which  breach  the  landlord  would  be 
entitled  to  proceed  by  action.  These  circumstances 
make  a  great  difference ;  for  the  court  is  now  asked 
to  carry  out  an  agreement,  a  most  important  por- 
tion of  which  has  been  violated;  and  when  we  con- 
sider the  object  of  this  covenant,  it  plainly  appears 
to  have  been  for  the  purpose  of  securing  the  sol- 
vency of  the  tenant,  and  the  payment  of  the  rent, 
an  object  which  the  granting  of  the  relief  sought  by 
this  petition  might  render  ineffectuaL  It  is  clear, 
(whatever  might  be  the  decision  of  a  jury  upon  the 
question,)  that  the  petitioner  has  broken  an  essen- 
lial  part  of  the  contract.     The  present  case  is  dis- 


tinguishable from  Nunn  v.  TruscotL  In  that  case 
it  was  beyond  a  doubt  that  damage  had  been  done 
by  the  tenant,  whereas  in  the  present  case  there 
may  be  some  question  as  to  whether  or  not  that  is 
the  case.  My  difficulty  in  this  case  is,  as  to  mak- 
ing a  decree  for  specific  performance  in  a  case 
where  the  party  seeking  it  admits,  in  the  most  un- 
equivocal manner,  that  he  has  been  guilty  of  a 
breach  of  a  most  important  part  of  the  agreement 
which  he  seeks  to  enforce.  If  this  petition  is 
granted  it  may  be  said  that  the  landlord  may  have 
his  remedy  at  law ;  but  in  such  a  case  a  jury  might 
not  give  him  sixpence  damages,  and  it  would  be 
therefore  very  hard  to  leave  him  to  what  redress 
he  might  obtain  by  action.  I  cannot,  therefore, 
grant  relief  under  these  circumstances,  and  must 
dismiss  the  petition  with  costs. 

Decree  accordingly. 
— ♦ — 
ROLLS  COURT. 
[Reported  by  R.  W.  Gamble,  Esq.  Barrister-at  Law.] 
CoRBALLT  V.  Grainqer. — Nov.  3  and  18,  1855. 
Husband  and  wife — Jointure — Acquiescence-^ 
Arrears. 
A,  by  marriage  settlementy  granted  certain  lands 
to  trustees,  in  trust  to  pay  his  wife  an  annuity  for 
her  sole  and  separate  use.    A  and  his  wife  always 
lived  together,  and  he  received  the  annuity.    In 
1850  the  wife  applied  to  A  for  her  annuity.     In 
the  year  1850,  and  in  the  early  part  of  the  year 
IS5\,  there  were  judgments  obtained  against  A. 
In  April  and  May,  185 1,  the  wife  and  her  brother 
appUed  to  the  trustee  to  obtain  payment  of  the  an* 
nuity  ;  he  applied  by  his  solicitor  to  A  for  payment 
of  it,  but  it  was  not  stated  particularly  at  what  time 
this  application  was  made.    A  petition  was  pre* 
sented  for  recovery  of  the  annuity  on  the  18/A 
April,  1853,  Held,  that  the  wife  was  entitled  to 
the  arrears  of  the  annuity  only  from  the  \Sth 
Aptil,  1 852,  being  one  year  from  the  time  of  filing 
the  petition,  the  application  not  appearing  to  have 
been  made  **  bonafideJ* 

The  petition  in  this  matter  had  been  filed  by  Mat- 
thew £.  Corbally  and  Anna  Maria  Grainger  on  the 
18th  April,  185S,from  which  it  appeared  that  upon 
the  marriage  of  the  petitioner,  Anna  Maria  Grainger, 
in  the  year  1842,  it  was  agreed  that  the  sum  of 
£3000,  a  moiety  of  her  fortune,  should  be  lent  to 
the  intended  husband,  William  Edward  Grainger, 
upon  the  security  of  a  mortgage  of  his  fee  simple 
estates.  Accordingly,  by  indenture  bearing  date 
the  2nd  April,  184^  and  made  between  the  said 
William  Edward  Grainger  of  the  one  part,  and  J. 
L.  Eyre,  (now  deceased,)  and  Matthew  E.  Cor- 
bally, (the  petitioner,)  of  the  other  part,  the  said 
William  E.  Grainger,  in  consideration  of  the  said 
£3000  so  lent,  conveyed  certain  lands  therein  men- 
tioned, by  way  of  mortgage,  to  the  said  J.  L.  Eyre 
and  Matthew  E.  Corbally,  subject  to  redemption 
on  payment  of  said  sum  of  £3000  and  interest  at 
6  per  cent.  By  an  indenture  of  marriage  settle- 
ment, bearing  even  date  with  mortgage  but  exe- 
cuted after  it,  it  was  declared  that  the  said  J.  L. 
Eyre  and  Matthew  E.  Corbally,  their  executors, 
admiui;itrators,  and  assigns,  should  stand  possessed 
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Of  the  said  sum  of  £dOOO  aod  interest,  secured  by 
the  said  mortgage,  aod  also  a  further  sum  of  £3000, 
the  remaining  moietj  of  the  said  Anna  Maria's  for* 
tone,  upon  trust  to  invest  the  said  last  mentioned 
sums  in  the  public  funds,  or  upon  mortgage  or 
judgment  securities,  as  therein  mentioned,  and  upon 
trust  out  of  the  annual  proceeds  or  dividends  to 
pay  the  annual  sum  of  £100,  in  quarterly  payments, 
to  such  persons  and  in  such  manner  as  the  peti- 
tioner, Anna  Maria,  should  by  writing  under  her 
hand  appoint,  and  in  default  of  appointment  then 
to  the  said  Anna  Maria  for  her  separate  use,  free 
from  the  control  of  her  husband,  the  said  William 
Edward  Grainger,  upon  her  own  receipt.  The  re- 
maining £3000  was  also,  afterwards,  lent  to  the 
said  Wm.  Exlwd.  Grainger.  He  and  bis  wife  always 
continued  to  live  together.  The  petition  stated 
that  no  payment  having  been  made  to  the  petitioner, 
Anna  Maria,  on  foot  of  the  said  annual  sum  of 
£100,  the  said  Anna  Maria,  in  the  early  part  of 
the  year  1850,  applied  to  the  said  William  Eidward 
Grainger  for  payment  of  the  said  annual  sum,  but 
not  having  received  any  payment  on  foot  thereof 
the  petitioner,  Anna  Maria,  in  the  month  of  April, 
1851,  and  her  brother;  Thomas  Eyre,  in  the  month 
of  May,  1851,  called  upon  the  petitioner,  Matthew 
£.  Corbally,  as  the  surviving  trustee  to  procure 
payment  to  her  of  the  said  annual  sum.  That  the 
petitioner,  M.  £.  Corbally,  communicated  such  ap- 
plication to  the  said  William  E.  Grainger  through 
the  petitioner's  solicitors,  Messrs.  Cavanagh  and 
O'Hagan,  but  the  said  William  E.  Grainger  did 
not  make  any  payment  on  foot  of  said  annual  sum. 
That  repeated  applications  had  been  made  by  the 
petitioner,  Anna  Maria,  to  the  said  William  Edwd. 
Grainger  for  payment  of  the  said  annual  sums,  but 
without  effect.  The  petitioner  claimed  six  years 
arrears  of  the  annuity.  A  receiver  had  been  ap- 
pointed over  the  lands  in  1852  at  the  suit  of  a  cre- 
ditor having  a  charge  thereon.  The  petition  prayed 
an  account  of  the  sums  due  for  arrears  on  foot  of 
the  annuity,  and  that  the  same  might  be  declared 
to  be  well  charged  on  the  lands,  and  that  the  re- 
ceiver might  be  extended  to  pay  the  same.  The 
petition  was  directed  to  stand  as  a  charge,  and  a  dis- 
charge thereto  was  filed  by  the  Rev.  Denis  O'Brien, 
who  claimed  as  a  judgment  creditor  of  the  said  W. 
E.  Grainger,  daiming  under  two  judgments  of  Eas* 
ter  Term,  1850  and  1851,  respectively,  for  £3000, 
and  £4,837  penalty,  respectively,  and  stated  by  way 
of  discharge  that  the  said  W.  E.  Grainger  was  per- 
mitted, down  to  the  time  of  the  filing  of  the  petition, 
to  receive  the  interest  on  the  mortgage  for  £3000, 
and  that  such  receipt  was  with  the  full  acquiescence 
and  concurrence  of  the  said  A.  M.  Grainger,  and 
that,  therefore^  she  was  not  entitled  to  receive  more 
than  one  year%  arrear  of  interest  prior  to  the  filing 
of  the  petition.  Bat  it  was  not  alleged  in  the 
discharge  that  any  portion  of  the  annuity  had  been 
actually  paid.  The  matter  came  before  Master 
Henn  upon  charge  and  discharge,  and  he  made  his 
order  of  the  22nd  May,  1854,  declaring  the  peti* 
tioner,  Matthew  E.  Corbally,  as  trustee  of  the  said 
Anna  Maria  Grainger,  entitled  to  the  sum  of  £200, 
being  the  arrears  of  the  said  annual  sum  of  £100 
secured  for  the  separate  use  of  the  said  Anna  Maria 
Grainger  by  the  settlement  of  the  2nd  April,  1842, 


in  said  petition  mentioned,  wfaidi  aocraod  due  front 
the  18th  April,  1852,  being  the  period  of  one  year 
prior  to  the  filing  of  the  petition.  From  this  order 
the  petitioners  appealed,  claiming  to  be  entitled  to 
the  sum  of  £400,  as  for  fbor  years  ameara  of  tha 
annuity. 

Deasyj  Q^C,  (with  whom  was  CyJBagan^  Q*C,) 
contended  that  Mrs.  Grainger  was  entitled,  under 
the  circumstances,  to  six  years'  arrears  of  the  an- 
nuity, or  at  least  to  all  arrears  that  accrued  die 
from  one  year  prior  to  the  time  that  Mrs«  Grainger 
first  demanded  her  annuity  in  April,  1851.  It  ia 
admitted  that  as  long  as  the  htisband  and  wife  lived 
together,  and  she  f>ermitted  him  to  receive  the  inte^ 
rest  without  applying  for  it,  she  may  be  precladed 
from  now  seeking  an  account  of  it,  but  from  the 
time  it  was  first  demanded  she  is  entitled  to  receive 
it— Powel  V.  Hanketf,  (2  P.  W.  84) ;  Thomas  r. 
Bennett,  (2  P.  W.  341);  Smith  v.  Camelford,  (2 
Ves.  jun.  716) ;  Howard  v.  Digb^.  (2  Clk.  &  Fin- 
665);  Arthur  v.  Arthur,  (11  Ir.  E.  Rep.  511); 
Lewh  V.  Way,  (5  L.  J.,  n.  «^  C.  100) ;  Ridout  v. 
Lewis,  (1  Atk.  269.)  When  a  regular  demand  of 
the  annuity  is  proved,  the  wife  is  from  that  time 
in  the  same  position  as  if  a  bill  was  filed  for  the 
purpose  of  raising  it.  The  only  question  arises  oo 
account  of  the  husband  and  wife  having  resided 
together,  but  that  is  plainly  insufficient,  beoaose 
the  settlement  contemplated  that  they  should  live 
together,  and  yet  that  the  wife  should  have  a  sepa- 
rate allowance.  Therefore  there  must  be  something 
more  than  the  mere  fact  of  their  living  together  to 
show  that  the  wife  acquiesced  in  the  payment  to 
the  husband.  Here  she  did  everything  for  the 
purpose  of  obtaining  it,  except  the  actual  bringing 
of  a  suit  The  trustees  actually  applied  to  their 
solicitor  to  obtain  it.  If  it  should  be  decided  in 
this  case  that  the  wife  is  not  entitled  from  a  year 
before  she  applied  for  it,  it  will  establish  the  prin- 
ciple that  in  no  case  can  a  wife  recover  her  sepa« 
rate  allowance  unless  she  actually  file  a  bill  for  the 
purpose.  The  absence  of  any  act  by  the  wife  show- 
ing a  wish  to  enforce  her  right,  is  foundation  of  all 
those  cases  which  hold  that  she  is  not  entitled. . 
When  this  is  not  the  case,  she  is  in  the  saeie  poai- 
tion  as  any  other  claimant. 

Lyons  contra.-^  As  long  as  there  ia  an  absence 
of  demand  by  the  wifo  clearly  proved,  her  acqmea- 
cence  will  be  presumed.  There  cannot  pro|ierly 
be  a  demand  of  several  years  of  an  annual  income 
when  the  husband  and  wifo  live  together.  What* 
ever  may  be  the  rigfits  as  against  the  husband, 
she  is  not  entitled  to  arrears  of  an  anneal  al- 
lowance as  against  creditors  or  aasignees  — 
Ex  parU  Ray,  (1  Mad.  Rep.  207);  Adamson 
V.  Armitage,  (Coop.  283.)  in  the  last  case  the 
Lord  Chancellor  disapproved  of  the  case  of 
Btresford  v.  Hie  Archbishop  of  A^-magh,  (13 
Sim.  643.)  The  rule  of  not  allowing  arrears  ia 
foonded  upon  the  acquiescence  of  the  wife,  aod 
whenever  there  is  this  acquiescence  the  arrears  are 
only  allowed  from  one  year  prior  to  the  filing  of 
the  petition.  If  the  demand  in  this  case  was  fol- 
lowed up  by  any  proceedings,  it  might  be  shown 
there  was  no  acquiescence,  but  that  is  not  the  case 
hece. 

Wllagun,  Q.C>,  in  reply. — The  rule  is  that  in 
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the  ateenoe  of  evidence  to  the  contrary  it  will  be 
presumed  there  was  aoqoiesc^nce  on  the  part  of  the 
wife,  bat  wbere  there  is  evidence  it  displaces  the 
rale.  Here  it  is  charged,  and  not  denied,  that  ap* 
plication  was  made  for  the  allowance,  tbroogh  the 
solicitor,  to  the  husband,  and  this  is  sufficient.  She 
should  then  be  entitled  to  the  arrears  from  a  year 
before  the  time  of  the  first  application. 

Aoo.  18. — His  Honor  now  gave  judgment  in  this 
case. 

Mastbb  of  thb  Rolls.— This  was  a  motion 
by  way  of  appeal  from  an  order  of  Master  Henn 
which  declared  the  trustees  of  Mrs.  Grainger  enti- 
tled to  £200  for  two  years'  arrears  of  an  annuity 
being  for  twelve  months  prior  to  the  filing  of  the 
petition  on  her  behalf  to  secure  the  same.  [Hav- 
ing then  stated  the  facts,  as  given  above,  his  Honor 
proceeded]: — The  petition  then  states  that  Mr.  and 
Mrs.  Grainger  lived  togethpjr,  and  that  Mr.  Grain* 
ger  was  permitted  to  receive  the  iqterest  of  the 
money.  Now  this  was  acquiescence  and  concur- 
rence on  the  part  of  Mrs.  A.  M.  Grainger,  which 
would  prevent  her,  as  against  her  husband,  being 
entitled  to  arrears  of  the  allowance  for  more  than 
one  year  prior  to  the  filing  of  the  petition.  Now 
the  allowance  was  secured  by  the  settlement  of 
April,  1822.  What  steps  were  taken  then  by  Mrs. 
Grainger  to  enforce  its  payment  ?  Tlie  petition 
states  that  in  the  year  1850  Anna  Maria  •Grainger 
first  applied  to  her  husband  for  payment  of  this 
annual  sum,  and  that  not  having  succeeded  in  get- 
ting payment,  she  applied  in  1851  to  her  trustee, 
Mattbew  Elias  Corbally,  to  procure  payment,  and 
that  her  brother  also  applied  to  the  trustee  for  the 
same  purpose.  The  petition  then  states  that  the 
said  Mattbew  £.  Corbally  (the  trustee)  communi- 
cated this  application  to  the  said  W.  £.  Grainger 
through  his  (the  trustee's)  solicitors,  Messrs.  Cava- 
nagh  and  O'Hagan,  but  the  petition  does  not  fix 
any  date  for  this  application ;  it  might  have  been 
the  day  before  the  petition  was  filed.  It  then  says 
that  repeated  applications  were  made,  but  it  fixes 
no  date  for  them,  and  the  petition  is  then  only  ve- 
rified in  the  short  form  ;  such  then  was  the  naUnre 
of  the  demand  made  by  Mrs.  Grainger  for  her  aU 
lowance  here.  Now  what  is  the  role  of  law?  The 
case  of  Arthur  v.  Arthur,  (11  Ir.  £q.  Rep.  511,) 
decided  that  where  a  married  woman  has  been  sup* 
ported  by  her  husband,  no  retrospective  account  is 
given  of  her  separate  estate  against  his  assets,  and 
there  is  no  distinction  whether  it  be  pin  money  or 
not,  or  whether  it  is  secured  by  articles  remaining 
**  in  /Serif"  or  an  executed  trust.  The  Lotd  Chan- 
cellor there  says :  ''  1  do  not  rely  on  the  distinction 
between  pin  money  and  separate  estate ;  that  dis- 
tinction is  observed  on  in  the  note  to  the  case  of 
Ex  parU  Mdety  (2  Mad.  C.  P.  732^3,)  but  I  do 
not  rely  on  it  for  this  purpose.  The  authorities 
there  cited  do  appear  to  establish  that  where  a  hus- 
band has  been  permitted  by  his  wife  to  receive  the 
income  of  her  separate  estate,  she,  on  an  account 
prayed  against  him,  shall  not  have  the  account 
carried  back  beyond  a  year.  The  authorities 
there  reviewed  differ  only  as  to  this,  whether  the 
account  should  be  carried  bnck  even  for  a  year, 
but  beyond  that  no  doubl  is  suggested."     The  ac^ 


quiescence  of  the  wife,  by  leaving  the  receipt  of  the 
money  to  the  husband,  is  evidence  of  a  direction  on 
her  part  that  the  husband  shall  receive  it.  The 
case  of  Catan  v.  jRidouty  (1  M*N.  &  Gor.  599,)  in 
England  is  very  clear  about  the  effect  of  that  ac- 
quiescence on  her  part.  The  Lord  Chancellor 
says  there :  **  The  question  depends  entirely  upon 
the  force  of  the  evidence  before  me,  upon  which 
alone  I  can  proceed,  for  there  is  no  doubt  what- 
ever about  the  rule  of  law,  or  rather  the  rule  of 
equity.  A  wife  having  property  settled  to  her  se- 
parate use  is  entitled  to  deal  with  the  money  as  she 
pleases.  If  she  directly  authorizes  the  money  to  be 
paid  to  her  husband,  he  is  entitled  to  receive  it,  and 
she  can  never  recall  it.  No  direct  authority  has 
been  produced  which  affects  the  case  before  me. 
If  the  husband  and  wife,  living  together,  have  for 
a  long  time  so  dealt  with  the  separate  income  of 
the  wife  as  to  show  that  they  must  have  agreed 
that  it  should  come  to  the  hands  of  the  husband, 
to  be  used  by  him,  (of  course  for  their  joint  pur- 
pose,) that  would  amount  to  evidence  of  a  direc- 
tion on  her  part  that  the  separate  income,  which 
she  ofherwise  would  be  entitled  to,  should  be  re- 
ceived by  him."  It  may  be  conceded  that  if  the 
wife  had  called  upon  her  trustees  to  obtain  the 
money,  and  had  followed  up  that  demand,  that  this 
would  have  entitled  her  to  recover  the  arrears. 
But  what  are  the  facts  relied  on.  The  discharge 
of  Mr.  O'Brien  does  not  state  the  date  of  his  judg- 
ments, but  they  are  dated — one  in  Easter  Term, 

1850,  for  £3,000  penalty;  the  other  in  Easter 
Term,  1851,  for  £4,837.  The  petition  then  does 
not  state  that  any  claim  was  made  on  the  part  of 
Mrs.  Grainger  during  the  early  part  of  the  year 

1851.  But  when,  in  point  of  ftwjt,  Mr.  O'Brien 
had  obtained  his  judgment  in  the  early  part  of  that 
year,  then  Mrs.  Grainger  called  on  her  trustees  to 
obtain  payment  of  her  allowance,  and  no  date  is 
fixed  to  any  other  application  that  was  made.  This 
claim  then  appears  to  have  been  made  in  order  to 
prevent  any  other  puisne  creditor  from  obtaining 
payment,  and  yet,  in  the  meantime,  to  allow  the 
hoiband  to  receive  it.  In  my  opinion  the  cla'un 
was  not  made  bona  Jide,  or,  if  it  was  made  bona 
/kle,  then  that  it  was  not  followed  up.  I  must, 
therefore,  refuse  the  a(iotion»  and  confirm  the  Mas- 
ter's order. 

The  following  order  was  made : 

«<  Refuse  said  motion  with  cotfs,  to  be  paid  by 
the  petitioners  to  the  Rev«  Denis  O'Brien, 
when  taxed  and  ascertained)  and  refer  it  to 
one  of  the  taxing  masters  of  the  court  to  tax 
said  costs,  and  let  the  deposit  be  handed  over 
to  the  said  Rev.  Denis  O'Brien  or  to  his  soli- 
citor, Mr.  William  Lyons,  in  part  payment  of 
said  costs,  said  William  Lyons  undertaking 
that  if  said  costs  shall  not  be  taxed  to  the 
amount  of  the  deposit  so  lodged,  to  refund  the 
difference." 

Nolah  v.  Dnim  hV.i'^April  16,  1655. 

Practice — Cause  Petition — Interr  ogatories — 

Notice  of  Motion, 

Where  application  is  made  for  liberty  to  file  inter- 
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rogatorieif  it  mutt  be  upon  notice  to  the  other 
party. 

WilUam  Smithy  for  the  petitiouer  in  i\m  case,  ap- 
plied for  liberty  to  file  interrogatories.  The  peti- 
tion had  been  filed  for  the  purpose  of  obtaining  a 
partnership  account,  affidavits  in  answer  had  been 
filed  by  the  respondent  without  admitting  or  deny- 
ing the  partnership,  the  petitioner  therefore  now 
required  to  file  interrogatories  in  tlie  nature  of  a 
bill  of  discovery.  Motions  of  this  kind  had  always 
been  considered  moveable,  as  motions  of  course. 

Master  of  thb  Rolls. — I  cannot  give  liberty 
to  file  these  interrogatories  without  notice  being 
served  on  the  respondent,  that  he  may  have  an  op- 
portunity of  showing  whether  it  may  be  necessary 
to  file  interrogatories. 


COURT  OF  QUEEN'S  BENCH. 

Easter  Term,  1855. 

[Reported  by  Florbmcs  M'Cabtht,  Esq.,  and  Sam  del 
V.  PxBT,  Esq.,  Barristers-at-Law.] 

Pollock  v,  Haobrty. — Mat/  4. 

Evidence — Proof  of  service  of  notice  to  quit — Ab' 
econding  witnesi — Secondary  evidence. 

In  an  efectment  on  the  titUy  upon  a  notice  to  quit, 
the  party  who  served  the  notice  had  been  duly  ser- 
ved with  a  subpomcL^  but  did  not  attend  at  the 
trial  in  obedience  thereto ;  Held,  that  under  the 
circjumstances  secondary  evidence  of  the  service  of 
the  notice  by  proof  of  the  indorsement  in  the 
handwriting  of  the  party  was  inadmissible. 
Scmble,  that  even  though  actual  collusion  between 
the  notice  server  and  the  defendant  were  proved^ 
such  evidence  would  not  have  been  admissible,  and 
that  the  rule  of  law  respecting  the  dispensation 
with  the  viva  voce  testimony  of  absent  living  wit* 
nessts  applies  only  to  the  case  of  attesting  wit- 
nesses. 
This  was  an  action  of  ejectment  on  the  title  against 
an  overholdiug  tenant.     At  the  trial  of  the  cause 
before    Mr.    Sergeant   Howley    at   the    Galway 
Spring  Assizes,  a  witness,  who  was  one  of  the 
plaintifi^s  tenanU  on  the  property,  and  by  whom 
the  notice  to  quit  had  been  served,  and  by  whom  a 
memorandum  of  the  service  had  been  endorsed, 
was  called  upon  bis  subposna,  but  did  not  appear. 
Service  upon  him  of  the  subpoena  was  proved ;  as 
also  that  he  bad  been  seen  very  recently  before  the 
assizes.     Under  these  circumstances  the  plaintiff 
proposed  to  prove  the  service  of  the  notice  by  evi- 
dence of  the  indorsement  being  in  his  handwriting, 
upon  the  surmise  of  his  being  kept  out  of  the  way 
by  the  opposite  party.     This  evidence  the  learned 
judge  rejected,  and  nonsuited  the  plaintiff.     A  con- 
ditional order  having  been  obtained  to  set  aside  the 
nonsuit,  and  for  a  new  trial, 

Fitzgibbon^  Q.C.  (with  whom  was  fV.  J.  Sidney,) 
showed  cause;  and  Robinson,  Q,C.  and  Concannon, 
were  heard  in  support  of  the  motion.  [The  follow" 
ing  cases  and  authorities  were  cited: — Godbolt, 
326 ;  Burt  v.  Walker,  (4  B.  &  A.  697; ;  Crosby  v. 
J\rcy,{l  Taunt.  364);  Piice  v.  Torrington,  (1 


Salk.  £85);   Taylor  on  Evidence,  ddl_4;   Sla- 
pylton  V.  CUmgh,  (2  El.  &  Bl.  933.)] 

Lbproy,  C.J. — This  case  has  been  brought 
before  us  upon  this  simple  ground,  that  the 
judge  ought  to  have  admitted  secondary  evidence. 
With  respect  to  the  nature  of  the  secondary  evi- 
dence proposed  to  be  given,  I  am  of  opinion  that 
no  ground  was  furnished  for  relaxing  the  rule  of 
evidence  which  requires  the  production  of  the  actual 
witness  to  prove  the  fact  in  question.  The  witness . 
proved  to  have  been  the  agent  employed  by  the 
plaintiff  is  not  forthcoming.  It  has  been  said  that 
that  was  owing  to  collusion  between  the  tenants  of 
the  estate,  and  that  in  that  conspiracy  the  defendant 
took  part,  and  therefore  that  by  the  default  of  the 
defendant  the  witness  was  not  forthcoming.  We 
may  however  say,  that  even  if  that  could  operate 
as  an  exception,  the  evidence  did  not  establish  that 
particular  ground  for  dispensing  with  the  ordinary 
rule  of  law.  The  question  which  then  arises  is 
this,  whether  upon  the  general  principles  of  law  there 
is  any  ground,  under  the  circumstances  here  given, 
for  such  a  dispensation.  The  courts  have  certainly 
decided,  that  in  the  case  of  an  attesting  witness, 
who  by  reason  of  a  fatality  is  not  forthcoming,  proof 
of  his  handwriting  may  be  given.  It  has  been  ad- 
mitted that  there  is  no  case  in  which  a  similar  pro- 
position has  ever  been  yet  decided,  except  in  the  case 
of  an  attesting  witness,  and  we  are  now  called  upon 
to  extend  that  rule  to  the  present  ca^e,  which  is  not 
one  of  an  attesting  witness,  but  of  a  person  em- 
ployed to  do  an  act,  and  to  dispense  with  his  evi- 
dence upon  the  ground  that  he  is  not  furthcoming. 
We  are  unanimously  of  opinion  that  upon  the  mere 
ground  of  the  witness  not  being  forthcoming  at  the 
trial,  and  that  he  cannot  be  found  upon  inquiry, 
there  being  no  reason  for  considering  him  to  be 
dead,  we  cannot  extend  to  a  case  like  the  present, 
the  rule  relative  to  an  attesting  witness  under  nimi* 
lar  circumstances.  Such  a  course  would  indeed  be 
a  dangerous  novelty.  A  party  in  the  choice  of  his 
agent  will  obviously  look  to  his  own  interest.  If 
his  object  can  be  equally  obtained  by  keeping  the 
witness  out  of  the  way,  while  secondary  evidence 
can  all  the  while  be  given  of  his  alleged  acts,  it  is  ma- 
nifest that  the  most  palpable  fraud  and  injustice  may 
be  perpetrated.  As  to  what  has  been  said  relative  to 
this  course  of  proceeding  promoting  the  ends  of  jus- 
tice, it  is  manifest  that  these  will  be  best  promoted 
not  by  what  may  possibly  conduce  thereto  in  a  par- 
ticular case,  bat  by  adhering  to  those  rules  and 
principles  of  law  which  have  been  devised  for  the 
promotion  of  justice  ia  the  generality  of  cases.  It 
is  far  better  that  a  particular  inconvenience  should 
occur  than  a  general  mischief.  I  rest  my  opiuton 
on  that  ground,  without  going  at  length  into  the 
particular  facts  of  the  case.  It  has  come  before  ua 
upon  the  abstract  question  of  right,  and  upon  that  the 
case  was  argued,  and  though  there  might  be  found 
some  convenience  in  our  setting  aside,  as  a  matter 
of  favor,  this  verdict  and  granting  a  new  trial,  yet 
as  the  case  involves  a  principle  of  law,  we  are  un- 
willing to  run  the  risk  of  having  it  hereafter  cited 
as  a  precedent  of  a  violation,  on  our  part,  of  a  rule 
of  law,  more  especially  as  there  are  other  actions  now 
pending  at  the  suit  of  the  plaintiff.     Therefore  we 
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will  not  set  aside  this  nonsuit  upon  the  ground  of 
convenience,  lest  we  might  be  thought  to  have  in- 
fringed upon  the  principle  of  law,  which  whilst  it 
allows  in  the  cases  referred  to,  of  proof  of  the  band- 
writing  of  the  attesting  witness,  does  not  go  the 
length  of  permitting  what  would  inevitably  lead  to 
fraud  and  injustice  in  tbe  generality  of  cases. 

Cramptor,  J. — I  concur  with  the  rule  of  the 
court,  as  pronounced  by  them,  with  respect  to  this 
question  of  law.  I  suppose  that  the  law  is  con- 
sidered too  stringent  for  os  now,  and  so  we  are  called 
on  to  introduce  a  new  principle  therein,  as  was  for- 
merly done  with  respect  to  attesting  witnesses,  and 
to  let  in  evidence  such  as  we  have  hitherto  allowed 
between  party  and  party.  We  have  seen  that  the 
stringency  of  the  old  law  with  regard  to  attesting 
witnesses  was  materially  relaxed,  even  before  the 
recent  statute,  and  it  is  impossible  to  soy  how  far 
the  law  may  be  hereafter  relaxed  in  other  instances, 
in  which  it  is  now  difficult  for  a  party  to  produce 
a  witness.  We  cannot,  however,  do  so  in  this  case. 
As  to  the  present  motipn,  it  has  been  put  upon  cer- 
tain legal  grounds  which  we  cannot  countenance ; 
but  I  did  think  that  there  was  a  ground  upon  which 
the  court  might  have  interfered,  namely,  a  fatality 
on  the  part  of  the  plaintiff.  He  seemed  to  have 
done  what  he  could  to  produce  the  witness,  but  a  fa- 
tality occurred,  and  my  mind  was  impressed  with 
the  idea  that  there  was  collusion  between  the  tenants 
and  the  witness,  and  I  cannot  help  thinking  that  the 
defendant  was  somehow  connected  with  that ;  but 
I  do  not  think,  on  the  other  hand,  that  tbe  evidence 
established  that  against  him.  Under  these  circum- 
stances, if  the  same  view  bad  been  taken  by  my 
Lord  Chief  Justice  and  my  brother  Moore,  I  would 
have  been  better  pleased,  without  reference  to  tbe 
question  of  evidence,  to  have  set  aside  the  nonsuit 
upon  the  ground  of  fatality,  and  the  collusion  of  tbe 
tenants,  giving  the  defendant  the  costs  of  the  mo- 
tion. 

MooRB,  J — I  concur  with  the  opinion  expressed 
by  my  Lord  Chief  Justice.  I  am  glad  that  we  do 
not  differ  about  the  law,  about  which  there  does  not 
appear  to  be  a  shadow  of  doubt.  The  case  was 
rested  solely  upon  the  question  of  law.  f  concur  with 
my  Lord  Chief  Justice  in  thinking  that  it  would  be 
dangerous  to  grant  a  new  trial  to  the  plaintiff  upon 
oth^  grounds,  lest  it  should  be  thought  that  we 
were  trenching  on  the  rule  of  law  which  governs 
this  case. 

Cause  shown  allowed. 


COURT  OF  CHANCERY. 

[Reported by  Becher L.Flbmino,  Etiq.  Barri»ter.at-Law. J 

Trinity  Term,  1836. 

KrILT  and  OTHBB8  r.  KfiILT  AND  OTUEBS. — 

May  2S. 
Injunction —  Tr%ut — Legal  estate — Equity, 
A  testator f  by  his  will,  devised  certain  lands,  h  Id 
for  U/hy  in  trust,  thai  his  wife  should  reside  upon 
the  lands,  and  be  maintained  out  of  the  proceeds, 
and  tliat  his  executors  should  divide  the  estate  bc" 
tween  the  respondent  and  his  brothers.  After  the 
decease  of  the  testator,  the  lease  htiving  ejtpircd, 


a  renewal  was  granted  to  the  respondent  alone 
who^was  not  one  of  the  executors,  with  a  proviso 
for  the  maintenance  of  his  mother  upon  the  lands, 
and  the  family  continued  to  reside  upon  the  pre^ 
mises  as  under  the  firmer  lease,  but  no  dioision 
of  the  property  had  ever  been  made  by  the  execu-* 
tors.  The  respondent  for  some  time  moneyed  the 
farm,  and  having  become  paralytic,  his  brother 
(one  of  the  petitioners)  undertook  the  management 
of  it  for  him  ;  but  subsequently,  they  having  quar* 
relied,  the  respondent  tried  to  remove  his  brothel' 
from  the  lands*  and  having  brought  an  action  of 
ejectment  on  the  title  against  him.  obtained  J udg^ 
ment  in  that  suit,  as  also  for  mesne  rates. 
A  motion  for  an  injunction  to  restrain  the  respondejtt 
from  executing  th§  habere,  or  enforcing  the  judg- 
ment Jot  mesne  rales,  until  the  hearing  of  a  cause 
petition  between  the  same  parties  praying  that 
the  lease  made  to  the  respondent  might  be  declared 
to  be  a  graft  upon  the  original  lease,  upon  the 
grounds  that  there  had  been  an  understanding 
that  the  former  lease  was  held  in  trust,  was  re- 
fused,  the  respondent  being  owner  of  the  entire 
legal  estate  in  the  lands,  and  at  least  of  a  moiety 
of  the  beneficial  estate,  and  tlie  alleged  trust  not 
being  established. 

This  was  an  application  for  an  injunction  to  re- 
strain the  respondent  from  executing  a  writ  of  ha^ 
here  upon  a  judgment  obtained  by  him  in  an  action 
of  ejectment  obtained  against  the  petitioner,  and  from 
issuing  execution  for  mesne  rates,  in  another  action 
in  which  he  had  recovered  judgment.  The  lands 
which  had  been  the  subject  of  the  above  ejectment 
were  held  by  John  Keiiy,  deceased,  from  Denis 
Keane,  for  the  life  of  the  latter,  who  held  them  for 
a  like  term  from  the  Earl  of  Kingston,  and  in  the 
year  1825,  John  Keily  made  his  last  will,  desiring 
thereby  that  his  wife  Jane  (one  of  the  petitioners  in 
this  petition)  should  enjoy  the  dwelling-house,  or  a 
competent  part  of  it,  during  her  life,  and  that  tbe 
farm  and  lands  should  be  divided  between  the  tes- 
tator's son  John  (one  of  the  respondents),  and  which- 
ever of  his  other  sons,  Robert  or  William  (one  of 
the  petitioners),  liis  executors  should  think  fit,  with 
such  maintenance  to  his  wife  Jane,  and  William  his 
son,  as  his  executors  should  think  proper,  and  that 
John  and  his  sisters  should  not  come  in  for  their 
parts  until  his  executors  should  think  fit ;  and  he 
appointed  his  son  Patrick  and  two  other  persona 
his  executors.  Upon  the  death  of  John  Keily,  his 
executors  obtained  a  lease  of  the  same  lands  in 
their  own  names  from  Denis  Keane  during  his  life, 
but  all  the  children  of  the  testator  continued  to  re- 
side upon  the  premises  as  before,  and  managed  the 
farm  with  the  consent  of  the  executors ;  and  the 
daughters  of  the  testator  subsequently  married  and 
received  their  portions  out  of  the  proceeds  of  the 
lands  and  the  residuary  property  of  tlie  testator, 
wjjich  they  accepted  as  such  under  the  wilt 
In  the  year  1830,  the  lease  under  which  the  execu- 
tors held  having  expired,  the  Eaii  of  Kingston 
agreed  to  grant  another  lease,  which  was  accord- 
ingly executed  to  John  Keily  only,  for  the  term  of 
three  lives,  snd  which  lease  was  alleged  to  have 
been  so  made  to  him  after  an  agreement  botwet^n 
the  petitioners  and  respondents  thut  buch  hti>i*  wui 

X  i; 
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to  be  held  by  him  in  trust  for  the  several  parties 
entitled  to  the  interest  in  the  former  lease,  and  it 
was  alleged  by  affidavit  made  in  support  of  the  pre- 
sent motion,  that  he  had  stated  that  he  had  no  in- 
tention of  taking  oat  the  lease  except  as  trustee  for 
those  entitled  under  the  will  of  his  father,  and  that 
he  had  offered  to  execute  a  deed  of  trust  to  that 
effect,  and  that  it  was  contemplated  to  execute 
such  a  deed  of  trust,  but  that  the  petitioners  repos- 
ed such  con6dence  in  John  Keily  that  they  did  not 
think  it  necessary  to  incur  the  expense,  but  that 
they  all  continued  to  cultivate  the  farm  in  common. 
The  executors  under  the  will  of  John  Keily,  de- 
ceased, never  made  any  division  as  directed  by  the 
testator  of  his  interest  in  the  farm,  and  John  Keily, 
junior,  having  subsequently  become  paralytic,  his 
brother  William  (one  of  the  petitioners)  had  for 
some  years  undertaken  the  management  of  the 
farm :  but  after  a  time  John  Keily  tried  to  re- 
move his  brother  William  firom  the  dwelling- 
house,  and  subsequently  brought  an  ejectment 
on  the  title,  to  which  defence  was  taken,  but  (as 
the  petitioners  alleged)  it  was  not  supposed  that  it 
would  be  carried  out,  and  judgment  was  obtained 
by  the  plaintiff,  and  mesne  rates  assessed  to  the 
amount  of  £90.  The  petitioners  had  paid  half  a 
year's  rent  to  the  head  landlord  since  the  ejectment 
was  brought,  besides  poor-rates  and  county  cess. 
The  petition  in  this  cause  was  for  the  purpose  of 
obtaining  a  decree  of  the  court  that  the  lease  so 
obtained  by  John  Keily,  jun.,  should  be  declared  a 
graft  upon  the  lease  originally  held  by  the  testator, 
his  father,  and  that  the  trusts  of  the  will  should  be 
carried  out  accordingly,  and  that  in  the  meantime 
an  injunction  should  issue.  The  respondent  relied 
upon  the  lease  made  to  him,  which  was  to  himself 
absolutely,  and  his  executors,  administrators,  and 
assigns,  for  three  lives  or  twenty-one  years,  but 
which  contained  a  proviso  that  his  mother,  Jane 
Keily,  should,  during  her  life,  reside  and  be  main- 
tained upon  the  premises,  and  denied  that  he  had 
taken  the  lease  in  a  fiduciary  character,  save  as  to 
his  mother's  maintenance ;  he  denied  that  he  was 
aware  of  any  intention  as  to  the  execution  of  a  deed 
of  trust,  and  alleging  as  a  reason  for  bringing  the 
ejectment,  that  William  (whom  he  had  employed  as 
manager  over  the  farm)  had  misconducted  himself 
us  such  ;  and  alleged  that  he  had  never  accounted 
with  the  other  parties  as  to  the  proceeds  of  the  farm 
since  he  took  out  the  lease  in  his  own  name. 
J.  E*  Walsh  in  support  of  the  motion. 
Exham  contra. 
H.  P.  Jellett  In  reply. 

Lord  Chancellor. — I  do  not  think  that  I 
should  grant  this  application  for  an  injunction. 
This  is  a  motion  to  restrain  the  execution  of  a  writ 
of  habere  by  a  person  who  has  a  clear  title  to  the 
whole  of  the  legal  estate  in  these  lands,  and  as  to 
the  equitable  estate,  it  is  submitted  that  be  is  enti- 
tled to  one  half,  it  being  alleged  that  other  parties 
are  entitled  to  the  other  moiety.  As  to  this,  it 
appears  that  a  discretionary  power  was  vested  in 
the  executors  to  direct  the  division  of  this  estate 
between  these  parties  ;  foot  it  does  not  appear  that 
any  such  division  has  been  made,  and,  therefore, 
as  regards  William  Keily,  no  p.uof  of  his  title  has 


been  established.  The  respondent,  besides  being^ 
owner  of  the  legal  estate,  appears  to  have  been  ia 
possession  for  several  years,  and  since  the  execa- 
tion  of  thi8  lease  to  him  no  step  has  been  taken  to 
establish  these  trusts.  Whether  they  can  be  en« 
forced  or  not  may  hereafter  become  a  qnestioo, 
when  thta  petition  comes  on  lor  hearing ;  but  at 
present  there  is  not  before  the  court  soffident  to 
sustain  the  present  application.  There  is  unqaet- 
tionably  some  doubtfnl  condoctupon  the  part  of 
the  respondent,  and  he  does  not  appear  to  have 
acted  altogether  satisfactorily  ;  bnt  here  is  a  judg- 
ment in  an  action  of  ejectment  obtained  by  a  per- 
son having  the  entire  legal  estate,  and  an  equitable 
demand  to  a  moiety.  If  the  petitioner  has  any  title 
under  the  principle  of  graft,  that  will  be  considered 
at  the  hearing;  but  I  think  it  would  be  prejudging 
this  case  to  grant  the  present  motion,  the  petitions 
at  present  having  no  title  at  law  or  equity.  I  shall* 
therefore,  refuse  the  motion,  but  without  costs. 

Motion  refumd. 


Stuob  v.  Stnoe. — May  24,  1855. 

Trust — Limitations  over  in  the  event  ^  insdvene^ 

^-Fraud —  Creditor — Public  pwicy — 

Charging  order* 

A  obtained  judgment  in  1850  against  B^  who  wom 
the  devisee  for  life  of  certain  annual  proceeds  and 
dividends  of  Bank  Stock  under  a  devise  made  in 
1827.  In  1853  A  obtained  a  charging  order  a€* 
taching  B*s  interest  in  that  property  towards  pay^ 
ment  of  his  judgment  debt.  By  deed  of  1827 
between  By  C  (a  trustee)^  and  other  parties  cre^ 
ditors  of  Bf  (and  holding  securities  prior  to  that 
of  At)  the  interest  ofB  in  the  above  was  aseign^ 
ed  upon  trust  for  him  until  he  should  become 
bankrupt  or  insolvent^  or  should  assign,  or  until 
some  one  of  his  creditors  should  do  any  act  for 
the  purpose  of  attaching  such  interest^  and  upon 
the  happening  of  such  event,  then  to  divide  the 
property  among  the  creditors  named  in  the  sche* 
duUt  <ind  parties  to  the  deed.  Held,  that  such 
limitation  was  void. 

Thb  respondent  in  this  case  was  indebted  to  the 
petitioner  in  the  sum  of  £10,800,  secured  by  deed 
of  mortgage  bearing  date  1st  August,  1849,  with 
covenant  for  payment  of  that  sum  on  the  Ist  of 
August  next  ensuing,  with  4  per  cent,  interest^  and 
the  petitioner,  having  sued  the  respondent,  obtained 
as  of  Easter  Term,  1850,  a  judgment  against  him 
for  £36,800,  which  was  duly  registered.  By  the 
will  of  Lady  1^.  Hutchinson,  bearing  daie  the  5th 
of  April,  1827,  she,  being  possessed  of  considerable 
property  in  Bank  Stock  and  3^  per  cent.  Govern-' 
ment  Stock  Irish,  bequeathed  it  to  trustees  updn 
trust  to  permit  the  respondent  to  recefve  the  an- 
nual interest  and  dividends  upon  it  during  his  na- 
tural life;  and  the  executors,  J.  D.  Latouohe  and 
R.  T.  Jessop,  having  paid  the  legaeies  and  other 
bequests  created  under  the  will,  assented  to  the 
bequest  of  the  interest  and  dividends  in  the  above 
stock  to  the  respondent  In  1853  there  was  stand- 
ing to  the  names  of  the  above  executors  a  sum  of 
£2,564  Bank  Stock,  of  which  £1,846  was  portion 
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of  the  stock  bequeathed  for  hU  life  to  the  respon- 
dent, and  also  £5,809  Government  3^  per  eent^  to 
a  life  086  in  the  dividends  of  which  the  respondent 
was  entitled ;  and  in  that  year  the  petitioner  hav- 
ing revived  his  judgment  as  of  Michaelmas  Term, 
1852,  presented  a  petition  to  the  Court  of  Chancery 
pursuant  to  the  provisions  of  3  &  4  Vic.,  c.  103,  ss.  23 
and  24,  praying  that  the  interest  of  the  respondent 
in  the  Bank  Stock  and  3^  per  cent.  Government  Stock 
should  be  charged  with  the  amount  due  to  the  pe- 
titioner under  the  judgment  of  1850 ;  and  upon 
the  21  St  of  January,  1853,  a  conditional  order  was 
accordingly  made  for  charging  the  sum  of  £1,846, 
and  cause  having  been  shown,  founded  chiefly  upon 
a  deed  of  May,  1852,  the  Master  of  the  Rolls,  in 
April,  1853,  made  an  order  directing  that  the  divi- 
dends and  interest  upon  the  sum  of  £1,846  should 
stand  charged,  as  far  as  they  should  extend,  with 
the  payment  of  the  sum  due  to  the  petitioner  at 
foot  of  the  judgment.  The  deed  of  May,  1852, 
which  was  relied  upon  as  cause  against  the  above 
order,  had  been  made  between  the  respondent  of 
the  irat  part,  W.  D.  La  Touche,  of  the  second 
part,  and  the  several  creditors,  whose  names  ap- 
peared therein,  of  the  third  part,  (being  tlie  conusees 
of  judgments  prior  to  tJiat  or  the  petitioner ;)  and 
after  reciting  that  the  several  parties  so  named 
were  creditors  to  the  respondent  to  the  several 
ftiBOoiHs  specified  in  the  schedules  attached  tliere- 
tOf  and  that  they  bad  demanded  payment,  wliich  he 
was  unable  to  make,  and  that  they  had,  in  conse- 
qneoee,  issued  execution  against  his  person,  but 
had  eonseoted  to  withdraw  such  execution  on  con- 
dition that  he  would  convey  his  property  to  the 
trusts  of  the  deed,  and  that  he  was  willing  so  to 
do»  i^r  recitioig  the  will  of  Lady  £.  Hutehinson, 
and  the  bequests  made  thereby  to  the  petitioner, 
and  also  raeitiog  that  the  latter  was  entitled  to 
other  property,  proceeded  to  convey  to  W.  D«  La 
Touche  the  respondent's  interest  and  dividends  in 
the  above  stock  under  the  will  of  Lady  £.  Hutch- 
inson, including  the  sum  of  £1846,  with  other  pro- 
pofty*  upon  trust  to  pay  the  dividends  and  interest 
upon  such  sums  to  the  respondent  for  his  mainte- 
nance and  support,  until  he  should  become  bank- 
rupt or  insolvent,  or  assign  the  same,  or  until  any 
creditor  of  the  respondent  should  do  any  act  for 
the  purpose  of  having  such  dividends  and  interest 
appUed  towards  payment  of  his  or  their  own  undi- 
vided debt ',  bi^  upon  the  happening  of  any  of  the 
above  events^  then  upon  trust  to  hold  the  property 
so  assigned  upon  several  trusts  for  payment  of  ex* 
penses  aod  premiums,  and  as  to  the  residue,  ^o  di- 
vide it  rateably  between  the  creditors  named  in  the 
schedule  attached  to  the  deed.  This  deed  was  not 
executed  by  all  the  creditors  named  in  the  schedule 
attached  to  it ;  but  the  claim  of  the  petitioner,  and 
the  debt  due.  to  him,  were  altogether  omitted  from 
the  schedule.  The  present  petition  charged  that 
the  deed  was  in  the  possession  of  William  D.  La 
Touche;  that  the  respondent  was  in  insolvent  cir- 
cumstances, and  unable  to  meet  his  liabilities ;  that 
he  had  no  other  property,  beyond  what  was  com- 
prised in  this  deed,  to  meet  the  petitioner's  de- 
mands; and  concluded  by  praying  that  the  court 
should  declare  the  proviso  in  (he  4eed  of  May, 


1852,  limiting  over  the  dividends  and  interest  upon 
the  sum  of  £1,846  upon  the  events  specified,  to  be 
void,  and  for  a  declaration  that  the  petitioner  was 
entitled  to  receive  such  dividends  and  interest  from 
time  to  time  during  his  life,  until  the  debt  secured 
by  judgment  against  the  respondent  should  be  sa- 
tisfied. 

F0  Fitzgerald^  Q.C^  (with  him  Leslie,)  in  sup- 
port of  the  petition,  cited  Phipps  v.  Lord  Ennis- 
more,  (4  Rus:*.  131) ;  In  Re  Caseifs  Trusts,  (7  Ir. 
Jur.  134.)  [^Lord  Chancellor, — I  cannot  distin- 
guish this  case  from  Phipps  v.  Lord  Ennismore^ 
and  I  shall  therefore  call  upon  the  other  side.] 

Otway,  Q.  C,  (with  him  La  Touche,)  contra.^-. 
There  are  two  questions  arising  in  this  case,  first, 
whether  there  be  words  sufficient  in  this  deed  to  carry 
out  its  intention ;  and  secondly,  whether  this  pro- 
perty was  such  as  the  respondent  could  convey  in 
this  manner.  The  words  are  clearly  sufficient,  and 
as  to  the  property,  this  transaction  must  come  within 
that  class  of  cases  deciding  that  when  an  estate 
comes  from  a  stranger,  it  may  be  thus  dealt  with  : 
for  here  the  creditors,  who  must  be  regarded  as  the 
real  owners,  under  this  deed  allow  the  respondent 
a  certain  life  estate ;  besides  this  deed  is  not  for 
the  benefit  of  the  wife  or  family  of  the  revpondent 
but  virtually  for  that  of  his  creditors  themselves, 
which  distinguishes  it  from  other  instruments  of  a 
similar  character  that  have  been  held  void,  as  beinfi^ 
against  public  policy.  It  must  be  also  corss^dered, 
that  this  petition  seeks  to  obtain  this  property  for 
only  one  of  the  creditors,  whereas  the  efiect  of  the 
deed  will  be  to  affect  an  equal  distribution  among  the 
greater  number  of  them.  InCaseif^s  trusts,  iha  settlor 
conveyed  the  estate  to  trustees,  upon  trust,  in  case 
of  his  bankruptcy  or  insolvency,  for  his  wife  for  her 
separate  use,  and  it  was  held  that  such  a  limitation 
was  void  on  the  grounds  of  public  policy.  In  that 
case  the  settlor  had  derived  no  property  or  benefit 
from  his  wife ;  and  also  in  the  case  of  Phipps  v. 
Lord  Ennismore,  it  appears  that  the  wife's  fortune 
was  settled  by  a  separate  deed  to  her  sole  use, 
which  distinguishes  these  cases  from  that  class  of 
authorities  which  decide  that  where  the  settlor  has 
derived  a  benefit  from,  or  been  subjected  to  a  certain 
liability  on  account  of  his  wife's  property,  he  is  en- 
titled to  assign  his  own  estate  in  trust  for  her  sepa- 
rate use,  in  case  of  his  bankruptcy  or  insolvency. 
In  Ex  parte  Meaghan,  (Sch.  &  Lef.  174,)  the  bank- 
rupt  had,'befbre  his  bankruptcy,  received  £600  as 
his  wife's  portion,  and  given  a  bond  for  £1,000  to  a 
trustee  in  consideration  of  it ;  and  it  was  provided 
by  his  marriage  settlement  that  the  sum  of  £1,000 
should  be  held  in  trust  for  the  settlor  for  his  life  in 
case  he  should  continue  solvent,  and  in  case  of  his 
insolvency  or  death,  to  pay  the  interest  to  such  per- 
son as  his  wife  should  appoint,  to  the  intent  thHt 
such  sum  might  not  be  subject  to  his  debts ;  and 
the  principal  sum  to  be  divided  between  his  children: 
and  the  settlor  having  become  a  bankrupt,  the  claim 
of  the  trustee  on  behalf  of  the  wife  was  allowed  as 
far  as  the  sum  of  £600.  This  decision  has  been 
followed  in  several  subsequent  cases,  amongst  others, 
Ex  parte  Young,  (3  Madd.  124),  which  was  an  ex- 
tension of  the  above  principle,  it  being  there  apj^iied 
to  contingent  interests  of  the  settlor  under  the  &el- 
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tiement.  In  Ex  parte  Hiniotty  (14  Ves.  598),  a  aet- 
ilement  was  made,  previous  to  marriage,  of  a  sora 
of  money,  the  property  of  the  wife,  upon  the  peti- 
tioner, with  power  to  him  to  lend  it  to  the  husband, 
which  was  accordingly  done,  the  latter  giving  his 
bond.  At  the  time  of  the  lending,  by  articles  of 
agreement,  reciting  the  bond  and  proposed  marriage, 
it  was  declared  that  the  petitioner  should  hold  the 
bond  as  trustee  and  apply  the  interest  of  the  money 
to  the  use  of  the  husband  for  life,  during  his  sol- 
vency; but  that  if  he  should  become  bankrupt  that 
fhe  interest  should  be  paid  to  his  intended  wife  for 
Iter  separate  use ;  and  the  settlor  having  become 
bankrupt,  this  demand  was  permitted  to  be  proved 
under  the  commission  of  bankruptcy.  The  same 
principle  exits  in  this  case,  and  will,  therefore,  dis- 
tinguish it  from  Phipps  v.  Lord  Ennismore  and 
Caseyy  Trusts,  for  the  respondent  here  was  under 
a  liability  to  his  prior  creditors,  and  they  having 
called  upon  him  to  satisfy  their  demands,  ^hicb  he 
is  unable  to  do,  consented  to  allow  him  a  small  annual 
sum,  amounting  to  about  £100  a-year  for  bis  actual 
support,  and  he  then  conveys  upon  trust  for  their 
benefit.  Provisoes  of  this  nature  may  be  inserted 
in  composition  deeds.  [They  also  cited  Ex  parte 
Vere,  (19  Ves.  93,)  and  Ex  parte  Elder,  (2  Madd. 
282.)] 

Lord  Chancellor.— I  think  that  this  is  a  plain 
case.  The  provisions  of  this  deed  seem  to  me  to 
be  just  as  void  as  if  the  event  provided  for  was  the 
bankruptcy  or  insolvency  of  the  person  assigning 
the  property  to  trustees.  The  event  in  the  present 
case  was  that  if  any  one  of  the  creditors  should  pro- 
ceed to  attach  the  property,  then  the  trustees  should 
transfer  the  entire  rateably  among  all  the  creditors. 
Now  suppose  a  creditor  were  to  issue  a  writ  of  ex- 
ecution at  common  law,  and  to  deliver  it  to  a  sheriff, 
but  to  instruct  him  not  to  levy  the  amount  of  the 
debt  until  some  other  creditor  should  proceed  to 
raise  his  demand,  a  court  of  law  would  hold  that 
this  would  be  a  fraud  upon  the  other  creditors,  and 
that  a  subsequent  creditor  might  issue  his  execution, 
and  sweep  away  the  entire  property,  and  how  would 
a  case  of  this  kind  be  regarded  in  a  court  of  law  ? 
There  is  no  such  case  as  the  present  to  be  found  in 
the  books ;  but  a  very  strong  analogy  is  furnished 
by  the  case  which  I  have  suggested,  of  a  party  giv- 
ing his  writ  to  the  sheriff  for  execution,  and  finding 
that  the  estate  has  been  assigned  to  a  trustee  in 
trust  for  other  parties  who  had  forborne  their 
rights  for  a  time.*  This  is  a  |;lain  answer  to  the 
case  made  by  the  respondents.  1  think,  therefore, 
that  this  case  is  a  plain  one,  being  both  calculated 
to  create  fraud,  and  to  injure  the  interests  of  the 
creditors,  and  subject  to  the  same  observations  as 
were  made  by  the  court  in  the  case  of  Phipps  v. 
Lord  Ennismore,  as  to  the  fraudulent  nature  of  the 
transaction.  This  case  is,  I  think,  even  stronger 
than  a  case  of  bankruptcy  or  insolvency,  and  can- 
not be  sustained.  I  shall,  therefore,  make  a  de- 
cree that  the  property  is  chargeable  in  accordance 
with  the  prayer  of  the  petition. 

Decree  accordingly. 

•  Sec  KirwuH^  in  error^  v.  Jenniiiys^  (d  Ir.  Jur.  190.) 
♦ 


COURT  OF  QUEEN'S  BENCH, 

Easter  Tbbm,  1855. 

[Reported  by  Flobbnck  M*Cabtbt,  Esq.,  aod  Samvkl 
V.  Pbbt,  Esq.,  Barristers^t-Law.] 

Gabon  r.  O'Ryaw. — April  24. 
Pleading — Forms  in  Schedules  of  Common  Law 
Procedure  Act. 
In  actions  for  goods  sold  and  delinered^  SfC^  ifc^  ii 
is  sufficient  to  declare  in  the  summons  and  plaint 
that  the  defendant  is  indebted  to  the  plaintiff^  in 
£     ,  being  the  price  and  value  of  the  goods  sold 
and  delivered,  without  the  insertion  of  the  wards 
**for  money  payable  by  the  defendant  to  the  plain* 
l^ff"  preceding  the  statement  of  the  particular 
cause  of  action,  as  directed  by  Schedule  C  of  the 
\6^\7  Vic,  cap.  113. 
The  forms  of  pleadings  in  that  Act  are  not  oUiga* 
tory. 

SoMMONS  and  plaint :  **  That  tho  defendant,  Wil- 
liam O'Ryan,  is  indebted  to  the  plaintiff  in  the  sum 
of  £60,  being  the  price  and  Talae  of  a  horse  sold 
and  delivered  by  plaintiff  to  defendant,  the  parti- 
culars whereof  are  endorsed  herein,"  &c.  Demur-* 
rer :  that  it  did  not  appear  in  and  by  said  plaint 
that  the  sum  of  £60  therein  mentioned  was  pay^ 
able  to  the  plaintiff  at  the  commencement  of  action, 
oi*  that  plaintiff  was  then  entitled  to  enforce  pay* 
ment  of  same,  and  that  for  anything  that  appeared 
to  the  contrary  the  right  to  sue  had  not  accrued  to 
the  plaintiff  at  the  time  said  action  was  commenced, 
and  that  said  plaint  did  not  follow  the  forms  given 
in  Schedule  C  to  the  Common  Law  Procedure  Act, 
but  on  the  contrary  omits  the  words  **  money  pay- 
able,**  which  are  expressly  required  by  said  sche- 
dule to  be  inserted  therein. 

Hemphill  in  support  of  the  demurrer. — The  form 
of  the  declaration,  by  the  omission  of  the  words 
**  for  money  payable,**  &C.,  is  a  substantial  depar- 
ture from  the  form  in  Schedule  C  of  the  16  &  17 
Vic,  chap.  113.  Section  53  provides  that  *<the 
forms  of  pleading  contained  in  Schedule  C  to  this 
Act  annexed  shall  be  sufficient  in  the  cause  to 
which  they  apply,  and  then  and  the  like  forms  may 
be  used,  with  such  modifications  as  may  be  neces- 
sary to  meet  the  facts  of  the  case.*'  The  section 
then  provides  that  the  letter  of  these  forms  may  be 
departed  from,  provided  that  the  substance  be  ad- 
hered to.  Here,  however,  there  js  a  sobstantial 
variation.  The  9ard  section  of  the  15  &  16  Vic., 
cap.  76,  (English  Common  Law  Procedure  Act,)  is 
similar  to  the  53rd  section  referred  to.  This  is  the 
ground  of  general  demurrer.  So  it  was  ruled  in 
England  in  a  case  similar  to  the  present,  where  the 
objection  was  taken  on  general  demurrer  in  Place 
▼•  Potts,  (8  Exch.  R.  705,)  where,  in  an  action  for 
payment,  the  declaration  alleged  that  defendants 
were  indebted  to  the  plaintiff  for  freight,  aud  u  as 
held  bad  for  not  following  the  corresppnding  form 
in  the  English  Act  *<for  money  payable  by  the  plain- 
tiff to  the  defendant."  ^In  Fagg  v.  Nudd,  (3  Ell.  & 
Bl.  650,)  a  similar  objection  was  held  not  to  lie  to 
the  omission  in  these  words  in  a  count  for  an  Ac- 
count stated,  upon  the  ground  that  the  law  implied 
as  much.     The  Court  of  Common  v  Pleas  in  this 
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country  decided  that  a  departure  froiu  the  form  in  a 
plaint  in  use  and  occupation,  where  the  words  «*  by 
the  plaintiff's  permission"  were  omitted,  was  held 

bad M'Neal  v.  M' Court,  (6th  Irish  Jurist,  266  ) 

rifoore,  J. — That  would  be  bad  at  common  law.] 
In  Smith  ▼.  Thompson^  (Exch.,  East.  Ter.,  A  p.  20, 
1 855,  not  reported,)  a  demurrer  was  allowed  to  a 
plaint  which  stated  that  defendant  was  indebted  to 
plaintiff  for  goods  sold  by  plaintiff  to  a  third  per- 
9on  at  defendant's  request.  It  may  be  said  that 
this  node  of  pleading  is  justified  by  the  8th  sec- 
tion, which  provides  that  personal  actions  shall  be 
commenced  by  a  writ  of  summons  and  plaint  ac- 
cording to  Form  No.  1  in  Schedule  B,  and  that 
that  form  recognixes  the  omission  of  these  words. 
That  section,  however,  contains  a  mistake.  [^Moore, 
J. — la  that  the  only  mistake  in  the  Act  ?]  It  in- 
tended merely  to  provide  a  skeleton  form  for  the 
writ,  but  its  words  literally  import  an  impossibility, 
for  they  would  seem  to  imply  that  every  writ  should 
be  in  the  form  of  the  particular  specimeu  in  Sche- 
dule B.  [Crampion,  J. — The  Act,  however,  shows 
that  It  shall  be  sufficient  for  the  plaintiff  to  plead 
in  theform  stated  there.]  It  is  consistent  with  the 
plaint  that  the  horse  might  have  been  the  subject 
of  barter,  and  not  of  a  sale  for  money. 

Baling f  contra,  was  not  called  on. 

Lbfrot,  CJ. — Inde{)endently  of  the  considera- 
tions which  my  brother  Crampton  has  suggested, 
the  5th  section,  in  addition  to  providing  that  it 
shall  be  sufficient  in  the  summons  nmi  plaint  to 
state  a  cause  or  ground  of  action  good  in  substance, 
uses  the  additional  negative  words,  **  without  fram- 
ing the  statement  in  any  particular  form " — thus 
showing  the  marked  distinction  which  it  draws  be- 
tween form  and  substance.  The  whole  tenor  of 
the  Act  evinces  a  preference  for  substance  over 
form,  and  discountenances  mere  technicalities ;  just 
as  Lord  Campbell  said  in  the  case  in  3  Ellis  and 
Blackstoue,  p.  650 :  '*  Objections  such  as  the  pre- 
sent have  often  prevailed,  and  it  was  thought  not 
creditable  to  the  administration  of  justice  that  they 
should  prevail,  and  to  avoid  them  in  future  the  Le- 
gislature gave  forms  which  it  declared  should  be 
sufficient,  and  by  section  91  it  carefully  provided 
that  no  deviation  from  these  forms  should  be  erro- 
neous, so  long  as  the  substance  was  preserved." 
Here  we  have  the  endorsement  of  the  debt  upon 
the  writ.  The  statement  of  the  cau:ie  of  action  is 
good  in  point  of  substance. 

Demurrer  overt  uled. 


TRi:fiTT  Term,  1855. 
Croftom  and  otbkss  9.  Sholdicb — May  28. 

Ejjeelment  for  nonpaymetit  of  rent — Lease — Plead- 
ing—lb ^  17  Vic.c.  lia. 

In  an  action  of'  ejectment  for  nonpayment  of  rent, 
brought  under  the  new  fotms  uj  pleading  pre- 
scribed  by  16  4r  17  Vic.  c.  113,  it  appeartd  at  the 
trial  thai  the  lease  which  bore  date  the  24th  May, 
1853,  was,  as  well  as  the  counterpart,  ejcemted  by 
the  lessee,who  thereon  went  into  possession  about  that 
time,  and  by  tux)  qfthe grantees  shortly  aftef  wards, 
but  not  by  the  remaining  two  until  the  25th  July, 
i854.     No  rent  was  ever  paid  under  that  lease, 


and  the  rent  alleged  to  be  due  was  for  one  year  and 
a  half  ending  the  29th  September,  1854,  the  gnU 
day  nejft  before  the  bringing  of  the  action.     The 
issues  of  Nisi  Prius  were,  whether  the  defendant 
held  under  the  lease  stated  in  the  summons  and 
plaint,  and  whether  the  alleged  rent  fcas  due. 
Held,  that  under  these  issues  the  defendant  was  not 
entitled  to  rely  upon  the  fact,  quantum  valeat,  that 
since  the  actual  completion  of  the  lease,  only  one 
halfyeai^s  rent  accrued  due. 
Quaere,  whether  that  would  have  amounted  to  a  de- 
ftnce  to  this  action,  if  it  were  open  on  the  plead- 
ings. 
Semble,  per  Moore,  J.,  that  the  counterpart  executed 
by  the  lessee,  although  not  per  se  a  demise,  contain' 
ed  a  sufficient  minute  or  article  so  as  to  bring  the 
case  within  the  operation  of  the  Ejectment  Statutes. 
Ejectment  for  nonpayment  of  rent.     The  sum- 
mons and  plaint  stated  that  the  defendant  held  a 
house  in  .^bbey-street,  in  the  City  of  Dublin,  as 
tenant  to  plaintiffs  under  a  lease  at  the  yearly  rent 
of  £25,  and  that  £37  lOs:  being  for  one  and  a  half- 
year's  of  such  rent,  due  and  ending  on  the  29th  day 
of  September  hist,  was  due  to  plaintiffs.     The  de- 
fendant took  defence,  alleging  that  he  did  not  hold 
the  premises  in  the  summons  and  plaint  mentioned 
as  tenants  to  the  plaintiffs  or  any  or  either  of  them 
under  a  lease,  as  in  said  summons  and  plaint  alleged. 
The  following  issues  were  settled  for  trial :  first, 
whether  the  defendant  held  the  premises  under  the 
lease  of  the  2nd  of  May,  1853;  secondly,  whether 
the  defendant  was  indebted  to  the  plaintiffs  in  the 
sum  of  £37  10s.  or  any  other  and  what  sum  for  rent 
of  the  premises.     At  the  trial  of  the  cause  at  the 
sittings  of    the    Consolidated     Nisi  Prius   Court 
during  Easter  Term  1855,  before  Ball,  J.,  it  ap- 
peared that  the  defendant  executed   both  the  lease 
and  the  counterpart  at  or  about  the  period  it  bore 
date ;  that  two  of  the  lessees  executed  it  tiien,  but 
the  remaining  two  did  not  execute  it  until  the  25ih 
of  July,  1854.     Evidence  was  given  of  acts  of  ow- 
nership by  the  defendant,  such  as  the  receipt  of  rent 
from  under-tenants,  &c.      Counsel  for  defendant 
called  for  a  nonsuit,  upon  the  following  ground,  in- 
ter alia,  namely,  that  the  lease  was  not  executed  by 
two  of  the  plaintiffs  till  July,  1854,  and  consequently 
was  not  complete  as  a  lease  till  then,  and  no  rent 
was  due  under  it  till  the  succeeding  gale  day,  which 
was  the  29th  of  September,  1854,  and  that  as  the 
ejectment  was  brought  in  January,  1855,  when  only 
half  a  year's  rent  was  due,  the  action  could  not  bt» 
sustained.     The  learned  judge  having  refused  to 
nonsuit,  the  defendant  went  into  his  case,  which  bud 
reference  to  the  point  already  mentioned,  and  anu- 
ther  not  now  before  the  court.     In  the  course  of  his 
examination  the  defendant  stated  that  he  gut  pos- 
session of  the  premises  about  the  middle  of  Mc^y, 
1853,  and  had  never  been  disturbed  therein,  excf^^t 
by  the  bringing  of  the  present  fjpctnveuX;  that  he 
had  the  premises  let  to  tenants  ever  since  he  had 
got  possession,  and  that  the  tenants  had  paid  him 
their  rents ;  that  he  had  never  paid  uny  rent  to  the 
plaintiffs,  nor  had  he  any  title  except  under  tite 
plaintiffs.     He  also  stated  that  afttr  \\iv  first  } ear's 
rent  accrued  due,  a  clerk  of  Baker,  an  aginr,  waitid 
on  him  for  payment  of  it,  and  that  lie  replied  iIjhI 
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he  was  ready  to  pay  all  his  rent,  if  fiaker  would  send 
him  the  lease,  and  that  be  heard  nothing  more  on 
the  subject  till  served  with  the  ejectment.  The 
jury  having  found  affirmatively  on  both  the  foregoing 
issues,  his  Lordship  left  a  collateral  issue  to  the 
jury  to  say,  in  case  the  defendant  was  not  held  by 
the  court  to  be  liable  to  rent  until  the  29th  of  Sep- 
tember,  1854,  what  rent  was  due  by  bim  in  Jan- 
uary, 1855,  when  the  ejectment  was  brought;  and 
also  what  rent  was  due  by  him  at  the  time  of  the 
trial.  The  jury  found  that  in  said  event  £12  10s., 
namely,  one  half  year's  rent,  was  due  at  the  time  of 
action  brought,  and  £25  at  the  time  of  the  trial. 
His  Lordship  then  reserved  liberty  to  the  defendant 
to  move  the  court  to  enter  such  a  verdict  as  they 
thought  6t  under  the  circumstances.  A  conditional 
order  having  been  obtained,  pursuant  to  leave  re- 
served, cause  was  shown  by 

Fitzgibhoriy  Q,  C,  (with  whom  was  H.  Ormshy.) 

(yZh%scoU  and  M'Donagh,  Q*  C*.,  contra. — The 
ejectment  is  maintainable  only  on  foot  of  the  lease. 
Until  its  execution  by  all  the  lessors,  there  was  no 
valid  demise,  which  commenced  only  at  the  date  of 
the  execution  by  the  last.  WUson  v.  Woolfryes^  (6 
M.&S.3417);  Steelv.Mart,  (6D.&Ry.392);  Clay- 
ton's  case,  (5  Rep.  .)  We  have  the  finding  of  the 
jury  that,  assuming  the  demise  to  have  commenced 
in  July,  1854,  only  one  half  year's  rent  was  due  at 
the  time  of  the  commencement  of  this  action.  No 
subsequently  accrued  rent  can' be  taken  into  ac- 
count in  order  to  support  this  ejectment.  The  exe- 
cution by  the  lessee  does  not  estop  bim  from  show- 
ing mere  execution  by  the  lessor,  nor  has  the  in- 
strument the  character  of  a  lease  until  then.  Doe 
dem.  Munroe  v.  Wiggins,  (4  Q.  B.  867) ;  Rose  v. 
Pouiton,  (2  B.  &  Ad.  828.)  An  action  on  the  les- 
see's covenants  is  not  maintainable  until  execution 
by  the  lessor.  Swatman  v.  Ambler,  (8  Exch.  R. 
841);  Cardwell V.Lucas,  (2M.&  W.  111.)  IMoore, 
J. — Can  you  say,  from  your  recollection,  whether 
it  has  not  been  decided  that  the  Ejectment  Statutes 
re<Iuire  an  article,  minute,  or  contract  in  writing  for 
ascertaining  the  rent,  in  order  to  maintain  an  eject- 
ment for  nonpayment  of  rent,  to  be  executed  by  the 
lessor  to  the  lessee,  or  would  it  be  sufficient  for  such 
to  be  executed  by  either  the  one  or  the  other,  al- 
though no  demise  were  contained  in  the  articles  ?] 
There  is  no  reported  authority  on  the  subject  that 
I  am  aware  of,  but  I  certainly  do  recollect  that  it 
was  held  so  upon  an  instrument  signed  only  by  the 
defendant.  This  point  was,  however,  not  argued 
here  at  the  other  side.  [^Moore,  J. — That  was  my 
recollection  of  the  law.] 

Ortnsby  in  reply. — The  lease  when  once  executed 
related  back  to  the  day  of  the  commencement  of 
the  rent  in  the  habendum,  namely,  March  25,  1853. 
Wiison  V.  Woolfryes  is  no  authority  to  the  contrary, 
as  the  words  were,  that  the  rent  should  commence 
from  the  25th  of  March  "  last,*'  and  the  only  crite- 
rion thereof  was  the  date  of  the  execution.  [Moore, 
J. — You  would  not  surely  contend  that  if  a  lease 
had  been  executed  only  the  day  before  the  suing  out 
of  the  writ  of  summons  and  plaint,  the  rent  would 
commence,  it  might  be  three  years  before.]  The 
authorities  would  go  to  that  length. 

Perrin,  J. — In  this  case  an  action  of  ejectment 


for  nonpayment  of  rent  had  been  tried  before  Mr. 
Justice  Ball,  and  a  couditional  order  was  granted 
to  set  aside  the  verdict.  The  ground  upon  which 
that  proceeded  was,  that  the  two  issues  which  vtere 
found  for  the  plaintiff  ought  to  have  been  found  in 
favour  of  the  defendant  The  facts  of  the  case,  to 
far  as  they  bear  on  the  present  question,  were  these. 
The  lease  was  intended  to  have  been  executed  in 
the  month  of  May,  1858,  commencing  from  the 
25th  of  March  of  that  year,  for  the  term  of  thirty- 
one  years.  That  lease  was  executed  on  the  5th  of 
May  by  two  <^  the  lessors,  and  abo  by  the  lessee^ 
and  the  latter  got  into  possession  of  the  premises, 
and  has  held  them  since  that  time.  The  lease  was 
finally  executed  by  the  two  remaining  lessors  in 
July,  1854,  and  in  January,  1855,  the  present  pro- 
ceedings wer«  instituted.  In  this  action  the  plain- 
tiffs say  that  the  defendant  held  the  premises  undo 
a  lease  at  the  yearly  rent  of  £25,  and  that  £37  lOs., 
being  one  and  a  half  yearns  rent  of  same,  was  due 
on  the  29th  of  September  last.  The  defendant  has 
pleaded  that  he  does  not  h(^d  the  premises  in  the 
summons  and  plaint  mentioned  as  tenant  under  a 
lease,  he  having  been  in  possession  from  the  time 
of  the  date  of  the  lease,  and  having  then  executed 
the  lease*  although  that  was  not  finally  completed 
until  July,  1854.  There  has  been  much  ingenious 
argument  addressed  to  the  court  in^  favour  of  diat 
position,  and  I  do  not  say  that  the  point  contended 
for,  cannot  be  sustained.  No  doubt  in  May,  1854, 
no  rent  was  due  under  this  lease^  for  it  was  not  ex- 
ecuted till  then,  nor  did  it  become  a  lease  until  its  final 
execution ;  but  the  defence  here  does  not  allege  this, 
but  that  on  the  day  stated  the  defendant  did  not 
hold  the  premises  under  a  lease  at  the  yearly  rent 
in  the  summons  and  plaint  mentioned.  That  is  not 
merely  the  form  of  the  pleading,  but  the  two  issues 
which  have  been  joined  pursuant  to  the  recent  sta- 
tute are  these— first,  whether  the  defendant  holds 
the  premises  under  the  lease  in  question?  No 
doubt  that  be  holds  the  premises  under  the  lease. 
Then  the  next  issue  is,  whether  the  amount  of  rent 
for  the  premises  was  due  to  the  plaintiff.^  There 
is  no  question  that  the  defendant  owes  that  rent. 
Afler  the  issues  have  been  settled  in  this  manner. 
I  am  loath  to  depart  from  the  simplified  form  of  is- 
sues now  in  use,  for  if  we  begin  to  do  this,  I  do  not 
know  where  we  are  to  end.  I  am  determined,  un- 
til informed  to  the  contrary  by  higher  authority, 
strictly  to  pursue  the  literal  meaning  of  the  issues, 
for  I  am  afraid  of  setting  a  bad  example  if  I  at- 
tempted to  form  a  notion  of  what  the  parties  might 
have  intended  by  the  issue  they  have  framed — more 
especially  when  it  is  a  question  for  a  jury  and  not 
for  me,  and  the  jury  have  fband  jnatly  and  pro- 
perly as  they  have  done  here.  There  will  be  no 
injustice  in  thus  dealing  with  the  present  case,  for 
an  amount  of  rent  was  due  sufficient  to  satisfy  tbe 
Ejectment  Acts,  and  these  two  issues  were  properly 
found  for  the  plaintiff.  The  cause  shown  must, 
therefore,  in  my  opinion  be  allowed. 

Moore,  J. — I  concur  in  the  opinion  expressed 
by  my  brother  Perrin  that  the  cause  shown  in  this 
case  should  be  allowed.  It  is  plain  according 
to  the  literal  terms  of  the  issues  that  the  plaintiff 
should  succeed.     It  has  been  argued  that  the  cou* 
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ttrootion  of  the  Ittoea  should  be  according  to  the 
inteiiiion  of  the  parties.  I  do  not  say  that  there 
might  Bot  be  cases  in  whieh  I  should  be  willing  to 
do  so  if  there  were  merits;  but,  before  I  would 
thus  enlarge  the  terms  of  the  iesoes,  I  should  re- 
quire to  be  satisfied  that  the  party  requiring  that 
Ubcoul  Qonstruction  was  entitled  in  justice  to  suc- 
ceed. I  think  that  under  the  facts  and  circum- 
stances in  the  present  case  an  action  of  ejectment, 
independently  of  the  form  of  the  issues,  would 
be  maintainable  pursuant  to  the  Ejectment  Statutes, 
and,  at  all  events,  I  would  not  extend  the  issues  be- 
yond their  k^timate  meaning  to  defeat  the  sub« 
stantial  right  wUoh  the  plaiut^  have  to  recover, 
in  the  ptesent  action.  I  do  not,  however,  go  along 
with  Mr.  Fitzgibbon  and  Mr.  Ormsby  in  holding 
that  if  a  lease  were  executed  but  one  day  before 
the  issuing  of  the  writ  of  summons  and  plaint,  it 
might  relate  back  so  as  to  entitle  a  par^  to  main- 
tain an  ejectment  for  nonpayment  of  the  byegone 
rent. 

Cau89  shtnoH  allowed*  - 


COURT  OF  COMMON  PLEAS. 

[Reported  by  William  Ropeb,  Esq.  and  Thbodobb 
,     Rtland,  Esq.  Barristers-at-Law.] 

MoFFETT  V.  BoRBowss. — Nov*  14,  1854, 
ApHl  24,  1855. 

14  4-  15  Vic.  c,  57. ^Action  on  Civil  Bill  Decree. 

A  having  obtained  a  decree  in  a  Civil  Bill  Court  for 
the  sum  of  £'20,  on  foot  of  which  £10  had  been 
paid,  brought  an  action  in  this  court  on  the 
decreCf  for  the  balance.  Held,  per  Monahan, 
C  •/.,  and  Bally  «/.,  that  the  action  was  well 
brought^  sed  per  Torrens  andJacksonyJ.J.^  thai 
the  remedy  must  be  pursued  in  the  Inferior  Courts, 
and  that  no  action  in  the  Superior  Courts  would 
lie. 

Berkely  v.  Elderkin,  (l  EU.  ^  B.  805,;  and  Austen 
v.  Mills,  (9  Exch.  288,;  considered. 

This  was  a  demurrer  to  the  plaintiff's  plaint  The 
action  was  brought  to  recover  from  the  defendant 
the  sum  of  £10,  being  a  balance  due  on  foot  of  a 
civil  bill  decree  for  j^,  obtained  in  the  Assistant 
Barrister^s  court  in  the  County  of  Sligo,  on  the  4th 
of  January,  1858.  The  grounds  of  the  demurrer 
were,  that  no  action  was  maintainable  in  this  court 
on  an  Assistant  Barrister's  decree,  but  that  the  de- 
cree should  be  renewed  according  to  the  provisions 
of  the  14  and  15  Vic.  cap.  57.  By  direction  of  the 
court  the  demurrer  was  argued  twice,  but  in  the 
present  report  the  arguments  on  both  occasions  are 
•ombined* 

H.  Browne^  (with  him  Robmson,  Q.  C,)  in  sup- 
port of  the  demurrer. — This  action  is  silogether 
novel,  and  is  against  the  spirit  and  policy  of  the 
Civil  Bill  Act,  (14  ft  15  Vict  c  57.)  By  section 
144  of  the  Civil  Bill  Act,  a  decree  in  the  Civil  Bill 
Court  is  void  at  the  end  of  seven  years,  but  if  this 
action  can  be  supported,  a  plaintiff  who  has  obtained 
a  decree  in  the  Civil  Bill  Court,  has  only  to  bring 
his  action,  on  the  decree  in  this  court,  just  before 
the  seven  years  expire,  obtain  a  judgment,  and  his 


right  is  set  up  for  90  years.  That  was  never  the 
intention  of  the  Legislature  in  passing  the  Civil 
Bill  Act,  inasmuch  as  the  policy  of  that  Act  was  to 
limit  actions  and  to  assist  the  poorer  class  in  the 
reeovery  of  small  debts.  The  policy  of  the  Legis- 
lature in  passing  the  Civil  Bill  Act  was  also  to  pro- 
tect the  goods  and  person  of  the  humbler  classes, 
for  by  section  125  the  wearing  apparel,  bedding, 
tools,  and  implements  of  the  debtor  to  the  value  of 
£5,  wore  protected  from  seizure;  by  sections  147 
and  148,  he  is  protected  from  a  collusive  sale  of  his 
cattle  or  goods,  and  where,  under  the  provisions  of 
the  1 1  &  1 2  Vic.  c  28,  the  person  of  the  debtor  was 
protected  from  arrest  for  any  debt  under  £10,  it 
was  only  by  observing  the  stringent  directions  point- 
ed out  by  the  116th  section  of  the  Civil  Bill  Act, 
that  that  protection  could  be  removed ;  whereas,  if 
the  present  action  lies,  all  these  protective  clauses 
will  be  worthless,  because,  if  the  creditor  can  bring 
his  action  in  the  Superior  Courts  upon  the  decree 
of  the  Inferior  Court,  and  seek  the  sum  due  by  the" 
addition  of  large  costs,  the  debtor  is  deprived  of  the 
protection  afforded  by  the  provisions  of  the  Civil 
Bill  Act,  and  it  becomes  a  nullity.  An  affidavit 
also  is,  under  sections  140-1-2,  a  condition  prece- 
dent to  the  renewal  of  decrees  in  the  Civil  Bill 
Court,  and  if  an  action  will  He  in  the  Superior 
Courts  on  the  decree,  the  defendant  will  loose  the 
protection  afforded  by  this  affidavit  Before  the 
creditor  can  arrest  the  person  of  the  debtor  for  a 
debt  under  £10,  it  is  necessary,  under  the  116th 
section  to  obtain  a  decree  against  his  person,  founded 
on  the  former  decree.  No  action  will  lie  on  this 
second  decree,  and  as  there  is  no  difierence  between 
decrees  in  the  Assistant  Barrister's  Court — by 
analogy  this  action  will  not  lie.  The  remedy  is 
cumulative,  and  sections  86  and  1 1 1  show,  that  a 
party  once  having  gone  into  the  Inferior  Court, 
should  be  confined  to  it,  and  when  a  new  right  and 
a  new  remedy  is  given,  a  party  is  confined  to  the 
remedy  pointed  out  An  action  of  debt  does  not 
lie  on  this  decree,  because  on  the  decree  no  writ 
of  error  or  false  judgment  can  be  brought,  and  there 
is  no  mode  of  trying  whether  the  original  decree  is 
good,  but  the  parties  are  remitted  to  the  Manor 
Court  Shaw  v.  Thompseny  (4  Coke  R.  18  B.) 
And  an  action  in  the  Superior  Courts  should  not  be 
allowed  to  effect  what  cannot  be  effected  in  the  In- 
ferior Court  The  case  of  Austtn  v.  MiUsy  (9  Ex. 
R.  288))  shows  that  negative  words  are  not  neces- 
sary to  take  away  the  right  of  bringing  an  action  in 
the  Superior  Courts  on  a  decree  of  an  Inferior 
Court  [They  cited  Berkely  v.  Elderkiny  (1  EU. 
ft  B.  805) ;  Austen  v.  MiUs,  (9  Ex.  288.)] 

J.  W.  Carlelon  and  P.  J.  Btake,  Q.  C,  contra — 
There  must  be  either  express  words  taking  away 
the  right  to  sue  in  the  Superior  Courts  on  a  decree 
obtained  in  an  Inferior  Court,  or  it  mj^st  be  taken 
away  by  plain  intendment,  and  if  such  be  not  the 
case,  this  action  lies.  There  is  not  a  syllable  in  the 
Irish  Civil  Bill  Act  to  take  away  the  jurisdiction 
of  the  Superior  Courts.  And  the  cases  of  Berkely 
V.  Elderkin,^finA  Austen  v.  MiUs  do  not  apply  to 
the  Irish  Civil  Bill  Act,  though  properly  applicable 
to  the  English  County  Courts  Act  The  decree  iu 
the  County  Courts  in  England  is  not  final,  in  Ire- 
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land  it  is;  therefore,  Btrkely  y.  Elder  kin  id  well 
decided  on  the  English  Act,  but  no  authority  here; 
and  this  was  one  of  the  principal  grounds  on  which 
the  Court  of  Queen's  Bench  decided  that  case.  It 
is  admitted  that  when  a  mere  legal  right  is  created 
and  ft  new  reroedj  given,  that  remedy,  and  that 
alone,  should  be  pursued ;  but  this  case  is  altoge- 
ther clear  of  that  proposition.  The  1 1 2th  section 
of  the  Irish  Civil  Bill  Act  does  not  interfere  with 
the  finality  of  the  decree,  it  only  declares  that  it 
shall  not  be  enforced  except  at  stated  times  and 
amounts,  it  is  dMlum  in  present  solvendutn  in  fu* 
turo ;  the  decree  when  pronounced  is  a  deoiHion  that 
the  sum  is  due,  and  a  power  is  given  to  the  Barrister 
of  regulating  how  it  shall  be  paid.  It  is  not  open 
to  the  defendant  to  question  the  legality  of  the  ori- 
ginal decree,  which  is  final«  and  areuewal  is  obtained 
on  the  former  decree*  [They  cited  Pidmer  v.  Ro- 
binson, (1  I.  C.  L.  R,  a54.)] 

Cur,  ad*  vult, 
April  24.— JACKSON,  J. — The  question  raised  by 
the  demurrer  in  this  case  is,  whether  an  action  of 
debt  can  be  maintained  on  a  decree  of  the  Assistant 
Barrister  in  the  Civil  Bill  Courts  There  are  two 
recent  cases  io  England,  to  which  the  court  has 
been  referred:  they  are  Berkei^  v.  Elder  kin,  (I 
Ellis  &  Black.  806),  and  Austens.  MilU,  (9  Ex. 
U.  28S,)  and  they  appear  to  me  to  be  authorities 
against  the  plaintifi'^s  right  to  sue  in  the  Superior 
Courts,  and  I  feel  myself  bound,  so  long  as  they 
continue  unreversed,  to  follow  their  decision.  No 
doubt,  the  general  rule  is»  that  the  jurisdiction  of 
Superior  Courts  cannot  be  ousted  except  by  special 
enactment  or  necessary  implication,  but,  1  think, 
such  was  intended  by  the  English  statute,  9  &  10 
Vic  c  95,  which  is  equivalent  to  the  Irish  Act  of 
14  &  15  Vic.  c.  57.  Lord  Campbell,  in  giving 
judgment  in  Berkeley  v.  Elderkin,  appears  to  be 
of  opinion  that  it  was  the  intention  of  the  Legisla- 
ture to  limit  the  remedy  on  decrees  of  the  Inferior 
Courts  to  the  remedies  given  by  the  English  County 
Courts  Act,  for  he  says,  "  The  policy  of  the  Act 
was  to  give  an  easy  and  cheap  remedy  for  the  re- 
covery of  small  debts ;  the  intention  of  the  Legis- 
lature will  be  entirely  defeated  if  the  creditor  is  at 
liberty  to  adopt  this  course,  and  when  new  rights 
are  given  with  specific  remedies,  the  remedy  is  con* 
fined  to  those  specifically  given."  Lord  Campbell 
also  re'ies  on  the  100th  section  of  the  English 
County  Courts  Act,  as  preventing  the  judgment  of 
the  County  Court  from  being  final,  and  though 
there  is  a  provision  in  the  Irish  Civil  Bill  Act  lor 
making  the  debt  payable  by  instalments,  yet  the 
Assistant  Barrister  here  cannot  vary  the  decree,  as 
can  be  done  in  England,  for  there  is  no  clause  in 
the  Irish  Act  similar  to  that  contained  in  the  100th 
section  of  the  English  Act.  There  is  another  rea- 
son assigned  by  Lord  Campbell,  viz.,  that  wearing 
apparel  and  implements  of  trade,  to  the  value  of 
five  pounds,  are  protected  from  seizure  under  a  de- 
cree in  the  Inferior  Courts,  but  are  not  so  protected 
from  a  decree  in  the  Superior  Courts.  However, 
I  do  not  think  this  reason  applies  here,  on  account 
of  the  statute  1 1  &  12  Vic.  c.  28,  &  9.  If  this  case 
were  not  governed,  as  in  my  opinion  it  is,  by  the 
decisions  in  the  two  Engli«»h  cases  I  have  referred 


to,  I  am  not  prepared  to  say  I  should  have  come  to 
the  conclusion  I  have  upon  it ;  but  as  I  think  the 
question  raised  there  was  substantially  the  same  as 
the  present,  I  consider  myself  bound  to  follow  those 
cases ;  and  the  cases  of  Hopkins  v.  Freeman,  (13 
M.  &  W.  372,)  Jliason  v.  NichoUsy  (14  M.  &  W. 
118,)  and  Slater  v.  Mackay,  (8  C.  B.  553,)  though 
not  expressly  in  point,  bear  very  much  on  the  pre- 
sent case.  Still,  I  think  the  reasoning  of  Lord 
Campbell  is  very  applicable  to  the  provisions  of 
the  Irish  Act.  The  ofa^t  of  the  Irish  Civil  Bill 
Act  plainly  was  to  provide  a  cheap  remedy  for  the 
recovery  of  small  debts*  The  costs  settled  by  the 
Act  are  small,  a  table  of  the  feet  ia  exposed  in  the 
court-house,  and  the  fee  payable  to  the  sheriff  it 
much  smaller  than  that  payable  in  the  execution  of 
B,/Slen  facias.  Then  I  think  it  was  the  intention  of 
the  Legislature  to  oonfiue  the  remedy  on  decreet 
obtained  in  tbe  Civil  Bill  Court  to  the  remedies 
given  by  the  Act»  for  by  section  140»  decrees  are 
not  to  be  renewed  unless  afiidavits  be  made  of  the 
amount  due$  by  tlie  I42nd  section,  renewals  of  de- 
crees without  uotix^  are  limited  to  a  period  of  two 
years ;  under  the  144th  section,  the  debt  is  abso* 
lutely  extinguished  ailer  six  years,  and  no  renewal 
can  be  made;  by  section  147,  cattle  or  goods  seized 
under  a  civil  biU  decree  cannot  be  driven  more  than 
five  miles  from  the  place  where  they  wercT  taken, 
and  must  be  publicly  sold  between  the  hours  of  ten 
and  four  o'clock,  giving  four  days'  notice,  under  a 
heavy  penalty.  It  appears  to  me  that  these  special 
provisions  furnish  grounds  tor  tbe  argument  that 
those  who  avail  themselves  of  this  cheap  tribunal 
ought  to  abide  by  it,  and  supply  abundant  reasons 
for  the  applicability  of  Lord  CampbeU's  reasoning 
to  the  present  case.  I  therefore  feel  myself  bound 
by  those  cases  of  Berkely  v.  Elderkin  and  Austen 
V.  Mills,  though  did  they  not  appear  in  the  books 
as  I  have  already  stated,  I  should  have  felt  strongly 
inclined  to  overrule  the  demurrer,  though  at  pre- 
sent I  think  it  must  be  allowed. 

Ball,  J. — I  am  free  to  confess  that  at  first  I 
agreed  with  my  Brother  Jackson,  but  I  have  lately, 
upon  consideration,  changed  my  opinion,  and  fuily 
coincide  with  my  Lord  Chief  Justice  in  the  grounds 
upon  which  he  puts  his  judgment.  I  was  under  the 
impression,  until  this  morning,,  that  the  majority  of 
the  court  were  of  opinion  that  the  demurrer  ought 
to  be  overruled,  and  therefore  I  did  not  come  pre* 
pared  to  state  my  reasons  at  length,  which  however 
are  so  similar  to  those  of  the  Chief  Justice  that  I 
do  not  think  it  necessary  to  go  further  than  to  say, 
that  I  fully  coincide  with  him  in  overruling  tliis  <le- 
murrer. 

ToERENS,  J. — I  think  it  necessary,  under  the 
circumstances  of  this  case,  to  state  the  reasons  wiiy 
I  think  this  demurrer  ought  to  be  allowed.  Tfits 
is  an  action  brought  in  a  Superior  Court  upon  a 
judgment  obtained  in  an  Inferior  Court  for  the  bum 
of  £20.  [His  Lordship  then  stated  the  facts  as  aU 
ready  detailed,  and  proceeded.]  The  question 
arises,  whether,  on  the  judgment  of  an  inferior 
Court,  this  court  of  suiierior  jurisdiction  should 
absiract  from  that  Inferior  Court  the  jurisdiction 
which  it  has  enjoyed  for  upwards  of  a  hunUrfd 
years.     The  first  Act  which  gave  a  jurisdiuiiuu  of 
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this  nature  to  an  Inferior  Court  was  passed  io  the 
reign  of  George  U  which  gave  a  jurisdiction  to  a 
small  amount,  and  under  that  Act  the  decision  of 
the  Barrister  was  final,  unless  reversed  on  appeal 
before  the  going  judge  of  assize.  From  that  time 
until  the  passing  of  the  Act  of  the  I4th  and  15th 
of  the  Queen,  there  has  been  an  uniform  declaration 
by  the  Legislature,  confirming  that  jurisdiction,  and 
giving  a  species  of  legislative  protection,  and  I  am 
of  opinion  that  the  jurisdiction  of  the  Superior 
Courts  does  not  interfere  with  that  of  this  Inferior 
Court.  The  preamble  of  the  statute  of  George  I. 
recites  that  it  was  enacted  for  the  ease  of  the  poorer 
subject,  whereby  he  might  escape  the  expense  of 
the  Superior  Courts,  and  therefore  I  think  the  policy 
of  the  code  was  to  give,  by  special  enactment,  to 
the  humble  suitor,  that  protection  from  time  to  time 
which  was  requisite,  and  therefore  to  allow  the  Su- 
perior Courts  to  interfere  would  be  to  negative  the 
policy  of  those  statutes.  In  this  entire  code  of  laws 
there  is  not  a  reference  to  the  Superior  Courts,  and 
therefore,  when  I  find  an  exclusive  code  protecting 
the  humblest  suitor  from  the  inconvenience  of  pro- 
tracted litigation,  and  not  mentioning  the  Superior 
Courts,  I  feel  myself  constrained  to  hold  that  the 
following  up  of  that  policy  by  the  Legislature  puts 
this  code  upon  a  distinct  and  separate  basis,  quite 
apart  from  interference  by  the  judges  of  the  land. 
These  are  the  reasons  which  have  led  me  to  the 
conclusion  I  have  stated  upon  the  policy  of  the  Act ; 
and  now  I  come  to  the  late  special  enactments.  The 
jurisdiction  of  the  Inferior  Court  is  limited,  as  well 
in  the  amount  as  also  in  the  execution.  The  mode 
of  execution  is  limited,  as  stated  by  my  brother 
Jackson,  whereas  the  office  in  the  Superior  Courts 
is  not  so  limited  in  the  mode  of  execution.  The 
144th  section  of  the  Civil  Bill  Act  appears  to  me 
almost  conclusive  on  the  present  case,  and  by  it  no 
decree  or  dismiss  can  be  renewed  at  any  time  after 
six  years,  but  the  debt  and -costs  shall  after  seven 
years  be  absolutely  extinguished,  and  shall  not  be 
capable  of  being  enforced  by  any  proceeding  what- 
soever. Would  not  the  proceeding  contended  for 
here  annul  thai  provision?  Again,  the  I4?tb  sec. 
is  to  the  same  effect.  And  the  1  i  2tb  sec.  enacts 
that  the  Assistant  Barrister,  upon  pronouncing  any 
decree  for  any  sum  of  money,  may  order  the  time 
or  times  when  and  by  what  instalments  the  decree 
shall  be  paid.  The  judge  of  the  County  Court  in 
England  has  an  extended  jurisdiction ;  he  may  make 
an  order  suspending  execution  ;  the  Assistant  Bar- 
rister in  this  country  may  make  the  decree  payable 
by  instalments,  but  he  cannot  vary  it  afterwards  : 
thus  I  think  the  Legislature  intended  a  particular 
code  for  a  particular  purpose.  No  doubt,  some  of 
Lord  Campbell's  reasons  do  not  bear  him  out ;  but 
t)n  the  other  hand,  some  of  the  others  are  valid. 
There  is  also  another  distinction  which  occurs.  In 
some  of  the  early  statutes  the  sheriff  had  a  fee  of 
sixpence  on  an  arrest,  and  also  sixpence  on  levying 
the  goods ;  that,  by  the  subsequent  statute  of  14  & 
15  Vic.  c.  57,  is  changed,  and  the  sheriff's  fee  is 
reduced  to  three  pence  in  the  pound  for  levying  an 
execution,  showing  that  where  proceedings  are 
tHken  in  the  Inferior  Court,  the  suitor  is  mulcted 
only  ill  thret;  pence,  wliereas  in  the  Superior  Courts 
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he  is  obliged  to  pay  a  shilling.  Shall  we  then  wrest 
this  cheap  mode  of  proceeding  from  the  suitor,  and 
mulct  him  to  a  greater  extent?  In  BerkeUy  v. 
Elderkin^  Lord  Campbell  thus  expresses  himself: 
**  But  if  this  action  lies  he  may  be  taken  in  execu- 
tion exactly  as  if  the  creditor  bad  sued  in  the  Su- 
perior Court  in  the  first  instance,  without  availing 
himself  previously  of  the  facilities  given  by  the 
County  Court."  The  other  judges  have  followed 
the  judgment  of  Lord  Campbell  on  principles  which« 
as  I  have  endeavoured  to  show,  apply  to  the  Civil 
Bill  Court  here.  Therefore,  both  on  the  policy  of 
the  Act,  and  from  its  special  provisions,  and  from 
the  anxiety  shown  by  the  Legislature  to  protect  the 
humble  suitor  from  the  power  of  a  monied  man,  I 
am  of  opinion  that  this  demurrer  must  be  allowed. 
Moif  AHAN,  C.  J. — It  is  unfortunate  that  in  this 
case  the  court  has  been  unable  to  come  to  any  de- 
cision. Having  given  this  case  my  most  anxious 
consideration,  the  more  I  considered  the  question  at 
issue  the  more  I  was  confirmed  in  the  opinion  I 
originaUy  formed  upon  it,  though,  at  the  same 
time,  considerably  shaken  by  the  circumstance  that 
the  other  members  of  the  court  differed  with  me  in 
that  opinion.  The  case  is  new  in  this  country,  and 
I  do  not  consider  the  English  authorities  which 
have  been  cited  as  at  all  in  point,  if  they  were,  £ 
should  consider  my  lips  closed,  and  would  feel  my- 
self bound  to  follow  them  just  as  the  oourts  in  Eng- 
land of  co-ordinate  jurisdiction  follow  decisions 
here ;  but  as,  in  my  opinion,  these  cases  are  not 
decisions  in  point,  I  feel  m3'se1f  at  liberty  to  con- 
sider this  question  on  principle.  The  civil  bill 
code  is  not  a  new  one,  having  been  established  for 
more  than  a  century,  and  I  believe  until  lately, 
here,  and  until  these  cases  in  England,  no  one  enter- 
tained a  doubt  that  an  action  could  be  sustained  on 
a  civil  bill  decree  ;  and  I  am  borne  out  in  this  opi- 
nion by  the  case  of  Palmer  v.  Rohinsony  (1  Ir.  C. 
L.  R.  854.)  There  the  demurrer  was  taken,  not 
because  the  action  would  not  lie,  but  because  some 
special  matters  were  not  stated  which  ought  to  have 
been,  and  the  court  overruled  the  demurrer  and 
gave  judgment  for  the  plaintiff.  However,  I  do 
not  consider  that  case  as  a  conclusive  authority, 
because  the  attention  of  the  court  was  not  directed 
to  the  Act  of  Parliament,  but  only  as  showing  that 
a  general  impression  existed  that  an  action  would 
lie  on  a  judgment  in  the  Civil  Bill  Court.  Now 
what  was  the  foundation  of  the  opinion  that  an  ac- 
tion of  debt  would  lie  on  a  decree  of  the  Assistant 
Barrister's  Court  ?  It  was  this,  that  it  is  a  general 
rule  of  the  English  law  that  an  action  will  lie  to  re- 
cover a  debt  in  any  of  Her  Miyesty's  Superior 
Courts  of  Law.  There  is  a  recent  case  of  fViUiaitis 
V.  Jonest  (ldM.&  W.  628,)  in  which  this  principle  is 
so  clearly  laid  down  that  1  think  it  right  to  refer  to  it. 
In  that  case  the  court  was  of  opinion  that  when  a 
debt  was  created  by  the  judgment  of  a  competent 
court  an  action  of  debt  for  its  recovery  would  lie 
in  the  Superior  Courts,  and  the  demurrer  in  that 
case  was  because  the  Inferior  Court  was  not  a  court 
of  record,  and  there  the  Chief  Baron  sa^s: — **  It 
appears  to  me  that  our  judgment  must  be  for  the 
plaintiff.  There  are  two  questions  for  our  consider- 
alion:  first,  whether  un  action  of  debt  will  lie  upon 
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the  jndgmeot  of  an  Inferior  Court  not  of  record  ; 
teoondly,  whether  enoogh  is  stated  on  this  declara- 
tion to  shor  that  the  oonrt  below  bad  jurisdiction* 
As  to  the  first  point  Mr.  Pearson  appeared  almost 
to  concede  that  as»ump$ii  would  He;  and  if  so  tMi 

will  certainly  lie  also It  is  plain  that,  on  prin* 

ciple,  au  action  of  debt  will  lie  opon  the  jadgment 
of  a  competent  oonrt,  whether  of  record  or  not  of 
record.  Where  a  party  has  recovered  a  som  of 
money  by  the  judgment  of  a  court  of  competent 
jorisdiction  a  debt  is  created  which  may  be  enforced 
by  an  action  of  debt  in  the  Superior  Courts." 
Parlce,  B.  said :— "  The  principle  on  which  this 
action  is  founded  is,  that  where  a  conrt  of  compe« 
tent  jurisdiction  has  adjudicated  «  certain  sum  to  be 
due  from  one  person  to  another,  a  legal  obligation 
arises  to  pay  that  sum  on  which  an  action  of  debt 
to  enforce  the  judgment  may  be  maintained.  It  is 
In  this  way  that  the  judgments  of  foreign  and  colo- 
nial courts  are  supported  and  enforced,  and  the 
same  rule  applies  to  Inferior  Courts  in  this  country 
and  applies  equally  whether  they  be  courts  of  re- 
cord or  not.  That  the  present  objection  has  not 
been  taken  in  similar  cases  heretofore  may  not  be  a 
very  strong  argument,  and  yet  is  entitled  to  con- 
siderable weight,  when  »t  is  considered  how  obvious 
the  objection  is.**  Now  I  am  of  opinion  that  that 
case,  and  the  cases  referred  to  in  It,  estabtish,  be- 
yond a  donbt»  that,  prima  Jhde,  when  any  court 
of  justice  has  jurisdiction  to  determine  the  etistence 
of  a  debt  it  has  also  jorisdictton  to  pronounce  a  de* 
cree.  Then  it  is  said  that  the  eases  In  England, 
independently  of  the  particular  provisions  of  the 
Civil  Bill  Act,  are  decisions  upon  an  analogous 
statute  in  England,  and  therefore  bind  us  here. 
These  cases  are  two  in  numl>er,  but  the  late  case 
in  the  Court  of  Exchequer  was  decided  on  the  au- 
thority of  the  ease  in  the  Queen's  Bench,  in  accord- 
ance with  an  established  rule  in  England,  that  what 
has  been  decided  in  one  court  is  followed  by  the 
others,  and  that  is  a  very  proper  rule.  Therefore, 
it  is  necessary  for  us  to-  condstder  what  are  the 
grounds  of  the  dedsion  in  the  Court  of  Queen's 
Bench.  In  that  case  Lord  Campbell  felt  himself 
constrained  to  show,  either  by  express  enactment 
or  necessary  intendment,  that  the  intention  of  the 
Legislature  was  to  confine  the  remedy  on  the  judg- 
ments of  courts  constituted  under  the  Civil  Bill  Act 
to  the  remedies  specifically  provided  in  that  Act ; 
but  he  says,  that  he  is  clearly  of  opinion  that,  prima 
fade,  an  action  can  be  maintained  on  the  judgment 
of  any  court  of  competent  jurisdiction ;  and  he  then 
proceeds  to  point  out  the  special  reasons  why  the 
jurisdiction  of  the  Superior  Court  is  taken  away, 
viz.,  the  policy  of  the  Act — the  intention  of  the 
Legislature  to  provide  a  cheap  remedy  for  the  re- 
covery of  small  debts,  and  so  on.  No  doubt  such 
was  the  policy  of  the  Act;  but  that  policy  was  as 
much  for  the  benefit  of  the  plaintiff  and  more,  as 
of  the  defendant,  and  I  am  strengthened  in  this 
view  by  the  fact  that  though  the  Aot  enables  the 
plaintiff  to  resort  to  the  court  of  inferior  jurisdic- 
tion, still  it  does  not  oblige  him  to  do  so.  Lord 
Campbell  also  says,  **  that  if  the  creditor  does  not 
make  use  of  the  machinery  of  the  Inferior  Court 
the  policy  of  the  Act  would  be  defeated.     I  do  not 


'  agree  to  that,  for  the  plahitiff  may  proceed  in  the 
Superior  Courts  and  not  go  to  the  Civil  Bill  Court 
at  all.  Then  with  reference  to  the  protection  af- 
j  forded  to  the  defendant's  wearing  apparel,  tools 
and  implements  under  £5,  I  say  it  is  a  mistake  to 
suppose  that  would  be  lost,  because  Uiat  is  a  gene- 
ral protection  given  to  all  debtors,  whether  sued  in 
a  Superior  or  Inferior  Court,  and,  therefore,  no 
argument  can  be  based  upon  that,  and  I  have  no 
dcmbtif  Lord  Campbell's  attentloo  had  been  drawn 
to  that  fact,  his  opinion  would  have  been  influenced 
by  it.  Then  as  to  the  Imprisonment  of  the  dd)tor'8 
person  fbr  only  forty  days,  that  is  a  mistake,  or* 
at  least,  it  does  net  apply  to  this  country,  for  before 
this  Ct^l  Bill  Act  there  was  no  execution  issued 
against  the  person  of  the  debtor  when  the  debt  was 
onder  £10,  except  in  cases  where  you  could  show 
that  he  was  poasessed  of  property  sufficient  to  dis- 
charge the  debt.  Therefore,  that  does  not  appear 
to'  be  any  argument  why  an  action  should  not  be 
maintainable  here.  '  Now  with  reference  to  analo- 

foQM  decisions  on  Manor  Court  decrees,  is  not  the 
ecree  In  the  case  of  WilHams  v.  Jones  a  decision 
that  an  action  of  debt  will  lie  on  the  decree  of  a 
Manor  Court,  and  is  the  Inferior  Court,  though 
a  Court  of  Record,  to  be  different  from  all 
others?  Now,  so  much  for  two  of  three  of 
the  reasons  given  by  I.iord  Campbell.  The  third 
is,  and  in  it  I  perfectly  concur,  that  from  the 
nature  of  the  Civil  Bill  Act  in  England  the  decree 
is  never  final,  for  the  judge  can  rescind  or  alter  any 
or<kr  he  has  previously  made  against  the  defendant* 
he  can  extend  the  time  for  payment  of  the  debts, 
and  make  it  payable  by  instalments ;  and  therefore, 
I  can  well  understand  why  an  action  of  debt  in  a 
Superior  Court  in  England  will  not  lie,  and  this  is 
really  the  only  reason  to  support  Lord  Campbell's 
judgment,  but  no  such  reason  exists  in  this  country. 
For,  though  an  Assistant  Barrister  can  make  a  de- 
cree payable  by  instalments,  yet  the  Act  provides 
that  such  decree  is  not  to  issue  until  default  is  made 
in  the  payment  of  some  instalment,  and  then  judg- 
ment issues  for  the  whole  or  for  the  balance  due, 
and  it  Is  as  much  a  decree  for  the  balance  as  if  it  had 
originally  been  a  decree  for  that  sum ;  and  there- 
fore, that  reason,  whidh  was  one  of  those  on  which 
the  judgment  of  the  Comte  in  England  was  based, 
and  which  I  think  is  the  oolyTalid  oae»does  not  in 
my  opinion  apply  in  this  country.  Now,  I  come  to 
consider  the  question  whether  there  are  any  provi- 
sions in  the  Irish  Civil  Bill  Act  which  contain  any 
reason  that  wonld  lead  to  the  conclusion  that  an 
action  of  debt  on  a  decree  in  a  Civil  Bill  Court, 
wmrid  not  lie  in  the  Superior  Courts.  What  then 
are  the  prorisiona  In  the  Civil  Bill  Act  that  are  in- 
consistent with  such  a  proceeding  in  the  Superior 
Courts.  FirtfUp,  as  to  the  doing  away  with  or  frus- 
trating the  object  of  the  Act.  If  I  be  right  that 
the  principal  policy  of  the  Act  was  as  much  or  more 
for  the  benefit  of  the  plaintiff  as  of  the  defendant, 
then  it  appears  to  me  that  where  the  plaintiff  does 
sue  in  the  Civil  Bill  Court,  his  decree  is  only  good 
against  the  personal  property  of  the  debtor,  and  I 
think  it  would  be  a  denial  of  justice  to  say,  that  in  a 
case  where  tiie  debtor's  person  or  goods  cannot  be 
got  at,  that,  therefore,  tlie  debt  is  to  be  irrecovera- 
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ble  because  the  creditor  is  prevented  from  soing  in 
the  Superior  Courts,  and  in  that  way  make  the  debt 
a  charge  upon  the  debtor's  lands.    The  second  rea- 
son adduced  for  this  action  not  being  maintainable 
IS,  the  nature  of  the  execution  ;  because  the  cattle 
of  the  debtor  cannot  be  driven  more  than  five  miles 
from  the  place  where  they  were  taken,  and  because 
there  must  be  four  days' notice  given  of  the  sale,  and 
a  certain  sum  only  charged  for  the  bailiff's  expenses; 
Now,  it  appears  to  me  that  all  these  provisions  were 
introduced,  not  for  the  ease  of  the  debtor,  boib  to 
prevent  the  process  of  the  court  from  being  abused, 
and  because  the  sheriff  is  bound  to  grant  a  special 
warrant,  and  is  not  therefore  responsible  for  the 
execution  of  the  decree.    I  think  there  was  a  case 
recently  decided  in  this  court  wbich  bears  upon  tbe 
present,  I  allude  to  the  case  of  Broph^  v»  Ihiand^ 
(see  if^frof)  there  a  judgment  had  been  obtained 
in  the  Court  of  Exchequer  for  the  sum  of  £0,  and 
the  plaintiff  being  unable  to  make  thie  judgment 
available  againstthe  person  of  thedefendant,  brought 
his  action  in  this  court,  avowedly  for  the  purpose  of 
getting  a  judgment  for  both  debt  and  costs,  in  or* 
der  to  arrest  tbe  defendant's  pevson,  the  defendanir 
bad  pleaded  that  the  aam  sought  to  be  reooveied* 
was  under  £10,  there  waa.a  demurrer  to  that  de> 
fence,  and  on  the  argument  we  were  referred  to 
several  English  cases,  viz. ;  Bapkuu  v.  Frmman^ 
(13  Mees.  k  W.  372,)  and  Moim^  r.  NichoUif  ^14 
Mees.  &  W«  1 18,)  where  the  court  held  tbe  aetion 
lay.    In  Slai^  y.  Maekof^,  (8  C.  a  553,)  the  party 
went  further,  and  asked  for  the  coats  ineorred  in 
bringing  an  action  upon  the  judgment^  because  the 
defendant  laughed  at  the  plaintifiv  who  was  unable 
to  arrest  his  person,  as  the^  debt .  was  under  £20, 
and  the  defendant  lived  in  furnished  lodgings,  and 
there  the  court  gave  the  costs  of  that  action.   Now, 
although  these  cases  are  not  in  point,  still  they  fur- 
nish a  very  strong  analogy,  for  I  do  not  think  that, 
in  deciding  an  alMtract  questiooya  eourt  is  justified 
in  assuming  that  the  plaintiff,  by  proceeding  in  the 
Superior  Courts,  is  acting  from  improper  motives 
or  for  tbe  purpose  of  .oppression;  buty  rather  that 
he  is  acting  so  because  be  finds  that  her  baa  ex* 
hausted  the  process  of  the  Inferior  Couft  without 
having  recovered  bis  demaod.    The  other  reason, 
which  was  strongly  pressed,  and  which  influenced 
my  brother  Torrens,  viz.;  that  the  Civil  Bill  Act 
contains  certain  provisions  for  the  renewal  of  the* 
decree,  that  is,  for  two  years  without  notice,  and 
after  that  on  notice,  and  also  an  express  declara- 
tion that  in  no  oase  shall  *it  be  renewed  a^r  six 
years ;  but  so  far  from  that  being  a  ground  why 
tbe  action  should  not  lie^  it  is  in  my  mind  an  arga* 
ment  the  other  way,  because  it  would  amount  to  a 
denial  of  justice  to  say  that  because  a  debtor  has  no 
property  or  keeps  out  of  the  way  for  six  years,  by 
which  he  could  therefore  elude  the  debt  altogether ; 
and  the  same  result  would  happen  in  the  caseof  a  de- 
cree against  an  heir-at-law  ;  therefore,  unless  an  ac- 
tion in  the  Superior  Court  was  maintainable  on  a  ci- 
vil bill  decree,  there  would  be  no  mode  of  keeping  the 
debt  alive.     There  is  also  another  answer  to  that 
argument,  and  it  is  this.  .  It  never  was  doubted, 
that  in  certain  cases,  a  civil  bill  could  be  brought  on 
a  civil  decree,  and  it  has  been  stated  that  the  As- 


sistant Barristers  have  made  a  rule  on  this  sub- 
ject, and  there  can  be  no  doubt  that  these  rules  arw 


founded  on  the  supposition  that  such  a  jurisdiction 
existed.  If  this  be  tbe  case,  it  poU  an  end  to  the 
seven  years  limitation,  for  if  a  civil  bill  be  brought 
on  a  civil  bill  decree  six  years  old,  as  soon  as  the 
plaintiff  gets  a  new  decree  he  has  six  years  more  to 
run,  by  which  the  debt  is  kept  alive,  aiid  he  thus  can 
go  on  renewing  ad  infiniiwm*  I  do  not  think  that 
any  of  the  otlwr  provisions  of  the  Act  are  suffici- 
ently strong  te  deprive  the  Superior  Courta  of  their 
general  jurisdiction  where  a  debt  exists.  The  only 
question  whioh  now  remains  is,  what  is  to  be  done 
in  this  case;  of  course  there  can  be  no  judgment,  aa 
the  membeni  of  the  court  are  divided  in  their  opi-t 
niotts  and  the  rule  will  therefore  be,  that  tbe  re* 
cord  stand* 


Bropbt  V,  BoLAND. — April  17,  1855. 

AcHon  on  a  judgment — I  \  Sf  \^  Ftc,  cap,  28, 
88,  1,  4,  5. 

An  Qctimi^  may  be  maitMmkl  in  the  Smptrior 
Courts  on  a  judgment  aUhfOugh  th§  avumni  rf 
the  judgment  nwiy  be  ieae  Aan  £10,  exeUuive  of 
coitif  notwiiketanding  ike  prmmkme  ^  11  i^  12 
ViCft  cap.  28,  acMcA  prevent  a  pkamliff  from  ar-* 
reetitig  a  d^mdemt for  a  eum  not  exceeding  £\0f^ 
exeluewe  of  coetSf  unlees  by  ike  order  of  an  Ae^ 
eietant  JBan^teter^  obiemmd  om  a  eMi  bSU  cmUing 
on  the  defendaeU  to  ekoeo  cauee  why  prooeee  ofar* 
rest  ikouid  i8ot  iMeue  agamet  him. 

Demubreb  to  a  defence.  A  judgment  had  been 
recovered  in  a  former  action  in  tbe  Court  of  Ex« 
chequer  against  the  present  defendant  for  a  sum  of 
£9,  and  costs.  No  execution  had  ever  issued  on 
^is  judgment.  The  plaintiff  conceived  that  it 
would  bo  uselesi  to  issue  a  JietH  facioMf  as  the  de- 
fendant had  no  goods,  and  the  Imprisonment  for 
Debt  Act,  (11  &  12  Vie,  cap.  28,  s.  1,)  prevented 
any  arrest  for  debt  in  Irelaiid  unless  the  sum  due 
should  exceed  £10,  esclusive  of  costs.  It  was  ad- 
mitted In  argiiment  that  the  object  of  the  plaintiff, 
in  bringing  the  present  action,  was  to  convert  the 
costs  of  the  former  action  into  a  debt,  and  thus  to 
recover  a  judgment  for  a  sum  exceeding  £10,  ex- 
clusive of  tmtaj  uiider  wliicb  a  capias  ad  satisfaci" 
endum  might  issue.  To  this  the  defendant  pleaded 
that  the  amount  of  the  judgment  was  for  £9,  ex- 
clusive of  costs,  and  that  therefore  he  defended  the 
action.*  The  defence  relied  on  was,  that  the  plain- 
tiff's remedy  was  exclusively  confined  to  the  course 
pointed  out  in  section  4  of  1 1  &  12  Via,  chap.  28, 
which  permits  a  plaintiff,  who  has  recovered  a  judg- 
ment for  a  sum  under  £10,  exclusive  of  costs,  to  is- 
sue a  civil  bill  of  the  Assistant  Barrister's  Court, 
calling  on  the  defendant  to  show  cause  why  process 
of  arrest  should  not  issue  against  him.  To  this  de- 
fence the  plaintiff  demurred. 

*  A  motion  bad  been  made  by  tbe  plaintiff  to  set  aside 
the  defence  as  embarrassing,  but,  when  the  object  of  the 
plea  was  ascirtained,  the  court  refused  to  set  aside  the  de- 
fence, leaving  the  plaintiff  to  his  deoittrrer. 
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Exham  for  the  plaintiff.— The  English  enact- 
ment, analogous  to  section  1  of  1 1  &  12  Vic.  c  28, 
is  to  be  found  in  section  57  of  the  English  Insol- 
vent Debtors'  Act,  (7  &  8  Vic,  cap.  96,)  the  only 
material  difference  being,  that  the  sum  for  which 
the  arrest  is  made  must  exceed  £20,  exclu- 
sive of  costs,  and  not  £10,  as  in  Ireland.  Since 
these  Acts  were  passed  there  have  been  several 
oases  where  defendants  opposed  plaintiffs  who  sued 
on  judgments.  In  Hopkins  v.  Freeman^  (13  Mee. 
Sr  W.  872,)  a  motion  was  made  to  set  aside  pro- 
ceedings commenced  on  a  judgment  for  a  sum 
which,  exclusive  of  costs,  was  less  than  £20,  but 
which,  inclusive  of  costs,  exceeded  £20.  The  court 
refused  the  motion,  saying  that  the  defendant  should 
wait  until  he  was  taken  in  execution,  and  that  even 
then  they  might  not  consider  him  entitled  to  relief. 
Id  the  next  case  the  court  went  still  further — Ma- 
9on  V.  NichoUi,  (14  Mee.  &  W.  118,)  for  there  the 
defendant  was  actually  taken  in  execution,  and  a 
motion  to  discharge  him  was  refused.  I  admit  that 
generally  no  costs  are  given  on  the  second  action, 
as  43  Geo.  3,  cap.  48,  s.  4,  takes  them  away  unless 
the  court  or  a  judge  certifies ;  but  costs  have  been 
given  wherever  the  execution  against  the  goods  has 
been  fruitless. — AnotiymovMy  (I  Ir.  Law  Rec.,  o.  8., 
212,  C.P.);  Dowet'  v.  KeUy,  (3  Ir.  Law  Rea,  o.e., 
272,  C.P.);  and  where  the  defendant  held  an  ap^ 
pointment  in  a  public  office,  and  lived  in  furnished 
lodgings,  the  costs  of  the  trial  in  the  second  action 
were  granted.^^io^^  v.  Mackay^  (8  C.  B.  553.) 
It  has  been  objected  that  sections  4  and  5  of  1 1  & 
12  Vic,  cap.  28,  show  that  the  proper  course  is  by 
civil  bill,  but  the  Act  for  the  Recovery  of  Sn>all 
Debts  in  England  contained  a  similar  provision,  (s. 
99  of  9  &  10  Vic,  c.  95,)  and  it  was  in  force  when 
Slater  v.  Mackay  was  decided. 

O'Donokoe  for  the  defendant. — There  are  many 
exceptions  to  the  general  rule  that  an  action  will 
lie  on  a  judgment,  decree,  or  order,  as,  for  instance, 
decrees  of  Courts  of  Equity  and  interlocutory  or- 
ders. There  are  two  ca^ es  in  the  English  courts 
of  actions  brought  on  decrees  of  County  Courts, 
and  the  reasons  given  in  them  are  very  applicable 
heTe.^Berktley  v.  Elderkin,  (1  Ell.  k  Bl.  805) ; 
Austin  V.  Milisy  (2  Eng.  Common  Law  Rep.  411.) 
In  these  two  cases  the  decision  was,  that  an  action 
would  not  lie  in  the  Superior  Courts  on  a  County 
Court  decree,  and  that  decision  was  founded  on 
the  policy  of  the  County  Courts'  Act,  which  was 
the  same  as  that  of  the  Imprisonment  for  Debt 
Act.  In  the  latter  Act  there  is  no  general  power 
of  arresting  a  defendant  where  the  debt  is  under 
£10.  There  must  first  be  an  inquiry,  and  section 
5  specifies  cases  where  the  defendant  has  been 
guilty  of  fraud,  and  points  out  the  punishment  for 
it.  No  arrest  is  allowed  unless  where  fraud  is  pro- 
ved, or  where  it  is  shown  that  the  defendant  has 
the  means  of  paying.  The  cases  cited  on  the  other 
side  are  not  applicable ;  they  were  applications  to 
stay  proceedings.  [^Monahan^  C«/.--Yes;  but  in 
cases  where  it  appeared  on  the  face  of  them  that 
the  original  judgments  were  for  suras  under  £20.] 
In  those  cases  the  objection  was  not  by  demurrer, 
and  did  not  appear  on  the  record ;  but  in  Berkeley 
y.EUerkin,  (I  Ell.  k  Bl.  805,)  the  objection  was  i 


taken  by  demurrer,  and  was  allowed.  That  case 
was  followed  in  Austin  v.  3fills.  [^Monakan,  C.  J, 
— In  Austin  v.  Mills  the  Court  of  Exchequer  con- 
curred in  the  decision  of  the  Queen's  Bench,  Imt 
they  did  not  acquiesce  in  the  reasons  for  that  deci* 
sion.  That  was  on  account  of  the  rule  adopted  by 
the  English  courts  to  be  bound  by  the  decisions  of 
each  other  until  reversed.  The  judge  of  the  Eng- 
lish County  Court  can  at  all  times  order  a  payment 
by  instalments,  and  he  may  postpone  payment  upon 
an  appliootion  made  at  any  time ;  but  the  Assist- 
ant Barrister  cannot  do  so  here.  His  decree  in  the 
first  instance  may  appoint  a  mode  of  payment,  buty 
when  once .  pronounced,  he  has  no  further  control 
over  it  That  difference  alone  would  satisfy  me 
that  decisions  on  the  peculiarities  of  County  Court 
decrees  are  not  in  point  here.]  But  where  a  pe- 
nalty IS  given  to  be  sued  for  in  a  particular  waj, 
that  has  been  held  to  oust  the  jurisdiction  of  the 
Superior  Courts^— CialM  qui  tarn  v.  Knight^  (3  T. 
R.  442.) 

Pbb  Curiam. — We  have  no  doubt  that  this  action 
is  properly  maintainable.  The  general  rule  is,  that 
where  a  debt  is  established  by  the  judgment  of  a 
court  of  competent  jurisdiction,  the  plaintiff  may  re- 
cover on  that  judgmeut  in  the  Superior  Courts,  and 
that  is  so  whether  the  judgment  was  originally  re- 
covered in  a  court  of  inferior  or  equal  jurisdiction. 
It  also  holds  whether  the  claim  is  for  a  precedent 
debt  alone,  or  for  debt  and  costs.  The  Legisla- 
ture has  interposed,  and  where  the  debt  does  not 
exceed  £10,  exclusive  of  costs,  no  execution  can  be 
issued  against  the  person,  except  the  plaintiff  can 
satisfy  the  Assistant  Barrister  that  there  is  a  pro- 
per ground  for  it.  There  are  express  decisions  in 
England  on  the  pmnt,  and  there  is  nothing  to  pre- 
vent the  action  being  brought,  as  the  costs  are  ac- 
tually a  debt.  In  the  first  case  cited — Hopkins  v. 
i^re«man— the  defendant  had  not  been  arrested, 
and  the  court  refused  to  stay  the  proceedings,  but 
allowed  him  to  make  an  application  for  his  dis- 
charge whenever  he  should  be  arrested.  In  the 
second  case— Ifason  v.  NichoUs — where  a  defend- 
ant was  actually  arrested,  they  refused  to  discharge 
him,  stating  that  a  creditor  clearly  had  a  right,  not- 
withstanding the  Act,  (7  &  8  Vic,  c.  96,  s.  57,)  to 
bring  an  action  on  the  judgment  in  the  former 
action,  taking  his  risk  of  losing  his  costs  of  the  se- 
cond action,  which  the  court  were  not  in  the  habit 
of  giving ;  but  the  Court  of  Common  Pleas  went 
still  further  in  Slater  v.  Mackay^  for  there  they  gave 
the  costs  of  the  second  action.  The  cases  cited  by 
the  counsel  for  the  defendant  are  of  a  different  na- 
ture, as  the  judgment  of  the  County  Court  is  not 
final  in  iu  nature  until  actually  paid  off,  for  until 
then  the  judge  of  the  County  Court  has  a  power 
over  it. 

Demurrer  allowed,* 

*  A  motion  was  subsequently  made  by  the  plaintiff  for 
coats  under  section  4  of  43  Geo.  3,  chapter  4d,  which  was 
granted. 
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COURT  OF  CHANCERY, 

[Reported by  BscHfiS  L.Flemiiio,  Eaq.  Barristor-at-Law.J 

WiLCOCKS  V.  Hannyngton. — May  7,  9. 

Powei*  —  Appointment  —  Declaration  of  trust  — 
Equitable  charge — Nadom  pactam — Consider- 
aiton-^Separate  esUUe — Feme  corert. 
An  esiaie  was  settfed  upon  trust  for  the  stparaie  use 
of  a  married  woman^  «  or  jhr  such  o^ker  person 
or  persons  as  she  shally  by  anu  writing  under  her 
hand,  direct  or  appoint."     Her  kueband^  hewing 
incurred  debts^  and  borrowed  tAe  sum  of  £500, 
gaffe  his  bond  and  wa^^ani  ef  attorney  for  the 
penal  sum  of  £1000,  cmditiomed  for  the  payment 
of  £500  and  interest^  which  bond  urns  edso  signed 
by  his  wife^and  the  latter  gave  to  her  husban^scre* 
ditor  aguaranteein  theftdlowingwords  t^^My  dear 
Sir—''  You  hold  a  bond,  dated  August,  1841,/or 
£500  sterling,  sigtiedby  my  husband,  T.  K.  Han^ 
nvngton,  and  myself.  I  hold  myse^aceountmble  for 
tie  ptnfment  of  tkie  bend,  with  interest  at  6  per 
centum,  against  the  lands  of,  Sfc.^  and  should  Mr. 
Hannyngton  diet  or  should  I  die,  my  son^  Jas. 
C.  HannyngUm,  whom  I  home  mesde  my  Imr, 
shall  hold  himself  aoeowttakle  to  you  for  the 
ammtnt  of  the  bond  of  £500»  a$ui  cause  you  to 
be  paid,  retaining  you,  or,  in  the  event  ^  your 
death,  your  son,  J.  C.  fViloooks,  as  agent  to  the 
lands  of  Sfc^  U9ttii  said  bond  be  discharged:* 
Held,  to  be  a  valid  deelaration  of  trust  sufident 
to  chnrge  the  eeparate  eetmtem 
Thk  respondent  in  this  ease,  the  widow  of  Thomas 
Knox  Hannyngton,  deeeased,  was^  inaAnghks  Vd^ 
lime,  entitled  fbr  Iter  sole  and  separate  use  le  eer- 
tain  lands  in  tlie  County  of  Tyrone,  free  ih>m  tin 
eootrol  orliabBlty  of  tier  husband,  and  possessed 
lull  power  and  aothority  to  incamber  and  charge 
thera  daring  his  lifetime.     These  lauds  were,  dur- 
ing the  lifetime  of  her  husband,  vested  for  her  sepa« 
rate  use  in  a  trustee,  who>  after  his  decease,  re-oon- 
Teyed  the  lands  to  the  respondent,  and  she  subse- 
quently in  the  year  1850  obtained  ftxrai  the  Eoeie- 
siasUeal  Commissioners  a  eonveyanoe  of  the  lands 
in  fee  simple.    The  husband  of'  the  ivspMident, 
having  been  In  embarrassed  eh«uniUa«es^  obtaia- 
ed  a  loan  of  £500  from  George  Wlleoelnr  «bo 
agreed  to  take  his  bond,  with  wcvrailt  of  attorney, 
(signed  also  by  the  respondent,)  for  ooBfbseing  ju^- 
nent  in  the  penal  sum  of  £1,000,  oondiUooed  for 
the  payment  of  £500,  with  interest  at  9  par  eeos.; 
together  with  a  guarantee-from  the  respondent  that 
the  debt  of  £600  should  be  charged  upon  the  laads 
held  in  trust  for  her  separate  use.    The  letter  was 
as  fbltows : — 

"  Noi^.  13,  1 841 .  Dunganooa  Castle^ 
*<  My  dear  Sir^Yoo  hold  a  bond,  dafad  Aug. 
1841,  for  £500  sterlftog,  sighed  by  my  husband, 
Thos.  Knox  Hannyngton,  ami  myself.  1  hold  my- 
self accountable  for  the  payment  of  this  bond,  with 
interest  at  6  per  centum,  against  the  lands  of  Do- 
naghendry,*  (and  the  other  lands  limited  to  her 
separate  use,)  "and  should  Mr.  Hannyngton  die,  or 
should  I  die,  my  son,  James  Caolfield  Hannyngton, 
wiio'm  1  have  made  my  heir,  shall  hold  himself  ac- 
ceunta|}le  to  you  for  the  amount  of  this  bond  of 


£500  sterling,  and  cause  you  to  be  paid,  retaining 
you,  or,  in  the  event  of  your  death,  your  son,  J.  C. 
Wilcocks,  as  agent  to  the  lands  of  Oonaghendry 
until  said  bond  be  discharged. 

"  Yours  sincerely, 

<*  E  G.  Hannyngton. 
**  To  George  Wilcocks,  Esq." 
Judgment  was  entered  against  T.  K.  Hannyngton, 
upon  the  above  warrant  of  attorney,  as  of  Hilary 
Term,  1842,  but  George  Wilcocks,  having  made 
further  advaoces  of  money  to  T.  K.  Hannyngton, 
and  being  desirous  also  of  obtaining  further  secu* 
rity  for  the  loan  of  £500,  an  assignment  was  exe* 
cuted  by  the  latter  to  George  Wilcocks  of  certain 
lands  in  the  County  of  Tyrone  held  under  a  renew- 
able lease,  and  producing  a  small  annual  rent,  and 
he  also  assigned  to  him  the  furniture  and  chattel  pro- 
perty in  Dungaanon  Castle.  The  respondent  and 
her  husband  having  subsequently  left  Ireland,  an 
application  was  made  to  Geo.  Wilcocks,  (who  had 
entered  into  possession  of  the  lands  assigned  to 
him  by  T.  K.  Hannyngton,  but  had  not  taken  pos- 
session of  the  furniture,)  by  their  agent  to  permit 
the  fumitare  and  chattels  to  be  sold  for  their  be- 
nefit, with  an  undertaking,  in  case  he  would  give 
such  permission,  to  pay  to  him  the  balance  due  by 
T.  iL  Hannyngton  up  to  the  time  of  bis  appoint* 
ment  as  agent.  George  Wilcocks  having  given 
permission  to  tliat  effect,  the  furniture  was  sold, 
but  the  debt  was  not  pai4  to  Geo.  Wilcocks,  who, 
in  addition  to  the  bond  debt  of  £500,  ^lso  claimed 
the  sum  of  £266  for  advances  made  to  the  respon- 
dent and  her  haabandi  though  £260  was  tendered 
to  him  in  discharge  of  the  latter  debt.  T.  K.  Han- 
nyngton died  about  the  year  1850,  and  the  respon- 
dent, residing  abroad,  had  lately  presented  a  peti- 
tion for  the  sale  of  the  lands  settled  to  her  separate 
use,  in  the  schedule  of  incumbrances  annexed  to 
which  the  bond  ^ebt  of  £500  was  not  included. 
The  petition  alleged  that  the  respondent,  during  her 
husband's  lifetime,  had  transacted  busigess  in  respect 
of  the  lands  limited  to  her  separate  use,  as  if  she  had 
beeu  a  feme  sole,  atatiug  that  there  was  now  due 
to  petitioner  a  gro<s  sum  of  £945  (including  the 
boad  debt  of  £500)  at  foot  of  the  above  demands, 
pfttyed  fbr  an  aooount,  and  a  decree  that  the  above 
sum  WAS  charged  upon  the  separate  estate  of  the 
respoadent.  The  respondent  allied  in  her  affi- 
davit that  no  oonsideraUon  had  passed  from  Geo^ 
Wilcocks  to  her  on  account  of  the  alleged  security 
given  for  her  husbands  debt;  and  that  the  bond 
was  passed  to  secure  a  debt  contracted  long  be- 
fore, to  which  the  respondent  was  not  privy, 
the  fisst  time  when  she  was  aware  of  it  being 
when  she  executed  the  bond,  and  claiming  aa 
accoanft  against  the  peMtioner  for  the  rents,  kc, 
f^ieeived  by  him  ;  that  her  husband  was  not  autho- 
rised to  dispose  of  the  fumitare,  &c,  for  any  other 
purpose  than  the  payment  of  the  bond  debt  of 
£500,  and  insisted  that  the  petitioner,  as  executor 
of  George  Wilcocks,  having  neglected  to  enforce 
his  security  against  her  husband  as  principal,  had 
dischar^  her  from  liability,  she  being  now  in  the 
position  of  surety.  The  esUte  which  the  petitioner 
sought  to  charge  in  this  case  had  been  conveyed  to 
trustees,  subject  to  certain  uses,  in  the  following 
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terms — "  for  the  sole  and  separate  use  and  benefit 
of  the  said  E.  A.  Hannyngton,"  (the  respondent,) 
"  her  heirs,  executors,  administrators,  and  assigns, 
without  being  subject  or  liable  to  the  control,  debts, 
or  engagements  of  the  said  Thomas  K.  Hannyng- 
ton,  her  present  husband,  or  unto  or  for  such  other 
person  or  persons  as  she  or  they  shall  by  any  writ- 
ing  under  her  or  their  hand  or  respective  hands  di- 
rect or  appoint."  This  case  had  been  previously 
argued  and  judgment  pronounced  as  to  the  charge 
of  £265,  but  stood  over  for  re-argument  as  to  the 
effect  of  the  instrument  purporting  to  create  the 
charge  of  £500  over  Uie  separate  estate  (rf  Mrs. 
Harrington. 

Christian^  -Q-C,  in  support  of  the  petitiou. — It 
Is  contended  by  the  other  side  that  Mrs.  Hannyng- 
ton  is  in  this  ceise  merely  to  be  treated  as  the  surety 
of  her  husband,  and  that  there  was  a  former  secu- 
rity for  this  debt ;  but  the  letter  must  be  regarded 
as  an  executed  contract,  not  as  a  promise  to  answer 
the  debt  on  default  of  another  person,  but  as  an 
immediate  charge  upon  the  separate  estate.  'J  his 
is  not  a  proceeding  to  charge  the  respondent  under 
the  Statute  of  Frauds,  but  to  establish  a  claim 
against  her  separate  estate.  The  Statute  of  Frauds 
merely  rendered  writing  to  be  necessary  to  a  con- 
tract that  was  valid  before  the  statute,  but  it  did 
Bot  validate  what  was  previously  invalid.  This  is  a 
present  charge  by  way  of  mortgage  against  her  sepa- 
rate estate,  which  is  the  only  way  in  which  a  married 
woman  can  render  herself  liable.  {^Lord  Chancel- 
lor,— As  to  the  necessity  of  the  consideration  ap- 
pearing upon  the  face  of  this  InstrumeDt,  it  is  clear 
that  if  it  had  been  under  seal  there  would  have  been 
no  occasion  for  it,  and  the  question  therefore  re- 
mains, whether  or  not  it  is  necessary  m  the  present 
case.]  If  the  agreement  be  executed^  it  is  not  ne- 
cessary in  either  case  that  the  consideration  should 
appear  on  the  face  of  it,  and  if  it  was  only  execu* 
tory,  this  court  could  enforce  it  whether  it  was  under 
seal  or  otherwise.  [^Lord  ChancelloT^^-ln  this  case 
the  question  appears  to  be  in  reference  to  a  debt 
due  by  another  person,  and  for  a  promise  to  pay  him, 
and  t.here  appears  to  have  been  no  other  considera- 
tion.] Suppose  a  person  make  the  following  writ- 
ten memorandiun,  ^*  Whereas  A  owes  B  £40,  I  do 
hereby  declare  that  my  est^e  is  charged  with  the 
payment  of  that  sum,"  that  is  such  a  charge  as  this 
court  will  enforce,  giving  such  equitable  charge  the 
effect  of  a  legal  interest.  A  decree  for  specific  per- 
formance  is  not  necessary  in  this  case,  the  debt  due 
by  another  party  being  as  much  a  valuable  consi* 
deration  as  a  debt  due  by  a  party  himself.  It  is 
not  necessary  that  the  consideration  should  move  to 
the  person  making  the  promise,  it  being  sufficient  if 
it  move  from  the  person  to  whom  it  is  made,  and 
therefore  the  only  question  is,  under  which  section 
of  the  Act  does  this  agreement  come.  I  contend 
that  it  comes  under  the  ist  section,  and  that  there* 
fore  Wain  v.  Wavers  does  not  apply,  even  although 
this  was  a  promise  to  pay  the  debt  of  the  husband. 
But  in  such  cases  a  consideration  need  not  appear, 
a  voluntary  declaration  of  trust  being  sufficient — 
Bentley  V.  Mackay^  (15  Beav.  12.)  It  will  not 
be  contended  that  this  lady  could  not  have  made  a 
present  to  the  debtor  of  a  security  for  her  husband's 


debt.  The  case  closely  resembles  SUad  v.  Nelton^ 
(2  Beav.  245,)  in  which  lands  were  conveyed  to 
trustees  to  the  separate  use  of  tifeme  coverte^  or  to 
such  persons  as  she  should  in  writing  appoint,  and 
she  having  entered  into  an  agreement  jointly  with 
her  husband  to  mortgage  the  estate,  it  was  held  to 
bind  her  as  survivor.  In  such  cases  as  the  present, 
the  husband  is  pHma  facie  t6  be  regarded  as  the 
debtor — Hudson  v.  Carmichaely{\  Kay.  613.)  [He 
also  cited  Sug.  Con.  Free.  570 ;  Drought  v.  Eus* 
tace,  (1  Moll.  828)  ;  Owens  v.  Dickenson,  (1  Cr.  & 
Phil.  48);  Lord  v.  Wightwick,  (2  Phil.  110)? 
Skinner  v.  M'Doual,  (2  De  Gex.  &  Sm.  273); 
JRidgU)ay  v.  Wharton,  (3  De  Gex.  M.  &  Gor.  677) ; 

Murray  v ,  (3  Myl.  &  Keen.  209)',  Bodkin  v. 

Bariony  (7  Ir.  Jur.  213) ;  Woodroffh  v.  Johnson^ 
not  reported.] 

BaUy  Q.C,  contra. — Stead  t.  Nelson  it  «listin- 
guishable,  and  no  case  applies  in  which  the  charge 
was  created  by  deed,  as  all  instruments  under  s^ 
carry  consideration  upon  the  face  of  them,  and 
therefore  it  need  not  otherwise  appear.  This  guar« 
antee  was  given  for  a  past  consideration,  and  there- 
fore, except  the  debt  had  been  originally  created  at 
her  request,  Mrs.  Hannyngton  could  not  beheld  liable 
as  a  surety,  Morley  v.  JBootkby,  (3  Bing.  1 14.)  There 
should  therefore  appear  to  have  been  one  of  two  things 
iu  this  ease  in  order  to  make  this  instrument  binding, 
forbearance  of  suit,  or  that  the  debt  was  originallj 
created  at  her  instance.  The  question  therefore 
comes  to  this  :  does  the  fact  of  her  being  a  married 
woman,  having  a  separate  estate,  render  her  liable 
when  no  other  person  would  be  so.  Suppose  that 
this  instrument  had  been  given  for  an  illegal  oonsi- 
deration,  this  court  would  not  support  it,  although 
it  was  in  the  form  of  a  gift,  and  the  absence  of  any 
consideration  is  equally  bad.  Beniley  v.  Madcap 
deed  not  apply,  that  being  merely  the  case  of  a  gift 
made  by  a  father  to  his  son.  [^Lord  Chancellor*-^ 
It  may  be  a  voluntary  instrument,  but  at  the  aame 
time  not  avoidable,  except  with  the  m.utual  consent 
of  both  parties.]  The  trustee  in  this  case  is  to  be 
regarded  as  a  banker,  upon  whom  an  order  is  made 
to  pay  a  certain  sum  to  a  stranger,  which  may  at 
any  time  be  revoked  by  the  person  making  it.  The 
case  of  a  married  woman  executing  an  initrument 
of  this  kind  in  favour  of  her  husband  should  be 
treated  less  strictly  than  if  she  had  not  been  under 
such  influence. 

May  9. — Lord  CHANCEUiOB. — We  have  now  to 
consider  the  charge  of  £500.  This  portion  of  the 
case  has  been  argued  upon  the  question  of  consider- 
ation ;  whether  it  was  such  a  contract  as  should  be 
considered  executed  and  com(^te,  so  as  to  create 
a  perfect  declaration  of  trust,  or  whether  it  was,  oa 
the  part  of  Mrs.  Hannyngton,  to  be  completed  by 
some  future  act,  and  thus  an  executory  contract. 
Now,  as  to  the  Statute  of  Frauds,  it  would  be  as 
an  agreement  clearly  open  to  objection.  It  appears 
to  have  been  merely  a  parol  agreement,  and  there 
was  no  consideration  flowing  to  her  in  relation  to 
this  transaction.  The  money  was  paid  to  her  bus* 
band,  as  she  alleges,  without  her  knowledge  or  ac« 
quiescence,  and  for  the  purpose  of  securing  the  re- 
payment of  it  a  bond  was  executed  by  him,  which 
she  signed)  audi  as  a  further  security,  a  guarantee 
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for  the  payment  of  this  sum  of  money,  so  secured, 
was  given  by  her,  the  money  being  made  thereby 
payable  immediately ;  therefore,  there  appears  to 
have  been  an  utter  absence  of  any  consideration 
flowing  to  Mrs.  Hannyngton,  and,  it  appears  to  me, 
that  there  were  no  grounds  for  alleging  that  there 
was  any  consideration  in  this  case;  but,  on  the  con- 
trary, it  was  nothing  more  than  a  nudum  pactum, 
and,  whether  in  writing  or  not,  it  mast  be  considered 
as  altogether  without  consideration  under  the  Sta- 
tute 01  Frauds.  A  distinction  of  this  nature  is 
talcen  in  Crosbie  v.  M'Douat,  (13  Ves.  148,)  be- 
tween a  mere  voluntary  promise,  amounting  to  no-  j 
thing  bat  a  nudum  pactum,  upon  which  an  action 
cannot  be  maintained,  and  a  promise  upon  tite  faith 
of  which  another  party  engages  to  do  some  particu- 
lar fict ;  and,  therefore,  the  next  question  to  con- 
sider is,  whether  or  not  this  is  a  mere  executory  con* 
tract,  or  whether  it  amounts  to  a  complete  decla- 
ration of  trust  in  favour  of  Mr.  Wilcocks,  affecting 
this  property  so  vested  in  a  trustee.  The  legal  estate 
was  in  the  hands  of  Mr.  Caulfield ;  he  held  it  In 
trust  for  Mrs.  Hannyngton,  or  for  such  other  person 
or  persons  as  she  might  direct  or  appoint  by  any 
writing  under  her  band  ;  and,  therefore,  we  are  to 
consider  whether  this  letter  be  a  sufficient  declara- 
tion in  writing  apon  her  part  to  direct  the  applica- 
tion of  the  trust  property.  That  this  letter  amonnts 
to  a  complete  instrument  for  this  purpose  is  decided 
by  Kikiwich  v.  Manning,  (1  De  Gex.  M.  k  G. 
189,)  affirming  the  proposition  that  a  gift  of  pro- 
perty of  this  kind,  even  without  consideration,  will 
be  effectual  in  equity.  If  anything  further  had  re- 
mained to  be  done,  in  order  to  make  the  appoint- 
ment complete,  it  might  be  otherwise ;  but,  upon 
the  mere  grounds  of  its  being  voluntary,  this  court 
cannot  refuse  to  enforce  it.  In  the  case  I  have  al- 
luded to  Sir  Knight  Broce  uses  these  words:  *<For 
that  which  is  considered  by  this  jurisdiction  a  trust 
may  certainly  be  created  gratuitously,  so  that  the 
absence  of  consideration  for  its  execution  is,  in  ge^ 
Deral,  absolutely  immaterial.  To  this  doctrine  Lord 
Eldon  often  referred."  The  only  question,  there- 
fore, that  remains  to  be  considered  is  this,  what  is 
the  nature  of  the  instrument.  I  confess  that  I  was 
at  first  much  struck  witli  the  language  of  the  let- 
ter, ^  f  hold  myself  accountable,^ — as  the  latter  ex- 
pression might  be  regarded  as  having  a  future  sig- 
nification ;  but  these  words  may  be  considered  as 
an  express  dedaration  of  present  liability  made  by 
Mrs.  Hannyngton,  and  communicated  by  her  to  the 
trust  property.  Therefore  as  to  that  I  conceive 
there  can  be  no  question.  Here  there  is  a  present 
declaration  of  the  existence  of  a  charge  affecting 
these  lands  expressly  made  by  Mrs.  Hannyngton, 
and  bringing  this  charge  within  the  clear  language 
of  the  deed  of  trust  by  which  the  power  was  cre- 
ated. This  is  not  the  case  of  a  married  woman 
binding  herself  under  a  promissory  note,  and  in  the 
Oftse  before  Lord  Cottenham,  he  distinguishes  an 
instrament  of  that  nature,  in  which  the  trust  lands 
were  not  named,  from  a  case  like  the  present*  Here 
the  lands  were  expressly  named  in  the  letter,  and 
the  trust  fund  was  at  her  disposal.  Viewing  it  in 
the  light  in  which  I  am  disposed  to  do,  as  the  cre- 
ation of  a  present  charge  by  Mrs*  Hannyngton,  I 


conceive  that  she  had  no  more  to  do  than  she  has 
done  by  this  instrument,  under  which  I  aui  of  opi- 
nion that  the  trust  estate  was  bound,  and  that  the 
petitioner  was  entitled  to  the  sum  of  £500.  I  shall, 
therefore,  declare  that  sum  to  be  well  charged  upon 
the  estate. 

Decree  accordingft/. 


(y Flaherty  v.  CFlaherty.— Jfoy  26^  1855. 

Practice — Cause  petition — Chancery  Regulation 
Act,  3.  15 — Special  administration. 

Quaere,  whether  a  cause  petition^  prayitig  for  tha 

administration  of  personal  assets,  for  the  pur* 

pose  of  obtaining  the  possession  of  a  specific  chat* 

tel,  comes  within  the  Ibth  section  of  the  Chancery 

Regulation  Act. 

Thi9  was  a  cause  petition  under  the  1 5th  section 

of  the  Court  of  Chancery  Regulation  Act.     The 

petitioner  prayed  for  a  special  administration  of 

the  personal  estates  of  tiie  respondent,  including 

the  payment  of  an  annuity*  and  that  the  petitioner 

might  obtain  the  possession  of  certain  specific  goods 

and  chattels,  and  be  quieted  in  the  possession  of 

them,  and  for  an  account  of  the  legacies,  debts, 

&c,  of  the  testator. 

B.  Sullivan  moved  the  petition.  [^Lord  Chan" 
cellor, — There  is  an  objection  to  this  petition,  as 
coming  under  the  15th  section,  namely,  that  it 
claims  the  possession  of  specific  chattels  and  cattlcj 
There  is  also  a  claim  for  an  annuity,  which  gives 
the  court  jurisdiction  to  refer  the  petition  to  the 
Master.  It  is  very  desirable  to  the  petitioner  that 
he  should  not  lose  tin^  in  these  proceedings.  [^Lord 
Chancellor. — I  doubt  very  much  whether  this  peti  ^ 
tion  would  come  within  the  15th  section;  however, 
if  the  petitioner  is  desirous  of  expedition  he  may 
take  an  order,  but  it  will  be  at  his  peril.]  We 
will  take  the  order  subject  to  the  objection. 

Order  accordingly. 


Brahak  v.  Lawder. — May  26,  1855. 

Practice — Cause  Petition — Chancery  Reputation 
Act,  sec.  15 — PoUcy  of  Insurance, 

A  cause  petition  may  be  presented  under  the  Ibth 
section  of  the'  Court  of  Chancery  Regulation  Act 
for  sale  of  a  policy  of  insurance. 

Tub  petition  in  this  ease  was  filed  for  the  purpose 
of  obtaining  payment  of  a  judgment  debt  charged 
upon  lands,  and  as  a  collateral  security  for  which 
a  policy  of  insurance  had  been  assigned  to  the  couu- 
see  of  the  judgment.  The  petition  prayed  for  a 
sale  of  the  lauds  subject  to  the  judgment,  and  in 
case  the  proceeds  should  not  be  sufficient  to  dis- 
charge the  amount  due^  for  a  sale  of  the  policy  of 
insurance. 

C.  Barry  moved  the  petition. — The  9th  General 
Order  comprises  such  a  case  under  the  words,  "*  by 
the  sale  of  lands  or  otherwise." 

Lord  Chancellor. — I  think  this  ia  a  proper 
case  for  a  summary  order. 

Order  accordingly. 
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PouNDEM  V.  Harvet. — May  26,  1855. 

Practice — Court  of  Chancery  Regulation  Act,  sec, 
1 5 — Cause  petition —  Trustee, 

Semble,  a  cause  petition  cannot  be  Jiled  under  the 

\5th   section  of  the  Chancery  Regulation  Act 

against  a  trustee  for  an  account. 
The  petition  in  this  case,  which  was  under  the  15th 
section  of  the  Chancery  Regulation  Act,  prayed  an 
account  of  certain  monies  received  by  the  respond- 
ent as  trustee,  and  also  for  the  appointment  of  new 
trustees.  It  appeared  that  the  respondent  was  also 
administrator,  but  no  account  was  sought  against 
him  in  that  capacity. 

Burrotighs  moved  the  petition. 

Lord  Chancellor. — I  do  not  think  that  this  is 
a  case  coming  within  the  provisions  of  the  1 5th 
section,  the  object  of  the  petition  being  to  make  a 
trustee  responsible.  I  can  grant  an  injunction,  if 
that  will  be  sufficient,  but  cannot  make  a  summary 
order. 

No  order. 


ROLLS  COURT. 
[Reported  by  R.  W.  Gamble,  Esq.  Barrister-at  Law.] 
Hohtoomery  v.  Mayne. — February  14,  1855. 
Practice —  Cause  petition  — Interrogatories — Set- 
ting  down  cause — 18^A  and  27th  General 
Orders, 
An  order  for  liberty  to  Jile  interrogatories  does  not 
imply  an  esptension  of  the  time  for  setting  down 
^e  caussy  and,  unless  such  order  for  the  exten^ 
sion  of  the  time  is  obtained,  the  petition  will  stand 
dismissed  pursuant  to  the  27th  General  Order^^ 
as  if  there  had  been  no  such  order^ 
The  court  may,  in  such  ease,  allow  the  petition  to  be 
reinstated, 

A  GENERAL  causc  petition  under  the  Chancery  Re- 
gulation Act  bad  been  filed  in  this  matter  on  the 
1 4th  of  January,  1854,  and  respondent  had  on  the 
same  day  been  duly  served  with  a  copy  thereof. 
The  respondent  filed  an  appearance  on  the  20th 
of  January,  1854,  and  on  the  l4th  of  February 
after  filed  his  answering  affidavits.  The  petitioner 
then  deeming  it  necessary  to  file  interrogatories, 
applied  to  the  court  for  liberty  to  .do  so,  and  on 
the  16th  of  May  obtained  an  order  for  that  pur- 
pose ;  but  no  order  was  then  applied  for  or  made 
as  to  extending  the  time  for  setting  down  the  cause. 
The  interrogatories  were  filed  pursuant  to  the  Or- 
der on  the  2nd  of  June,  1854.  No  further  step 
was  taken  until  the  I5th  of  February,  1855,  when 
the  petitioner's  solicitor  applied  to  the  Registrar  of 
the  court  to  set  down  the  cause  petition  for  hearipg 
before  the  Lord  Chancellor  during  the  next  Easter 
Term,  or  in  the  sittings  after,  which  the  Registrar 
refused  to  do,  considering  that  the  petition  stood 
dismissed  for  want  of  prosecution. 

Hickey  now  moved,  pursuant  to  notice,  that  the 
Registrar  be  directed  to  set  down  the  cause  for 
hearing,  the  same  not  having  stood  dismissed  ac- 
cording to  the  Rules ;  or  for  an  order  that  the  pe- 
tition be  reinstated  pursuant  to  the  27th  General 


Order. — The  petitioner  in  this  matter  had  obtain- 
ed leave  to  file  interrogatories  on  the  16th  of  Mar 
pursuant  to  the  16th  of  the  General  Orders,  which 
provided  that  whenever  such  leave  was  obtained  to 
file  interrogatories,  the  court  should  fix  the  time 
when  the  same  should  be  answered,  and  within 
which  it  should  be  the  duty  of  the  petitioner,  or  he 
should  be  at  liberty,  to  set  down  the  petition  for 
hearing.  Now,  although  the  order  made  by  the 
court  on  the  16th  of  May  was  silent  as  to  any  ex- 
tension of  time  for  setting  down  the  cause — still* 
when  the  leave  was  given  to  file  interrogatoriesy  it 
would  have  been  irregular  for  the  petitioner  to  have 
set  down  the  cause  before  the  time  had  expired 
within  which  the  respondent  was  to  have  answered 
the  interrogatories.  The  27  th  of  the  General  Or- 
ders then  says  that  the  petition  shall  stand  dis- 
missed if  not  set  down  for  hearing  within  two 
whole  Terms  from  the  Term  when  it  might  have 
been  so  set  down ;  but  here  the  petition  oould  not 
have  been  set  down  till  Michaelmas  Term,  1854, 
for  the  time  for  answering  the  interrogatories  had 
not  expired  soon  enough  to  enable  the  cause  to  be 
set  down  for  the  Trinity  Term  before  ;  and  appli- 
cation was  made  to  set  it  down  .before  the  end  of 
Hillary  Term,  1855,  so  that  the  two  Terms,  from 
the  time  when  the  cause  could  have  been  set  down, 
as  mentioned  in  the  27th  of  the  General  Orders, 
had  not  then  expired.  At  all  events,  if  an  exten- 
sion of  the  time  for  setting  down  the  cause  had 
been  asked  when  leave  was  obtained  for  filing  the 
interrogatories  it  would  have  been  granted,  as  a 
matter  of  course ;  it  was  by  a  mere  oversight  that 
it  was  omitted,  and,  therefore,  we  submit  that,  if 
the  petition  is  now  dismissed  by  this  rule,  the  court 
should  reinstate  it  pursuant  to  the  power  given  bj 
the  27th  General  Order. 

H,  Smyths  submitted  that  although  power  was 
given  to  the  court  by  the  16th  General  Order  to 
extend  the  time  for  setting  down  the  cause  on  in- 
terrogatories being  filed,  it  was  only  done  when 
applied  for,  but  not  having  been  applied  for  in  this 
case,  and  no  such  order  having  been  made,  the  time 
was  not  extended.    The  cause  might  therefore  have 
been  set  down  on  the  5th  February,  1854,  being 
twenty-one  days  after  the  petition  was  filed,  and  be- 
fore leave  was  given  to  file  the  interrogatories  at  all, 
and  the  two  whole  terms  were  therefore  expired  at 
the  end  of  Trinity  Term,  1854. 
The  following  order  was  made : 
*<  The  court  doth  declare  that  the  cause  petition 
in  this  matter  stood  dismissed  for  want  of  pro- 
secution, under  the  18th  and  27th  General 
Orders,  the  petitioner  having  been  at  liberty 
to  set  down  his  cause  petition  for  hearing  on 
the  5th  of  February,  1654^  which  was  twenty- 
one  days  after  the  service  thereof,  and  the  pe- 
titioner not  having  obtained  any  direction  in 
the  order  of  the  16th  May,  1854,  under  the 
16th  General  Order,  giving  liberty  to  set  down 
the  cause  petition  after  the  last  day  of  Trinity 
Term,  1854,    But  the  court  doth  direct  that 
the  cause  petition  may  be  reinstated,  and  may 
be  set  down  within  one  week  from  the  data  of 
this  order,  and  let  the  costs  of  this  motion  be 
.  costs  in  the  matter.*' 
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In  bk  DooL^Sy  Mutobs. — May  5^  7,  1855. 

Minor  — Guardian  —  Receifter  —  Poundage 
Fee9^2nd  Gen.  Ord.  o/*  1844. 
Petitioner  was  appointed  guardian  of  the  persons 
and  fortunes  of  a  testator's  children^  and,  though 
a  barrister^  was  appointed  receiver  over  the 
property  f  in  consequince  of  a  direction  in  a  tes- 
tator^s  will,  and  the  collection  of  the  property 
was  accompanied  with  some  expense.  Under  these 
circumstances  the  receiver  was  allowed  poundage 
fees  for  collection  at  6  per  cent.,  but  without  de- 
ciding the  general  question  that  the  2nd  Gens' 
ral  Order  of  1844  did  not  apply  to  such  cases, 

7%ere  having  been  two  separate  orders — one  di- 
rcting  the  receiver  to  account  for  certain  divi- 
dends of  stock  before  the  Master  in  the  matter^ 
and  another"  directing  him  to  account  before  the 
Receiver  Master  for  the  rents,  an  order  was 
made  directing  both  accounts  for  the  fvim*e  to  be 
taken  before  the  Receiver  Master. 

The  petition'  in  this  matter  stated  that  the  Master 
had  found  by  his  report  (which  was  subsequently 
confirmed)  that  the  petitioner  had  been  appointed 
testamentary  guardian  of  the  minors ;  and,  by  an 
order  made  in  November,  1 853,  it  was  ordered  that 
the  Receiver  Master  be  at  liberty  to  accept  the  pe- 
titioner as  receiver  in  the  matter,  notwithstanding 
the  41  St  General  Order,  (he  being  a  barrister.) 
This  order  was  made  in  consequence  of  the  father 
of  the  minors  having  requested  him  to  act  as  such 
receiver.  The  petitioner  was  accordingly  appoint- 
ed receiver  over  the  property  of  the  minors,  and 
entered  into  the  necessary  recognizance,  and,  on 
passing  his  account,  the  Receiver  Master  allowed 
him  only  £2  10s»  per  cent,  for  bis  poundage  fees 
as  such  receiver  pursuant  to  the  2nd  General  Or- 
der of  April,  1844,  he  being  both  receiver  and 
guardian.  The  petition  further  stated  that  part 
of  the  property  of  the  minors  consisted  of  a  sum 
of  Government  Stock,  and  a  mortgage  for  £100, 
and  that,  by  an  order  of  his  Honor  the  Master  of 
the  Rollfl^  made  the  26th  of  June,  1854,  it  was  or- 
dered that  the  Accountant  General  should  transfer 
to  the  petitioner  an  amount  of  Government  Stock 
equal  to  £188  189.  Id.,  for  the  purpose  of  paying 
eertain  accounts;  and  the  Receiver  Master,  in  pass- 
ing the  petitioner's  account  as  such  receiver,  refused 
to  allow  him  to  include  in  such  account  the  receipt 
or  expenditure  of  the  dividends  of  the  Government 
Stock  or  interest  of  the  mortgage,  but  directed  the 
petitioner  to  account  for  same  before  Master  Brooke, 
the  Master  in  the  matter,  which  the  petitioner  has 
done,  including  in  that  account  also  the  account  of 
the  receipt  and  expenditure  of  the  £188  18s.  Id. 
The  petition  then  prayed  that  the  receiver,  in  pass- 
ing his  next  account,  should  get  credit  for  the  24 
per  cent,  poundage  fees  which  had  been  disallowed 
by  the  Master.  Also,  that  the  petitioner,  in  pass- 
ing all  future  accounts,  should  be  allowed  pound- 
age fees  at  the  rate  of  5  per  cent.  Also,  that  the 
petitioner  should  be  allowed  to  account  before  the 
Keceiver  Master  for  the  annual  and  accruing  inte- 
rest on  the  Government  Stock  and  mortgage ;  and 
that  the  amount  of  £58  1 6s.  8d.,  found  to  be  due 
by  petitioner  on  his  accojunt  at  receiver,  might  be 


set  off  against  the  sum  of  £28  lOs.  10^^  found  to 
be  due  by  him  on  the  account  of  Government 
Stock. 

Hemphill  now  moved,  pursuant  to  notice. — The 
first  part  of  the  notice  asked  that  the  receiver 
should  be  entitled  to  five  per  cent,  for  his  receiver 
fees,  instead  of  two  and  a  half  per  cent.  The  or- 
der for  appointing  Mr.  Murray  receiver  was  made 
in  November,  1853.  Although  he  is  a  barrister, 
he  was  appointed  receiver,  because  the  testator  had 
in  his  will  specially  requested  him  to  act  as  guar- 
dian of  the  minors  and  receiver  over  the  property, 
and  he  had  consented  to  act  only  under  the  impres- 
sion that  he  would  be  entitled  to  the  usual  fees  of 
five  per  cent.  There  was  considerable  expense  in 
collecting  the  property,  and  he  had  very  little  for 
his  trouble.  The  Master  thought  this  case  came 
within  the  2nd  of  the  General  Orders  of  1844,  and 
that  the  receiver  was  only  entitled  to  two  and  a  half 
per  cent.  That  order  is  as  follows :  (see  Beasley, 
339,)  "  That  whenever  one  of  the  Masters  in  ordi- 
nary of  this  court  shall,  in  pursuance  of  the  171st 
General  Order,  deem  it  right  to  appoint  a  person 
guardian  of  the  fortune  of  a  minor  without  a  re- 
ceiver, and  to  give  such  person  an  allowance  or 
poundage  for  his  pains,  such  Master  shall  in  no  case 
allow  such  person  any  greater  sum  than  two  and  a 
half  per  cent,  on  the  sum  to  be  received  by  him,  and 
that  subject  to  the  direction  of  the  court."  The 
part  of  the  17 1st  of  the  Orders  of  1843  referred  to 
in  this  order  was  to  the  efiect  that,  whenever  it  is 
referred  to  one  of  the  Masters  to  approve  of  a  pro- 
per person  to  be  guardian  of  the  fortune  of  a  minor, 
and  it  shall  be  deemed  necessary  to  have  a  receiver 
also  appointed,  the  Master  shall  be  at  liberty,  if  a 
proper  person  is  willing  to  act  as  such  guardian 
without  a  receiver,  and  to  give  security,  but  desires 
to  have  all  allowance  or  poundage  for  his  pains,  to 
appoint  such  person  as  guardian,  with  such  allow- 
ance, subject  to  the  direction  of  the  court,  and  such 
guardian  shall  be  subject  to  all  the  responsibilities 
of  a  receiver,  and  enter  into  similar  securities.  We 
submit  that  these  orders  do  not  apply  to  the  present 
case,  for  the  171st  Order  only  applies  to  the  case 
where  no  receiver  has  been  appointed,  but  where 
the  guardian  is  willing  to  act  without  a  receiver, 
but  here  Mr.  Murray  has  been  appointed  receiver 
in  due  form  in  consequence  of  the  express  wish  of 
the  testator.  [Master  of  the  2?o/fe.— The  whole 
ease  turns  upon  the  construction  of  these  Orders. 
Your  construction  is,  that  if  the  guardian  of  the 
minors  acts  as  receiver  over  the  property,  and  that 
he  is  not  called  guardian  but  receiver,  that  then, 
because  he  is  called  receiver,  he  is  entitled  to  get 
five  per  cent.,  whereas,  if  he  were  called  guardian, 
he  would  only  be  entitled  to  two  and  a  half  per 
cent;  that  would  be  a  strange  reason.]  As  to  the 
second  part  of  this  application,  the  only  object 
which  the  receiver  had  was  to  save  expense  by  hav- 
ing the  account  both  of  the  lands  and  stock  taken 
before  the  same  Master ;  in  fact,  to  have  only  one 
account  instead  of  two  accounts  before  different 
Masters  as  now,  the  effect  would  be  to  save  expense 
to  the  estate.  Both  accounts  can  be  very  conve- 
niently taken  before  the  Receiver  Master.  The 
third  part  of  the  application  will  follow  almiAjt  as 
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a  consequence  of  taking  both  accounts  together ; 
the  amount  due  by  the  petitioner  on  one  account 
will  be  set  off  against  the  amount  due  by  him  on  the 
other. 

Master  op  the  Rolls. — I  will  look  over  the 
petition,  and  see  what  order  I  can  make  in  this 
case. 

The  following  order  was  made  : 
31ai/  7. — <*  The  court  doth  not  decide  that  the 
construction  put  by  the  Master  on  the  Gene- 
ral Orders  of  the  2nd  April,  1844,  is  incor- 
rect ;  but,  under  the  circumstances  of  this 
case,  be  it  so  as  prayed." 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term,  1855. 

[Reported  bj  Florshce  M*Cabtbt,  Esq.,  aod  Samukl 
y.  Peet,  Esq.,  BaiTi8ters.at-Law.] 

Murray  t;.  CuMHiiKS— ifo[y  24,  25. 
Landlord  and  tenant-^Covenant — Quiet  enjoym§nL 
A  granted  a  lease  to  B  with  a  covenant  for  quiet 
enjoyment  in  the  usual  form^  namely^  that  B^ 
duly  paying  the  reserved  rent  and  perjbrming  the 
covenants^  Sfc,  should  and  might  peaceably  and 
quietly  have^  hold,  occupy,  possess  and  enjoy  the 
said  demised  premises,  with  the  appurtenances, 
during  the  aforesaid  term,  without  the  let^  suit, 
trouble^    hindrance,  interruption  or  disturbance 
of  A,  his  executors,  S^c*,  or  any  o^r  person  or 
persons  lawfully  claiming  or  deriving,  or  to  laW" 
fully  claim  or  derive  by,  from  or  under  him, 
them  or  any  of  them.     The  premises  were  after* 
wards  evicted  for  nortpaymefit  of  rent,  due  by  A 
to  his  head  landlord.     B  having  sued  A's  repre* 
sentatives  in  an  action  for  breach  of  the  above  cove-- 
nant.  Held,  Jirst,  that  its  terms  did  not  extend  to 
such  a  disturbance  as  eviction,  although  occasioned 
by  the  default  of  A;  secondly,  that  whatever  cove* 
nant  might  have  been  otherwise  implied  from  the 
term  "  demise,**  in  the  granting  part  of  the  lease, 
such  an  implied  covenant  could  not  co-exist  with 
the  express  covenant  contained  in  the  lease. 
Semble,  that  in  any  case  the  plaiittiff  was  precluded 
from  relying  on  such  implied  covenant  in  the  pre- 
sent action,  as  he  had  declared  upon  the  express  one. 
This  was  an  action  of  covenant     The  summons 
and  plaint  alleged  that  the  testator  was,  at  the  time 
of  his  death,  tenant  of  certain  premises  to  the  plain- 
tiflF,  and  by  an  indenture  dated  9th  day   of  May, 
1814,  he  subdemised  to  plaintiff  the  lands  in  ques- 
tion for  800  years,  from  25th  March,  1814,  at  the 
yearly  rent  of  £5  6s.  6d.,  Irish  currency,  payable 
half  yearly,  &c.     The  writ  then  alleged  a  covenant 
by  testator  for  himself,  bis  executors,  administra- 
tors and  assigns,  with  the  plaintiff,  that  be  the  plain- 
tiff, duly  paying  the  said  reserved  yearly  rent  and 
performing  the  covenants  and  agreements  in  said 
indenture  mentioned   and  contained,   should   and 
might  peaceably  and  quietly  have,  bold,  occupy, 
possess  and  enjoy  the  said  demised  premises,  with 
the  appurtenances,  during  the  aforesaid  term,  with- 
out the  let,  trouble,  hindrance,  interruption  or  dis- 
turbance of  the  said  testator,  his  executors,  admi- 
uibtralurs  or  assiguj*,  or  any  other  person  or  persons 


lawfully  claiming  or  deriving,  or  to  lawfully  claim 
or  derive  by,  from  or  under  him,  them  or  any  of 
them.  Averment,  that  the  premises,  at  the  time 
of  the  sub-demise,  and  before  and  at  the  time  <^ 
the  ejectment  proceedings  thereinafter  mentioned, 
were,  together  with  other  premises  of  the  testator, 
subject  to  £142  19s.  Id.  head  rent,  payable  by  tes*^ 
tator  in  his  lifetime,  and  by  defendants  since  his 
decease,  as  his  executors,  and  that  it  was  the  duty 
of  the  testator,  his  executors,  kc,  to  pay  and  sa- 
tisfy said  head  rent,  so  that  a  forfeiture  of  plaintiff** 
head  lease  should  not  thereby  take  place.  Aver- 
ment, of  failure  of  defendants  to  pay  said  rent, 
whereby  an  arrear  of  one  and  a  half  year's  rent  ao* 
crued  due  up  to  and  for  March  25,  1851,  and  that 
by  reason  thereof  the  head  landlord  took  ejectment 
proceedings,  and  therein  lawfully  recovered  posses- 
sion of  said  premises,  and  by  virtue  of  said  proceed- 
ings did  lawfully  evict  plaintiff  from  the  said  de- 
mised premises,  and  in  due  course  of  law  put  an 
end  to  plaintiff's  said  estate  and  interest  therein,  of 
all  which  the  defendanU  had  due  notice,  whereby 
the  plaintiff  by  the  default  of  the  defendants,  as 
aforesaid,  lost  the  benefit  of  his  said  lease.  The 
defendant,  Mary  Cummins,  demurr^  upon  the 
ground  that  it  was  not  shown  by  the  said  writ  that 
the  plaintiff  was  evicted  or  disturbed  by  the  testator, 
his  executors,  administrators  or  assigns,  or  any  per- 
son or  persons  lawfully  claiming  or  deriving  by, 
from  or  under  him,  them  or  any  of  them  ;  and  be- 
cause it  is  not  alleged  in  the  said  summons  and 
plaint  that  the  lease,  therein  mentioned,  contained 
any  covenant  on  the  part  of  the  testator  for  the 
quiet  enjoyment  of  the  plaintiff  of  the  demised  pre- 
mises, as  against  the  acts  of  any  person  claiming 
by  title  paramount  to  the  said  testator ;  and  because 
it  was  not  alleged,  nor  could  be  inferred,  that  it 
was  the  duty  of  the  testator,  his  executors  and  ad- 
ministrators, to  pay  the  head  rent  in  the  summons 
and  plaint  mentioned  ;  nor  was  it  shown  that  tea  • 
tator  or  defendants,  or  either  of  them,  have  or  hath 
broken  any  express  or  implied  covenant  or  contract 
made  by  testator  with  the  plaintiff;  nor  was  it 
shown  that  plaintiff  paid  the  yearly  rent,  and  per- 
formed the  covenants  on  his  part  in  the  under 
lease  mentioned. 

R.  R.  Warren  (in  support  of  the  demurrer.)-^ 
The  implied  covenant  for  quiet  enjoyment  which 
would  otherwise  have  arisen  from  the  word  **  de- 
mise,**  or  *<  grant,"  is  limited  by  the  express  qualified 
covenant — Joyce  v.  Steel,  (1  Law  Rec  o.  8.  56), 
per  Pennefather,  B.  The  construction  of  this  latter 
covenant  is  limited,  and  does  not  include  the  case 
of  an  eviction  by  title  paramount — Stanley  v.  Hayes, 
(3  Q.  B.  105  )  It  does  not  even  appear  that  the 
under-tenant  had  paid  his  rent  to  his  own  landlord, 
which  would  be  necessary  to  enable  him  to  maintain 
this  action — Ireland  v.  Bircham,  (2  B.  N.  C.  90) ; 
Joyce  V.  Steel,  per  O'Grady,  C.B. 

CRiordan  contra This  eviction  was  directly 

within  the  covenant.  The  default  of  the  landlord 
was  an  act  of  disturbance  within  the  meaning  of 
the  covenant — Stevenson  v.  Powell,  (1  Bui.  R.  182.) 
The  words  "  demise,"  and  "  grant,"  contain  an  im- 
plied covenant  for  quiet  enjoyment,  which,  evt  n 
assuming  that  the  express  covenant  is  in  terms 
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reftricted,  will  reach  the  present  case — Baker  v. 
HarrtM,  (9  A.  &  E.  632) ;  Hancock  v.  Caffyn,  (8 
Bing.  858);  Evam  v.  Vaughan,  (4  B.  k  C.  261) ; 
Hurd  V.  Fletcher y  (I^oug.  45) ;  Bandy  v.  Carti'ight^ 
(8  Eas.  913) ;  Ireland  v.  Birchaniy  (2  B.  N.  C.  90.) 
iMooref  J. — It  is  possible  that  in  the  word  "  de- 
iDise"  a  covenant  may  be  implied,  bat  that  is  not 
what  you  have  declared  on.] 

Perrih,  J. — In  this  case  the  express  covenant  is 
a  narrower  one  than  what  you  are  seeking  to  imply 
from  the  word  «  demise."  It  is  clear  that  where 
there  is  an  express  covenant  you  cannot  imply  an- 
other from  the  terms  of  the  grant,  which  would 
otherwise  have  existed  by  Implication.  There  has 
been  no  breach  in  this  case  of  the  express  covenant. 

M00KE9  J.y  concurred. 

Demurrer  allowed,* 


COURT  OF  COMMON  PLEAS. 

[Reported  by  William  Ropbil,  Esq.  and  Theodobe 
llrLAND,  Esq.  Barristers-at-Law.] 

HiLABT  Tbrm,  1855. 

Cdrran  r.  CuRRAH. — Jan.  26. 


Practice — Affidavit  to  plead  several  matters-^ 
16^  17Fifc.,  cap.  113,  *.  57. 

Where  a  defendant  moved  for  liberty  to  plead  seve- 
ral  matters  without  an  affidavit  of  the  truth  of 
themy  and  the  court  thought  an  affidavit  neces^ 
sary^  the  time  for  pleading  was  ejetended  to  en* 
able  the  defendant  to  prepare  an  affidavit 

Coffey  moved  for  leave  to  plead  two  several  de« 
fences — The  action  was  brought  for  goods  sup- 
plied  to  the  defendant's  son,  and  the  defendant 
wished  to  plead  that  the  goods  were  not  supplied 
at  the  request  of  the  defendant,  and  abo  a  special 
defence  that  the  defendant's  son  had  performed 
certain  services  for  the  plaintiff,  which  were  agreed 
to  be  a  full  discharge  of  the  plaintiff's  demand. 
There  was  no  affidavit  of  the  truth  of  either  of  the 
proposed  pleas,  as  it  was  not  considered  necessary. 
Pbr  Curiam. — We  shall  require  an  affidavit  of 
the  truth  of  the  proposed  defences,  but  we  allow 
you  a  week's  time  to  plead,  for  the  purpose  of  en- 
abling you  to  prepare  an  affidavit,  as  parties  are 
uot  obliged  to  know  that  an  affidavit  will  be  re- 
quired. 


Easter  Tbrm,  1855. 

GUARDIABS  OF  NaVAN  UnION  V.    MacLoUOHLIN. 

—April  26,  1855. 

Contract-^l  ^2  Vice  56,  {Poor  Law  Act.) 

Where  a  party ^  in  answer  to  an  advertisement  call' 
in g  for  tenders  for  supplying  meal^  and  requiring 
that  a  bond  for  the  due  perfoi-mance  of  the  con* 
tract,  if  approved  of  should  be  perjected  by  a 
cei^tain  day,  sent  in  a  proposal  to  supply  meal, 
which  proposal  had  been  approved  of^  but  no  no* 
tke  of  such  approval  toas  given  to  the  contractor  ^ 

•  Lcfro^,  C   J.,  ami  Crainpton,  J.,  absent. 


who  subsequently  withdrew  his  tendei\  and  did  not 
enter  into  the  bond.  Held,  that  no  contract  was 
made  which  bound  the  party  making  the  tender. 

This  was  an  action  to  recover  the  sum  of  £80, 
being  the  amount  paid  by  the  plaintiffs  for  a  quan- 
tity of  meal  above  the  price  at  which  the  defendant 
had  proposed  to  supply  same  to  the  plaintiffs.  It 
appeared  that  the  plaintiffs  had  advertised  in  the 
usual  manner,  inviting  proposals  for  contracts  for, 
among  other  things,  the  supply  of  meal  for  the 
workhouse  at  Navan,  and  requiring  that  all  bonds 
for  the  due  performance  of  the  contracts  should  be 
perfected  within  a  certain  time,  otherwise  the  con- 
tract to  be  void  ;  that  the  defendant  had  put  in  a 
proposal,  on  the  day  named  in  the  advertisement, 
to  supply  these  goods  at  a  certain  price,  and  that 
this  proposal  had  been  accepted  by  the  Board  of 
Guardians,  but  no  communication  of  such  accept- 
ance had  been  made  to  the  defendant,  the  proposal 
simply  having  the  word  "  approved  "  written  across 
it  by  the  chairman  of  the  Board.  It  also  appeared 
that  the  defendant,  in  consequence  of  certain  re- 
ports, wrote  to  the  plaintiffs  on  the  following  board 
day  to  say  that  he  required  to  be  paid  monthly,  or 
he  would  decline  the  contract.  Of  this  communi- 
cation, however,  no  notice  was  taken  by  the  Board, 
and  the  defendant  did  not  complete  his  bond.  At 
the  trial,  after  the  last  sittings,  the  jury  had  found 
a  verdict  for  the  plaintiff  for  the  amount  claimed, 
liberty  being  reserved  to  the  defendant  to  turn  it 
into  a  verdict  for  him  in  case  the  court  above  should 
be  of  opinion  that  this  proposal  so  accepted  did  not 
constitute  a  binding  contract.  A  conditional  order 
having  been  obtained, 

FitzgibbonyQ^d  (with  him  HamiU,)  now  showed 
cause. — This  is  a  deliberate  proposal  made  by  the 
defendant  in  answer  to  the  advertisement  of  the 
plaintiffs ;  it  is  signed  by  him,  and  specifies  the 
terms  of  the  intended  bargain,  and  is  therefore 
binding  on  him.  It  is  on  the  same  day  accepted 
by  the  chairman,  acting  on  behalf  of  the  plaintiiTs, 
and  is  a  mutual  contract.  The  defendant  could 
maintain  an  action  against  the  plaintiffs  on  this  in- 
strument. l^Monahan^  CJ. — The  question  is,  whe- 
ther the  tender  is  a  contract  on  the  part  of  the 
defendant,  or  simply  a  proposal  to  enter  into  a 
contract.]  It  is  a  proposal  made  by  the  defendant, 
and  intended  to  be  binding  on  him  if  accepted  by 
the  guardians. 

Batter sby^  Q.C.,  and  Sir  Colman  CLoghlen^ 
Q.Cy  contra. — This  proposal  did  not  amount  to  a 
binding  contract  on  the  day  it  was  written ;  it  is 
only  a  tender  and  not  a  contract,  and  never  could 
amount  to  such  until  both  parties  were  bound,  which 
the  Board  were  not,  as  they  gave  the  defendant 
nothing  which  could  bind  them  to  him.  To  make 
this  acceptance  binding,  notice  should  have  been 
given  to  the  defendant,  and,  besides,  the  defendant's 
second  letter  was  a  plain  retractation  of  his  offer. 
The  bond  has  not  been  perfected  within  the  time 
stated  in  the  plaintiffs'  advertisement,  and  conse- 
quently the  contract,  if  any  there  be,  is  void.  This 
contract,  not  having  been  signed  by  three  guardians, 
is  not  in  accordance  with  the  rules  of  the  Poor  Law 
Commissioners,  and  is  therefore  voidable,  and,  being 
so,  the  defendant  is  not  bound.     [They  cited  the 
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fbllowiog  authoritiea-^Pothier  on  Contracts,  cap. 
1,  p.  1,  sec  2,  art.  I,  pp.  4  and  5  ;  Mac  Iver  v. 
Richardson,  (1  M.  &  Sel.  657)  ;  Moztey  v.  Tinkler, 
(1  C.  M.  &  R.  692) ;  RoutUdge  v.  Grant,  (4  Bing. 
653) ;  Cook  v.  0^%,  (3  T.  R.  653) ;  Guardians 
of  Hull  Union  v.  Fetch,  (24  L.  J.  Exch.  23)  ;  1  &  2 
Vic.  c  56,  ss.  28  and  92. 

Bamily  in  reply. — In  the  Hull  case  the  party  was 
called  on  to  sign  a  written  contract  after  the  pro- 
posal was  accepted ;  that  was  not  the  case  here.  It 
was  the  fault  of  the  defendant  not  to  have  got  an 
acceptance  from  the  guardians  to  bind  them  ;  they 
have  got  one  from  him,  and  he  is  bound.  The  rules 
of  the  Poor  Law  Commissioners  are  conditions 
subsequent,  and  are  meant  only  as  a  protection  to 
the  Poor  Law  Guardians  ;  but  in  the  Hull  case  it 
was  a  condition  precedent,  a  preliminary  offer  meant 
to  be  followed  by  a  binding  contract.  When  the 
word  "  approved  "  was  written  it  ceased  to  be  a 
tender,  and  became  a  contract.  [The  following 
cases  were  cited — Saunderson  v.  Jackson.  (2  Bos. 
&  P.  238);  Dunlop  v.  Biggins,  (12  Jur.  295); 
Rt^an  V.  Kildifsart  Union,  (2  I.  C.  L.  R.  L) 

MoNAHAN,  C.  J — We  are  of  opinion  that  the 
cause  shown  must  be  disallowed.  The  question  is. 
whether  this  is  a  contract  mutually  binding  on  both 
parties,  and  for  that  purpose  we  must  see  what  is 
the  true  construction,  fiist,  of  the  advertisement, 
next,  of  the  tender  and  its  acceptance ;  and  to  arrive 
at  that,  we  must  look  at  the  Poor  Law  Act,  (1  &  2 
Vic.  c.  56,)  and  the  Commissioner's  Orders  there- 
under. It  provides  that  there  must  first  be  an  ad- 
vertisement  for  tenders,  then,  that  if  the  tenders  be 
accepted  there  must  be  a  written  contract  entered 
into,  and  a  bond  given  by  approved  sureties  for  its 
due  performance.  In  the  case  of  the  Hull  Guar-* 
dians  v.  Fetch,  there  was  a  postscript  to  the  adver- 
tisement, which  stated  that  **  all  contractors  would 
have  to  sign  a  written  contract  after  acceptance  of 
the  tender,**  and  here  the  advertisement  has  the 
same  meaning  In  the  Hull  case  the  form  was  in 
these  words,  **  I  propose  to  supply  your  house  with 
meat,  according  to  advertisement,  for  the  ensuing 
three  months,  at  sixpence  per  pound."  The  worcU 
were  not,  "  to  enter  into  a  contract,"  but  **  to  sup- 
ply,'* and  the  answer  was,  "  I  am  directed  by  the 
Guardians  of  the  Poor  of  this  town  to  inform  you 
that  you  have  been  appointed  butcher  to  this  cor- 
poration for  the  quarter  ending,"  &c.  The  judg- 
ment of  the  court  there  was,  **  The  tender  was  only 
a  proposal  for  a  contract."  So,  in  the  present  case, 
we  think  this  was  only  a  proposal  for  a  contract, 
and  we  say  that  even  if  the  acceptance  by  the  Board 
had  been  communicated  formally  tb  the  party,  this 
case  would  not  be  distinguishable  from  the  Hull 
case.  Where  there  are  written  communications 
passing  between  parties,  it  is  not  enough  to  accept 
a  proposal  in  one's  own  mind»  but  it  must  be  done 
by  some  act  binding  on  the  party ;  and  so  in  this 
case  we  think  there  was  no  acceptance  of  this  pro- 
posal which  could  bind  the  defendant. 

Cauae  shown  disallou^. 


Lynch  v.  Ckbagh.-— tfoy  22. 

Fradice — Inspection  of^  documents — 14  ^r  15  FtV., 

cap.  99,  *.  6—16  ^  17  Ftc,  cap.  1 18,  *.  64. 

The  court  will,  under  certain  circumstances,  com  • 
pel  a  plaintiff^  to  furnish  the  defendant  with  a 
copy  of  a  copy  of  a  document,  where  no  other 
means  of  procuring  either  the  original  or  a  copy 
exist, 
M'Donagh,  Q,  C,  (with  whom  was  Exham,)  ap-* 
plied,  on  the  part  of  the  defendant,  that  the  plain- 
tiff should  furnish  the  defendant  with  a  copy  of  the 
report  made  to  the  Poor  Law  Commissioners  bj 
the  plaintiff  in  his  capacity  of  Poor  Law  Inspec- 
tor. The  application  was  made  under  the  14  &  15 
Vic.,  cap.  99,  sec.  6,  (Law  of  Evidence  Act,)  and 
16  &  17  Vic,  cap.  113,  s.  64,  (Common  Law  Pro- 
cedure Act.)  It  was  an  action  of  libel  founded  on 
certain  slanderous  paragraphs  contained  in  a  letter 
which  appeared  in  the  Evening  Facket  newspaper, 
written  by  the  defendant,  commenting  on  the  report 
made  by  the  plaintiff,  a  Poor  Law  Inspector,  to  the 
Poor  Law  Commissioners,  of  certain  proceedings  of 
the  Board  of  Guardians  of  the  Bally  vaughan  Union, 
of  which  the  defendant  was  a  member.  It  appeared 
from  the  affidavit  of  the  defendant  that  he  was  un- 
able to  plead  to  the  plaint  without  a  copy  of  the 
plaintiff's  report ;  that  he  had  applied  to  the  Poor 
Law  Commissioners  for  the  one  in  their  possession* 
but  that  they  had  refused  to  give  either  it  or  a  copy 
of  it.  The  affidavit  further  stated  that  the  plaintiff 
had  a  true  copy  in  his  possession. 

Lynch,  Q.C.,  (with  him  M.  Morris,)  opposed  the 
motion,  and  contended  that  the  original  report,  be- 
ing in  the  custody  of  the  Commissioners,  and  ttie 
plaintiff  having  only  a  copy  for  his  own  use,  that 
he  was  not  bound  to  furnish  a  copy  of  a  copy ;  and 
also,  that  the  report  being  a  privileged  commnni- 
cation  made  by  the  plaintiff  in  his  official  capacity, 
that  a  bill  of  discovery  would  not  lie  in  a  Court  of 
Equity.  They  also  contended  that  the  defendant 
was  guilty  of  delay  in  not  making  this  application 
until  the  last  day  for  pleading. 

Per  Curiam. — We  think  the  defendant  is  enti- 
tled to  get  a  copy  from  the  plaintiff,  but,  as  he  has 
been  guilty  of  delay,  it  must  be  on  the  terms  of 
pleading  within  four  days,  taking  short  notice  of 
trial)  and  paying  the  costs  of  the  motion. 

Rule  accordingly. 


COURT  OF  EXCHEQUER. 

Easter  Term,  1865. 

fRsported  by  Johh  Nobwood,  Esq.  Barrister-at-ljftw.] 

[^Coram  Greene,  B.] 

Synan  v.  TuTRfLL. — May. 

FracHee — Common  Law  Fi'ocedure  Act,  sect.  135 
— Charging  order. 

The  court  will  grant  an  order  charging  the  interest 
of  a  defendant  in  a  fund  lodged  to  the  credit  of  a 
cause  in  the  Incumbered  Estates  Court,  the  afi- 
davit  shotcing  distinctly  the  defendant  to  be  enti' 
tied  to  the  residue  of  the  funa,  after  payment  ^ 
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prwr  demfmdsi  and  that  a  large  surplus  will 
be  coming  to  Atm,  alihough  the  fund  be  not  yet 
allocated^ 

C*  R»  Barry^  of  counsel  for  plaintiff,  applied  un- 
der the  id5th  section. of  the  Common  Law  Proce- 
dare  Act — (16  &  17  Vic  c  lid,)— -for  an  order  to 
charge  the  defendant's  interest  in  a  fond  lodged  to 
the  credit  of  the  cause  in  the  Incumbered  Estates 
Court  The  affidarit  stated  that  the  defendant  was 
entitled  to  the  residue  of  the  fund  after  the  payment 
of  prior  demands.  The  fund  had  not  yet  been  al- 
located, but  it  was  sworn  that  a  large  surplus  would 
be  coming  to  the  defendant.  As  to  the  fact  of  the 
fund  not  being  allocated  he  cited  Byrne  v.  Mu\etfiny 
(6  Ir.  Jur.  126.) 

Gr£bnb»  B. — You  may  take  the  usual  order. 

Rule  accordingly. 


[^Coram  Richards  and  Grbbnb,  B.  B.] 

Bolton  v.  Bybnb  and  othbrs. — May  1,  1855. 

Practice — Common  Law  Procedure  Act^  (\6  Sf  17 
Vic.  cap,  113,  sec.  \S5) — Charging  order. 

A  party  seeking  a  charging  order^  under  the  pro^ 
visions  of  the  135th  section  of  the  Common  Law 
Procedure  Ad^  must  satisfy  the  court  as  to  the 
existence^  nature  and  extent  of  the  interest  claimed 
by  him^  and  tpecifically  state  the  fights  of  the 
parties. 

William  Smithy  on  behalf  of  the  administrator  with 
the  will  annexed  of  R.  B^  deceased,  applied,  under 
the  provisions  of  the  ld5th  section  of  the  Common 
Law  Prooedure  Act,for  an  order  to  charge  the  defen- 
dants' interest  in  certain  funds.  Counsel  relied  on  an 
affidavit  which  stated  that  a  judgment  had,  in  Easter 
Term,  1846,  been  obtained  by  said  R.  B.  against 
the  defendants  for  £4,t)00*  It  also  recited  the  de- 
cease of  R.  B.,  and  the  obtaining  of  the  letters  of 
administration  with  the  will  annexed  of  the  said  R. 
B.  by  the  administrator,  and  also  the  writ  of  revivor 
in  1855,  and  proceeded  to  state  *Uhat  the  sum  of 
£857  5s.  lid.  now  remains  justly  due  to  this  depo- 
nent, as  iuch  administrator,  on  foot  of  the  said 
judgment,  over  and  above  all  just  credits  and  allow- 
ances for  principal  and  interest  and  costs,  &G.,  to 
the  best  of  this  aeponent's  calculation,  information, 
knowledge  and  belief;  that  a  sum  of  £2,941  9s. 
8d.  is  now  standing  in  the  name  of  the  Accountant 
General,  in  the  booJLS  of  the  Governor  and  Com- 
pany of  the  Bank  of  Ireland,  to  the  credit  of  a 
matter  pending  in  the  Court  of  Chancery,  wherein 
one  F.  W.  is  petitioner  and  one  S.  H.  is  respondent, 
in  which  money  the  said  defendants  have  respec- 
tively estates  and  interests." 

Per  Curiam. — Your  affidavit  is  insufficient.  It 
is  not  enough  to  state  merely  that  you  have  an  in- 
terest, you  must  satisfy  the  court  as  to  the  existence 
and  nature  of  such  interest,  and  state  specifically 
the  rights  of  the  parties.  You  had  better  amend 
your  affidavit. 

No  rule  en  the  motion. 


Trinity  Term,  1855. 

In  rb  Foott— itfay  22. 

Practice — Admission  as  an  attorney — University 

Degree. 

In  order  to  obtain  the  benefit  of  the  provisions  of 
the  I  Sf  2  Geo.  4,  cap.  48,  persons  who  seek  to  be 
admitted  to  practise  as  attorneys  after  a  service 
of  three  years  only^  in  consequence  of  being  Gra* 
duates  of  one  of  the  Universities,  must  hai'p  com* 
pleted  their  undergraduate  course  within  six  years 
from  the  date  of  their  matriculation,  and  have  taken 
that  degree  previous  to  being  bound  apprentices^ 
the  intention  of  the  Legislature  being  to  secure 
the  undivided  attention  of  clerks  to  the  acquisi' 
tion  of  the  knowledge  of  their  profession  during 
the  term  of  apprenticeship. 

The  courts  require  the  existence  of  very  special  cir^ 
cumstances  to  induce  them  to  relax  the  strict  pro* 
visions  of  the  Acts  of  Parliament  regulating  the 
admission  of  attorneys. 

Martley,  Q.C.,  (with  whom  was  Edward  SulU- 
vauj)  moved  that  Mr.  Foott,  the  petitioner,  might 
be  admitted  an  attorney  of  this  court  on  the 
last  day  of  this  (Trinity)  Term,  notwithstanding 
his  having  been  bound  apprentice  to  £dw.  Farmer, 
gentleman  attorney  for  five  years,  three  whereof 
only  will  have  expired  at  the  termination  of  the 
Term.  The  application  was  grounded  on  the  in- 
denture of  apprenticeship,  dated  the  25th  Novem- 
ber, 1852,  and  duly  enrolled  in  the  three  law  courts 
!  as  of  Michaelmas  Term,  1852,  and  on  several  affi- 
davits. £.  Farmer  stated  that  the  petitioner,  sub- 
sequent to  his  being  bound  apprentice  to  him,  had, 
on  the  28th  of  February,  1854,  obtained  th^  de- 
gree of  B.A.,  and  that,  during  the  period  of  his 
apprenticeship,  he  had  discharged  his  duty  as  such 
apprentice  faithfully,  honestly,  and  to  the  full  satis- 
faction of  his  master,  who  was  willing  that  he  should 
be  admitted  to  practise  as  an  attorney  during  the 
present  Term.  The  petitioner's  affidavit  stated 
that  be  had  been  admitted  a  student  in  the  Uni- 
versity of  Dublin  on  the  1st  July,  }846,  wherein 
during  bis  undergraduate  course  he  had  obtained 
certificates  of  recommendation  for  honors  in  clas- 
sics ;  that  he  was  bound  apprentice  to  £dw.  Far- 
mer for  five  years  in  Michaelmas  Term,  1852$ 
that,  at  the  time  he  was  so  bound,  there  remained 
but  one  examination  for  him  to  undergo,  previously  ^ 
to  obtaining  his  degree  of  B. A. — namely,  the  '<  d^ 
gree  examination  "  in  1850,  so  as  to  entitle  him  to 
take  his  degree  at  the  "commencements''  held  in 
the  month  of  March,  1851,  which  examination  the 
petitioner  would  have  attended  but  for  the  follow- 
ing circumstances : — He  was  entitled  to  a  sum  uf 
£1,200,  and  £40  per  annum  under  his  father's 
will,  charged  on  the  estate  of  his  eldest  brother, 
with  whom  he  resided  up  to  the  year  1849*  His 
brother  became  embarrassed  in  his  circumstances, 
and  had  ceaded  to  reside  in  this  country,  and  a  re- 
ceiver had  been  appointed  by  the  Court  of  Chan- 
cery over  his  estates  at  the  suit  of  some  prior  cre- 
ditors. The  petitioner  had  been,  in  consequence 
of  these  proceedings,,deprived  of  all  means  uf  pay- 
ing for  his  degree,  or  of  supporting  hiuit>elf>  iuas* 
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rnoch  as  he  had  not  received  any  interest  on  his 
said  charge,  nor  one  shilling  out  of  the  said  estate, 
from  the  year  1848  until,  after  having  presented  a 
petition  for  the  sale  of  the  estates  in  the  Fncnm- 
bered  Estates  Court  in  July,  1850,  the  funds  aris* 
ing  frooi  the  sale  of  the  estates  were,  in  June,  1853, 
distributed.  Before  the  said  distribntion  he  had 
bound  himself  apprentice  to  Farmer,  giving  the 
said  charge  as  security  for  payment  of  the  appren- 
tice-fee and  the  costs  of  the  necessary  stamps  ;  as 
soon  as  the  rules  of  the  University  admitted,  he  re- 
placed his  name  upon  its  books,  and  toolc  out  his 
degree  on  the  28th  of  February,  1854 ;  and,  but 
for^the  want  of  funds,  caused  by  liis  brother's  em- 
barrassments, and  the  difficult  position  of  the 
.  estates,  he  would  have  taken  out  his  degree  pre- 
vious to  being  bound  apprentice.  During  his 
apprenticeship  he  attended  seven  Terms  in  Dublin, 
and  in  every  other  respect  performed  the  dutiea  of 
service  faithfully,  honestly,  and  diligently,  and  to 
the  satisfaction  of  his  master.  The  usual  notices, 
pursuant  to  the  statute,  were  posted  in  the  three 
Law  Courts,  and  notice  of  the  application  had 
been  served  on  the  Secretary  of  the  Law  Society 
of  Ireland,  but  that  body  did  not  offer  any  op- 
position to  the  application,  leaving  it  to  the  dis- 
cretion of  the  court.  The  Rev.  Michael  Roberts, 
M.A.,  F.T.C.D.,  whose  pupil  Foott  had  been, 
certified  his  having  passed  through  his  undergra- 
duate course  in  the  University  with  credit,  and 
taken  his  degree  respectably,  and  his  having  been 
recommended  for  honors.  The-  7th  George  2, 
chapter  5,  section  2,  requires  an  apprenticeship 
for  the  space  of  five  years.  This  was  followed 
by  the  Act  for  the  better  Regulation  of  the  Ad- 
mission and  Practice  of  Attorneys,  13  &  14  Geo. 
3,  cap.  23,  which  gives,  in  section  7,  a  power  to  the 
judges  and  barons  to  make,  in  cases  of  sickness  or 
other  unavoidable  accidents,  such  allowances  and 
exceptions  as  they,  in  their  discretion,  shall  think 
fit;  and  in  section  9  it  is  enacted,  that  the  Act  was 
not  to  be  construed  to  extend  to  prevent  the  judges 
or  barons  from  admitting  or  refusing  to  admit  such 
persons,  and  iu  such  manner,  and  with  such  discre- 
tion as  the  said  judges  were  theretofore  lawfully 
used.  The  1st  &  2nd  Geo.  4,  cap.  48,  sec.  I,  pro- 
vides that  any  person  who  shall  have  taken  or  shall 
take  the  degree  of  B.A.  or  LL.B.  [or  B.C.L.]  in 
either  of  the  universities  of  Oxford,  Cambridge,  or 
of  Dublin,  and  who  shall,  at  any  time  after  he  shall 
have  taken  or  shall  take  such  degree^  be  bound  to 
serve  as  a  clerk  for  the  space  of  three  years,  and 
who  shall,  during  that  term,  continue  in  such  ser- 
vice, and  during  the  whole  time  shall  continue  and 
he  actually  employed  by  such  attorney^  ^r.,  in  the 
proper  business  and  practice^  Sfc^  of  an  attorney^ 
4*0.,  shall  be  admitted  to  practise  as  an  attorney  as 
if  he  had  served  for  five  years.  Th^  4th  section, 
however,  provides  that  nothing  in  the  Act  shall  ex- 
tend to  any  person  who  shall  have  taken  or  shall 
t^ke  such  degree  of  B.A.,  unless  he  shall  take  said 
degree  within  six  years,  [or  the  degree  of  LL.B., 
&C  within  eight  years,  vide  3  Geo.  4,  cap.  16,] 
next  after  the  day  he  shall  be  first  matriculated  in 
^aid  university,  and  unless  such  person  shall  be  so 
bound  within  four  years  next  after  the  day  he  shall 


have  taken  such  degree.    This  court  had  established 
the  precedent  of  admitting  a  person  to  practise,  even 
without  having  served  a  regular  or  complete  ap- 
prenticeship.   The  decision  In  re  Colville,  (6  L.  R., 
N.  8.,  121,)  though  apparently  so,  is  not  adverse  to 
the  present  application*  That^case  was  neither  with- 
in the  spirit  nor  letter,  and  was  made  as  of  right,  and 
not  to  the  discretion  of  the  court.     [PennefijUheVt 
B. — In  the  present  case  the  preparation  for  at  least 
one  important  examination  in  college  was  made  dur- 
ing hie  apprenticeshipr    Richards^  B, — If  he  had 
answered   the    last    examinatioD   we    might,    al- 
though the  degree  had  not  actually    been   taken 
at  "the  commencements,'*  have  strained  a  point 
in  his  favour.     Pennefather^  B, — No  fatality  has, 
as  it  appears  to  roe,  occurred  here.    The  mere  Uk- 
ing  of  a  degree  is  but  a  formal  matter,  but  it  is 
otherwise  with  the  preparation  of  the  last  exami*> 
nation,  which  is  one  of  importance,  and  the  business 
for  which  he  had  to  prepare  during  his  appren- 
ticeship, and  while  learning  his  profession  as  an 
attorney.  Greene^  B, — The  want  of  funds  does  not 
amount  to  a  fatality.     If  we  yielded  fo  that  plea 
we  should,  in  effect,  be  construing  the  Act  of  Par- 
liament, which  is  very  explicit/  one  way  for  a  poor 
man,  and  another  way  for  a  rich]     The  court 
possesses  a  discretionary  power  to  admit  an  attor- 
ney, even  though  he  have  not  served  an  apprentice- 
ship pursuant  to  the  statute — In  re  Lyonsy  (Jones 
and  Carey,  197  ;  a.  c.  L.  R.,  w.  s^  116.)     [^Penne- 
father^  B. — The  court  there  did  not  wish  to  visit 
with  rigour  a  person  who  had  merely  been  misled, 
as  it  were,  by  a  vicious  precedent,  and  that  was  the 
ground  of  their  decision.]     Tliere  may  certainly,  i» 
the  present  case,  have  been  some  theoretical  applica- 
tion of  a  portion  of  his  time  in  preparing  fur  the  last 
college  examination,  which  is  really  little  more  than 
a  matter  of  form.     This  motion  is  made  with  per- 
fect bona  fidesy  and  there  has  jjeen,  substantially,  a 
complete  compliance  with  the  statute.     This  is  a 
fair  case  for  the  exercise  of  the  discretion  of  the 
court.     If  there  be  any  other  circumstances  con- 
cerning which  the  court  would  ivisb  further  infor- 
mation, we  would  ask  permission  to  file  additional 
affidavits. 

Pennbfathsb,  B. — We  have  already,  during 
the  progress  of  the  argument,  stated  our  views  re- 
specting the  application.  We  are  very  sorry  we 
cannot  comply  with  the  motion.  We  do  not  think 
the  case  falls  within  the  scope  of  the  Act,  and 
though  doubtless  the  courts  have  a  dispensing  power 
to  relax  the  strictness  of  the  provisions  laid  down 
in  the  Acts,  under  special  circumstances,  we  do 
not  think  a  case  has  been  made  out  suffiotent  to 
warrant  the  court  in  exercising  that  discretion  in 
the  present  case.* 

Motion  refMSed, 


*  By  the  14  &  15  Vic.  oap.  88,  '*  Amending  the  several 
Acts  for  the  regulation  of  Attorneys  and  Solioitors/'  the 
provisions  of  the  1  &  2  Geo.  4,  cap.  48,  and  3  Geo.  4,  cap. 
J  6,  relating  to  the  admission  and  enrolment  as  attorneys  of 
Bachelors  of  Arts  or  Laws  at  Dublia,  are  extended  to  the 
degrees  of  Bachelors  of  Arts  and  of  Laws  in  tlie  Queen's 
University  in  Ireland ;  and  certain  provisions  of  the  former 
Acts  as  to  persons  bound  for  five  years,  &c.,  extended  to 
students  of  Queen*s  Colleges  attending  lectures  and  passing 
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[^Coram  Greene,  B.] 

Davis  v.  Reeves.* — J/oy  21',  1855. 

Practice— 17  ^  18  Vic^  c  34--Subp€Boa  nd  testifi- 
candum-—ilt<«n<20nctf  of  witnesies  from  Eng^ 
land — Suficiency  ofajfidaviU 

A  pnrty  seeking  to  obtain  writs  of  subpoena  ad 
testificandum  and  subpoena  duces  tecum  to  en- 
force  the  attendance  of  witnesses  from  Etiglandy 
must^  in  his  affidavit^  satisfy  the  court  and  show 
Jacts  indicatingythat  the  attendance  ofthewitnesses 
required  is  necessary^  and  that  the  tesHmimy  they 
are  expected  to  afford  cannot  be  obtained  from 
other  quarters. 

This  was  an  action  for  oral  slander — the  nature  of 
and  pleadings  iii  which  will  be  seen  by  reference  to 
vol.  V]].,  page  118,  of  the  Irish  Jurist. 

W.  Exhamy  counsel  for  plaintiff,  applied,  under 
the  provisions  of  17  &  18  Xic,  cap.  34,  that  the 
court  should  order  writ«  of  subpcena  ad  testifican* 
dum  and  subpoena  duces  tecum  to  compel  the  at- 
tendance of  certain  necessary  witnesses  resident  at 
Liverpool,  Manchester,  and  Birmingham  in  Eng- 
land. Counsel  grounded  his  motion  on  the  affida- 
vit of  the  plaintiff,  which  stated  that  <'£.  B.  B.  and 
W.  J.,  of  Liverpool,  W.  S.,  of  Wariogton,  and  J. 
C,  of  Birmingham,  all  in  England,  were  necessary 
witnesses  for  plaintiff  on  the  trial,  notice  for  which 
has  been  served  ;  that  he  had  seen  and  conversed, 
within  the  present  month,  with  all  of  the  aforesaid 
persons  who  were  then,  and,  he  believes,  are  still, 
in  good  health,  and  none  of  them  exceeding  fifty 
years  of  age,  three  of  them  being  about  thirty-five 
years  of  age ;  that  the  said  E.  B.  B.  is  Secretary 
to  the  *  Magnetic  Telegraph  Company '  in  Liver- 
pool, and,  as  such,  has  the  custody,  as  deponent 
has  been  informed  and  believes,  of  all  the  original 
manuscripts  of  the  telegraphic  messages  transmit- 
ted  by  the  company  to  Dublin  and  elsewhere ;  that 
said  W.  J.  was  on  board  the  ship  called  *  the  Cham- 
pion of  the  Seas,'  on  the  day  on  which  deponent  was 
also  on  board,  on  which  occasion  deponent  was  in 
conversation  with  the  said  W.  J. ;  that  said  W.  S. 
was,  as  deponent  has  been  informed  and  believes, 
in  Dublin  on  the  occasion  when  the  slanderous  and 
defamatory  language  was  made  use  of  as  in  sum- 
mons and  plaint  meutioned ;  that  said  J.  C.  admit- 
ted to  deponent,  within  the  last  fortnight,  that  he 
and  his  partners  in  trade  bad  received  several  tele- 
graphic messages  in  reference  to  deponent's  alleged 
departure  for  Australia ;  that  the  evidence  to  be 
given  by  the  above-mentioned  four  persons  could 
not  be  given  by  any  persons  in  Ireland,  as  this  de- 
ponent believes,  nor  is  it  in  deponent's  power  to 
procure  the  evidence  which  he  expects  will  be 
given  by  them ;  that  be  is  advised  and  believes 
that  the  evidence  of  the  aforesaid  witnesses  is  ab- 


examinations  in  the  Faculty  of  Law  daring  two  coUegiate 
years,  and  also  the  privileges  given  by  6  &  7  Vic.  cap.  73, 
to  Bachelors  of  Arts  or  of  Laws  in  the  Universities  of  Ox. 
fqrd,  Cambridge,  Dublin,  &c  ,  as  to  attorneys'  admission  in 
England,  are  extended  to  Bachelors  of  Arts  or  Laws  in  the 
Qa^n*s  University. 
*  Vide  ante  page  118. 


solotely  necessary  to  sustain  his  case,  and  that  he 
could  not  safely  proceed  to  trial  without  their  evi- 
dence." [  Greene^  B* — Why  could  not  the  witnesses 
be  examined  under  a  commission  ?]  Because  the 
**  Electric  Telegraph  Company,"  by  the  terms  of 
their  charter,  are  bound  not  to  produce  the  origi« 
nals  of  any  messages  transmitted  through  their  of- 
fices, save  in  a  court  of  justice.  [^Greeney  jB.— Is 
not  an  examination  under  a  commission  a  proceed- 
mg  before  a  court  of  justice  ?]  There  are  peculi- 
arities in  this  case  requiring  the  attendance  of  the 
witnesses.  The  court  granted  orders  similar  to 
that  now  sought  in  Lawder  v.  Lawder^  (7  Ir.  Jur. 
28) ;  and  in  Wade  v.  FoXy  (7  Ir.  Jur.  48) ;  [vide 
Nerwich  v.  Gregory ^  (7  Ir.  Jur.  144.)]  The  secre- 
tary of  the  company  must,  on  the  trial,  produce  the 
original  document,  and  it  is  most  important  for  the 
plaintiff  that  it  should  be  shown  to  witnesses  in  or- 
der to  identify  the  handwriting  to  the  message,  and 
we  must  also  have  the  attendance  of  the  clerk  who 
transmitted  the  message. 

Grbenb,  B. — You  have  shown  sufficient  in  the 
affidavit  to  entitle  the  plaintiff  to  the  order  sought. 
Let  a  subpoena  duces  tecum  issue  to  the  secretary 
and  clerk  of  the  company,  and  a  subpoena  ad  testis 
ficandum  to  compel  the  attendance  of  the  other 
two  witnesses. 


Baker  v.  ARMSTRONO.^ilftQry  24,  1855. 

Practice — Common  Law  Procedure  Actf  sec.  136 
.  — Sequestration  order. 

Upon  an  application  to  obtain  an  order  to  extend  a 
sequestration  to  the  matter  of  a  pre' existing  judg" 
ment,  under  the  16  Sf  17  Vic  c.  113,  s.  136,  or- 
der  refused,  it  not  appearing  clearly  to  the  court 
that  the  judgmerU  creditor  was  in  a  position  to 
issue  execution  at  law. 

Edward  Sullivan  moved,  on  behalf  of  the  plaintiff, 
for  liberty  to  extend  a  sequestration,  and  that  the  se« 
questrator  should  account  under  the  provisions  of 
the  136th  section  of  the  Common  Law  Procedure 
Amendment  Act  Counsel  grounded  his  motion  on 
the  affidavit  of  the  plaintiff  which  stated  that  he  had 
obtained  a  judgment  in  the  Court  of  Exchequer  as 
of  Hilary  Term,  1846,  on  the  bond  of  Rev.  J. 
Armstrong,  the  defendant,  for  the  penal  sum  of 
£500,  which  was  registered  and  revived  in  the  usual 
form  in  Easter  Term,  1847,  and  was  registered 
pursuant  to  the  statute  in  1855.  On  the  29th  of 
April,  1847^  plaintiff  caused  a  writ  of  ^rt  yaaa#» 
directed  to  the  Sheriff  of  County  Clare,  to  be  issued 
against  defendant  on  foot  of  the  judgment,  and  a 
return  was  made  thereto  **that  the  said  Rev.  J. 
Armstrong  had  not  any  goods  or  chattels  or  any 
lay  tee  in  the  bailiwick  whereof  the  sheriff  could 
cause  to  be  made  the  debt  and  damages ;  but  he 
certified  the  defendant  as  being  a  beneficed  clerk 
and  possessed  of  the  Deanery  of  Kilfenora  and 
Rectory  of  Clonnery,  which  said  deanery  is  withiu 
the  diocese  of  the  Bishop  of  Killaloe  and  Kilfenora» 
&C.  An  order  was  obtained  on  May  25, 1847,  from 
the  Court  of  Exchequer  for  liberty  to  issue  a  writ  of 
fieri  facias  de  bonis  eccksiasticis  against  defendant 
for  £287,  principal  and  interest  then  due^  which  writ 
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was  forwArded  to  the  Bishop,  the  receipt  of  which 
the  Bishop  acknowledged  by  letter  in  April,  1848, 
stating  that  he  had  lodged  it  with  the  registrar  of 
the  diocese.  No  coromanication  relative  to  the  writ 
having  been  received  by  plaintiff  he  wrote  to  the 
registrar  in  August,  1852,  to  know  how  the  seques- 
tration stood,  but  received  no  answer.  He  accord- 
ingly wrote  to  the  bishop,  who  replied  that  his  let- 
ter had  been  sent  to  the  sequestrator  in  the  defend- 
ant's cases ;  by  this  sequestrator  the  plaintiff  was 
informed  that  he,  having  been  appointed  in  April, 
1847,  had  since  paid  the  two  first  sequestrations, 
and  was  iu  process  of  discharging  the  third  seques- 
tration, and  that  it  would  be  some  time  before  plain- 
tiff would  be  likely  to  receive  anything  out  of  the 
deanery.  In  the  year  1854  it  was  ascertained  that 
the  late  registrar  had  omitted  to  issue  the  seques- 
tration in  the  case  of  Baker  v,  Armstrong ;  but  of 
this  fact  plaintiff  had,  up  to  that  time,  been  igno- 
rant. Plaintiff  further  stated  that  the  said  sum  of 
£287,  with  interest  from  April,  1848,  is  still  justly 
due  and  owing,  over  and  above  all  just  and  fair 
allowances,  and  that  he  believed  himself  to  be  enti- 
tled to  an  order  that  the  sequestrations  which  have 
issued  be  extended  to  the  matter  of  his  judgment 
without  further  writ,  and  with  priority  from  the 
date  of  the  lodgment  by  him  of  the  said  writ  of  ex- 
ecution de  bonis  eccUsiasticisy  and  that  the  said  se- 
questrator do  furnish  accounts  from  tfie  date  of  his 
appointment. 

Greene,  B. — I  cannot  grant  the  application 
without  your  issuing  a  writ  of  revivor.  A  seques- 
tration is  in  the  nature  of  an  execution,  nan  constat, 
but  that  the  preceding  sequestrations  may  have  been 
satisfied,  and  then  you  would  have  an  execution 
without  having  regularly  revived  the  judgment. 

Motion  refused* 


[^Coram   Peknefather,   Richards,  and 
Greene,  B.B.J 

Hughes  v.  Shaw. — May  25,  1855. 

Practice — Common  Law  Ptveedure  Act — Special 

repUoatum. 

Where  an  issue  can  he  framed,  on  the  eummons  and 
plaint  and  defunce  as  they  stand,  raising^  the 
question  between  the  parties,  the  courts  discourage 
thejUing  of  further  pleadings. 
Hiekey  applied  for  liberty  to  reply  specially. 
Summons  and  plaint  stated  that  the  defeadant 
assaulted  and  beat  the  plaintiff,  to  the  pkiotifTs 
damage  and  loss.  The  defence  averred  that  at  the 
time  of  the  assault,  defendant,  being  possessed  of  a 
close,  the  plaintiff  was  unlawfully  and  without  li- 
cense and  permission  upon  the  same,  and  without 
such  license,  &Cn  endeavoured  to  force  his  way 
through  the  close,  and  assaulted  defendant's  ser- 
vant, who,  by  his  directions,  endeavoured  to  prevent 
the  plaintiff  from  trespassing  in  the  said  close, 
whereupon  the  defendant,  during  the  said  wrongful 
attempt  of  the  plaintiff  to  force  his  way,  did  on  said 
occasion  defend  his  possession  of  his  said  close  as  it 
was  lawful  for  him  to  do,  and  that  if  any  damage 
or  injury  happened  to  the  plaintiff,  the  same  hap- 
pened of  the  wrong  of  the  plaintiff,  and  in  defence 
by  the  defendant  of  his  said  close.  The  plaintiff 
sought  to  reply  the  excess.  It  is  impracticable  to 
raise  the  question  of  excess  on  the  pleadings  as  at 
present  framed. 

Pennefather,  B. — Surely  you  do  not  require 
a  replication.  There  is  no  difficulty  in  framing  an 
issue  involving  the  question  of  excess  on  the  plead- 
ings as  they  at  present  stand ;  the  object  of  the 
Act  is  to  discourage  further  pleading  after  the 
defence. 

Motion  reused. 
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COURT  OF  QUEEN'S  BENCH, 
Trinity  Term,  1855. 

[Reported  by  Florence  McCarthy,  Esq.,  and  Samuel 
V.  Pbet,  Esq.,  Barrlstere-at-Law.] 

Murray  v.  Btrne  &  another. — June  5. 
TrespiU9 — False  imprisonment — Commitment  to 
illegal  custody^ustifieation  under  illegal 
proeesS'-Pleading^.^  ^  4  Vic.  c.  107. 
In  an  action  for  assault  and  false  imprisonment  the 
defendants^   a  former  execution  creditor  of  the 
plaint^ and  hu  attorney,  pleaded  severally ^Jirst^ 
a  dental  tfthe  wrongful  acts  as  alleged  ;  and  set 
condly,  a  justification  under  an  order  by  ike  In-- 
solvent  Court  for  the  committal  of  the  plaintiff  to 
Richmond  Bndewell  fo>r  the  contempt  of  having 
fieglected  to  fiU  his  schedule^  pursuant  to  3  Sf  4 
Vic.  c.  107,  sec.        It  appeared  upon  (hepUad- 
ings  thai  the  plaint ff  had  been  discharged  from 
custody  by  this  court  upon  habeas  corpus.     Held, 
on  demurrer  to  the  latter  plea^  (Lefiroy,  CJ.  dis- 
sentiente,)  thai  the  plea  in  question  was  no  Justin 
Jkation,  inasmuch  as,  according  to  the  construe* 
Hon  of  the  S^4  Vic.  c.  1 07,  ss.  54, 57,  as  settled  in 
Re  Dickson,  (5  /r.  Jur.  245),  the  committal  of 
the  plaintiff^  to  Richmond  Bridewell  was  an  ex* 
cess  of  the  jurisdiction  of  the  Insolvent  Court, 
and  ike  order  being  illegal  afforded  no  justifica- 
tion to  either  of  the  defendants  for  the  acts  done 
thereunder, 
ne  foregoing  special  defence  did  not  expressly  ad- 
mit the  commission  of  the  trespass  alleged  in  the 
eummons  and  plaint^  but^  on  the  contrary,  stated 
facts  from  which  an  inference  might  a^ise  that  the 
defendants  had  been  only  instrumental  in  putting 
the  court  in  motion.      Held,  that^  however  the 
latter  facts  might  operate  as  a  defence  under  the 
plea  of  denial,  ^rst  pleaded,  it  must  be  intended, 
for  the  purposes  of  the  argument  of  the  present 
demurrer,  that  the  special  defence  was  one  pleaded 
in  confession  and  avoidance,  pursuant  to  the  7\st 
section  of  the  Common  Law  Procedure  Act. 
Semble,  (per  Perrin,  J.)  that  at  all  events  the  defence 
should  have  alleged  the  issuing  of  a  warrant,  and 
not  merely  an  order* 
This  was  an  action  of  trespass  and  false  imprison- 
ment.     The  defendants  tooic  defence  separately. 
The  defendant,  J.  R.  Byrne,  pleaded :  first,  that 
he  did  not  assault  the  plaintiff,  or  force  or  com- 
pel him  to  go  along  divers  or  any  public  streets  to 
a  public  prison,  or  imprison  or  keep  him  in  prison, 
as  by  him  in  said  summons  and  plaint  is  alleged ; 
that  before  the  committing  the  alleged  grievance 
in  the  summons  and  plaint  mentioned,  that  is  to 
sa}',  on  the  3 1st  day  of  May,  1852,  the  said  plain- 
tiff was  arrested  and  taken  in  execution  at  suit  of 
the  defendant,  John  Talbot  Byrne,  for  a  certain 
debt  of  £21  ds.  lOd.,  due  by  said  plaintiff*  to  said 
John  Talbot  Byrne,  and  the  said  plaintiff'  was  on 
the  same  day,  at  suit  of  the  said  John  T.  Byrne, 
duly  committed  to   the  custody  of  the   Marshal 
of  the  Marshalsea  of  our  Lady  the  Queen  in  the 
prison  of  the  Four  Courts  Marshalsea  in  the  City 
of  Dublin,  and  charged  in  execution  for  the  said 
sum  of  £21   ds.  lOd.  at  the  suit  of  said  dcii^ndant, 


John  Talbot  Byrne,  and  the  said  plaintiff  remained 
and  continued  in  such  custody  so  committed  to  pri- 
son, and  charged  in  execution  as  afoiesaid  at  suit 
of  the  said  defendant,  John  Talbot  Byrne,  from 
thence  and  until  and  after  the  making  of  the  seve- 
ral orders  and  committing  the  supposed  grievances 
hereinafter  mentioned ;  that  the  plaintiff  did  no% 
within  twenty-one  days  after  he  was  so  committed 
and  charged  in  execution  as  aforesaid,  nor  at  any 
other  time,  make  satisfaction  to  the  said  defendant, 
John   Talbot   Byrne,  for  sudi   debt,  for  which   he 
was  so  committed  and   charged   in   execution   as 
aforesaid,  and  thereupon  the  said  defendant,  John 
Talbot  Byrne,  after  the  expiration  of  more  than 
^twenty-one  days  next  after  the  said  plaintiff  had 
been  so  committed  and  charged  in  execution  as 
aforesaid,  and  whilst  the  said  plaintiff  continued  in 
such  custody,  on  the  22nd  day  of  June,  1852,  ap- 
plied by  petition  in  a  summary  way  to  the  Court 
for  Relief  of  Insolvent  Debtors  in  Ireland,  accord- 
ing to  the  provisions  of  the  statute  in  such  case 
made  and  provided,  for  an  order  vesting  the  real 
and  personal  estate  and  effecU  of  the  plaintiff,  be- 
ing such  prisoner  as  aforesaid,  in  the  provisional 
assignee  for  the  time  being  of  said  court,  pursuant 
to  the  statute,  and  thereupon,  by  an  order  of  s-id 
court,  made  the  22nd  of  June,  1852,  it  was  order- 
ed by  the  said  court  in  said  petition,  pursuant  to 
the  said  statute,  that  all  the  real  and  personal  es- 
tate and  effects  of  the  said  prisoner,  the  said  now 
plaintiff,  except  the  wearing  apparel,  bedding,  and 
such  other  necessaries  of  such  prisoner  and  his  fa- 
mily, and  the  working  tools  and  implemenU  of  such 
prisoner,  not  exceeding  in  the  whole  the  value  of 
£15,  should  be  vested  in  Christopher  Hume  Law- 
der,  of  the  City  of  Dublin,  gentleman,  provisional 
assignee  for  the  time  being  of  said  court,  as  by  the 
said  order  of  the  said  court  remaining  of  record  m 
said  court  will  appear;  and  afterwards,  on   said 
22nd  of  June,  1852,  it  was  further  ordered  by  said 
court  that  the  plaintiff,  so  being  such,  prisoner  as 
aforesaid,  should,  within  the  space  of  fourteen  days 
next  after  notice  thereof  had  been  received  by  him 
at  the  said  prison,  according  to  the  rule  of  the  court 
in  that  behalf,  deliver  into  the  said  court  a  schedule 
of  all  his  estate  and  effects  according  to  the  said 
statute  in  that  behalf,  6r  by  said  last  mentioned  or- 
der also  of  record  in  said  court  will  appear ;  that 
afterwards,  on  the  23rd  June,  1852,  nctice  of  said 
last  mentioned  order  was  given  to  and  received  by 
the  said  plaintiff  at  the  said  prison  according  to  the 
rules  of  said  courts  in  that  behalf,  by  then  and  there 
delivering  unto  the  said  plaintiff  a  true  and  com- 
pared  copy  of  said   last   mentioned   order,  duly 
signed  and  authenticated  pursuant  to  the  statute ; 
that  the  plaintiff'  disobeyed  the  said  order,  and  did 
not  within  fourteen  days  next  after  notice  thereof 
received  by  him  as  aforesaid,  deliver  into  said  court 
said  schedule  as  aforesaid,  and  did  not  deliver  same 
or  any  schedule  within  the  time  aforesaid,  or  at  any 
other  time,  and  therein  the  said  petitioner  was  guilty 
of  a  contempt  of  said  court;  that  after  the  expiraiion 
of  said  period  of  fourteen  days,  and  after  the  ^a!d 
plaintiff  had  been  guilty  of  such  contempt  and  of- 
fence  as  aforesaid,  to   wit.  «>n   ihe  22nd  of  July, 
1852,  the  said  defendant,  a.^  the  attorney  of  the  said 
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defendant  John  Talbot  Byrne,  and  by  his  directions, 
brought  the  said  matter  under  the  consideration  of 
the  said  court,  and  applied  to  said  court  to  make 
such  order  therein  as  to  said  court  should  seem  fit, 
and  according  to  law,  whereupon,  on  such  applica- 
tion of  defendant  as  attorney  for  said  defendant, 
John  Talbot  Byrne,  a  certain  further  order  was 
then  and  there  duly  made,  and  the  said  court  having 
competent  authority  to  make  the  same,  it  was  or- 
dered and  adjudged  by  the  said  court  that  the  said 
petitioner,  for  such  his  contempt  and  offence,  should 
be  and  was  thereby  committed  to  the  Gaol  of  the 
Richmond  Bridewell,  being  the  common  gaol  of  the 
City  of  Dublin,  there  to  remain  without  bail  or 
mainprize  until  such  time  as  he  should  have  deli- 
vered into  said  court  such  schedule  as  aforesaid ; 
and  it  was  further  ordered  by  said  court  that  the 
Marshal  of  the  Four  Courts  Marshalsea  should,  and 
he  was  thereby  authorized  and  required  on  receipt 
thereof,  to  convey  to  said  gaol  of  Richmond  Bride- 
well the  said  plaintiff,  and  him  to  deliver  to  the 
governor  of  said  gaol,  who  was  thereby  authorized 
and  required  to  remove  said  plaintiff  into  his  cus- 
tody, and  him  safely  keep  as  aforesaid,  as  by  said 
last-mentioned  order  of  record  in  said  court  will 
appear ;  that  at  the  time  of  making  said  last-men- 
tioned order,  and  of  the  committing  of  the  supposed 
grievances  hereinafter  mentioned,  the  said  plaintiff 
was  a  prisoner  in  the  custody  of  the  said  Marshal  of 
the  Four  Courts  Marshalsea,  Dublin,  so  committed 
and  charged  in  execution  as  aforesaid,  and  that  said 
gaol  called  the  Richmond  Bridewell  in  said  order 
mentioned  then  was  the  common  gaol  of  the  City 
of  Dublin,  where  the  said  plaintiff  then  was,  and 
where  the  said  plaintiff  then  usually  resided ;  that 
tl>e  said  last-mentioned  order  being  made  and  in 
full  force,  that  he,  the  said  defendant,  J.  R.  Byrne, 
then  being  one  of  the  attorneys  of  said  court,  and 
acting  as  attorney  for  the  said  defendant,  John 
Talbot  Byrne,  delivered  a  true  copy  of  the  said 
last-mentioned  order  duly  signed  and  certified,  and 
under  the  seal  of  the  said  court,  according  to  the 
provisions  of  said  statute,  to  the  said  Marshal  of 
the  Four  Courts  Marshalsea,  Dublin,  in  said  order 
named,  to  be  acted  on  by  said  Marshal  according 
to  law,  and  the  said  Marshal,  in  pursuance  of  said 
order,  subsequently  conveyed  said  petitioner  from 
the  said  Four  Courts  Marshalsea  through  and  along 
certain  public  streets  to  the  said  gaol  of  the  Kil- 
mainham  Bridewell,  and  there  delivered  him,  in 
pursuance  of  said  order,  to  the  Governor  of  said 
Bridewell,  to  be  detained  pursuant  to  said  order, 
and  the  said  Governor  of  said  Bridewell  then  and 
there  received  the  said  petitioner  into  his  custody, 
and  kept  and  detained  him  in  said  gaol  called  the 
Richmond  Bridewell,  pursuant  to  said  order,  for 
the  space  of  time  in  said  writ  of  summons  and  plaint 
mentioned,  as  justly  he  might  for  the  cause  afore- 
said,, and  which  are  the  several  gricvutices  in  said 
writ  of  summons  and  plaint  mentioned:  that  save 
as  in  this  defence  is  stated  he  did  not  assault  the 
petitioner,  or  force  or  compel  him  to  go  along  divers 
public  streets  to  a  public  prison,  or  imprison  the 
petitioner,  or  keep  or  detain  him  in  prison,  as  in 
said  writ  of  summons  and  plaint  alleged,  and  there- 
fore he  defends  the  above.      The  other  defendant, 


the  client  of  the  first  defendant,  pleaded  on  similar 
terms,  with  the  needful  vari^ktions. 

The  plaintiff  demurred  to  the  second  defences  of 
both  defendants,  upon  the  ground  that  the  Insolvent 
Debtors*  Court  had  no  jurisdiction  to  order  a  pri- 
soner confined  in  the  Four  Courts  Marshalsea  for  a 
contempt,  or  otherwise,  to  be  committed  to  the  Rich- 
mond  Bridewell  or  other  gaol  in  the  City  of  Dublin. 

Exham  and  J.  T.  BaU,  Q.  C.  in  support  of  the 
demurrer. 

T.  Grmfdon  and  The  SoUeUor  General  eoninu 

Cur.  adv.  fmlt. 

June  5. — Mooms,  J. — This  oaae  oomes  before 
the  court  upon  a  demurrer  taken  to  two  defences, 
'ft  was  an  action  for  fake  iaiprieonment  broaght 
against  these  two  defendanta,  wbo  have  taken  de- 
fence and  pleaded  separately,  but  in  similar  terms. 
[His  Lordship  fully  stated  the  pleadings.]     The 
first  question,  upon  this  demurrer,  was  wkh  respect 
to  the  nature  of  the  second  defence,  the  plaintiff 
contending,  that  it  was  a  plea  admitting  the  com- 
mission of  the  trespasses  and  justifying  them,  and  the 
defendants,  on  the  other  band,  urging  that  that 
defence  was  only  a  tpedal  plea  of  not  guilty.     We 
most  accordingly  first  determine  the  natore  of  that 
defence,  and  for  this  the  Common  Law  Prooedore 
Act  must  be  resorted  to.    Section  71  of  that  Act 
provides,  that  in  actions  for  wrongs,  there  shall  be 
but  two  modes  of  defences;  namely,  first,  defences 
by  way  of  denial,  which  shall  take  ttsoe  on  some 
one  or  more  material  matter  of  fact  alleged  in  the 
summons  and  plaint;  and  secondly,  defences,  which 
admit  the  matter  complained  of  but  rely  on  matter 
of  avoidance,  excuse  or  justification,  which  must 
be  expressly  pleaded.     I  think  that  the  defendant 
has  availed  himself  of  the  second  kind  of  defence, 
and  that  this  second  defence  confesses  the  trespasses 
and  has  attempted  to  justify  them  under  the  order 
of  the  Insolvent  Court,  in  the  same  manner  as  wonld 
have  been  done  by  a  plea  of  justification,  under  the 
old  form.     We  are  not,  therefore,  upon  this  de- 
murrer, called  upon  to  consider  whether  the  facts 
as  stated  operate  as  a  defence  by  way  of  denial,  for 
I  consider  that  the  defence  must  be  regarded  as  a 
confession  by  each  defendant  of  the  fact  of  the  im- 
puted trespass;  and  although  I  am  of  opinion  that, 
if  these  facts  be  true,  they  would  be  insufficient  to 
prove  the  commission  of  the  alleged  trespasses,  the 
defendants  would,  under  the  terms  of  the  first  de* 
fence,  have  had  the  full  benefit  thereof,  and  it  is, 
therefore,  unnecessary  to  strain  the  second  beyond 
the  limits  to  which  it  properly  extends.     Taking 
this,  therefore,  as  a  plea  of  justification  the  ques- 
tion raised  by  the  demurrer  is,  wliether  the  order 
of  the  Insolvent  Court,  and  the  imprisonment  there- 
under of  the  plaiutifi"  in  Richmond  Bridewell,  were 
illegal.     This  court  have  already,  in  a  former  case, 
expressed  their  opinion  that  the  Insolvent  Court 
bad  no  jurisdiction  to  make  the  order  of  the  22nd 
January  for  the  committal  of  the  plaintiff  to  Rich- 
mond   Bridewell,    and    with   regard    to   the   con- 
struction of  the  3  &  4  Vic.  cap.  54,  after  the  best 
consideration  v^hich  1  can  give  to  that  clause  of  the 
Act  of  Parliament  and  the  reasons  of  the  court  pro* 
nounced  in  that  case,  1  do  not  see  any  grounds  for 
altering  the  judgment  upon  that  |K)int,  which  whs 
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proneoneed  opon  the  argument  on  the  return  of 
the  kubeat  eorpm.  I  think,  therefore,  that»  ni^on 
this  demurrery  it  must  be  conoeded  that  the  order 
in  qaettion  was  made  coram  nonjucUoe.  That  be- 
ing  so,  the  plea  here  has  attempted  to  jostifj  the 
arrest  under  a  void  and  an  illegal  order.  It  is  said 
that  the  Insolvent  Court  is  a  Court  of  Record,  and 
that  it  made  an  order  for  the  plaintiff  to  return  his 
schedule,  and  that  it  had  an  undoubted  power  to 
commit  the  plaintiff  for  the  contempt  in  i^>t  so  do- 
ing ;  but  that  power  of  coromital  extended  only  to 
ike  Marslialsea  which  the  Act  directed.  Richmond 
Bridewell  was  not  that  prison,  and  that  the  court 
had  no  more  jurisdictiMi  to  commit  to  Richmopji 
Bridewell  than  to  any  prison  in  England  or  Scot- 
land. The  want  of  jurisdiction  is  apparent  on  the 
face  of  the  order.  The  case  of  Kinningr  v.  J9ii- 
chanoHy  (8  C.  B.  27 1,)  is  a  direct  authority  in  favour 
of  the  plaintiff.  That  was  an  action  of  trespass  and 
false  imprisonment  by  order  of  the  Sheriffs  Court 
of  London.  The  defendant  sought  to  justify  by 
the  proceedings  in  the  Sheriff's  Court,  alleging  the 
recovery  of  a  judgment  against  the  plaintiff  for 
£19  19s.  and  costs  of  suit;  that  the  court  below 
made  an  order  for  the  payment  of  this  sum  by  in- 
stalments ;  that  one  of  these  instalments  having  be- 
come due  and  proof  of  the  default  of  the  plaintiff 
having  been  made  before  the  judge,  an  order  was 
made  for  the  commitment  of  the  debtor  for  forty 
days  to  the  debtors'  prison  of  Lfondon  and  Middle- 
sex, whereupon  the  judge  issued  his  warrant  of 
committal,  which  the  defendant,  as  attorney  of  the 
judgment  creditor,  delivered  to  a  seijeant-at-maee, 
by  whom  the  plaintiff  was  arrested.  At  the  trial 
the  plaintiff  contended  that  the  order  was  illegal, 
inasmuch  as  it  did  not  appear  that  the  plaintiff  had 
been  previously  summoned  to  show  cause  why  the 
said  order  should  not  issue.  The  court  held  that 
the  order  in  question  was  bad,  and  it  was  then  ar- 
gued that,  inasmuch  as  the  defendant  had  only  acted 
as  the  attorney  of  the  party  who  had  obtained  the 
judgment,  in  the  execution  of  the  order  of  a  court 
of  competent  jurisdiction,  he  was,  therefore,  no 
trespasser.  With  refpect  to  this  argument  the 
court  thus  pronounced  its  judgment,  p.  291  :^**  It 
is  true,  that  if  an  attorney  does  no  more  than  to 
set  «  court  of  competent  jurisdiction  in  motion  on 
behalf  of  his  client,  he  is  no  trespasser,  notwith- 
standing that  such  court  should,  on  his  motion,  do 
an  act  of  trespass  by  its  officers;  and  that  he  wo«ild, 
therefore,  be  entitled  to  a  verdict  on  the  plea  of  not 
guilty,  if  an  action  were  brought  against  him  in 
respect  of  such  act  of  trespass.  But  where,  by  a 
special  plea,  HIlc  the  one  in  question,  he  admits  and 
undertakes  to  justify  Ihs  concurrence  in  it,  we  are 
of  opinion  that  he  can  only  make  out  his  justifica- 
tion by  showing  a  legal  authority  under  which  he 
acted  ;  and  consequently  that  it  is  essential  to  the 
defence  in  the  present  case  that  the  order  relied 
upon  should  be  a  valid  order."  This  case  is  analo- 
gous in  all  its  points  to  the  case  before  us.  That 
was  the  case  of  ^an  Inferior  Court,  but  one  which 
had  a  competent  jurisdiction  in  the  preceding  suit. 
So  here  the  Insolvent  Court  was  a  court  of  compe* 
tent  jurisdiction  over  the  plaintiff  in  iUe  matter  of 
his  insolvency.     There  the  court  had  power  to  or* 


der  the  payment  of  the  debt  by  instalments ;  so 
here  the  court  bad  power  to  order  the  plaintiff  to 
retord  his  schedule  and,  in  default  of  his  so  doing, 
to  commit  him  for  contempt.  There  the  party  jus- 
tified  under  an  order  which  was  illegal,  becau^ 
the  debtor  had  not  been  previously  summoned.  So 
here,  the  order  relied  on  is  illegal  for  want  of  any 
jurisdiction  in  the  court  to  imprison  in  Richmond 
Bridewell.  So  that  this  case  is,  in  all  its  points, 
analogous  to  Kinning  v.  Buchanan.  Here  the  ob- 
jection appears  on  the  face  of  the  order,  and  as  the 
court  in  Kinning  v.  Buchanan  held  that  a  party 
could  justify  only  under  a  valid  order,  if  I  be  right 
in  thinking  this  order  to  be  invalid,  it  is  impossible 
that  it  can  afford  any  justification.  The  principle 
of  law  relating  to  the  protection  enjoyed  by  an  at- 
torney, in  such  cases  as  the  present,  where  he  only 
acts  on  behalf  of  another,  is  established  by  several 
cases,  and  the  same  applies  equally  to  the  party  for 
whom  the  attorney  acts.  If  he  only  put  the  court 
in  motion,  the  law  applicable  to  that  case  is  this, 
as  stated  in  Brown  v.  Chapman^  (6  C.  B.  376) : 
^  If  an  individual  prefers  a  complaint  to  a  magis- 
trate and  procures  a  warrant  to  be  grunted,  upon 
which  the  accused  is  taken  into  cnstody,  the  com- 
plainant in  such  case  is  not  liable  in  tretipass  for  the 
imprisonment,  and  that,  even  though  the  magistrate 
had  no  jurisdiction."  These  cases  establish,  that 
although  under  the  plea  of  not  guilty,  or  that  which 
the  Procedure  Act  substitutes  therefor,  namely,  a 
denial  of  the  wrongful  act,  the  attorney  and  client 
may  be  protected,  because  they  may  be  considered 
not  to  have  committed  the  trespass  complained  of, 
still  if  they  will  justify,  they  must  stand  or  fall  by 
the  validity  of  the  authority  under  which  they  justify. 
But  it  is  said  that  this  case  comes  within  the  second 
resolution  in  the  MarshaUea  casey  (10  Rep.  76), 
that  **  where  a  court  has  jurisdiction  of  the  cause 
and  proceeds,  inverso  ordine  or  erroneously,  no 
action  lies  against  the  party  who  sues,  or  the  officer 
or  minister  of  the  court  who  executes  the  precept 
or  process  of  the  court ;  but  where  the  court  has 
not  jurisdiction  of  the  cause,  the  whole  proceeding 
is  coram  non  judice^  and  actions  will  lie  against 
them  without  any  regard  of  the  precept  or  process.'* 
This  applies  to  two  cases^  first,  where  the  proceed- 
ings are  right  but  proceeeLin  Jnverted  order;  and 
secondly,  where  tlie  proceedings  a/e  erroneous. 
Now,  if  the  court  pronounces  an  order,  which  it 
ought  not  to  do,  it  does  in  one  sense  proceed  erro- 
neouslif,  but  not  so  in  the  sense  of  the  resolution. 
That  resolution  applies  only  to  cases  where  the 
court  having  jurisdiction,  applies  it  wrongly  to  the 
state  of  facts  before  it ;  as,  for  example,  in  a  case 
where  it  gives  judgment  for  the  plaintiff,  whereas 
it  ought  to  have  given  it  for  the  defendant :  but  it 
is  nowise  applicable  to  a  case  in  which  it  has  had 
no  authority  to  make  the  order  complained  of,  al  • 
tlvough  it  has  had  general  jurisdiction  over  the  sub- 
ject matter  of  the  proceedings,  as  in  Kinning  v. 
Buchtnum.  Baron  Parke  in  hit  judgment  in  the 
celebrated  case  of  Boward  v.  Gossett,  (10  Q.  B. 
453,)  thus  lays  down  the  law,  *<  In  like  manner  it 
is  presumed  with  respect  to  such  writs  as  are  actu- 
ally issued  by^  Superior  Courts,  that  they  are  duly 
issued,  and  in  a  case  in  which  they  have  jurisdtc- 
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tiou,  unless  the  coutrary  appears  on  the  face  of 
them  ;  as  it  would,  for  instance,  if  a  writ  of  capias 
for  a  criminal  matter  issued  from  the  Common  Pleas, 
or  a  writ  in  a  real  action,  not  as  the  Crown's  case 
in  the  Exchequer ;  in  all  which  cases  the  want  of 
jurisdiction  would  appear."  Thus  we  find  it  to  have 
been  the  opinion  of  Baron  Parke  that  an  order  of  a 
court  of  the  higheat  jurisdiction,  if  it  appear  upon 
the  face  of  it  to  be  an  invalid  order,  affords  no  pro- 
tection  whatsoever,  perhaps  not  even  to  the  officer 
by  whom  it  has  been  executed.  I  think  that  as  the 
defendants  have  attempted  to  justify  under  this  in- 
valid order,  they  have  failed  in  their  justification, 
and  that  the  demurrer  to  the  second  defence  must 
be  allowed. 

Perrin,  J. — I  concur  with  my  brother  Moore  so 
far  as  relates  to  the  allowance  of  this  demurrer.  I 
do  not,  however,  go  to  the  length  of  saying  that 
the  special  plea  discloses  matter  of  defence  under 
the  general  issue.  I  doubt  very  much  whether,  un- 
der the  circumstances  of  this  case,  either  the  defen- 
dant or  his  attorney  would,  at  the  trial,  be  held  to 
have  sustained  the  plea  of  *'  not  guilty."  In  this 
case  no  warrant  to  arrest  the  plaintiff  was  issued  by 
the  Insolvent  Court.  I  may  refer  to  the  96th  section, 
of  the  Act  in  order  to  show  the  necessity  of  that. 
J  merely  refer  to  that  in  support  of  the  doubts 
vrhich  I  entertain.  I  need  scarcely  add  that,  iu  my 
judgment,  this  demurrer  must  be  allowed. 

Crampton,  J.— I  concur  with  my  brethren  who 
have  preceded  me  in  considering  that  the  defence 
which  has  been  demurred  to  is  bad,  and  it  appears  to 
me  to  afford  no  answer  to  the  plaint.  Two  defences 
have  been  pleaded  by  each  of  the  defendants.  One 
of  them  is  a  denial  of  the  trespass ;  the  other,  which 
is  the  subject  of  consideration,  is  a  special  defence. 
It  relies  on  an  order  made  by  the  Insolvent  Court, 
w  hich  I  regard  as  a  nullity,  that  court  having  bad 
u6  jurisdiction  to  make  it.  This  very  point  was 
decided  by  this  court  in  Re  Stephen  Fox  Dick* 
sonf  (5  Ir.  Jur.  245,  Q.  B.,)  after  solemn  argu- 
ment; and,  if  I  be  not  misinformed,  the  same  view 
of  the  question  was  taken  by  the  Court  of  Common 
Pleas.  I  might,  therefore,  nay  in  the  language  u;?ed 
inCarraU  v.  Morley,  (1  Q.  B.  18,)  that  the  warrant 
is  only  "  waste  paper.**  Perkin  v.  Procior^  (2 
Wils.  382.)  There  must  be  jurisdiction  in  order  to 
ground  a  warrant.  This  plea  is  somewhat  curiously 
framed,  for  on  its  face  there  is  no  admission  of  the 
charge  of  the  imprisonment,  but  I  tbiuk  that,  .apr 
cording  to  the  7 1st  sec.  we  are  bound  to  take  this  as 
a  plea  of  justification.  There  are  but  two  niodea 
by  which  a  party  can  avail  himself  of  a  defei^e. 
We  may  do  so  either  by  denial  or  by  avoidance,  iu 
which  case  he  admits  the  trespass  alleged.  If  I  be 
right  in  considering  this  proceeding  to  be  a  nullity, 
the  justification  is  plainly  bad,  and  it  affords  no  an- 
swer to  the  action.  Re  Dicknon  has  been  criticised^ 
but  I  think  that  that  case  was  welt  decided*  .  It 
has  been  contended  for  the  defendantS|that  allhoiuigb;, 
this  plea  may  not  be  maintainable  as  a^usttfici^tion^ 
it  should  be  construed  as  a  general  issue  x>r  jp^ial 
plea,  showing  that  the  defendaiits  were-  np  j^c^jes. 
to  the  illegal  arrest ;  but  by  the  Common  Xmr. 
Procedure  Act  the  general  issue  has  been  taken 
away,  and  defendants  can  now  only   traverse  the 


material  allegations  in  the  summona  and  pUunly  or 
plead  mattera  of  excuse.  I  cannot  tberrfore  take 
it,  aa  it  is  said,  to  be  a  special  statemeut,  ahowing 
that  the  defendants  were  no  parties  to  the  imprisoD- 
ment,  for  if  so,  under  what  section  of  the  Procedure 
Act  are  the  parties  at  liberty  so  to  plead  ?  That  would, 
in  fact,  be  putting  evidence  on  the  face  of  the  plea 
under  which  issue  is  to  be  joined.  It  is  certainly 
not  pleadable  in  this  way  as  evidence,  and  if  it 
amount  to  a  good  defence,  as  matter  of  evideuee,  it 
would,  at  the  trial,  be  admissible  under  the  first 
plea,  and  the  defendant  having  thus  the  benefit  of  it 
,  under  the  denial,  it  would  have  been  an  unnecesaary 
defence.  This  demurrer  must  therefore  be  allowed. 
Lefrot>  CJ. — In  this  case  I  am  placed  io  the 
difficulty  of  having  to  differ  from  my  brethren  with 
regard  to  the  principal  question  at  issue.  With  re- 
gard, however,  to  the  question  of  the  adsiisaibility 
of  this  third  species  of  defence;  the  parties  are  bound 
under  the  Common  Law  Procedure  Act  either  to 
traverse  or  deny  or  to  coofess  and  avoid ;  but  I  eao- 
not  understand  this  new  fanaiful  species  of  defenee» 
which  ia  neither  a  general  issue  nor  especial  plea,  but 
a  species  of  special  general  issue*  I  came  prepared* 
however,  to  consider  only  the  queatioo  as  to  tbe 
special  justification  whleh  has  been  pleaded  bere» 
and  which  I  hold  to  be  a  good  and  sufficient  special 
justification.  It  has  been  olyected  that  this  justifi* 
cation  rests  upon  au  order  which  the  judge  of  tbe 
Insolveot  Court  had  no  jurisdictioo  to  make,  and 
therefore*  that  having,  made  that  order  without  ju- 
risdiction, the  committal  was  null  and  void,  eod  so 
the  justification  founded  thereon  must  fail.  How- 
ever, after  the  fullest  consideration  which  I  have 
been  able  to  give  the  subject*  it  appears  to  me  that 
it  involves  two  questions  of  great  public  importance, 
as  ly^ng  at  the  very  root  of  the  jiu'isdiction  of  tbe 
Insolvent  Court,  on  the  one  hand,  and,  on  tbe  otber» 
going  to  the  root  of  the  great  principle,  that  a  man 
is  not  to  be  made  a  trespasser  for  acts  which  be  baa 
dope  by  the  authority  of  the  law.  I  am  of  opinion 
that  the  order  of  that  court  was  perfectly  correct,  but 
whether  it  were  so  or  not,  that  the  pi^rties  were  pro- 
jtected  fior  having  acted  under  a  judicial  order  of 
the  Insolvent  Court*  I  plead  guilty  to  the  charge 
of  havii^ibrmerly  ^condemned  an  prder  of  tbe  fM'e- 
sent  description,  upon  a  motion  0^  parts*  I  vast 
,ple^  ^uil^.to  itot  having ^ne  through  lhe«eveiel 
se€itiQuSiX)f  Una  Io5olvf»it  Act»  as. I  Mve  ai^cedoiie* 
^fidipj^oifig  which  J  have  coo^e  toAheooiMliiaioo  that 
wec.wjBre,^t  jufUfied  in  having  tn^ted  theer^eref 
that  pourim  a^uUiitj.  The  question  is,  whether  a 
Di^li^  insolveet  has  the  pet^uUar  privi^ge  of  being 
como)il^t/ed^}y  tothelV^rshalseayOrtoKilmiuahaai* 
whilst  inevery.  other  c^Quuty  a,adQi<y  of  IcelSMd^  a  par- 
ty guilty  of  a  speqiea  of  contempt,,  which  gees  |o  the> 
very  root  of  the  jurisdicUion  <^  th«  Insolvent  jCoert, 
is  liable  io  be  c^numitt^  \u  the  common  .gaol  of 
that  county  <prjcUyy  from  whiqh.  tbe  Dublia  insel- 
yen)^guil4y^f  a:  similar  cojntempt^  -haa  a  epeotal 
exei^tipp.  It  may^  1^5®  been,  the  case  that  -lite , 
XecWf^fufe  .thoqgj^r 4^v»«?  4h^  >*'Mdoi^  to ^  nake 
siiot^^Q  f  RA^'^'^H?.^!^  I  B)i|y  H;ith  somaepnfideoce 
aMeft»4iiat Ja<^ai^  otl^er  inter pretat ion  can,  by. any. 
possibilityf  iMj^eii  to,  thir  Act,  it  ought  tobegiveu 
thereto,  and  that  the  true  meaning  of  this  Act  siiould 
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be,  that  id  every  county  and  city  in  Ireland  (Dub- 
lin included),  insolvenU  in  contempt  may  be  com- 
mitted to  the  common  gaol ;  but  that  in  Dublin 
there  being  two  peculiar  prisons  not  called  common 
gaols,  the  judge  of  the  Insolvent  Court,  not  the  in- 
solvent himself,  should  have  the  discretion  of  choos- 
ing for  a  place  of  commitment  either  the  common 
gaol  or  the  Marshalsea,  and  that  this  privilege  should 
not  be  given  to  the  insolvent  simply  because  he  may 
have  happened  to  be  an  insolvent  in  Dublin.  Let 
us  consider  the  construction  of  the  Insolvent  Act, 
(8  &  4  Vic  c.  107,)  with  reference  to  the  object  of 
that  Act,  and  the  mode  of  carrying  out  its  juris* 
diction.  In  the  first  place,  in  case  a  party  remains 
in  gaol  a  certain  time  without  paying  his  debts,  the 
detaining  creditor  may  apply  by  petition  to  the  In- 
solvent Court  to  vest  the  whole  estate  and  effects 
of  the  prisoner  in  the  provisional  assignee,  (s.  19,) 
and  the  next  step  for  the  creditor  to  adopt  is,  to  call 
upon  the  prisoner,  by  the  order  of  the  court,  to  re- 
turn a  schedule  of  his  effects.  All  which  the  Insol- 
vent Court  has,  in  the  first  instance,  to  do,  is  to 
make  a  general  order  for  vesting  the  eflects  in  the 
provisional  assignee ;  but  then, .  where  are  those 
effects  to  be  found  ?  The  court  can  know  nothing 
of  this  subject,  and  hence  jurisdiction  is  given  to  it 
to  compel  the  debtor  to  furnish  the  required  infer 
mation  to  the  coort,  and  the  Act  seeks  to  enable 
the  Insolvent  Court  to  carry  out  that  jurisdiction. 
The  power  to  compel  the  furnishing  of  a  schedule 
is  a  sine  qua  non^  and  accordingly  it  is  enacted  by 
the  Legislature,  with  becoming  vigour,  (ss.  54,  57,) 
that  in  case  any  person  shall  disobey  ^  any  rule  or 
order  of  the  said  court  for  enforcing  the  purposes 
and  provisions  of  this  Act,**  (and  herein  this  case 
differs  entirely  from  Kinning'  v.  Buchanany  where 
the  party  affected  received  no  notice,)  **  it  shall  and 
may  be  lawful  for  the  court  to  order  the  person  so 
offending  to  be  arrestefd  and  cooMnitted  as  for  a 
contempt  of  the  said  court  to  the  prison  of  the  Mar- 
shalsea of  the  Four  Courts,  Dublin,  or  to  Her  Ma- 
jesty's Prison  of  Kilmainham,or  to  the  common  gaol 
of  any  county,  city,  or  place  where  he  or  she  shall 
be,  or  where  he  or  she  shall  usually  reside,'*  (not  of 
*<aoy  oiher  county,"  &<%)  "there  to  remain  without 
bail  Of  mainprise  until  such  person  shall  have  ful- 
filled the  duty  required  by  this  Act,''  ftc  It  ap- 
pears upon  ihe  face  of  this  special  justification  that 
the  plaintiff  having  nrade  default  in  all  the  particu- 
lars required  by  the  Act,  afVer  having  been  ealled  on 
to  return  his  schedule,  wilfolly  refused  to  obey  the 
order,  and  was  thereon  eommitted  to  Richmond 
Bridewell,  ^  being  the  common  gaol  of  the  city  of 
Dublin,  where  the  said  pkintHT  was,  and  where  the 
said  piaintrff  usually  resided,*  (such  was  the  lan- 
guage of  the  plea,)  and  then  this  descHptioh  cothes 
direotly  within  the  woi^lsof  the  Act,  M  eotnteon  gliol 
of  any  county,  eity,  or  place,  where  he  or  sh6  *hall 
be,  or  where  be^orshe  shaH  u»tm!ly  residcT  Even 
without  tbegeneral  words  enacting' that  every  In* 
solvent  sa  ofiendiAg  should  be  commiUed  to^  the 
common  gael  ^f  ^he  place  where  he  usually  tMded,-^ 
&C.,  it  appears  to  me  to  be  quite  tmint^tffgible  that 
an  insolvent  whose  place  cf  residence  happened  ta' 
be  Dublin,  should,  by  a  special  legislative  provisioh,' 
enjoy  an  exemption  beyond  every  other  insblvcnl. 


Is  it  not,  on  the  other  hand,  the  rational  meaning 
to  give  to  these  words,  that  they  should  be  read 
affirmatively,  and  that  the  Insolvent  Court  should 
have  a  general  jurisdiction  to  commit  to  three  seve- 
ral classes  of  prisons,  two  of  which  are  special 
ones,  existing  in  Dublin,  and  the  remaining  class 
consisting  of  the  common  gaols  of  the  counties,  &c., 
to  which  the  prisoners  respectively  belonged?  Why 
should  the  power  of  the  court  to  commit  to  ihe 
Marshalsea  or  to  Kilniainham,  take  .away  from  it 
the  power  of  inflicting  the  penalty  of  committing  to 
the  respective  common  gaols  ?  Without  giving  to 
tlie  Act  this  construction,  you  must  take  away  the 
wholesome  jurisdiction  which  the  court  would  other- 
wise exercise  with  respect  to  the  City  of  Dublin. 
Without  that  jurisdiction  it  would  be  impossible  to 
give  to  the  court  that  wholesome  jurisdiction,  in  the 
absence  of  which  every  insolvent  would  be  enabled 
to  baffle  the  provisions  of  the  Act,  and  to  play  the 
rogue«  just  as  if  no  Insolvent  Act  existed.  There 
is  no  appeal  from  the  Insolvent  Court ;  it  can  only 
review  its  own  decisions  once.  Its  jurisdiction  is 
completely  exclusive,  the  words  of  the  Act  being, 
that  the  prisoner  shall  remain  in  prison,  ^  without 
bail  or  mainprize,"  till  he  complies  with  the  provi- 
sions of  the  Act,  or  the  court  shall  otherwise  order. 
What  jurisdiction  is  there  in  any  court  to  discharge 
by  habeas  corpus  a  man  committed  for  contempt  ? 
The  law  thinks  better  than  this  of  the  necessary 
jurisdiction  which  must  be  entrusted  to  the  indivi- 
dual courts  themselves.  Therefore,  both  upon  the 
construction  of  the  Act  of  Parliament  and  the  law  of 
the  land,  with  respect  to  contempts,  it  does  appear 
to  me  that  wrong  would  be  done  to  the  public  if 
the  order  of  this  court  to  discharge  the  plaintiff 
from  custody  could  be  now  maintained.  Then  with 
regard  to  the  other  grounds  of  argument,  assuming 
the  judge  of  the  Insolvent  Court  to  have  made  an 
erroneous  order,  the  Marshalsea  case^  which  has 
been  referred  to,  was  not  the  case  of  a  court  of  su- 
perior jurisdiction,  but,  on  the  contrary,  of  a  court 
of  inferior  jurisdiction  ;  but  it  decides  that  a  judge 
acting  within  the  general  limits  of  his  jurisdiction 
will  be  protected,  and  that,  not  for  his  own  sake 
only,  but  for  the  sake  of  the  suitors.  Is  there  any 
doubt  that  this  court,  in  the  making  of  this  order, 
Was  acting  in  the  special  fulfilment  of  one  of  its 
most  important  functions,  namely,  in  the  punishment 
of  a  contempt?  Was  that  or  was  it  not  9^  judicial 
order?  If  a  party,  against  whom  judgment  be  re- 
covered, be  arrested  upon  a  writ  of  ca.  sa^  and  re- 
main in  prison  until  the  reversal  of  that  judgment 
by  tlte  House  of  Lords,  he  must  patiently  abide  all 
the  ooosequeuces  of  the  law.  The  order  made  in 
this  case  was  a  judicial  act,  and  the  judgment  of 
the  court  was  therefore  a  justification  to  the  person 
who  acted  under  \u  in  coi^foruiity  with  the  princi- 
ple of  law  esiabUshed  by  the  Marshalsea  ca^/e^  As 
to  the  case  of  Kinning  v.  Buchanant  there  was  a' 
total  want  of  jurisdiciion,  by  reason  of  the  non-per- 
formance of  a  condition  precedent*  As,  however, 
the  majority  of  the  court  eittt^rtain  an  opiiiiun  con- 
trary tor  what  1  have  Bxpresgied,  this  demurriir  luu&t 
he  allowed. 

-  -  Judgment  for  plainttffl 

♦     ■ 
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COURT  OF  COMMON  PLEAS. 

[Reported  by  William  Ropbb,  Esq.  and  Tbeodoiie 
Rylakd,  Esq.  Bairistera-at-Law.] 

Hughes  v.  Guinness. — Jan,  25,  26,  1855. 

Money  lodged  in  court — Verdict  under  £20  ^^FuU 

costs — Form  of  entering  judgment — Costs  of 

different  issues-- 16^17  Vic.  c.  1 1 3, 8. 243. 

Where  a  defendant  lodges  money  in  courts  it  is  to  he 
considered  as  money  recovered  in  the  action,  and 
the  plaintiff  will  get  his  full  costs^  if  the  money  so 
lodged  and  the  verdict  together  make  up  £'20. 

Where  money  has  been  lodged,  the  judgment  should 
he  entered  up  for  the  amount  of  the  verdict  alone, 
if  any,  exclusive  of  the  money  lodged. 

Where  some  of  the  issues  carrying  a  verdict  are 
found  for  the  plaitUiff,  and  some  for  the  defend^ 
ant,  the  defendant  is  entitled  only  to  the  extra 
costs  caused  hy  the  issues  found  in  his  favour, 
and  not  to  a  share  of  the  general  costs  of  the  ac* 
tion. 

Quaere,  if  a  plaintiff's  demand  he  reduced  hy  a  set 
off  below  £20,  will  he  he  entitled  to  fuU  costs 
if  the  gross  amount  of  his  claim  exceed  £20  f 

In  this  case  the  plaintiff  claimed  a  sam  consider- 
ably exceeding  £20.  The  defendant  lodged  £6  in 
court,  and  pleaded  also  a  set  off  and  other  pleas. 
Four  issues  were  framed — two  of  which  were  found 
for  the  plaintiff,  and  two  for  the  defendant.  The 
plaintiff  established  a  claim  to  the  amount  of  £30 ; 
but  the  defendant  succeeded  in  reducing  this  to 
£23,  by  proving  a  set  off  of  £7,  and,  as  £6  had 
been  lodged  in  court,  the  finding  of  the  jury  was 
for  £17.  On  taxation  the  general  costs  of  the  ac- 
tion, and  of  the  two  issues  found  for  the  plaintiff, 
were  allowed  to  him  in  full.  The  defendant  was 
allowed  only  the  extra  costs  caused  by  the  two  i»> 
sues  found  in  his  favour. 

Darley,  for  the  defendant,  now  moved  that  the 
officer  should  be  at  liberty  to  review  his  taxatioD, 
and  that  so  much  of  the  plaintiff's  costs  as  bad  ac- 
crued since  the  lodgment  of  money  in  court  by  the 
defendant  should  be  reduced  to  one- half,  and  that 
the  defendant  might  have  substantial  costs  upon  the 
issues  found  in  his  favour.  The  plaintiff  is  enti- 
tled to  only  half  costs,  since  he  has  recovered  less 
than  £20  by  the  verdict.  The  word  <* recover" 
has  always  been  held  to  mean  recover  by  firudjudg^ 
ment,  so  that  money  lodged  was  not  considered  to 
be  recovered.— Brooks  v.  Righy,  (2  Ad.  &  £1L  21) ; 
Porter  v.  PiUman,  (2  Dowl.  k  Hy.  266);  Rowe  v. 
Rhodes,  (2  Crom.  k  Mee.  879.)  All  these  cases 
decided  that  the  word  recover  in  43  Geo.  3,  c.  46, 
sec.  3,  which  gave  costs  to  a  defendant  when  the 
plaintiff  did  not  recover  the  amount  of  the  sum 
for  which  the  defendant  was  arrested,  should  foe 
taken  to  refer  to  final  judgment.  In  rules  of  court 
also,  as  well  as  in  statutes,  tKe  word  has  tkis  limit- 
ed signification.  In  the  £nglish  General  Rules» 
Hil.  Ter.,  4  Wm.  4,  there  are  the  words  ^  where 
the  sum  recovered  or  paid  into  eottrt,**  and  it  was 
held,  in  Savage  v.  Lipecombe,  (5  Dowl.  P.  C.  385,) 
that  where  there  was  a  right  of  set  off  which  weuki 
reduce  the  plaintifi^'s  demand  below  £20,  although 
it  was  not  pleaded,  and  judgment  had  been  actu- 
ally marked  for  £26,  still  the  sum  recovered,  in  the 


meaning  of  the  General  Rule,  was  less  than  £20, 
which  clearly  shows  that  recover  could  only  mean 
by  final  judgment  and  execution.  The  same  point 
was  ruled  in  Wallen  v.  Smith,  (3  Mee.  k  W.  138,) 
and  Taylor  v.  Rolfe,  (13  Law  Jour.  n.s.  Q.  B.  39.) 
On  the  issues  found  for  the  defendant  he  is  enti- 
tled to  substantial  costs,  that  is,  a  proportionate 
share  of  the  costs  of  the  action. 

Kernan  contra.-^The  word  "  recover  **  in  section 
243  of  the  Common  Law  Procedure  Act  must  mean 
by  force  of  that  action,  and  not  by  verdict  of  a  jury 
exclusively.  In  this  case  the  plaintiff  has  recovered 
more  than  £20  altogether.  Brookes  v.  Rigby  was 
decided  on  the  ground  that  although  it  was  the 
practice  at  the  time  when  43  G.  3,  c  46,  was  pass- 
ed to  enter  up  judgment  on  the  record  only  for  the 
sura  finally  recovered,  and  the  rule  of  law  was  esta- 
blished on  account  of  that  practice,  still  the  rule  of 
law  should  not  be  altered,  because  by  the  new  form 
of  pleading  a  payment  appeared  on  the  record.  The 
practice  here  is  different,  as  it  appears  on  the  re* 
cord  that  the  plaintiff  recovers  both  the  money 
lodged  and  the  sum  found  by  the  jury ;  therefore 
the  English  practice  and  rule  are  not  applicable. 
TThe  court  expressed  a  wish  to  see  the  record. 
When  it  was  produced,  it  appeared  that  the  judg- 
ment was  marked  for  £23.  The  Chief  .lust ice 
then  informed  the  officer  that  the  proper  course 
was  to  mark  the  judgment  only  for  the  amount  of 
the  verdict.]  Taylor  v.  Rolfs  was  decided  on  3  & 
4  Vic,  c  24,  s.  2,  a  here  the  words  are  '*  recovered 
by  the  verdict  of  a  jury,"  which  latter  words  are 
omitted  in  the  Common  Law  Procedure  Act.  Ail 
to  the  costs  of  the  issues  found  for  the  defeiHiaut« 
he  has  been  allowed  for  so  much  of  his  briefs  and 
copies  as  related  to  them. 

Darley  in  reply. 

Cur.  adv.  vult. 

Jan.  26. — Per  Curiam. — In  this  case  the  plain- 
tiff has  claimed  a  large  sum,  and  the  defendant  has 
paid  into  court  a  sum  of  £6,  and  has  pleaded  a  se^ 
ofiH  The  case  went  to  trial,  and  the  plaintiff  esta- 
blished a  cause  of  action  for  £30,  but  the  defend- 
ant succeeded  in  setting  off  £7,  so  that  as  £6  had 
been  lodged  in  court,  the  verdict  was  for  a  aum  un- 
der £20.  However,  the  amount  of  the  verdict,  and 
either  the  set  off  or  the  money  lodged  in  court, 
would  exceed  £20.  The  applieatioa  now  made  to 
the  court  is,  that  the  costs  incurred  by  the  plaintiff 
since  the  defendant  lodged  the  £6  in  oourt,  sliould 
be  reduced  to  one-half^  as  by  the  lodgment  the 
plaintifi*'s  jusi  demand  was  reduced  below  £20. 
We  omit  altogether  the  question  of  set  off,  and 
shall  consider  merely  the  ^ect  of  the  lodgment  in 
oourt.  The  case  turns  on  section  243  of  the  Com- 
mon Law  Procedure  Act,  which  provides,  that  *^  in 
case  the  plaintiff'  in  any  action  of  eontract,  (except, 
kc.,)  shall  recover,  exclusive  of  costs,  less  than 
twenty  pounds,**  he  shall  be  entitled  to  no  more 
than  one^half  of  the  ordinary  costs,  unless  the  ac- 
tion has  been  brought  for  the  purpose  of  trying  a 
right  to  property  more  extensive  than  the  sum  sued 
for«     There  is  no  certificate  ;*  but  it  is  immaterial 

*  The  103rd  General  Order  authorizes  the  judi^e  at  tlie 
trial  to  endorse  on  the  record  whether  or  not  the  plaintiff 
is  entitled  to  full  co;>t8. 
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OQ  what  ground  or  why  it  was  not  obtained.  The 
plaintiff  has  brought  his  action  for  a  larger  sum 
than  £20,  and  the  question  now  is,  has  he  recovered 
£20?  Cases  have  been  cited  on  other  Acts  of  Par- 
liament, in  which  the  word  <<  recover"  was  held  to 
mean  *^  by  the  judgment  of  the  court,"  and  then  it 
is  argued  that  although  the  plaintiff  has  got  all  he 
sought,  yet,  as  part  of  what  he  demanded  was  paid 
into  court,  he  is  not  to  get  his  full  costs.  We  do  not 
think  this  case  comes  within  the  proviso  in  section 
243  of  the  Act,  and  therefore  the  first  part  of 
the  motion  must  be  refused.  The  second  point  is, 
that  certain  issues  were  found  for  the  defendant, 
and  that  he  was  allowed  only  £4  costs  on  them, 
and  be  now  seeks  part  of  the  general  costs  of  the 
action.  It  is  not  the  rule  that  he  should  recover 
more  than  the  extra  costs  caused  by  the  issues 
found  in  his  favour.  As  this  is  the  first  case  that 
has  occurred  since  the  Act,  we  shall  not  give  any 
costs  of  the  motion. 

Ball,  J — If  the  opinion  of  the  court  were  other- 
wise on  tl:e  first  point,  a  defendant  might  always 
deprive  a  plaintiff  of  half  his  costs  by  lodging 
enough  to  reduce  the  amount,  which  he  knows  the 
plaintiff  must  recover,  to  less  than  £20. 

No  rule/ 

Note. — At  tbe  conolusion  of  the  judgment  coansel  cited 
Fewster  ▼.  Boggett,  (9  Mee.  &  W.  20,)  in  ^hioh  it  was 
held«  that  upwards  of  £20  was  recoYered  wbei  e  £  <  3  was 
paid  after  the  action  was  brought*  and  £19  was  lodged  in 
court.     The  court  considered  it  a  case  in  point. 

See  however  Evana  ▼.  Cfreat  Southern  and  Western  Rail- 
wag  Compang,  (5  Ir.  Jur.  329,)  in  the  Exchequer ;  but 
Crotae  v.  Seaman,  (10  G.  B.  d»4;  s.c.  20  Law  Jour.  ir.s. 
C.  P.  177 ;  11  C.  B.  624,)  and  Cooch  v.  Maltbg,  (23  Law 
Jour.  X.  8.  Q.  B.  305,)  are  distinct  authorities  in  favour  of 
a  plaintiff's  getting  full  costs  where  there  is  a  lodgoient 
which,  with  the  amount  of  the  verdict,  malces  up  a  sum  ex- 
ceeding £20 Rep. 


FiTZQERALB  V.  RowAN — Jan.  16,  May  8, 1855. 

Trustees  of  Savings  Banks — lAahUity  to  depositors 
—9  G.  4,  c.  92  ;  7^8  Vic.  c.  83. 

T%e  plaintiff^  was  a  depositor  in  the  Savings  Bank 
at  71,  and  had  given  notice  of  withdrawal  of  his 
deposit.  Before  the  notice  expired  the  hank  failed, 
hut  a  large  sum  of  money  came  into  the  hands  of 
the  treasurer,  who  was  also  the  principal  acting 
trustee,  for  the  purpose  of  paying  off*  deposits  for 
which  notices  of  withdrawal  were  given.  An  ac» 
tion  was  brought  in  this  court  against  the  trea- 
surer. Held,  that  there  was  no  approprioHon  in 
law  of  the  money  received  by  the  treasurer  to  th'i 
account  of  the  depositors  who  had  given  notice  o) 
withdrawal  which  would  be  grounds  for  main* 
taining  an  action  for  money  received  to  the  plains 
tiff's  use. 

Held  also,  that  under  the  Savings  Banks  Acts  the 
defendant,  as  trustee,  was  not  liabUf  as  he  was  not 
guilty  of  any  default. 

Held  also,  that  the  proper  course  for  a  depositor  was 
to  refer  the  whole  matter  to  arbitration^  as  directed 
by  the  Savings  Bank  Acts, 

The  fact:*  of  this  case  are  so  fully   stated  iu   the 


judgment  that  it  is  unnecessary  to  give  a  detailed 
account  of  them.  The  cause  of  the  failure  of  the 
Tralee  Savings  Bank  was  not  in  any  way  attributed 
to  tbe  defendant,  so  that  no  proceedings  were  in- 
stituted on  the  ground  of  any  default  on  his  part. 
The  case  was  tried  before  the  Chief  Baron  at  the 
Summer  Assizes,  1854,  for  the  county  of  Kerry, 
and  a  verdict  had  for  the  plaiutiff.  In  last  Michael- 
mas Term  the  defendant  obtained  a  conditional  or- 
der to  enter  up  a  verdict  for  tbe  defendant. 

Jan.  16. — Cause  was  now  shown  against  the  con- 
ditional order. 

O'Brien,  Sergeant,  and  Sir  C.  0'Loghlen,Q.C\ 
for  the  plaintiff. 

Deasyt  Q*C.,  and  Leahy,  for  the  defendant* 

The  following  cases  were  cited  in  argument— 
Baton  V.  Husband,  (4  Bar.  &  Ad.  61 1)  ;  Edtoards 
V.  Lowndes,  (1  Ell.  &  Bl.  81) ;  Alien  v.  Impelt,  (8 
Taunt.  263) ;  Roper  v.  Holland,  (3  Ad.  &  Ell.  99)  ; 
Cooke  V.  Courtown,  (6  I.  E.  R.  266)  ;  Crisp  v.  Bun- 
bury,  (8  Bingh.  ^94);  Courtown  v.  Goff,  (3  Ir. 
Jur.  182) ;  Moore  v.  Garwood,  (4  Exch.  686) ; 
Dawson  v.  Wrench,  (18  L.  J.,  n.  s.,  Exch.  229); 
Reid  V.  Allan,  (19  L.  J.,  n.  s.,  Exch.  39) ;  Hassell 
V.  Insurance  Company,  (4  Exch,  525) ;  Fleming  v. 
Self,  (24  L.  J.,  N.  8.,  Cb.  29) ;  Pardoe  v.  Pnce,  (16 
M.&  W.  451);  The  King  v.  The  Trustees  and 
Managers  of  the  MUdenhall  Savings  Bank,  (6  Ad. 
&  Ell.  952.) 

May  8. — This  day  the  judgment  of  the  court  was 
delivered  by  the  Chief  Justice. 

MoNAHAN,  CJ. — This  case  was  tried  before  the 
Chief  Baron  at  the  Summer  Assizes,  1854,  and 
came  before  us  last  Term.  The  facts  at  the  trial 
were  very  complicated,  as  they  are  reported  by  the 
Chief  Baron.  The  Tralee  Savings  Bank  was  es- 
tablished several  years  ago,  and  t£e  defendant  was 
one  of  the  original  trustees.  There  were  at  first 
many  trustees,  but  latterly  only  two  or  three  of 
them  acted.  Mr.  Thotnpsoa  was  the  treasurer,  and 
continued  to  act  down  to  the  year  1834,  when  Mr. 
Rowan  became  treasurer  as  well  as  trustee.  The 
plaintiff  ii'as  a  minor,  and  sfsver al  sums  were  lodged 
in  the  bank  on  his  account  and  in  his  name.  In  tlie 
mouth  of  Marcb>  1852,  an  action  was  commenced 
to  recover,  these  deposits,  which  then  amounted  al- 
together to  £64.  The  last  day  on  which  the  bank 
was  open  was  the  drd  of  April,  1848.  The  prin- 
cipal bqsiness  transacted  that  day  was  the  receiving 
uottces  from  depositors,  calling  for  payment.  One 
of  these  notices  was  given  by  the  plaintiff.  The 
rule  regarding  notices  was,  that  where  tbe  sum  re- 
quired did  not  exceed  five  pounds,  a  week*s  notice 
was  sufficient)  but  where  a  larger  sum  was  required 
a  fortnight's  notice  was  necessary.  As  the  noiice 
in  this  case  was  lodged  on  the  3rd  of  April,  for  the 
whole  amount,  the  payment  would  not  be  payable 
till  the  17th  of  April.  However,  notices  were  lodged 
by  various  depositors  to  withdraw  a  sum  exceeding 
£700  on  tbe  10th  of  April.  Some  of  these  notices 
being  for  sums  under  £5,  were  lodged  on  the  3rd 
of  April,  and  others,  for  larger  sums,  a  week  before 
that.  There  were  other  notices  also  for  the  17th 
of  April.  The  course  of  business  in  the  bank  was, 
at  the  end  of  each  day  of  business  to  send  a  docket 
to  tbe  treasurer  apprising  him  how  much  money 


Digitized  by 


Google 


300 


THE  IRISH  JURIST 


woald  be  required  od  the  oext  basiDess  day  ;  a  ba- 
lance was  struck  between  the  amoants  of  receipts 
and  payments,  and  a  requisition  was  given  for  the 
sum  sufficient  to  make  up  the  amount  demanded  by 
the  depositors.  The  Savings  Bank  Acts  required 
that  when  the  trustees  had  in  hands  a  larger  sum 
than  was  immediately  wanted,  they  should  lodge  it 
in  the  hands  of  the  Commissioners  for  the  reduction 
of  the  National  Debt,  to  be  invested  in  the  funds. 
In  the  interim  between  the  3rd  and  1 0th  of 
April,  Mr.  Rowan  received  £900  from  Dublin,  and 
lodged  it  in  the  Provincial  Bank.  He  kept  his  own 
money  and  the  funds  of  the  Savings'  Bunk  in  one 
account,  which,  previous  to  this  lodgment,  was  over- 
drawn.  The  manager,  however,  was  always  will- 
ing to  give  him  credit.  This  lodgment  turned  the 
balance  in  his  favour.  At  the  trial  the  Chief  Baron 
fell  into  a  mistake,  as  he  thought  that  there  were 
two  notices  of  withdrawal,  and  that  a  portion  was 
payable  to  the  plaintiff  on  the  10th  of  April  and 
the  rest  on  the  17th.  Accordingly  he  thought  that 
part  of  the  £900  was  appropriated  to  the  several 
sums  payable  on  the  10th,  and  that  to  the  extent 
of  the  apfiropriation  on  foot  of  the  plaintiff's  notice 
for  the  10th  the  defendant  was  liable,  for  the  rule 
of  law  as  to  actions  not  lying  against  trustees  of 
Savings  Banks  did  not  then  apply.  He  also  was  of 
opinion  that  the  arbitration  clauses  were  not  appli- 
cable, as  the  office  was  closed,  and  the  statutes  pre- 
supposed that  there  was  some  office  open  where 
notices  might  be  served.  We  heard  the  ease  ar- 
gued, and  at  the  time  expressed  an  opinion,  which 
we  still  hold,  that  there  was  not  any  appropriation. 
No  one  could  tell  how  many  £5  notices  would  be 
lodged  in  time  for  the  10th,  nor  how  much  of  the 
£900  would  be  left  in  the  defendant's  hands  to  pay 
the  plaintiff  on  the  17th.  Then  it  was  alleged  that 
the  plaintiff  could  sue  the  defendant  as  a  trustee, 
and  not  as  a  treasurer  or  individual,  and  that  any 
depositor  could  sue  a  trustee.  This  is  a  general 
question,  and  will  turn  upon  a  consideration  of  the 
Savings  Bank  Acts.  They  are  9  Geo.  4,  c  92, 
and  7  &  8  Vic.  c  83.  I  may  observe,  that  there 
was  no  evidence  connecting  the  defendant,  at  a 
trustee,  particularly  with  the  case,  at  least  more 
than  any  other  trustee ;  so  that  the  plaintiff  might 
equally  well  have  sued  any  other  of  the  trustees,  or 
all  of  them  together,  if  the  trustees  are  liable  as 
such.  By  section  8  of  9  Geo.  4,  all  the  effects  of 
the  institution  are  vested  in  the  trustees  for  the  time 
being,  to  the  use  of  the  institution  and  the  respec- 
tive depositors  therein,  and  these  trustees  may  sue 
and  be  sued  in  their  own  names  as  trustee  or  trus- 
tees of  such  institution,  without  any  other  descrip- 
tion. By  section  d.J*  No  trustee  or  manager  shall 
be  personally  liable  Except  for  his  own  acts  and 
deeds,  nor  fok*  anything  done  by  him  in  virtue  of 
his  office  in  the  execution  of  this  Act,  except  in 
cases  where  he  shall  be  guilty  of  wilful  neglect  or 


default,"  In  this  case  no  wilful  neglect  or  default 
has  been  alleged  against  the  defendant  By  section 
45,  in  case  any  dispute  shall  arise  between  the  in- 
stitution, or  any  of  its  officers,  and  any  individual 
depositor,  the  matter  in  dispute  shall  be  referred  to 
arbitration.  It  has  been  held  both  in  England  and 
here,  that  arbitration  alone  is  the  remedy,  no  mat- 
ter what  difficulties  may  be  in  the  way  of  it.  Bj 
section  6  of  7  &  8  Vic  c.  83,  passed  9th  August, 
1844,  the  protection  afforded  to  trustees  by  the  for- 
mer Act  was  greatly  extended;  and  by  section  14* 
a  new  mode  of  settling  disputes  was  subHtituted, 
directing  that  the  matter  in  dispute  shall  be  referred 
in  writing  to  the  Barrister-at-law  appointed  under 
the  said  recited  Acts,  who  shall  have  power  to  pro- 
ceed ejt parte  on  notice  in  writing  to  tbe  said  trus- 
tees or  managers,  left  or  sent  by  the  said  barrisfc^r 
to  the  office  of  the  said  institution.  The  Chief 
Baron  thought  that  as  the  office  was  shut,  and  as 
there  was  no  place  to  which  the  barrister  could  send 
the  notice  mentioned  in  the  14th  section,  the  arbi- 
tration clause  was  not  applicable.  We  think  that 
opinion  incorrect.  We  are  clearly  of  opinion  that 
it  would  be  monstrous  to  exclude  the  arbitration 
clause  where  it  was  most  needed,  as  in  tliis  verj 
case,  where  there  are  complicated  accounts.  The 
case  has  stood  for  judgment  for  a  long  time,  not 
because  we  had  any  doubt  upon  the  merits  of  it, 
but  to  see  whether  these  objections  could  be  raised 
on  tbe  pleadings.  Assuming  that  the  action  was 
brought  against  the  defendant  as  a  trustee,  and  in 
that  character,  we  think  it  would  be  a  good  defence 
to  say,  that  the  matter  should  be  referred  to  arbi- 
tration. There  was  a  special  count,  that  after  the 
notice  of  withdrawal  the  defendant  received  TiH)Rey 
to  the  plaintiff's  use,  but  that  was  not  supported  by 
evidence.  There  were  also  general  counts  for  money 
had  and  received,  and  on  an  account  stated.  There 
was  no  evidence  of  an  account  stated.  Assuming 
that  the  action  would  lie  for  money  had  and  re- 
ceived, what  sum  could  be  recovered  from  the  de- 
fendant ?  The  statute  saves  a  trustee  from  indi- 
vidual responsibility,  except  for  moneys  actually 
received  by  him  ;  and  as  by  section  8  of  9  Geo.  4, 
the  moneys  were  vested  in  the  defendant  as  a  trus- 
tee, and  for  the  use  of  the  institution  and  respective 
depositors,  he  cannot  be  held  to  have  received  any 
money  in  his  individual  capacity,  for  which  an  action 
at  law  would  lie.  Tbe  only  remedy  would  be  a  suit 
in  equity,  for  if  there  was  any  relation  between  tlie 
parties  it  was  that  of  trustee  and  cMtui  que  trust. 
Another  argument  was  raised  on  the  Statute  of 
Limitations  barring  all  but  the  present  plaint  iff,  but 
on  that  we  have  no  evidence.  We  are  clearly  of 
opinion  that  the  action  for  money  had  and  received 
does  not  lie,  and  that  the  verdict  had  for  the  plain- 
tiff should  be  set  aside,  and  a  verdict  entered  up  for 
the  defendant. 

Ruie  absoiuie. 
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COURT  OF  CHANCERY. 

£Repofrted  by  Bx«hbb  L.Flbhiho,  Esq.  BarrUter*at-Law.J 

Trinity  Term,  1855. 

McKbnna  v.  The  Midi^and  Great  Western 
Railway  Co. — May  81,  June  1. 

RaUway   Company — Profits — Dividendi — Share» 

Caniribtition — Interest — 8  8f  9  Vic.  cap. 

cjtue^  (local  andpereonaL} 

The  petitioner,  who  was  a  shareholder  in  a  railway 
company,  had  been  m  defa^dt  as  to  the  payment  of 
calls  made  upon  his  shares,  and  the  directors  prO' 
ceeded  to  declare  themfor/eited.     He  subsequently 
paid  up  to  the  directors  the  amount  due  upon 
these  calls,  and  resumed  his  original  shares*     By 
sec*  7  of  their  Act  of  incorporation  (8  S^  9  Vic^ 
c.  cxix,,  local  and  personal,)  the  company  were 
enabled,  before  the  completion  of  the  line,  to  pay 
interest  at  four  per  cent,  upon  calls  paid  up, 
(provided  that  no  such  interest  should  be  paid  to 
any  shareholder  who  should  be  in  arreitr  as  to  any 
caUs ;)  and  undei*  this  section  the  tUi-ectors  had 
proceeded  to  pay  interest^  out  of  the  proceeds  of 
the  rcdlteay  to  such  shareholders  as  had  paid  up 
the  caUs  made,  but  not  to  the  petitioner,  as  kae*  | 
ing  made  default  in  payment,  and  he  hoping  I 
presented  A  petition  complaining  that  he  had  been  \ 
depriffed  of  a  proportionals  share  tfihe  profits  of 
the  railway,  because  the  dir^ciors  fmd  applied  the 
profits  of  the  railway  in  payment  of  the  interest 
upon  the  money  paid  up,  to  ufhick  he  by  hiji  de'  | 
fault  had  become  disentitled,  and  prai/ing  ifmi  he  i 
might  be  declared  entitled  to  the  s/mre^  of  the  \ 
profits  ^t  had  accrued^  Held,  that  ke  was  not 
entitled  to  relief  undei-  the  circumstances. 

The  petitioner  io  this  case  becitme  the  proprietor 
of  certain  sliares  in  the  Midland  Grent  Western 
Railway  Company  in  the  year  I  @4(i,  and  continued 
the  registered  pro^irietor  of  Ruch  shares  until  the 
year  1853,  but  during  this  period  he  was  conside- 
rably in-  arrear  to  the  Comiiany  fur  sums  due  by 
him  at  foot  of  calls  made  upon  these  sbi^res  by  the 
Company,  in  conse((aeace  of  which  the  directors 
pr<^ceediBd  \o  declare  his  shares  forfeited  for  tion* 
payweatof  the  calls,  which  leaving  been  effected^ 
the  petitioner,  biafore  the  forfi^lted  ihares  bad  been 
disposed  of,  entered  into  a  aegotitttion  with  the 
Bank  of  Ireland  for  the  purpo&e  of  f^ffecting  a  loan 
to  pay  up  tha  amount  duo  to  the  directors^  and  ao 
OQrdiogly,  having -exeou  ted  a  dtied  nf  assign  men  t  of 
these  shares  to  the  Bank  by  way  of  mortgage,  he 
paid  to  the  directors  of  the  railway  the  total  aoiount 
due  by  him  lor  principal,  interest,  and  cg»ti  due  to 
them,  and  thereby  became  re^tor&d  to  bia  righu 
(as  contended  by  him)  ai  a  Bharehajder  of  tlMs 
Coflftpany,  and  entitled  to  recover  from  the  Com^ 
panv  all  sums  payable  to  un  original  »hare< 
holder  as  profits  and  dividends  upon  intereit  in 
the  railway.  The  railway,  as  originally  projected, 
was  to  extend  to  MuUingsr  nnd  Longford,  under  the 
Act  of  Incorporation,  and  in  the  year  1S47  a  por- 
tion of  it  was  opened  for  public  tratlie»  and  in  the 
same  year  it  was  further  opened  to  MuUingar ;  but 


the  extension  to  Longford  had  not  been  completed 
up  to  the  time  of  presenting  the  petition. 

Under  the  provisions  of  the  Act  of  Incorporation 
the  directors  were  enabled  to  pay  interest  at  four 
per  cent,  to  such  shareholders  as  should  have  regu- 
larly paid  up  the  calls  upou  their  shares,  but  it  was 
also  provided  that  no  such  payment  of  interest 
should  be  osade  to  any  shareholder  who  should  be 
in  arrear  for  any  calls  or  interest  thereon  upon  any 
shares  held  by  him  iu  the  Company,,  and  the  peti- 
tioner charged  that  in  the  year  1848  the  directors 
had  proceeded  to  declare  interest  at  the  rate  of  four 
per  cent.,  to  be  payable  upon  sums  paid  by  share* 
holders  in  respect  of  their  original  shares,  and  that 
they  further  declared  that  the  sums  so  payable  as 
interest  were  arising  out  of  the  income,  profits,  and 
receipts  of  the  uudertaicing ;  and  the  petitioner 
complained  that  the  directors  improperly  paid  the 
interest  upon  the  sums  so  paid  up  out  of  the  income 
aid  profits  of  the  railway,  and  that  it  was  done  for 
the  purpose  of  depriving  the  petitioner  of  his  share 
in  the  profits,  ^he  not  being  entitled  to  interest,  hav- 
ing been  in  detault,  but  being,  as  he  alleged,  entitled 
to  a  share  in  the  profits  as  joint  proprietor,)  and 
that  in  so  doing  the  directors  assumed  a  power 
which  they  did  not  possess  of  paying  this  interest 
upon  the  shares  out  of  the  profits,  instead  of  de- 
ducting it  from  the  capital  of  the  Company,  as  con- 
templated by  the  original  Act.  The  petitioner 
further  complained  that  the  directors  continued  to 
pay  iutefe$t  out  of  the  profits  of  the  railw-iy  up  to 
the  year  1S5U  Q^id  couoluded  by  praying  that  he 
might  be  declared  entitled  to  a  proportionate  share^ 
of  I  lie  profiia  of  the  railway  from  the  year  1848  to 
I85l>  and  that  the  directors  should  be  ordered  to 
pay  him  interest  at  four  per  cent  during  that  pe- 
riod. Of  that  it  should  be  referred  Io  the  Maiiter  to 
report  to  what  portion  of  t lie  profits  the  peiitioner 
was  entitled.  The  Secretary  of  the  Com[iany,  In 
an  answering  affidavit  denied  any  intention  oil  the 
part  of  the  directors  to  deprive  tho  petitioner  of  his 
joBt  share  in  the  profits  of  the  railwayi  alleging  that 
ihey  paid  the  sums  as  interest  up  to  the  year  IS5l, 
beeauiie  they  conceived  that  while  the  railway  was 
incooipletej  they  were  not  authorised  undt*r  their 
Act  to  pay  over  the  proceeds  in  any  other  form  ; 
but  that  in  1861,  when  the  line  was  completed  t<* 
Galway,  fhey  deemed  it  right  that  the  proceeds 
should  ilieti  be  paid  as  dividends  upon  the  profita 
of  the  railway. 

Chiiaiiani  Q*C.  in  support  of  the  petition — The 
manifest  object  of  tlie  conipatiy  in  paying  the  divi- 
dendsiS  under  the  name  of  interest  was  to  deprive 
persons,  in  the  poriition  of  tiie  petitioner,  of  a  shnt© 
of  thti  profits,  they  being  enabled  to  pay  thi«  inte- 
rest under  the  provisions  of  llje  Act.  \_Loyd  Chan- 
ce^faiv^This  appears  to  be  a  very  absurd  provision, 
enabliiig  them  to  return  to  shareholders  n  certain 
portion  of  tiieir  eapital  under  the  name  of  interest  j 
butsnp|iosing  that  to  be  so,  whal  is  to  prevent  them 
from  applying  tiie  protits  to  make  up  the  defin- 
ency?]  Tlie  object  of  this  petition  is  to  pre  cut 
ihe  powers  given  to  the  company  from  being  apfdied 
fraudulently,  their  object  being  to  get  rid  of  a  cer- 
taiu  number  of  their  shareholders;  for  although 
fhey  ure  enabled  by  the  Act  to  pay  a  certain  iute- 
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rest  upon  the  shares,  yet  they  are  not  enabled  to 
withhold  a  division  of  the  profits.  The  company 
will  rely  upon  the  7th  section,  which  enables  them, 
until  the  railway  be  completed,  to  pay  interest ; 
but  it  must  be  regarded  as  virtually  completed, 
when  it  was  opened  to  Mollingar.  This  interest 
was  clearly  payable  out  of  the  principal  money,  and 
not  out  of  the  profits,  for  it  was  payable  before  any 
profits  could  have  accrued. 

Brewster,  Q.  C^  (with  him  B.  JMartleyy  Q.  G,) 
contra. — The  original  Act,  8  &  9  Vic  c.  cxix.,  id 
entitled,  "An  Act  for  making  a  Railway  from 
Dublin  to  MuUingar  and  Longford,"  and  the  7tb 
section*  provides,  that  the  directors  may  pay  inte- 
rest upon  the  shares  paid  up,  if  they  think  fit,  until 
the  railway  be  completed,  which  has  not  yet  hap* 
pened,  the  line  not  yet  being  open  to  Longford.  This 
court  cannot  compel  a  company  of  this  kind  to  de- 
clare a  dividend ;  but  the  mode  of  their  doing  so 
is  directed  by  the  provisions  of  the  Act.  It  is  not 
the  case  of  an  ordinary  partnership,  but  it  is  a  cor- 
poration under  particular  rules  laid  4own  by  the 
Legislature.  The  expense  of  taking  an  account  in 
such  a  case  would  be  enormous.  In  Brown  ^^  v. 
The  Monmouihehire  RaUway  and  Canal  Company , 
(7  Railway  &  Canal  Cases,  682,)  a  bill  was  filed 
by  a  shareholder  to  prevent  the  directors  from  de- 
claring a  dividend  until  the  railway  was  completed, 
and  this  court  held  that  they  could  not  interfere  to 
prevent  the  misapplication  of  the  income  of  the 
company,  it  being  a  snbject  for  internal  manage- 
ment and  direction.  In  page  195  Lord  Langdale 
says,  **  As  to  the  duties  which  the  governing  body 
of  such  a  company  owes  to  their  constituents — the 
shareholders — this  court  does  not  attempt  to  direct 
the  performance  of  all  such  duties,  but,  on  the  ooa- 
trary,  leaves  to  the  companies  themselves  the  en- 
forcement of  all  the  duties  arising  out  of  matters, 
which  are  the  subject  of  internal  arrangement." 
In  Turner  v.  The  Dublin  and  Belfast  Railway 
Company,  (3  Ir.  Ch.  Rep.  526,)  the  court  refused 
to  hold  that  a  shareholder  was  entitled  to  a  dividend, 
except  upon  shares  paid  up.  [^Lord  Chancellor. — 
I  will  not  say,  that  the  court  could  not  grant  an 
injunction  in  this  case,  but  the  question  is,  whether 
I  have  any  power  to  interfere  as  to  the  distribution 
of  these  dividends.]  It  is  said  that  this  interest  is 
payable  only  out  of  the  capital  paid,  but  there  is 
nothing  in  the  Act  to  support  such  a  position ;  be- 
sides section  121  of  the  Companies  Clauses  Coh- 
solidation  Act,  (8  Vic.  cap.  16,)  provides  that  the 
company  shall  not  make  any  dividend  whereby  the 
capital  stock  shall  be  in  any  way  reduced,  and  the 


*  Section  7  eaacts,  *'  that  it  shall  be  lawful  for  the  di- 
rectors  of  the  said  company,  until  the  said  railway  shall  be 
completed  and  open  to  the  public,  to  pay  interest  at  any 
rate,  not  exceeding  four  pounds  per  ccutum  per  annum,  on 
all  sums  called  up  in  respect  of  said  shares,  from  the  re- 
spective days  on  which  the  same  shall  be  paid,  such  inte- 
rest to  aoorue  and  to  be  paid  at  all  times  and  places  as  the 
directors  for  the  time  being  shall  appoint  for  that  purpose : 
provided  always,  that  no  interest  shall  accrue  to  the  pro- 
prietor of  any  share  upon  which  aoy  call  eball  be  in  arrear. 
Id  lespect  of  such  share,  or  of  any  other  share  to  be  holden 
by  the  same  proprietor  during  the  period  while  such  call 
shall  remain  unpaid.'* 


entire  argument  is  founded  on  an  assumption  that 
profits  have  been  actually  realized.  It  is  not  coo* 
tended  that  the  petitioner  has  not  disentitled  himself 
to  interest.  The  7th  sect  ion  does  not  indicate  from 
what  fund  the  interest  is  to  be  paid. 

F.  Fifzgerald,  Q.C  for  petitioner..-.-lD  Turner 
V.  The  Dublin  and  Belfast  Railway  Company  the 
court  treated  the  Company  as  a  partnership,  and 
therefbre  a  division  of  the  profits  may  be  enforced. 
It  is  admitted  by  the  return  of  the  Company  that 
the  line  is  productive,  and  will  this  court  authorize 
a  proceeding,  by  which  a  shareholder  is  to  be  frau- 
dulently  deprived  of  his  rights  ?  There  was  no 
legislative  provision  necessary  at  the  time  of  the 
passing  of  8  &  9  Vic.  c.  cxix.  to  compel  the  Com- 
pany to  divide  the  profits  before  the  completion  of 
the  works ;  but  even  under  the  provisions  of  the 
Companies  Clauses  Consolidation  Act,  which  is 
incorporated  with  the  present  Act,  they  are  bound 
to  make  an  equal  division.  The  language  of  s.  7» 
referiing  to  the  opening  of  the  line,  means  until  it 
be  fit  for  public  traffic 

Deasy,  Q  C  in  reply. — Certain  sums  had  been 
paid  by  the  petitioner  upon  all  tliose  shares,  and 
therefore,  but  for  the  provisions  of  section  7  of  the 
original  Act,  he  would  have  been  entitled  to  some 
dividends  upon  these  calls.  The  Company  were 
bound  by  the  provisions  of  8  Vic.  c  16,  s.  120,  to 
prepare  a  report  showing  the  profits  of  the  railway, 
and  this  is  to  be  the  foundation  of  their  credit  be- 
fore the  public.  It  has  been  contended  that  the 
company  were  not  entitled  to  distribute  dividends 
upon  the  profits  until  the  completion  of  the  railway, 
but  if  they  assumed  to  do  so  at  any  period  of  its 
progress,  such  division  should  be  made  equally, 
and  not  in  such  a  form  as  to  exclude  some  of  the 
shareholders,  particularly  as  there  are  no  negative 
words  in  the  7th  section  of  the  8  &  9  Vic  c  cxix., 
limitfng  the  provisions  of  the  Companies  Clauses 
Consolidation  Act,  which  require  that  the  proceeds 
should  be  equally  distributed*  \^Lord  Chancellor, 
— Supposing  that  the  company  paid  this  interest 
upon  the  shares  out  of  the  capital,  is  there  anything 
to  prevent  them  from  recouping  the  capital  to  that 
amount  out  of  the  profits  ?] 

June  1. — Lord  Cbancsixor. —  I  have  been 
much  astonished  at  the  nature  of  the  application  in 
this  case ;  it  has  been  laid  before  the  court  with 
considerable  ingenuity,  but  it  appears  to  me  to  be 
altogether  without  foundation.  This  gentleman  ap* 
pears  to  have  been  a  shareholder  in  the  railway ;  be 
was  in  default  in  the  payment  of  his  calls,  and  he 
allows  the  directors  of  the  company  to  proceed  to 
declare  his  shares  forfeited,  as  they  were  perfectly 
entitled  to  do.  It  appears  that,  by  the  provisions 
of  the  original  Act  of  Incorporation,  these  directors 
were  enabled  to  pay  to  the  shareholders  interest 
upon  their  advances  at  the  rate  of  4  per  cent.,  and 
as  these  payments  might  be  made  before  the  under- 
taking would  b^ome  profitable,  it  would  appear 
that  this  interest  was  payable  out  of  the  capital  ad- 
vanced by  the  shareholders ;  but  the  Aot  does  not 
provide  that  this  interest  shall  be  paid  out  of  this 
capital  alone,  or  that  it  shall  not  be  payable  out  of 
any  other  fund  in  the  hands  of  the  directors*  Such 
being  the  case,  it  was  in  the  power  of  the  directors 
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to  have  paid  this  interest  oat  c^  tbe  money  advanced 
by  Mr.  M*Kenna  for  the  promotien  of  the  toheme, 
bat  instead  of  doing  ao^  it  appears  that  they  have 
kept  Mr.  M*Kenna's  money  safe  for  him»  and  have 
appropriated  to  this  purpose  a  portion  of  tbe  pro- 
deeds  of  the  ooncern — not  the  actual  gains  of  the 
company,  but  a  portion  of  their  inoome.  It  appears 
lo  me  that  it  would  be  a  strange  proposition^  to  coo- 
tend  thait  if  the  directors  baa  paid  this  interest  to 
the  persons  who  had  advanced  their  money  out  of 
the  capital  so  advanced^  that. they  could  not  after- 
wards replace  what  they  had  so  deduded  oat  of  the 
proceeds  of  the  railway.  It  would  be  hard  to  found 
an  equity  upon  the  ease  made  by  Mr.  M^Kenna,  his 
argument  being,  ^  You  have  saved  my  capital,  in- 
st^  of  having  paid  it  away  in  interest,  and  I  have 
thereby  been  damnified."  I  think  he  has  altogether 
failed  to  make  out  a  just  case,  sufficient  to  enable 
this  court  to  give  him  relief.  No  injury  appears  to 
have  been  done  to  him  by  the  proceedings  of  the 
directors  in  this  case.  He  complains  that  his  ca- 
pital has  not  been  intrenched  upon  by  the  directors 
for  the  purpose  of  paying  this  interest,  which  he 
contends  they  were  not  entitled  to  pay  oat  of  the 
proceeds,  but  it  is  quite  clear  to  me  that  they  must 
be  entitled  to  do  so  unless  there  be  an  Act  of  Par- 
liament to  the  contrary,  which  does  not  appear  to 
be  the  ease;  on  the  contrary,  saeh  a  proceeding 
appears  to  beHonsistent  with  the  statutes  in  force 
upon  the  subject.  The  expense  of  reooastructing 
the  account  of  the  profits  of  this  conoern  between 
all  the  parties  concerned  would  be  enormous }  be- 
tides, there  appears  to  have  been  several  other  par- 
ties in  default,  and  therefore  in  the  same  position 
as  Mr.  M'Kenna.  Another  thing  to  be  conudered 
is,  from  whom  is  this  money  to  be  recalled ;  is  it 
to  be  recovered  from  those  who  have  already  been 
paid  ?  In  the  present  suit  I  have  none  of  these 
parties  before  the  court,  and  therefore  could  make 
no  decree  to  bind  them.  Upon  the  whole  I  cannot 
understand  this  proposition  to  have  been  estab- 
lished, that  the  directors  were  not  authorised  to  pay 
this  interest  out  of  the  fund  from  which  they  have 
paid  it.  Besides  this,  the  application  appears  to 
me  utterly  unfounded,  and  the  complaint  made  by 
the  |>etitioner  unjust,  and  contrary  to  common  sense. 
I  must,  therefore,  dismiss  this  petition  with  costs. 

Decree  aeoordingfy. 


Ih  rk  Edward  Dohbrtt,  a  Baiqlbupt  ;  Ex. 

FARTR  CoiiNOR.--./ttnS  8.* 

Bankruptcy — Revival — Renewal  of  oomtnisiion  of 
bankruptcy, 

A  commieeion  cf  bankruptcy  wili  be  renewed  though 
after  the  lapee  of  upwards  of  thirty  years,  nopro' 
ceedings  having  been  takai  in  the  meanUme^  the 
bankrupt  also  being  dead  Jar  several  years. 

The  object  of  the  petition  in  this  case  was  to  ob- 
tain the  renewal  of  a  commission  of  bankruptcy  in 
this  matter,  in  <Nrder  that  an  assignee  might  be  ap- 

*  JSx  niatione. 


pointed,  for  the  purpose  of  reviving  a  suit  in  this 
court.  The  affidavit  in  supfiort  of  the  petition 
stated,  that  Edward  Doberty  had  granted  an  an- 
nuity to  Bernard  Custer  and  Elizabeth  his  wife  for 
their  joint  lives,  and  the  life  of  the  survivor,  and 
had  conveyed,  charged  with  the  annuity,  premises 
in  the  City  of  Londonderry  to  a  trustee  to  secure 
the  annuity  ;  that  in  the  year  1814  a  bill  had  been 
filed  by  Custer  and  wife  against  the  grantor  for  a 
receiver  ;  that  a  receiver  had  been  appointed  and 
was  still  in  receipt  of  the  rents  and  profits  of 
the  premises  ;  that  the  dear  annual  proceeds  after 
payment  of  all  outgoings  had  been  paid  to  Custer 
during  his  life,  and  after  his  death  to  his  widow,  up 
to  the  date  of  the  assign  tient  hereinafter  mentioned ; 
that  Doherty  became  a  bankrupt  in  the  year  1822, 
but  that  the  suit  never  was  revived,  nor  any  notice 
taken  of  the  bankruptcy  in  the  proceedings  in  Chan- 
oery;  that  Doherty  died  in  the  year  1828,  and 
that  no  other  defendant  was  ever  brought  before 
the  court ;  that  Elizabeth  Custer,  the  surviving 
grantee  of  the  annuity,  being  administratrix  ct*m  tes- 
tamento  annexoy  and  sole  residuary  legatee  of  her 
husband,  by  deed  bearing  date  the  29th  day  of  Au- 
gust, 1854,  assigned  all  her  interest  in  the  annuity, 
and  all  arrears  due  thereon,  to  petitioner,  and  that 
the  legal  estate  in  the  premises  was  also  conveyed 
to  a  trustee  for  petitioner ;  that  a  large  sum  was 
now  due  to  petitioner,  and  that  the  premises  were 
an  insufficient  security  for  the  accruing  gales  and 
the  arrears  now  due ;  that  searches  had  been  made, 
and  inquiries  instituted,  but  that  it  did  not  appear 
that  any  assignees  had  ever  been  appointed,  but  it 
was  alleged  that  petitioner  had  been  informed  by 
the  former  trustee,  who  was  also  solicitor  in  the 
proceedings  in  Chancery,  that  assignees  had  been 
appointed,  but  that  they  were  long  since  dead  ;  that 
it  now  became  necessary  to  revive  the  suit,  and  that 
petitioner  had  been  advised  that  an  assignee  should 
be  appointed  to  the  bankrupt,  and  for  this  purpose 
that  the  commission  should  be  renewed. 

Dowse  moved  the  prayer  of  the  petition. — Ap- 
plications, of  this  nature  have  been  granted  by  this 
court,  evei«  after  a  greater  lapse  of  time  than  has 
accrviedin  the  present  case — In  re  KeUett^  Ex  parte 
Cole,  (3  Ir.  Jur.  3.)  [^Lord  Chancellor. — Have  you 
any  authority  to  establish  that  a  commission  may  , 
be  renewed  when  the  bankrupt  is  dead  ?]  Ex  parte 
Uobbes,  In  re  Tanner,  (Bucks'  Bankruptcy  Cases, 
134,)  is  in  point.  In  that  case  the  bankrupt  was 
dead,  as  were  the  assignees,  and  also  the  commis- 
sioners, for  several  years. 

Lord  Chancellor. — Upon  the  authority  of  that 
case  I  will  make  the  order  as  prayed  for. 

Decree  accordingly. 


ROLLS  COURT. 

[Reported  by  R.  W.  Gamble,  Esq.  Barrbter-at  Law.] 

Kelly  v.  Moore. — Nov.  23  and  29,  1854. 

Practice'-^  Costs — Taxation — Disobeying  order  of 

Reference — A  ttacJiment, 
Where  costs  are  referred  far  taxation  the  petitioner 
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(the  client)  nunf  lodge  in  the  office  the  copy  of  the 
costs  furnished  to  him  hy  the  solieitor^  ana  may 
issue  a  summons  to  tax^  and  the  summons  will  be 
dealt,  with  in  the  taxation  according  to  the  result 
and  directions  of  the  order. 
If  the  solicitor  l(»dge  a  copy  of  the  costs  for  taxation 
pursuant  to  order,  he  is  not  allowed  the  costs  of 
such  copy,  unless  he  has  first  served  notice  on  the 
client  to  lodge  the  copy  oj  the  costs  served  on  him 
and  he  has  re/used  to  do  so. 
If  either  the  client  or  the  solicitor ^  after  having  been 
served  with  notice^  refuse  to  attend  the  taxation^ 
the  Master  will  be  directed  to  proceed  with  the 
taxation  ex  parte,  but  the  Taxing  Masters  feel  a 
dijkulty  in  carrying  out  this  rtde  in  the  absence 
of  the  necessary  documents* 
WherCf  after  the  usual  order  of  reference  to  tax  was 
made,  neither  party  lodged  the  costs  nor  issued  a 
summons  to  tax^  and  a  motion  was  made  for  an 
attachment  against  the  solicitor  for  thus  disobey^ 
ing  the  order  ofreference,  the  court  made  no  rule 
on  the  motion^  and  let  each  party  abide  his  own 
costs, 
A  PETITION  had  been  presented  In  this  case  under 
the  Solicitors  Act,  praying  that  a  foil)  of  costs  of 
the  respondent  should  be  referred  for  taxation,  and 
that  the  respondent  might  be  ordered  to  furnish  a 
list  of  the  credits  to  which  petitioner  was  entitled 
on  foot  of  sums  paid  to  the  respondent,  and  to  Mr. 
Myles  Keogh  for  account  of  the  respondent,  and 
tbtit  the  respondent  miglit  be  ordered  to  verify  said 
lists  of  credits  by  affidavit,  the  petitioner  undertak- 
ing to  pay  whatever  sum  should  be  found  due  to 
respondent  upon  taxation,  and  that  the  petitioner 
might  be  directed  to  hand  over  all  title  deeds  re- 
lating  to  petitioner's  property,  and  that  the  respon- 
dent might  be  restrained  from  any  further  proceed- 
ings at  law  for  said  costs.     An  order  was  made  on 
this  petition  bearing  date  the  drd  of  May,  1854, 
referring  the  costs  for  taxation  in  the  usual  manner, 
and  directing  the  respondent  to  furnish  a  list  of 
credits  to  petitioner.     Six  bills  of  costs  had  been 
furnished  to  the  petitioner  before  the  presenting  of 
this  petition.     The  respondent  then  furnished  to 
the  petitioner  the  list  of  credits  to  which  petitioner 
was  entitled,  pursuant  to  the  order  made  on  the 
petition,  but  did  not  leave  with  the  Taxing  Mas- 
ter the  bills  of  costs  for  taxation,  nor  the  papers 
necessary  for  such  taxation.     The  petitioner,  on 
the  other  hand,  did  not  lodge  with  the  Taxing 
Master  the  bills  of  costs  that  had  been  furnished  to 
him. 

Hughes,  Q.  C,  with  whom  was  O' DriscoU,nov/  mov- 
ed that  an  attachment  might  issue  against  the  respon- 
dent for  his  neglect  and  contempt  in  not  complying 
with  the  order  of  the  drd  of  May,  1854,  by  his  not 
proceeding  to  tax  the  costs  tls  directed  by  that  or- 
der, and  furnishing  the  list  of  credits  in  proper 
time  as  required,  and  contended  that  it  was  the 
duty  of  the  respondent  to  lodge  the  costs  for  taza^ 
tion,  and  attend  with  the  papers  ;  that  the  petiti- 
oner could  not  have  facilitated  the  taxation  by 
lodging  the  bills  of  costs  with  which  he  had  been 
furnished,  for  nothing  could  be  done  without  the 
papers,  all  <^  which  were  in  possession  of  the  le- 
spondent. 


AbiT.  ^_The  followiog  order  WM 1 
^  It  appearing  that  the  list  of  credits  was  liinilsbed 
within  the  time  meatioiied  in  the  order  of  the 
3rd  of  May,  1854,  after  service  thereof  and 
the  court  having  inquired  from  the  Texios 
Masters  whether  if  the  petiliooer  bad  lodged 
the  six  bills  of  costs  furnished  to  him  by  the 
respondent  previous  to  the  order  of  the  3rd  of 
May,  1654,  in  the  Taxing  Master's  oiBoe,  the 
Taxing  Master  would  have  proceeded  to  tax 
the  said  costs  at  the  instance  of  the  petitioner, 
or  whether,  as  asserted  by  the  petitioner,  the 
respondent  was  bound  under  the  order  of  tiie 
drd  of  May,  1854,  to  lodge  other  copies  of  the 
costs,  and  proceed  to  have  same  taxed ;  and 
the  court  having  requested  the  Taxing  Master 
to  state  the  practice^  and  having  received  an 
answer  as  follows :  <  In  reply  to  the  iaquiriee 
of  his  Honor  the  Master  of  the  Rolls,  on  the 
petition  notice  in  this  matter,  dated  the  SIst 
day  of  November,  1854,  I  beg  respectfully  to 
say  that  a  petitioner  wlio  has  obtained  an  or- 
der that  his  solicitor  should  tax  his  costs,  may 
bring  in  and  lodge  in  the  office  the  costs  aa 
served  upon  him,  and  issue  a  summoes  for  their 
taxation,  and  such  summons  is  dealt  with  in  the 
taxation  according  to  the  result  and  the  direc- 
tions of  the  order.    This  course  has  been  pur- 
sued in  other  instances.    If  the  respondent 
(the  solicitor)  lodge  a  copy  of  the  costs  pur- 
suant to  the  order,  we  do  not  allow  him  for* 
such  copy,  (being  bound  to  furnish  a  copy  of 
bis  costs  to  his  client,)  unless  he  shall  have, 
previously  by  notice  required  the  petitioner 
(the  client)  to  lodge  the  copy  costs  served  upon 
him  (which  is  properly  the  costs  to  be  taxed,) 
and  that  the  client  neglects  to  do  so*    By  see. 
2  of  13  &  14  Vic  cap.  53,  it  is  enacted  that 
^  upon  such  reference,  if  either  the  attorn^ 
or  solicitor  whose  bill  shall  have  been  deliver- 
ed, sent,  or  left,  or  the  party  chargeable  with, 
such  bill  having  doe  notice  shall  refuse  or  &eg- ! 
lect  to  attend  such  taxation,  the  officer  Co  whom . 
such  reference  shall  be  made  may  proceed  to 
tax  and  settle  such  bill  and  demand  expartaJ*. 
It  firequently  happens  that  the  solicitor  whose 
costs  are  £or  taxation^  exhibits  a  tardiness  in. 
attending  and  vouching  his  costs,  delays  con- 
sequently arise,  but  up  to  this  period  the  Tax- 
ing Miisters  have  not  exercised  the  diseretion 
given  them  by  the  above  section  to  tax  the 
cosu  «#  parte,  that  is,  in  the  abeenee  of  the 
solicitor  whose  costs  they  are,  the  solicitor 
having  been  induced  in  one  way  or  another  to 
come  in  and  vouch  and  complete  the  taxation, 
the  Taxing  Masters  feel  much  difficulty  in 
exercising  this  discretion  ivhen  the  sdiettor 
(whose  costs  tliey  are)  will  not  attend,  and  la 
the  absaace  of  all  the  documents  In  the  cause 
or  matter  ofBcessary  for  the  taxation  whidi 
are  in  the  hands  of  the  solicitor  for  the  costs, 
and  therefore  respectfully  solicit  from  his  Ho* 
nor  an  intimation  lo  guide  them  in  proceeding, 
if  it  should  appear  to  them  to  be  necessary  in 
any  particular  case  so  to  do  under  the  above 
section.-~THOS.  Reiixt,  the  Taxing  Master 
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in  miation  od  said  eoM^'  and  the  eoart  having 
ooBiidared  the  said  oertificate  of  Thos.  Reilly, 
Esq^  the  Taxing  Master  in  this  ease,  the  court 
doth  make  no  rule  on  tbb  motion,  and  it  is 
therefore  ordered^  thajt  if  the  respondent  or 
petitioner  shall  not  attend  on  the  taxation  in 
this  ease  on  being  daly  served  with  notice,  the 
Taxing  Master  shall  proceed  #jr  parte,  and  let 
the  petitioner  and  respondent  abide  their  own 
costo  <^  this  motion.* 


MmtPHT  V.  Ltndb. — May  7y  10. 

Prw4k0 — Purchaser  dieckarged — Bad  HtU^^ 
•    Coeti-^Nofumd  in  wurU 

A  purchaser,  discharged  from  his  purchase  on  ac* 
count  of  the  title  being  bad,  is  entitled  to  be  paid 
interest  at  5  per  cent  on  his  purchase  money,from 
the  time  oflodgmefit,  and  to  be  paid  his  costs  thereby 
incurred  ;  and  if  there  be  no  fund  in  court,  he  is 
entitled  to  an  order  for  payment  thereof,  and  of 
his  costs  of  the  motion  against  the  plaintiff'  in  the 
suit,  with  liberty  to  the  plaintiff  to  apply  to  be  re» 
paid  out  of  any  funds  to  be  realized  out  of  the 
estate. 

The  plaintiff's  costs  of  the  motion  made  costs  in  the 
cause. 

This  was  a  motion  on  behalf  ^  James  Dojle»  who, 
by  an  order  of  the  1 1th  December,  1854,  had  been 
discharged  as  a  purchaser  of  certain  premises,  and 
it  had  been  referred  to  the  Master  to  inquire  and 
report  the  amount  due  to  the  said  James  Uoyle  for 
interest  and  eost^  and  what  funds  were  iipplicable 
to  pay  the  same.  The  Master  had  made  his  report 
pursuant  to  that  order,  and  had  found  that  the  sum 
of  £77  19s.  Id.  was  due  to  the  said  James  Doyle 
for  lACerest  and  costs  in  consequence  of  said  pur- 
chase^ and  also  found  that  the  nett  profit  rent  pay- 
able out  of  the  house  and  premises  in  Drumartin, 
over  which  a  receiver  had  been  sfppointed,  and  the 
produce  of  the  sale  thereof,  if  any,  were  the  only 
funds  applicable  to  pay  said  interest  andcosts ;  that 
the  gross  rent  of  the  house  was  £60,  and  £83  is. 
8d.  had  to  be  deducted  therefrom  for  head-rent,  in- 
terest, taxes,  receiver's  fees,  ftcv  leaving  a  profit 
rent  of  only  £16  18s.  4d. ;  the  Master  also  certified 
that  there  was  a  balance  of  £09  1  Is.  8d.  due  to  the 
receiver,  besides  the  coeta  of  passing  his  aceeoot, 
as  well  as  raiseellaneovs  costs  not  yet  taxed. 

Utighes,  Q.a,  (and  with  him  Datfid  Sherlock,) 
now  moved  that  the  plaintiffs  in  the  cause  be  or- 
dered to  pay  the  said  James  Doyle  this  sum  of 
£77  Ids.  Id.  so  found  due  to  him  by  the  report,  or 
that  tbe  receiver  be  directed  to  pay  him  the  said 
sum,  with  interest  thereon,  out  <^  the  rent  which 
shooid.f^om  time  to  time  come  to  his  hands  as  such 
receiver,  and  for  the  cosU  of  the  motion.  It  is  laid 
down  in  Sugdeu's  Vendors  and  Purchasers  that  **  if 
there  be  no  funds  in  court  the  plaintiff  will,  in  a 
common  case^  be  ordered  to  pay  the  purcliaser,  in 
the  first  instance,  his  costs^  charges,  and  expenses 
incurred r^by  investigating  the  title,  tosether  with 
the  costo  of  the  application,  and  thts  although  the 


plaintiff  be  only  a  legatee^  but  be  will  be  entitled 
to  recover  them  only  in  the  suit"  As  a  general 
rule,  then,  the  purchaser,  when  discharged  from  his 
purchase  on  account  of  the  title  l>eing  bad,  is  en* 
titled  to  interest  on  his  purchase  money  and  his 
costs,  and  if  any  fund  was  in  court,  is  entitled  to 
be  paid  out  of  it-^Reynolds  v.  Blake,  (2  Sim.  k  St. 
117.)  But  here  there  is  no  fund  in  court,  yet  the 
purchaser  should  not  be  a  loser,  but  should  be  reinw 
bnrsed  by  the  plaintiff,  and  let  the  plaintiff  seek  it 
over  against  the  estate.  The  case  of  Smith  v.  NefsoUf 
(2  Sim.  &  St.  556,)  was  similar  to  the  present,  for 
in  that  case  there  were  no  funds  in  court,  and  the 
Vice-Chancellor  aaid,  ^  That  it  was  not  consistent 
with  princiole  that  the  right  of  the  purchaser  to  be 
indemnified  for  expenses  improperly  occasioned  to 
him  by  the  suit,  should  depend  npoo  the  circum- 
aSancc  whether  there  did  or  not  happen  to  be  funds 
in  court  at  the  time  of  the  Master's  report,"  and  he 
ordered  the  costs  to  be  paid  by  the  plaintiff  to  tbe 
purchaser  without  prejudice  to  the  question,  how 
such  coats  should  be  ultimately  satisfied.  The  pre- 
sent case  is  ruled  by  this  authority,  and  the  pur- 
chaser should  therefore  get  his  costs  at  once  from 
the  plainti^  as  there  were  no  funds  in  court— 
Bony  V.  Johnson,  (2  Y.  k  CoL  564.) 
TvhiUcontnu 

Mabtbb  of  ths  Roixs. — There  is  no  case  re- 
ferred to  in  Bir.  Dobbs*  Book  on  Sales  which  is  ex- 
actly in  point,  but  the  case  of  Smith  v.  Nekoih 
cited  by  counsel,  applies  to  the  present  case.     Tbe  ' 
court  clearly  has  a  right,  if  the  estate  is  suffident, 
to  order  the  receiver  to  pay  the  amount  out  of  the 
funds  in  his  hands ;  but  the  case  of  an  application 
for  an  order  on  the  plaintiff  to  pay,  has  never  been 
l>efore  me  heretofore ;  I  will  therefore  inquire  into 
the  practice,  as  there  may  be  an  unreported  case. 
May  10.— The  following  order  was  made : 
**  Be  it  ao  for  payment  of  aaid  sum  of  £77  Ids. 
Idn  together  with  the  costs  of  this  motion  when 
taxed  and  ascertained,  to  said  James  Doyle  by 
the  plaintiff,  as  in  notice,  within  one  fortnight 
of  the  service  of  this  order  on  said  plaintiff, 
with  liberty  to  the  plaintiff  to  apply  to  be  re- 
paid said  sum  out  of  any  fund  to  be  realized 
in  this  cause,  or  to  be  received  by  the  receiver, 
and  let  the  plaiatifis  have  £5  for  their  costs  of 
appearing  on  this  motion,  as  part  of  their  costs 
in  this  cause." 


Ibwin  v.  Ba&bb. — May  27,  28. 

Wilt — Husband  and  wife — Tenants  by  entireties — 
Settlement. 

Bequest  of  the  dividends  of  a  fund  **  to  J,  T  and  S, 
his  wife,  and  the  survivor  of  them,  for  the  term  of 
thetr  natural  Uves,**  and  afie%*  their  decease  to  pay 
the  fund  and  all  interest  due  thereon  to  the  child" 
ren  of  the  said  J.  T  and  S.  his  wife,  share  and 
share  alike.  J.  T.  became  insolvent.  Held,  that 
J.  T.  and  S*  his  wife  had  been,  prior  to  his  insol* 
veney,  entitled  to  the  dividends  by  entireties,  that 
the  wife  was  not  entitled  to  any  eauity  of  a  settle* 
ment,  but  on^  to  havS  the  fund  Kept  in  court  to 
secure  her  tide  to  the  dividends  by  survivoi  ship  ; 
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77ie  dividends  in  the  meantime  were  direct  to  be 
paid  to  the  inMihen^e  assignee^ 

The  petition  in  this  case  was  filed  by  Ihe  only  mu^ 
▼iving  children  of  Mr.  George  Irwio  and  Sarah  bin 
wife.  It  stated  thai  Edward  Jiugbes  by  his  last 
will  and  the  codicils  thereto,  beqoeathed  to  the  two 
daughters  of  bis  wife»  v\z^  Mary  Anne  TrQeman 
and  Sarnh  C*  Tmeman,  two  n>6peelive  «unia  of 
£1000  stock,  to  be  payable  after  the  decease  of  bis 
said  wife,  bot  not  to  vest  until  the  said  Mary  Ann^ 
and  Sarah  should  attain  the  age  of  twenty*one 
years,  or  marriage  with  consent  as  therein.  Sarah 
married  with  consent  in  181d>  after  she  had  attained 
her  age ;  Mary  Anne  died  in  1828,  unmarried,  but 
having  attained  her  agar  of  twenty-one  years,  and 
previous  to  her  death,  made  and  published  her  last 
will  and  testament  in  writing,  bearing  date  the  29th 
day  of  February,  1828,  whereby  she  devised  to  A. 
Baker  the  sum  of  £500  bank  stock,  then  standing 
in  her  name,  also  the  sum  of  £600,  of  like  stocky 
standing  in  the  name  of  Jai^  Jackson  and  Jaae 
Truenian,  as  trustees  of  the  will  of  Thomas  Tma* 
man,  deceased,  mpon  tmet  that  he,  the  said  A.  Baker, 
should  pay  the  interest  and  dividends  thereof  to  the 
use  of  testator's  mother,  the  said  Jane  Hughes,  for 
her  life,  and  after  the  decease  of  the  said  Jane 
Hughes,  ^then  that  he  should  pay  said  interest  and 
dividends  to  the  nse  of  the  aald  George  Irwin  and 
Sarah  Chamley  his  wife^  and  the  survivors  of  themi 
for  the  term  of  their  natural  iives,  and  after  the  de- 
eease  of  the  said  George  Irwin  and  Sarah  Chamley 
his  wifci  and  the  survivors  of  them,  upon  trust  that 
he  the  said  A.  Baker,  his  executors  and  adminis-^ 
trators,  should  pay  and  distribute  the  said  stock  and 
all  interest  and  dividends  which  should  then  be  dui) 
thereon,  unto  and  eqaally  between  all  the  cfbfldren 
of  the  said  George  Irwin  and  Sarah  '  Chamley  his 
wife  who  should  be  then  living,  share  and  share 
alike,  as  tenants  in  common  and  not  as  joint  tenants," 
and  testator  after  reciting  that  she  wasentitled  under 
the  will  of  said  £dw.  Hughes  hereinbefore  named  to 
a  certain  legacy  or  sum  of  £600  payable  to  her  on 
the  decease  of  her  motheri  the  said  Jane  Hughes, 
and  which  the  petitioner  stated  was  a  moiety  of  the 
sum  of  £1000  in  said  will  mentioned  to  be  paid  on 
the  event  aforesaid,  the  said  testatrix  then  gave  and 
bequeathed  the  same  to  the  said  A.  Baker  upon  the 
same  trusts  as  thereinbefore  mentioned,  couoerning 
the  said  sum  of  £500  bank  stock,  and  appointed  A. 
Baker  executor  of  said  will.  Mary  Anne  Trueman 
died  in  1828,  and  her  will  was  proved  by  the  said 
A.  Baker,  who,  on  the  27th  of  May,  1828,  trans- 
ferred said  two  sums  of  £600  and  £600  to  his  own 
name,  and  then  continued  to  pay  the  dividends  of 
same  to  the  said  Jane  Hughes,  up  to  the  time  of 
her  death  in  1853.  Jane  Hughes  was  the  sole  sur- 
viving executrix  of  Edward  Hughes,  and  exercised 
dominion  over  the  assets  of  said  Edward  Hughes, 
and  allowed  a  sum  of  £2262  Gs.  Government  stock, 
part  thereof,  to  continoe  in  the  name  of  the  said 
Edward  Hughes  until  the  death  of  the  said  Jane 
Hughes.  Jane  Hughes  made  her  will  in  1860,  and 
appointed  Sarah  Chamley  Irwin  executrix,  who 
proved  the  will  and  obtained  probate,  and  then,  as 
executrix  of  the  surviving  executrix  of  Edward 
Hughes,  is  willing  to  transfer  the  said  £2252  6s. 


stook,  standing  in  the  name  of  aaid  £.  Hvgbes,  ^ 
the  proper  cr^t*  The  peiitaoMr  then  aiSMsitte^ 
that  this  stock,  as  portion  of  the  assets  of  the  said 
Edward  Hughes,  was  applicable  to  the  payment  of 
the  legacy  of  £600  bequeathed  to  Mary  Asne  True- 
man»  and  so  bequeathed  to  the  said  A*  Baker  In 
trust.  George  Irwin,  the  father  of  the  petitioner, 
was  dischai^ed  as  an  insolvent  in  October,  l85l, 
and  Thomas  Farrell  was  appointed  bis  aasignee. 
The  petition  then  submitted  that  the  petitioners,  or 
such  of  them  as  should  be  alive  at  the  death  of  the 
survivor  of  said  George  Irwin  and  Sarah  C.  Irwin, 
were  entitled  in  equal  shares  to  the  reversionary 
interest  in  said  two  sums  of  £600  and  £600,  be- 
queathed by  the  will  of  the  said  Mary  A.  Trueman, 
expectant  on  the  decease  of  the  survivor  of  them, 
the  said  George  Irwin  and  Sarah  Irwin.  The  pe- 
tition further  stated  that  Sarah  Chamley  was  will- 
ing to  transfer  said  sum  of  £600  to  the  said  A. 
Baker,  and  that  petitioners  feared  that  same  might 
be  appropriated  by  him  to  his  own  costs.  The  pe- 
tition then  prayed  for  an  account  against  the  said 
A.  Baker,  on  foot  of  the  said  sums  of  £600  and 
£600,  and  that  the  same  should  be  applied  pursuant 
to  the  trusts  of  the  will  of  the  said  Mary  A.  True- 
man,  and  that  the  said  Sarah  C.  Irwin  might  be  di- 
rected to  pay  said  sum  into  court  to  the  credit  of 
the  matter,  and  that  the  same  should  be  disposed  oS 
pursuant  to  the  trusts  of  the  will. 

HugheSf  Q.C^  for  J.  Rowland,  assignee  of 
the  insolvent,  George  Irwin,  moved  that  the  Ac* 
countant  General  of  the  court  may  draw  on  the 
Governor  and  Company  of  tbe  Bank  of  Ireland  in 
favour  of  tbe  said  J.  Rowland  as  such  assignee,  or 
of  his  attorney  lawfully  authorised,  for  the  sum  of 
£48  iSs.  2d.,  cash,  being  the  dividends  on  the  sum 
of  £1,869  Ids.  Id.  Government  new  3  per  cent, 
stook  now  in  bank  to  the  credit  of  this  matter,  en- 
titled in  the  said  Accountant  General's  books  A. 
Irwio  and  others,  petitioners,  A.  Baker  and  others, 
respondents,  and  that  the  said  Accountant  General 
m<^,  from  time  to  time  until  further  order,  draw 
on  the  Governor  and  Company  of  thfB.Bank  in  fa- 
vour of  the  aaid  J.  Rowland*  or  other,  tbe  assigtiee, 
to  be  appointed  by  tbe  Insolvent  Court  of  the  estate 
and  effects  of  the  said  George  Irwin,  or  their  re- 
spective attorneys  thereto  lawfully  authorised  for 
the  future  accriUng  dividend  of  said  stock*  The 
principle  which  governs  this  .case  was  very  fully 
discussed  in  the  case  of  Atdteson  Vp  Ateheeou^  (li 
Beav.  486,)  where  the  bequest  was,  "To  R.  S.  At* 
cheson,  hia  wife  and  children,  £14,000;"  R.  S-.A. 
and  his  wife  beiog  together  entitled  to  one-foarth 
of  the  fund»  R.  S.  A.  claimed  to  be  entitled  to  one 
half  of  this  one-fourth  in  his  own  right;  but  it  was 
held  that  the  fund  must  be  retained  with  a  direction 
to  pay  the  dividends  to  the  husband,  during  the 
joint  lives^  with  liberty  for  the  survivor  to  apply, 
and  bis  Honor  in  giving  judgment  says,  *<  It  is  al- 
leged that  the  husband  and  wife  must  in  some  way 
be  entitled  to  the  w|iole  legacy  for  present  ei^joy- 
ment,  and  I  conceive  that  such  must  have  been  tbe 
intention.  {  think  that  the  gift  to  the  two  most 
have  been  for  their  common  and  immediate  benefit 
i«  the  i:elation.of  husband  apd  wife;"  and  tli«n  he 
says,  "  It  is  plain  that  if  the  husband  should  be 
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^Id  entitled  to  this  whole  in  bis  owoi  rigbl  it  would 
^e  the  tame  thing-  as  tf  the  wife's  name  Were  f  traol^ 
^Qt  of  the  beqoest,  and  th^  legacy  given  to  him 
ftlone;  he  does  not  claim  this,  but  only  a  moietj« 
On  the  other  band,  it  is  eqoally  plain  thilt  she  is 
entitled  to  a  settlement  only  oot  of  that  to  which 
the  husband  is  entitled  in  her  rigt^  and  that  if  she 
be  held  entitled  to  a  settlement  oot  of  the  whole,  it 
would  be  the  same  in  efieot  as  holding  that  her  hus- 
band was  entitled  to  the  whole  in  her  right,  or  as 
if  liis  name  was  struolE  out  of  the  will  and  the  legacy 
given  to  her  alone.  This  in  eflbct  she  does  claim, 
or  in  the  alternative  that  the  legacy  may  not  be 
divided  bnt  preserved  to  give  her  the  chance  of  suc- 
ceeding to  the  whole  by  survivorship.  I  do  not 
think  that  she  is  entitled  to  a  settlement  out  of  the 
whole  of  the  joint  interest,  because  be- is  not  enti- 
ded  to  the  whole  in  her  right.  If  it  was  a  case  of 
joint  tenancy  I  think  that,  upon  severance,  the 
claim  of  the  husband  might  hi  sustained.  But  the 
joint  interest  given  to  husband  and  wife  in  this  way, 
or  the  joint  tenancy  between  them,  if  it  can  be  so 
called,  is  so  modified  by  the  unity  of  the  persons 
in  law,  the  consequent  right  of  the  husband  and 
wife  by  entireties,  and  the  contingent  right  of  the 
survivor  to  the  whole,  if  not  previously  disposed  of 
by  the  husband,  that  it  does  not  appear  to  me  to 
be  subject  to  the  ordinary  incidents  of  joint  ten- 
ancy  Under  all  the  circumstances  I  think  that 

all  which  this  court  can  do  for  the  protection  of  the 
wife,  and  to  give  her  any  separate  benefit  of  the 
legacy,  is  to  preserve  her  right  to  it  by  survivor- 
ship by  preventing  the  husband  from  defeating  it 
by  alienation  in  her  •lifetime."  The  fhnd  must, 
therefore,  remain  in  court,  and  the  insolvent  assig- 
nee of  the  husband  will  be  entitled  to  the  dividends, 
the  same  as  the  husband  would  btmself  have  been. 

Hayes,  Q.C. — That  case  went  upon  the  fact  that  the 
husband  and  wife  were  tenants  by  entireties ;  but 
here  there  is  no  tenancy  by  entireties.  Devi^MS 
of  this  kind  are  now  always  construed  in  strict  ac- 
cordance with  the  intention  of  the  testator.  In 
Warrington  v.  Warrington^  (2  Hare,  54,)  the  be* 
quest  was  ^to  his  nephew  W.  and  £.  his  wtfef  £. 
being  niece  of  testatrix,  it  was  hrid  that  the  husband 
and  wife  took  a  share  each.  This  case  was  noUoed 
by  Lord  Justice  Knight  Bruce  in  Wykk'9  ease,  (2 
De  Gex  M.  St  G.  7:2^,)  and  in '  some  measure  ioU 
lowed  by  him,  at  all  events  WarrinffUm  v.  Wrn^ 
rington  is  not  overruled  by  it.  Paine  v.  Wagner^ 
(12  Sim.  184,)  was  somewhat  similar  to  the  pre- 
sent, and  ought  to  govern  it;  there^  after  re- 
commending certain  premises  to  be  sold,  tbe  tes- 
tator appointed  that  they  should  be  divided  share 
and  share  alike,  '^  Mrs.  M.,  Mr.  and  Mrs.  W.  and 
children,  likewise  U.  H.  f  and  it  was  held  that 
Mrs.  W.  was  entitled  to  an  equal  shares  as  tenant 
in  common,  with  her  husband  and  her  children, 
living  at  testator's  death,  and  with  Mrs.  M.  and  H. 
H.  Thus  Mrs.  W.  was  entitled  as  tenant  in  corn* 
nion  with  her  husband,  and  not  lis  tenant  by  entire- 
ties, and  so  they  should  be  held  here,  and  each 
should  take  their  own  shares.  \^Aitomey  General 
V.  Bacchus^  (9  Price,  30,  and  ou  appeal,  1 1  Price, 
347,)  was  also  cited] 

HemphilL^The  case  of  The  Attorney  General 


V.  Baeckui  is  not  an  authority  in  this  case.  It  was 
cited  in  Atchemm  v.  AMcbewn^  and  the  Master  of 
the  Rolls  there  said  he  would  not  act  upon  it  as  it 
was  a  revenae  case,  and  ought  not  to  influence  the 
rights  of  pfafties.  There  is  clear  authority  that  tbe 
husband  and  wife,  uAder  the  words  of  this  will, 
took  by  entireties.  Wylde^e  case,  which  has  been 
mentioned,  was  this,  the  bequest  was  among  J,  C. 
and  C.  bis  wife,  and  W.  L.  in  equal  shares  and  pro- 
portions, and  it  was  held  to  give  one  moiety  to  J. 
C.  and  C.  bis  wife,  and  the  other  moiety  to  L.  All 
that  Lord  Justice  Knight  Bruce  there  speaks  doubt- 
folly  of  Warrington  v.  Warrington,  and  says  that  his 
decision  may  possibly  be  consistent  with  it.  InGordon 
^.Wkieldon,{l  1  Beav.  170,)  the  bequest  was,  <Ho  Capt. 
G.  his  wife  and  children  ;"  there  being  two  children 
eaohtook  one-third  absolutely,  and  the  husband  and 
wife  one-third  between  them.  The  same  rule  is 
laid  down  in  Coke  Littleton,  187,  a.  The  estate 
then  of  the  husband  and  wife  is  an  estate  by  entire- 
ties, and  such  may  be  extended  by  a  judgment 
oroditor  of  the  husband — Crofton  v.  Bunbury,  (2 
Ir»  Ch.  Rep.  465,)  mid  is  liable  here. 

The  Mastbr  of  ths  Rolls  said  that  as  there 
were  a  good  many  authorities  which  were  not  ex- 
actly similar  he  would  take  time  to  consider  iu 
May  28k— The  following  order  was  made;— . 
*<  Be  it  so,  tbe  court  being  of  opinion  that  the 
sidd  George  Irwin  and  his  wife  were  entitled, 
prior  id  his  being  dischai^^ed  as  an  insolvent, 
to  such  dividends  by  entireties,  and  his  said 
wife,  under  such  circumstauces,  not  being^enti* 
tied  to  any  equity  of  a  settlement,  but  only 
being  entitled  to  have  the  fund  kept  in  court 
to  secure  her  title  to  the  dividends  by  snrvi- 
vonbip.'* 


COURT  OF  BANKRUPTCY. 
Bbfobb  Mb.  CoMiasaioNBii  Maoan,  Q.C. 


In  se  Thomas  F 


.Jfay2d,1855. 


judgment — Registration  of ^  as  a  mortgage — 13  <5r 
U  Vic.  cap.  29. 

The  affidatit  to  register,  as  a  mortgage,  a  judgment 
obtained  in  an  adverse  suit,  did  not  specify  the 
title,  trade,  or  profession  of^the  plaintiffs  and  did 
not  spkcyy  the  amount  of  costs  recovered  by  the 
judgment.  Held,  that  the  omission  of  the  costs  was 
not  a  valid  objection^  inasmuch  as  no  costs  were 
Specially  given  by  the  judgment,  and  that  besides 
tM  ioord  "  costs  in  the  Slh  requirement  of  the 
6th  section,  properly  referred  to  costs  as  such,  or* 
dered  to  be  paid  by  any  ••  decree,  order,  or  rule." 

Held  also,  that  the  affidavit  not  stating,  pursuant  to 
the  6th  requirement  of  that  section,  either  the  title, 
trade,  or  profession  of  the  plaintiff,  was  inopera* 

'    live  to  create  a  mortage. 

Itf  this  ease  »  charge  had  been  filed  on  foot  of  a 

tudgmeat  recovered  against  the  bankrupt  on  certain 
»iUs  of  exchailge,  andan  affidavit  of  such  judgment 
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filed  and  registered,  in  order  to  convert  it  Into  a 
mortgage,  under  the  Idth  &  I4th  Vic  c.  29.  The 
affidavit  was  entitled  in  the  cause  and  court  in  which 
judgment  was  obtained.  The  title  did  not  set  out 
the  addition  of  the  plaintiflT,  and  the  afRdavit  com- 
menced as  follows :  "  T.  P.  L.  of  —  Hoose,  in 
the  County  of  Dublin,  aged  fifty  years  and  upwards, 
the  plaintiff  in  this  cause,  maketh  oath  and  saitb, 
that  be  this  deponent,  by  the  name  and  description 
of  T.  V.  In  of House,  in  the  County  of  Dub- 
lin, did,  on  the  12th  day  of  August,  A.D.  1854,  and 
in  or  as  of  Trinity  Term  in  the  said  year  of  our 
Lord  1854,  obtain  a  judgment  in  her  Majesty's 
Court  of  Exchequer  in  Ireland  against  the  defend- 


ment,  a  blanlL  is  left  on  the  roll  for  the  pnrpoae  of 
inserting  the  amount  of  the  costs  when  taxed,  and 
cases  frequently  arise  when  it  is  for  the  convenlenoe 
or  advantage  of  the  plaintiff  to  for^^  costs  alto- 
gether, in  order  to  issue  execution  at  onoe,  and 
therefore,  although-  the  judgment,  as  In  the  preaeot 
case,  is  for  the  debt  and  costs,  yet  no  costa  are  io- 
strted,  and  none  therefore  are  to  be  added  to  the 
amount  of  the  debt  or  sum  recovered ;  and  although, 
in  this  case,  the  affidavit  states  that  It  was  a  jo^- 
raent  for  debt  and  costs,  yet  in  the  latter  part  it 
distinctly  states  that  the  debt,  £80  14s.  Id^  was  the 
amount  recovered  and  ordered  to  be  paid  by  such 
judgment*  But  entirely  independent  of  this  answer, 
ant  in  this  cause,  by  the  name  and  description  of  it  appears  to  me  that  the  word  **  eos^''  iv  the  8th 


Thomas  Ferrall,  of  Lower  Ormond-quay,  in  the 
County  of  the  City  of  Dublin,  auctioneer,  for  the 
sum  of  £80  14s.  Id.  sterling,  besides  costs,  as  by 
the  records  of  the  said  court  may  fully  appear ;"  and 
concluded  by  stating  that  ^the  sum  of  £80  14s.  Id. 
so  secured  by  said  judgpment  as  aforesaid,  still  re- 
mains justly  due  and  owing  to  deponent."  The  as- 
signees, by  their  discharge,  submitted  that  the 
registration  was  wholly  inoperative  as  a  mortgage, 
the  affidavit  not  complying  with  the  requirements 


requirement  of  the  Gth  section,  does  not  properly 
mean  the  taxed  cost6  thus  to  be  added  to  the  sam 
recovered  by  the  judgment,  but  is  intended  to  r^er 
to  and  embrace  those  cases  in  which  a  plaintiff  or 
party  obtained  a  *<  d^ee,  order,  or  rule**  for  coats 
as  such,  and  registered  an  affidavit  of  such  ^  decree, 
order,  or  rule,**  for  the  pnrpose  of  making  those 
costs  a  special  lien  by  way  of  mortgage  upon  the 
real  or  landed  property  o^  the  person  ordered  te 
pay  those  costs.     I  think  therefore  that  this  objeo- 


of  the  statute  by  stating  the  *<  title,  trade,  or  pro-  j  tion  to  the  affidavit  is  not  sustainable.     With  rdfec"- 


fession^  of  the  plaintiff,  and  the  ^  amount  of  costs^ 
recovered  by  the  judgment. 

2>.  C.  Htron  fbr  the  chargeant. — The  affidavit 
is  substantially  correct ;  the  object  of  the  Act  was 
to  show  to  the  public  the  specific  lands  of  the  debtor 
that  were  charged.  Here  the  description  of  the 
lands,  &C.,  of  the  debtor  is  correct,  and  the  addition 
of  the  word  «* gentleman,"  or  "esquire,"  would  af- 
ford no  Information  to  the  pubKc,  nor  is  it  necessary 
for  their  protection.  Mere  technical  or  formal  er- 
rors ought  not  to  vitiate  proceedings,  and  none  of 
the  forms  In  the  books  .of  practice  contain  the  addi- 
tion of  the  plaintiff.  The  point  is  now  to  be  de- 
cided for  the  first  time,  and  if  it  be  a  good  one  will 
affect  a  vast  amount  of  property.  In  Re  Fletcher 
the  opinion  of  this  court  was  not  finally  given. 
Secondly,  as  to  the  costs  not  being  inserted.  In 
this  case  the  judgment  was  entered  up  two  days 
after  its  recovery,  and  before  the  taxation.  Nothing 
can  be  added  to  the  sum  stated  in  the  affidavit,  that 
sum  alone  is  the  charge  on  the  lands. 

Wiliiam  Harty  for  the  assignees. — A  judgment 
mortgage  is  a  mere  creature  and  creation  of  the 
statute,  and  derives  its  validity  and  vitality  from  it 
alone.  Under  the  7th  section  it  is  the  registration 
of  "  stich  qffidavii"  as  Is  prescribed  by  the  6th  sec 
that  operates  to  transfer  to  and  vest  in  the  creditor 
the  lands,  &&,  of  the  debtor,  and  unless  the  affida- 
vit contains  the  precise  statements  required  by  the 
6tb  section,  it  is  not  "  such  affidavit^  as  is  operative 
under  the  7th  section — In  re  Ryan^  (3  1.  C-  R.  33) ; 
In  re  Fletchei^  (24  L..T.  204.)  Here  neither  is  the 
*'  title,  trade,  or  proi'ession"  of  the  plaintiff  specified, 
as  required  by  the  6tb  section,  nor  is  the  **  amount  of 
costs"  recovered  stated. 

Mb.  Commissioner  Macan. — With  respect  to 
the  omission  of  the  amount  of  the  costs,  which  is 
urged  on  the  part  of  the  assignees  as  an  objectioD 
to  this  affidavit,  it  is  familiarly  known  to  both  pro- 
fessions that  in  most  casesi  in  entering  up  the  judg- 


encetotbe  other  objection  it  is  to  be  remembered  thai 
under  this  Act  of  Parliament  it  is  not  the  judgment 
that  is  to  be  roistered,  but  the  affidavit,  and  It  is 
the  registry  of  that  affidavit  that  is  to  be  operative 
if  at  all,  to  create  the  statutable  mortgage.  I  con- 
cur with  the  observations  that  the  mortgage  is  m 
mere  creation  of  the  statute,  and  therefore  all  tbs 
conditions  of  the  Act  o£  Parliannent  most  be  strlstlj 
complied  with.  Neither  this  court  nor  any  other 
court  can  uke  upon  itself  to  determine,  whether  one 
requirement  of  the  statute  is  more  important  than 
another.  Were  such  a  principle  to  be  adopted,  no 
certain  coostruction  could  be  given  to  the  Act,  as 
one  judge  might  think  one  requirement  of  the  sta- 
tute unimportant,  while  another  might  deem  it  in- 
dispensable. Without  repeating  my  observations 
in  Re  Ryan^  I  continue  of  opinion  that  this  provi* 
sion  of  the  statute  Is  subversive  of  the  great  prin- 
ciple of  the  bankrupt  and  coounercial  law,  namely, 
that  the  assets  of  the  insolvent  trader  ought  to  be 
distributed  equally  among  all  his  bona  fide  credi- 
tors. Special  liens  by  way  of  mortgage  are  not  to 
be  advanced  In  this  or  any  other  court,  more  espe- 
cially when  that  special  lien  is  acquired  by  the 
sole  act  of  the  creditor,  without  the  consent,  know- 
ledge, or  even  privity  of  the  debtor,  and  here,  as 
elsewhere,  the  Bankrupt  Statutes  are  to  be  so  con- 
strued as  best  to  advance  the  'rights  and  remedies 
of  the  general  oreditmrs.  In  the  present  case  nei- 
ther the  title  nor  the  trade  nor  profession  of  the 
plaintiff  Is  stated.  His  known  place  of  abode  is 
given,  but  it  now  appears  that  his  son,  who  resided 
tbere^  had  the  same  names.  I  consider,  therefore, 
that  this  omission  is  fatal  to  the  registry,  that  the 
affidavit  required  by  the  Act  never  was  made  or 
registered,  and  tliat  therefore  this  claim  of  special 
lien  by  way  of  mortgage  totally  fails. 
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COURT  OF  CHANCERY. 

[Reported by  Becheb L.Flbhimo, Esq.  Barrister-at-Law.J 

Brand  v.  Grbsni*t. — Jwm  6,  1855. 

Interest — Trust  fund — Monty  ^chargeable  out  of 

lands^-^Statute  of  Limitaiions,  Z  8^  4  W.  ^ 

cap.  27,  sec.  42. 

By  deed  bearing  date  July^  1823,  certain  lands 
were  conveyed  to  trueteesy  subject  to  a  power  en- 
abling one  of  the  parties  to  borrow  or  take  up  at 
interest  the  sum  of  £100,000  on  the  secmity  of 
these  iandSf  and  to  charge  all  or  any  of  the  lands 
in  question  wHk  the  payment  of  that  sutOy  with  a 
prooiso  that  the  lands  should  stand  in  the  hands 
of  the  trustees  as  a  security  for  that  suni^  with 
power  to  them  to  raise  the  eum  by  mortgage.  In 
the  year  1830,  by  deed  of  that  date,  the  donee  of 
the  poweTf  in  cofteideration  and  for  eecuting  the 
payment  of  the  sum  of  £6,800  advanced  by  J.  H., 
ass^ned  to  the  latter^  and  his  assigns,  the  priu- 
cipal  eum  o^£100,000,  together  with  all  lien  and 
securities,  right,  title  aeul  inleirest  thereon,  upon 
trust  to  recover  payment  of  that  eum,  and  after 
retaining  the  sum  of  £5,000,  or  so  much  as  should 
be  due,  together  with  all  interest  thereon,  to  pay 
over  the  residue.  Thie  deed  contained  a  clause 
of  redemption  upoa  payment  of  the  original  sum 
of  £5,800,  with  intereet.  Held,  that  interest 
upon  the  smm  of  £5,800  was  payable  from  the 
date  of  the  deed  ff  1830,  and  was  not  limited  to 
six  years  by  the  provisions  of  3  Sf  4  fV.A,  c.  27, 
see.  42. 

The  petition  in  this  case,  which  was  filed  for  the 
parpose  of  recovering  arrears  of  interest  upon  a 
sum  of  £5,800,  stated  that  an  indenture  bearing 
date  the  2drd  of  July,  182d»  and  made  between 
the  Right  Hon.  W.  W.  Pole,  then  Baron  Mary- 
borough, and  afterwards  Earl  of  Momington,  since 
deceased,  of  the  first  part ;  the  Hon.  W.  P.  Wel- 
lesley,  the  present  Earl  of  Momington,  of  the  second 
part ;  and  the  present  Earl  of  Raglan  and  Sir  C. 
W.  Flint  of  the  third  part,  certain  lands,  called  the 
Pole  Estate,  were  conveyed  to  the  parties  of  the 
third  part,  their  heirs  aim  assigns,  upon  trust  for 
the  said  W.  W.  Pole  for  life,  and  after  his  decease 
for  the  said  W.  P.  Wellesley  for  life,  and  after  bts 
decease  for  the  benefit  of  his  children  or  grandchil- 
dren as  he  should  appoint,  and  in  default  of  ap* 
pointment  for  the  use  of  the  first  and  other  sons 
in  tail  mal^,  with  divers  remainders  over;  atMl  it 
was  thereby  provided,  ^subject  to  the  above  and 
other  trusts,  that  it  should  be  lawful  for  the  said 
W.  P.  Wellesley,  during  his  life  or  that  of  Lord 
Maryborough,  to  borrow  or  take  up  at  interest  any 
sum  not  exceeding  £100,000,  on  the  seconly  of  the 
above  lands,  for  his  own  ttse  and  benefit,  or  for 
the  benefit  of  any  other  person  or  persons  whatso- 
ever, and  to  charge  alt  or  any  of  the  said  lands 
with  tlie  payment  of  such  sum,  with  lawful  Irish 
interest,  and  for  the  payment  of  which  the  said 
lands  should  stand  as  security  in  the  hands  of  the 
trustees,  and  the  survivor  of  them,  and  the  heirs  of 
such  survivor,  with  power  to  them  to  raise  the  same 
by  mortgage,  or  in  any  ot^ier  manner  except  sale, 


and  with  a  proviso  that  such  sum  of  £100,000,  or  any 
part  thereof,  should  not  be  raised  or  levied,  although 
it  might  be  charged,  daring  the  lifetime  of  Lord 
Maryborough.  This  indenture  also,  reciting  that 
another  property,  called  the  Forbes  Estate,  had 
been  made  liable  to  a  similar  charge  of  £100,000, 
to  be  raised  in  like  manner,  declared  that  only  one 
sum  of  £100,000  should  be  raised  upon  the  two 
estates.  Prior  to  the  year  1830  certain  sums  bad 
been  charged  in  pursuance  of  this  power  and  paid 
off;  but  by  indenture  bearing  date  June  26,  1830, 
made  between  W.  P.  Wellesley  of  the  one  part,  and 
John  Hinde  of  the  other,  for  the  purpose  of  securing 
a  sum  of  £5800  advanced  by  the  latter,  the  said  W. 
P.  Wellesley  assigned  to  J.  Hinde,  his  executors,  ad- 
ministrators and  assigns,  the  principal  sum  of 
£100,000,  together  with  all  liens  and  securities  for 
the  same,  and  all  his  right,  title  and  interest  therein, 
upon  trust  to  recover  and  obtain  payment  of  the 
same,  and  when  recovered,  then  after  payment  of 
all  costs  and  charges  incident  to  such  proceedings, 
to  retain  the  sum  of  £5,800,  «*  or  so  much  thereof 
as  shall  be  then  due  and  owing,  together  with  all 
interest  thereon,"  and  in  the  neat  place  to  pay  the 
residue  of  the  principal  sum  and  interest  so  to  be 
raised  to  W.  P,  Wellesley,  his  executors,  admiiiis- 
trators  and  assigns,  with  a  proviso  for  redemption 
in  case  the  said  W.  P.  Wellesley  should  repay  the 
sum  of  £5,800,  with  interest,  within  a  year  after 
the  decease  of  Lord  Maryborough,  and  with  a  co- 
venant for  the  payment  of  that  sum  within  one  year 
after  the  decease  of  Lord  Maryborough,  and  in  the 
meantime  that  the  said  W.  P.  Wellesley  would 
"  pay  or  cause  to  be  paid  half  yearly  unto  the  said 
John  Hinde,  his  executors,  administrators  and  as- 
signs, lawful  interest  on  the  said  sum  of  £5,800, 
without  any  deduction,  defalcation  or  abatement 
whatsoever.'*  The  principal  sum  of  £5,800,  and 
all  interest  due  thereon,  became  vested  in  the  peti- 
tioner by  mesne  assignments,  and  the  sum  of 
£100,000  was  also  duly  ve«ted  in  the  respondent, 
upon  certain  trusts,  but  subject  to  the  prior  diarge 
of  £5,800  as  created  by  the  above-mentioned  deed. 
A  petition  haviiig  been  presented  in  the  Incumbered 
Estates  Court  for  sale  of  the  estate  charged  with 
the  sum  of  £100,000,  the  petitioner  claimed  pay- 
ment of  the  sum  due  to  him  under  the  deed  of  tlie 
26th  June,  1830,  and  all  the  interest  that  had  ac- 
crued doe  thereon  since  that  period,  which  demand 
the  respondent  resisted,  upon  the  grounds  that  the 
sum  of  £5,800  being  a  charge  upon  lands,  the 
petitioner's  claim  for  interest  thereon  was  limited 
by  the  Statute  of  LimiUtions  to  six  years  arrears 
of  interest,  prior  to  the  presenting  of  the  petition 
for  sale  of  the  estate.  The  present  petition  prayed 
a  declaration  that,  under  the  mortgage  deed  of 
1830,  the  |ietittoner  was  entitled,  at  tlie  time  of 
the  allocation  of  the  funds  in  the  Incumbered  Es- 
tates Court,  to  the  entire  accumulated  arrears  of 
interest  upon  the  sum  due  to  the  petitioner  from  tiie 
date  of  that  deed,  and  for  an  account. 

Christian,  Q.C.  in  support  of  the  petition. 

Rogers,  Q.C.  (with  him  F.  HP^7s)  contra— The 
question  is,  whether  or  not  this  sub- mortgage  is  a 
charge  upon  lands,  as  if  it  be  so,  no  more  tUan  six 
years  arrears  can  be  recovered.  This  case  must 
^  2  I 
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be  ruled  by  tbe  deciaioQ  in  Vincent  v,  Goinff^  (7 
Ir.  Eq.  Rep.  463.)  [Lord  CAancvWor .—Thii  eum 
Mas  not  payable  uutil  the  death  of  Lord  Marybo- 
rough.]  It  was  payable  before  that,  period,  but 
could  not  be  raised  out  of  the  lands  until  then.  Tb^ 
fact  of  the  sum  of  £I00»000  having  be^n  raised, 
does  not  make  the  sum  of  £5,800  less  a  sum  charge- 
able out  of  lands.  The  sum  of  £100,000  wa9  as- 
signed in  trust  to  be  raised  out  of  landf,  and  the 
Bum  of  £5,800  formed  a  portion  of  that  sum.  Tbe 
petition  in  the  Incumbered  Estates  Court  vas  for 
paying  off  incumbrances,  and  amongst  others  this 
sum  of  £5,800.  If  it  had  been  necessary  to  have 
raised  the  sum  of  £5,800  in  this  court,  it  ^ould 
have  been  first  requisite  to  have  raised  the  original 
sum  of  £100,000.  In  England  the  person  entitled 
to  the  charge  of  £5,800  might  eventually  have  ob« 
tained  possession  of  the  land,  if  the  prior  incum- 
brancer did  not  redeem.  [They  also  cited  Sirgng'- 
Ml  V.  Buck,  (14  Q.  B.  781.)] 

Baliy  Q.  C^  (with  him  J.  JUurp^,)  was  heard 
for  other  parties. 

Battersby,  Q.C*  in  reply. — The  statute  does  not 
apply  in  this  case,  for  tl^^  mun  of  £5,800  wf|s 
charged  upon  another  sum  of  money,  and  not  out 
of  lands.  PhUlips  v.  Manning,  (2  Mvl.  &  Cr.  309,) 
was  a  similar  case.  In  Ward  v.  Arch,  (12  Sim. 
472,)  a  testator  left  hi?  real  and  personal  estate  to 
trustees  in  the  year  1795,  in  trust  to  sell  and  pay 
certain  annuities;  they  entered  intp  possession,  and 
a  bill  having  been  filed  in  1837  for  payment  of  the 
arrears  of  the  annuities,  the  trustees  insisted  that 
tbe  claims  of  the  annuitants  were  barred  by  the 
Statute  of  Limitations,  (3  &  4  W.  4,  c.  27,  s.  42,) 
which  is  relied  upon  in  this  case,  and  provides  that 
DO  arrears  of  rent  or  of  interest  in  respect  of  any 
sum  of  money  charged  upon  or  payable  out  of  land^ 
or  in  respect  of  any  legacy,  should  be  recovered 
but  within  six  years  after  the  same  respectively 
should  have  become  due  ;  but  it  was  held  that  the 
possession  of  the  trustees  prevented  the  operation 
of  the  Statute  of  Limitations.  In  Young  v.  Lord 
Waterparky  (13  Sim.  204,)  a  term  was  vested  in 
trustees  under  a  marriage  settlement  for  the  purpose 
of  raising  £10,000  for  younger  children,  and  sub- 
ject thereto  for  the  first  and  other  sons  in  tail ;  and 
more  than  six  years  after  the  sum  of  £10,000  should 
have  been  paid,  the  younger  children  filed  a  bill  for 
the  purpose  of  raising  that  charge;  and  it  was 
similarly  held  that  the  relation  of  trustee  and  cestui 
que  trustf  which  existed  in  that  cas^,  rebutted  the 
efiect  of  the  Statute  of  Limitations.  This  is  a 
stronger  case  than  Gough  v.  Bt^ii^  (16  Sim.  323,) 
in  which  the  same  principle  was  upheld;  for  in  that 
case  the  testator  directed  his  trustees  to  raise  a 
legacy  by  sale  of  his  real  estate ;  but  this  is  not  a 
suit  against  the  owner  of  the  lands,  nor  against  the 
original  trustees,  but  against  other  trustees  who 
have  in  their  hands  a  sufficient  sum  to  pay  the  de- 
mand. In  Bunt  V.  Battman^  (10  Ir.  Eq.  Rep.  360,) 
tbe  rule  is  thus  stated  by  Pennefather,  B ,  p.  381, 
**  If  the  trustee  be  either  in  possession,  or  briog  his 
remedy  within  such  ti;iie  as  to  enable  him  to  recover 
the  possession,  or  to  recover  a  debt  or  charge  out 
of  these  lands,  the  debt  or  charge  becomes  the  debt 
or  money  of  his  cestui  que  tj'ust ;  that  1  take  to  be 


the  principle  in  Young  v.  Lord  Waterparky  which 
seems  to  me  to  be  very  inteUtgibleb*  [He  also  cited 
Wise  V.  Gor^  (7  Ir.  Jar.  241.)] 

Lord  Chanceli^or. — I  cannot  distinguish  the 
present  case  from  the  decisions  that  have  been  cited 
by  Mr.  Battersby ;  apd  I  do  not,  therefore,  con- 
sid^  that  this  stun  of  £5,800  is  to  be  regarded  as 
a  sum  of  money  charged  upon  or  payable  out  of 
lands.  Here  is  a  sum  of  money  chargeable  against 
funds  in  the  hands  of  trustees,  under  an  espresa 
trust  to  be  applied  in  a  peculiar  manner;  and  there 
is  nothing  to  prevent  a  party  from  taking  a  case 
out  of  the  operation  of  the  Statute  of  Limitations 
by  an  arrangement  of  this  nature.  1  must,  there- 
fore, make  a  decree  in  favour  of  the  petitioner. 

Decree  accqrdingfy. 


0*K£LLT  «.   CHAMBERLAm. 

Devise — Residuary  estate — Lapsed  legacy — 
Personal  estate — Heir^at'law* 

A  testator  by  his  will  gave  Af>  personal,  and  a  por- 
tion  of  his  real  estate  to  irusteesy  directing  that 
they  should  convert  them  into  moneys  and  out  of 
the  fund  so  to  he  realized  he  bequeathed  two  lega- 
cies (among  others)  to  persons  named  in  his  will, 
and  after  other  bequests  he  Erected  that  the  resi- 
due of  this  fund,  after  payment  of  his  debts  and 
the  hgades  bequeathed,  should  he  divided  into 
twehe  equ<U  portions,  and  paid  to  ceiiain  per- 
sens  named,  among  whom  were  the  above»mem- 
tioned  legatees  and  the  testator^s  heirs-at-iaw.  The 
proceeds  of  the  sale  of  the  test^tof^f  personal  es- 
tote,  and  of  the  portion  of  his  real  estate  so  di- 
reded  to  be  sold,  kfk  a  surplus  fund  after  pay- 
ment  of  ths  debts  and  legacies,  created  in  the  will, 
wUh  the  exaepHon  of  the  tujo  above-mentioned  /e- 
gades,  the  persoms  who  wo¥U  have  been  entiUed 
to  the  latter  having  di«d  in  the  lifetime  of  the  tes- 
tator, and  their  legacies  having  thereby  lapsed, 
and  questions  arose  as  to  the  proper  mode  of  dis- 
position  of  these  lapsed,  legacies,  as  also  of  the  por- 
tions of  the  residuary  fund  to  which  those  legatees 
would  have  been  entitled  vt  case  they  had  survived 
the  testator,  A  reference  to  the  Master  having 
b§en  directed,  he  found  by  his  report  that  the  two 
legacies  that  so  lapsed  fiirvibed  a  part  of  the  resi- 
duary fund  that  remained  after  payment  of  the 
bequests  created  by  the  vfill,  composed  of  the  real 
and  personal  estate  direct^  to  be  sold  in  the  pro* 
portion  of  the  proceeds  of  the  personalty  to  that 
of  the  real  estate  ;  that  the  lapsed  shares  in  the 
residuary  estate,  to  which  the  abovfi-mentioned 
two  legatees  would  have  been  e^^itled  in  case  they 
had  survived  the  testator,  were  to  be  divided  be- 
tween the  heir-at-law  of  the  testator  and  his  othei* 
next  of  kin,  iu  the  proportion  that  the  residue  qf 
the  personal  estate  bore  to  that  of  the  real  estate  ; 
that  the  two  lapsed  legacies  formed  part  of  the 
general  residue  of  the  fund  comppsed  if  the  real 
and  personal  estate,  and  were  divisible  among  the 
surviving  residuary  legatees  in  the  will  named. 
Exceptions  by  the  heir-at-law — that  the  Master 
should  have  found  that  iJie  lapsed  legacies  formed 
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portion  nf  l&#  k jftift)r*«  real  e$iaie  as  io  which  he 
died  inteiM$y  and  as  muh  $hotddgo  ia  the  htfirs- 
at^Um  in  eqmal  proporiionSt  and  that  ^  same 
rMle  shaMt^  applied  to  the  lapsed  shares  rf  the 
vesidmary  eetate^-^ovemded. 
Roberta  «.  Walker,  (I  Rw.  fy  Mi^L  7S^)  approved 

Thomas  Swoeds,  testator,  devised  all  his  real 
and  personal  estate  to  trustees,   upon  trast,  to 
sell  a  portion  of  his  fee  simple  estates  and  per- 
sonal property ;  and  he  made  the  fbllowing  be- 
quests (amongst  others),  to  be  paid  oat  of  the  fund 
so  to  lie  reatized :  To  Catherine  Casey  and  Eliza 
Casey  the  sum  of  £800,  to  be  equally  divided  be- 
tween them  on  thetr  attaining  the  age  of  21  years, 
or  marriage,  but  in  case  either  of  them  should 
marry  during  her  mtaority,  contrary  to  the  con- 
sent of  persons  named,  the  other  to  take  the  entire 
sum  of  £800.     To  Jane  Kieran  the  sum  of  £400, 
notwithstanding  her  coverture ;  and  the  testator  also 
bequeathed  to  Jane  Kieran  and  Catherine  Casey  a 
certain  proportion  of  his  residuary  estate,  consist- 
ing of  the  surplus  of  the  proceeds  of  his  personal 
and  real  estate  so  diveeted  to  be  sold,  which  he  had 
directed  to  be  divided  into  twelve  equal  portions, 
and  paid  to  these  legatees  and  other  persons  men- 
tioned in  his  will,  among  whom  were  also  named 
John  D.  Fottrell  and  P.  Cavanagh,  the  testator's 
heirs-at-law.     The  sale  of  the  lands  directed  to  be 
sold  produced  the  sum  of  £4250,  which,  together 
with  the  personal  estate  of  the  testator,  left  a  sur- 
plus ftind  after  payment  of  the  legacies  bequeathed, 
with  the  exception  of  the  bequests  made  to  Cath- 
erine Casey  and  Jane  Kieran,  who  died  io  the  life- 
time of  the  testator,  (each  at  the  time  of  her  death 
being  entitled  to  a  legacy  of  £400,)  and  the  ques- 
tion in  the  present  case  was  in  reference  to  these 
two  legacies  of  £400,  and  to  the  portionaof  the  re- 
siduary estate  of  the  testator  so  bequeathed,;  whe- 
ther these  sums  were  to  be  regarded  as  a  fVmd  to 
be  divided  between  the  surviving  legatees  of  the 
residue  according  to  the  provisions  of  his  will,  or 
whether  the  testator  was  to  be  considered  as  hav- 
ing died  intestate  as  to  these  sums,  and  that  in  such 
case  as  against  the  co-heirs  of  the  testator,  the 
trust  for  the  sale  of  the  real  estate  directed  by  the 
testator's  Hll  to  be  sold,  was  not  to  be  considered 
as  a  conversiou  of  that  estate  into  personalty,  ex- 
cept so  far  as  the  purposes  of  the  will  might  re- 
quire fbr  payment  of  the  bequesU  actually  made. 
The  Master  in  his  report  found  that  the  residue, 
consisting  of  the  personal  estate  of  the  testator, 
and  the  produce  of  the  portion  of  his  real  estate 
directed  to  be  sold,  amounted  to  £1265  6s«  dd. ; 
that  the  produce  o£  the  part  made  up  of  the  sale 
of  the  real  estate  was  in  the  same  proportion  to 
the  part  of  the  residue  composed  of  the  personal 
as  £4,226  10s ,  the  net  proceeds  of  the  sale  of  the 
real  estatoi  is  to  £15^632  6s.  4d.,  the  amount  of  the 
personal  estate ;  that  the  two  legacies  of  £400,  be- 
queathed respectively  to  Catherine  Casey  and  Jane 
Kieran,  and  which  lapsed  by  their  deaths,  formod 
part  of  the  residue  so  composed  of  the  personal 
estate  and  the  real,  in  the  aforesaid  proportion. 
As  to  the  lapjed  shares  of  the  residue— tliat  they 
were  to  be  divided  between  the  two  resliondeiits, 


J.  B.  Fottrell  and  P.  Cavanagh,  (heirs-at-law  of 
the  testator,)  and  the  other  next  of  kin,  in  the  same 
proportion  that  the  residue  as  aforesaid  of  the  real  es- 
tate bore  to  that  of  the  personal  estate ;  that  the  two 
lapsed  legacies  formed  part  of  the  general  residue 
of  the  real  and  personal  estate  of  the  testator,  and 
were  divisible  among  the  surviving  residuary  lega» 
tees  in  the  will  named.  To  which  the  following 
exceptions  were  Uken :  1st,  that  he  should  have 
(bund  that  the  sum  of  £1265  6s.  8d.  was  a  portion 
of  the  produce  of  the  sale  of  the  real  esUte ;  *2q6\j^ 
that  he  should  have  found  that  the  amount  of  the 
two  legacies  of  £400  should  be  considered  as  por- 
tion of  the  testator's  real  estate  as  Io  which  he  died 
intestate,  and,  as  such,  should  be  equally  divided 
between  his  heirs-at-law;  3rdly,  that  he  should 
have  fouud  that  the  lapsed  shares  of  the  residue 
should  be  treated  as  portion  of  the  real  estate  as 
to  which  he  died  intestate,  and,  as  such,  should  be 
equally  divided  b^ween  his  heirs«at-law. 

F.  JFUxgerald^  Q.  C  and  H.  Ormsfn^  were  heard 
in  support  of  the  exceptions. 

Martletfy  Q.C^  (with  kirn  E.  Lawless^)  for  the 
residuary  legatees. 

Beytagh  for  the  next  of  kin. 
[The  cases  relied  upon  in  the  amiment  will  be 
found  in  the  judgment  of  the  court.] 

May  25.— Lo»D  CHAKOBixom.— This  case  has 
stood  over  for  some  time,  as  it  involved  the  considera- 
tion of  several  decisions.    The  question  raised  waa 
upon  the  will  of  Thomas  Swords,  and  the  construc- 
tion to  be  applied  to  it  in  refereaoe  to  a  fund  ore- 
ftted  by  the  testator  for  the  payment  of  certain 
debts  and  legacies.     The  tesUtor  by  his  will  de- 
vised bis  real  and  personal  estates  to  trustees  upon 
trust  to  dispose  of  a  portion  of  hia  fee  simple  pro- 
per^,  and  out  of  the  proceeds  of  it,  and  of  his  per- 
sonal property,  he  directed  bis  trustees,  after  seeing 
to  the  payment  of  his  debts  and  other  charges,  to 
pay  certain  annuities  to  several  perswis  named  i" 
his  will ;  and,  amongst  others,  to  two  persons  named 
Catherine  Casey  and  Jane  Kieran,  who  died  before 
tlife  death  of  the  testator ;  and,  after  giving  several 
other  legacies*  the  testator  eooeluded  his  will  by  a 
general  directioft  thai  in  case  his  personal  estate 
should  not  be  sufficient  to  pay  all  these  charges, 
that  the  lesacies  should  abate;   but  in  case  that 
there  sliould  be  a  surplus,  after  payment  of  these 
debts  and  charges,  he  bequeathed  portions  of  this 
surplus  to  Jane  Kieran  and  Catherine  Casey,  and 
other  persons  named  ia  his  will,  the  entire  being 
divided  into  twelve  equal  parU.     He  thua  created 
for  the  purposes  of  tlie  will  (whatever  may  be  the 
meaning  be  intended  to  convey  by  these  words)  a 
fiind  out  of  the  proceeds  of  his  real  and  personal 
estate,  and  gives  directions  to  his  trustees  to  p^iy 
certain  debte  and*  legacies  created  under  tl»e  will, 
2mA  then  to  divide  the  remainder  between  certain 
parsons  named  aa  legatees ;  in  other  words,  he  gives 
aome  pecuniary  legacies,  and  then  makes  a  general 
nesiduaty  bequest      The  executors  proceeded  to 
sell  a  portioa  of  the  real  estate  as  directed  by  the 
testator,  and  paid  all  the  legacies,  except  the  two 
bequesta  of  £400  each  to  Catherine   Casey    and 
Jrtue  Kieran,  whose  legacies  lapsed  by  their  having 
died  before  the  decease  of  the  testator.    These  two 
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persoDS  were  also  included  among  the  residuary  le- 
gatees, and  therefore  their  rights  are  of  a  twofold 
character,  first,  as  to  the  legacies  of  £400  each,  and 
second,  as  to  their  right  to  a  share  of  the  residue. 
These  questions  have  been  already  presented  to  the 
consideration  of  the  Master,  and  he  has  found  in  his 
report  that  these  legacies  of  £400  each,  bequeathed 
to  these  two  persons,  and  which  lapsed  by  their 
death,  form  part  of  the  residue  so  composed  of  the 
personal  and  real  estate  of  the  testator,  in  a  rateable 
proportion,  having  regard  to  the  respective  values 
of  the  real  and  personal  estate  of  the  testator ;  in 
other  words,  he  has  decided  that  this  fund  is  to  be  re- 
garded as  a  general  mixed  fund,  and  that  out  of  it  are  to 
be  taken,  pro  rata^  ail  the  legacies,  and  that  the  heir 
at  law  has  no  right  to  contend  that  the  real  estate 
is  to  be  exonerated  from  the  payment  of  these  lega« 
cies.  To  this  portion  of  the  report,  however,  the 
heir  at  law  has  excepted.  The  Master  has  also 
found  that  the  residuary  clause  in  the  testator's  will 
includes  these  lapsed  legacies,  to  which  finding  also 
the  heir  at  law  has  taken  exception,  claiming  these 
legacies.  The  first  and  second  exceptions  are  based 
upon  the  principle,  that  in  cases  of  this  nature  the 
personal  effects  of  a  testator  are  to  be  exhausted 
before  the  real  estate  can  be  applied,  but  the  words 
of  the  will  do  not  seem  to  import  any  such  doctrine. 
The  will  appears  to  proceed  upon  an  understanding 
-  that  the  heir  at  law  is  to  have  a  certain  preference, 
but  there  is  nothing  in  it  amounting  to  the  distinc- 
tion that  I  have  contended  for.  No  duty  appears 
to  have  been  laid  upon  the  executors  to  make  such 
a  distinction  under  the  will,  nor  is  it  according  to 
the  principles  of  natural  justice.  There  may  be 
some  decisions  leading  to  such  a  distinction,  and 
difficulty  may  arise  in  trying  to  reconcile  sucli  cases, 
if  they  are  to  be  reconciled ;  but  whether  that  be 
so  or  not,  I  must  consider  to  what  class  of  cases 
this  case  belongs,  and  having  determined  that  ques- 
tion, I  cannot  depart  from  the  authorities  by  which 
it  is  governed.  There  are  cases  which  seem  to  de- 
pend upon  such  a  distinction  as  that  contended ibr 
here  by  the  heir  at  law,  and  Chitty  v.  PavkeVy  (4 
B.  C.  C.  411,)  is  an  early  decision  upon  that  sub- 
ject. In  that  case  the  testatrix  left  her  real  and 
personal  estate  to  her  executors,  expressing  a  desire 
that  it  should  be  all  sold  and  turned  into  money  as 
soon  as  possible,  and  she  then  bequeathed  several 
pecuniary  and  specific  legacies ;  but  several  of  the 
legatees  having  died  in  the  lifetime  of  the  testatrix, 
her  personal  estate  pr6ved  more  than  sufficient  to 
discharge  all  the  legacies,  and  the  next  of  kin  claimed 
not  merely  the  undisposed  of  residue  of  the  personal- 
ty, but  also  that  the  real  estate  should  be  converted 
into  personalty  for  their  benefit.  This  the  heir  at 
law  resisted,  on  the  ground  that  such  a  proceeding 
was  not  necessary  for  the  payment  of  debts  and  le- 
f  gacies ;  and  Lord  Loughborough  decided  in  favour 
of  the  heir  at  law,  there  being  no  person  entitled  to 
claim  such  fund  as  a  gift ;  holding  that  between  the 
next  of  kin  and  heir  at  law  there  was  no  equity.  In 
that  case,  however,  there  was  no  bequest  of  the  re- 
siduary estate,  and  whether  or  not  that  was  a  sound 
distinction,  it  appears  to  have  been  the  ground  upon 
which  I  he  court  held  that  the  next  of  kin  was  not 
entitled.     Flinty.  Warner,  (16  Sim.  124,)  was  a 


similar  case.   There  the  testatrix  expressed  a  desire 
to  have  her  real  and  personal  estate  sold  and  con- 
verted into  money,  out  of  which  -she  bequeathed 
certain  legacies,  directing  that  the  surplus  should 
be  disposed  of  as  she  should,  by  any  future  will,  di- 
rect.    She  did  not  however  make  any  subsequent 
will,  and  her  real  estates  were  sold  ;  but  the  per- 
sonalty at  the  time  of  her  death  proved  sufficient  to 
pay  her  debts  and  legacies,  and  it  was  held  that  the 
heir  at  law  was  entitled  to  the  money  produced  by 
the  sale  of  the  real  estate.  There  was  no  residuary 
bequest  in  that  case  either,  which  appears  to  have 
been  the  ground  of  decision,  for  in  page  129  the 
Vice -Chancellor  says,  <<  The  case  then  stands  thus  : 
the  testatrix  has  directed  her  real  estate  to  be  sold, 
and  the  net  proceeds  to  form  part  of  her  personal 
estate,  but  she  haa  not  made  any  gift  of  that  part. 
As,  then,  it  is  not  given  away,  there  is  nothing  to 
take  it  from  the  heir,  and  the  consequence  is  that  I 
am  bound  to  say  that  the  heir  is  entitled  to  it."     In 
Fitch  V.  Webety  (6  Hare,  145,)  the  testatrix  had 
made  a  similar  disposal  of  her  real  estate  for  the 
purpose  of  creating  a  fund,  the  surplus  of  which 
she  directed  her  trustees  to  dispose  of  as  she  sliould 
by  any  future  codicil  direct ;  but  she  made  no  codi- 
cil, and  there  being,  no  disposition  of  the  residuary 
estate,  it  was  held  that  the  heir  at  law  was  entitled 
to  the  undisposed  of  proceeds  of  the  real  estate.  In 
all  these  cases  the  question  was  in  reference  to  the 
application  of  the  residue  undisposed  of  by  the  tes- 
tator after  payment  of  debts  and  legacies  ;  but  the 
question  which  arises  in  the  present  case  is  un- 
touched by  any  of  these  decisions.     In  Gordon  v. 
Atkimon,  (1  De  Ge£  &  Sm.  478,)  the  testotor  di-. 
rected  bis  freehold  estate  to  be  sold  and  converted 
into  personalty,  and  then  bequeathed  his  personal 
estate  in  trust  for  four  persons  as  tenants  in  com- 
mon ;  but,  by  a  codicil,  he  revoked  the  latter  gift 
as  to  one  of  the  tenants  in  common,  who  was  also 
the  testator's  heir  at  law,  and  it  was  held  that  the 
heir  was  entitled  to  so  much  of  the  lapsed  residue 
(one  of  the  four  having  died)  as  consisted  of  real 
estate.     But  one  of  the  most  important  decisions  as 
bearing  upon  the  present  case  is  Ackvoyd  v.  Smith- 
son,  (1  B.  C.  C.  503,)  which  is  very  similar  to  the. 
case  before  tlie  court.     There  the  testator  directed 
his  executors  to  sell  his  real  and  personal  estate, 
and  to  pay  out  of  the  proceeds  certain  legacies  and 
annuities,  and  if  there  should  remain  any  surplus, 
that  it  should  be  divided  between  his  -legatees  in 
proportion  to  their  several  legacies.      That  case 
closely  resembles  the  disposition  made  by  the  tes- 
tator in  the  present  case,  for  some  of  the  legatees 
were  also  entitled  to  a  portion  of  the  residue  under 
the  will,  as  in  this  case.     It  appears  that  two  of  the 
legatees  died  in  the  lifetime  of  the  testator,  and 
their  legpcies  thereby  lapsed,  as  also  their  shares 
in  the  residuary  estate.     A  bill  was  filed  by  the 
testator's  next  of  kin  against  the  surviving  legate<^s 
and  the  heir  at  law,  claiming  the  legacies  given  to 
the  deceased  legatees,  and  also  their  shares  in  the 
surplus,  and  the  Master  of  the  Rolls  being  of  opi- 
nion that  the  surviving  legatees  took  the  entire  sur- 
plus in  proportion  to  their  legacies,  dismissed  the 
bill ;  but  that  decision  was  reversed  upon  appeal 
by  Lord  Loughborough,  who  directed  an  account. 
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to  be  taken  of  the  personal  estate  and  the  money 
arising  from  the  sale  of  the  real  estate,  and  that  the 
share  of  the  deceased  legatees  in  the  overplus  should 
be  divided  between  the  next  of  kin  and  the  heir  at 
law  ;  that  is  to  say,  so  much  of  the  shares  as  con- 
sisted of  personal  estate  to  go  to  the  next  of  kin, 
and  so  much  as  was  made  up  of  the  proceeds  of  the 
real  estate  to  go  to  the  heir  at  law.  It  does  not 
appear  that  there  was  any  reference  made  to  the 
lapsed  legacies,  but  only  to  the  shares  in  the  resi- 
duary estate.  Now  that  decision  imports  that  some- 
thing had  been  taken  out  of  the  personal  estate, 
otherwise  the  entire  would  have  gone  to  the  heir  ; 
and  the  Master's  report  in  the  present  case  appears 
to  have  been  made  on  the  authority  of  that  case.  But 
the  first  case  which  decided  the  principle  as  to  the 
lapsed  legacies  in  the  present  case  was  Roberts  v. 
fFa//rer,  (1  Rus.&  My  1.753,)  and  that  was  in  accord- 
ance with  the  Master's  report  in  this  case.  In  that  case 
the  testator  had  created  a  mixed  fund  of  real  and 
personal  estate,  which  he  directed  to  be  applied  to 
the  payment  of  his  debts  and  legacies;  some  of  the 
latter  lapsed,  and  Sir  J.  Leach  held  that  the  por- 
tion of  the  fund  that  would  have  been  applicable  for 
that  purpose  belonged,  as  far  as  it  was  composed  of 
real  estate,  to  the  heir,  and  as  far  as  it  was  com- 
posed of  personal  estate  to  the  next  of  kin,  and  he 
directed  a  reference  to  the  Master  accordingly. 
That  case  was  decided  by  Sir  J.  Leach  after  his 
decision  in  PhUUps  v.  PkUUps^  (1   Russ.  &  Myl. 

.  649,)  which  was  a  conflicting  authority,  and  has 
been  overruled,  and  it  is  said  that,  therefore,  the 
case  of  Roberts  v.  WcUker  is  not  to  be  regarded. 
In  The  AUomeff  General  v.  Sauthgate,  (12  Sim. 
77,)  Vice  Chancellor  Sir  Launcelot  Shadwell  cer- 
tainly did  express  considerable  doubt  as  to  the  cor- 
rectness of  Sir  J.  Leach's  decision  in  Roberts  v. 
Walker ;  but  his  own  decision  in  that  case  was 
overruled  by  the  Lord  Chancellor  upon  appeal,  who 
decided  that  the  testator's  debts  and  legacies  were 
payable  out  of  the  mixed  fund  composed  of  the  pro- 
duce of  the  freehold,  leasehold  and  personal  estate 
in  proportion  to  the  relative  values  of  each.  The 
latter  case  did  not  entirely  involve  the  consideration 
of  the  questions  decided  in  Roberts  v.  Walker;  but 
it  was,  to  a  certain  extent,  in  support  of  the  latter 
decision.  Another  case  in  which  1  find  Roberts  v. 
Walker  observed  upon  is  Blann  v.  Bellf  (5  De  Gex 
&  S.  658,)  and  there  the  court  treats  it  as  an  autho- 
rity. It  is  also  followed  in  subsequent  cases.  In 
Robinson  v.  The  Governors  of  the  London  Hospital, 
(10  Hare,  19,)  although  the  ease  is  not  mentioned 
by  name  in  the  judgment  of  the  court,  yet  the  Vice 
Chancellor,  Sir  J.  Turner,  seems  to  refer  to  it  in- 
directly. He  says,  p.  23,  **  There  was  a  long  series 
of  cases  in  this  court  antecedent  to  Boyghton  v. 
James,  (1  H.  L.  Cases,  406,)  in  which  it  was  held, 
that  where  the  real  and  personal  estate  was  driven 
into  one  mass,  and  made  subject  to  one  general  set 
of  charges,  these  charges  were  to  be  borne  by  the 
real  and  personal  estate,  pro  rata,  according  to  their 
relative  values."  Taylor  v.  Taylor,  (6  Sim.  249,) 
is  another  case  deciding  the  general  proposition, 

and  may  be  regarded  as  overruling  Phillips  v. 
Phillips.  In  Young  v.  Hassard,  (1  Jon.  &  Lat. 
466,)  the  liability  of  the  real  and  personal  estates 


to  the  payment  of  legacies,  in  proportion  to  their 
relative  values,  was  recognized,  and  Sir  £.  Sugden 
refers  to  Roberts  v.  Walker,  in  his  judgment,  as  an 
authority.  In  Dunk  v.  Fenner  the  disposition  of 
the  testator's  real  and  personal  estate  was  similarly 
directed,  and  the  decision  was  to  the  same  effect  as 
that  in  Roberts  v.  Walker* .  The  same  principle  is 
recognized  in  ShaUcross  v.  Wright.  There  was  in 
that  case  no  residuary  estate  created  by  the  will, 
but  Lord  Langdale  followed  the  decision  in  Roberts 
V.  Walker.  He  says,  p.  509,  "  The  question  is, 
what  is  the  nature  of  the  particular  fund  ?  w  liether 
it  is  to  be  considered  as  a  general  and  common 
fund  made  up  of  the  produce  of  the  real  and  per- 
sonal estate,  which  is  to  be  applied  in  common  in 
satisfaction  of  the  funeral  expenses  and  debts,  or 
whether,  notwithstanding  the  care  the  testator  has 
taken  to  bring  the  constituent  parts  into  one  mass, 
it  ought  to  be  considered  as  subject  to  the  general 
rule  of  law,  by  which  the  personal  estate  is  the  fund 
first  applicable  to  the  payment  of  debts,  &c.  I 
cannot  so  construe  this  will  while  the  case  of  Ro" 
berts  V.  Walker,  and  other  existing  cases,  depend- 
ing on  that  principle,  remain  unreversed.  I  ouglit 
not,  in  this  place,  to  reverse  that  which  I  consider 
to  be,  nt  this  time,  the  rule  of  this  court."  Wal" 
ton  v.  Walton,  (14  Ves.  322,)  does  not  touch  the 
question  raised  by  the  present  case.  FoudHn  v. 
Gowsey,  (3  Myl.  &  Keen,  383,)  was  a  decision  to 
the  same  effect.  In  that  case  the  testator,  who  was  an 
alien,  directed  all  his  property  to  be  sold  and  con- 
verted into  money,  and  after  charging  the  mixed 
fund  with  payment  of  debts  and  legacies,  gave  the 
residue  to  aliens  residing  abroad,  one  of  whom  was 
his  heir-at-law,  and  the  principle  recognized  in  the 
foregoing  decision  was  upheld,  the  residue  of  his 
interest  in  lands  being  held  to  belong  to  the  Crown, 
and  that  of  his  pure  personal  property  to  the  aliens. 
In  Stocker  v.  Harbin,  (3  Beav.  484,)  the  testator 
devised  all  His  real  and  personal  estate  to  trustees 
to  be  converted  into  real  estate  for  payment  of  his 
debts,  and  to  take  the  sum  of  £1,000,  which  he 
gave  to  the  plaintiff*,  out  of  that  fund.  He  subse- 
quently revoked  this  legacy  by  a  codicil  not  pro- 
perly attested  so  as  to  pass  real  estate ;  and  it  was 
held,  that  under  the  will  the  testator  had  made  out 
of  his  real  and  personal  estate  a  common  fund  lor 
the  payment  of  this  legacy,  and  that  the  revoca- 
tion being  inoperative  as  regarded  the  real  estate, 
the  plaintiff  was  entitled  in  the  proportion  which 
the  real  estate  bore  to  the  personal.  In  page  484 
Lord  Langdale  says :  **  The  legacy  being  given 
out  of  a  mixed  fund,  constituted  of  both  real  and 
personal  estate,  I  think  that  the  real  and  personal 
estate  ought  to  have  contributed  to  the  payment  in 
proportion  to  their  respective  amounts."  In  Chris- 
tian V.  Foster,  (2  P.  Coop.  348,)  the  real  and  per- 
sonal estate  of  the  testator  was  devised  to  a  trus- 
tee to  be  converted  into  money  for  the  payment  of 
his  debts  and  legacies,  and  upon  other  trusts  whicli 
failed  for  want  of  an  object  to  receive  tlie  proceeds  of 
the  two  estates  so  blended  into  one  fund ;  and  a 
question  then  arose  as  to  this  mixed  fund  so  stand- 
ing in  the  trustee's  hands,  the  next  of  kin  claiming 
the  entire  upon  the  ground  that  the  testator  had 
converted  the  realty  into  personalty,  and  the  heir- 
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ftt-law  daimiDg  thai  portion  of  thft  fund  that  arose 
from  the  sale  ojf  the  real  ealate^  and  the  Master  of 
the  RoHs  had  previously  declared  the  heirtat*>law 
entitled  to  so  much,  and  that  the  next  of  kin  should 
have  so  much  of  the  fund  as  arose  out  of  the  sale 
of  the  personal  estate,  direeting  the  costs  to  be  paid 
rateabfy  out  of  the  realty  and  personalty,  accord- 
ing to  their  value>  The  decision  of  Lord  Cotten- 
haro,  which  was  pronounced  upon  an  appeal  from 
the  Master  of  the  Rolls,  was  only  in  reference  to 
the  costs — the  question  being,  whether  the  decision 
of  the  Master  of  the  Rolls  was  to  be  supported, 
and  whether  the  costs  should  be  separated,  and  so 
much  as  had  arisen  on  account  of  the  real  estate 
paid  out  of  the  real  estate,  and  so  much  as  bad 
arisen  on  account  of  the  personal  estate  out  of  the 
personalty ;  and  bis  Lordship  upheld  the  decision 
of  the  Master  of  the  Rolls  upon  the  authority  of 
a  case  decided  by  Lord  Eldon —  fValter  v.  Maunder 
(19  Ves.  429,)  to  which  I  need  only  refer.  Aek' 
rotfd  v.  Smithson  was  alluded  to  in  the  Lord  Chan* 
cellor*s  judgment,  and  Boberts  v*  Walker  had  not 
been  cited  in  the  argument,  but  is  referred  to  in  a 
note  to  the  case.  The  only  other  authority  to 
which  I  need  refer  is  Gi'een  v.  JackBon^  (5  Russ* 
S>b^)  the  circumstances  of  which  were  entirely  simi- 
lar to  those  of  the  present  case.  I  must,  therefore, 
upon  the  authority  of  these  decisions  overrule  all 
the  exceptions  that  have  been  taken  to  the  Mas* 
ler's  report. 

Ejfcepiions  overruled. 


COURT  OF  EXCHEQUER  CHAMBER-* 

Trinity  Tbru,  1855. 

ebrob  from  the  quebn's  bench. 

[Reported  b>'  Samuvl  Y.  Pest,  Esq.,  Barrister-at-Lsw.] 

Blount  and  others  (in  error)  v,  Eyans. 

Landlord  and  Tenant — (tenant  for  Payment  of 
Rent  and  Reoeiver^s  Feee-^Splitting  of  cause  of 
acHon. 

A  lease  contained  a,  covenant  by  the  lessee  to  pay 
renty  *<  with  sixpence  in  the  pound  receiver's  fees*" 
An  action  wasbrought  upon  t/iis  covenant,  allege 
ingfor  breach  thereof  the  nonpayment  o/£S2  6s. 
2c/.,  on  account  of  the  receiver' sjees,  reserved  and 
made  payable  by  the  lessee  in  question.  The  de- 
claration  contained  no  averment  that  the  rent  ht^d 
been  paid  or  other  unse  satisfied.  Judgment  hav- 
ing been  given  upon  the  demurrer  for  the  defend^ 
anty  Held,  ap^ming  the  judgment  of  the  cpurt. 
below,  that  the  reservation  of  the  rent  and  receiv- 
er^afees  was  indivisibl^f  and  thoft  a,  separate  action 
was  not  maintainabli^for  the  receiver's  fees. 

This  was  an  action  of  covenant.     The  declaration 
stated  an  indenture  dated  the  5th  of  March,  1712, 

•  Coram  Lefroy,  C.  J.,  Monahan,  O.  J.,  Torrons,  J., 
Pcrrin,  Ball,  Moore,  Jacksou,  J*  J.,  Peuiiefi|tker^  B.  and 
GreciH?,  B. 


whereby  the  Bishoj^  of  Down  and  Conaor,  who  wa« 
seised  in  fee  thereof,  deniified  to  Hector  Graham, 
his  heirs  and  assigns^  tha  manor,  towD,  and  landa 
of  the  lordship  of  Lea,  with  the  appurtenanoetf, 
habeudwn^  from  the  Isft  of  November,  1711  for  a 
certain  term  of  Hvea  at  the  yearly  rent  of  £500,  late 
Irish  oorrency,  for  the  §rat  two  years  of  aaid  tenn  ; 
£600  for  the  next  two  years,  and  £700  for  every 
other  year  of  said  term  of  lives,  being  equal  to  £646 
ds.  Id.  present  currency,  ^with  sixpence  in  the 
pound  receiver's  fees,''  tu  he  paid  half-yearly  on 
every  first  day  of  May  and  first  day  of  November, 
by  even  and  equal  porUona.  The  deoUration  then 
set  forth  the  covenant  to  pay  the  aforesaid  yearly 
rents  and  receiver'a  fees  at  the  several  days  and 
times  mentioned,  in  such  mannev  as  thereinbefore 
appointed,  for  the  payment  thereof  >  and  also  a 
covenant  for  perpetual  renewal  by  the  lessor,  is 
also  set  forth  a  renewal  of  said  lease,  dated  the  dial 
of  October,  1827,  from  the  then  Earl  €£  Portar- 
lington  to  George  Evans,  with  a  eoveaaal  by  Evana 
for  payment  of  rent  and  receiver'a  fees,  at  the  time 
specified  in  the  origiaal  indentore  of  1712.  The 
declaration  then  averred  the  dev^dutioo  uf  the  lee** 
sor's  and  lessee's  interest  upon  the  present  plaintifia 
and  defendant.  Breach — the  nonpayment  of  the 
sum  of  £32  6s.  2d.  due  to  plaint!^  on  account  of 
the  receiver's  fees,  reserved  and  made  payable  by 
the  indenture  of  the  31st  of  October,  1827,  for  two 
years  ending  the  1st  of  May,  1850. 

The  second  oount  of  the  declaration  varied  from 
the  first  ia  treating  the  indenture  of  the  dlat  of 
October,  1827,  as  the  original  leaae«  The  third 
count  set  forth  the  original  lease,  and  proceeded 
upon  a  covenant  contained  in  a  renewal  thereof  by 
the  plainii£Sft  to  the  present  defendant,  dated  the 
28th  of  June,  1850,  and  the  fourth  count  went  upon 
the  last-named  indenture. 

The  defendant  demurred  to  this  deelaraiioo,  as- 
signing several  cauaes,  both  general  and  apectal. 
It  contained,  among  the  rest,  the  following  grouitd, 
namely,  that  it  was  not  stated  in  any  of  the  cottnta 
of  said  declaration  that  the  defendant  paid  any  por« 
tion  of  the  rent  reserved  by  the  said  indentures  of 
demise  of  1827  and  1850  respectively,  or  any  part 
thereof,  nor  was  it  averred  how  the  defendant  be- 
came liable  to  pay  same,  or  that  said  rent  was  sa- 
tisfied otherwise  than  by  payment.  The  demurrer 
was  argued  in  the  Court  of  Queeo*s  Bench  in 

Term,  i854p,  and  judgment  was  givieu  in  for 
vour  of  defendant  upon  the  ground  of  demurrer  ju^t 
mentioned,  whereupon  the  plaintifis  now  brought 
error  to  reverse  said  judgment. 

JUnoaon  and  Rogers^  Q.Cf  for  the  plaintiff  in 
error. 

M^Mahom  and  Napier,  Q.C,  for  defendant. 

[They  cited  the  following  authorities :  1  Saun- 
ders, 201, ».;  Hutchins  v.  Chambers,  (1  Burr.  509) ; 
Clotworthy  v.  Clotworthy,  (Cro.  Car.  436) ;  Bayley 
V.  Hughes,  (Cro.  Car.  137) ;  Com.  Dig.  PI.  c  84 ; 
fVelby  V.  Phsl^s^  (2  Ventris,  1 29) ;  Clooney  v.  Wat- 
sqn,  (4  Ir.  Jur.  41);  Dickenson  v.  Harrissor^  (4 
Price, '482);  DenUm  v^  Richmond,  (3  Tyrr.  530); 
Q'Leary  on  Tithe  Rentcharge,  538;  Keppel  v. 
jBatiff^  (2  M.  $  K.  536) ;  Morris  v.  Aikins,  (Har. 
326);  hUJiok  ^  Buckley,  (I  Lev.  109.)] 
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LsFROT,  CXJ.-r-We  are  uBftDimously  of  opioion 
that  the  jodgineot  of  the  court  below  ought  to  be 
affirmed.  My  brother  Penoefather  does  cDtertain 
some  doubt,  bat  not  suffident  to  cause  hiQi  to  de- 
sire that  the  case  should  stand  over.  The  ques- 
tioD  i8>  as  to  what  is  the  meaning  of  the  reserva- 
tion in  the  lease — "  Yielding  and  paying  therefore 
and  thereout  (k>  the  said  (lessor),  his  heirs  and  1^9- 
*>gn^  yearly  and  every  year  during  the  subsiste^p^ 
of  the  said  term,  ftc,  the  yearly  rent  of  £700,  ^c, 
&c.,  together  with  sixpence  in  the  pound  receiver's 
fees,  on  the  days  and  tiroes,"  &c.  The  whole  sum 
of  £700,  late  currency,  together  with  sixpence  in 
the  pound  receiver's  fees,  was  to  be  payable  half- 
yearly,  in  May  and  November.  Now  it  is  very 
true,  and  this  i$  the  dHficulty  which  has  occurred 
to  the  mind  of  my  brother  Pennefather,  that  if  a 
party  has  in  one  contract  agreed  to  pay  three  dis- 
tinct sums  of  money,  the  party  entitled  to  tlie  be- 
nefit of  that  contract  ia  not  bound  to  go  for  i^ll  at 
once — he  may  proceed  for  them  separately  or  all 
together ;  but  in  this  case  how  can  you  ascertain 
one  of  these  items  without  the  other?  In  every  re- 
spect, these  two  sums,  the  rent  and  the  receiver's 
fees,  are  so  mixed  up  together,  that  no  duty  on  the 
part  of  the  tenant,  or  right  on  that  of  the  landlord, 
in  reference  to  either,  can  be  deemed  to  arise  inde- 
pendently of  the  other.  If  we  apply  to  this  case 
the  principle  of  DickiruoH  v.  Harfifont  (4  Price, 
282,)  we  shall  only  come  to  tb«  aa/oe  res^ilt.  The 
nature  of  the  reaervatioii  here  ia  a  rent  service  to  be 
paid  out  of  the  land.  Taking  it  tQ  be  a  rent  ser- 
vice, the  law  ia  entirely  adverae  to  the  splitting  up 
of  rent  services  by  seveval  distresMs  or  actions. 
The  landlord  is  not  entitled  to  bripg  two  actions 
in  respect  of  each  hs^lf-year's  gale.  The  case  does 
not  come  within  the  principle  of  the  case  in  the 
Exchequer,  where  the  contract  was  for  the  pay- 
ment of  distinct  sums  of  money.  We  are,  there- 
fore, of  opinion  that  the  judgment  of  thei  Court  of 
Queen's  Bench  should' be  affirmed. 

Jt^dgmmt  ajfirmed. 


COURT  OF  QUEEN'S  B^INCH. 

[Reported  by  Flobehck  M'Cartht,  Esq.,  and  Sa.mubl 
y.  PsBT,  Esq.,  Barristervat-L^jw.] 

Easter  Term,  1855. 

ASBWORTH  AND  ANOTHER  t^  BrOWN  AND 

OTHERS. — May  11. 

Grant — Several  JUhery — Patent, 

Where  a  several  Jishery  in  a  natfigable  river  has 
been  npproptHttted  by  the  Crown  prior  to  Magna 
CharUiy  a  grant  in  Letters  Patent  to  A.  and  his 
heirs  of  all  Ihe  salmon  Jishing,pikey  self  and  other 
Jishings  of  and  in  the  river  in  quesOonf  enure  to 
pass  the  severaljishevy. 

This  was  an  issue  directed  bv  the.  court  (for  their 
information,  with  respect  to  the  merits  of  an  appli- 
cation for  a  certain  writ  of  prohibition,)  to  try  whe- 
ther Edward  and  Thpmas  Ashworth,  the  plaintiffs, 
were  entitled  to  a  several  fishery  in  the  river  of 


Galway  from  Lough  Corrib  to  the  sea,  or  in  any 
or  what  part  thereof  from  Lough  Corrib  to  the 
sea.     The  writ  had  been  onoved  for  on  behalf  of 
the  defendants  in  the  issue,  to  restrain  the  justices 
of  Galway  from  adjudicating  upon  a  complaint 
which  had  been  preferred  against  them  for  trespass- 
ing upon  the  plainliSs'  fishery,  the  defendants  al- 
leging that  the  title  was  in  dispute.    The  plaintiffs 
had  purchased  the  fishery,  in  the  Incumbered  Es- 
tates Court,  for  a  sum  of  £5000.     Upon  cause 
being  shown  against  the  making  absolute  of  the 
conditional  order  for  a  prohibition,  the  court,  in- 
stead of  putting  the  defendants  to  declare  in  prohi- 
bition, directed  the  above  issue,  by  consent,  as  the 
most  convenient  course.     At  the  trial,  at  Galway 
Spring  Assizes,  1850,  before  Mr.  Sergeant  Howley, 
the  principal  document  relied  upon  by  the  plaintiffs 
in  proof  of  the  existence  of  the  franchise  in  the  /b- 
cus  in  guOf  were  letters  patent,  29th  May,  1667, 
21  Car.  2.   This  patent  recited  that  the  Crown,  re- 
taining a  gracious  sense  of  the  many  services  per- 
formed by  Sir  George  Preston,  and  also  of  his  great 
sufferings,   in   consideration    thereof  had  already 
granted,  by  letters  patent,  under  the  Great  Seal  of 
Ireland,  dated  the  27th  July,  in  the  13th  year  of 
Car.  2,  unto  the  said  Sir  George  Preston  and  his 
heirs  several  mills,  weares,  apd  fishings  in  said  let- 
ters patent  mentioned,  which  were  afterwards,  by 
the  14  &  15  Car.  2,  a  2,  sec  152,  and  the  17  &  1$ 
Car.  2,  c.  2,  sec   55,  Irish,  confirmed.     By  which 
said  letters  patent  he,  the  said  Sir  George  Preston, 
had  obtained  as  to  some  part  of  the  said  mills,  &c., 
the  benefit  of  the  royal  meaning,  but  as  to  several 
parts  of  the  said  grant  the  said  Sir  George  Preston 
bad  been  disappointed  by  decrees  made  in  the  Court 
of  Claims  in  Ireland,  on  behalf  of  some  former  pro- 
prietor or  proprietors,  and  for  want  of  more  parti- 
cular expressions  than  were  in  the  said  former  grant, 
and  that  amongst  other  particulars  in  said  former 
grant  said  Sir  George  Preston  did  enjoy  all  tbait 
the  fishery  of  pike  and  salnaon  and  other  sea  fish 
and  eels  in  the  great  Salmon  Weirs,  in  the  River  of 
Shannon  called  Lough  Weare,  meared  and  bounded 
as  in  said  former  grant  was  expressed ;  and  also 
that  by  said  former  letters  patent  the  Crown  had 
granted  to  said  Sir  George  Preston  and  his  heirs, 
by  general  words  therein  contained,  all  ^d  singulis' 
the  fisheries  in  the  sea  in  and  Belonging  to  Con- 
naught,  and  also  all  and  singular  the  mills  upon  the 
Riveir  of  Shannon  which  had  devolved  or  fallen  unto 
the  Crown  by  the  delinquency  of,  or  forfeiture, 
attainder  or  rebellion  of  any  of  the  former  propriet- 
tors  thereof,  and  were  not  possessed  by  any  person 
or  persons  by  warrant  from  the  declaration  for  the 
settlement  of  the  Kingdom  of  Ireland,  (contained  in 
the  <4  &  15  Car.  2,  c  2.)     The  patent  then  granted 
to  said  Sir  George  Preston  all  that  the  aforesaid 
weare,  commonly  called  the  Lax  Weare  in  the  River 
of  Shannon,  n^earing  on  the  River  of  Shannon, 
(setting  out  the  mearings,)  and  also  all  and  singular 
the  fishings  of  salmon,  pyke,  and  eyles,  and  other* 
fish  in  the  said  River  of  Shannon,  to  be  taken  with 
nets  or  otherwise  in  all  parts  of  that  river,  so  far 
as  the  County  of  the  City  of  Limerick,  &&,  and 
also  all  the  salmon  fisheries,  pyke,  eyle,  and  other 
fishings  of  and  in  the  rivi^r  of  Galway,  in  the  county 
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of  the  town  of  Gal  way,  in  the  province  of  Con- 
naught,  and  also  all  that  the  salmon  fishing,  pjke, 
eyie,  and  other  fishing  of  and  in  the  waste  or  river 
in  or  near  Wyne  Island  in  the  County  of  Galway 
in  said  province,  &c.  (general  words,)  to  have,  hold, 
occupy,  possess,  and  enjoy  all  and  singular  the  pre- 
mises with  them,  and  every  of  their  rights,  members, 
and  appurtenances,  &c  unto  him  the  said  Sir  Geo. 
Preston,  his  heirs  and  assigns  for  ever  to  the  only 
use  and  behoof  of  him,  the  said  Sir  George  Preston, 
his  heirs  and  assigns,  for  ever,  yielding  and  paying, 
&c.  (a  quit  rent  of  £5  a-year.)  In  order  to  show 
the  prior  existence  of  the  franchise  in  question,  co- 
pies were  given  in  evidence  of  sundry  former  grants 
by  patent  as  evidence  of  acts  of  ownership  by  the 
Crown.*  Upon  the  construction  of  this  patent  of 
Car.  2,  the  learned  judge  in  his  charge  to  the  jury 
stated  his  opinion  to  be  that  it  conveyed  a  several 
fishery  in  the  Galway  river,  and  that  the  question, 
therefore,  for  the  jury  was,  to  what  extent  and 
within  what  limits  that  right  was  granted ;  that  if 
the  jury  were  satisfied  that  it  was  a  navigable  river, 
the  presumption  was  in  favour  of  the  public  and 
against  a  claim  of  exclusive  enjoyment  by  an  indi- 
vidual; that  the  Crown  could  not,  since  Magna 
Charta,  have  granted  to  a  subject  a  several  fishery 
in  a  navigable  river ;  but  that  it  was  for  them  to 
say  whether  there  had  not  been,  prior  to  Magna 
Charta,  an  appropriation  by  the  Crown  and  a  sei- 

*  The  following  are  extracts  from  these  patents ; — 

10  Richd.  2. — To  all  to  whom  these  presents  come,  know 
ye,  that  we,  with  the  assent  of  Richard  Norton  and  Thomas 
Woodhouse  of  Kilkenny,  have  granted  to  Richard  Parry, 
Burgess  of  the  town  of  Bristol  the  salmon  fishery  of  the 
town  of  Galway  in  Connaught,  which  was  of  Edward  de 
Mortimer,  late  Earl  of  March  ^md  Ulster,  during  the  mino- 
rity of  Rodger,  his  son  and  heir,  for  two  years,  paying  £30 
a-year.  [Nothing  is  mentioned  in  this  Patent  about  Richard 
Be  Burgho  and  Henry  BUke,  as  stated  in  Hardman*s  His- 
tory of  Galway,  p.  291.] 

27  Henry  8  — Grant  to  our  beloved  and  faithful  Tho- 
mas Martin  of  Galway,  to  have  two  places  in  the  water 
of  Galway,  between  the  bridge  of  the  town  and  sea, 
wherever  it  shall  seem  best  to  him,  for  three  nets  for 
salmon  and  other  fishes,  as  was  the  custom  to  take  them 
there,  to  have  and  to  hold  the  said  two  places  on  the  afore- 
said water  to  the  said  Thomas,  and  his  assigns,  during 
pleasure,  paying  yearly  to  us,  at  our  Treasury  in  Dublin, 
3s.  4d.. sterling.     [End  of  this  patent.] 

30  Hen.  8 Grant  to  Roger  Challoner  of  Mill,  called 

Martin's  Mill,  on  the  water  or  river  of  Galway,  In  our 
hands  as  an  escheat,  also  the  fishery  of  the  river  of  Galway 
in  our  County  of  Connaught,  and  we  give  to  the  said  Roger 
the  license  of  fishing  and  taking  all  and  singular  the  fishes 
of  every  species  within  the  water  and  places  of  the  aforesaid 
river  of  Galway  by  nets,  spears,  casting  nets  and  other 
instruments  of  every  kind,  by  whatsoever  they  may  be  best 
taken,  and  we  reserve  the  three  places  given  as  aforesaid 
to  Thomas  Martin  to  hold  to  said  Roger  for  40  years. 

24  &  25  Henry  8 Grant  to  Richard  Martin  of  Galway 

three  places  in  the  river  of  Galway,  between  the  bridge  of 
the  town  and  the  sea,  wherever  it  shall  seem  best  to  him, 
for  three  nets  to  take  salmon  and  pyke,  paying  <»&.  8d.  per 
annum. 

4  &  5  Philip  &  Mary.  States  an  inspection  of  the  grant 
to  Roger  Challoner,  and  recites  tliat  patent  and  an  inspex- 
tmu9  at  the  request  of  John  Challoner. 

2d  Hen.  8.  —  Grant  to  Jcaiiette  Lynch  of  Galway, 
widow,  and  Anthony  L}nch,  to  have  three  nets  on  the 
water  of  the  river  Gaiway,  between  the  bridge  of  that  river 
and  the  sea. 


zin  of  the  fishery.  His  Lordship  {had  previously 
been  called  on  by  the  defendants*  counsel  to  direct 
the  jury  that  the  patent  in  question  did  not  pass  a 
several  fishery.  The  jury  found  that  the  plaintiflTs 
had  a  right  of  several  fishery  from  Lough  Corrib  to 
the  sea.  A  conditional  orderfwas  subsequently 
granted  to  set  aside  this  verdict,  upon  the  ground 
that  the  patent  did  not  operate  ^to  pass  a  several 
fishery. 

FUzgibbon,  Q.  C.  and  P.  Blakcy  Q.  C.  (with 
whom  was  M.  MorrU,)  showed  cause. 

BrewaUr,  Q.  C.  and  W.\H.  Bourke,  Q.  C.  (with 
whom  was  Z>.  C  Heron^J  contra. 

The  •  following  cases  were  cited  : — Bann  case^ 
(Sir  J.  Davies'  Rep.  145)  ;  GabbeU  v.  Clancy,  (8  Ir. 
L.  Rep.  299) ;  Holford  v.  Bailey,  (13  Q  B.  486.) 

Crampton,  J. — We  are  of  opinion  in  this  case 
that  the  conditional  order  must  be  discharged. 
The  question  before  the  court  is  a  very  narrow 
one,  excluding  all  questions  of  fact  mooted  at 
the  trial.  We  ard  limited  to  the  consideratiiMi 
of  the  single  question  which  arises  upon  the  ground 
upon  which  alone  we  granted  the  conditional  order, 
namely,  whether  the  patent  did  convey  a  several 
fishery.  That  lets  in  the  question  only,  whether  the 
words  of  the  patent  of  Car.  2  are  large  enough  to 
pass  a  several  fishery.  I  think  that  they  are  large 
enough  for  this  purpose.  I  quite  adopt  tlie  position 
of  Mr.  Bourke  that  if  the  Crown  bad  not  a  severnt 
fishery  vested  in  itself,  at  the  time  of  the  making  of 
this  grant,  the  grant  could  not  operate  to  convey  a 
several  fishery  $  but  this  question,  as  to  the  ante- 
cedent right  of  the  Crown  to  a  several  fishery,  has 
been  settled  in  the  afifirraative  by  the  verdict  of  the 
jury  founded  upon  parol  and  documentary  evidence, 
and,  as  I  have  already  stated,  we  have  limited  the 
present  discussion  to  the  abstract  point  as  to  whe- 
ther the  words  of  the  patent  were  sufficiently  large 
to  pass  that  several  fishery.  The  use  of  the  former 
patents  which  have  been  observed  on,  was  not  to 
make  out  title  to  the  particular  fishery,  but  to  show 
that,  from  the  earliest  period,  the  Crown  had  ex- 
ercised rights  consistent  with  the  existence  of  a  se- 
veral fishery,  and  inconsistent  with  any  other  estate 
of  the  Crown  than  a  several  fishery,  founded  in  fact 
upon  the  appropriation  by  the  Crown  of  the  fishery 
before  Magna  Charta.  Then  the  case  of  HUjbrd 
V.  Bailey,  (13  Q.  B.  426,)  shows  that  the  worM 
"  several,"  as  applied  to  the  word  «<  fishery*'  is  not 
necessary  to  pass  a  several Jishery,  but  that  equiva- 
lent words  will  answer  the  same  purpose.  The  origi- 
nal decision  in  that  case  by  the  Queen's  Bench  whs 
otherwise.  In  the  declaration  there  the  plaintitf  had 
not  contented  himself  with  declaring  for  a  "  sole  and 
cKclusive"  fishery,  but  be  added  a  count  for  the 
invasion  of  a  ** several  fishery,  and  the  jury  on  that 
count  found  a  verdict  against  him.  The  rules  uf 
pleaduig  in  England  were  opposed  to  the  ringiii'r 
of  changes  in  pleading  on  the  same  subject- matter, 
and  it  is  possible  that  the  court  may  lience  have 
drawn  the  inference  that  the  second  count  meant 
something  ditferent  from  the  first.  The  case  ulti- 
mately went  to  the  Exchequer  Chamber,  and  we 
have  been  referred  to  the  words  in  which  Parke,  B. 
delivered  the  opinions  of  the  judges,  in  which  the 
doctrine  is  laid  down  that  a  several  fishery  may  puss 
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either  by  the  term  **  several  fishery"  or  by  equiva  • 
lent  words  ;  and  that  *<  sole  and  exclusive"  is  equi- 
Talent  to  *'  several."     That  being  so,  we  now  come 
to  the  examination  of  the  words  of  the  present  grant, 
namely,  **  All  the  salmon  fishing,  pike,  eyle  and 
other  fishings  of  and  in  the  river  of  Galway,  &c" 
Certainly  these  words  are  very   extensive,  and  I 
think  that  it  is  plain  that  a  several  fishery  may  have 
passed  by  these  words,  which  is  all  that  we  have  to 
decide  apon  the  construction  of  this  patent.     I  was 
struck  by  one  of  Mr.  Burke's  arguments  with  re- 
spect to  this  extensive  patent,  that  when  the  Crown 
came  to  grant  the  Limerick  fishery  it  made  use  of 
the  same  words  of  grant  as  in  the  Galway  one,  but 
then  superadded  other  words  to  show  that  it  ex- 
cluded other  persons,  save  the  grantee,  from  the 
benefit  of  the  fishery,  but  there  was  a  particular 
reason  for  fortifying  the  grant  of  Limerick  beyond 
that  of  Galway,  namely,  that  the  Court  of  Claims 
had  actually  made  ap  adjudication  in  favour  of  cer- 
tain claims  as  to  the  river  of  Limerick,  and  to  re- 
verse this  adjudication  a  prerogative  course  was 
taken  by  adding  the  words  to  which  I  have  adverted. 
1  think  that  tliis  is  the  true  view  of  the  case.     I  will 
further  add  that  we  have  limited  the  argument  to 
the  simple  question  of  the  construction  of  the  let- 
ters patent,  having  before  us  evidence  sufficient,  in 
our  opinion,  to  show  that   the  jury  were  right  in 
having  come  to  the  conclusion   which  they  arrived 
aL     However  we  will  not  prejudge  the  pending 
motion,  respecting  the  graniing  of  the  prohibition. 
The  verdict  of  the  jury  ascertains  the  limits  of  the 
fishery   to  extend  from  Lough  Corrib  to  the  sea. 
It  is  enough  for  us  at  present  to  say  that  the  plain- 
tiffs have  estaMished  their  right  to  that  verdict. 

PKttBiN  and  MooRB,  J  J,  concurred.* 

Cause  shown  allowed, 

[In  the  ensuing  Term  the  conditional  order  for 
the  writ  of  prohibition  was  discharged,  the  court 
being  of  opinion  that  the  plaintiffs  had  virtually  es- 
tablished their  right  of  fishing  by  the  finding  of  the 
jury.] 


COURT  OF  CHANCERY. 

[  Reported  by  Bbch  kb  L.  Flbmiho,  Esq.  Barrister-at-Law.  J 

M'Keam  v.  Gray.— Afay  24,  26. 

Declaration  of  trust — Nudum  pactum — Slave  com- 
pensation money — Charge  upon  lands^^ 
3  ^  4  PF.  4,  cap.  37. 

A  testator  6y  his  willy  after  charging  his  real  and 
po'sonal  estate^  which  consisted  chiefy  of  slaves 
in  Jamaica^  with  the  payment  of  nis  debtSt  be- 
queathed  to  his  executors  the  sum  of  £2000,  in 
trust  to  pay  the  interest  thereon  to  his  daughter 
B.  iV.,  (the  petitioner,)  for  her  Ufe,  and  after  her 
death  the  principal  to  go  to  her  children  ;  and  he 
directed  that  the  principal  and  interest  should  be 
raised  out  of  the  yearly  pro/Its  of  the  estate^  arid 
that  the  person  for  the  time  being  in  possession  of 
the  property  sUoutd  pay  the  change.  Subject  to 
tfiis  and  some  other  legacies,  lie  deviated  his  estate 

*  Lcfro>,  C.J.  WM  almeot. 


to  his  son,  T.  W,  S.<,  and  his  assigns,  for  ever  • 
and  the  latter  entered  into  possession,  and  conti' 
nued  seised  until  his  death,  when  he  devised  the 
property  to  his  daughter,  M.  K.,  still  subject  to 
the  above  legacy*  The  respondent  having  married 
M,  jr.,  became  entitled  to  the  estate  in  right  of  his 
wife,  and  wrote  a  letter  to  the  petitioner  on  the 
subject  of  the  legacy  of  £2«000,  containing  the 
following  language :  **  The  property  owes  you 
and  your  family  £2,000  currency.  So  long  as 
1  am  in  possession  you  shall  be  paid  your  inte^ 
rest,  and  when  the  property  yields  it^  the  prin- 
cipal ;  as  I  wish  never  to  pocket  a  farthing  till 
every  one  is  paid**  Under  the  Srd  Sf  4th  IVm, 
4,  cap,  37,  (the  Slave  Compensation  Act,)  the 
respondent  had  previously  put  in  his  claim 
Jor  compensation,  as  owner  qf  the  estate  in 
light  of  his  wife,  but  not  in  any  other  charcw- 
ter,  no  countei"  claims  were  lodged  on  beh'df  of 
the  petitioner,  or  any  person  representing  her 
charge,  and  a  large  sum  of  money  was  awarded 
to  him  as  compensation*  A  petition  having  tteen 
presented  for  the  purpose  of  establishing  the 
charge  of  £2,000  upon  the  estate,  and  of  render ' 
ing  the  compensation  money  liable  in  Vte  hands 
of  the  respondent  to  this  demand;  Held,  that  the 
act  of  the  Compensation  Commissioners,  in  award" 
ing  this  sum  to  the  respondent,  did  not  conclude 
the  rights  of  the  petitioner  as  against  the  sum 
granted  to  the  respondent  in  lieu  oj  the  estate  ori- 
ginally liable  to  that  charge. 
Held  also,  that  the  letter  written  by  the  respondent 
to  the  petitioner  amounted  to  a  declaration  of 
trust  in  reference  to  the  rents  and  pro/its  of  the 
estate,  and  therefore  that  the  respondent  was  Ua- 
ble  to  satisfy  the  demand  of  the  petitioner  as  to 
the  legacy  of  £2,000  out  of  the  sum  awarded  to 
him  as  compensation  money. 

The  testator  in  this  case,  Richard  Sill,  a  planter 
possessed  of  an  estate  called  Greenpond,  and  other 
personal  property  in  the  island  of  Jamaica,  made 
his  will  in  the  year  1795,  and  by  it,  after  charging 
all  his  real  and  personal  estate  with  the  payment 
of  his  just  debts,  he  bequeathed  to  his  executors 
the  sum  of  £2,000,  in  trust  to  pay  the  annual  iute* 
rest  thereon  to  the  use  of  his  daughter^  Barbara 
M^Kean,  for  the  term  of  her  natural  life,  the  priu- 
cipal  sum  to  be  raised  out  of  the  net  yearly  profits 
of  the  estate,  and  the  interest  to  be  for  her  sepa* 
rate  use,  the  principal  to  go  over  to  any  children 
she  might  have:  and  in  default,  to  the  testator's 
other  children  ;  and  he  directed  this  money  to  be 
paid  by  the  person  who  for  the  time  being  should 
be  in  possession  of  his  estate.  He  also  bequeathed 
two  other  sums  of  £2,000  to  other  children,  and 
subject  thereto  he  devised  and  bequeathed  every 
part  of  his  estate  to  his  son,  Thomas  Walker  Sill, 
bis  heirs  and  assigns,  for  ever.  In  the  year  1 797 
the  testator  died,  leaving  three  daughters  and  his 
son,  Thos.  W.  Sill,  who,  upon  the  testator's  death, 
entered  into  possession  of  the  estates  and  the  slaves 
thereon,  and  continued  in  possession  till  his  own 
death,  having  previously  paid  all  the  debts  of  Rich- 
ard Sill,  and  in  the  year  1826  he  died,  having  be- 
queathed all  his  real  and   per;»unal  estate  to   his 
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daughter  and  on]y  child,  Margaret  Kennedy,  but 
subject  to  all  his  debts.     In  the  same  year  a  deed 
of  trust  was  executed  between  Margaret  Kennedy, 
Barbara  M*Kean,  her  husband,  and  other  parties, 
reciting  that  T.  W.  Sill,  as  residuary  devisee,  bad 
entered  into  possession  of  the  estates  of  R.  Sill ; 
that  the  debts  of  the  latter  had  been  paid,  but  that 
T.  W.  Sill  had  not  paid  the  legacies,  and  that  the 
sum  of  £870  was  due  for  interest  upon  the  sum  of 
£2,000  bequeathed  to  Barbara  M'Kean,  and  that 
T.  W.  Sill  was  indebted  to  person^  named  Hog;g, 
and  Greene,  and  others,  and  by  that  deed  the  es- 
tate and  slaves  upon  it  were  assigned  by  Margaret 
Kennedy  to  trustees  for  six  years  to  manage  the 
estate,  and  pay  the  debts ;   but  the  term  of  six 
years  expired  before  the  debts  due  to  Hogg  and 
Greene  or  the  legacy  of  Barbara  M'Kean  could 
be  paid  off.     About  the  same  time  Margaret  Ken- 
nedy married  the  respondent,  Robert  Gray,  who, 
in  right  of  his  wife,  entered  into  possession  of  the 
estate  and  of  the  slaves  upon  it,  and  wrote  letters 
to  Mrs.  M*Kean  upon  the  subject  of  the  charge  of 
£2,000,  one'  of  which  was  as  follows  : 

"  Dublin,  3l8i  December,  1853. 
"  Dear  Mrs.  M'Kean, — I  duly  received  your  let- 
ter of  the  31st  inst.  Everything  I  have  done  for 
Greenpond  strengthens  your  security ;  and  I  beg 
to  assure  you  it  is  not  my  inclination,  nor  is  it  in 
my  power,  to  take  any  step  that  can  weaken  it.  I 
do  not  understand  compound  interest  T^ie  pro- 
perty owes  you  and  your  family  £2,000  currency. 
So  long  as  I  am  in  possession  you  shall  be  paid 
your  interest,  and  when  the  property  yields  it,  the 
})rincipal,  as  I  wish  never  to  pocket  a  farthing  till 
everyone  is  paid.*^  The  petition  prayed  that  the 
sum  of  £2,000,  and  interest  thereon,  should  be  de- 
clared to  be  well  charged  upon  the  estate  of  Green- 
pond,  and  the  slaves  upon  it,  at  the  death  of  the 
testator,  Richard  Sill,  and  that  the  respondent, 
Robt.  Gray,  should  be  declared  to  have  gone  into 
possession  as  trustee  for  payment  of  the  legacy,  and 
that  an  account  should  be  taken  of  the  rents  and 
profits,  and  of  a  sum  which  the  respondent  had  re- 
ceived as  compensation  money  for  the  slaves  upon 
the  estate,  and  that  out  of  that  sum  the  respondent 
should  be  ordered  to  pay  the  demand  of  the  peti- 
tioner, and  for  a  sale  of  the  estate.  The  respond- 
ent chiefly  relied  upon  these  facts — that  at  the 
time  of  the  death  of  T.  W.  Sill,  the  slaves  then 
upon  tbe  estate,  for  the  manumission  of  which  the 
compensation  money  alluded  to  had  been  received, 
were  the  estate  and  property  of  T.  W*  SiU^  and 
that  the  Act  of  Assembly,  (50  Geo.  3,)  provided 
that  such  slaves  should  be  considered  as  assets  io 
the  hands  of  the  executors,  in  case  the  personal  es- 
tate of  any  decea^d  person  should  be  insufficient 
for  payment  Of  bis  debts,  and  that  the  surplus 
should  be  treated  as  residuary  estate ;  that  in  the 
year  1846  the  respondent  received  from  the  West 
Indian  Compensation  Commissioners  a  large  sum 
of  money  upon  tbe  manumission  of  the  slaves  upon 
the  Greenpond  estate,  under  the  provisions  of  3  & 
4  W.  4,  c.  37,  having  lodged  before  the  Commis- 
sioners his  claim  as  husband  of  Margt.  Kennedy; 
that  counter  claims  were  also  lodged  under  the  pro- 
visions of  that  Act  by  Hogg  and  Greene,  to  pre- 


vent  the  effect  of  which  the  respondent  himself 
paid  off  their  demands,  for  which  he  claimed  cre- 
dit, and  submitted  that  the  petitioner,  not  having 
lodged  her  counter  claims  before  the  Commission- 
ers, was  not  entitled  to  be  paid  out  of  the  compensa- 
tion money  awarded  to  the  respondent.  The  com- 
pensation money  paid  to  the  respondent  amounted 
to  £3,000,  and  the  chief  question  in  the  present 
case  turned  upon  the  applicability  of  this  fund  to 
the  payment  of  the  petitioner's  charge  of  £2,000. 
The  case  came  before  the  court  upon  exceptions 
taken  by  the  respondent  to  tbe  Master's  report,  a 
bill  having  been  previously  fHed  in  this  court,  un- 
der which  an  order  of  reference  had  been  made. 

Brewster^  Q.  C  in  support  of  the  exceptions.— 
The  47th  section  of  3  &  4  Wm.  4,  c.  73^  the  Act 
for  the  Abolition  of  Slavery  in  the  West  Indies, 
enables  the  Commissioners  to  make  general  roles 
for  regulating  the  distribution  of  compensation  mo- 
ney among  slave  owners,  and  by  sections  53  and 
55  directs  that  parties  having  any  claim,  noortgage, 
judgment,  charge  or  other  incumbrance  upon  such 
slaves  should  make  their  claim  before  the  Commis- 
missioners ;  and  under  the  General  Rules  1>  4,  5 
and  6,  made  in  pursuance  of  this  Act,  the  Com- 
missioners were  enabled  to  decide  as  to  the  rights 
of  parties  to  compensation  money,  not  merely 
owners,  but  claimants.  5  &  6  W.  4,  c.  45,  was  the 
next  Act  passed  on  this  subject,  and  it  provided 
(s.  14,)  that  where  there  was  a  litigated  claim,  the 
fund  in  dispute  should  be  invested  until  the  award 
of  the  Commissioner  should  be  made.  [^Lord 
Chancellor. — Suppose  a  party  were  to  have  ob- 
tained possession  of  this  compensation  money  by 
fraud,  others  having  a  just  claim  to  it,  could  not  it 
be  followed  in  his  bands  (as  in  the.  case  of  a  lega- 
tee,) in  this  court,  even  though  he  had  obtained 
the  award  of  the  Commissioners?]  The  Act  of 
Parliament  binds  all  the  world,  as  much  those  who 
have  not  appeared  before  the  Commissioners  as 
those  who  have.  There  has  been  an  adjudication 
against  the  petitioner  in  this  case,  and  she  cannot 
contend  that  she  had  no  notice.  Where  funds  are 
provided  by  Act  of  Parliament  in  substitution  for 
another  species  of  estate  which  is  destroyed,  such 
money  is  to  be  received  io  tbe  manner  provided  by 
Act  of  Parliament.  In  this  case  the  state  purchased 
the  slave  property.  [^Lord  Chancellor^ — What 
would  become  of  the  rights  of  remainderman  in  such 
cases?  Does  not  section  10  of  the  latter  Act  pro- 
vide for  such  cases?]  Not  after  the  dedsioa  of 
the  Commissioners.  Such  a  case  might  be  set  up 
if  fraud  were  alleged,  but  that  is  not  so  in  the  pre- 
sent case.  Hill  v.  Reaidon^  (2  Sim.  &  Stu.  431  ; 
8.  c,  2  Russ.  608),  is  analogous  to  the  present  case. 
That  was  an  application  to  the  Court  of  Chancery 
for  relief  against  the  decree  of  the  Commissioners 
appointed  for  awarding  compensation  for  the  pro- 
perty of  British  subjects  confiscated  in  the  French 
Revolution,  and  it  was  held  that  this  court  could 
not  review  the  decision  of  tbe  Commissioners,  or 
alter  the  distribution  of  the  fund.  Lord  Eidon  for 
some  time  struggled  against  such  a  decision,  but 
after  full  consideration  of  1  he  case  he  felt  bound  to 
hold  the  decision  of  the  Commissioners  conclusive. 
Lloyd  V.  Lord  Trimkaion,  (4  Sim.  297,)  was  a  still 
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stronger  case  upon  the  construction  of  tbe  same 
statutes;  but  it  was  held  that,  where  the  claim  was 
made  by  the  party  in  his  real  character,  the  award 
of  the  Comraissioners  was  conclusive,  and  that  (his 
court  had  no  right  to  interfere  at  the  suit  of  a  party 
claiming  to  have  a  better  title.  [^Lord Chancellor. 
—  Was  not  Mr.  Gray  a  trustee  for  this  money  un- 
der the  terras  of  this  letter?  Even  supposing  that 
he  should  not  have  put  in  a  claim  on  account  of 
his  cestui  que  trusty  that  letter  made  him  responsi- 
ble as  trustee.]  It  does  not  declare  him  to  be  a 
trustee,  but  only  treats  him  as  in  possession  of  a 
certain  estate  subject  to  a  certain  cliarge.  All 
classes  of  claimants  should  have  lodged  their  claims, 
and  whether  they  hare  lost  their  right  by  default  or 
otherwise  is  immaterial. 

Martleyy  Q,  C.  contra. — It  is  not  contended  that 
the  respondent  is  a  trustee  to  all  intents  and  pur* 
poses,  but  only  so  far  as  tbe  estate  goes ;  and  the 
decree  originally  made  in  this  couft  in  the  present 
case  decides  this  question :  add'  he  having^  taken 
the  estate  with  notice  of  the  trusts  must  be  regarded 
as  liable  to  account  as  a  trustee.  As  to  the  sum 
which  the  respondent  claims  to  be  entitled  to  set 
off,  that  is  a  question  for  the  office.  It  i^  admitted 
that,  as  far  as  concerns  the  public  question  of  a 
sale  of  the  slaves,  the  decision  of  the  Commission- 
ers was  final;  but  there  is  another  question  behind 
that.  If  the  petitioner  had  submitted  her  claims 
to  the  Commissioners  they  would  have  been  bound 
by  the  decision  of  a  court  of  competent  jurisdiction, 
but  not  having  done  so  her  rights  are  not  con- 
cluded. The  second  Rule  of  the  Commissioners 
under  the  47th  section  of  8  &  4  Wm.  4,  cap.  73, 
provides  **  that  the  compensation  monies  to  be 
awarded  in  respect  of  such  slave  or  slaves  shall  be 
deemed  to  be  of  the  same  nature,  and  impressed 
with  the  same  character  for  all  purposes  whatso- 
ever so  far  as  the  same  can  be  so  taken  and  ap- 
plied, as  the  slave  or  slaves  in  respect  of  whom 
such  monies  shall  be  allotted,  and  shall  be  subject 
to  the  same  rules  of  distribution,  add  to  the  same 
chargeis  and  liability  as  the  same  slave  olr  slaves 
respectively  would  have  been  subject  to,  according 
'  to  the  several  estates  aud  interests  of  the  parties 
entitled  thereto."  The  decision  in  the  Bai'on  de 
Bode^s  case,  (2  L.  J.,  n.  s.,  402,)  only  decides  that 
there  was  but  one  tribunal  competent  to  decide  the 
question  of  compensation  between  France  and  Eng- 
lish subjects.  In  Lloyd  v.  Lord  Trimleston  the 
Vice  Chancellor  in  delivering  judgment  says,  page 
dll,  referring  to  the  decision  of  Lord  Eldbn  in 
Hill  V.  RedrdoHy  "  That  learned  judge  says,  *  in  a^ 
case  of  trust  or  fraud  I  have  not  the  least  deubt  of 
the  jurisdiction  of  the  couft  to  interfere.'  He  by 
no  means  represents  that  the  court  will  overhaul 
the  judgment  of  the  Commissioners,  and  go  into 
the  question  for  the  purpose  of  determining  whe^ 
ther,  according  to  the  law  of  France^  they  have 
made  a  right  decision  ;  and  although  Lord  EHdon 
does  say  that  the  court  has  a  jurisdiction,  I  do  not 
understand  him  to  say  that  it  will  exerciSe  it  to  that 
extent."  There  is  a  manuscript  case.  Brown  v. 
Munroe,  decided  in  England  on  the  16th  of  March, 
1852,  but  not  reported.  [Christian,  Q.  C,  ob- 
jected to  having  a  case  cited  which  did  not  appear 


in  the  authorized  reports.  L  rd  Cha  iceUor.-^l  dj 
not  see  why  1  should  not  allow  such  a  case  to  bo 
mentioned.  It  will  be  for  the  court  to  say  wh^t 
authority  it  bears;  but  at  any  rate  it  may  be  al- 
luded to  as  matter  of  inquiry.]  In  that  case  it 
was  held  that  an  annuity  charged  upon  an  estate 
in  Jamaica  was  chargeable  upon  the  compensation 
money  given  for  the  estate,  no  claim  or  counter- 
claim affecting  it.  In  Tke  Earl  of  Clarendon  v. 
Barham,  (1  You.  &  Coll.  C.  C.  688,)  a  party  en- 
tered into  possession  of  an  estate  in  Jamaica,  and 
in  1 835  preferred  his  claim  for  compensation  mo- 
ney, no  counter  claim  was  lodged,  and  he  ob- 
tained 8  sum  of  money  as  devisee  and  owner  of  the 
estate ;  and  it  was  contended  that  be  was  not  liable 
Co  pay  out  of  that  sum  a  charge  created  on  tbe  es- 
tate by  way  of  mortgage;  but  the  court  held,  upon 
argument,  in  which  Sill  v.  Reardon  and  Lloyd  r. 
Lord  Trimleston  were  both  cited,  that  the  compen- 
sation money  was  so  liable. 

Christian^  Q.C  was  called  upon  by  the  court  in 
support  of  the  exceptions. — It  would  be  dangerous 
to  interfere  with  the  power  placed  in  the  hands  of 
Commissioners  of  this  nature,  the  more  especially 
since  the  establishment  of  the  Incumbered  Estates 
Court  in  this  country,  as  it  might  induce  incum- 
brancers in  that  court,  who  were  not  before  the 
court  at  the  time  the  property  was  sold,  to  disturb 
the  proceeding  hereafter,  especially  in  cases  wbere 
the  owners  have  become  purchasers  leaving  some  of 
tbe  creditors  unpaid.  When  the  present  case  was 
previously  before  this  court,  the  Lord  Chancellor 
(Sir  Edward  Sugden)  expressed  a  strong  opinion  as 
to  the  finality  of  the  Commissioners'  decision,  and 
sent  the  case  into  the  office  for  the  purpose  of  as- 
certaining uuder  what  order  of  what  court  this  com- 
pensation money  was  paid.  There  would  have  been 
DO  object  in  such  a  reference,  if  upon  the  face  of 
the  proceedings  before  the  court,  which  are  the 
same  now  as  then,  a  clear  trust  had  appeared  to 
have  been  created.  I  admit  that  we  must  establish 
an  exclusive  jurisdiction  in  the  Commissioners  under 
this  Act,  in  reference  to  persons  in  the  position  of 
these  parties,  whether  they  appear  before  them  by 
counter  claim  or  not,  and  equally  conclusive  in  both 
cases.  But  it  cannot  be  contended  that  the  decree 
of  the  Commissioners  will  absolutely  vest  the  pro- 
perty in  all  cases,  as  where  executors  hold  upon 
li*ust.  The  40th,  41st,  and  42nd  sections  of  the  3 
&^  4  W:  4,  c  73,  give  the  Commissioners  full  juris- 
dictlob  to  inquire  into  and  decide  the  rights  of  par- 
ties, and  section  47  prescribes  the  classes  of  parties 
litigftnt,  and  empowers  the  Commissioners  to  make 
rules  for  facilitating  their  decisions  as  to  the  rights 
of  sach  parties,  and  sections  53  to  56  give  these 
rules  the  authority  of  an  Act  of  Parliament,  and 
Dikke  them  binding  on  all  persons  affected  by  them. 
Fut  these  rules  were  only  as  to  matter  of  procedure, 
not  of  principle ;  and  therefore  the  third  rule,  when 
it  provides  that  the  compensation  money  is  to  be 
sObjeet  to  the  same  trusts  as  the  slaves  for  which  it 
was  awarded,  only  means  that  the  Commissioners 
are  to  deal  with  it  in  such  a  manner,  but  does  not 
pufport  to  govern  the  application  bf  the  money  af- 
ter it  has  been  awarded.  The  second  class  of  rules 
(under  section  55)  were  also  for  diredUng  their  pro- 
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cedure ;  and  Rule  5  makes  it  absolutely  necessary 
that  a  counter  claim  should  be  lodged  by  incum- 
brancers within  four  months  from  the  lodgment  of 
the  claim.  It  is  admitted  that  if  the  rights  of  the 
parties  had  been  determined  by  the  Commissioners, 
their  decision  would  have  been  conclusive;  and  sec- 
tion 6  provides  that  where  no  counter  claim,  has  been 
lodged  within  the  time  specified,  the  Commissioners 
might  proceed  **  to  award  compensation  according 
tp  the  several  claims,  upon  the  application  of  .the 
parties  or  their  agents/'  In  Hill  v.  Reardon  Lord 
Eldon  had  before  his  mind  the  peculiar  object  of 
the  statute  th^n  before  him,  viz.  the  settlement  of 
international  rights,  and  not,  as  here,  the  decision 
of  conflicting  claims  between  parties.  It  cannot  be 
contended  here  that  the  respondent  went  into  pos- 
session as  a  trustee  under  the  will.  That  is  proved 
by  the  decree  made  in  this  case.  He  may  have  been 
liable  as  legatee,  but  that  is  one  of  those  cas<:8  pro- 
vided for  under  the  Act,  and  therefore  closed  by 
the  order  of  the  Commissioners.  This  letter  can 
be  regarded  as  no  more  than  personal  courtesy,  in- 
forming the  creditors  that  he  intends  paying  them 
when  he  is  able;  but  it  contains  no  consideration, and 
therefore  cannot  create  an  obligation.  The  decision 
in  The  Earl  of  Clarendon  v.  Bar  ham  was  chiefly  de- 
cided upon  another  point.  The  object  of  the  pro- 
visions of  5  &  6  W.  4,  c.  45,  8.  10,  was  to  give  the 
Commissioners  indemnity,  and  to  enable  parties  to 
prosecute  for  the  wrongful  detention  of  their  money 
in  certain  cases ;  as  where  a  party  had  received  a 
sum  under  a  power  of  attorney,  and  appropriated 
it ;  but  it  did  not  refer  to  such  cases  as  the.  present. 

(He  also  cited  Dundas  v.  Blake^  (11  Ir.  Eq.  Rep. 
38.)] 

Cur,  adv,  vuU. 
May  26. — Lord  Chancellor. — 1  have  consi- 
dered the  cases  that  have  been  referred  to  in  the 
argument,  and  still  continue  of  the  same  opinion  ; 
although  the  question  is  one  of  some  difliculty.  It 
was  urged  that  if  I  should  be  disposed  to  decide  in 
favour  of  the  claim,  such  a  decree  would  be  liable 
to  produce  much  inconvenience:  but  I  conceive  that 
a  decision  the  other  way  would  be  much  more  pre- 
judicial. I  was  much  struck  by  the  language  of 
Lord  Eldon  in  HiU  v.  Reardon^  where,  referring 
to  the  decision  of  the  Vice  Chancellor  that  such  a 
claim  could  not  be  entertained,  he  says,  <<  When  I 
first  read  the  judgment  of  the  Vice  Chancellor  I 
confess  it  startled  me,  not  from  any  conviction  that 
it  was  erroneous,  but  because  it  gave  a  shock  to  the 
notions  which  I  had  previously  entertained  with  re- 
spect to  cases  of  this  kind  ;  and  if  the  59  Geo.  3, 
c  51,  is  to  have  the  operation  which  that  judgment 
seems  at  first  to  ascribe  to  it,  I  cannot  help  thinking 
that  Parliament  has  enacted  what  it  would  have 
hesitated  to  enact,  if  it  had  been  aware  of  the  true 
effect  of  the  law  which  it  was  making.''  The  ques- 
tion in  the  present  case  is,  whether  a  sum  of  money 
which  it  is  admitted  has  been  received  by  the  re- 
spondent, who  was  the  owner  of  this  estate,  as  com- 
pensation  money  under  the  provisions  of  3  &  4  W. 
4,  c.  78,  is  to  be  regarded  as  having  been  received 
by  him  in  such  a  way  and  under  such  circumstances 
us  that  he  shall  be  entitled  to  appropriate  it  to  his 
own  use  discharged  from  the  deinuud  of  the  peti- 


tioner. In  fiptct  the  court  is  to  consider,  as  in  the 
case  of  BiU  v.  Reardon,  what  is  the  position  of  the 
respondent  with  regard  to  the  estate.  This  case 
turns  chiefly  upon  the  special  circumstances  under 
which  it  has  arisen,  and  the  construction  of  this  Act 
of  Parliament,  and  does  not  involve  much  conside- 
ration besides ;  therefore  the  question  now  before 
me  resolves  itself  into  two  branches — the  construo- 
tion  of  this  Act  of  the  Legislature,  and  the  nature 
and  character  of  Mr.  Gray's  possession  of  this  estate 
at  the  time  of  his  receiving  the  compensation  mo- 
ney from  the  Comoiissiopers,  awarded  under  the 
provisioQS  of  the  4ct  of  Parliament.  This  compeiw 
sation  money  was  portion  of  a  larger  sum  set  apart 
by  the  Legislature,  and  divisible  among  several 
islands  in  the  West  Indies,  and  the  proprietors  of 
slaves  in  those  islands,  of  which  the  origipal  owner 
of  this  property  (Richard  Sill)  was  one.  It  appears 
that  he  being  owner  of  an  estate  of  this  nature, 
made  his  will  in  1795,  and  thereby  bequeathed  tliis 
property  to  his  son  Thomas  Walker  Sill,  and  also 
by  his  will  bequeathed  to  his  executors  the  sum  of 
£2000,  in  trust  to  pay  the  interest  to  his  daughter 
Barbara  M'Kean  during  her  lifetime,  and  upon  her 
death  the  principal  money  to  go  over  to  her  chil- 
dren :  therefore,  so  far  as  the  provisions  of  this  will 
are  concerned,  his  executors  would  have  been  ac- 
countable for  the  proper  application  of  this  money, 
irrespective  of  the  provisions  of  the  Compensation 
Act.  Such  are  the  provisions  of  the  will,  and  in  the 
latter  part  of  it  the  testator  provides  that  this  money 
is  to  be  paid  by  the  persons  who  should  be  for  the 
time  being  in  the  possession  of  the  real  estates  out 
of  the  rents  and  profits.  It  appears  that  Thomas 
Walker  Sill  succeeded  to  the  te8t4itor*8  csstates,  and 
continued  in  possession  until  his  death,  having  pre- 
viously given  his  daughter  in  marriage  to  Gray,  the 
respondent  in  the  present  case,  and  having  previously 
bequeathed  to  her  his  real  and  personal  estates  and 
thereby  Gray  (the  respondent)  became  seised  of  the 
estate,  subject  to  the  charges  created  under  the  will 
of  Richard  Sill.  Now  it  has  been  contended  that 
this  will  only  created  a  charge  upon  the  estate,  and 
did  not  raise  a  personal  trust  of  such  a  nature  as 
that  the  respondent  should  become  liable  as  trustee, 
so  as  to  come  within  the  decision  in  Dundas  v. 
Blake^  in  reference  to  the  Statute  of  Limitations. 
That  niay  be  so ;  but  it  may  also  be  that  the  words 
of  the  will,  to  which  I  have  referred,  may  do  more 
than  create  a  mere  charge  upon  the  estate  of  the 
testator,  inasmuch  as  he  directs  this  money  to  be 
paid  by  the  person  in  receipt  of  the  rents  and  pro- 
fits of  the  estate*  This  provision  may,  perhaps, 
carry  the  ease  beyond  that  of  a  mere  charge  upon 
the  estate ;  but,  in  addition  to  that,  there  is  some- 
thing further  to  be  considered  in  reference  to  the 
possession  of  the  respondent,  as  to  this  estate.  He 
having  married  the  daughter  of  Richard  Walker 
Sill,  the  estate  became  his  in  right  of  his  wife. 
There  does  not  appear  to  be  any  peculiar  law  as  to 
the  devolution  of  such  property  in  that  country. 
However,  Thomas  Walker  Sill  had  made  bis  will, 
and  under  that  he  had  rendered  this  estate  liable  to 
the  payment  of  his  debts ;  and  it  appears  that  he 
owed  certain  judgment  debts  to  two  persons  of  the 
name  of  Hogg  and  Green,  and  thai  they   iiibisied 
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upoD  their  rights.  But  prior  to  their  claims  there 
existed  this  charge  of  £2000.  In  order  to  liquidate 
these  debts,  a  deed  of  trust  had  been  executed,  to 
which  Margaret  Kennedy  and  Barbara  M^Kean  and 
her  husband  were  parties ;  but  it  does  not  appear 
that  her  children  were  parties  to  this  deed,  there- 
fore, it  may  be  a  question  how  far  they  were  bound 
by  it :  however,  I  will  pass  by  this  question  at  pre- 
sent. The  possession  of  the  estate  was  under  that 
deed  vested  in  trustees;  there  is  however  no  reference 
to  their  conduct  in  the  present  suit ;  but  when  the 
term  vested  in  them  was  at>proaching  its  termination, 
Mr.  Gray  thought  that  it  would  be  desirable  to  en- 
ter into  possession  of  these  estates,  and  he  proposed 
to  do  so,  by  paying  off  certain  debts  that  were  due 
to  persons  who  had  executions  upon  the  estate;  and  as 
to  these  sums  it  appeared  to  me  during  the  argument 
that  he  wasentitled  to  credit;  however  that  may  be,  it 
appearsthathe  gotiuto  possession  of  the  estate.  Hay- 
ing obtained  that  position,  he  appears  to  have  opened 
a  correspondence  with  the  family  of  the  M'Keans, 
and  one  of  his  letters  appears  to  me  to  be  of  parti- 
cular importance  in  considering  his  liability  in  the 
present  case.  He  was  at  this  time  in  possession  of 
the  property,  having,  I  believe,  the  legal  estate,  and 
he  writes  as  follows.  [His  Lordship  read  the  letter 
of  December  31,  1853.]  He  thereby  declares  his 
intention  to  be,  to  pay  the  interest  upon  this  debt 
of  £2000,  and  the  principal,  when  the  estate  pro- 
duced sufficient  to  do  so,  stating  that  he  had  no  in- 
tention of  appropriating  any  portion  of  it  until  these 
demands  were  satisfied.  Now  I  do  not  mean  to  say 
that  this  letter  would  enforce  a  personal  obligation 
upon  him  to  pay  the  money  ;  but  it  certainly  is  a 
statement  that  as  long  as  he  was  tn  possession  of 
the  estate  he  would  hold  himself  liable  to  pay  out 
of  the  proceeds  the  interest  of  this  money,  and  the 
principal,  when  forthcoming  ;  and  u|>on  the  whole 
it  appears  to  me  to  be  a  very  proper  letter.  His 
position  was  this — being  owner  of  an  estate  charged 
with  a  certain  incumbrance,  for  the  payment  of 
which  he  was  not  personally  liable,  he  writes  a  let- 
ter, by  which  he  declares  that  he  holds  possession 
of  the  estate  for  the  purpose  of  paying  off  that 
charge,  as  well  the  interest  as  the  principal,  out  of 
the  rents  and  profits.  Now  it  appears  to  me  that 
this  letter  contains  in  itself  a  declaration  of  trust, 
altogether  apart  from  the  question  of  nudum  pac- 
tum, which  has  been  relied  upon  as  defeating  the 
effect  of  this  document.  It  appears  to  me  to  amount 
to  a  plain  declaration  of  trust  as  to  this  estate.  It  i^p- 
pears  that  the  respondent  continued  in  possession 
until  he  found  that  the  estate  was  in  fact  a  damnosa 
heredilas,  for  although  the  proceeds  were  conside- 
rable, yet  he  did  not  realize  any  profit  out  of  it,  and 
it  even  appears  that  he  offered  to  some  parties  to 
take  it  off  his  hands.  It  was  under  these  circum- 
stances that  the  former  bill  was  filed  in  this  court 
by  the  petitioner,  praying  for  an  account.  That 
bill  came  to  a  hearing,  and  it  appears  that  the  I^ord 
Chancellor  reserved  the  question  as  to  the  liability 
of  Gray,  but  directed  that  .an  account  should  be 
taken  of  the  rents  and  profits  of  the  estate,  while 
Gray  was  in  possession,  afiirming  the  principle  that 
he  IK  as  accountable  to  the  petitioner;  and  that  this 
conii^en^jatloii  munry  which- he  had  received   was 


not  in  fact  his  own,  but  that  the  petitioner  was 
entitled  to  a  portion  of  it ;  in  other  words,  that  the 
estate  in  his  possession  was  clothed  with  a  trust  for 
payment  of  this  money  to  the  petitioner ;  and  what- 
ever be  the  proper  meaning  of  the  word,  I  doubt 
whether  the  term  ♦*  trust"  is  inapplicable  to  the  po^ 
sition  of  the  respondent  as  owner  of  the  estate, 
whether  as  devisee  of  the  property  under  the  will 
of  Thomas  Sill,  or  as  holding  it  liable  to  his  own 
engagement,  does  not  appear  material,  but  it  ap- 
pears to  me  that  he  was  held  so  liable  in  this  euurt 
under  that  decree,  and  the  validity  of  it  is  not  ques- 
tioned. Now  as  to  the  application  of  this  compen- 
sation money,  it  has  been  contended  that  it  was  open 
to  the  petitioner,  when  this  case  was  at  the  hearing,  to 
have  argued  this  matter,  and  I  am  told  that  the  court 
was  rather  agains(  making  this  money  liable  to  this 
demand.  Had  the  decree  been  upon  these  grounds 
I  should  treat  the  decision  with  deference,  and  be 
bound  accordingly  ;  but  nothing  of  the  kind  appears 
from  the  decree  itself;  upon  the  contrary,  it  ap-pears 
to  me  that  the  decree  goes  upon  the  assumption  that 
the  respondent  must  be,  to  some  extent,  liable  to 
account  for  this  money,  for  it  directs  the  Master  to 
ascertain  in  what  manner  he  got  this  money,  and 
therefore,  so  far  from  concluding  the  case,  as  has 
been  suggested,  it  appears  to  go  rather  in  the  con- 
trary direction.  Therefore  the  respondent  here  is 
bounti  to  account,  and  then  comes  the  question 
whether  or  not  this  sum  is  to  be  excluded  from  this 
account,  for  it  is  admitted  that  if  this  money  had 
come  to  him  in  any  other  way  than  as  eoinpeusation 
money,  he  would  have  been  liable  to  account  to  the 
petitioner,  although  he  might  have  sold  without 
notice  of  the  claims  of  the  children  ;  and  therefore 
the  question  conies  to  this,  not  whether  the  respon- 
dent is  to  account  for  the  proceeds  of  this  estate, 
but  whether  this  compensation  money  which  he  ha^ 
received  has  come  to  his  hands  in  such  a  way  as  that 
he  is  not  to  be  held  accountable  for  the  application 
of  it.  Now  Mr.  Gray  must  be  regarded  as  devisee 
of  this  estate,  just  as  much  as  if  he  had  taken  it 
under  the  will  of  the  testator,  Richard  Sill.  Under 
that  will  it  was  charged  with  this  sum  of  £2000,  and 
in  addition  to  this  charge  upon  the  estate  for  pay- 
ment of  this  money,  there  was  a  direction  that  it 
should  be  paid  by  the  person  for  the  time  being  en- 
titled to  the  rents  and  profits  of  the  estate.  There 
was  therefore  something  more  than  a  mere  charge 
of  this  sum  upon  the  estate.  Again,  Mr.  Gray  signs 
the  declaration  to  which  I  have  alluded,  or  in  other 
words  he  gives  an  express  declaration  of  trust  as  to 
the  proceeds  of  the  estate.  Now  if  he  had  sold  this 
estate,  it  is  admitted  that  he  would  have  been  liable. 
What  has  happened  ?  The  estate  has  been  sold, 
and  he  has  got  the  purchase  money,  and  the  only 
question  is,  whether,  on  account  of  the  manner  in 
which  it  has  been  sold,  he  is  not  liable  to  account 
for  the  purchase  money.  It  would,  so  far,  appear 
to  have  been  as  much  a  purchase  of  the  estate  as  if 
the  respondent  liad  himself  sold  it.  A  sum  had 
been  set  apart  for  compensation  to  the  owners  of 
slave  property,  and  that  being  so,  Mr.  Gray,  as  the 
Act  directed,  made  his  claim,  but  without  any  refer- 
ence to  his  title  under  the  will  except  in  reference 
to  Mrs.  Gray,  in  wli0i>e  right  he  claimed  the  estate. 
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No  question  was  raised  as  to  his  right,  atid  the  com- 
pensation money  was  awarded  to  him  in  that  cha- 
racter, and  the  question  now  is,  whether  or  not  his 
creditors  have  lost  their  rights  ?     That  depends  to 
a  great  extent  upon  the  provisions  of  this  Act  of 
Parliament,  and  I  am  asked  to  decide  that  he  is  the 
absolute  owner  of  this  money  ;  but  when  I  am  called 
upon  to  decide  a  proposition  so  much  opposed  to 
the  principles  of  equity,  I  should  require  to  be  shown 
very  strong  language  indeed  to  justify  such  a  deci- 
sion ;  but  so  far  from  that,  I  find,  on  comparing 
these  two  Acts,  almost  an  express  declaration  to 
the  contrary.     No  doubt,  some  of  these  rules^  were 
for  the  guidance  of  the  Commissioners  in  their  pro- 
cedure, but  it  cannot  be  contended  that  this  was 
their  sole  object ;  and  in  the  case  reported  in  3 
Knapp,  P.  C.  Caaes,  the  court  says,  p.  244,  that  the 
alteration  made  in  one  of  these  rules  was  for  the 
purpose  of  giving  a  more  extensive  jurisdiction 
to  the  Commissioners  than  they   had   previously ; 
and  the  6th  rule  was  accordingly  moulded  for  that 
purpose  by  the  addition  of  the  words,  '*  but  shall  be 
subject  to  all  equities."  No  doubt  that  rule  was,  ta 
a  certain  extent,  for  the  purpose  of  guiding  the 
mode  of  procedure,  but  the  case  is  not  confined  to 
that,  nor  can  I  conceive  that  the  Commissioners  in 
tended  to  set  aside  all  rules  of  law  and  equity. 
Supposing  the  above  words  that  were  added  to  the 
(ith  rule  had  been  in  the  section  of  an  Act  of  Par- 
liament, what  would  have  been  the  effect  of  it?    It 
would  amount  to  a  declaration  that  the  Commis- 
sioners were  to  be  the  persons  to  declare  who  was 
entitled  to  the  compensation  money,  but  that  after 
their  award  the  monies  were  to  be  subject  to  all  the 
equities  that  might  affect  them  in  the  hands  of  the 
persons  to  whom  they  were  awarded.   No  doubt  the 
object  of  this  rule  was  for  the  guidance  of  the  Com- 
missioners when  they  had  proper  materials  before 
them  ;  but  it  cannot  be  said  that  the  effect  of  it  was 
to  conclude  the  matter  before  them  in  all  other 
cases,  as,  for  instance,  here,  where  the  trustee,  upon 
making  his  claim,  did  not  mention  the  rights  of  his 
cestui  que  trusts  before  tEe  Commissioners*    Apart 
from  the  effect  of  tbi»  rule  we  must  consider  .the 
effect  of  section  10,  of  the  second  Act,  (5  &  6  W. 
4,  c.  45,)  which  provides  that  nothing  therein  shall 
«  prevent  or  prejudice  any  person  or  persons  from- 
prosecuting  such  claim  against  the  person  or  per- 
sons to  whom  payment  shall  have  been  made  by  the 
Commissioners  as  aforesaid,  under  the  provisions 
of  this  Act,"  and  which  must  apply  to  cases  of  this 
nature.     This  proviso,  (and  1  read  it  as  applicable 
to  the  provisions  of  both   Acts,)  clearly  contem- 
plated, not  claims  that  <;oold  not  have  l>een  brought 
under  the  notice  of  the  Commissioners,  bat  claims 
that  might  have  been  submitted  to  their  adjudica* 
tion,  and  that,  but  for  the  operation  of  that-  provi- 
sion,  might  ■  be  eonsidered  as  concluded ;  and  it 
therefore  saves  the  right  which  any  person  might 
have  asserted  against  the  person   in  possession  of 
this  compensation  money,  if  he  had*  come  by  it  in 
any  other  way  than  this  ;  that  is  to  say,  that  he 
should  not  be  barred  from  proceeding  to  enforce 
his  ri^  hts  any  more  than  he  would  if  the  owner  of 
the  slave  estate  had  sold  it  himself,  and  thus  ob- 
tained the  purchase  money.     Taking  that  view  of 


this  case,  as  to  the  law  and  construction  of  these 
Acts,  and  considering  the  natural  justice  of  the 
thing,  and  that  the  owner  of  this  estate  was  bound 
in  conscience  to  have  received  this  money  subject 
to  the  charges  existing  against  the  estate,  and  taking 
an  equitable  view  of  the  entire  case,  and  consider- 
ing that  Gray  was  clearly  owner  of  an  estate  liable 
to  the  payment  of  this  charge,  and  that  being  so  his 
writes  to  Mr.  M^Rean  the  letter  alluded  to,  makes 
his  claim  as  owner  of  the  estate,  and  gets  this 
compensation  money,  which  must  be  considered  as 
representing  the  corpus  of  (he  estate,  is  it  to  be  said 
that,    under  these  circumstances,    the  petitioners 
have  lost  their  rights,  and  that  Mt*.  Ghray  is  to  b^ 
allowed  to  put  this  money  in  his  pocket,  discharged 
from  their  claims?     I  should  require  very  strong 
language,  indeed,  to  lead  me  to  such  a  concltision. 
As  to  the  authorities  cited  in  Hill  v.  Rearcfon,  as 
well  when  it  was  before  the  Vice  Chancellor  as 
when  the  Lord  Chancellor  came  to  consider  it,  it 
was  admitted  that  in  some  cases  -the  court  had  the 
power  of  laying  hold  of  this  money ;  and  in  page  6^29 
Lord  Eldon  says,  <<  I  c  tn  fancy  one  hundred  cases 
in  which  the  decision  of  the  Commissioners  would' 
not  only  not  be    a   bar  to  the   person  claiming 
equitable  rights,  but  would  even  operate  in  sdpport 
^nd  in  furtherance  of  them.     The  decision  of  i\\e 
Commissioners  or  of  the  Privy  Council,  in  favour 
of  a  person  claiming  as  an  executor  or  trustee,  could 
never  preclude  those  who  claimed  to  be  his  reatni 
que  trust  from  coming  here  to  assert  their 'rights.*' 
He  thus  shows  that  such  a  demand  is  to  be  regarded 
as  an  adverse  claim,  not  closed  by  the  decision  of 
the  Commissioners  ;  and  in  page  691,  he  says : — 
*'  The  first  qneiKion  is,  whether  an  award  made  in 
favour  oT  A  B  by  the  Commissioners  acting  under 
the  conventions  between  France  and  this  country, 
is  not  only  to  be  conclusive,  as  between  the  sub- 
jects of  this  country  and  the  French  Government, 
but  is  also  to  destroy  all  demands  in  equity  which 
these  persons  might  have  against  A  B,  if  he  had 
received  the  money  otherwise  than  through   the 
channel  of  such  award.     My  opinion  is,  that  the 
conventions  and   Act  of  Parliament  have  no  such  ' 
effect."     As  I  have  already  observed,  if  this  sum  of' 
money  had  come  to  the  possession  of  the  respon- 
dent in  any  other  way  than  through  the  award  of 
these  Commissioners,  the  petitioner's  demand  could 
not  be  resisted,  and,  therefore,  the  question  is,  whe- 
these  rules  and  Acts  of  Parliament  have  the  eflbet ' 
of  barring  such  claim.     Perhaps  the  case  of  the 
French  Compensation  Commissioners  was  a  stronger 
one  than  the  present,  for  in  that  ca^e  the  property 
was,  as  it  were,  lost  to  every  one,  who  had  been  enti- 
tled to  it,  whereas,  in  the  present  case,  it  was  not  at 
any  period  lost  to  any  one.     So  far  the  case  may 
be  considered  as  more  favourable  to  the  righu  of 
the  petitioners  than  the  other  case;  but  besides 
this,  there  is  nothing  in  the  rules  or  Act  of  Parlia- 
ment to  exclude  the  rights  of  these  parties,  or  enable 
Gray  to  hold  the  property  discharged  of  this  claim. 
The Earloi  Clarendon  v. Barham,{\  Y. &  C.  688,) 
is  a  strong  case  upon  this  subject,  although  there 
was  some  distinction  between  it  and  the  present  case. 
The  facts  were  as  follows ; — [His  Lordship  stafed 
the  facts  of  the  case.]     The  Vice- Chancellor  says 
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in  page  703 :  *^  He  might  probably  have  been  re- 
«|U]red  by  any  of  th#  incumbrancers  to  take  posses- 
sion as  an  incumbrancer,  or  to  devote  the  rents  and 
produce  of  the  property,  or  to  allow  them  to  be  de- 
voted, to  the  direct  discharge  of  the  incumbrances ; 
but  such  a  requisition  was  never  made,  and  I  am 
not  prepared  to  say  that  he  either  intended^  or  was 
placed  in  a  position  in  which  by  contract  or  duty 
he  was  bound  to  apply  any  portion  of  what  he  re- 
ceived from  the  property  for  crops  or  annual  pro- 
fits towards  the  liquidation  of  bis  own  or  any  other 
incumbrance  upon  it/'     This  is  strong  language, 
showing  that  the  mere  fact  of  his  being  an  owner 
was  not  sufficient  of  itself  to  discharge  bim  from 
this  liability.;   but  Gray  was  quite  in  a  different 
position  as  to  bis  possession  of  the  property.     In 
page  705  he  says :  <<  If  the  compensation  money  ia 
respect  of  the  Mesopotamia  slaves,  subjected  with 
the  estate  to  the  charges  executed  by  the  settle- 
ment, had  been  received  by  Mr.  J.  F.  Barham^  it 
would,  I  think,  as  between  his  £10,000  and  the 
other  of  those  charges,  have  been  incumbent  on 
him  to  apply,  it  in  reduction  of  the  capital  of  his 
£10,000.     It  represented  part  of  the  corpus  of  the 
property  chfurged."     In  that  case  J.  F.  Barbara 
was  owner ;.  but,  as  to  this  compensation  money,  it 
was  held,  that  he  was  liable  to  pay  the  sum  charged 
upon  the  lands  out  of  it,  as  representing  the  carpus 
of  the  estate ;  therefore  that  case  must  be  consi- 
dered as  going  farther  than  the  present  one,  for  we 
have  here  the  respondent  in  possession  of  the  es- 
tate under  a  contract  of  his  own  creation,  by  which 
he  agreed  to  apply  the  rents  and  profits  in  a  cer- 
tain manner,  an  element  that  did  not  exist  in  the 
case  cited ;  but-still  he  was  held  liable  so  far  as 
the  compensation  money  went.     That  case,  there- 
fore, carried  the  principle  even  farther  than  it  is 
sought  to  be  applied  in  the  present  case ;  and  un- 
der these  circumstances,  considering  the  nature  of 
Mr.  Gray's  possession,  it  cannot  be  said  that  he 
holds  this  estate  adversely  to  the  rights  of  the  pe- 
titioner.    I   musty  therefore,  grant  the  prayer  of 
the  petition,  as  I  consider  that  this  compensation 
money  should  be  applied  as  if.  it  consisted  of  the 
rents  and  profits  of  the  estate^ 

Decree  for  pelitiover. 


ROLLS  COURT. 

[Reported  by  R.  W.  Gamble,  Esq.  Barrister-at  Law.] 

Newcombb  ».  The  Dublin  and  Wick  low  Rail- 
way CoMPANT — Nov.  28,  30,  1854. 

Railway^^  Trespais-^lwjunetum —  Compensation  - 
Railways  Clauses  Consolidation  Act. 

A  railway  company  entered  upon  certain,  lands, 
without  giving  previous  notice  to  the  oceupjer 
holding  under  a  lease,  and  without  his  consent,  but 
having  agreed  with  the  owner  of  the  landsf  and 
they  deepened  a  drain  thereon,  which  had  been  in 
connection  with  the  railway,  but  was  not  marked 
on  their  plans,  but  which  was  necessary  for  the 
maintenance  of  the  railway,  and  was  executed  with 
us  little  injury  as  possible.  The  occupier  pre- 
se f tied  a  petition,  pray ir^f  an  injunction  to  restrain 


the  company  from  committing  wnste,  and  from 
keeping  the  drain  open,  or  keeping  possession  of 
the  premises.  Held,  that  the  court  ought  never  to 
interfere  to  restrain  a  co-party  by  injunction  from 
doing  a  thifig  which  has  been  already  done  ;  that 
if  a  company  enter  upon  lands  without  giving  the 
requisite  notice,  where  notice  is  required,  thepro' 
per  course  is  to  proceed  at  law  for  the  trespass,  as 
this  court  cannot  in  such  a  case  properly  estimite 
the  amount  of  damages. 

The  motion  was  directed  to  stand  over,  to  enable  the 
petitioner  to  bring  an  action  oftrespass^rst,  to  es* 
tahlish  that  the  entry  of  the  compqny  on  the  lands 
without  notice  was  not  warranted  by  any  statute, 
and  secondly,  to  ascertain  the  amount  of  damages. 

Quaere,  whether  a  company  intending  to  execute  any 
of  the  works  mentioned  in  the  Moth  section  of  the 
jRailways  Clauses  Consolidation  Acts,  when  such 
works  are  not  set  out  in  the  plans,  can,  for  this 
purpose,  enter  upon  lands  not  on  the  plans,  with' 
out  giving  previous  notice  to  the  occupier  of  the 
lands. 

A  CAUSE  PETITION  had  been  filed  in  this  case  under 
the  Chancery  Regulation' Act  by  R.  J.  Newcombe, 
against  the  Dublin  and  Wicklow  Railway  Com- 
pany, praying  that  the  company  might  be  restrained 
by  injunction  from  continuing  to  commit  further 
waste  on  the  petitioner's  premises,  and  from  cont  • 
nuing  to  keep  open  a  certain  dyke  or  trench  cut 
across  petitioner's  avenue,  and  from  continuing  to 
retain  possession  of  said  premises,  or  from  keeping 
any  stones,  soil,  or  earth  thereon.     The  atfiduvii 
of  petitioner  stated  that  he  was  in  occupation  a^ 
tenant  of  certain  premises  called  Eilenville  in  the 
County  Dublin,  under  an  agreement  for  a  lease  at 
£105  per  annum,  for  a  term  of  which  70  years  were 
unexpired,  which  rent  had  been  since  abated  to  £(>U 
per  annum.   A  portion  of  the  line  of  the  Dublin  and 
Wicklow   Railfi'ay   Company  between  Kingstown 
and  Dalkey  intersected  the  said  premises.     The 
powecs  for  making  this  line  were  originally  vested 
in  the  Dublin  and  Kingstown  Railway  Company, 
under  these  powers  were  afterwards   transterreU 
by  the  9th  &  1 0th  Victoria,  chapter  ccviii.,  to  the 
Dublin  and   Wicklow  Railway   Company.      The 
provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Railway  Clauses  Consolidation  Act, 
1845,  were  incorporated  with  the  Kingstown  &  Bray 
extension  Railway  Act*    The  Dublin  and  Wicklow 
Railway  Company  proceeded  to  make  the  line,  and 
deposited  the  necessary  maps  and  schedules  pursu- 
ant to  the  Railway  Act  (Ireland),  1851,  and  the 
inteisection  of  the  petitioner's  lands  appeared  on 
said  maps.    Joseph  Fishbourne  was  appointed  by 
the  Compavy  as  arbitrator  between  the  Company 
and  the  several  owners  of  the  lands  through  which 
the  railway  passed,  and  he.  made  his  draft  award 
finding,  the  petitioner  entitled  to  the  sum  of  £25  as 
conpensatioD  for  the  lands  taken  from  bim  by  the 
Company.    The  draft  award  was  lodged  in  July» 
1854,  but  no  final  award  was  lodged,  and  the  Com- 
pany, on  the  2nd  of  November^  1854^  entered  upon 
the  petitioner's  lands  without  his  consent,  and  com- 
mitted waste  by  cutting  a  trench  ab  right  angles  with 
the  line  of  railway,  and  across  the. petitioner's  ave- 
nue that  leads  from  iiis  dwelling-house.  This  trench 
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uas  not  specified  in  the  maps,  nor  made  the  subject 
of  compensation.  The  company  claimed  a  right  to 
make  the  trench  under  the  provisione  of  the  Railway 
Clauses  Consolidation  Act,  1845,  but  they  did  not 
serve  any  notice  of  their  intention  to  use  the  pre- 
mises for  any  of  the  purjios'es  permitted  by  this  Act. 
The  Company  had  already  cut  the  trench  400  feet 
in  length,  and  were  continuing  il,  and  were  throw- 
ing up  the  spoil-banks  on  the  land  at  eadi  side.  On 
the  8th  of  November  the  petitioner  served  a  notice 
on  the  Company,  calling  on  them  to  say  by  what 
authority  th«y  entered  the  lands,  and  were  commtt- 
ting  the  waste,  and  whether  they  were  prepared  to 
compensate  petitioner  for  same,  and,  if  so,  to  what 
amount.  In  answer  to  that  the  Company,  by  their 
fiolicif  or,  made  a  verbal  offer  of  £5  as  compensation. 
The  affidavit  of  the  Company's  engineer  stated  that 
in  execution  of  the  works  of  the  railway  between 
Kingstown  and  Dalkey>  it  was  necessary  to  change 
the  level  by  deepening  the  cutting  adjoining  the 
petitioner's  lands ;  that,  previous  to  this  alteration, 
the  water  in  the  cutting  adjoining  these  lands  had 
been  carried  off  by  a  drain  constructed  by  the  Dub- 
lin and  Kingstown  Railway  Company  through  the 
petitioner's  lands ;  that  in  consequence  of  this  alte- 
ration it  became  necessary  also  to  alter  the  level  of 
this  drain,  and  to  reconstruct  it  at  a  lower  level,  so 
as  to  carry  otf  the  water  from  the  cutting  so  deep- 
ened ;  that  an  arrangement  had  been  made  with  a 
Mr.  John  Swansea,  on  behalf  of  the  owners  of  the 
lands,  for  liberty  to  enter  them  to  make  these  drains, 
but  that  no  liberty  was  obtained  from  the  petitioner, 
as  he  was  supposed  to  be  tenant  from  year  to  year  ; 
that  in  the  oonstruction  of  these  works  as  little  da- 
mage as  could  be  was  done,  and  only  such  as  was 
absolutely  necessary  for  the  construction  and  main- 
tenance of  the  railway,  and  that  the  company  were 
at  all  times  ready  to  make  compensation  for  all  da- 
mage actually  done  ;  that  the  sum  of  £5  was  more 
than  sufficient.  There  was  also  an  affidavit  of  Mr. 
Swansea,  showing  that  the  matter  was  in  doubt 
whether  petitioner  held  under  an  agreement  for  a 
lease  or  as  tenant  from  year  to  year,  and  that  be, 
on  the  part  of  the  owners,  had  given  liberty  to  the 
company  to  enter  the  lands  for  the  purpose.  The 
petitioner's  affidavit  stated  that  he  had  used  every 
means,  in  the  first  instance,  to  prevent  the  company 
from  proceeding  with  the  works,  and  had  locked  his 
gate,  when  they  knocked  down  their  own  boundary 
wall,  and  proceeded ;  and  that  he  subsequently  ap- 
plied to  the  police,  when  he  found  he  could  not  pre- 
vent them  fro  n  proceeding  with  the  work. 

Hughes,  Q-C^  (with  him  O'Hagan^  QC^)  moved 
the  petition,  which  prayed  that  the  company  should 
be  stayed  by  ir\|nnction  of  the  court  from  continu- 
ing to  commit  any  further  waste,  and  from  coDti- 
iiuing  to  keep  open  the  trench  cut  across  the  peti- 
tioner's avenue,  and  from  continuing  to  retain 
possession  of  the  premises  so  entered  on,  and  from 
keeping  the  spoil  stones  and  earth  upon  the  peti- 
tioner's ground.  The  works  in  the  execution  of 
which  the  injury  has  been  done  to  tb#  petitioner, 
are  not  on  the  Company's  plans,  and  we  therefore 
say  that  the  Company  were  not  aurborised  to  exe- 
cute them  without  giving  notice  to  the  petitioner. 
Tbey  pretended  that  they  were  entitled  to  make  the 


trench  for  temporary  purposes,  but  then  they  should 
have  served  notice ;  they  had  no  right  under  the 
Act  to  enter  to  make  this  drain,  and  should  be  re- 
strained by  injunction.     The  16th  sec  of  the  Rail- 
way Clauses  Consolidation  Act  only  gives  a  right 
to  make  certain  works,  but  not  to  enter  on  the  lands ; 
the  right  to  enter  or  take  the  lands  was  given  by 
subsequent  sections,  and  in  every  case  a  notice  to 
the  owner  was  required.     The  provisions  of  the 
Land  Clauses  Consolidation  Act,  except  the  16th 
and  17th  sections,  were  not  applicable. 
Z>e£ijy,  Q.C,  appeared  for  the  Company. 
«S.  Ferguson  followed   on  the  same  side,  and 
submitted   that   an   injunction  could  not  issue  in 
this  case,   because  every  thing  which   the   Com- 
pany intended   to  do  on    the  lands  had   already 
been  done — Fouks  v.  WiltSy  (6  Hare,  199)  ;  Veere 
V.  Guest,  (I   My.  &  Cr.  516);  Blakmore  v.  Gln^ 
morganshire  Canal  Company,  (1  My.  &   K.  182) ; 
Coulson  V.  WhUe,  (3  Atk.  *2I.)     The  rule  is,  that 
every  common  trespass  is  not  a  foundation  for  an 
injunction  from  the  court  when  it  is  only  contingent 
and  temporary  ;  but  when  it  continues  so  long  as  to 
be  a  nuisance,  the  court  will  interfere  by  injunction 
to  restrain  the  person  from  continuing  it.  Moreover,- 
the  Company  were  entitled  to  enter  on  the  lands 
and  make  this  drain  without  serving  any  notice,  and 
they  have  not  outstripped  the  provisions  of  the  Act. 
The  16th  section  of  the  Railways  Clauses  Consoli- 
dation Act  provides,  that,  subject  to  the  provisions 
and  restrictions  in  that  Act  or  the  special  Act,  or 
any  Act  incorporated  therewith,  it  shall  be  lawful 
for  the  Company,  for  the  purpose  of  constructing 
the  railway  or  the  accommodation  works  con ne 'ted 
therewith,  hereinafter  mentioned,  to  execute  any  of 
the  following  works."     Then  follows  a   provision 
that  the  Company   may   make  all  descriptions  of 
works  "  within  the  lands  described  in  their  plans, 
or  mentioned  in  their  books  of  reference  or  any  cor- 
rection thereof;"  then  is  given  a  power  to  alt^r  the 
course  of  any  rivers  (not  navigable),  brooks,  streams 
or  other  waters,  then  *«  that  they  may  make  drains 
and  conduits,  into,  through,  or  under  any  lands  ad- 
joining the  railway,  for  the  purpose  of  conveying 
water  from  or  to  the  railway."     Then  follows  a 
clause  as  to  houses  and  offices,  and  then  that  **  they 
may  from  time  to  time  alter,  repair,  or  discontinue 
the  before-mentioned  works  or  any  of  them,  and 
substitute  others  in  their  stead,  and  they  may  do  all 
other  acts  necessary  for  making,  maintaining,  alter- 
ing or  repairing  and  using  the  railway  :    provided 
always,  that  in  the  exercise  of  the  power  by  this  or 
the  special  Act  granted,  the  company  shall  do  as 
little  damage  as  can  be,  and  shall  make  full  satis- 
faction in  manner  herein,  and  in  the  special  Act  and 
any  Act  incorporated  therewith  provided,  to  all 
parties  interested,  for  all  damages  by  them  sus- 
tained by  reason  of  the  exercise  of  such  powers." 
When  the  company,  therefore,  found  it  necessary 
for  the  purposes  of  the  railway  \o  lower  the  drain, 
they  clearly  had  power  to  do  so  under  the  section. 
As  to  the  drain  itself  injuring  the  land,  it  is  impos- 
sible but  that  a  deeper  drain  must  be  of  more  ser- 
vice to  the  land  than  a  shallowei  one.     This  being 
a  work  necessary  for  the  railway,  the  court  will  not 
grant  an  iiijuiicliou  to  stay  it — Tnwtr  and  oifutis 
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▼.  Eastern  Counties  RaUnuny  Company^  (3  Rail. 
Cas.  374.)  In  that  case  the  Lord  Chaooellor  says, 
that  ^  Although  io  the  latter  cases  the  jiHisdiction 
has  been  acknowledged  and  aometinies  exercised, 
both  where  the  nuisance  was  of  a  public  and  where 
it  was  of  a  private  natttre,  the  injunction  has  been 
to  restrain,  to  prohibit,  not  to  abate,  to  prevent  ir- 
reparable mischief,  not  to  undo  what  has  been 
done."  And  further  on  itt  his  judgment,  at  page 
188,  he  says:  ^  Lord  Hardwicke  said  he  had  never 
known  an  order  to  pull  down  made  on  motion,  and 
but  rarely  by  decree,  and  Lord  Thurlow  in  ano- 
ther case,  though  pressed  by  the  order  made  by 
himself  in  Robineon  v.  Lord  Bifvony  and  urged  to 
direct  that  a  ditch  should  be  Sled  up,  a»  well  as 
the  further  digging  restrained,  would  only  grant 
the  prohibitory  part  of  the  motion,  and  refused  the 
ordering  part.''  Let  us  now  consider  whether,  un- 
der the  ddrd  section  of  the  Railway  Clauses  Con- 
solidation Act.  the  company  waa  bound  to  give 
notice.  This  section  enacts  that  if  such  lauds  are 
required  for  certain  purposes  therein  enumerated, 
the  company  shall,  before  entering  thereon,  give 
three  weeks'  notice  in  writing  to  the  ownen^  and 
occupiers;  but  the  present  case  is  not  included 
among  these  purposes.  The  section  then  goes  on : 
*'  that  in  case  the  said  lands  are  required  for  any 
of  the  other  purposes  hereinbefore  mentioned,  the 
company  shall  (except  in  the  casea  aforesaid)  give 
ten  days'  like  notice  thereof,  and  the  company  shall 
in  such  notices  ^respectively  state  the  substance  of 
the  provisions  hereinafter  contained  respecting  the 
right  of  such  owner  or  occupier  to  require  the  com- 
pany to  purchase  any  such  lands,  or  to  receive  com^ 
pensation  for  the  temporary  occupation  thereof  as 
the  case  may  be.*  Neither  of  the  notices  required 
by  this  section  apply  to  the  execution  of  any  power 
in  the  construction  of  the  railway*  The  three 
weeks'  notice  there  mentioned  only  applies  to  those 
cases  of  land  required  for  spoil  banks,  &c.,  men- 
tioned in  the  preceding  part  of  the  same  section, 
and  the  ten  days'  notice  only  applies  to  the  tempo- 
rary occupation  of  lands  near  the  railway  during 
the  eonstrnction  thereof,  to  which  the  30th  and 
subsequent  sections  apply.  And  this  notice  is  not 
required  for  works  done  under  the  16th  section ; 
this  is  the  section  under  the  provisions  of  which 
we  say  that  these  works  were  executed,  and  the 
only  restriction  imposed  upon  the  company  is,  that 
they  are  bound  to  execute  the  works  without  doing 
any  unnecessary  damage,  and  to  make  compensa- 
tion. The  framework  of  the  Railway  Clauses  Con- 
solidation Act  is  this,  the  first  class  of  powers  given 
to  the  company  commenced  at  section  6,  and  all 
the  sections  from  this  to  section  30  are  conversant 
about  the  construction  of  the  railway,  and  works 
connected  therewith.  In  tiie  sections  from  section 
6  down  to  section  16  certain  directions  are  given 
about  the  constructiou  of  the  railway  itself;  then 
the  16th  section  and  subsequent  ones  deal  with 
works  connected  with  or  necessary  for  the  railway, 
the  prior  sections  refer  to  the  making  of  certain  sta- 
tions, &Cn  and  notice  is  required  to  be  given  of  their 
completion,  and  of  liberty  to  inspect  them.  Then 
for  the  works  permitted  to  be  done  under  the  sec- 
tions from  16  to  30,  under  which  the  works  come 


that  have  been  done  in  this  case,  no  notice  is  re- 
quired to  be  given  by  the  company,  except  in  sec- 
tion 18  they  are  required  to  give  forty -eight  hours' 
notice  when  the  supply  of  gas  or  water  is  cut  off. 
The  sections  from  30  to  45  relate  to  the  temporary 
occupation  of  lands  for  spoil  banks,  ftc,  near  the 
railway  during  its  construction,  and  with  regard  to 
these  notice  is  required ;  but  the  works  in  this  case 
are  not  included  under  these  sections.  It  is  by  the 
ddrd  section  that  this  notice  is  required ;  but  such 
lands  in  the  first  part  of  the  section  applies  only  to 
the  cases  mentioned  in  that  section,  and  the  words 
"  smd  lands  required  for  any  other  purposes  here- 
inbefore mentioned"  refer  only  to  the  lands  re- 
quired for  the  purposes  mentioned  in  the  32nd  sec- 
tion, viz,  lands  taken  for  spoil  banks  and  materials, 
and,  not  as  contended  for,  both  to  the  cases  in 
the  16th  and  30th  sections.  These  words  must 
be  referred  only  to  those  cases  about  which  all 
these  sections  from-  the  30th  are  conversant ;  the 
word  *'said"  must  be  referred  to  the  preamble 
which  precedes  the  30th  section — «♦  With  respect 
tathe  temporary  occupation  of  lands  near  the  rail- 
Way  during  the  construction  thereof."  The  last 
words  of  the  section  then  conclusively  show  that 
this  is  the  proper  construction,  for  they  require 
"  that  the  company  shall  in  such  notices  respec- 
tively state  the  substance  of  the  provisions  herein- 
afWr  contained  respecting  the  right  of  such  owner 
or  occupier  to  require  the  company  to  purchase 
any  sucb  lands,  or  to  receive  compensation  for  the 
temporary  occupation  thereof  as  the  case  may  be." 
This  power  is  given  by  the  42nd  section  in  all  cases 
where  the  company  enter  on  the  lands  for  the  pur- 
poses mentioned  in  these  sections.  The  43rd  sec- 
tion tlien  provides  that  the  company  shall  pay  com- 
pensation for  the  lands  so  temporarily  occupied,  by 
paying  for  the  crops  and  damage  within  a  month, 
and  paying  a  rent  half-yearly  during  the  occupa- 
tion ;  this  plainly  implies  that  these  sections  apply 
only  to  lands  thus  occupied  during  the  construc- 
tion of  the  railway.  The  powers  given  by  the 
16th  section  are  general  for  the  making  of  any 
necessary  works,  and  the  company  are  not  confined 
to  the  lands  actually  required  for  the  railway,  nor 
are  they  restricted  to  temporary  occupation  during 
the  construction  of  the  line.  This  is  a  drain  ne- 
cessary for  the  proper  upholding  of  the  line,  and 
they  have  a  perfect  right  to  go  in  and  clean  it  or 
alter  it  without  giving  any  notice — they  are  only 
required  to  do  as  little  damage  as  they  can ;  if 
there  was  a  trespass  by  going  on  to  the  other 
lands  it  is  most  trivial,  and  is  covered  by  the  £5 
offered  by  the  company. 

Mastbb  of  thb  Rolls — From  the  map  fur- 
nished in  this  case,  and  from  a  knowledge  of  the 
locality,  it  is  evident  that  when  the  level  of  the 
railway  between  Kingstown  and  Dalkey  had  to  be 
lowered  in  order  to  meet  the  continuation  of  the 
line  to  Bray,  the  drain  which  had  been  made  for 
draining  the  line  at  the  higher  level  was  of  no  use ; 
it  is  evident  alto  that  there  must  be  a  drain  some- 
where to  drain  the  line ;  it  is  clear  aUo  that  the 
company  were  entitled,  under  the  Railway  Ciau»es 
Consolidation  Act,  to  make  or  alter  this  drain,  riie 
16ih  section,  under  which  this  power  is  given,  says 
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nothing  about  notice.  The  dOth  and  subsequent 
sections  provide  for  compensation  for  the  tempo- 
rary occupation  of  lands ;  but  where,  as  here,  the 
drain  is  one  necessary  to  be  made  under  the  16th 
section,  the  only  question  is,  whether  it  should  be 
made  after  notice,  or  whether  they  could  make  it 
without  giving  notice ;  but  in  the  end  it  resolves 
itself  into  a  question  of  compensation,  for  a  Court 
of  Ek^uity  will  not  compel  a  company  to  replace  an 
old  drain  which  they  have  already  taken  away,  and 
in  the  place  of  which  they  have  made  another;  the 
only  thing  the  company  could  do  is,  to  fill  up  the 
drain  which  they  have  made.  Sometimes  the  court 
employs  an  engineer  to  see  if  the  drain  made  could 
be  properly  closed  ;  but  the  court  never  grants  an 
injunction  to  restrain  a  party  from  doing  a  thing 
which  they  have  already  done.  It  has  been  con- 
tended that  the  Srd  section  of  the  Lands  Clauses 
Consolidation  Act  has  been  repealed  by  the  Railway 
Clauses  Consolidation  Act.  But  that  has  nothing  to 
do  with  the  present  case.  <*  The  purchasing  and  tak* 
ing  of  lands'*  has  a  technical  meaning  in  the  Act,  and 
does  not  apply  to  the  entry  on  lands  for  an  easement. 
If  the  construction  of  the  16th  sec.  is  as  contended 
for  by  the  petitioner,  an  action  of  trespass  would 
lie,  and  then  he  should  not  come  for  relief  to  a 
court  which  from  its  very  construction  could  not 
properly  ascertain  the  amount  of  compensation.  I 
will  not  direct  an  issue  in  this  case ;  if  I  did  so, 
and  the  petitioner  got  less  than  £5  compensation, 
he  would  have  to  pay  the  costs  of  these  unneces  • 
sary  and  ill-advised  proceedings.  This  motion 
must  stand  over ;  for  I  cannot  grant  a  mandatory  in- 
junction when  the  company  Hiay  have  filled  up  the 
entire  trench,  or  may  be  in  the  act  of  doing  it. 
The  course  adopted  in  England  is,  that  if  the  com- 
pany omit  to  serve  the  necessary  notice,  (and  that 
there  is  no  opposition  to  their  entering  on  the  land,) 
and  afterwards  a  dispute  arises  as  to  the  amount  of 
compensation,  the  company  must  bring  into  court 
the  amount  which  they  offer.  I  do  not  offer  any 
opinion  as  to  whether  the  16th  section  is  governed 
by  the  SSrd  section.  According  to  the  practice  in 
England,  I  will  direct  the  money  to  be  brought 
into  court,  and  the  respondents  may  make  any 
offer  pending  the  suit,  and  if  a  less  amount  of 
compensation  is  given,  it  will  save  them  from 
subsequent  costs.  If  this  sum  is  now  lodged 
in  court,  and  the  plaintiff  accepts  it  in  full  for 
all  damages,  he  may  save  the  costs ;  but  if  he 
goes  on  after  this,  he  does  so  at  the  peril  of  costs. 
I  consider  it  improper  to  bring  petitions  in  this 
court  for  paltry  sums  of  this  kind,  even  though  it 
should  be  successful,  and  I  think  that  1  should  in 
any  case  make  both  parties  pay  their  own  costs, 
and  then  the  plaintiff  will  have  no  benefit  from  the 
suit. 

Nov*  30. — The  following  order  was  made  : 
The  petitioner  in  thi«  matter,  insisting  by  bis 
counsel  that  the  entry  of  the  resjiondents  on 
the  lands  of  Edenville  to  make  the  drain  in 
the  petition  and  afHdavits  mentioned  was  con- 
trary to  the  provisions  of  the  Railway  Clauses 
Consolidation  Act,  and  was  not  warranted  by 
the  provisions  of  thai  or  any  other  statute,  no 
previous  notice  having  Itcn  given  by  the  re- 


spondents to  the  petitioner,  and  the  petitioner 
insfstiog  that  be  has  sustained  damage,  and  is 
entitled  to  compensation  from  the  respondents 
to  the  amount  of  £20  at  the  least,  and  the  re- 
spondents insisting  by  their  counsel  that  they 
were  entitled  under  the  provisions  of  the  said 
Railway  Clauses  Consolidation  Act  to  enter 
upon  the  lands  of  Edenville  without  serving 
any  notice  on  the  petitioner,  and  further  Id- 
sisting  that  any  damage  which  the  petitioner 
has  sustained  does  not  exceed  £5,  which  the 
said  respondents  have  always  been  and  are 
ready  to  pay  to  the  petitioner,  and  the  peti- 
tioner by  his  counsel  dedinipg  to  accept  the 
same ;  let  the  motion  stand  ov^r  to  enable 
the  petitioner,  if  so  advised,  to  bring  an  ao« 
tion  of  trespass  against  the  said  respondents  to 
establish — first,  that  the  entry  of  the  respon- 
ent  on  the  lands  of  Edenville  was  not  war- 
ranted by  said  statute,  or  by  any  other  sta- 
tute ;  and,  secondly,  to  establish  the  amount 
of  damages  to  which  he,  the  petitioner,  may 
be  entitled,  and  the  court  doth  reserve  fur- 
ther order  and  the  question  of  costs. 

[An  action  at  law  was  subsequently  brought  in  this 
case  for  entering  plaintiff's  close,  and  cutting  a 
drain  across  his  avenue  without  making  sufficient 
provision  for  carrying  off  the  water,  and  for  there- 
by intercepting  the  communication  between  the 
plaintiff's  bouse  and  the  road,  an^  for  depositing 
spoil  upon  and  otherwise  injuring  the  surface  of 
plaintiff's  lands,  and  for  substituting  this  drain  for 
another  drain  that  was  beneficial  to  plaintifi^'s  lands, 
and  for  remaining  in  possession  of  said  plaintiff's 
lawn  for  upwards  of  six  weeks  while  making  said 
!  drain,  and  in  order  to  enable  them  to  complete  a 
'  portion  of  their  line  of  railway,  and  that  the  de- 
I  fendants  did  not,  previous  to  their  said  entry,  give 
notice  in  writing  of  their  intention  so  to  enter  to 
the  plaintiff,  who  was  occupier  of  said  lands,  where- 
by the  plaintiff  was  deprived  of  the  use  of  his  dwell- 
ing-house, and  suffered  damage.  The  defendants 
pleaded  that  they  had  paid  into  court  the  sum  of 
£10,  which  they  alleged  was  sufidcient  compensa- 
tion for  the  damage ;  but  did  not  plead  that  they 
had  a  right  to  enter  without  notice.  The  issues 
were  settled  before  Chief  Justice  Monahan,  and 
the  only  issue  left  to  the  jury  was,  whether  the  £10 
was  sufficient  compensation  for  the  damage.  The 
jury  found  for  plaintiff  £60  damages,  in  addition  to 
the  £10  lodged,  and  then  the  following  consent  was 
entered  into,  and  made  a  rule  of  court :  <<  In  the 
matter  of  Ralph  J.  Newcombe,  petitioner ;  the  Dub- 
lin and  Wicklow  Railway  Company,  respondents. — 
By  consent  of  the  parties  in  this  matter,  Ralph  John 
Newcombe,  the  petitioner,  and  the  Dublin  and 
Wicklow  Railway  Company,  the  respondents,  tes- 
tified by  their  respective  solicitors  signing  hereof, 
it  is  hereby  consented  to  and  agreed  upon,  that  all 
further  proceedings  in  this  matter  shall  be  stayed, 
except  so  far  as  may  be  necessary  for  giving  effect 
to  this  consent,  and  that  the  respondents,  the  Dub- 
lin and  Wicklow  Railway  Company,  shall  pay  to 
the  petitioner  his  costs  in  this  matter,  including  the 
costs  of  this  consent,  and  of  making  same  a  rule  or 
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order  of  this  honourable  court ;  and  further,  that  it 
be  referred  to  one  of  the  Taxing  Masters  of  this 
honourable  court  to  tax  and  ascertain  the  said  costs, 
and  that  this  consent  be  received  and  made  the  rule 
or  orde^  of  this  honourable  court.  Dated  26th 
April,  1855. — William  Ca&kt,  Solicitor  for  the 
Petitioner.  Thomas  H.  Guiness,  Solicitor  for  the 
Dublin  and  Wicklow  Railway  Company."] 


Wybrants  v.  Wtbrants.— ./^e6. 1855. 

Practice — Receiver — Sale — Bents —  Tenanci/ 
under  the  court. 

Where  lands  are  let  in  Chancery  for  seven  years 
pending  the  cause^  and  the  lands  are  sold  in  the 
Incumbered  Estates  Courts  the  tenancy  does  not 
determine  till  the  Receiver  has  been  discJiarged  by 
the  Side  Bar  Order. 

Where  the  gale  days  in  the  lease  from  the  court  were 
the  Ist  cf  February  and  the  \si  of  August ^  and 
the  sale  was  on  the  6th  of  July,  and  the  convey- 
ance to  the  purchaser  was  made  on  the  26M  of 
Julyy  an  agreement  was  then  made  between  him 
and  the  tenant  to  commence  a  new  tenancy  ft  om 
the  6  th  of  July.  The  receiver  was  discharged  on 
the  2Sth  of  July^  but  having  previously  received 
from  the  tenant  the  portion  of  the  gale  up  to  the 
6th  of  July^  he  wns  directed  to  pay  this  amount 
over  to  the  purchaser. 

Certain  lands  of  Tubberdaly,  over  which  a  re- 
ceiver had  been  appointed  by  the  Court  of  Chan- 
cery, were  set  up  and  sold  in  the  Incumbered  Es- 
tates Court  on  the  6th  day  of  July,  1854,  and  on 
that  day  Mr.  William  Nesbit  was  declared  the 
purchaser.  The  purchase  money  was  paid  on  the 
20th  July,  1854,  and  the  deed  of  conveyance 
was  executed  on  the  26th  J^ily.  Fart  of  the  lands 
had  been  let  under  the  court  to  a  Mr.  Henry  Clarke, 
by  a  lease  bearing  date  the  lith  May,  1854,  to  hold 
for  seven  years  pending  the  matter,  yieldLing  and 
paying  unto  the  Master  the  yearly  rent  of  £565  by 
two  even  and  half-yearly  payments  on  the  1st  day 
of  February  and  Ist  day  of  August  in  each  and 
every  year,  and  *'  also  yielding  and  paying  unto  the 
said  Master  or  his  successors,  or  such  person  as 
should  be  appointed  receiver  or  receivers  of  the 
rents  of  the  said  premises  as  aforesaid,  a  proper- 
tionable  part  of  the  said  rent  for  and  in  respect  of 
the  period  which  shall  elapse  from  the  half-yearly 
day  of  payment  next  preceding  the  termination  of 
this  demise,  up  to  and  until  the  termination  thereof, 
such  proportion  of  rent  to  be  payable  on  the  day  of 
the  termination  of  this  demise.**  The  said  H.  Clarke 
paid  to  the  receiver  the  sum  of  £239  18s.  6d.,  as 
for  his  proportion  of  the  rents  of  these  premises 
from  the  Ist  February,  1854,  being  the  gale  day 
preceding  the  sale,  up  to  the  6th  July,  1854,  when 
Mr.  Nestitt  was  declared  the  purchaser,  and  had 
made  an  agreement  to  become  tenant  to  the  pur- 
chaser from  that  day.  The  Receiver,  on  the  8th 
February,  1855,  had  passed  his  final  account,  giv- 
ing credit  for  the  said  £239  18s.  6d.,  and  was  di- 
rected by  the  Master  to  lodge  the  same  to  the  credit 
of  the  matter  within  a  fortnight ;  and  by  a  Side 


Bar  Order  of  the  28th  July,  the  Receiver  was  dis« 
charged  off  the  lands. 

A.  Norman,  on  behalf  of  Mr.  Nesbitt,  the  pur- 
chaser, now  moved  that  the  Receiver  might  be  di- 
rected, out  of  the  sum  of  £306  ds.  lOd.,  to  pay  to 
the  said  purchaser  the  said  sum  of  £239  18s.  6d., 
being  the  proportion  of  the  gale  of  rent  of  the 
lands  to  which  Mr.  Clarke  was  tenant,  which  had 
accrued  from  the  1st  February,  1854,  to  the  day  of 
sale  on  the  6th  July,  1854.  It  is  now  settled  that 
the  purchaser  of  lauds  in  the  Incumbered  Estates 
Court  is  entitled  to  all  rents  accruing  from  the  gale 
day  prior  to  the  sale,  he  paying  interest  on  his  pur- 
chase money  from  fourteen  days  after  the  day  of 
sale.  This  practice  is  settled  by  the  certificate  of 
the  Incumbered  Estates  Court  in  the  cases  of  Hoops 
V.  Kingston,  (5  Ir.  Jur.  221,)  and  in  Walcot  v,  Con- 
don, (6  Ir.  Jur.  382)  ;  but  a  portion  of  that  rent  has 
been  received  from  the  tenant  by  the  receiver,  viz., 
that  portion  of  the  gale  which  was  accruing  from 
the  prior  gale  day,  (viz.  the  1st  Feb.)  to  the  day  of 
sale  in  July.  If  this  portion  of  the  rent  had  not 
been  paid  to  the  receiver,  the  purchaser  would  have 
been  clearly  entitled,  under  the  rule  of  the  Incum- 
bered Estates  Court,  to  have  received  it  on  the  1st 
August,  1854,  as  making  a  portion  of  the  gale  which 
fell  due  on  that  day.  In  Hoops  v.  Kingston  the 
receiver  was  directed  to  pay  back  the  money  to  the 
tenant,  but  we  submit  that  when  the  purchaser  is 
entitled  to  receive  it,  the  court  should  direct  the 
receiver  to  pay  it  to  him.  The  receiver  did  not 
exceed  his  authority  or  commit  any  error  in  receiv- 
ing the  money  from  the  tenant,  for  in  the  case  of 
Jameson  v.  Farrer,  (3  I.  E.  Rep.  513,)  an  attach- 
ment was  ordered  against  a  tenant,  on  the  applica- 
tion of  the  receiver,  for  a  portion  of  the  gale  of  rent 
accruing  up  to  the  day  of  sale  of  the  lands.  In 
Jackson  v.  Jackson,  (3  Ir.  E.  Rep.  591,)  the  Court 
of  Exchequer,  on  the  application  of  the  purchaser, 
granted  a  conditional  order  against  a  tenant  who 
had  given  up  possession,  ordering  him  to  pay  this 
portion  of  a  gale  to  the  purchaser.  The  court, 
in  the  case  of  ^Valcot  v.  Condon,  declined  to  make 
such  an  order,  but  it  is  therefore  the  more  necessary, 
when  the  money  has  been  paid  to  the  receiver,  that, 
for  the  protection  of  the  purchaser,  the  receiver 
should  be  directed  to  pay  it  over  to  him,  and  not  to 
return  it  to  the  tenant,  as  was  done  in  Hoops  v. 
Kifkgston. 

Pilkington  for  the  tenant.— The  case  o£  Jameson 
v.  Farrer  does  not  apply  ;  that  was  an  application 
by  a  receiver  against  a  tenant  under  the  court,  to 
enforce  the  payment  of  a  portion  of  a  gale  -of  rent 
up  to  the  day  of  sale,  the  rent  which  here  iias  been 
already  paid  by  the  tenant  to  the  receiver,  ihe 
question  arose  in  that  case  in  consequence  of  the 
tenant  not  having  executed  the  lease  from  the  court, 
but  he  was  held  bound  to  pay  the  apportionment 
notwithstanding.  The  case  of  Jackson  v.  Jackson 
was  to  the  same  effect,  only  that  the  application  was 
by  the  purchaser  against  the  tenant,  but  the  sale 
was  out  of  court,  and  there  was  an  agreement  that 
the  tenant  should  pay  the  purchaser,  tiie  court  only 
confirmed  the  sale.  In  Walcot  v.  Condon  the 
court  did  not  decide  this  point,  neither  does  the 
case  of  Creed  v.   Creed  rule  it,  as  that  case  only 
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decided  that  a  tenant  under  the  court  was  entitled 
to  emblements  when  pat  out  of  possession  in  the 
middle  of  a  gale.  No  question  was  raised  as  to 
apportionment,  but  if  the  purchaser  was  entitled  to 
this  portion  of  the  gale  of  rent,  he  would  have  been 
entitled  to  set  it  off  against  the  emblements.  This 
matter  was  discussed  before  Sir  William  M*Mahon 
in  the  case  of  Kvtaan  v.  Blake,  (1  Hog.  151,)  and 
he  laid  down  several  General  Rules,  one  of  which 
U  that  *<  a  purchaser  who  pays  in  his  purchase-mo- 
ney is  entitled  to  the  rents  from  the  gale  day  pre- 
vious to  the  lodgment  of  three-fourths,  if  the  pur- 
chase be  completed  within  the  current  gale  from 
the  bidding."  This  evidently  applies  to  a  current 
gale,  and  a  continuing  tenancy,  but  the  case  made 
by  the  purchaser  here  is  that  the  tenancy  deter- 
mined on  the  6th  of  July,  and  that  there  was  a  new 
tenancy  from  thence.  We'  submit  that  the  purcha- 
ser is  entitled  only  to  rents  that  fall  due  during  his 
possession  after  he  has  fully  acquired  his  right. 

Adaitf  for  the  receiver,  moved  a  notice  for  his 
discharge. 

Mastbr  of  the  Rolls. — I  think  it  is  a  mistake 
to  suppose  that  the  tenancy  determined  on  the  6th 
of  July  ;  the  tenancy  did  not  determine  till  the  28th 
of  July.     It  was  not  the  conveyance  that  determined 
the  tenancy ;  the  court  is  in  possession  until  the 
receiver  is  discharged.     The  words  **  pending  the 
cause**  in  the  lease  means  up  to  the  time  when  the 
purchaser  is  put  into  possession.     I  could  issue  an 
attachment  against  any  purchaser  who  went  into 
possession  before  the  receiver  is  discharged.     The 
side-bar  rule,  entered  up  for  that  purpose  here,  was 
not  entered  up  till  the  28th  of  July.     W  hen  the  case 
of  Walcot  v.  Condon  was  before  me,  I  ascertained 
that  the  practice  of  the  Incumbered  Estates  Court 
was  different  from  the  practice  in  this  court,  for 
there  the  purchaser  must  always  lodge,  along  with 
the  purchase-money,  a  sum  for  interest  upon  it  from 
fourteen  days  afVer  the  day  of  sale,  and  then  I  was 
of  opinion  that  when  it  was  so  lodged  with  interest 
from  the  fourteenth  day  after  the  sale,  it  should  be 
taken  as  if  lodged  upon  that  day.     A  difficulty  may 
arise  here ;  but  perhaps  it  is  only  a  nominal  one. 
The  purchaser  under  this  practice  is  entitled  to  rents 
falling  due  after  the  lodgment,  that  is,  after  he  has 
i  in  effect  lodged  the  money,  viz.  after  the  fourteenth 
I  day  from  the  day  of  sale.     Now  the  sale  here  was 
on  the  6th  of  July,  and  on  this  motion  you  have 
treated  the  tenancy  as  if  it  determined  on  that  day, 
that  is,  before  the  end  of  the  fourteen  days,  and  be- 
fore the  purchase  money  can  be  taken  ixy  be  lodged. 
If  the  y)urchaser  becomes  entitled,  and  the  tenancy 
determines  on  the  same  day,  the  tenant  is   then 
bound  to  pay  the  portion  of  rent  due  up  to  the  de- 
termination of  the  tenancy.     But  here  the  tenancy 
did  not  in  fact  determine  on  tho  6th  of  July,  but 
on  the  28th  of  July,  for  it  is  only  when  the  pur- 
chaser has  obtained  possession  of  the  estate  that 
the  jurisdiction  of  the  court  over  it  altogether  ceases, 
and  it  cannot  then  interfere  with  the  rents,  but  the 
receiver  continues  in  receipt  of  the  rents  till  the 
purchaser  is  put  into  possession,  and  when  he  is, 
the  receiver  cannot  interfere  with  the  lands.*  When 

*  See  Dobbs  on  Sales,  p.  97. 


proceedings  are  taken  in  the  Incumbered  Estates 
Court  for  the  sale  of  the  lands,  the  parties  cannoty 
pending  that  cause,  enter  the  side- bar  rale  to  dis- 
charge the  receiver,  and  the  receiver,  ap  to  the  time 
when  he  is  so  discharged,  has  a  right  to  levy  the 
rents  by  distress  upon  the  lands,  and  this  court 
would  not  be  bound  to  recognize  the  sale  in  the  Id- 
cumbered  Estates  Court  until  the  receiver  was  so 
discharged.     The  tenancy  then  continued  up  to  the 
2Bth  of  July,  and  the  tenant  would  be  liable  in  an 
action  at  law  for  rent  falling  due  on  that  day.  Then, 
as  the  purchaser  in  the  Incumbered  Estates  Court 
is  entitled  to  the  rents  accruing  from  the  prior  gsJe 
day,  I  may  direct  the  receiver  to  pay  over  so  much 
of  that  rent  as  has  beefi  received  by  him,  to  the  pur- 
chaser, who  must  abide  his  own  costs.      The  peti- 
tioner to  have  his  costs  as  costs  in  the  cause. 
The  following  order  was  made : — 
<'  Be  it  so  on  original  notice,  and  declare  the  pe- 
titioner entitled  to  his  costs  of  appearing  on 
said  original  notice,  as  part  of  his  costs  in  the 
matter,  and  let  the  said  purchaser  abide  his 
own  costs  of  said  original  motion  ;  and  be  it 
so  on  cross  notice,  and  let  Thomas  R.  Hardy 
be  likewise  at  liberty  to  deduct  out  of  his  bal- 
ance the  sum  of  £7  12s.  as  and  for  the  costs 
of  said  cross  notice  and  of  vacating  his  said 
recognizance,  and  let  said  Thomas  R.  Hardy 
have  ten  days  from  the  date  of  the  order  to 
invest  and  transfer  the  residue  of  said  balance, 
as  directed  by  the  Master's  certificate  at  foot 
of  his  said  final  account.* 


King  v.  Field. — May  8,  1855. 

Practice — Security  for  cohts. 

An  officer  in  the  navy  of  the^  EaH  India  Company 

service  will  be  required  to  give  secmriiy  for  coste. 
Henderson  moved  on  behalf  of  the  respondent  that 
the  proceedings  in  this  case  be  stayed  until  the  pe- 
titioner, who  was  described  in  the  petition  as  an 
officer  in  the  navy  of  the  East  India  Company  ser- 
vice, and  at  present  residing  in  Bombay,  do  give 
security  for  costs.  PoweU  v,  Bernard,  (1  Hog.  144) ; 
Murphy  v.  Thorpe,  (10  Ir.  L.  Rep.) 

R.  Osborne,  for  the  petitioner,  submitted  that  as 
the  respondent  had  vested  in  her  as  trustee  the  lands 
of  the  petitioner  within  the  jurisdiction,  and  received 
the  rents  of  same,  for  an  account  of  which  the  pe- 
tition was  filed  by  the  ctstui  que  trust,  the  court 
would  not  grant  the  application.  Fisher  v.  Bun- 
bury,  (S.  &  Scully,  625);  Gouran  v.  Bamelt,  (Sa. 
&  Scully,  651) ;  Long  v.  Tottenham,  (I  Ir.  C.  R. 
127) ;  Blakeney  v.  Dufaur,  (2  De  G.  Macft  G. 775.) 

The  Mastbr  or  the  Rolls  stated  he  would 
not  make  any  order  until  he  ascertained  by  whom 
the  commission  of  the  petitioner  was  signed. 

[His  Lordship  subsequently  made  the  order  in 
the  terms  of  the  notice.j 


MiNCHiN  V.  Dillon. 

Btbne  v.  DiLLON.^-Ji4n«  8,  1855. 

Receiver* — Extending  to  other  lands — Petition  un- 

der  5^6  Wm.  4,  c.  65,  and  Z  ^  A  Vic. 

c.  105-^  Costs. 

When  a  receiver  has  been  appointed  uttdtr  the  Jud^- 
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.  ment  Ads  to  pay  the,  amount  of  a  judgment  out  of 
certain  landsy  he  may  be  extended  to  other  lanae 
to  pay  the  same  judgment^  on  motion  upon  notice. 
If  a  receiver  petition  be  presented  for  this  purpose^ 
the  Taxing  Master  will  be  directed  to  tax  the  costs 
of  the  petition  as  costs  of  a  motion. 
A  PETITION  under  the  Judgment  Acti  had  been 
filed  in  this  matter  on  the  2ist  of  April,  1855,  stat- 
ing that  the  petitioner  was  the  owner  of  a  judg- 
ment of  Michaelmas  Term,  1815,  for  the  penal  sum 
of  £400,  and  that  in  1853  he  had  presented  a  peti- 
tion under  the  Judgment  Acts,  and  by  an  order  made 
in  the  cause  of  Minchin  v.  DUlony  the  receiver  ap- 
pointed in  that  cause  over  ^he  lands  of  Old  Leigh- 
Ian  and  its  subdenominations,  being  the  lands  of  the 
respondent  Francis  Dillon,  had  l^n  extended  to 
pav  the  petitioner  the  amount  due  on  foot  of  his 
judgment;  that  there  had  been  a  report  finding 
the  amount  due  to  petitioner,  and  finding  the 
priorities  of  the  several  creditors  on  the  estate, 
and  there  was  no  likelihood  of  the  petitioner 
being  paid  for  many  years  the  amount  due  to  him ; 
that  the  respondent  was  owner  of  other  lands  not 
included  in  this  cause,  over  which  another  receiver 
had  been  appointed,  but  who  was  now  discharged. 
The  petition  now  prayed  that  a  receiver  might  be  ap- 
pointed over  those  other  lands,  and  that  the  receiver 
now  over  the  lands  in  the  first^cause  be  extended  over 
these  lands  also,  upon  his  giving  additional  security. 
An  order  had  been  made  by  the  lA>rd  Chancellor 
upon  the  petition  as  follows  :  <*  Let  notice  be  served 
on  the  respondent,  and  on  any  person  in  receipt  of 
the  rents  of  any  part  of  the  lands  and  premises  as  a 
creditor;  that  unless  in  ten  days  after  service  thereof 
cause  shall  be  shown  to  the  contrary,  an  order  will 
be  made  pursuant  to  the  provisioDS  of  the  aaid  Acts 
of  5  &  6  W.  4,  c.  55,  and  3  &  4  Vie.  c  105,  for  the 
appointment  of  a  receiver  to  receive  the  rents  and 
profits  of  the  lands  and  premises  mentioned  in  the 
petition  preferred  on  the  21st  day  of  April,  1855, 
by  the  petitioners  in  this  matter  to  the  Right  Hon. 
the  Lord  High  Chancellor  of  Ireland,  viz.  the  lands 
and  premises  in  the  schedule  hereunto  annexed,  or 
a  competent  part  thereof,  to  pay  the  sum  of  £406 
ds.  2d.  stated  to  be  due  to  the  petitioner,  exclusive 
of  costs,  on  foot  of  the  judgment  in  the  petition 
mentioned,  that  is  to  say,  a  judgment  for  the  sum 
of  £440,  late  currency,  obtained  by  Mr.  Darby  in 
Michaelmas  Term,  1815,  against  the  respondent. 
M,(y Donnelly  for  the  petitioner,  now  moved  that 
notwithstanding  the  cause  shown  by  the  respondent, 
a  receiver  might  be  appointed  over  the  other  lands, 
or  a  competent  part  thereof,  to  pay  the  petitioner 
the  amount  due  on  foot  of  bis  judgment.  A  peti- 
tion bad  been  filed  in  tliis  matter  to  extend  the  re- 
ceiver to  the  other  lands,  though  it  might  perhaps  be 
done  by  motion  on  notice;  for  in  Clendenningv.Lord 
Oranmorej  (9  Ir.  £q.  Rep.  150,)  it  was  decided  that 
a  judgment  creditor  having  obtained  a  receiver  uu- 
der  the  Judgment  Acts  over  eertaiu  lands  of  his 
debtor  may,  after  the  lapse  of  more  than  a  year,  get 
a  receiver  under  the  Acts  over  other  lands  of  the 
debtor  without  reviving  his  judgment.  But,  as  the 
practice  does  not  seem  quite  settled,  we  thought  it 
best  to  proceed  by  petition  here. 
June  8. — Mast£B  OF  THii;  Rolls. — It  is  quite 


nnnecessary  to  file  a  petition  for  the  purpose  of 
appointing  a  receiver  over  additional  lands  for  the 
payment  of  the  same  judgment  The  practice  of 
the  court  has  always  been,  when  a  petition  has  been 
presented  on  foot  of  a  judgment  to  appoint  a  re- 
ceiver, suppose  over  Whiteacre,  and  the  creditor 
afterwards  discovers  that  the  debtor  has  lands  of 
Blackacre,  he  has  only  to  serve  a  notice,  and  apply 
for  an  order  to  appoint  the  receiver  over  Blackacre, 
and  it  is  usual  to  make  such  order.  A  second  pe- 
tition would  only  be  the  cause  of  incurring  an  un- 
necessary expense.  Moreover,  if  an  order  were 
made  on  a  second  petition  for  appointing  a  receiver, 
it  might  be  referred  to  another  Master,  and  no  no- 
tice might  be  taken  of  the  first  petition,  and  then  a 
second  receiver  might  be  appointed,  so  that  any 
such  practice  would  be  the  cause  of  great  inconve- 
nience. 

<*Let  James  Dillon,  the  receiver  appointed  in  this 
cause,  and  extended  to  this  matter,  be  appointed 
over  the  lands  and  premises  in  the  said  petition 
mentioned,  called  the  Forty  Acres,  Carlo w,  and 
Dublin  Road,  Carlow,  upon  his  entering  into 
additional  security  by  recognizance  before  the 
Master  in  this  cause  and  matter,  or  before  a 
Master  Extraordinary  in  the  country,  to  be 
first  approved  of  by  said  Master,  in  the  sum  of 
£340,  conditioned  to  account,  as  in  such  cases 
usual,  for  payment  of  the  said  sums  of  £203 
Is.  7d.  and  £203  Is.  7d.  now  due  to  the  said 
petitioners  for  principal  and  interest,  together 
with  their  costs  on  foot  of  the  judgment  in  said 
petition  mentioned  and  the  costs  of  the  motion. 
But,  a  petition  having  been  unnecessary,  let 
the  Taxing  Master  tax  the  costs  as  the  costs 
of  a  motion." 


INCUMBERED  ESTATES  COURT. 

[Reported  by  R.  W.  Osbobkb,  Esq.,  Barrister-at-Law.] 

In  rs  John  Bindon  Scott's  estates. 

May  21,  1855. 

A  solicitor  bidding  at  a  sale  in  the  Incumbered  Es- 
tates Courts  and  signing  his  name  in  the  book 
^  in  trusty''  without  disclosing  the  name  of  his  ces- 
tui que  trust,  under  the  circumsiances  of  this  case 
held  pereoncUly  liable  for  the  deficiency   which 
arose  on  a  resale  of  the  same  lands. 
This  case  was  an  appeal  from  the  ruling  of  Mr. 
Commissioner  Hargreave.     The  facts  of  the  case, 
as  disclosed  by  the  affidavits,  were  as  follows:  The 
O'Gorman  Mahon  being  desirous  of  purchasing  two 
lots  of  the  Scott  property,  called  Knoppogue  and 
Masnery  Lane,  which  was  advertized  to  be  sold  on 
the  2nd  of  November,  1854,  verbally  instructed 
Mr.  H.  G.  Grady  to  bid  for  same  to  the  extent  of 
£18,000,  informing  him,  that  lie  and  his  wife  were 
entitled  to  £20,000,  which  was  in  the  funds  in  the 
name  of  the  trustees  of  his  marriage  settlement. 
The  O'Gorman  Mahon  also  showed  to  Mr.  Grady 
a  letter  signed  by  him  and  Madame  O'Gorman  dated 
from  Paris,  and  directed  to  the  three  trustees  of  his 
marriage  settlement,  authorizing  them  to  take  tite 
necessary  steps  to  complete  the  purchase  of  the 
lands.     Mr.  Grady   had,  up  to  tliis  time,  a  very 
limited  knowledge  of  The  O'Gorman  Mahon,  hav- 
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ing  met  him  some  years  since  in  France,  and  knew 
nothing  of  his  affairs.  Mr.  Grady  did  not  make 
any  inquiries  as  to  the  correctness  of  the  statements 
made  to  him  by  The  0*Gorman  Mahon,  and  did 
not  communicate  with  the  trustees  as  to  their  inten- 
tions or  powers  over  the  trust  fund.  The  sAe  was 
held  on  the  Srd  of  November,  1854.  Mr.  Grady 
bid  for  Knoppogiie- £10  310,  and  Masnery  Lane 
£2250,  making  in  all  £12560,  and  signed  the  Sale 
Book  **  Henry  Grove  Grady,  in  trust."  It  appeared 
there  were  two  other  competitors  for  the  lots,  one 
of  whom  bid  within  £40  of  the  price  they  were 
knocked  down  for.  The  trustees  of  The  O'Gorman 
Mahon's  settlement  declined  to  become  the  pur- 
chaser, they  not  having  at  any  time  given  their  con- 
sent to  the  proposed  application  of  the  fund.  Mr. 
Grady  not  having  paid  the  purchase  money,  an 
application  was  made  to  Mr.  Commissioner  Har- 
greave,  on  the  28th  of  November,  that  the  said 
lands  so  purchased  should  be  set  up  and  resold  at  the 
risk  and  expense  of  Mr.  Grady.  The  commissioners 
ordered,  that  a  re-sale  be  made  without  further  order 
unless  the  trustees  of  the  settlement,  within  fourteen 
days,  accept  the  trust,  the  re-sale  to  be  made  on  the 
terms  prescribed  by  the  22nd  section,  (12  &  13 
Vic.  c  77.)  Mr.  Grady  did  not  appeal  ftdva  this 
order.  The  lands  were  resold  on  the  23rd  of  Feb 
ruary,  1855,  and  produced  £2360  less  than  on  the 
previous  sale  in  November.  Upon  the  application 
of  the  owner  and  petitioner,  and  also  the  creditors, 
Mr.  Commissioner  Hargreave  ruled  that  Mr.  Grady 
should  lodge  the  said  principal  sum  with  interest, 
or  otherwise  an  attachment  would  issue. 

RoUestoae,  Q.C,  Hayes,  Q.C^  and  F,  Walsh, 
Q.C,  for  Grady. 

Longfield  for  the  inheritor. 

Osborne  for  the  creditors,  cited  Hohhotue  v.  Ha- 
miltony  (I  Hog.  401);  Studderts,  Minors,  (1  Hog. 
120);  Neujman  v.  Fitzsrerald,  (6  I.  E.  R.  258); 
•  1  Sug.  Vendors,  11  Ed.  79. 

June  13. — The  court  on  this  day  affirmed  the 
judgment  of  the  Commissioners,  without  prejudice 
to  Mr.  O'Grady's  rights  against  The  0*Gorman 
Mahon. 


COURT  OF  COMMON  PLEAS. 

Trinity  Term,  1855. 

[Reported  by  William  Roper,  Esq.  and  Theodobb 
By  LAND,  Esq.  Barnsters-at-Law.] 

CoriNGER  v.  Quirk  and  wife. — June  3. 

Dem  urrer — Misjoinder —  Cover  tur  e — Rent. 

The  pfaintiff  sued  the  defendants  jointltf  for  a  yearns 
rent  accrtiing  out  of  premises  in  which  the  female 
defendant  had,  dum  sola,  become  possessed  for  a 
term  of  years  by  mesne  assignment ;  one  half 
years  gale  had  accrued  due  before  her  marriage, 
the  other  gals  during  the  coverture.  The  defend 
dunts  demurred  to  the  summons  and  plaint  on  the 
ground  of  misjoinder  of  causes^  inasumch  as  the 
husband  should  have  been  sued  alone  for  the  gale 
which  accrued  during  coverture.  Held,  overrule 
ing  the  demurrer,  that  the  husband  and  wife  were 
jointly  liable  for  the  rent  which  accrued  during 


coverture,  and  were,  therefore,  botk  properly  de* 
fmdante  in  the  action. 

Demurrer.  The  summons  and  plaint  was  brought 
to  recover  the  sum  of  £339  19s.  lOd.  for  rent,  rent 
charge  and  dilapidations  due  by  the  defendant  as 
assignee  of  a  lease.  The  plaint  stated  the  lease  to 
have  been  made  by  the  Hon.  and  Rev.  John  Blacko 
wood,  of  the  lands  of  Banard,  to  one  Maurice  Brown 
for  the  term  of  3!  years,  with  a  covenant  on  the 
part  of  Brown,  his  executors,  administrators  and 
assigns,  to  keep  and  deliver  up  in  repair.  That 
Blackwood  by  his  will  devised  the  reversion'in  said 
premises  to  Josiah  Dupre  Alexander  and  Thomas 
Clark,  and  that  Alexander  and  Clark  by  deed  con- 
veyed  the  reversion  to  one  Richard  Copinger,  who 
afterwards  by  his  will  devised  the  said  reversion  to 
the  plaintiff.  That  the  estate  of  the  lessee  Browne 
became  vested  by  mesne  assignment  in  the  defend- 
ant, Honoria  Browne,  and  that  said  Honoria  in  the 
month  of  November,  1854,  intermarried  with  and 
then  was  the  wife  of  the  defendant,  James  Quirk. 
That  after  the  plaintiff  became  seised  of  the  rever- 
sion, and  after  the  said  Honoria  became  such  assig- 
nee of  the  lease,  one  yeaif's  rent,  &C.,  became  due 
to  said  plaintiff.  Demurrer  thereto,  assigning  for 
causes,  **  That  the  summons  and  plaint  does  not 
disclose  any  causes  of  action  good  in  substance 
against  the  said  defendants,  because  that  said  sum- 
mons and  plaint  contains  causes  of  action  which 
cannot  be  brought  against  the  defendant  Honoria 
jointly  with  her  husband  together  with  causes  of 
action  which,  if  well  founded  in  fact,  can  be  brought 
against  the  defendant  Honoria  jointly  with  her  said 
husband;  and  also  because  said  summons  and  plaint 
discloses  causes  of  action  which  should  be  brought 
against  the  said  defendant,  James  Quirk,  alone,  to- 
gether with  causes  of  action  which  should  be  brought 
against  said  defendant,  James  Quirk,  jointly  with 
the  defendant  Honoria,  and  because  there  appears 
on  the  face  of  the  summons  and  plaint  to  be  a  mis- 
joinder of  causes  of  action."^ 

JB.  Sullivan  (with  him  Exham)\n  support  of  the  de- 
murrer.— Cadses  of  action,  properly  brought  against 
the  husband  alone,  joined  with  causes  of  action 
brought  against  husband  and  wife,  are  improperly 
joined.  The  plaintiff  should  have  sued  husband  and 
wife  for  the  first  gale  of  rent,  and  the  husband  alone 
for  the  last  gale  :  the  plaint  is,  therefore,  bad  for 
misjoinder. — 2  Saund.  117,  L.  &  I.;  May  v.  House 
and  wife,  (2  Chitty  R.  697.)  The  84th  section  of 
the  Common  Law  Procedure  Act  does  not  apply, 
as  it  is  only  discretionary,  and  does  not  take  away 
the  right  to  demur.  Notice  of  the  misjoinder  could 
not  be  given,  as  there  are  several  counts.  The  wife 
here  never  entered  into  any  covenant,  she  is  only 
assignee ;  and  if  an  assignee  assigns  over  before 
breach,  he  is  not  liable ;  so  marriage  is  an  assign- 
ment for  the  whole  term  to  the  husband  during  tiie 
joint  lives  of  the  husband  and  wife,  and  the  legal 
estate  is  in  the  husband,  and  he  has  the  power  to 
dispose  of  it,  and  so  her  liability  is  merged  in  his 
during  the  coverture. — Co.  Lit.  351,  300,  46,  a. 
If  it  be  a  fee  simple,  the  husband  takes  a  freehold 
interest  in  right  of  the  wife  during  their  joint  lives. 
Robertson  v.  NorHs,  (11   Q.  B.  916.)     The  wife 
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cannot  surrender  the  premises ;  the  husband  alone 
can  do  that ;  and  if  he  becomes  insolvent,  they  pass 
to  the  assignee.  A  feme  covert  cannot  commit 
waste;  the  husband  alone  is  answerable.  Bingham 
V.  Lee,  (13  Sim.  896) ;  Horsey  v.  Daniel,  (2  Lev. 
1 45.)  The  case  of  Billingsworth  v.  Spearman,  ( 1 1 
Mod.  p.  169,  case  220,)  will  be  cited  on  the  other 
side,  but  it  decides  nothing. 

Chatter  ton  {viM\i  Coppinger,  Q.C.J  contra. — The 
true  rule  of  pleading  is  that  in  an  action  on  a  con- 
tract made  by  the  wife  before  coverture  for  a  breach 
during  coverture,  the  plaintiff  has  an  option  to  sue 
the  husband  alone  or  joined  with  the  wife. — Chitty 
on  Pleading,  vol.  i.  p.  66.  The  rule  contended  for 
by  the  other  side  would  necessitate  the  bringing  of 
two  actions.  When  a  lease  is  made  to  the  wife,  dum 
sola  debt  lies  against  both  husband  and  wife  for  a 
breach  during  coverture — Anon.  (6  Mod.  Case,  849, 
p.  289.)  Under  the  80tb  sec  of  the  Common  Law 
Procedure  Act  this  is  not  a  case  for  a  demurrer, 
and  the  demurrer  is  too  large ;  it  ought  to  have 
been  confined  to  that  portion  of  the  plaint  as  to 
which  they  say  the  wife  ought  not  to  have  been  joined. 
The  husband  and  wife  might  have  been  sued  for  the 
first  gale  of  rent,  but  the  husband  ought  to  have 
been  sued  alone  for  the  last  gale,  f^'he  following 
authorities  were  cited — Walford  on  Parties,  p.  944; 
Viners  Ab.  Bacon,  Fern.  £.  pi.  1  ;  Johnston  and 
Wife  V.  Lucan,  (1  Ell  &  Bl.  659,  s.  c.  Law  Jour. 
Q.  B.  174)  ;  Wildman  v.  Wildman,  (9  Ve«.  Jun. 
177)  ;  Dvnstan  and  Wife  v.  Burweil,  (1  Wils.  224) ; 
Middlemore  v.  GoodaU,  (Cro.  Car.  605)  ;  Aleben-y 
V.  Walhif,  (I  Strange,  229);  Comyns  Dig.  Bacon 
and  Feme,  pp.  287,  813  ;  Williams  on  Executors, 
724  ;  Wrotteshy  v.  Adams,  (Plowd.  191-2) ;  Brace- 
bridge  v.  CfHike.  (Plowd.  418.)] 

hxham  in  reply. — No  case  has  been  cited  on  the 
other  side  to  show  the  liability  of  the  wife  when 
assignee  of  the  term  ;  the  authorities  cited  only  ap- 
ply to  the  case  of  an  executing  party  ;  and  in  the 
case  where  it  has  been  held  that  the  husband  and 
wife  may  sue,  the  wife  bad  invariably  been  a  party 
executing  the  instrument,  and  not  a  mere  assignee. 
The  husband  alone  is  the  party  to  make  a  tenant  to 
the  pracipe.  During  the  joint  lives  the  wife  may 
never  have  any  estate,  because  the  husband  has  the 
power,  up  to  the  last  day,  to  convey  away  the  estate. 

Cur.  adv.  vuit. 
Jtme  11. — MoNAHAN,  C.  J. — We  think  this  de- 
murrer must  be  overruled.  The  argument  advanced 
in  support  of  the  demurrer  was  that  marriage  ope* 
rates  as  an  assignment  of  the  term  to  the  husband 
during  his  life.  It  is  conceded  that  it  is  an  assign- 
ment of  a  portion  of  the  term,  and  gives  the  husband 
the  power  of  disposing  of  the  whole  term.  But  we 
are  of  opinion  that  marriage  is  not  an  assignment 
of  the  term  to  the.husband,  but  that  the  husband 
and  wife  still  continue  possessed  of  the  term,  and 
are  therefore  both  properly  defendants  in  the  action. 
Several  matters  prove  this  to  be  so  ;  for  instance,  if 
the  wife  survives  the  husband,  the  residue  of  the 
term  is  hers,  and  she  would  be  entitled  to  the  arrears 
of  rent  which  accrued  during  the  coverture.  Ano- 
ther instance  is  the  case  in  Plowden's  Reports,  which 
shows  that  if  a  woman,  dum  solc^  and  a  third  person 
are  joint  tenants,  and  if  the  wife  marries  and  dies, 


it  is  the  co-joint  tenant  that  takes  by  survivorship. 
Therefore,  without  deciding  the  point  whether*mis- 
joinder  of  causes  of  action  is  a  proper  ground  of 
demurrer,  we  think  this  demurrer  should  be  over- 
ruled. • 

Rule  accordingly. 


In  re  Mathews  and  wife. — June  11,  1855. 

4  4*  5  Wm.  4,  cap,  92 — Fines  and  Recoveries  Act. 

The  court  will  permit  the  Commissioners  for  tnking 
the  acknowledgment  of  deeds  by  married  wunen 
under  the  4  Sf  S  Jfm.  4,  c.  92,  to  endorse  the  me- 
morandum of  acknowledgment  nunc  pro  tunc  when 
it  appears  to  have  occurred  through  fatality ,  and 
the  deed  is  clearly  identified. 

R.  Longfield,  Q.  C.  (with  whom  was  II.  Smythe, Q.C.J 
moved  that  A.  M.  Mosse  and  W.  Calbeck,  the  two 
commissioners  appointed  to  take  the  acknowledg- 
ment of  deeds  by  married  women,  might  be  at 
liberty  to  endorse  nunc  pro  tunc  upon  the  indenture 
dated  the  8th  of  March,  1887,  the  memorandum  of 
the  acknowledgment  by  the  said  Alicia  Mathews  of 
said  indenture  taken  by  them  as  such  commissioners 
on  the  18th  of  March,  1887.     It  appeared  from  the 
affidavit  of  Messrs.  Mosse  and  Calbeck  that  on  the 
18th  of  March,  1837,  Mrs.  Mathews  had  duly  ac- 
knowledged the  deed  in  question  before  them,  and 
that  they  had  examined  her  apart  from  her  husband 
touching  her  knowledge  of  its  contents,  and  that  she 
had  freely  and  voluntarily  consented  to  sign  same  ; 
that  they  had,  at  the  time  of  Mrs.  Mathews  signing 
and  acknowledging  same,  perfected  the  proper  form 
of  acknowledgment  and  signed  their  names  thereto, 
and  had  also  marked  said  deed  with  the  letter  A, 
but  that  they  had  omitted  to  endorse  on  said  deed 
a  certificate  of  said  acknowledgment,  and  that  sucii 
omission  was  an  oversight,  and  perfectly  uninten- 
tional and  unpremeditated  on  their  parts,  and  that 
tbey  were  now  ready  and  willing  to  endorse  sucti 
certificate ;  that  they  had  lately  examined  the  said 
deed,  and  that  it  was  the  same  as  described  in  the 
original  certificate  of  acknowledgment,  and  bore 
the  letter  A  endorsed  upon  it,  which  they  had  en- 
dorsed at  the  time  of  its  acknowledgment.      It  ap- 
peared also  that  the  certificate  of  acknowledgment 
had  been  filed.     The  affidavit  of  the  attesting  wit- 
ness, Martin  Delany,  also  identified  the  deed,  and 
his  signature  thereto  as  attesting  witness,  and  stated 
that  Mrs.  Mathews  had,  on  the  18th  of  March,  1 8^7, 
attended  before  Messrs.  Mosse  and  Calbeck,  and 
acknowledged  the  deed.    [They  cited  Jolly  v.  Hand' 
cock,  (7  Ex.  Rep.  820) ;   Walts  danandant,  Milne, 
tenant,  Richfbrd  and  wife  vouchees,  (6  Moore,  69) ; 
Evans  v.  Davies,  (6  Scott,  872)  ;  Lloyd  v.  Nic/iw 
las,  (lb.  855.) 

Pur  cell  contra,  on  behalf  of  parties  who  would 
be  entitled  if  the  deed  were  invalid,  contended  tiiat 
the  court  had  no  power  to  remedy  the  omission. 
The  deed  itself  was  nothing  without  the  extrinsic 
ceremonies,  and  they  being  incomplete,  rendered  it 
invalid.  [He  referred  to  sections  68  and  70  to  76 
of  the  4  &  5  W.  4,  c.  92,  (the  Fines  and  Recoveries 
Act,)  and  cited  Eyre  v.  Dolphin,  (2  Ball  &  B.  2liO.)J 
Pfi&  Curiam.— -Let  the  order  be  made  as  sougbu 

Motion  granted. 
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COURT  OF  QUEEN'S  BENCH. 

[Reported  by  Flobemcb  M'Cabtht,  Esq.,  and  Samuel 
y.  PsET,  Esq.,  Barristers-at^Law.] 

Ea8tbr  Term,  1855. 

Reg.  r.  The  Guabdians  of  the  Poor  of 
THE  Banbridoe  Union. — Mn^  1. 
Valuation — Poor  rate — Appeal — Spinnhig  miU^' 
Machinery t  fixed  and  detached — I  Sf  2  Fife, 
c.  56—15  Sf  16  Fie,  c  63. 
Certain  p^'emises  had  been  rated  to  the  relief  of  the 
poor  under  the  description  of  a  *^  spinning  mill, 
thread  manufixctory,  stores,  and  offices^  upon  the 
estima  ted  net  annual  value  of£  1 ,600.  Upon  appeal 
it  was  ascertained  that  upon  the  premises  there  were 
steam-engines  and  a  large   water-wheel,  which 
were  fixtures  ;  and  that,  in  addition  thereto,  there 
were  twisting  mttchines,  fiax  cutting  and  hackling 
machines^  and  warping  machines,  which  were 
not  fixed  to  the  building,  but  were  set  t»  motion 
by  means  of  the  steam-engines  and  water-  wheel, 
when  in  gear  therewith.     It  was  ascertained  that 
the  annual  value  of  the  premises,  independently 
of  the  detached  machines,  was  £600  only  ;  Held 
that,  having  regard  to  the  provisions  of  the  \^  if  \ 
1 6  Vic,  c.  63,  the  latter  clasi  of  machine) y  did 
not  form  a  basis  for  an  increased  valuation,  and  \ 
that  the  premises  ought  to  be  rated  at  the  reduced 
amount*  I 

Semble,  per  Lefroy,  C.  J^  that,  under  the  i  Sf  2 
Vic^  e.  56,  irrespective  of  the  later  statute,  the 
same  conclusion  would  fol^w. 
The  following  case  was  stated  for  the  opinion  of 
the  court  above  by  Theophllus  Jones,  Esq.,  Assist- 
ant Barrister  oT  the  County  of  Down  :  **  This  was 
an  appeal  from  the  rate  for  the  relief  of  the  poor 
in  the  Banbridge  Union,  in  the  County  of  Down. 
The  rate  was  confirmed  subject  to  the  opinion  of 
the  Court  of  Queen's  Bench  upon  the  following 
case.  The  rate  was  made  on  the  20th  day  of  Feb- 
ruuary,  1854,  on  a  poundage  of  four  pence  in  the 
pound.  The  property  rated  was  described  as  '  the 
spinning-mill,  thread  manufactory,  stores,  and  of* 
fices.'  These  premises  are  situate  at  Guilford,  in 
the  Townland  of  Loughans,  the  Barony  of  Lower 
Iveagh,  and  County  of  Down.  Dunbar  and  Com- 
pany are  stated  to  be  the  occupiers.  The  appel- 
lant, Mr.  M*Ma8ter,  is  the  acting  partner,  and  he 
represents  the  partnership  known  by  the  name  of 
Dunbar  and  Company.  The  amount  of  the  rate 
is  £26  13s.  4d.  upon  a  net  annual  value  of  £1,600« 
Hitherto  the  aforesaid  premises  have  been  rated  at 
a  net  annual  value  of  between  four  and  five  hun- 
dred pounds.  The  rate  of  February,  1854,  is  in 
the  following  form: — *  Banbridge  Union,  Tully- 
lish  Electoral  Division,  Loughnan  Townland,  in 
the  Barony  of  Lower  Iveagh.  A  rate  for  the  re- 
lief of  the  poor  of  the  Banbridge  Union,  made  the 
20th  day  of  February,  in  the  year  of  our  Lord 
J  854,  on  a  |>oundage  of  four  pence  in  the  £ 
for  ordinary  expenditure  of  electoral  division,  de- 
ducting poundage  of  the  snm  (if  any)  paid  or 
standing  to  credit  of  townland  under  Commission- 
ers* order  in  pursuance  of  section  2  of  12  &  13 
Vic^  cap.  104 ; in  the  £  lor  discharge  of  lia- 


bilities under  Commissioners'  order  in  pursuance 

of  section2of  12  &  13  Vic,  c.  104; in  the  X 

for  payment  of  annuity  or  annuities  in  pursuance 
of  sections  4  and  7  of  13  Vic^  cap.  14,  amounting^ 
to  a  total  poundage  of  four  pence  in  the  £."     [The 
property  was  then  described  in  saidrateas  *spinniog 
mill,  thread  manufactory,  stores,  and  offices,'  valued 
at  £1,600,  in  the  occupation  of  Dunbar  &  Co^  an- 
nual poor-rate,  £26  Ids.  4d.]     The  net  annual  va- 
lue was  thus  increased  because  it  was  contended  on 
the  part  of  the  guardians  that  the  proper  criterion 
of  the  value  of  the  premises  was  the  annual  rent 
which  a  tenant  would  give  if  the  land,  the  build-^ 
ings  upon  it,  and  the  jBxed  machinery,  and  also  the 
machinery  within, the  buildings  hereafter  described, 
were  all  demised  together.    According  to  this  mode 
of  estimating  the  annual  value,  £1,600  is  a  just  es- 
timate of  the  rateable  annual  value,  even  after  all 
deductions  required  by  the  law  had  been  nwde. 
But  on  the  part  of  the  appellant  it  was  contended 
that  the  annual  rent  which  a  tenant  (all  legal  de- 
ductions having  first  been  made)  would  give  for  the 
land,  the  buildings,  and  the  fixed  machinery,  namely, 
a  sum  of  £600,  or  for  the  lands,  the  buildings,  and  the 
water-power,  nan»ely,  a  sum  of  £500,  one  or  other  of 
these  sums  was  the  proper  criterion  of  the  annual 
value  according  to  which  the  rate  should  be  made. 
In  the  factory  of  Dunbar  and  Company,  which  con- 
sists of  the  premises  designated  in  the  rate  as  *  the 
spinning-mill,  thread  manufactory,  stores,  and  of- 
fices,' yarn  is  spun  from  flax  to  be  used  in  weaving, 
and  also  in  making  thread  by  means  of  machinery. 
Upon  the  premises  there  are  five  steam  engines 
and  one  large  water-wheel ;  these  set  the  machi- 
nery hereinafter  described  in   motion,  and  these 
steam-engines  and  this  water-wheel  are  fixtures. 
Within  the  building  there  are  twisting-  machines ; 
these  are  set  in  metul  frames,  which  rest  upon  the 
floor,  and  they  sustain  themselves  by  their  own 
weight,  and  are  not  fastened  to  the  floor  or  the 
walL     There  are  flax  cutting  machines  and  hack- 
ling machines  set  in  metal  frames,  and  sustained  in 
the  same  manner  as  the  twisting  machines.    There 
are  also  within  the  buildings  some  sixty  or  seventy 
hackling  machines,  which  are  worked  by  hand,  fast- 
ened to  a  bench  by  bolts — the  bench  fastened  to 
the  walls  or  floors,  and  wedged  in.    There  are  also 
warping  machines ;  these  move  on  an  axle,  one  end 
of  which  is  let  into  a  socket  in  the  floor,  and  the 
upper  end  into  a  piece  of  wood  fastened  in  the 
walls  of  the  buildings.     The  twisting,  flax  cutting, 
hackling,  and  warping  machines,  are  not  fixtures. 
All  these  last-mentioned  machines  are  set  in  mo- 
tion by  means  of  an  iron  shaft  which  passes  from 
wall  to  wall  of  the  buildings,  and  are  not  fixed  in 
the  wall ;  but  there  are  sockets  fixed  in  the  walls, 
and  the  ends  of  these  shafts  are  let  into  these  sock- 
ets.    The  iron  shaft  is  connected  with  the  moving 
power  or  the  steam-engine,  or  the  water-wheel,  by 
means  of  a  crank  and  a  series  of  wheels.     Upou 
the  iron  shaft  there  are  drums ;  over  these  drums 
belts  pass,  and,  when  the  shaft  is  set  in  motion  by 
the  moving  power,  the  belts  communicate  the  mo- 
tion to  the  twisting,  the  fiax  cutting,  the  hackling, 
and  the  warping  machines.     The  steam-engines, 
the  water-wheel,  and  all  the  otlter  machines,  could 
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be  removed  without  any  injury  to  the  buildings  in 
any  way.  The  question  for  the  opinion  of  the  court 
is,  whether,  under  the  circumstances,  the  buildings 
consisting  of  the  spinning-mill,  thread  manufactory, 
stores,  and  offices,  are  liable  to  be  rated  as  of  the 
nett  annual  value  of  £1600.  If  the  opinion  of  the 
court  be  in  the  afiirmattve,  the  rate  to  be  confirmed ; 
but  if  the  opinion  of  the  court  be  to  the  contrary, 
the  rateable  annual  value  is  to  be  reduced  to  X600, 
and  the  rate  to  be  fourpence  per  pound,  £10." 

Hamill  and  M*Donough^  Q*C^  (with  whom  was 
LyncK  Q*  C.,)  on  behalf  of  the  prosecutor. 

J.  PerrxH  and  Napier ^  Q'C.^  on  behalf  of  the 
guardians. 

[They  cited  /?.  v.  Birmingham  Gas  Company^ 
(6  Ad.  &  £11.) ;  HellaweU  v.  Eastwood,  (6  Exclu)  ; 
H  V.  Lumsden,  (10  Ad.  &  El.  157) ;  R.  v.  South 
Western  Railway  Co^  (2  Gale  &  Dow.  67)  ;  Cole- 
hrooke  y.Tuhill,  (4  Ad.  &  El.  929) ;  R.  v. Chelsea  ^a- 
terlVorks,(l7Q,.B.35S);R.y.Leith,(\E\.&BU2l.) 

Cur.  adv.  vidt. 

May  1. — Lefroy,  CJ. — This  was  a  special  case 
reserved  for  our  decision  upon  at^  appeal  against  the 
rating  of  certain  premises  by  the  Poor  Law  Guardians 
of  Banbridge  Union.  The  question  which  was  mooted 
before  the  Court  of  Quarter  Sessions,  has  been  re< 
ferred  to  us  for  our  decision.  The  points  have  been 
fully  argued,  and  we  have  considered  th^m  very 
diligently.  The  case  is  one  of  so  much  general  im- 
portance as  renders  it  right  for  us  to  give  thereto 
our  very  best  consideration.  The  question  arose 
upon  a  rating  made  by  the  Guardians  of  the  Ban- 
bridge  Union,  in  respect  of  certain  premises  called 
a  <*  spinning-mill,  thread  nmnufactory,  stores,  and 
offic^"  which  have  been  rated  at  a  valuation  of 
£1600.  Upon  that  valuation  the  rate  has  been  im- 
posed.  If  that  valuation  be  right,  no  objection  has 
been  taken  to  the  amount  of  the  rate.  It  appears 
that  formerly  the  same  premises  were  valued  at  a 
lower  sum,  so  low  indeed  as  £600  ;  and  it  is  said 
cow,  that  though  tlie  value  has  increased  £500  to 
£600,  the  premises  ought  to  be  rated  at  the  former 
value ;  and  the  question  is  narrowed  to  the  point, 
whether  the  valuation  should  stand  at  £600  or 
£1600.  The  premises  consist  of  mills,  manufactory, 
stores,  and  offices.  The  case  contains  a  detailed 
description  of  the  premises,  the  machinery,  and  the 
manner  in  which  it  is  set  in  motion.  I  need  not, 
however,  occupy  time  with  entering  into  the  details 
of  this  machinery,  for  with  respect  to  the  question 
before  us,,  these  resolve  themselves  into  two  classes, 
namely,  the  buildings  and  machinery  attached  to  as 
contrasted  with  the  machinery  detached  from  the 
premises,  that  is  to  say,  that  part  of  the  machinery 
which,  though  within  the  four  walls  of  the  building, 
is  in  no  way  connected  with  the  building  itself 
and  with  the  water-power  of  the  mill.  The  valua- 
tion of  £600  was  made  with  reference  to  the  building 
themselves  and  such  parts  of  the  machinery  as  are 
attached  to  the  buildings  and  worked  by  the  water- 
power,  and  the  valuation  is  further  enhanced  to  the 
amount  of  £1600,  by  including  the  detai^hed  ma- 
chinery, which  is  neither  in  point  of  law  so  connected 
with  the  building  as,  in  point  of  law,  to  be  parcel  of 
it,  nor  is  worked  by  the  water-power.  The  question 
then  arises,  whether  this  detached  machinery  has 


been  properly  included  in  the  valuation.  It  was 
argued  on  behalf  of  the  Union>  that  it  did  not  signify 
whether  this  machinery  was  attached  to  the  realty  or 
detached  from  and  only  occupied  therewith ;  that  the 
beneficial  occupation  was  the  subject  of  rateability, 
and  by  whatsoever  the  profitable  occupation  of  the 
premises  was  increased  should  properly  form  an 
element  in  the  assessment;  that,  in  fact,  the  assess- 
ment should  not  only  regard  tlie  value  of  the  build- 
ing and  the  attached  machinery,  but  should  also 
embrace  the  detached  machinery  which  was  used  in 
the  profitable  occupation  of  the  building  for  the  pur- 
pose of  spinning,  &c.  Now  though  we  are  all  of 
opinion  that  if  this  question  were  to  be  decided  upon 
the  principle  which  has  been  adopted  in  England 
respecting  assessments  under  the  Poor  Law  Acts 
there>  the  proposition  put  forward  on  behalf  of  the 
respondents  might  and  ought  to  be  maintained ;  yet 
on  the  other  hand,  we  unanimously  hold^  including 
my  brother  Perrin,  who  is  absent  on  account  of  ill- 
ness, that  in  Ireland  that  proposition  cannot  be 
maintained,  and  that  the  assessment  cannot  be  made 
in  respect  of  the  detached  machinery,  though  within 
the  four  walls.  We  have  come  to  this  conclusion, 
perhaps,  not  precisely  upon  the  same  grounds ;  but 
there  are  two  grounds,  either  of  which  are  sufficient 
to  decide  the  question.  One  of  these  grounds  is, 
that  the  Poor  Law  system  in  England  is  substan- 
tially different  in  this  respect  from  that  in  Ireland. 
In  England,  personal  property  is  subject  to  as- 
sessment to  poor  rate,  but  that  is  not  the  case  in 
Ireland,  and  the  result  of  that  difference  is,  that  in 
England,  though  such  machinery  be  detached  from 
and  not  parcel  of  the  realty,  if  the  building  be  worked 
profitably  by  means  of  the  machinery,  one  rating  is 
made  on  the  whole,  and  the  valuation,  upon  which 
that  is  founded,  includes  not  only  the  value  of  the 
buildings  themselves  but  the  profit  arising  from  the 
machinery  ;  and  as  the  profit  to  be  rated  is  the  re- 
sult of  two  things,  realty  and  personalty,  one  rate 
is  made  in  respect  of  both,  and  that  includes  the 
profit  resulting  from  the  machinery.  On  the  other 
hand,  personal  property  in  Ireland  not  being  rate- 
able, such  a  mode  of  rating  cannot  be  maintained 
here,  as  would  include  such  a  description  of  profit. 
But  there  is,  as  regards  Ireland,  another  ground 
quite  independent  of  the  former,  and  sufficient  to 
create  the  exemption,  and  which  may  have  more  or 
less  weight  with  the  other  members  of  the  court, 
creating,  as  it  does,  a  marked  distinction  between 
the  law  of  England  and  Ireland.  That  arises  from 
the  15  &  16  Vic.  c.  63,  which  follows  the  A(  t,  9  & 
10  Vic.  c  1 10.  By  these  Acts  it  would  appear  that 
the  Legislature  expressly  provided  for  the  purpose 
of  exempting  in  this  respect  mills  and  such  like 
buildings,  for  it  is  enacted  by  section  13,  that  "  for 
the  purposes  of  such  valuation  all  mills  and  build- 
ings erected  for  manufacturing  or  other  purposes, 
together  with  the  water-power  thereof,  shall  be  in- 
cluded in  such  valuation ;  provided,  that  the  wa- 
ter-power of  any  mill  or  manufactory  be  only  va- 
lued so  far  as  it  may  be  actually  used,  and  that 
such  valuation  shall  not  extend  to  or  include  the 
value  of  any  machinery  contained  within  such 
mill  or  manufactory."  This  would  appear  to  be  an 
express  provision  for  leaving  liable  the  building  it- 
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self)  and  also  for  afRrming  the  liability  of  the  wa- 
ter-power belonging  to  the  mill  so  far  as  it  was 
used^  but  exempting,  in  clear  terras,  the  machinery, 
though  foilhin  the  mill*  or  manafactory,  which,  in^ 
England,  would  no  doubt  have  been  liai)le.  These 
are  the  two  grounds,  one  or  other  of  which,  or  per- 
haps both,  induces  the  different  members  of  the  court 
to  coiue  to  the  unanimous  opinion  that  in  Ireland 
the  rating  of  the  additional  £1,000  for  the  machi- 
nery imposed  here  cannot  be  maintained ;  but  the 
question  involved  in  one  of  these  grounds  is  one  of 
great  moment,  and  we  have  taken  great  pains  to 
examine  the  reasons  which  have  been  urged  for 
the  adoption  by  us  of  the  principle  which  prevails 
in  England,  and  the  reasons  which,  on  the  other 
hand,  exist  for  holding  such  a  distinction  between 
the  respective  poor  laws  of  either  country,  as  would 
prove  that  the  principles  applicable  to  one  would 
fail  to  apply  to  the  other.  Nearly  twenty  cases 
have  been  cited  to  us,  but  it  is  not  necessary  to  go 
through  them,  but  they  appear  to  me  to  furnish  the 
very  argument  in  favour  of  this  distinction  by  the 
comparison  of  the  provisions  of  the  respective  Poor 
Laws.  The  poor  laws  in  England  are  founded  on 
the  4drd  Eliz.,  and  the  decisions  there  have  gone 
upon  the  judicial  constructions  put  on  that  statute 
for  the  purpose  of  carrying  out  its  provisions.  1 
will  read  the  Ist  section ;  for  it  appears  to  me  that 
every  part  of  it  is  material  to  refer  to.  It  provides 
for  the  appointment  of  overseers,  who,  with  the 
concurrence  of  the  Justices  of  the  Peace,  should 
set  the  indigent  to  work,  &c.  [His  Lordship  read 
the  introductory  part  of  the  section.]  Then  comes 
a  provision  for  the  mode  in  which  that  fund  was  to 
be  raised — namely,  "  by  taxation  of  every  inhabit- 
ant, parson,  vicar,  and  other,  and  of  every  occupier 
of  lands,  houses,  tithes  impropriate,  propriation  of 
tithes,  coal  mines,  or  saleable  underwoods,  within 
said  parish,  in  b'uch  competent  sum  and  sums  of 
money  as  they  shall  seem  fit,''  <Mo  be  gathered 
out  of  the  same  parish,  according  to  the  ability  of 
the  same  parish,"  &c.  These  words  must  explain 
many  things  which  otherwise  would  be  unintelligi- 
ble in  the  decisions  which  have  been  made  in  Eng- 
land. Let  us  consider  the  class  of  persons  which 
it  renders  liable  to  be  rated.  First,  inhabitants, 
without  reference  to  lands  and  houses ;  secondly, 
the  occupiers  of  lands  and  houses ;  and  as  to  both 
there  appears  to  be  annexed  a  qualification — "  ac- 
cording to  the  ability  of  the  same  parish."  I  ad- 
vert to  that  more  because  it  appears  strange  that  in 
many  of  the  cases  in  England,  which  were  sent 
from  the  Sessions  to  the  Queens  Bench,  it  was 
stated  as  having  been  the  custom  of  the  parish  not 
to  rate  personal  property,  and  how  such  a  custom 
could  have  arisen  since  43  Eliz.  would  be  unintelligi- 
ble except  it  were  alleged  as  evidence  of  the  inabi« 
lily  of  that  parish  to  afford  the  payment  of  rate  in  re- 
spect of  personalty.  The  construction  which  has 
been  put  by  the  judges  in  order  to  carry  out  that 
portion  of  the  statute  which  makes  the  inhabitants 
of  the  parish  rateable  qua  inhabitants  was  this — 
that  such  should  be  through  the  medium  of  a  tax 
on  the  personal  property  yielding  profit  in  their 
possession  qua  inhabitants.  It  appears  that  in 
some  cases,  and  before  some  judges,  a  question  has 


been  mooted,  whether  personal  property  was  rate- 
able even  under  that  Act ;  but  it  cannot  be  denied 
that,  in  a  long  list  of  decisions,  there  is  abundant  au- 
thority to  show  that  there  was  that  which  amounted 
to  a  settled  judicial  determination  that  personal  pro- 
perty was  rateable  under  the  statute  of  Elisabeth  ; 
and,  if  further  authority  was  required  in  sap- 
port  of  this  position,  I  need  only  advert  to  the  de- 
cision which  led  to  the  statute  of  3  &  4  Vic.  c.  89, 
and  the  annual  Acts  subsequently  passed  contina^ 
ing  same,  for  the  purpose  of  exempting  from  rating 
a  particular  species  of  personal  property,  namely^ 
stock  in  trade ;  for,  if  personal  property,  in  gene- 
ral, had  not  been  rateable,  it  would  have  been  nu- 
gatory to  have  exempted  a  particular  class  of  per- 
sonal property.  In  the  last  decision  to  which  I 
have  referred,  the  observations  of  the  judges  indi- 
cated their  view  that  a  man  became  rateable  by  the 
possession  of  the  stock  in  trade  in  a  shop,  which 
could  come  under  no  other  head  than  personal  pro-i 
perty.  Those  Acts  of  Parliament  are  a  standing 
memorial  that,  by  the  Act  of  Elizabeth,  personal 
property  is  rateable,  and  continued  rateable  at  the 
time  of  the  passing  of  the  subsequent  Acts ;  and 
further,  that  whatever  was  not  thereby  exempted, 
still  continued  to  be  rateable.  The  way  in  which 
machinery  came  to  be  rated  was,  where  its  em- 
ployment in  a  building  was  made  productive  of 
profit.  The  rate  was  then  made  conjointly  upon 
the  united  valuation,  having  regard  to  the  profit 
yielded  by  both,  and  h^nce  all  the  English  deci- 
sions on  this  subject  are  quite  compatible,  and  re- 
concileable,  with  the  construction  of  the  statute  of 
Elizabeth — namely,  that  personal  property  is  rate- 
able per  se ;  but,  when  jointly  used  with  the  build- 
ings themselves,  though  not  attached,  there  should 
be  a  conjoint  rating  on  a  conjoint  value,  as  here, 
upon  the  valuation  of  £1,600,  taking  into  account 
not  only  the  buildings  and  the  machinery  annexed 
thereto,  but  also  taking  into  account  the  machinery 
which  form  no  part  of  the  buildings,  not  being 
even  momentarily  annexed  thereto,  and  are  there- 
fore part  of  the  personal  estate  of  the  occupier. 
In  England  that  species  of  rating  would  be  quite 
consonant  with  the  Act — giving  effect  to  it,  in  fact, 
in  the  most  convenient  manner,  including  all  in  one 
rate.  This  is  what  has  been  done  in  the  present 
case,  and  it  appears  to  me,  therefore,  that  unless 
our  Act  makes  personal  property  rateable,  as  well 
as  the  buildings  themselves,  that  cannot  be  main- 
tained ;  and  it  then  only  requires  that  we  should 
refer  to  the  6 1st  and  62nd  sections  of  our  Act,  (1 
&  2  Vic,  c  56,)  to  see  that  the  only  rateable  sub- 
ject-matter are  tangible  hereditaments,  described 
as  lands,  buildings,  opened  mines,  &c.,  &c  There 
are  no  words  therein  which  would  even  appear  to 
glance  at  inhabitants  made  rateable,  save  qua  oc- 
cupiers. We  have  in  the  Act  lands  and  houses, 
and  the  occupiers  of  them  liable  to  rate,  but  the 
entire  of  omission  of  "  inhahitanteP  Therefore  it 
appears  to  me,  upon  this  first  ground,  that  there  is 
such  a  solemn  distinction  between  the  two  Acts  as 
to  cause  me  to  say  that  while  such  a  valuation  as 
the  present  would  be  valid  in  England,  it  would 
not  be  valid  here.  There  is  another  great  diflfer- 
ence  between  the  Acts  whidi  makes  it  impossiblt 
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to  apply  the  same  construction  to  both.  In  Eng- 
land the  occupier  is  bound  to  pay  all  the  rate ; 
here  the  landlord  pays  his  raoiety.  But  on  whose 
premises  is  the  machinery  which  increases  the  rate 
so  much  ?  The  tenant  would  take  all  the  profit, 
while  the  landlord  would  pay  half  the  rate.  We 
cannot  suppose  that  the  Legislature  intended  any 
such  thing.  The  .Act  roust  be  construed  accord- 
ing to  its  legal  intendment  Therefore,  on  that 
ground — namely,  of  the  distinction  between  the 
two  Acts,  we  are  prevented  from  rendering  liable 
to  rating  personal  property,  merely  because  it  is 
used  along  with  the  building.  The  other  ground 
for  distinguisbing  the  cases  is  to  be  found  in  the 

15  &  16  Vic,  c  63.  That  extends  the  provisioas 
of  the  former  Act,  9  &  10  Vic,  c  110,  which  were 
made  for  rating  particular  counties,  and  confirm* 
log  the  yaluatbos  made  under  that  x\ct,  extending 
that*  as  altered  by  the  subsequent  statute,  to  all 
counties  in  Ireland.  That  former  Act,  however, 
so  far  as  it  extended,  contained  in  its  terms  that 
which  is  now  applied  to  all  counties  in  Ireland. 
By  this  Act  a  return  of  the  valuation  is  to  be  made 
to  tlie  Poor  Law  Guardians ;  the  duty  is  imposed 
on  them  of  giving  notice  thereof,  and  the  provisions 
relative  to  the  things  rateable,  are  in  the  same  terms 
as  the  Poor  Law  Act  Therefore  it  would  appear 
that  this  Act  must,  of  necessity,  in  Ireland,  exempt 
machinery,  and  so,  whether  upon  the  variance  be- 
tween the  English  and  Irish  Acts,  or  the  express 
declaration  in  the  latter  Act,  this  rating  at  £1,600 
cannot  be  maintained,  but  must  be  reduced  to  the 
lesser  amount. 

CaAMPTON,  J. — I  should  wish  to  make  a  few 
observations  relative  to  this  very  important  case,  for 
though  I  have  come  to  the  same  conclusion  as  my 
Lord  Chief  Justice,  I  have  not  arrived  thereat  by 
the  same  road.  My  opinion  is  founded  expressly 
on  the  15  &  16  Vie.  c.  63.  Tliat  General  Valua- 
tion Act  is  applicable  to  Ireland  only,  and  I  do  not 
found  my  opinion  in  this  case  on  any  difference  be- 
tween the  respective  English  and  Irish  Poor  Law 
codes,  for  since  the  passing  of  the  3  &  4  Vic  c  89, 
in  England,  the  question  of  the  taxation  of  inhabi- 
tants, qua  inhabitants,  has  in  my  opinion  altogether 
ceased.  If  the  case  came  before  us,  as  it  did  before 
Mr.  Jones,  I  should  have  no  difficulty  in  establishing 
the  rate.  Two  principles  appear  to  me  to  have  been 
€xpre8sly  established  with  regard  to  the  law  of  Poor 
Law  rating  in  England  ;  first,  that  the  rate  should 
be  levied  on  lands,  hereditaments,  &C.,  only,  and 
not  on  personal  property ;  but  secondly,  that  in 
estimating  the  annual  value  of  buildings  the  ma- 
chinery cKf  a  mill,  though  not  directly  available,  is 
still  to  be  taken  into  account  in  the  estimation  of 
the  annual  profits  of  the  hereditaments  which  would 
be  of  a  greater  annual  value  by  reason  of  the  ma- 
chinery in  the  mill.  The  last  case  bearing  on  this 
subject  is  that  of  R.  v.  Leith,  (I  Ellis  &  Bl.  121.) 
Were  I  to  act  upon  the  Poor  Law  Acu,  the  deci- 
sion at  which  I  would  arrive  would  be  the  same  as 
thi^  adopted  in  England  ;  but  my  Lord  Chief  Jus- 
tice has  alluded  to  a  recent  statute  to  which  we  have 
been  referred  since  the  argument,  namely,  the  15  & 

16  Vic.  c.  63,  which  does  not  apply  to  England,  and 
creates  a  difierence  on  this  subject  between  the  law 


of  England  and  Ireland.  I  own  that  I  feel  some 
difficulty  upon  this  subject,  more  especially  at  a  time 
when  it  is  supposed  that  the  legislation  regarding 
this  country  is  converging  towards  that  of  England, 
which  is  indeed  '<  a  consummation  devoutly  to  be 
wished."  But  however  important  it  would  be  to 
assimilate  the  laws  of  both  countries,  the  statute 
seems  strongly  to  assume  that  the  Legislature  in- 
tended to  validate  the  present  system  of  rating,  which 
is  not  to  value  the  machinery  itseff  in  the  estimate 
of  the  annual  profit.  I  do  not  therefore  feel  justi- 
fied in  differing  from  my  Lord  Chief  Justice. 

MooRB,  J. — I  concur  with  the  opinions  expressed 
by  my  Lord  Chief  Justice  and  my  brother  Cramp- 
ton,  that  this  rate  should  be  reduced  from  £1600  to 
£600.  When  this  case  was  fir^t  argued,  the  15  & 
16  Vic.  c.  63,  was  not  referred  to.  I  have  looked 
into  the  various  decisions,  amounting  to  at  least 
twenty,  to  which  the  court  have  been  referred  for 
the  purpose  of  ascertaining  the  principle  upon  which 
they  proceed,  and  have  analyzed  the  Acts  of  Parlia- 
ment relating  to  this  subject,  and  my  impression  was, 
that  no  such  substantial  distinction  exists  between  the 
laws  of  both  countries  as  to  exclude  the  guidance 
of  the  English  authorities ;  but  before  I  made  up 
my  mind  upon  this  subject  I  was  referred  to  an  Act 
of  Parliament  which  appears  conclusive,  and  I  ac- 
cordingly did  not  further  prosecute  my  other  in- 
quiries, about  which  I  do  not  express  any  opinion. 
The  15&  16  Vic  c  63,  contains  positive  legislation 
upon  this  subject.  It  is  entitled  **  An  Act  to  amend 
the  laws  relating  to  the  valuation  of  rateable  pro- 
perty in  Ireland ;"  and  it  recites  that  "it  is  expedient 
to  make  one  uniform  valuation  of  lands  and  tene- 
ments in  Ireland,  which  may  be  used  for  all  public 
and  local  assessments  and  other  rating.**  It  then 
recites  the  9  &  10  Vic.  c  110,  and  says,  "that 
under  the  provisions  of  the  said  Act  the  tenement 
valuations  of  certain  counties  have  been  made  and 
completed  for  Poor  Law  purposes,"  thereby  show- 
ing  that  the  rating  for  Poor  Law  purposes  was  in 
the  contemplation  of  the  Legislature  at  the  time  of 
the  passing  of  the  Act  It  accordingly  provides  for 
the  valuation,  and  says,  (sec.  II,)  that  "in  every 
valuation  hereafter  to  be  made,  or  to  be  carried  on 
and  completed  under  the  provisions  of  this  Act,  the 
Commissioner  of  Valuation  shall  cause  every  tene- 
ment or  rateable  hereditament  hereafter  specified  to 
be  separately  valued,"  &c.  &c. ;  and  it  further  pro- 
vides that  "  such  valuation  in  regard  to  houses  and 
buildings  shall  be  made  upon  an  estimate  of  the  net 
annual  value  thereof ;  that  is  to  say,  the  rent  for 
which,  one  year  with  another,  the  same  might  in  its 
actual  state  be  expected  to  let  from  year  to  year, 
the  probable  annual  cost  of  repairs,  insurance,  and 
other  expenses  (if  any)  necessary  to  maintain  the 
hereditament  in  its  actual  state,  and  all  rates,  taxes, 
and  public  charges,  if  any,  (except  tithe  rent  charge,) 
being  paid  by  the  tenant."  It  thus  uses  the  exact 
language  which  is  to  be  found  in  the  Poor  Law 
Act.  The  12th  section  then  declares  what  shall  be 
the  rateable  hereditaments,  and  with  the  exception 
of  one  or  two  matters  not  to  be  found  in  the  Poor 
Law  Act,  that  section  transcribes  the  said  corres- 
ponding enactment.  It  is  impossible  not  to  see  tiiat, 
at  the  time,  the  Legislature  had  the  Poor  Law  as 
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well  as  other  ratings  in  their  contemplation.  Then 
comes  the  18th  section,  which  says,  that  <*for  the 
purposes  of  such  valuation  all  mills  and  buildings 
erected  for  manufacturing  or  other  purposes,  toge- 
ther with  the  water-power  thereof,  shall  be  included 
in  such  valuation,  provided  that  the  water-power  of 
any  mill  or  manufactory  be  only  valued  so  far  as  it 
may  be  actually  used,  and  that  such  valuation  shall 
not  extend  to  or  include  the  value  of  any  machinery 
contained  within  such  mill  or  manufactory."  So 
that  it  is  plain  that  the  valuation  of  mills  under  this 
Act  does  not  include  the  machinery  which  is  to  be 
found  in  such  mills.  The  27th  section  then  enacts, 
that  "  every  rate  for  the  relief  of  the  destitute  poor 
in  every  union,  &c.,  shall  be  made  upon  the  here- 
ditaments and  tenements  liable  thereto,  according 
to  the  valuation  of  each  hereditament  or  tenement 
comprised  in  such  Acts,**  &c.  So  that  here  there  is 
a  provision  for  a  uniform  valuation  of  every  here- 
ditament in  Ireland,  including  for  Poor  Law  pur- 
poses. The  enactment  that  machinery  is  not  to  be 
included  in  the  valuation  is  followed  by  another, 
directing  these  Acts  to  be  transmitted  to  Poor  Law 
Guardians,  and  that  the  poor  rate  shall  be  levied 
according  to  the  valuation  so  transmitted.  After 
these  sections  and  others  to  the  same  effect,  I  will 
not  waste  the  time  of  the  court  by  going  into  further 
detail.  It  is  clear  that  the  Poor  Law  rating  was  in 
the  contemplation  of  the  Legislature,  and  it  was  not 
contemplated  that  they  should  make  any  valuation 
distinct  from  that  transmitted  to  them,  only  that 
they  are  not  prevented  from  altering  the  name  of 
the  occupier  or  immediate  lessor,  &c. ;  and  by  sec. 
29,  the  limits  for  the  revision  from  time  to  time  of 
the  tenement  valuation  are  defined.  Tiius  there  can 
only  be  an  entirely  new  valuation,  distinct  from  that 
revision  given  by  this  section,  in  cases  where  build- 
ings have  been  thrown  down,  &c.  Therefore  this 
Act  of  Parliament  appears  to  me  to  furnish  positive 
legislation  upon  this  question,  and  so,  without  ex- 
pressing any  opinion  upon  the  other  subject,  I  shall 
say  that  the  Guardians  had  no  power  to  include  in 
the  rating  that  machinery  which  the  Act  of  Parlla- 
joient  has  directed  them  to  exclude. 

Judgment  for  the  appellants  to  reduce 
Vie  rating  from  £1600  to  £600. 


HlLART   AND    EaSTEB   TeRMS,  1855. 

Ellis  r.  O'Neill. — Januaty^  April  27. 

T\the  rent  charge — Non  render  of  tithe  during  con^ 
tinuance  of  demise — Tithe  Acts. 

A  composition  and  applotment  of  certain  tithes  were 
made  in  1 834.  Jtt  did  not  appear  that  any  ren* 
der  of  said  tithes  had  been  made  for  60  years 
prior  to  said  composition^  but  during  au  that 
time  the  tithes  had  been  demised  (orwnally  by  a 
lease  of  1776,  for  Uves  renewable  for  ever^  and 
which  had  been  continuallif  renewed,)  to  a  party 
not  the  owner  or  lessee  of  the  land  in  respect  of 
which  they  were  chargeable^  and  the  reserved 
rent  paid  to  the  tithe  owner.  Held,  (Perrin,  J. 
dissentiente,)  that  the  above  case  came  within  the 
saving  of  the  20th  section  of  the  \  S^  2  Vic.  c.  109, 
and  that  the  60  years*  non  render  was  no  bar  to 


the  recovery  of  the  rent  charge,  for  which  the  said 
tithes  had  been  commuted  by  the  statute. 

This  was  a  special  case  sent  to  this  court  by  the 
Lord  Chancellor  upon  the  following  state  of  facta  : 
By  letters  patent  of  Charles  2nd,  dated  1684,  the 
Monastery  and  lands  of  Clontuskert  in  the  Diocese 
of  Elphin  and  County  of  Roscommon,  and  the  lands 
of  Moherdare,  otherwise  Ballindare  and  Clonadra, 
and  other  lands  situate  in  said  parish  were  g^nted 
to  Henry  Lord  Kingsland,  bis  heirs  and  assigns  for 
ever.  By  indenture  of  lease  and  re-lease,  dated 
1 8th  August,  1766,  Lord  Kingsland  demised  and 
re-leased  to  Uiick  Burke,  his  heirs  and  assigns,  all 
Lord  Kingsland's  impropriate  tithes  in  the  Counties 
of  Roscommon  and  Longford,  for  three  lives,  re- 
newable for  ever,  at  the  yearly  rent  of  £240.  This 
lease  was  renewed  by  the  parties  respectively  re-^ 
presenting  the  original  lessor  and  lessee  on  the  Slat 
of  March,  1813,  and  the  1st  of  August,  1832.  The 
above  rent  appeared  to  have  been  paid  under  the 
said  several  successive  renewals  to  Lord  Trimlee* 
ton  and  his  heirs,  (the  successors  of  Lord  Kings- 
land,)  from  1822  to  the  25th  March,  1852,  inclu- 
sive. In  1834  a  composition  and  applotment  was 
made  of  said  tithes.  There  was  no  evidence  to 
show  that  any  tithes  had  been  paid  during  any  part 
of  the  period  of  60  years  next  preceding  the  esta- 
blishment of  such  composition.  The  special  case 
further  set  out  a  lease  by  Lord  Kingsland,  dated 
21st  of  February,  1731,  whereby  he  demised  the 
lands  in  question  along  with  other  lands,  **  toge- 
ther with  as  much  of  the  tithes  of  all  or  any  or 
either  of  them  as  were  vested  in  or  belonging  to 
said  Lord  Kingsland,  to  Richard  Berford,  his  exe- 
cutors, administrators,  and  assigns,  for  51  years,  at 
a  yearly  rent."  The  interest  of  said  Richard  Ber- 
ford under  said  lease  in  said  lands  thereby  demised, 
(but  not  in  the  tithes  of  said  lands,)  afterwards,  bj 
assignment  dated  7th  Jane,  1745,  executed  by  said 
Richard  Berford  and  one  Laurence  Berford,  be- 
came vested  in  one  Thomas  Shanley,  who,  by  in- 
denture of  lease  dated  12th  of  July,  1746,  demised 
the  lands  of  Ballindare,  Moher,  and  Gurteen,  in 
the  parish  of  Clontuskert  aforesaid,  to  John  Far- 
rell  for  21  years  from  25th  March  then  last.  Ro- 
bert Fetherston,  under  whom  the  petitioners  in  the 
second  matter  of  O^Neill  v.  Ellii*  derive  title  to  the 
said  lands  of  Moher,  Ballindare,  and  Clonadra,  ob- 
tained from  Lord  Krogsland  in  1751  a  lease  for 
lives  renewable  for  ever  of  these  lands,  subject  to 
the  outstanding  lease  to  Berford ;  and  by  deed  poll 
the  said  J.  Farrell  subsequently  assigned  to  Fether- 
ston his  interest  in  the  sub-lease.  By  deed  of  con- 
veyance dated  7th  of  Nov.,  1768,  Lord  Kingsland 
conveyed  to  f'etherston  the  fee  simple  of  the  lands 
of  Moher,  Ballindare,  and  Clonadra ;  and  the  lat- 
ter sabseqnently,  by  deed  of  the  29th  of  August, 
1775,  conveyed  same  to  Theophilus  Johnston,  John 
Daniel  Coates,  and  William  Alexander,  who,  by  in- 
denture of  same  date,  demised  the  said  lands  to  Fe- 
therston for  lives  renewable  for  ever.  The  follow- 
ing question  was  then  submitted  on  the  foregoing 

•  Ellis  V.  O'Neill  was  a  petition  to  recover  the  tithe 
rent  charge.  O'Neill  v.  Ellis  was  a  cross  petition  to  es- 
tablish the  claim  of  exemption  under  I  &  2  Yic  c  109,  a.  16. 
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facts — viz.:  whether  the  lands  of  Moher,  Ballin- 
c1are»  and  Clonadra,  respectively  situate  in  the  pa* 
rish  of  Clontuskert,  Diocese  of  £1pbin»  and  County 
of  Roscommon,  or  any  and  which  of  them  would 
have  been  rightfully  charged  with  payment  of  com- 
position in  lieu  of  tithes,  if  the  said  Act  of  the  I  & 
2  Vic,  chapter  109,  had  not  passed ;  and  whether 
the  right  of  exemption  from  the  payment  of  tithes 
ezistedy  and  was  acted  upon,  at  the  time  of  or 
within  one  year  next  before  the  establishment  of  a 
composition  in  lien  of  tithes  in  the  said  parish  of 
Clontuskert  ? 

Wm.  Smith,  Fitzgtbbon,  Q'C^  and  Napier^  Q.C, 
argued  in  support  of  the  liability. 

LawsoHf  Berkeley/ J  Q,  C,  and  Deasy,  Q*C^  for 
the  exceptions. 

Cur,  adv.  vult 

April  21. — MooRB,  J. — In  this  case  there  is  a  dif- 
ference of  opinion  between  the  various  members  of 
this  court.  It  is  my  duty,  in  the  first  place,  to  express 
the  opinion  I  have  formed.  This  case  originally  came 
before  theCourtofChancery,  and  two  eminent  judges, 
the  Lord  Chancellor  and  the  Master  of  the  Rolls, 
having  differed  in  their  opinions,  the  former  sent 
the  present  case  to  this  court  for  their  consideration 
and  opinion.  I  need  scarcely  say,  when  such  emi- 
nent men  as  these  have  differed  in  opinion,  that  the 
case  is  one  of  great  diflficulty.  Tiie  facts  of  the 
case  here,  so  far  a4  they  relate  to  the  question  to  be 
decided,  are  shortly  these.  In  1684  Lord  Kingsland 
became  seised  in  fee,  under  a  patent  from  the  Crown, 
of  the  impropriate  tithes  of  the  three  denominations 
of  lands,  namely,  Moher,  Ballyclare,  and  Clonedan, 
with  respect  to  which  this  question  arises.  In  1766 
Lord  Kingsland,  being  so  seised  in  fee,  by  inden- 
ture under  his  hand  and  seal  demised  the  same 
tithes  to  one  Ulick  Burgh  for  three  lives,  with  a 
covenant  for  perpetual  renewal,  at  the  rent  of  £240. 
This  lease  has  been  renewed  several  times,  and  the 
last  renewal  was  in  1832.  Two  of  the  lives  in  that 
renewal  are  still  living,  and  that  lease  consequently 
still  subsists,  and  was  so  at  the  time  of  the  passing 
of  the  1  and  2  Vic  c.  109,  in  the  year  1838.  The 
interest  in  that  lease  is  now  vested  in  the  petitioner, 
in  the  first  matter,  the  representatives  of  Charles 
Armstrong,  to  whom  the  renewal  of  1832  was 
granted.  They  claim  the  tithe  rent  charge  of  the 
three  denominations  which  I  have  already  men- 
tioned.- The  legal  estate  of  the  lands  comprised  in 
the  three  denominations  is  vested  in  the  respondents 
in  the  matter  under  a  lease  for  lives  renewable  for 
ever,  who  dispute  their  liability  io  the  payment  of 
the  tithes  out  of  any  of  these  three  denominations. 
It  appears  that  the  rent  of  £240  has  been  paid  re- 
gularly to  Lord  Kingsland  and  to  t^ose  who  repre- 
sent his  reversionary  interest,  and  up  to  a  period 
shortly  before  the  subsisting  demise.  In  1834  there 
was  a  tithe  composition  of  the  parish  in  which  the 
lands  are  situate,  and  an  applet  men t  was  made  in 
respect  of  these  denominations.  The  case  goes  on 
to  state  that  there  was  no  evidence  to  show  that 
tithes  had  been  paid  out  of  these  denominations,  or 
either  of  them,  during  the  sixty  years  before  the 
composition  of  1834.  After  stating  these  facts 
which  I  have  mentioned,  the  case  goes  on  to  state 
what  was  the  question  between  the  parties,  and  what 


the  petitioners  and  respondents  respectively  con* 
tended  for,  namely,  whether  the  lands  of  Moher, 
Ballinclare,  and  Clonadra  would  have  been  right- 
fully charged  with  the  payment  of  composition  in 
lieu  of  tithes  if  the  said  Act  of  1  &  2  Vic.  c.  109, 
had  not  passed  ?  and  secondly,  whether  the  right  of 
exemption  from  the  payment  of  tithes  existed  in  the 
said  parish  of  Clontuskert  ?  Neither  of  these  qires- 
tions  appears  to  me  to  present  very  distinctly  the 
real  question  in  the  case ;  but,  however*  we  have 
most  distinctly,  in  those  passages  of  the  case  which 
I  have  read,  that  which  the  parties  respectively  con- 
tend for,  and  the  judgment  thereon  of  the  judges  of 
the  Court  of  Chancery,  and  their  opinion  has  rested 
on  the  construction  of  the  Act.  We  have  also,  to 
assist  us,  the  arguments  in  this  court,  and  counsel 
therein  rested  the  case  exclusively  upon  the  con- 
struction which  they  think  ought  to  be  given  to  the 
different  sections  of  the  Act.  1  may  therefore  as- 
sume that  the  point  which  is  to  be  decided  by  the 
court  is  this,  namely,  whether  the  fact  of  the  non- 
payment of  tithes  for  sixty  years  before  1834,  did, 
under  the  facts  in  this  case,  create  an  exemption 
for  the  said  three  denominations,  or  either  of  them, 
from  the  future  payment  of  tithe  rent  charge.  The 
respondents  rest  their  claim  to  exemption  from  tithes 
on  the  18th  section  of  the  Act.  By  that  section,  to 
which  I  shall  hereafter  more  fully  advert,  the  en- 
joyment of  the  land  for  sixty  years  before  the  com- 
position, without  payment  or  render  of  tithe  or  mat- 
ter in  lieu  thereof,  is  made  a  general  ground  for  a 
claim  of  exemption.  In  the  present  case  there  is  no 
payment  of  tithes  or  other  matter  in  lieu  thereof  for 
sixty  years  before  1834,  nor  was  there  any  enjoy- 
ment of  tithes  by  auy  deed  or  writing  ;  and  so  far 
it  is  clear  that  the  case  of  the  respondenU  falls 
within  the  18th  section,  and  if  that  stood  alone,  the 
respondents  would  make  out  their  claim  for  an  ex- 
emption ;  but  then,  the  petitioners  say,  on  the  other 
hand,  that  while  such  would  have  been  the  case 
under  the  18th  section,  by  the  20th  section  an  ex- 
ception is  engrafted  upon  the  18th  section,  within 
which  exception  they  allege  that  the  present  case 
comes.  Now,  by  that  20th  section  it  is  enacted, 
that  "  the  provisions  before  executed  with  respect 
to  exemption  from  tithes  shall  not  extend  to  any 
lease,  when  the  tithes  shall  have  been  demised  by 
deed  for  any  term  of  life  or  years  subsisting  at  the 
time  of  the  passing  of  the  Act.'*  The  petitioners 
say,  that  there  having  been  a  subsisting  demise  of 
the  tithes  by  deed  under  the  lease  of  1 766  and  the 
renewal  of  1832,  they  come  under  that  exception, 
and  that  the  case  therefore  does  not  come  within 
the  operation  of  the  18th  section,  but  is  exempted 
from  it.  The  respondents  contend  for  a  different 
construction  of  the  20th  section,  and  say  that  no 
case  comes  within  it,  unless  where  there  has  been  a 
demise  of  tithes  by  the  tithe  owner  to  the  land  owner ; 
that  such  is  not  the  case  here,  and  hence,  that  the 
petitioners  do  not  come  within  that  exception,  nor 
have  they  the  benefit  of  it.  Accordingly,  the  im- 
portant question  for  the  court  to  decide  is,  which 
of  these  two  constructions  is  the  right  one.  It  is 
perfectly  plain,  and  indeed  has  been  admitted  in  the 
course  of  the  argument,  that  the  words  of  the  20th 
section  are  large  enough  to  embrace  within  them  the 
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case  of  the  petitioners,  for  the  words  are  ♦*'the 
provisions  of  the  Act  shall  not  extend  to  any  case 
where  the  tithes  have  been  demised  by  deed  then 
subsisting."  Here  we  have  a  denaise  by  deed,  and 
that  deed  subsisting  at  the  time  of  the  passing  of  the 
Act.  There  is  nothing  to  limit  the  generality  of 
the  terms  of  the  exception,  or  to  confine  it  to  the 
case  of  a  demise  of  tithes  to  the  land  owner,  but  the 
words  extend  to  every  case  of  demise  by  deed,  whe- 
ther to  the  land  owner  or  to  any  other  person.  It 
is  admitted  that  the  construction  given  by  the  pe- 
titioners to  this  section  is  the  grammatical  construc- 
tion, but  the  respondents  say  that  the  court  is  bound 
to  introduce  certain  words,  when  the  policy  of  the 
Act  is  understood,  for  the  purpose  of  effectuating 
that.  I  shall  read  the  entire  clause,  which  runs  thus, 
"  That  the  provisions  hereinbefore  contained,  with 
respect  to  the  establishment  of  claims  of  and  for 
any  modus  or  exemption  from  a  discharge  of  tithes, 
shall  not  extend  to  any  case  where  the  tithes  of  any 
land  shall  have  been  demised  by  deed  or  for  any 
term  of  life  or  number  of  years,  or  where  any  com- 
position for  tithes  shall  have  been  made  by  deed  or 
writing  by  the  person  or  body  corporate  entitled  to 
such  tithes,  with  the  owner  or  occupier  of  the  land 
for  any  such  term  or  number  of  years,  and  such  de- 
mise shall  be  subsisting  at  the  time  of  the  passing 
of  this  Act,  nor  to  any  suit  for  establishing  a  claim 
to  tithes  now  pending."  It  is  plain  that,  gramma- 
tically, that  part  of  the  clause  which  relates  to  de- 
mises of  tithes  is  not  connected  with  the  words, 
"  owner  or  occupier  of  the  land  ;"  but  the  respond- 
ents say,  that  if  the  words  *'  to  or,"  be  inserted  be- 
fore the  words,  "  with  the  owner  or  occupier  of  the 
land,**  the  construction  will  be  right,  and  the  whole 
clause  will  be  made  grammatical.  I  admit,  that  if 
it  were  rendered  so  it  would  be  grammatical,  but 
before  I  feel  warranted  in  introducing  words  for  the 
purpose  of  limiting  the  sense  of  the  Legislature,  and 
thus  excluding  cases  which  else  would  have  been 
provided  for,  I  must  feel  satisfied  that  their  intro- 
duction is  consonant  with  the  intention  of  the  Le- 
gislature, required  by  the  policy  of  the  Act,  and 
consistent  with  justice.  With  respect  to  the  inten- 
tion of  the  Legislature,  I  see  no  other  intention  than 
that  apparent  on  the  face  of  the  20th  section,  and 
as  to  the  policy  of  the  Act  I  do  not  know  where  to 
find  it.  There  are  no  recitals  in  the  Act  to  ma- 
nifest its  policy.  We  have  only  the  enacting  clause 
in  the  body  of  the  Act  to  look  at  for  the  purpose  of 
arriving  at  its  policy,  and  we  see  that  by  them  no 
burden  whatever  is  cast  on  the  land  owner ;  on  the 
contrary,  a  great  boon  has  been  conferred  on  him 
by  simplifying  his  proof  for  exemption  when  he 
claims  it,  enabling  him  to  establish  that  exemption 
by  means  which  otherwise  vi*ould  have  been  unavail- 
ing. But  I  do  not  know  why  we  sliould  construe 
the  words  so  as  to  create  a  greater  boon  than  the 
Legislature  intended.  If  the  respondent's  construc- 
tion were  adopted,  a  gross  injustice  would,  in  my 
opinion,  be  done  to  those  who  represent  the  lessor's 
interest  in  the  lease  of  1766,  for  by  that  the  lands 
would  be  for  ever  exempted  from  tithe  compensa- 
tion. The  security  of  the  reserved  rent  would  be 
gone  so  far  as  related  to  the  tithes  of  the  denomi- 
nations, and  though  the  lease  expired  or  were  evicted, 


the  lessee's  property  in  the  tithes  would  for  ever  be 
taken  away.  The  representatives  of  the  lessee  ia 
the  lease  of  1766  could  not  have  been  guilty  of  any 
negligence  in  the  assertion  of  his  rights,  for  when 
that  lease  was  made  the  lessee  parted  with  his  right 
to  the  tithes  during  its  subsistence.  He  then  became 
no  longer  entitled  to  the  tithes,  but  to  the  reserved 
rent,  which  has  been  paid  up  to  the  present  time. 
Ought  he,  therefore,  to  be  deprived  of  his  property 
in  consequence  of  the  negligence  of  his  tenant,  and 
when  the  words  which  the  Legislature  has  used  are 
large  enough  to  prevent  such  an  injustice  as  this  ? 
Is  the  court  justified  in  inserting  words  which  the 
Legislature  has  not  dsed,  to  do  a  wrong  to  one  man 
in  order  to  confer  a  boon  on  another  r  There  is 
nothing  either  in  the  policy  of  the  Act  or  in  justice 
to  warrant  us  in  so  doing.  The  respondents  have 
urged  that  if  the  lease  of  1766  had  expired  but  one 
day  before  the  passing  of  the  Act,  the  lessee  would 
have  been  barred.  I  agree  that  he  would  have  bet*n 
so,  because  the  words  of  the  section  are,  that  the 
lease  should  be  subsisting  at  the  time  of  the  pass- 
ing of  the  Act.  I  think  that  that  was  a  casus  omis- 
sus in  the  Act ;  but  1  do  not  not  ^ee  why  the  lessor 
should  not  be  protected  when  his  case  comes  within 
the  very  words  of  the  Act,  because  there  might  have 
been  a  case  in  which  he  might  have  been  exposed 
to  injustice.  It  has  also  been  said  that  the  lessees 
of  the  lease  of  1766  will  be  protected,  though  they, 
or  those  who  represent  them,  may  have  been  guilty 
of  negligence  in  not  enforcing  their  right  to  those 
tithes  for  60  years.  That  may  be  true ;  but  that 
afibrds  no  reason  why,  in  order  to  punish  them, 
you  should  likewise  punish  those  who  were  guilty 
of  no  negligence  whatsoever.  I  therefore  thii^^ 
that  the  words  of  the  20th  section  are  clear,  and 
that  we  are  not  justified  in  altering  its  words. 
There  is  another  reason,  which  to  my  mind  is 
strong,  if  not  conclusive — namely,  that  if  the  con- 
struction to  which  I  have  just  adverted  be  the 
right  one,  the  20th  section  would  have  been  super- 
fluous. The  respondents  say  that  the  20th  section 
only  applies  to  leases  made  by  the  tithe  osvner  to 
the  land-owner,  subsisting  at  the  time  of  the  pass- 
ing of  the  Act.  Now  put  the  case  of  a  subsistuig 
lease  to  the  land- owner,  and  let  us  see  whether  the 
20th  section  would  have  been  necessary  to  protect 
it.  It  must  have  been  made  either  before  the  tithe 
composition  or  after  it.  Take  it  as  having  been 
made  before  the  composition.  I  think  that  1  can 
show  that  the  20th  section  was  utterly  useless  and 
nugatory  for  its  protection.  It  is  clear  that  under 
the  18th  section  a  lease  by  tithe  owner  made  be- 
fore the  tithe  composition,  and  subsisting  at  the 
time  of  the  passing  of  the  Act,  would  be  a  bar  to 
a  claim  of  exemption.  The  18th  section  provided 
for  the  two  periods  of  30  and  60  years,  the  latter 
of  which  I  will  take  as  being  the  one  applicable  to 
this  case.  It  was  incumbent  upon  him  to  prove  the 
enjoyment  of  the  land  for  60  years,  without  pay- 
ment of  tithes,  or  render  of  "  matter  in  lieu  thereof" 
during  that  period.  In  the  case  which  I  have  put 
of  a  lease  to  the  land-owner  before  the  tithe  com- 
position, if  that  lease  reserved  rent,  and  that  were 
paid  within  the  sixty  years,  it  is  plain  that  the 
land-owner  claiming  the  exemption  could  not  make 
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the  necessary  proof,  for  the  circamstaoce  of  the  reser- 
TatioD  of  that  rent  upon  a  lease  of  the  tithes  and  its 
payment  would  have  put  it  out  of  the  power  of  that 
person  to  make  the  required  proof.  But  it  is  possible 
that  though  such  lease  might  have  reserved  rent,  that 
rent  might  not  have  been  paid  within  60  years ;  and 
so   a  party  claiming  exemption   might  give  the 
proof  required  by  the  statute,  for  it  would  be  then 
in  the  power  of  the  owner  of  the  land  to  show 
an  enjoyment  of  the  land  without  render  of  tithes 
for  the  term  required.     But  in  that  case,  though 
he  gives  such  proof,  the  question  would  remain, 
whether  his  claim  to  exemption  would  be  conclu- 
sive as  to  the   land.     I   think   not ;   for,   by   the 
18th  section,  that  claim  of  compensation  would  be 
open  to  a  rebutting  case.     It  provides  in  the  case 
of  a  60  years'  non  render — "  Such  claim  shall  be 
deemed  absolute  and  indefeasible  unless  it  shall  be 
proved  that  such  payment  or  render  of  modus  was 
made,  or  such  enjoyment  had,  by  some  consent  or 
agreement  expressly  made  or  given  for  that  pur- 
pose by  deed  or  in  writing."     Now,  if  there  was  a 
lease  by  deed   made'  before  the  composition   by 
the  tithe-owner  to  the  landlord,   and  that  lease 
subsisted  until  1838,  could  it  be  argued  that  the 
land  had  not  been  enjoyed  by  the  land*  owner  tithe 
free  under  an  agreement  made  by  deed?  and  so,  if 
the  construction  contended  for  by  the  respondent 
to  be  given  to  the  20th  section  be  the  true  one,  it 
would  be  perfectly  useless  with  regard  to  such 
leases.     The  2 1st  section  confirms  this  view,  for 
that  provides  that  the  time  during  which  lands  shall 
be  held  by  the  persons  entitled  to  the4ithes  thereof 
shall  be  excluded  from  the  computation  ;  as  also 
the    time    during    which    the    persons    interested 
in  resisting  any  claim  shall  be  under  disability. 
But  if  the  lease   had   been   made   to   the   land* 
owner  after  this  composition,  then  this  observation 
would  not  apply — because,  by  the  18th  section,  the 
60  yearaare  to  be  anterior  to  the  composition,  and  so 
it  may  be  argued  that  section  20  was  the  proviso  for 
such  a  Lease  made  after  the  composition,  if  subsist- 
ing at  tne  time  of  the  passing  of  the  Act.     I,  how- 
ever, see  nothing  in  the  Act  to  abrogate  leases  made 
between  tithe-owners  and  land-owners,  when  cre- 
ated by  deed  or  writing.     I  think  that  the  20th 
section  could  not  have  been  necessary  to  protect 
such  leases,  and  that  the  20th  section  would  have 
been  useless  for  the  case  of  leases  made  either  prior 
or  subsequent  to  the  composition.     This  composi- 
tion was  made  in  1834;  the  Act  was  passed  in 
1838.     It  would  be  highly  improbable  that  a  land- 
owner, who  has  not  paid  tithes  for  60  years  before 
the  composition,  would  take  out  a  lease  afterwards, 
and  I  cannot  thiiik  that  the  20th  section  was  passed 
to  protect  such  improbable  leases,  and  had  such 
been  tiie  object  of  the  framers  of  the  Act,  language 
would  have  been  used  of  a  more  specific  character, 
and  not  words  applicable  to  every  lease  by  deed  or 
writing,  no  matter  to  whom  made.     For  these  rea- 
sons my  judgment  is  in  favour  of  the  petitioners  in 
the  first  matter.    I  may  further  add  that  I  have  re- 
ceived a  letter  from  my  brother  Perrin,  who  is  un- 
able to  attend  from  illness,  and  in  which  he^  states 
it  to  be  his  opinion  that,  in  respect  of  the  three  de- 
nominations in  question,  the  claim  of  exemption  has 


been  established,  and  that  the  case  does  not  come 
within  the  20th  section,  the  demise  of  the  tithes  not 
having  been  made  to  the  owner  of  the  land,  and  that 
no  such  exception  as  the  present  came  within  the 
contemplation  of  the  Legislature. 

Cbampton,  J. — Concurring  as  I  do,  tn  omnihiis^ 
with  the  opinion  expressed  by  my  brother  Moore, 
I  might  possibly  have  been  excused  did  I  allow  the 
case  to  rest  with  his  very  lucid  observations ;  but 
this  is  a  case  of  great  importance,   now   raised 
for  the  first  time,  and  very  high  authorities  difier 
in  their  opinions  respecting  the  point  at  issue.    The 
question  now  before  us  is  one  of  the  construction  of 
an  Act  of  Parliament,  not  one  that  is  governed  by 
authority,  seeing  that  no  authorities  are  applicable 
to  the  present  case  save  the  very  high  authorities 
on  either  side  of  the  question  of  the  present  Lord 
Chancellor  and  the  Master  of  the  Rolls.     The  so- 
lution of  the  question  now  before  us  turns  upon  the 
construction  of  the  1  &  2  Vic,  c  109,  s.  20,  for  it 
is  agreed  that  if  the  18th  section  stood  alone  in 
this  case,  the  petitioner  in  the  first  matter  {Ellis  v. 
O'Neill)  would  not  be  entitled  to  the  tithes.     But 
the  question  here  is  respecting  the  construction  of 
the  20th  section — namely,  whether  the  demise  spe- 
cified in  that  section  is  limited  to  the  case  of  a  de- 
mise made  to  the  owner  of  the  land ;  or  whether 
on  the  other  hand,  demises  to  strangers  are  com- 
prehended therein.     The  best  opinion  which  I  am 
able  to  form  upon  this  subject  is  that  all  demises 
of  the  class  mentioned  in  the  20th  section,  whether 
to  occupiers  or  to  strangers,  are  included.     My 
reasons  for   arriving  at   that  conclusion   I   shall 
state.     In  the  first  place,  the  grammatical  meaning 
of  the  words  used  by  the  Legislature  require  this 
construction.     The  section  contains  two  members 
connected  by  the  conjunction  «<or."    The  first  mem- 
ber, "  where  the  tithes  of  any  land  shall  have  been 
demised  by  deed  for  any  term  of  life  or  number  of 
years,'*  excludes  from  the  operation  of  the   18th 
section  the  case  of  demises ;  and  the  subsequent 
member  of  the  sentence  applies  to  the  case  of  com- 
position for  tithes,  "  or  where  any  composition  for 
tithes  shall  have  been  made  by  deed  or  writing  by 
the  person  or  body  corporate  entitled  to  such  tithes 
with  the  owner  or  occupier  of  the  land  for  any  such 
term  or  number  of  years."     It  appears  to  me  that 
these  two  members  of  the  sentence  are  as  distinct 
as  the  two  subject-matters  to  which  they  refer,  one 
to  demises  and  the  other  to  compositions.     The 
construction  put  upon  this  sentence  by  the  respon- 
dent in  the  first  matter,  which  I  may  term  the  nar- 
row construction,  does  violence  to  the  grammatical 
construction.     The  supporters  of  that  construction 
are  obliged  to  read  the  section  with  the  interpola- 
tion of  the  words  "to  or''  before  the  word  "  with," 
or  else  to  attribute  to  the  Legislature  such  a  loose 
mode  of  framing  this  Act  as  to  understand  the  word 
"  with*'  as  signifying  "  to."     One  or  both  of  these 
things,  namely,  interpolation  or  change  of  significa- 
tion of  a  word,  must  be  done  in  order  to  eke  out 
the  limited  construction  for  which  they  contend. 
In  the  cases  in  which  this  course  was  adopted  it 
was  found  essential  to  do  so.     Mr.  Napier  cited  a 
rule  of  construction  laid  down  by  a  venerable  judge 
of  this  court,  who  sat  for  many  years  in  the  place 
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frhich  I  have  now  the  honour  to  occupy — the  late 
Mr.  Justice  Burton.  That  rule  has  been  frequently 
adopted  by  some  of  the  most  eminent  judges  in 
England.  It  was  pronounced  in  the  case  of  War- 
burton  v.  Ivie,  (1  Huds.  &  Bro.  648.)  <'It  is  a  rule 
in  the  construction  of  statutes  that  in  the  first  in- 
stance the  grammatical  sense  of  the  words  is  to  be 
adhered  to.  If  that  is  contjrary  to  or  inconsistent 
with  any  expressed  intention,  or  any  declared  pur- 
pose of  the  statute,  or  if  it  would  involve  any  ab- 
surdity, repugnance  or  inconsistency  in  its  different 
provisions,  the  grammatical  sense  must  then  be 
modified,  extended  or  abridged,  so  far  as  to  avoid 
such  an  inconvenience  but  no  farther."  Now  the 
counsel  for  the  petitioner  in  the  second  matter  ad- 
mit that  the  grammatical  construction  of  the  sen- 
tence is  against  them.  If  that  would  necessarily 
involve  any  absurdity,  the  grammatical  construction 
must  be  abridged  so  as  to  obviate  that,  but  no  fur- 
ther. But  it  has  been  said  that  it  is  necessary  to 
do  violence  to  the  form  of  this  Act  of  Parliament 
to  carry  out  the  policy  of  the  statute.  Here  we 
are  called  on  for  the  purpose  of  doing  a  great  right 
to  do  a  little  wrong.  We  are  called  upon  to  violate 
the  intention  of  the  Legislature,  as  evidenced  by 
the  language  used,  in  order  to  carry  out  a  vague 
supposed  policy.  No  such  intent  as  that  which  we 
are  called  on  to  infer  appears  in  the  Act  of  Parlia- 
ment ;  no  such  preamble  is  to  be  found.  The  in- 
tention of  the  Act  plainly  was,  to  substitute  rent 
charges  for  tithe  compositions.  That,  at  least,  is 
the  declared  intention,  and  any  other  we  must  make 
out  from  the  context.  I  cannot  find  any  such  in- 
tention as  is  supposed  to  have  been  expressed.  The 
18th  and  20tb  sections  are  apparently  no  part  of 
the  original  framework  of  the  Act,  and  these  pro- 
visions appear  to  have  been  taken  from  the  English 
Act,  2  &  3  Wm.  4,  c.  100.  We  might,  then,  well 
suppose  that  the  intention  and  policy  of  the  Legis- 
lature in  introducing  these  provisions  from  the  2  & 
3  Wm.  4,  c.  100,  was  the  same  in  one  Act  as  it  was 
in  the  other.  Now,  we  find  that  the  recital  of  the 
English  Act  does  not  deal  at  all  with  the  general 
subjects  of  the  Irish  Act,  but  has  only  particular 
sections  common  to  both ;  "  whereas  the  expense 
and  inconvenience  of  suits  instituted  for  the  recovery 
of  tithes  may  and  ought  to  be  prevented,  by  shorten* 
ing  the  time  required  for  the  valid  establishment  of 
claims  of  a  modui  decimandi,  or  exemption  from  or 
discharge  of  tithes."  The  object  of  these  sections 
Is  likewise  merely  to  shorten  the  time  required  for 
the  establishment  of  claims  of  modus  and  exemp- 
tion, and  ought  therefore  to  have  the  same  construc- 
tion as  the  corresponding  part  of  the  statute  of 
Wm.  4.  Section  20  of  the  Irish  statute  is  verbatim 
with  the  earlier  portioa  of  section  4  of  the  English 
Act.  It,  however,  omits  unfortunately  the  last 
clause,  which  made  part  of  the  condition  the  insti- 
tution of  the  particular  suit  within  three  years  after 
the  expiration  or  other  determination  of  the  demise 
or  composition.  Now,  looking  at  this  last  clause, 
and  indeed  at  the  whole  of  the  4th  section  of  the 
English  Act,  can  we  hesitate  at  coming  to  the  con- 
clusion that  the  true  construction  of  section  20  is 
of  a  general  character  and  not  limited^  as  has  been 
contended  for  ?     No  one  can  deny  that  the  same 


construction  must  be  given  to  these  two  analogous 
provisions.  We  have,  to  be  sure,  no  decision  re- 
garding the  construction  of  the  English  Act ;  but 
the  framers  of  the  Irish  Act,  in  their  adoption  of 
the  words  of  the  English  Act,  would,  in  case  the 
latter  had  contained  the  verbal  blunder  complained 
of,  have  repeated  that  blunder.  Moreover  the  20th 
section  would  have  been  unnecessary,  if  the  con- 
struction contended  for  is  to  prevail,  for  in  that 
case  there  would  have  been  **  such  a  consent  or 
agreement  by  deed  or  writing"  for  suspending  the 
enjoyment  of  the  tithe  by  the  tithe  owner  as  pro^ 
vided  for  by  the  Idth  section,  and  so  we  are  called 
upon  to  do  violence  to  this  Act  of  Parliament  in 
order  to  support  a  construction  which  would  be 
quite  unnecessary  for  the  purposes  of  the  Act.  Is 
it  more  reasonable  that  a  party  without  any  default 
of  his  own,  being  merely  a  reversioner  receiving 
rent  on  an  ancient  lease,  should  be  barred  from  all 
right  and  claim  on  foot  of  his  long  acknowledged 
right  according  to  the  limited  construction  con- 
tended for  in  this  case?  While  the  rent  is  regularly 
paid  up,  the  reversioner  has  no  remedy  to  compel 
payment  of  the  tithes.  Indeed  if  the  lessee  could 
by  laches  bar  the  reversioner,  we  might  justly  sup- 
pose that  some  provision  in  emphatic  terms  would 
have  been  made  to  provide  for  it,  and  yet  such  is  called 
a  reasonable  construction.  It  would  not  be  so,  unless 
it  had  been  intended  by  the  Legislature,  as  soon  as 
possible,  to  put  an  end  to  lay  property  in  tithe, 
which  ought  to  be  protected  as  much  as  any  -other 
property.  I  have  accordingly  arrived  at  the  con- 
clusion that  the  demises  mentioned  in  the  20th  sec- 
tion are  not  confined  to  the  case  of  demises  of  tiihe 
to  the  owner  or  occupier  of  the  land,  but  are  gene- 
rally applicable  to  those  of  the  character  which  ibe 
terms  of  the  clause  appear  to  denote. 

Leprot,  C.  J. — This  case  comes  before  us  under 
circumstances  which  demand  our  most  anxious  con- 
sideration. I  do  not  feel  myself  at  liberty  to  gra- 
tify my  own  feelings  by  merely  expressing  my  ouii 
concurrence  with  the  views  of  the  able  judges  who 
have  preceded  me,  but,  concurring  with  them  in 
omnibuSf  I  feel  bound  to  state  my  reasons  for  that 
concurrence.  The  facts  of  the  case  have  been  so 
fully  and  accurately  detailed,  that  it  is  unnecessary 
for  me  to  go  into  them.  The  question  is,  whether 
these  three  denominations  of  land  have  been  showu 
to  be  exempt  from  the  payment  of  tithe.  I  use  that 
latter  word,  with  reference  both  to  composition  and 
rent- charge.  A  good  deal  of  confusion  and  some 
degree  of  mystification  has  crept  into  the  argument 
in  this  case  by  confounding  that  which  is  the  real 
question  with  what  is  not  the  question.  The  ques- 
tion is  not,  whether  tithes  let  on  lease  are  exempt 
from  composition  or  commutation  into  rent-charge, 
but  whether  the  lands,  which  are  bound  to  pay  tithe, 
are  exempt  from  liability.  The  reversioner  here 
does  not  contend  that  his  reversionary  interest  in 
tithe  was  not  liable  to  the  process  of  commutation, 
but  he  contends  that  his  right  to  the  tithes  so  com- 
muted has  not  been  taken  away  by  the  operatiou  of 
this  Act,  as  deciding  the  question  of  exemption. 
Now  this  question  of  exemption,  which  is  the  ques- 
tion here,  has  arisen  for  the  first  lime  under  the  1 
k  2  Vic,  c.  109,  and  so  far  from  that  having  been 
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made  the  subject  of  agitation  under  former  Acts,  it 
was  provided  by  every  one  of  them  that  the  Com- 
missioners appointed  thereunder  were  to  pay  no 
regard  to  any  claim  for  exemption,  but  were  at  once 
to  charge  the  whole  of  the  lands  with  the  composi- 
tion, although  a  claim  of  exemption  might  have  been 
made,  or  even  that  claim  put  forward  so  seriously 
as  to  be  the  subject  matter  of  discussion  in  a  pend- 
ing suit.  For  the  first  time,  therefore,  the  question 
of  exemption  has  come  to  be  discussed  under  the  1 
&  2  Vic,  c  109,  and  I  shall  have  hereafter  to  con- 
sider how  far  the  jurisdiction  conferred  by  that  Act 
could  have  been  intended  by  the  Legislature  to  de- 
cide the  ultimate  right  to  tithes  when  on  lease.  I 
shall,  however,  postpone  that  till  I  have  considered 
how  that  stood  under  former  Acts,  for  these,  except 
ao  far  as  they  have  been  expressly  repealed^  must 
be  read  in  connection  with  the  1  &  2  Vic  c  109. 
But  ^hat  do  I  find  in  these  Acts  ?  The  Legislature 
has  not  left  it  mere  matter  of  conjecture  whether 
the  reversioner  was  to  be  bound  by  the  process  of 
commutation,  for  by  the  dist  section  of  the  4  Geo. 
4,  c  99,  it  is  enacted  that  this  process  shall  be  bind- 
ing  on  him  and  all  persons  whatsoever,  whether 
owners  or  lessees  of  such  tithes.  Now,  contrast 
these  careful  provisions  of  the  Legislature  to  bind 
the  reversioner,  when  they  mean  him  to  be  bound, 
with  the  saving  of  the  reversioner  s  rights  when  they 
did  not  mean  him  to  be  bound.  Whea  they  did 
design  to  bind  him,  they  do  so  iu  espreu  terms  ; 
but  where  they  did  not  mean  him  to  be  bound,  they 
have  declared  him  to  be  out  of  the  operation  of  the 
provisions  contained  in  the  antecedent  part  of  the 
Act,  and  the  natuie  of  that  saving  is  in  harnaony 
with  all  the  previous  provisions  of  the  Act»  and  the 
sense  of  the  Legislature  in  the  clause  in  question  is 
not  to  be  collected  only  from  the  words  themselves, 
but  from  all  the  antecedent  provisions.  It  will  not 
be  disputed  for  a  moment,  that  at  the  common  law, 
antecedent  to  all  these  statutes,  no  such  right  of  ex- 
emption in  respect  of  tithes  against  the  owner  or 
reversioner  could  have  been  set  up,  for  no  such  pre- 
sumption could  have  been  established  by  any  such 
evidence,  as  provided  by  the  1 8th  section  of  the  1 
&  2  Vic  c  109.  At  common  law  that  would  have 
been  insufficient ;  and  under  the  statutes  antecedent 
to  the  1  &  2  Vic  c.  109,  that  could  not  have  been 
made  a  ground  for  establishing  an  exemption.  So 
we  have  on  the  part  of  the  reversioner  this  common 
law  right,  and  that  saved  under  the  former  Acts. 
Next,  I  inquire  what  was  the  object  of  the  Act  of 
1  &  2  Vic  c  109  ?  Its  title  is,  «<  An  Act  to  abolish 
compositions  for  tithes  in  Ireland,  and  to  substitute 
rent  charges  in  lieu  thereof;'*  and  the  preamble  re- 
cites, that  it  is  expedient  to  abolish  compositions  for 
tithes  in  Ireland,  and  in  lieu  thereof  to  substitute 
rent  charges,  payable  by  persons  having  a  perpetual 
estate  or  interest  in  the  lands  subject  thereto,  a  rea- 
sonable allowance  being  made  for  the  greater  facility 
and  security  of  collection  arising  oat  of  such  trans- 
fer of  liability  from  the  occupiers  to  the  owners  of 
land.  Is  there  in  what  has  been  termed  the  policy 
of  this  Act  one  vestige  of  an  intention  to  change 
the  position  of  the  tithe  owner  for  the  worse  ?  All 
which  appears  to  have  been  intended  was,  to  sub- 
ject bis  reversionary  rights  to  tithe  to  commutation 


into  rent  charge  ;  but  where  is  there  any  intention 
apparent  to  affect  the  remaining  three-fourths,  or 
that  he  should  be  in  a  worse  position  as  regards  that 
than  he  stood  at  common  law  ?  Down  to  the  16th 
section  we  find  no  one  word  about  exemption,  then 
come  the  important  provisions  which,  for  the  first 
time,  create  this  new  jurisdiction.  [His  Lordhip 
read  the  I6tb  section.]  Now,  between  whom  is 
that  question  of  exenrption  to  be  decided  ?  Is  it 
between  the  tithe  payer,  who  is  the  occupier,  and 
the  tithe  owner,  who  is  not  the  reversioner  but  the 
lessee  of  the  tithes  ?  What  has  the  reversioner  to 
do  with  that  question  ?  He  has  no  right  to  the 
tithes,  no  right  to  composition  or  rent-charge ;  none 
of  these  things  belonged  to  him.  Why  then  is  the 
man  who  has  no  right  to  the  subject  matter  of  the 
petition  to-be  bound  by  the  petition?  1  ask  apriori^ 
from  the  nature  of  this  provision,  is  it  to  be  intended 
that  the  Legislature  meant  to  bind  the  right  of  a 
party  who  was  not  a  necessary  party  to  the  pro- 
ceeding, who  in  fact  had  nothing  to  do  with  the 
matter?  The  Act  then  proceeds,  and,  with  a  view 
to  this  jurisdiction,  and  with  reference  to  the  party 
who  is  really  interested  in  the  litigation  in  question, 
it  provides  what  shall  be  the  criterion  for  establish- 
ing the  right  of  exemption ;  what  case  it  siMll  behove 
one  party  to  make  in  support  of  his  claim,  and  what 
shall  be  th&  nature  of  the  defence  on  the  other  hand. 
If  the  occupier  could  show  that  he  had  not  for  thirty 
years  paid  tithes,  in  the  first  instance,  prima  Jhcie 
he  would  make  out  a  case  for  exemption,  to  which, 
however,  the  answer  would  be  the  payment  of 
the  tithes  or  ««^other  matter  in  lieu  thereof"  prior  to 
the  commencement  of  the  period  of  thirty  years  s 
but  ta  the  occupier  or  lessee  alone  could  the  fact  of 
that  non-payment  be  known,  and  whether  the  sus- 
pension arose  from  an  agreement  or  any  other  ground* 
Then,  if  the  intermission  continued  for  sixty  years^ 
the  right  of  exemption  became  peremptory,  unless 
a  previous  agreement  by  deed  or  in  writing  could 
be  shown.  How  could  the  reversioner  in  such  a 
case  have  been  able  to  raise  the  question,  who  had 
never  had  recourse  to  the  occupier  for  the  purpose 
of  getting  his  tithe,  and  could  have  had  no  know- 
ledge of  what  passed  between  the  tenant  of  the  land» 
and  his  lessee,  and  so  might  have  been  ousted  of  his 
property  by  an  arrangement  made  between  the  les- 
see of  the  tithes  and  the  occupier  of  the  lands  be- 
hind his  back,  in  ignorance  of  what  had  taken  place 
between  the  parties  ?  The  matters  which  ought  to 
confer  the  right  of  exemption  on  the  occupier,  could 
therefore  never  have  been  within  the  knowledge  and 
observation  of  the  reversioner.  If  the  latter  were 
the  hand  to  receive  the  tithes,  and  not  the  lessee, then 
he  would  be  subject  to  this  enactment,  for  he  would 
be  cognizant  of  the  facts,  and  would  have  known 
what  agreement  had  been  made  to  suspend  the  pay- 
ment, and  would  accordingly  have  been  competent 
to  discuss  the  question  of  exemption  ;  but  how  could 
he  do  so  when  the  tithes  were  in  lease?  What, 
then,  have  the  Legislature  done  ?  They  have,  by 
sec  20,  enacted  that  such  an  arrangement,  to  which 
he  need  not  and  ought  not  to  have  been  a  party, 
should  not  afiect  him  ;  that  a  man  who  has  no  right 
to  discuss  a  certain  point,  should  not  be  bound  by  a 
discussion  respecting  same  behind  his  back,  in  which 
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be  could  take  no  part ;  that  any  man,  whose  tithes  are 
let  on  lease,  should  not  be  affected  by  these  provK 
fiions.  The  words  here  are  as  plain  as  words  can 
be,  and  the  reason  of  the  thing  is  equally  so ;  and 
then,  when  we  are  told  that  words  should  be  insertied 
in,  order  to  carry  out  the  supposed  view  of  the  Le- 
gislature, we  are  asked  to  do  what  the  Legislature 
never  intended.  We  are  not  to  presume  that  the 
Legislature  intended  to  do  an  injustice,  more  espe« 
cially  if  the  words  can  be  interpreted  consistently 
with  justice.  When  the  words  of  an  Act  give  a 
plain  and  clear  sense,  they  are  to  be  construed  in 
that  sense.  We  are  bound,  at  all  events,  not  so  to 
alter  them  as  to  make  them  inconsistent  with  the  pro- 
visions of  previous  Acts.  In  the  former  Acts,  where 
the  Legislature  intended  to  bind,  they  used  fit  words 
for  that  purpose ;  so  here,  where  they  have  declared 
an  intention  to  bind  in  respect  of  the  question  of  ex- 
ception, they  have  nevertheless  created  an  excep- 
tion. The  very  argument  in  favour  of  the  new 
moulding  of  this  clause  makes  it  altogether  unne- 
cessary ;  for  supposing  that  the  Legislature  meant 
leases  of  tithes,  made  only  to  the  occupier  of  the 
land  and  not  to  a  third  party,  what  would  be  the 
effect  of  such  leases  ?  They  would  be  equivalent 
to  an  agreement  between  the  parties,  whereby  the 
rent  reserved  was  substituted  for  tithe  during  the 
period*  Could  the  occupier  say  that  the  lessor  had 
no  right  to  the  tithes  when  he  took  out  a  renewal  of  the 
lease  from  time  to  time?  I  need  not,  however,  go  more 
fully  into  that  argument,  which  has  been  so  ably  met. 
What  further  do  I  find  in  the  4  Geo.  4,  c  99,  s.  31  ? 
It  is  provided,  with  regard  to  tithe  compositions, 
that  "  wliere  any  owner  or  occupier  of  land  out  of 
which  any  such  tithes  shall  have  been  issuing, shall 
be  liable  by  or  under  any  covenant  to  the  payment 
of  any  sum  or  sums  of  money  to  the  party  entitled 
to  such  tithes,  as  and  for  the  rent  of  such  tithes, 
such  owner  or  occupier  shall,  during  the  continu- 
ance of  such  covenant,  pay  such  rent  or  sum  to  the 
person  or  persons  entitled  to  the  same,  and  such 
rent  shall  be  received  by  such  person  or  persons  in 
lieu  of  such  portions  of  such  composition  as  shall 
be  assessed  and  applotted  upon  such  occupier  in 
respect  of  such  land.*'  Therefore  we  have  this  fact, 
that  if  a  lease  of  the  tithe  had  been  made  to  the  oc- 
cupier the  payment  of  the  rent  would  have  been 
equivalent  to  the  payment  of  the  composition,  and 
that  goes  in  support  of  the  argument  of  my  brethren, 
Moore  and  Crampton,  that  the  construction  sought 
to  be  given  to  the  clause  would  make  the  saving 
idle  and  nugatory.  If,  then,  the  law,  as  it  stood 
before  this  Act,  allowed  to  tithe  impropriators  to 
enjoy  their  property  through  the  medium  of  leasing 
it,  and  the  tithe  owner  here  has  availed  himself  of 
that  legal  mode  of  enjoying  his  property,  can  it  be 
imagined  that  by  an  expostjbcio  law  that  very  mode 
of  enjoyment  should  be  made  the  cause  of  the  des* 
truction  of  the  property  itself?  But  for  the  high 
authority  of  my  brother  Perrin,  who  bas  taken  a 
difierent  view  of  the  law,  I,  for  my  part,  can  see  no 
ground  whatever  for  entertaining  such  a  view  ;  but 
considering  that  high  authority  on  the  other  side, 
all  that  I  will  at  present  say  is,  that  I  am  happy  to 
be  able  to  concur  with  my  learned  brethren,  Cramp- 
ton  and  Moore,  in  declaring,  that  in  our  opinion  the 


claim  of  exemption  against  the  reversioner  is  not 
maintainable  under  this  Aet,  for,  though  be  was 
liable  to  be  affected  by  the  commutation  of  the  tithe, 
he  was  not  liable  to  have  his  claim  thereto  barred. 
Judgmeni  accordingly 


COURT  OF  CHANCERY. 

[Reported  by  Becb£bL.Flzmihg,  Esq.  Banrister-at-Law.J 

Re  M'Kibbon,  (a  bahkbupt.) — June  2,  July  2. 

Bankrupt — Mortgagee — Fixture$ — Good$  and 
cbaUeli — Steam  engine — Reputed  ownerekip 
— 6  FF.  4,  c-  14. 

A  Jlax^ipinneTf  holding  a  mill  and  premises  under 
a  lease  for  lives  rentable  fir  ever,  had  mori^ 
gaged  the  entire  mill  and  machinery  to  a  bank- 
ing company*  Portions  of  the  machinery  con- 
sisted of  boilers  embedded  in  mason-work,  and  of 
a  steam-engine;  the  latter  was  attached  to  thie 
boilers  by  pipes,  Intt  could  be  uparaiedfrom  them 
by  loosening  screws.  It  was  also  attached  to  a 
platform  ofstons'Work,  (upon  which  it  rested,)  iw 
means  of  bolts  passing  through  apertures  in  the 
stonc'Workf  and  secured  below  by  pins,  and  also 
connected  with  the  engine ;  but  the  engine  could 
be  detached  from  the  stone-work  by  removing 
the  pins  and  withdrawing  the  bolts,  and  wtth" 
out  disturbing  the  mason  work.  The  machinery 
also  included  shafting,  gearing,  water-pipes,  f called 
gas  fittings,)  and  several  other  articles.  In  the 
year  18^  the  above  mortgage  was  effected,  but 
the  mortgagor  still  continued  to  work  the  miil 
and  use  the  machinery,  and  in  1854  he  became  a 
bankrupt.  The  mortgagees  claimed  the  ma- 
chinery by  virtue  of  their  mortgage,  and  the 
bankrupts  assignees  a/so  claimed  it  upon  tke 
ground  that  it  passed  to  them  under  the  ^reputed 
ownership"*  clause  of  the  Bankrupt  Act,  6  W.  4, 
e,  14,  (s.  86*^.  Held,  that  the  boilers,  steam-en- 
gine, shaftings,  gearings,  and  gas  fittings,  passed 
to  the  mortgagees,  and  did  not  vest  in  the  banh' 
rupt*s  assignee  ;  but  that  the  remaining  move- 
able machinery  of  the  mill  passed  to  the  assignee. 

This  case  came  before  the  court  on  appeal  from 
the  decision  of  Mr.  Commissioner  Macan.  The 
bankrupt,  who  was  a  flax-spinner,  had  in  the  year 
1834  obtained  a  lease  for  lives  renewable  for  ever 
of  certain  lands  and  premises  containing  about 
seven  acres  from  Lord  Templemore,  upon  which 


*  Section  86  enacts — '*  That  if  any  trader,  at  the  tim« 
he  becomes  bankrupt,  shall,  by  the  consent  and  permisuoK 
of  the  true  owner  thereof,  have  in  his  possession,  order,  or 
disposition,  any  goods  or  chattels  whereof  he  was  reputed 
owner,  or  whereof  he  had  taken  upon  himself  the  sale,  al- 
teration, or  disposition  as  owner,  the  Commissioners  shall 
have  power  to  sell  and  dispose  of  the  same  for  the  benefit 
of  the  creditors  under  the  Commissioners :  provided,  that 
nothing  herein  contained  shall  invalidate  or  affect  any  trana- 
fer  or  assignment  of  any  ship  or  vessel,  or  any  share  there- 
of, made  as  a  security  for  any  debt  or  debts,  either  by  vraj 
of  mortgage  or  assignment  duly  registered  according  to  the 
provisions  of  an  Act  of  Parliament  made  in  the  fourth  year 
of  the  reign  of  King  George  the  Fourth,  Intituled  An  Act 
for  the  Registering  of  Vessels," 
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he  had  erected  a  mill,  two  dwelling-houses,  and 
offices,  and  he  also  purchased  machinery  in  Eng- 
land, consisting  of  a  steam-engine,  two  steam-boilers, 
a  steampipe,  shafting  and  gearing,  spinning-frames, 
spindles,  reels,  flax  hackling-machines,  roving- 
frames,  spreading-boards,  drawing-frames,  carding- 
frames,  presses,  lathes,  vices,  &c.  The  steam-boilers 
were  built  into  the  walls  with  brick  and  mortar,  and 
embedded  in  the  soil,  and  in  connection  with  them  was 
a  steam-pipe,  by  iN^hich  they  were  attached  to  the 
steam-engine ;  and  the  latter  rested  upon  a  platform 
of  stone-work,  to  which  it  was  connected  by  bolts 
and  screws*-but  in  such  a  manner  that  it  could 
be  disconnected  wiibout  breaking  or  fracturing 
the  stone-work  on  which  it  rested,  and  the  other 
machinery  could  also  be  taken  asunder  by  the  loosen- 
ing of  bolts  and  screws,  and  removed  A*om  the 
premises,  without  doing  any  injury  to  the  walls  and 
buildings,  or  to  the  machinery  itself.  During  the 
progress  of  the  erection  of  the  mill,  and  the  pur* 
ehase  of  the  machinery,  the  bankrupt  had  an  ac* 
count  with  the  Northern  Banking  Company,  and 
had  drawn  a  large  sum  of  monev,  which  he  had 
expended  in  the  necessary  expenditure  connected 
with  the  mill ;  and  as  a  security  for  these  advances 
he  bad,  in  the  year  1855,  lodged  with  the  bank  his 
lease  of  the  premises  by  way  of  equitable  mortgage. 
In  1842  he  passed  them  his  bond  for  £10,000,  and 
in  1850  the  bank  having  upon  a  settlement  of  ac- 
counts abandoned  £3,000,  portion  of  their  claim 
against  the  bankrupt,  he  granted  to  them  a  legal 
mortgage  of  the  entire  mill  and  machinery,  but 
continued  in  possession  until  his  bankruptcy,  which 
took  place  in  the  year  1854.  The  bank  claimed 
the  mill  and  machinery  by  virtue  of  the  mortgage 
deed,  (the  effect  of  which  to  pass  the  property  would 
have  been  indisputable  but  for  the  bankruptcy),  and 
the  assigneeeof  the  bankrupt  insisted  on  their  right 
to  the  property  under  the  provisions  of  6  W.  4,  c. 
14,  s.  86.  [The  facts  of  the  case  will  appear  more 
fuUy  in  the  judgment  of  Mr.  Commissioner  Ma- 
can.*] 

*  This  ease  had  been  argued  in  the  Bankvupi  Court  bj 
Crtighton,  Q.  C,  and  Fitzgibbon,  Q.  C,  on  the  part  of  the 
bankrupts  aMignee,  and  by  Deasy,  Q,C.,  and  I>obbe^  on 
behalf  of  the  mortgagees,  before  Mr.  Commissioaer  Maean, 
who  delivered  the  following  judgment  on  the  7tb  of  May, 
1855  :— 

**  Mju  CommissiohbbMacah.— I  had  intended  to  give  my 
judgment  in  this  case  immediately  after  the  argument ;  and 
I  would  have  done  so,  but  that  I  understood  there  was  a 
similar  question  to  be  decided  by  the  Court  of  Queen's 
Bench,  and  the  great  respect  I  entertained  for  that  court 
•oUectavely  and  incfiTidually  demanded  the  delay.  The  name 
of  that  case  was  M^Master  v.  JBanhidge  Umon,  it  is, 
however,  unnecessary  to  inquire  how  far  that  case  has  any 
bearing  upon  the  present  question,  iis  far  as  I  understand, 
it  does  not  militate  against  any  part  of  the  judgment  I  am 
about  to  pronounce.  1  will  proceed  at  once  to  consider  the 
question  raised  between  the  assignees  of  the  bankrupt  Ro- 
bert M*Kibbon  and  ih»  Northern  Banking  Company  as 
mortgagees  of  his  freehold  premises  and  maobmery,  where 
he  carried  on  business  as  a  flax  spinner,  at  Ballymaeairet, 
in  the  County  Down.  That  question  is,  whether  any,  and 
if  any  what  part  of  the  machinery  in  his  flax  mill,  was  or 
was  not  goods  and  chattels  in  the  order  and  disposition  of 
the  bankrupt  at  the  time  of  his  bankruptcy,  with  the  con- 
sent  of  the  true  owners,  the  mortgagees.  It  is  insisted  on 
tha  part  of  the  assignee  that  the  whole  of  this  machinery 


June  2. — The  case  was  argued  by  F,  Fitzge- 
rald, Q.  C.,  and  Deasy,  Q.  C,  for  the  mortga;;ees ; 
and  by  TAe  Solicitor- ueneral  and  Fitzgibbon,  Q.C., 
for  the  bankrupt's  assignee. 

retained  its  character  of  goods  and  chattels,  and  that  hav- 
ing been  left  in  the  apparent  owoership  of  the  bankrupt  up 
to,  and  at  the  time  of,  his  bankruptcy,  it  passed  to  his  as- 
signees. On  the  other  hand,  it  has  been  contended  on  the 
part  of  the  mortgagees  that,  the  machinery  being  affixed  to 
the  soil  and  to  the  buildings,  it  lost  its  character  of  goods 
and  chattels.  It  did  not  come  within  the  terms  of  the  B6th 
section  of  6  William  4,  cap.  14,  (12  &  13  Yictona,  cap. 
106,  s.  123,  Eng.)  known  as  the  reputed  ownership  clause. 
[The  learned  Commissioner  read  the  section.]  The  ques- 
tion therefore  In  this  case  is.  whether  any  part  of  the  ma- 
chinery in  the  bankrupt's  mill,  according  to  the  true  mean- 
ing and  spirit  of  this  section  of  the  Act,  has  passed  to  the 
assignees.  The  question  in  point  of  ieiiv  is  of  great  import- 
ance to  that  branch  of  trade  in  the  north  of  Ireland,  and  is 
also  of  some  importance  as  to  pecuniary  amount,  as  the 
machinery  in  question  is  sworn  by  the  bankrupt  to  have 
cost  fourteen  or  fifteen  thousand  pounds,  and  is  now  valued 
by  him,  after  the  wear  and  tear  of  many  years,  as  being 
worth  ten  thousand  pounds ;  but  I  gather  from  affidavits 
that  have  been  made  in  support  of  an  alleged  custom  of 
trade,  that  the  pecuniary  amount  sinks  into  iusiguiftcance 
when  compared  with  the  importance  of  the  question  at  issue, 
and  its  consequences  to  the  banking  interest  of  Ulster,  and 
the  trade  of  flax-spinning  in  that  part  of  the  kingdom — 
indeed,  I  may  say  the  United  Kingdom — nay,  even  abroad. 
In  deciding  the  case,  it  is  impossible  to  be  too  particular, 
when  we  consider  the  interests  that  are  involved  in  it;  but, 
after  all,  the  decision  must  rest  more  on  questions  of  fact 
than  of  law.  In  the  course  of  the  argument  the  legal  ques- 
tions applicable  to  the  ease  were  scarcely  controverted,  and 
it  is  not  my  intention  to  decide  a  mere  abstract  case.  After 
the  most  laborious  and  anxious  consideration,  I  will  decide 
the  case  upon  the  facts  which  appear  in  it,  and  about  which 
there  is  scarcely  any  dispute.  It  has  been  eontended  by 
counsel  for  the  bank  that  machinery  of  this  kind  does  not 
come  under  the  operation  of  this  statute ;  that,  not  being 
stock-in-trade,  it  was  not  to  be  treated  as  goods  and  chat- 
tels, giving  a  (aAne  credit  to  the  bankrupt.  I  think,  how- 
ever, that  the  nature  of  the  property  in  question  is  as  much, 
if  not  more,  calculated  to  give  a  false  credit  than  stock-in- 
trade,  which  is  of  that  mere  transient  character,  that,  if 
the  trader  have  it  to-day,  it  may  be  s<dd  and  totally  disap- 
pear to-morrow ;  whereas,  every  one  knows  that  machinery 
in  these  flax  mills  is  of  a  very  expensive  character — the 
cost  of  its  erection  in  this  case  being  fourteen  or  fifteen 
thousand  pounds,  laid  out  by  the  trader  as  capital  perma- 
nently invested  in  his  trade.  Under  these  circumslances, 
it  cannot  be  denied  that  it  is  at  least  as  mucl^  if  not  more, 
calculated  to  create  a  false  credit  than  the  goods  and  chat- 
tels which  constitute  a  trader's  ordinary  stock-in-trade,  or 
than  the  furniture  of  his  dwelling-house.  The  remark  made 
by  Mr.  Fitsgibbon  is  worthy  of  observation,  that  the  pos- 
session and  use  of  machinery  is  tbe  actual  wearing  away 
and  destruction  of  it.  This  machinery  renuuns  in  the  pos. 
session  of  the  owner;  it  is  wearing  and  consuming  away; 
and  every  incident  connected  with  it  is  calculated  to  lead 
to  the  belief  that  it  belongs  to  the  manufacturer  in  whose 
possession  it  is.  AH  these  circumstances,  in  my  opinion, 
oontribute  in  fixing  the  title  of  the  assignee.  Besides, 
every  particle  of  this  machinery  was  goods  and  chattels  be- 
fore it  was  erected  by  Dr.  M'Kibbon,  or  delivered  at  his 
mill.  He  was  the  original  owner  of  it ;  it  was  purchased 
perhaps  in  Birmingham  or  Sheffield,  sent  over  in  minute 
parts,  and  put  together  on  the  premises,  where  it  wa^  to 
remain  merely  for  the  purposes  of  his  trade.  These  parts 
were  often  of  the  most  delicate  character,  and  frequently 
required  to  be  taken  asunder  and  repaired.  The  bankrupt 
was  thus  the  original  owner,  and  this  original  ownership 
was  the  foundation  of  that  reputed  ownership  upon  which 
the  assignees  insist,  partieularly  where  the  mortgagees 
gave  no  notice  to  the  publio  of  the  change.     Another  prln- 
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oiple  of  gpreat  importance  in  determining  cases  of  this  cha- 
racter M  the  intention  with  which  the  trader  erects  the 
machinery  or  tlztures ;  whether,  when  erecting  them,  he 
intended  they  should  be  annexed  to  the  freehold  and  builds 
log,  and  remain  there  permanent  and  irremoveable ;  or 
whether  as  machinery  for  the  mere  purposes  of  his  trade, 
they  could  be  displaced  at  any  time,  and  either  remoTed  to 
some  other  premises  or  replaced  by  new  machinery  of  a 
similar  kind.  If  erected  with  this  intention,  and  capable 
of  removal  without  material  injury  to  the  freehold  or  to 
themselves,  they  never  lost  their  character  of  goods  and 
chattels.  The  case  is  widely  different  when  the  fixtures  or 
machinery  are  put  up  with  the  intention  of  affixing  them 
permanently  to  the  freehold  without  the  necessity  of  re- 
moval. The  doctrine  with  regard  to  what  passes  to  assig- 
nees, or  ought  of  right  to  belong  to  the  mortgagee,  as  t>eing 
affixed  to  the  freehold,  has  been  greatly  modified  within  the 
last  few  years.  The  exigencies  of  trade  in  a  g^reat  com- 
mercial country  like  England,  and  the  great  improvements 
in  agriculture  in  the  United  Kingdom,  made  a  change  in 
that  respect  necessary,  and  the  leaning  of  the  courts,  in 
considering  what  was,  or  was  not,  affixed  to  the  freehold, 
was  in  favour  of  general  creditors  in  case  of  bankruptcy. 
J  shall  divide  the  whole  of  this  machinery  into  three  cUsses: 
First,  such  portions,  if  any,  as  are  affixed  to  the  freehold ; 
I  mean  permanently  affixed ;  or  were  built  into  it  by  the 
bankrupt  lumself.  Secondly,  such  portions  as,  although 
not  permanently  built  into  the  soil  or  freehold,  or  affixed  to 
the  buildings  thereon,  yet  are  firmly  attached  to  the  walla 
of  the  mill  and  houses  by  bolts  and  screws  for  the  purposes 
of  trade.  Thirdly,  that  class  which  remains  altogether 
detached  and  moveable,  but  which,  neverthelesss,  essenti- 
ally constitutes  the  principal  part  of  the  machinery  of  a 
flax  spinning  mill-  With  regard  to  the  first  class,  viz  , 
that  portion  which  is  so  attached  to  the  walls  or  imbedded 
in  tlie  soil  that  it  cannot  be  removed  without  doing  material 
injury  to  itself  or  the  building,  and  cannot  therefore  be  re- 
garded as  goods  and  chattels  within  the  meaning  of  the 
statute,  I  way  as  well  announce  at  once  that  the  only  por- 
tion which  appears  to  me  to  come  under  this  head  are  the 
two  steam-boilers  which  have  by  t\\9  act  of  the  bankrupt 
himself  been  so  built  into  and  embedded  in  the  soil  that 
their  severance  could  not  take  place  without  doing  material 
injury  to  themselves,  and  which  is  more  important,  to  the 
buildings  themselves  in  which  they  are  placed.  I  shall  add 
the  metal  steani-pipe  that  conveys  the  steam  from  the  boil- 
ers to  the  cylinder  of  the  steam-engine,  and  I  do  so  more 
for  caution  than  certainty.  These  boilers  and  this  steam- 
pipe  could  not  be  removed  without  injury  to  themselves  and 
injury  to  the  buildings,  lu  a  pecuniary  point  of  view  this 
metal  pipe  is  not  worth  the  time  that  lias  been  given  to  it, 
but  with  these  two  boilert*  and  this  steam-pipe  in  my  judg. 
ment  the  rights  of  the  mortgagees  end.  1  state  this  at 
once,  so  that  the  observations  J  make  upon  the  other  por- 
tions of  the  case  may  be  better  understiod.  As  I  have 
already  said,  the  question  is  one  more  of  fact  than  of  law, 
and  resolves  itself  into  this,  are  there  any  other  portions  of 
the  machinery  or  fixtures  so  embedded  in  the  soil,  or  affixed 
to  the  walls  and  buildings  themselves,  that  the  removal  of 
them  would  cause  substantial  and  material  injury  to  the 
premises,  to  the  freehold  as  it  is  called,  or  to  the  machinery 
itself?  And  this  test  applies  to  the  sheeting  of  boards 
round  the  vertical  shafts.  This  is  really  the  question,  and 
I  do  not  think  it  was  sufficiently  adverted  to  by  counsel  on 
the  part  of  the  mortgagees.  It  was  not  shown,  either  in 
the  evidence  or  in  the  argument,  that  anything  Uke  substan- 
tial injury  would  be  done  either  to  the  buildings  or  to  the 
machinery  itself  by  the  removal  of  any  other  portion  of  it, 
save  what  I  have  above  excepted.  It  is  not  the  displacing 
of  a  few  bricks  or  a  few  stones,  that  could  be  replaced  or 
set  right  by  the  same  bricks  or  stones  and  a  few  trowels 
oi  moi  tar,  and  done  by  a  oommon  workman,  that  constitutes 
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such  an  injury  as  will  prevent  the  removal  of  fixtures  or 
machinery,  or  change  their  character  of  goods  and  chattels. 
The  injury  should  be  a  serious  substantial  injury  to  the  soil 
and  freehold,  or  building  thereon.  In  all  the  reported  oases, 
the  question  really  is,  whether  the  fixtures  or  machinery 
could  be  removed  vHthout  doing  substantial  injury  to  the 
freehold,  or  buildings,  or  to  themselves.  If  they  could  be 
removed  without  doing  such  injury,  they  have  been  always 
held  to  be  goods  and  chattels,  subject  to  the  operation  of 
the  reputed  ownership  clause.  If  they  could  not  be  re- 
moved vfithout  doing  iigury  of  a  serious  character  (not  that 
species  of  injury  that  could  be  repaired  in  a  few  moments, 
leaving  the  walls  just  in  as  good  a  condition  as  they  were 
before,)  then  they  have  been  always  held  to  go  with  the 
freehold,  and,  consequently,  to  belong  to  the  mortgagee. 
Now,  let  us  examine  the  nature  and  character  of  this  ma- 
chinery, and  see  if  it  can  be  removed  without  doing  serious 
injury  to  itself  or  to  the  freehold.  In  the  first  place,  the 
steam-engine  can  be  removed  with  as  much  ease  as  if  it 
were  not  attached  to  the  fre^old  at  alL  It  was  put  up  in 
pieces  and  attached  to  a  solid  stone  foundation  by  bolts  and 
nuts.  Eight  or  ten  holes  were  drilled  through  the  solid 
stone  on  which  it  rested.  Corresponding  to  these  holes 
were  others  in  the  flange  or  rim  of  the  cylinder,  through 
which  virrought-iron  bolts  were  passed,  fastened  below  by 
iron  keys,  and  above  by  nuts,  all  of  which  might  be  removed 
by  a  hammer  and  a  common  shifting  wrench.  The  cylinder, 
the  piston,  the  top  or  cover,  the  supporters,  were  all  put  op 
piece  by  pieoe,  and  can  be  taken  down  without  doing  the 
slightest  injury  to  themselves  or  any  wall  or  building.  The 
observations  that  apply  to  the  steam-engine  and  its  parts 
apply  to  the  large  fly-wheel  and  to  all  Uie  other  portions  of 
the  machinery,  even  of  the  second  class.  They  are  all  put 
together  in  parts,  each  part  being  most  accurately  fitted, 
and  capable  of  removal  by  displacing  a  nut,  a  bolt,  or  a 
serew.  Even  the  most  enormous  water-wheels  are  cast  in 
sections,  or  segments,  and  can  be  put  up  piece  by  piece, 
each  most  accurately  fitted  into  the  other,  and  afterwards 
capable  of  being  taken  to  pieces  and  then  removed  with  the 
greatest  facility.  If  they  are  thus  so  easily  removed,  the 
species  of  annexation  that  exists  does  not  alter  their  cha- 
racter of  goods  and  chattels  (a  character  which  they  origi- 
nally bore,)  more  particularly  when  they  were  left  in  the 
apparent  ownership  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy by  the  laches  of  the  mortgagees  who  now' claim 
them.  I  do  not  happen  to  know  where  this  machinery  was 
made,  but  wherever  it  was  made,  it  was  originally  goods 
and  chattels  purchased  by  Dr.  M'Kibboo,  the  owner  of  the 
mill,  brought  over  by  him  in  parts  erected  in  his  mill,  aiid 
now  removable  vHthout  doing  any  injury  to  itself  or  to  the 
freehold.  How  then,  I  ask,  can  it  be  contended  that  this 
machinery  has  lost  its  character  of  goods  and  chattels,  and 
that  it  should  go  to  the  mortgagees,  as  well  as  the  houses 
and  buildings  themselves,  as  a  part  of  the  freehold  ?  The 
whole  of  this  machinery,  many  parts  of  which  are  of  a  rery 
delicate  and  minute  character,  comprising  nearly  four  tbon- 
sand  spindles,  can  be  taken  down  without  serious  injury  to 
the  walls,  or  the  slightest  injury  to  the  machinery  itself. 
No  case  of  this  description  can  be  found  in  the  Irish  Re* 
ports;  the  English  Reports,  through  which  I  have  searched, 
are  filled  with  such  cases,  utque  ad  nautam.  Tlie  true 
result  of  all  these  cases  is,  that  machinery  purchased  and 
put  up  by  the  owner  for  the  mere  purposes  of  trade,  which 
oould  afterwards  be  removed  without  injury  to  the  buildings 
or  to  themselves,  do  not  belong,  as  a  part  of  the  freehold, 
to  the  creditor  to  whom  they  and  the  premises  were  rnort* 
gaged,  where  the  mortgagor  continued  in  possession  of 
them  up  to  the  time  of  his  bankruptcy,  with  the  consent  of 
that  creditor.  In  this  case  Dr.  M* Ribbon  built  the  mill, 
was  the  original  owner  of  it,  as  well  as  the  orignial  pur- 
chaser  of  the  machinery,  and  his  mode  of  annexing  it  to  the 
walls  does  not,  in  my  opinion,  take  from  it  its  original  cha- 
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racter  of  goods  and  chattels,  and  the  mortgagees  having 
permitted  all  this  machinery  to  remain  in  the  apparent 
ownership  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
ha?e  forfeited  their  right  tp  priority,  and  these  chattels 
must  now  be  thrown  into  the  general  assets  and  divided 
rateably  amongst  all  the  creditors  under  the  commission, 
the  bank  inclusive,  whilst  their  mortgage  will  remain  per- 
fectly valid  as  regards  the  realty,  including  the  two  steam* 
boilers  and  steam-pipe.  Every  observation  I  have  made 
with  regard  to  the  second-class  of  machinery,  namely,  that 
part  which  is  attached  to  the  walls  and  floors  by  bolts  and 
screws,  applies  with  much  greater  force  to  the  third  class, 
which  is'  wholly  detached  from  the  wall),  including  the 
carding-machine,  worth  two  hundred  pounds,  and  resting 
on  the  floor  by  its  own  weight.  The  present  is,  I  believe, 
the  first  time  an  attempt  has  been  made  to  exempt  from  the 
operation  of  the  Act  this  loose  kind  of  machinery.  It  was 
strongly  urged,  that  to  take  it  away  would  dilapidate  the 
mill,  and  that  it  could  not  be  removed  without  having  been 
taken  asunder.  This  argument,  according  to  my  notion,  is 
wholly  untenable ;  for  if  it  were  well  founded,  what  would  ' 
become  of  the  rights  of  landlords  to  distrain  large  four-  I 
posted  beds,  winged  wardrobes,  large  bookcases,  and  other  ! 
articles  of  furniture  that  cannot  be  removed  without  being  ; 
taken  asunder—  articles  which,  if  removed  in  the  state  in 
which  they  are  fixed  in  any  of  ouir  houses,  would  not  pass 
through  the  door  or  windows  of  any  mansion  ?  And  when 
any  of  these  articles  are  taken  asunder,  they  do  not  thereby 
lose  their  character  of  goods  and  chattels.  They  represent 
in  their  separate  parts  what  they  represent  in  the  whole. 
If  I  leave  my  watch  for  repair,  and  when  I  call  for  it,  1  see 
it  in  separate  parts  under  a  glass  shade,  waiting  to  be  put 
together,  it  is  not  less  a  watch  than  it  was  before ;  and  I 
think  the  argument  seems  untenable,  that  because  the  ma- 
chinery in  this  case  must  be  taken  asunder  before  its  re- 
moval, it  thereby  loses  its  character  of  goods  and  chattels, 
and  is  not  to  come  within  the  operation  of  the  statute. 
This  statute  was  enacted  for  the  purpose  of  preventing  the 
mischiefs  that  would  arise  to  trade  and  commerce  by  per- 
mitting the  trader  to  continue  in  the  visible  ownership  of 
property  to  which  he  had  no  title,  and  thereby  create  a  fic- 
titious credit  which  must  be  injurious  to  the  interests  of 
trade.  Where  the  statute  is  remedial,  the  Bankrupt  Court, 
as  well  as  every  other  court,  is  bound  to  construe  it  so  as 
to  advance  the  remedy  and  repress  the  mischief.  Besides, 
the  Legislature  has  thought  fit  to  make  a -very  stringent 
enactment  upon  the  subject,  and  it  ii  my  duty  to  administer 
it.  The  86th  section  declares  *  that  if  any  trader,  at  the 
time  he  becomes  bankrupt,  shall,  by  the  consent  and  per- 
mission of  the  true  owner  thereof,  have  in  his  possession, 
order,  or  disposition,  any  goods  and  chattels  whereof  he 
was  reputed  owner,  or  whereof  he  had  taken  upon  him  the 
sale,  order,  or  disposition  as  owner,  the  commissioner  shall 
have  power  to  dispose  of  the  same  for  the  benefit  of  the 
creditors  under  the  commission.'  Then  came  the  160th 
section  of  the  same  statute  (6  Wm.  4,  o.  U,)  which  de- 
clares that  the  Act  shall  be  construed  beneficially  for  cre- 
ditors, and  which  in  effect  directs  roe  so  to  construe  it.  The 
words  of  the  closing  section  of  the  12  &  13  Yict.  c.  107, 
are  still  stronger,  and  all  the  Acts  relating  to  bankrupts 
are  to  be  construed  together  as  part  of  the  same  code.  I 
am  therefore  bound,  according  to  the  true  spirit  of  these 
statutes,  to  advance  the  remedy  by  construing  them  bene- 
ficially for  creditors.  It  is  somewhat  remarkable  that  of 
late  years  the  judges  of  the  Bankruptcy  Court  in  England 
seemed  rather  disposed  to  sustain  the  rights  of  mortgagees 
than  those  of  the  general  creditors  as  against  the  principle 
to  which  I  have  been  alluding ;  and  this  is  the  more  strik- 
Ing,  as  the  judges  of  the  courts  of  common  law  at  West- 
minster Hall,  in  their  decisions,  have  leaned  more  in  favour 
of  the  rights  of  general  creditors.  The  palpable  difference 
of  the  reported  cases  in  England  has  been  attempted  to  be 


Langton,  (Ibid.  241);  Hubbard  v.  Bagshaw,  (4 
Sim.  326) ;  Ex  parte  Cotton,  (2  Mont.  Dea.  &  De 
Gex,  726) ;  Ex  parte  Wilson,  (2  Mont.  &  Ayr. 
61);  Ex  parte  Belcher,  (2  Mont.  &  Ayr.  165); 

reconciled ;  and  it  was  urged,  on  the  part  of  the  mortga- 
gees, that  the  difference  between  these  cases  may  be  ex- 
plained by  considering  whether  the  bankrupt  was  the  owner 
of  the  fee  or  freehold,  or  merely  lessee  for  a  term.  But  a 
careful  examination  of  these  cases  will  not  justify  this  ar- 
gument. Thus,  in  Ex  parte  Lloyd,  (3  I>.  &  C.  755,)  de- 
cided in  1604,  the  bankrupt  held  part  of  the  premises  for  a 
mere  term,  yet  the  decision  was  against  the  assignees.  So 
also,  in  Boydel  v.  M* Michael,  (3  Twyr.  974 ;  s.  c,  C.  M. 
ft'R.  177,)  decided  also  in  1634,  the  bankrupt  was  a  mere 
termor,  as  was  also  the  case  in  Ex  parte  Ueathcote,  (2  M« 
D.  &  D.  711.)  On  the  other  hand,  in  Trappes  v.  Barter, 
decided  in  1633,  (3  Twyr.  603 ;  s  c,  2  C.  &  M.  &  R.  1 53,)  the 
bankrupt  was  the  owner  in  fee,  but  the  decision  was  in 
favour  of  the  assignees.  So  also,  io  Ex  parte  King,  ( 1  M. 
D.  &  D.  119,)  decided  in  1640,  the  bankrupt  was  seised 
of  the  freehold  of  part  of  the  premises  ;  and  in  these  two 
cases  the  principles  that  ought  to  regulate  the  questions 
now  at  issue  are,  in  my  judgment,  most  correctly  laid 
down  and  rightly  applied.  The  cases  on  which  I  rest  my 
judgment  are  Horn  v.  Baker,  (9  East,  215;  s.  c,  2  Smith's 
Leading  Cases,  122) ;  Trappes  v.  Barter,  (3  Twyr.  605  ; 
s.  c,  2  C.  M.  &  R.  1 17) ;  Ex  parte  Austin,  (1  Dea  &  C. 
207) ;  Hellavrell  v.  Eastwood,  (6  Exch.  295) ;  Ex  parte 
King,  (1  M.  D.  &  D.  119,  125.)  This  latter  case  is  pe- 
culiarly valuable  from  the  able  and  elaborate  decision  of  Sir 
George  Rose,  for  whose  judgment  and  opinion  I  entertain 
the  highest  respect,  and  whom,  from  his  great  experience 
and  knowle<lge  of  the  law  and  practice  in  bankruptcy,  I 
would  willingly  follow  as  a  guide.  I  rely,  too,  on  Ex  parte 
Humphries  In  Re  Gihbs,  (1  English  Bankruptcy  and  Insol- 
vency Reports,  68)  ;  Ex  parte  Wood,  (in  the  note  there, 
70  ;)  and  Ex  parte  Langdon,  (241,  same  vol.)  The  coun- 
sel for  the  mortgagees,  in  commenting  upon  the  judgment 
given  by  Mr.  Commissioner  Fane  and  Mr.  Commissioner 
Fonblanque  in  these  cases,  seemed  to  underrate  their  value, 
as  these  gentlemen  are  merely  commissioners  of  bankruptcy, 
and  not  judges.  Now,  although  their  learning,  their  re- 
search, and  their  acumen  are  not  the  less  because  they  are 
designated  commissioners  and  not  judges,  possibly  to  some 
extent  it  is  a  misfortune  that  they  are  not  called  judges  ; 
for  if  they  were,  more  weight  would  be  attached  to  their 
judgments  and  decisions,  and  the  title  of  judge  would  be 
more  in  accordance  with  what  is  due  to  the  great  learning, 
research,  and  ability  of  such  men.  I  have  read  judgments  of 
theirs,  and  of  Mr.  Commissioner  Holroyd,  worthy  of  the 
most  eminent  judges  of  any  of  the  courts  of  law  or  equity. 
I  come  now  to  another  part  of  the  case,  of  which  I  think 
the  assignees  have  some  right  to  complain,  and  with  which 
the  court  ought  not  to  be  well  pleased.  A  suitor  is  sup- 
posed to  bring  his  case  into  court  simulac  semel — altogether 
perfect  at  the  same  time,  as  far  as  he  can  make  it  perfect ; 
but  in  this  case,  after  the  issues  were  joined,  after  the  charge 
and  discharge  were  filed,  some  months  at  least  after  the  fil- 
ing o^  the  charge,  a  new  case  is  sought  to  be  made,  and  no 
less  than  seven  affidavits  have  been  filed,  and  made  a  part 
of  the  proceedings,  with  a  view  of  establishing  a  custom  of 
trade  which  is  to  exempt  the  whole  of  this  machinery  from 
the  operation  of  the  order  and  disposition  clause  of  the  Bank- 
rupt Act.  Neither  when  these  affidavits  were  read  to  me 
in  court,  nor  upon  my  own  examination  of  them  in  my 
chambers,  could  I  understand  how  the  banks  of  the  North 
of  Ireland  from  the  mere  practice  of  lending  money  upon 
the  mortgage  of  machinery  in  mills,  could  turn  this  into  a 
custom  of  trade  that  is  to  exempt  such  machinery  from  the 
operation  of  the  order  and  disposition  clause.  This  practice 
of  getting  a  mortgage,  not  only  of  the  mills  and  buildings, 
but  of  the  machinery  in  them,  is  for  their  own  greater  se- 
curity, and  to  give  them  advantages  that  other  creditors  do 
not  possess ;  but  I  do  not  know  that  it  can  be  seriously  con- 
tended  that  this  practice  for  their  own  better  security  is  to 
be  turned  into  a  custom  of  trade  that  is  to  exempt  the  goods 
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Xm  v.  Risdon,  (7  Taunt.  188);  Hallen  v.  Runder^ 
(1  C.  M.  k  R.  266.)] 

CW.  adv.  vuk. 
July  2, — Lord  Chancellob. — This  case  was 
argued  before  me  upon  appeal  from  the  deoision  of 

and  chattels  so  mortgaged  from  the  operation  of  this  eoact- 
ment.  The  mortgage  is  no  doubt  registered,  but  every  one 
knowB  the  value  of  such  registry — it  gives  the  public  no  real 
notice  of  the  mortgages,  whilst  the  millowner  still  continues 
in  the  apparent  ownership  of  every  species  of  propeity  on 
the  premises ;  acquiring  thus  in  the  eye  of  the  world  a  cre- 
dit to  which  he  is  not  entitled,  and  then  when  bankruptcy 
takes  place,  the  banks  claim  by  force  of  this  practice  to  have 
the  goods  and  chattels  exempt  from  the  operation  of  this 
salutary  law.  I  cannot  agree  in  calling  this  practice  a  cus- 
tom of  trade,  and  even  counsel  for  the  mortgagees  did  not 
attempt  to  say  that  this  practice  of  the  banks  was  anything 
like  a  general  custom  of  trade — but  persons  unkindly  dis- 
posed might  be  inclined  to  say  that  it  was  more  in  the  na- 
ture of  a  prudent  and  even  an  astute  precaution  on  the  part 
of  these  banks.  I  can  very  well  comprehend  the  custom  of 
the  trade  of  Lancashire,  known  all  over  the  commercial 
world,  namely,  the  hiring  of  machinery.  It  is  well  known 
that  the  cotton-spinners  hire  the  machinery  there,  and  that 
the  letting  out  of  it  on  hire  almost  constitutes  a  trade  in 
itself.  This  custom  is  so  well  known,  so  notorious,  that 
the  possession  of  the  machinery  of  a  cotton*  mill  in  Lanca- 
shire, whilst  let  to  him  on  hire,  cannot  obtain  a  false  credit 
by  his  merely  having  the  use  of  it ;  and  hence  it  has  been 
held  that  such  machinery  there  does  not  come  within  the 
operation  of  the  reputed  ownership  clause.  This  custom 
with  regard  to  the  cotton-spinners  of  Lancashire  is  just  as 
notorious  as  the  three  days  of  grace  given  to  the  acceptor 
of  a  bill  after  it  becomes  due,  before  he  is  called  upon  to 
pay  it.  But  who  ever  heard  of  the  precaution  of  the  north- 
ern banks  in  Ireland  to  secure  their  debts  having  been 
deemed  a  custom  of  trade,  that  is  to  exempt  the  machinery 
there  from  the  salutary  operations  of  this  enactment?  I 
can  also  understand  the  custom  of  trade  of  the  coal  mer- 
chants on  the  Thames  who  hire  from  the  owners  the  coal- 
lighters  and  boats  necessary  for  their  trade.  This  custom 
18  also  notorious — it  is  well  known  that  the  coal  merchants 
are  hardly  ever  the  owners  of  the  barges  or  boats  in  use  by 
them,  and  therefore  no  false  credit  is  obtained  by  the  pos- 
session of  them.  What  analogy  then  is  there  between  this 
custom  of  trade,  well  known  in  the  commercial  world,  and 
the  practice  of  the  northern  banks  as  to  the  security  which 
'  they  obtain  when  lending  their  money  to  the  mill-owners? 
The  banks  do  not  hire  out  machinery  or  coal  boats  that  may 
be  got  back  again— they  hire  out  their  money,  and  get  as 
a  security  for  it  a  mortgage  upon  goods  and  ^battels  that 
never  were  their  own.  In  the  case  of  the  cotton-spinners 
and  the  coal  merchants  the  things  lent  out  originally  bo- 
longed  to  the  party  claiming  them  back,  whilst  the  machi- 
nery which  they  now  claim  they  never  owned;  they  owned 
the  money  that  was  lent  on  it,  but  that  they  cannot  get 
back,  the  borrower  having  become  bankrupt.  They,  by 
their  laches,  permitted  the  chattels  pledged  to  remain  in 
the  apparent  ownership  of  the  bankrupt,  who  was  well 
known  to  have  been  the  original  owner,  and  they  now  want 
to  get  what  they  never  had  in  possession.  But  this  deci- 
sion, even  if  al&rmed  on  appeal,  does  not  in  the  slightest 
degree  invalidate  theur  mortgage;  but  it  will,  for  the  future, 
impose  upon  them  the  necessity  of  going  into  possession  as 
mortgagees,  or  otherwise  put  an  end  to  their  consent  and 
permiision  before  the  bankruptcy  of  their  debtor.  These 
affidavits  intimate  to  me  that  the  consequence  of  my  decid- 
ing against  the  banks  will  be  most  iujurious  to  the  trade 
of  flax-spinning  in  the  north  of  Ireland.  I  am  not  at  all 
alarmed  by  this  intimation — even  if  this  were  so,  I  cannot 
alter  the  law.  I  must  administer  it  as  I  find  it.  I  think 
I  am  right  in  saying  that  the  banks  with  whom  traders  are 
in  the  habit  of  dealing  are  frequently  better  judges  of  their 
solvency  than  they  are  themselves ;  and,  when  that  sol- 
vency is  in  any  degree  shaken,  they  can  put  an  end  to  the 


Mr.  Cqnimissioner  Macan,  brought  on  behalf  of  the 
Northern  Banking  Cooipanj  in  Belfast,  who  claim 
to  be  entitled  as  mortgagees  to  those  premises  and 
the  machinery  upon  them  under  the  following  cir- 
cumstances.  [His  Lordship  stated  the  facts  con* 
nected  with  the  mortgage  deed.]  The  bankrupt 
had,  previous  to  his  bankruptcy,  conveyed  under 
this  deed  of  mortgage  all  the  machinery,  engines, 
&c.  on  or  about  the  premises  in  question,  subject  to 
the  proviso  for  redemption  ;  in  other  wordt,  a  legal 
mortgage  was  executed  by  him  to  the  Banking 
Company  in  the  most  full  and  complete  terms.  It 
appears  that,  subsequently  to  the  execution  of  this 
deed,  M'Kibbon  continued  for  a  considerable  time 
in  possession  of  the  premises  and  machinery,  and 
ultimately  became  a  bankrupt ;  whereupon  his  ere* 

order  and  disposition  clause,  by  the  simple  precaution  of 
going  into  possession.  There  is  no  difficulty  in  their  doin^ 
this.  In  this  very  case,  the  Northern  Bank  must  have 
known  that,  long  before  the  bankruptcy  of  Dr.M^Kibbon,  his 
credit  and  his  circumstances  had  been  failing ;  for  it  was 
upwards  of  three  years  before  that  period  they  abandoned 
between  three  and  four  thousand  pounds  of  their  claim 
against  him,  from  his  inability  to  pay  it.  They  had  ample 
opportunity  during  this  time  to  be  fully  acquainted  with  his 
circumstances ;  they  might  have  gone  into  possession  and 
effectually  put  an  end  to  his  reputed  ownership  before  his 
bankruptcy  occurred;  but  instead  of  doing  so  they  permit- 
ted the  bankrupt  to  continue  the  reputed  owner  of  all  these 
goods  and  chattels,  which  they  now  call  on  me  to  declare 
them  entitled  to  in  preference  to  the  general  creditors. 
They  must  see  I  cannot  do  this  whilst  the  law  remains  as 
it  is ;  and  I  can  only  say,  if  I  have  not  succeeded  in  laying* 
down  the  law  right  and  applying  it  right,  it  has  not  arisen 
from  a  want  of  the  most  careful  and  anxious  investigation 
of  the  whole  facts  connected  with  the  matter,  and  of  every 
reported  case  in  any  degree  applicable  to  it.  I  may  add 
this  observation,  which  is  applicable  to  the  knowledge,  the 
bank  had  of  the  circumstances  of  Dr.  M 'Ribbon  long  befors 
his  bankruptcy.  I  found,  on  reading  over  the  documents^ 
that  so  far  back  as  the  11th  September,  1642,  eight  years 
before  the  execution  of  the  mortgage,  the  bank  thought  it 
necessary  for  theur  own  protection  to  get  the  bond  of  Mr. 
M'Kibbon  for  no  less  a  sum  than  X  10,000  to  hold  over  him 
as  a  security  for  their  advances,  and  on  that  bond  judg. 
ment  was  entered  as  of  the  antecedent  term.  Now,  sup. 
pose  that  at  agy  period  during  those  eight  years,  the  bank 
had  thought  proper  to  issue  a  Ji.  fa.  and  seize  under  it  the 
whole  of  this  machinery,  as  part  of  the  goods  and  chattels 
of  Dr.  M*Kibbon ;  suppose  that  bankruptcy  followed,  and 
that  we  had  counsel  for  the  assignees  coming  in  here  and 
disputing  the  right  of  the  bank  to  do  so,  insisting  that  all 
this  machinery  was  affixed  to  the  freehold ;— m  that  case 
the  tables  would  be  turned,  and  we  would  have  counsel  for 
the  bank  contending,  and  successfully  contending,  that  thej 
had  a  right  to  sell  them  as  mere  goods  and  chattels,  not  at 
all  affixed  to  the  freehold ;  and  that  this  court  would  not 
be  justified,  in  law  or  in  fact,  in  declaring  that  the  assignees 
were  entitled  to  them.  On  the  whole  of  this  case  my 
judgment  is,  that  all  the  machinery  in  the  null  of  the  bank, 
rvpi,  vfith  the  exception  of  the  two  steam-boilers  and  the 
steam-pipe,  were  goods  and  chattels  in  his  order  and  dispo. 
sition  at  the  time  of  his  bankruptcy,  with  the  consent  of 
the  true  owners,  the  mortgagees;  and  I  now  order  them 
to  be  sold  for  the  benefit  of  the  creditors  under  the  com- 
mission.  The  form  of  the  necessary  order  was  settled  in 
Re  Evans,  in  the  case  of  the  Boyne  Aqueduct,  and  it  is  to 
be  accompanied  by  two  schedules,  specifying  in  detail  every 
article  of  the  machinery,  from  the  two  steam-engines  inclu- 
sive down  to  the  minutest  portions  that  are  loose  and  de- 
tached. As  to  costs,  I  will  let  the  mortgagees  abide  their 
own  costs ;  the  assignees  will,  of  course,  have  their  cosU 
out  of  tht  estate." 
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ditors  insisted  upon  their  title  to  this  property  for 
the  liquidation  of  the  bankrupt's  debts ;  and  their 
demand  was  resisted  by  the  mortgagees.  As  to  the 
machinery  and  implements  which  are  the  subject- 
matter  of  the  discussion,  the  Commissioner  has  enu- 
merated them  in  separate  schedules,  and  he  has 
ruled  that,  as  to  those  in  the  first  schedule,  the  as- 
signee was  not  entitled  to  them,  but  that  they  were 
the  mortgagees'  property :  however,  this  ruling  was 
confined  to  two  articles,  the  boiler  and  steam  pipe. 
The  second  schedule  is  that  which  was  chiefly  the 
matter  of  discussion  in  this  court ;  and  it  contains 
the  steam  engine,  shafting  and  gearing,  lathes,  vices, 
gas-fittings,  &&,  together  with  an  old  boiler  lying 
outside  the  mill,  and,  as  I  conclude,  useless,  and  as 
to  which,  therefore^  no  question  need  arise.  The 
third  schedule  contains  a  variety  of  nainor  articles, 
which  appear  to  me  to  be  mere  chattels ;  but  the 
chief  question  in  this  case  is  in  reference  to  the 
steam  engine,  and  the  shafting  and  the  gearing  s  in 
other  words,  it  appears  that  the  motive  power  of 
this  mill,  which  was  set  in  motion  by  a  steam  en- 
gine,  was  applied  to  the  working  of  looms,  &c.  and 
that  the  latter  were  connected  with  the  steam  engine 
by  wheels  and  in  other  ways,  and  the  main  question 
is  in  reference  to  these  articles,  viz.  the  steam  engine, 
the  shafting  and  gearing,  and  the  gas  fittings.  Mr. 
Commissioner  Macan  has  decid^  that  all  these 
things  are  goods  and  chattels  within  the  meaning  of 
the  86th  section  of  6  W.  4,  cap.  14,  and  therefore, 
they  having  been  in  the  possession,  order,  and  disposi- 
tion of  the  bankruptwith  the  consent  of  the  trueown- 
er,  that  the  Commissioner  had  the  power  to  sell  and 
dispose  of  them  for  the  benefit  of  the  creditors  un- 
der the  commission.  I  have  before  me  a  copy  of 
the  judgment  of  the  Commissioner,  and  his  opinion 
appears  to  me  to  have  been  founded  upon  the  sup- 
position that  these  things  were  removable  by  the 
bankrupt  in  the  same  manner  that  such  articles  are 
removable  as  between  landlord  and  tenant  upon 
the  ground  of  their  being  trade  fixtures,  and  that 
they  could  be  removed  without  doing  any  substan- 
tial injury  to  the  soil  and  freehold,  or  without  da- 
maging the  machinery  itself.  The  words  of  the  Act 
of  Parliament  are  as  follows,  f  His  Lordship  read 
the  section.]  Now,  in  the  present  case,  the  bank- 
rupt had  not,  in  point  of  fact,  taken  upon  himself 
the  sale,  alteration,  or  disposition  as  owner  of  these 
things,  beyond  making  use  of  them  for  the  purpose 
of  carrying  on  the  trade,  and  I  do  not  think  that 
the  latter  sort  of  ownership  is  what  is  contemplated 
by  the  Act.  No  other  evidence  has  been  adduced 
to  show  that  he  was  the  reputed  owner  of  this  pro* 
perty.  That  he  was,  generally  speaking,  in  posses- 
sion with  the  consent  of  the  true  owner,  is  not 
doubted;  but  the  question  of  reputed  ownership 
depends  in  all  cases  of  this  nature  upon  the  general 
character  of  the  articles  themselves,  and  the  power 
of  the  party  in  possession  over  them,  more  than  upon 
the  mere  direct  evidence  of  the  fact  of  possession. 
This  is,  I  take  it,  the  correct  view  of  all  questions 
arising  under  this  section,  where  it  is  sought  to 
make  possession  confer  reputation  of  ownership. 
As  regards  mere  chattels,  possession  is  per  se  a  re- 
putation of  ownership  in  them,  and,  therefore,  no 
question  can  arise  in  such  cases,  but  where  the  pro- 


perty is  not  a  mere  chattel,  it  is  otherwise^  It  is  to 
be  observed  that  the  words  of  the  Act  are  not,  <<if  any 
trader  by  the  consent  and  permission,  &c.  have  in  bis 
possession,  order,  and  disposition  < any  property,'" 
but  <<  any  good$  or  chattels  ;"  and,  therefore,  the 
articles  must  be  of  the  latter  nature  to  bring  it  within 
the  statute.  Much  confusion  has  arisen  in  applying 
the  test  of  ownership  in  such  cases,  and  it  appears 
that  in  some  decisions  very  slight  evidence  of  that 
fact  ha^been  held  sufficient;  but  in  the  present  case 
the  first  question  to  be  considered  is,  whether  or 
not  these  things  as  they  stand  can  be  called  goods 
and  chattels,  and  if  so,  then,  so  far,  the  Act  is  satis- 
fied ;  but»  if  they  were  not  so  at  the  time  of  the 
bankruptcy  under  the  law,  as  it  stands,  then  the 
power  of  the  bankrupt  to  remove  them  as  his  own 
property,  whether  as  trade  fixtures  or  otherwise, 
will  not  confer  upon  them  the  character  of  goods 
and  chattels.  I  think  that  many  of  the  observations 
in  the  books  go  rather  upon  the  mere  question  of 
removability  than  upon  the  nature  of  the  things 
themselves,  whether  they  be  chattels  or  otherwise. 
It  has  been  argued  that  all  these  articles  are  indi- 
vidually of  a  chattel  nature,  but  so  are  bricks  lying 
in  a  heap,  and  yet  it  will  not  be  contended  th^t  the 
latter  do  not  cease  to  be  chattels  when  built  up  in 
a  wall.  If  such  were  the  case,  then  everything  be- 
longing to  the  owner  in  fee  could  be  nothing  more 
than  a  chattel,  and  therefore  it  is  that  I  think  the  ques- 
tion is  to  be  considered  not  so  much  in  reference  to 
the  power  of  severance  from  the  freehold*  as  w  he- 
ther  these  things  as  they  stand  are  what  the  law 
declares  to  be  chattels.  This  question  has  been 
decided  in  an  early  case,  and  the  matter  is  there 
clearly  stated ;  but  before  we  go  into  the  conside- 
ration of  this  question,  let  us  see  what  was  the  na- 
ture of  the  possession  of  M'Kibbon.  It  appears 
that  he  had  mortgaged  these  things  to  the  Northern 
Banking  Company  in  Belfast,  and  therefore  he  was 
merely  tenant  at  will,  they  being  the  owners — he 
tenant  at  will  to  a  landlord  whose  property  was 
the  mill  and  steam  engine;  therefore,  so  far  it 
appears  to  me  that  he  could  not  have  removed  a 
particle  of  them,  and  this  proposition  is  laid  down 
in  very  early  casea.  But  it  is  plain  that  it  is  not 
the  mere  power  of  removal  that  will  decide  this 
question,  although  as  tenant  1  do  not  think  he 
would  have  had  power  to  remove  the  steam  engine. 
One  of  the  early  cases  upon  this  subject  is  ByaU  v« 
BowIm,  (I  Atk.  169 ;  s.  c.  1  Vez.  348,)  and  in  thai 
case  a  dear  distinction  was  taken  between  what 
were  fixtures  and  what  were  goods  and  chattels, 
and  that,  independently  of  the  power  of  removal  by 
onyone^  but  solely  resting  on  the  nature  of  the  thing 
itself.  This  appears  from  the  judgment  of  Lord 
Hardwicke.  In  that  case  some  of  the  things  were 
embedded  in  the  soil,  and  others  of  them  were  vats 
resting  upon  it.  That  case  was  followed  by  Horn 
V.  Baker,  (9  £.  215.)  [His  Lordship  stated  the 
facts  of  the  case.]  In  that  case  Lord  Eldon  asked 
the  Attorney  General  whether  he  intended  to  insist 
upon  the  right  of  the  bankrupt's  assignees  to  such 
things  as  were  affixed  to  the  freehold,  (referring  to 
Rj^  V.  RowUs,)  and  being  answered  in  the  nega- 
tive, he  said  that  if  the  rest  of  the  court  agreed  with 
him  as  to  the  right  of  the  assignees  to  such  thinga 
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M  property  falling  under  the  denomination  of  goods 
and  chattels,  it  woald  be  better  to  refer  the  matter. 
He  says  subsequently  in  bis  judgment,  '*  The  stills, 
It  appears,  were  fixed  to  the  freehold,  and,  as  such, 
"we  think,  could  not  pass  to  the  bankrupt's  asdignees 
under  the  description  of  goods  and  chattels  in  the 
statute.**     Reference  was  made  in  the  argument  in 
that  case  to  an  usage  for  distillers  to  rent  or  hire 
vats  and  articles  of  that  nature  for  the  purposes  of 
their  trade;    but  the  decision  of  the  court  was 
plainly  without  any  reference  to  the  power  of  the 
party  to  remove  such  things.  The  next  case  is  Clark 
T.  Crownsham,  (3  B.  &  Ad.  805.)     In  that  case  a 
person  took  a  lease  of  a  forge,  and  purchased  the 
fixed  and  movable  implements  it  contained  ;  but  it 
was  agreed  that  they  should  be  given  up  at  the  end 
of  the  term  if  the  ^lessor  should  give  fifteen  months' 
notice  of  his  intention  to  take  them.      The  lessee 
conveyed  the  premises  to  a  trustee  in  favour  of  a 
creditor,  upon  trust  to  enter  and  sell,  and  satisfy 
the  debt,  and  to  reassign  the  residue.     The  lessee 
became  a  bankrupt,  and  the  assignee  having  brought 
trover,  it  was  held  that  the  lessee  had  a  reputed 
ownership  in  the  moveable  goods,  but  not  in  the  fix- 
tures.    Parke,  J.  during  the  argument  says,  *<  How 
18  this  case  distinguishable  as  to  the  fixtures  from 
Horri  v.   Baker  f      The  ground  of  decision  there 
was,  that  the  stills  were  affixed  to  the  freehold,  and 
would  not  pass  to  the  assignees  as  goods  and  chat* 
tels  under  the  statute  21  Jac  1,  c.  19,  s.  11,  by  rea- 
son of  reputed  ownership  in  the  bankrupt.     That 
case  must  govern  the  present  as  to  fixtures ;"  and 
the  other  judges  concurred.     Coombes  v.  Beau- 
mont, (5  B.  &  Ad.  72,)  was  to  the  same  effect. 
That  case  decided  that  a  steam-engine,  erected  for 
the  working  of  a  colliery,  to  be  used  by  the  lessee 
of  the  colliery  during  his  term,  but  to  be  held  to  be 
the  property  of  the  landlord  subject  to  such  use, 
will  not  pass  to  the  assignees  of  the  bankrupt  in 
the  event  of  the  tenant's  bankruptcy,  cot  coming 
within  the  description  of  "goods  and  chattels"  un- 
der 6  Geo.  4,  cap.  16,  s.  72.     It  w«s  contended  in 
that  case  that  it  was  a  fixture  for  trading  purposes, 
but  Lord  Denman  says :  «  As  to  the  steam  engine, 
I  think  this  case  must  be  governed  by  Horn  v.  Ba- 
keVi  and  that  the  engine  does  not  pass  to  the  assig- 
nees.**    One  of  the  most  important  decisions  on  this 
subject  is  Hubbard  v.  Bagshaw,  (4  Sim.  826,)  as  it 
closely  resembles  the  present  case.     In  that  case  a 
tenant  in  fee  of  a  cotton  mill,  in  which  was  a  steam- 
engine,  boilers,  &C.,  mortgaged  the  mill,  engine,  &c., 
to  another  party,  but  remained  in  possession  until 
bis  bankruptcy.     The  entablature  plate  of  the  en- 
gine in  that  case  was  fixed  to  the  freehold,  but  all 
the  rest  of  it  was  attached  by  screws  and  bolts,  and 
could  be  removed  without  injury  to  the  freehold ; 
but  it  was  held,  that  the  steam-engine  was  not  in 
the  order  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy.     It  is  impossible  to  distin- 
guish that  case  from  the  present  as  regards  the 
steam-engine ;  no  question  there  arose  as  to  the 
gearing  and  shafting,  and  therefore  so  far  the  case 
is  nut  an  authority  ;  but  as  to  the  steam-engine,  it 
is  precisely  this  case,  for  the  boilers  were  in  sepa- 
rate houses,  and  the  case  did  not  turn  upon  the 
connection  between  the  steam-engine  and  them, 
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but  upon  its  connection  with  the  soil  and  freehold. 
The  Lord  Chancellor  in  his  judgment  says :  "  The 
mortgagors  were,  in  point  of  law,  merely  tenants  at 
will  to  the  plaintiffs,  the  mortgagees,  part  of  whose 
fee-simple  estate  was   the  steam-engine;"  citing 
Horn  V.  Baker,     Another  case  of  the  same  nature 
was  Bo^deU  v.  M'Michael,  (I  C.  M.  &  R.  177,) 
where  a  tenant  had  taken  a  lease  of  a  house  and 
premises  for  a  term  of  years,  and  certain  fixtures 
at  a  valuation,  and  after  having  assigned  the  en- 
tire by  mortgage  to  a  third    person,  he  became 
bankrupt ;  and  it  was  held  in  that  case  also,  that 
the  fixtures  were  not  goods  and  chattels  within  the 
disposition  of  the  bankrupt.     Baron  Parke  says  in 
that  case :  "  I  have  always  considered  that  Horn  v. 
Baker  had  determined  that  fixtures  affixed  to  the 
freehold  were  not  goods  and  chattels  within  tlie  or- 
der and  disposition  of  the  bankrupt ;"  and  Alder- 
son,  B.:  *'  This  question  turns  entirely  on  the  na- 
ture of  the  property.     It  is  clear  that  nothing  of  a 
freehold  nature  is  within  the  meaning  of  the  clauses 
of  the  Bankrupt  Act  as  to  order  and  disposition. 
It  is  settled  by  the  case  of  Horn  v.  Baker  that  fix- 
tures were  not  within  the  meaning  of  the  statute  of 
James."     In  Trappes  v.  Harter,  (2  C.  &  M.  153,) 
the  case  was  of  this  peculiar  nature  that  the  mort* 
gage  did  not  include  the  articles  in  question,  and 
also  in  this,  that  the  mortgagee,  who  claimed  against 
the  creditors,  had  represented  to  them  af^er  the 
mortgage,  but  before  the  bankruptcy,  that  this  pro- 
perty was  part  of  the  assets  of  the  bankrupt.     The 
last  case  I  shall  cite  on  this  subject  is  Fletcher  v. 
ManningSy  (I  Car.&  K.  d50,)  where  a  mill  and  the 
machinery  had  been  mortgaged,  and  the  mortgagee 
continued  in  possession  until  the  time  of  his  bank- 
ruptcy ;  and  it  was  held,  that  the  property  n  as  not 
in  the  order  and  disposition  of  the  bankrupt.     I 
may  also  allude  to  Rujhrd  v.  Bishop,  (5  Rus.  350,) 
which  is  to  the  same  efiect.     These  are  the  chief 
decisions  upon  this  subject  in  the  Superior  Courts. 
There  are  also  several  decisions  in  the  Bankrupt 
Courts ;  but  the  preponderance  of  opinion  is  in  fa- 
vour of  the  principle  laid  down  in-Horn  v.  Baker. 
In  Ejp  parte  Lloyd,  (1  Mont.  &  Ayr.. 495.)  there 
had  been  a  mortgage  of  premises  and  machinery, 
including  a  steam-engine,  which  had  been  erected 
for  trading  purposes.     The  mortgagor  had  conti^ 
nued  in  possession  until  his  bankruptcy ;  and  it  was 
held,  that  the  steam-engine  did  not  pass  to  bis  as^ 
signees.    The  chief  judge  refers  to  Trappe*  v.  Ha^ 
ter — he  says :  <*  The  question  then  before  the  court 
is  reduced  to  this,  are  the  fixtures  'goods  and  chat- 
tels' within  the  meaning  of  the  Bankruptcy  AcL 
This  question  the  decision  of  Trappes  v.  tfarter 
leaves  wholly  untouched ;"  and  he  states  the  reasoa 
to  be,  that  the  machinery  was  not  in  that  case  in- 
cluded in  the  mortgage.    As  regards  the  steam-en- 
gine, I  cannot  find  any  case  in  which  it  has  been 
decided  that  it  can  be  removed  under  such  circum- 
stances as  the  present,  and,  indeed,  it  is  very  diffi- 
cult to  conceive  how  it  could  be  removed  without 
an  injury  to  the  freehold.     This  may  not  be  the 
case  if  the  meaning  of  these  words  be,  that  some 
of  the  freehold  must  actually  be  removed  ;  but  tak- 
ing a  larger  view  of  the  meaning  of  the  expres- 
sion, a  great  deal  that  will  be  of  no  use  in  the  pre- 
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seni  case  will  be  left  behind  if  the  steam- engine  is 
removed)  namely,  the  house  and  the  other  premises 
in  eonnection  with  it;  and  it  is  hard  to  sappose 
that  there  can  be  no  injury  done  to  the  freehold 
except  by  an  actual  displacement  of  day.  It » im- 
possible lo  say  that  no  injury  has  been  done  to  the 
freehold  premises  if  they  are  rendered  worth  no- 
thing by  the  removal  of  the  mill  from  tlienr;  and 
in  the  case  I  have  last  alluded  to,  Sir  J.  Cros%  after 
referring  to  Horn  v.  Baker,  says :  <*  A  person  who 
erects  a  machine,  and  then  mortgages  it,  and  con* 
tinues  in  possession,  ie  a  tenant.*'  In  Ex  parte 
Beieher,  (2  Mont  &  Ayr.  165,)  the  Chief  Judge 
says :  "  In  this  case  the  assignees  claim  upon  two 
grounds — 1st,  that  the  bankrupt  was  the  true 
owner,  as  the  fixtures  in  question  were  not  in* 
eluded  in  the  mortgage ;  if  so,  there  would  be  an 
end  of  the  question,  as  the  banlecupt  would  be  the 
true  owner.  It  is  also  said  that  some  portions  of 
the  property  are  not  ftxturea  strictly  speaking,  but 
furniture.  If  thai  were  so,  the  assignees  wou^d  be 
elearly  entitled  thereto  f  but  the  affidavits  show 
that  they  are  fixtures,  not  only  modelled  and  fitted 
into  recessesy  but  also  fixed  by  nails  and  plugs, 
which  makes  them  fittures.''  Now,  comparing  that 
ease  with  the  present,  I  cannot  see  how  tbia  steam- 
engine  can  be  put  in  a  lower  position  than  these 
things  ;  they  were  fitted  into  recesses,  and  fixed  by 
nails,  but  it  would  have  been  just  as  easy  to  remove 
them  as  to  remove  this  steam  engine.  In  Ej;  parte 
King,  (I  Mont.  IK  &  De  Gex,  119,)  the  question 
was  as  to  fixtures  in  a  dwelllog-house,  and  the  court 
was  divided  in  opinion  in  that  case.  In  Ex  parte 
Beathcoie,  (2  Mont.  D.  &  De  Gex,  711,)  Sir  J. 
Cross  says  i  "  Fixtures  have  been  repeatedly  deter- 
mined by  the  court  not  to  be  within  the  meaning 
of  the  72nd  section."  Ex  parte  Cotton,  in  puge  725 
of  the  same  volume,  and  Ex  parte  Bentljf,  in  page 
591,  are  to  the  same  efiect.  In  Ex  parte  Reynold 
page  442  of  the  sauie  book,  a  similar  opinion  is 
expressed  by  Mr.  Coinmissiouer  Holroyd,  referring 
to  Mr.  Cullen's  book.  In  Ex  parte  WiUon,  (2 
Mont.  &  Ayr.  61,)  the  controversy  was  not  as  to 
steam-engines  and  boilers;  but  the  Chief  Judge 
there  says ;  "  If  the  bankrupt  had  been  a  tenant, 
and  had  fixed  the  property  in  question  for  trade 
purposes,  I  should  even  then  have  thought  it  not 
within  section  72  of  6  Geo.  4,  c.  16,  though  these 
might  be  fixtures  that  would  be  within  that  sec- 
tion." Ex  parte  Humphries,  (I  Bank.  &  Insolv. 
Cas.  69,)  decides  that  the  assignee  of  a  bankrupt  is 
entitled  to  all  such  fixtures,  set  up  for  purposes  of 
trade,  as  come  within  the  principle  of  Hellawell  v. 
Eastwood,  (6  Exch.  295) ;  we  must  therefore  look 
to  see  what  that  case  decides,  and  it  appeai:?  that 
the  spinning  machines  in  that  case  had  been  some 
of  them  fixed  by  screws  to  the  wooden  floor,  some 
by  screws  that  had  been  sunk  into  holes  in 
the  stone  flooring,  and  secured  by  molten  lead. 
Baron  Parke  in  his  judgment  says :  "  The  only 
question,  therefore,  is,  whetiier  the  machines,  when 
fixed,  were  parcel  of  the  freehold,  and  this  is  a 
question  of  fact  depending  on  the  circumstances  of 
each  case,  and  principally  on  two  considerations — 
first,  the  mode  of  annexation  to  the  soil  or  fabric 
of  the  house,  and  the  extent  to  which  it  is  united 


thereto,  whether  it  can  easily  be  removed  soToe,  in- 
j  tegre,  and  commode,  or  cot  without  injury  to  itself 
I  or  the  fabric  of  the  building ;  seoondly,  in  the  ob«- 
ject  and  purpose  of  the  annexation,  whether  it  wa» 
ior  the  permanent  and  substantial  improvement  of 
the  dwelling  in  the  language  of  the  civil  law,  /7^*« 
petui  ustts  causd,  or  in  that  of  the  year  book, 
pour  un  profit  del  inheritance,  or  merely  for 
ft  temporary  purpose  or  more  complete  enjoy- 
ment and  use  of  it  a«  a  chattel.  Now  in  consider- 
ing this  case  we  cannot  doubt  that  these  machines 
have  never  been,  a  part  of  the  freehold  ;  they  were 
attached  slightly,  so  as  to  be  capable  of  removal 
without  the  least  injury  to  the  fabric  of  the  build- 
ing or  to^  themselves,  and  the  object  and  purpose 
of  the  annexation  was  not  to  improve  the  inherit- 
ance, but  merely  to  render  the  machines  steadier, 
and  more  capable  of  convenient  use  as  chattels*'' 
The  things  which  were  under  the  consideration  of 
the  court  in  that  case  were  mere  chattels ;  they 
were  merely  attached  to  the  ground  for  the  pur- 
pose of  making  them  steadier,  and  could  be  no 
more  considered  a  portion  of  the  freehold  than  a 
carpet.  I  cannot  distinguish  the  case  in  4  Simons 
from  the  present  case,  and  I  do  not  not  think  the 
decision  of  Hellawell  v.  Eastwood  goes  beyond 
that  ease.  Ex  parte  Wood,  (1  Bank.  &  Ins.  Cas. 
70,)  is  another  similar  case,  reported  in  the  note ; 
but  the  soundness  of  that  decision  has  been  ques- 
tioned. I  need  not  go  into  the  particulars  of  Ex 
parte  Langton,  (I  Bank.  &  Insol.  Cas.  241,)  as  aU 
the  articles  it  treats  of  are  beyond  all  question-  mere 
chattels ;  the  only  thing  in  which  it  might  refer  to 
the  present  case  would  be  as  to  the  gas-fittings. 
[His  Lordship  also  referred  to  Davis  v.  Jones, 
(1  B.  k  Aid.  115»)  andJSUr  parte  Heathcote,  (1 
Fontbl.  B.  C.  45,)  upon  the  subject  of  fixtures.] 
In  Fisher  v.  Dixon,  (12  CI.  &  Fin.  812,)  it  is  laid 
down  that  if  the  corpus  of  the  machinery  belong  to 
the  heir,  all  that  l>elongs  to  that  machinery,  though 
more  or  less  capable  of  tieing  detached  from  it,  and 
more  or  less  capable  of  being  used  in  such  detached 
state,  must  also  be  considered  as  belonging  to  the 
heir.  Stewart  v.  Lambe,  (I  Bro.  k  Bing.  506,) 
was  the  case  of  a  mortgage  of  land  upon  which  a 
windmill  had  been  erected,  and  it  was  held,  that 
the  windmill  could  not  be  taken  in  execution  by 
the  creditors  of  the  mortgagor,  although  he  conti- 
nued in  possession.  What  will  pass  under  a  mort- 
gage of  a  mill — viz.,  the  stones,  tackles,  and  imple- 
ments necessary  for  the  working  of  it,  has  been  laid 
down  in  the  case  of  Place  v.  Fagg,  (4  M.  k  RyL 
277,)  and  M^Cluny  v.  Lernon,  (Hayes,  154,)  in  this 
country.  I  have  gone  through  ail  these  cases  in  or- 
der to  see  what  the  principle  is  upon  which  this 
matter  is  to  be  decided,  and  the  question  in  them 
all  comes  to  this — what  are  fixtures?  a  question 
not  depending  upon  the  removability  of  the  parti- 
cular thing;  for  the  owner  in  fee  can  remove  every- 
thing ;  and  again,  a  tenant  may  remove  certain  things 
during  his  term ;  but  if  he  does  not  do  so  within 
that  time,  his  right  to  remove  ceases,  and  the  arti- 
cles which  he  might  have  removed  become  firxturcs ; 
then  another  right  of  removal  exists  as  between  the 
mortgagor  and  mortgagee,  and  therefore  the  power 
of  removing  is  not  so  much  the  test  of  what  is  to 
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be  called  a  fixture,  as  the  nature  of  the  thing  itself 
Here  the  article  is  a  steam-engine  attached  to  the 
soil  of  a  freehold  in  two  ways — to  the  building, 
and  also  to  a  mass  of  stone-work  imbedded  in  the 
soil.  This  stone-work  would  be  of  no  use  but  for 
the  engine ;  take  away  the  engine,  and  these  stones 
will  be  useless.  In  the  same  way  the  building  to 
which  it  is  attached  will  be  useless  if  the  engine  be 
removed.  I  cannot  see  the  use  of  the  steam-engine 
without  the  boilers,  or  of  the  boilers  without  the 
steam-engine.  I  think  they  are  all  one.  We  are 
told  that  the  removal  of  this  steam  engine  can  be 
effected  without  cutting  through  anything  attach- 
ing it  to  the  stone  platform  or  to  the  boilers — viz., 
liy  opening  certain  screws,  and  withdrawing  cer- 
tain pins ;  but  I  cannot  appreciate  this  distinction, 
when  I  find  that  the  portion  left  behind,  however 
detached,  is  thereby  rendered  useless.  Then  we 
also  must  consider  bow  the  steam-engine  is  at 
tached  to  the  walls  of  the  building ;  and  therefore 
I  cannot  conceive  that  the  steam-engine  can  be 
predicated  of  as  a  chattel — the  mill  itself  being  of 
a  freehold  nature ;  the  working  power  must  go  with 
it.  As  to  the  shafting  and  gearing,  that  I  consider 
to  be  portion  of  the  steam-engine,  which  without  it 
could  be  of  no  use.  This  gearing  is  fixed  to  some 
extent,  and  although  movable,  yet  its  removal  would 
be  an  injury  to  the  engine,  and  it  therefore  appears 
to  me  to  be  a  portion  of  the  engine  as  much  as  the 
wheel  of  a  water  mill ;  and  therefore  I  cannot  dis- 
tinguish it  from  the  mill  itself.  No  one  could  ima- 
gine that  the  bankrupt  had  a  different  property  in 
this  portion  of  the  machinery  from  what  he  had  in 
the  engine.  The  question  is,  are  these  things — the 
mill,  steam  engine,  and  gearing — goods  and  chat- 
tels? They  certainly  would  be  goods  and  chat- 
tels if  removed;  but  while  upon  the  premises, 
they  roost  be  considered  as  fixtures.  As  to  the 
gas-fittings,  they  would  probably  be  worth  no- 
thing removed  from  the  mill ;  but,  if  necessary  to 
discuss  this  portion  of  the  matter,  the  court  would 
probably  allow  further  directions  as  to  these.  [Coun- 
sel stated  that  the  gas-fittings  were  nothing  more 
than  hot  water-pipes  connected  with  the  steam-en- 
gine.] If  they  be  only  hot  water-pipes  attached  to 
the  engine,  they  are  not  distinguishable  from  the 
gearing.  As  to  the  things  comprised  in  the  third 
schedule,  these  must  go  to  the  bankrupt's  assignee, 
the  rest  to  the  mortgagees — that  is  to  s^y,  the 
steam  ^engine,  shafting,  gearing,  and  gas-pipes,  as 
I  do  not  consider  that  the  bankrupt  was  entitled  to 
them. 

Decree  accordinglt^. 


Dempsbt  v.  Vincent. — May  4. 

Specific  performance — Renewal —  Construe^ 

Hon — "  Habendum" — Lease  for  lives 

renewable  Jor  ever, 

Bj^  indenture  of  lease  made  in  the  year  1799  between 
K  and  i>.,  after  reciting  thai  Phady  by  a  renewed 
of  a  former  lease  for  lives  renetoable  for  ever,  made 
under  a  covenant  for  perpetual  renewal^  become 
entitled  to  the  premises  in  question  ;  it  was  wit' 
nessed  that  F,  demised  to  Z>.  the  said  premises^  to 


have  and  to  hold  the  same  to  him^  his  executorst 
administrators  and  assigns^  from,  4^.,  for  the 
lives  therein  namedy  **  and  for  and  during  sueh 
other  life  or  lives  as  shait  heree^hr  be  added  to 
the  original  leasSf"  reserving  a  certain  yearfy 
rent;  containing  covenants  for  quiet  enfoymeni 
and  further  assurance  hut  not  for  perpetual  re'- 
newaly  nor  reserving  a  renewal  fine.  In  Maj^ 
1852  K,  on  whom  the  interest  of  F.  had  devolved, 
served  notice  upon  D.  to  renew  his  lease,  inform-- 
ing  him  that  two  of  the  Uves  named  in  the  lease  of 
1 799  were  dead,  (not  naming  them,)  and  calling 
upon  him  to  nominate  two  other  lives  in  their 
place,  and  informing  him  that  in  case  he  n^lected 
to  do  so  V.  mould  d^Une  to  renew  the  lease  ;  andin 
Julu  IQbSD.furnished  toV.a  draft  fee fmrm  grant 
of  the  premises  for  his  approval,  which  the  latter  re* 
fused,  alleging  ^t  Dh  right  to  renewal  had  bess^ 
lost  through  laches.  The  original  lease  had  beem 
renewed  in  1828.  A  petition  having  been  filed  by 
D.  for  a  declaration  of  kis  right  to  a  renewal  of 
Ae  leaseof\7^for  the  Uves  to  be  named  in  each 
renewal  cf  the  original  lease.  Held,  that,  inda* 
pendently  of  the  question  of  laches,  he  was  not  en- 
tiiled  to  a  perpetual  renewal  of  the  lease  o/*  1799. 
Held  also,  that  he  was  entitM  to  have  the  Uvea 
named  tn  the  renewal  of  the  original  lease  granted 
in  the  year  1 828,  inserted  in  the  lease  of  1799. 

This  was  a  cause  petition  to  obtain  the  renewal  of 
a  lease.  By  indenture  bearing  date  the  19th  Au- 
gust, 1799,  and  made  between  William  Fry,  Tho- 
mas Fry,  and  Patrick  Derapsey,  after  reciting  that 
the  said  William  Fry,  Joseph  Fry,  and  John  Fitz- 
gerald had  by  a  renewal  of  the  original  lease 
from  Ephraim  Dawson  to  Daniel  Kennedy,  ob- 
tained from  Lord  Carlow  for  the  lives  therein 
named  by  virtue  of  a  covenant  for  renewal  therein 
contained,  become  jointly  entitled  to  an  equal  share 
of  the  premises  demised,  and  now  in  the  possession 
of  Patrick  Dempsey,  it  was  witnessed  that  William 
Fry  and  Thomas.  Fry,  (his  heir-at-law.)  for  the 
considerations  therein  mentioned,  demised  to  Pa- 
trick Dempsey  an  undivided  third  part  of  the  pre- 
mises in  question,  to  have  and  to  hold  the  said  pre- 
mises to  him,  his  heirs,  executors,  administrators 
and  assigns,  from  the  first  of  May,  17^9,  for  the 
lives  named  therein  **and  for  and  during  such  other 
life  or  lives  as  shall  hereafter  be  added  to  the  ori- 
ginal lease,  from  Ephraim  Dawson  to  Daniel  Ken- 
nedy, and  renewed  by  the  said  Lord  Carlow,  late 
Earl  of  Portarlington,  to  Joseph  Fry,  William  Fry, 
and  John  Fitzgerald,"  at  the  yearly  rent  therein 
reserved,  with  a  covenant  by  William  and  Thomas 
Fry  for  quiet  enjoyment^  &C.,  that  they,  their  heirs, 
executors,  administrators  and  assigns,  would  make 
and  execute  any  further  acts  or  deeds  to  Patrick 
Dempsey,  his  heirs,  executors,  administrators  and 
assigns  for  the  better  and  more  perfectly  securing 
the  present  demise.  This  deed  was  subsequently 
ratified  by  Joseph  Fry,  by  an  indorsement  to  the 
same  effect.  Patrick  Dempsey  died  intestate  leaving 
William  and  James  Dempsey  his  sons  8urviving» 
the  latter  being  his  heir-at-law,  who,  by  deed  bear- 
ing date  the  7ih  September,  1846,  conveyed  a  por- 
tion of  the  demised  premises  to  VVilliam  Dem^>8ey» 
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one  of  the  petitioners,  to  hold  for  the  lives  named 
in  the  lease  of  1799,  and  all  other  lives  to  be  added 
thereto.  James  Deinpsey  died  in  1848,  having 
devised  his  interest  in  the  premises  to  his  sons  Pa- 
trick and  James,  (the  other  two  petitioners.)  The 
lessor*s  interest  in  the  lease  of  1 799  had  vested  in 
the  respondents.  Upon  the  8th  of  August,  1852, 
the  respondents  served  notice  upon  the  petitioners 
informing  them  that  two  of  the  cestui  que  vies  in  the 
lease  of  i  799,  (not  naming  them,)  were  dead,  call- 
ing upon  them  to  nominate  two  lives  in  their  place, 
or  to  take  out  a  renewal  of  the  lease  within  the  time 
limited,  and  informing  them  that  in  case  of  their 
neglecting  to  do  so  they  (the  respondents)  would 
decline  to  renew  the  lease.  There  was  no  period 
limited  for  renewal  in  the  lease  of  1 799.  Upon  the 
30th  July,  1853,  a  draft  of  a  fee  farm  grant  was 
furnished  by  the  petitioners  to  the  respondents  for 
their  approval,  which  the  latter  refused  to  accept, 
alleging  that  the  petitioners  were  not  entitled  to  a 
grant  of  that  nature,  and  that  their  rights,  if  any, 
to  a  renewal,  had  been  lost  through  their  own  la- 
ches ;  and  that  the  lease  of  1799  contained,  at  all 
events,  no  express  covenant  for  renewal.  A  renewal 
of  the  original  lease  had  been  granted  by  the  then 
Earl  of  Portarlington,  (in  whom  the  interest  of 
Ephraim  Dawson  had  vested,)  upon  the  17th  Oct., 
1828.  The  petition,  alleging  that  the  respondents 
were  about  to  obtain  from  the  present  Earl  of  Portar- 
lington another  renewal  of  the  original  lease,  or  a  fee 
farm  grant,  and  submitting  that  the  petitioners  were 
entitled  to  a  renewal  of  such  interest  in  their  lease 
as  the  respondents  should  acquire,  prayed  for  a  de- 
claration of  the  petitioners'  right  to  a  renewal  of 
the  lease  of  1799,  for  the  lives  named  in  the  re- 
newal of  the  original  lease. 

Ball,  Q.C.,  in  support  of  the  petition — There 
are  two  questions  in  this  case  ;  Ist,  whether  this  be 
a  lease  for  lives  renewable  for  ever  -,  and  2iid,  whe- 
ther the  petitioners  have  done  any  act  disentitling 
themselves  to  a  renewal.  It  is  alleged  by  the  re- 
spondents that  the  notice  served  by  them  upon  the 
petitioners,  calling*upon  the  latter  to  renew  their 
lease,  had  this  effect,  not  having  been  complied  with, 
but  this  notice  was  defective  in  not  specifying  the 
lives  that  had  dropped ;  besides,  the  doctrine  of 
forfeiture  is  only  applicable  where  renewal  fines  are 
payable.  There  can  be  no  question  but  that  the 
original  lease  granted  to  the  respondents  is  for  lives 
renewable  for  ever,  and  if  so,  the  lease  granted  by 
them  must  be  of  the  same  mature,  by  force  of  the 
habendum.  The  decision  in  Shepherd  v.  Doolan, 
(4  Ir.  Eq.  Rep.  654,)  may  appear  to  support  the 
respondents'  case,  but  that  case  has  been  overruled. 
In  the  original  lease  in  that  case  there  was  no  co- 
venant for  perpetual  renewal,  but  the  habendum  was 
to  the  lessee,  bis  heirs  and  assigns,  **  for  the  natural 
lives  of  A,  B,  &c.,  or  the  longest  lives  of  them,  or 
whatever  life  or  lives  should  for  ever  hereafter  be 
nominated  or  appointed,  added  or  inserted,  on  the 
back  of  said  indenture."  A  subsequent  lease  was 
inade,  reciting  the  original  lease  as  containing  a 
covenant  for  perpetual  renewal^  and  stating  that  it 
was  made  "  in  pursuance  and  performance  of  that 
covenant,"  but  it  did  not  contain  any  covenant  for 
perpetual  renewal  either,  but  only  a  habendum  simi- 


lar  to  that  in  the  former  lease,  except  that  the  word 
"  and**  was  put  for  "  or  ;*  and  the  Master's  report 
that  the  original  lease  did  not  contain  a  covenant 
for  perpetual  renewal  was  upheld  by  Sir  M.  O'Logh- 
lin.  Master  of  the  Rolls.  But  that  case  must  be  re- 
garded as  overruled  by  Chambers  v.  Gaussen,  (7 
Ir.  Eq.  Rep.  575 ;  s.  c.  Jon.&  Lat.  99.)  In  the  lat- 
ter case  the  habendum  was  "  for  and  during  the  life 
or  lives  of  such  other  person  or  persons  as  shall  be 
nominated  by  (the  lessee),  his  heirs  and  assigns,  upon 
the  death  of  any  of  the  persons  for  whose  lives  the 
premises  are  hereby  granted,  and  upon  the  death  of 
such  person  or  persons  as  shall  hereafter  at  any 
time  be  appointed  and  nominated  for  ever,  according 
to  the  covenant  and  agreement  for  that  purpose 
hereinafter  expressed ;"  and  this  was  held  to  be  a 
lease  for  lives  renewable  for  ever,  although  it  con- 
tained no  covenant  for  renewal.  No  doubt,  the 
words  "  for  ever  "  were  used  in  that  case,  and  they 
do  not  appear  in  the  present  lease ;  but  there  are 
other  words  sufficient,  viz.,  **  as  shall  hereafter  be 
added  to  the  original  lease  %*  and  it  is  to  be  ob- 
served that  the  lessor  was  not  to  be  compelled  to 
renew,  but  that  if  he  obtained  a  renewal  of  the  ori- 
ginal lease  that  he  should  grant  a  similar  time  to 
his  lessee ;  atnl  the  head  landlord  is  now  about  to 
make  a  fee-farm  grant.  The  notice  to  renew  ^ 
served  by  the  respondents,  shows  that  they  con- 
ceived themselves  bound  to  grant  a  renewal.  In 
the  case  last  cited  the  Lord  Chancellor,  (Sir  E» 
Sugden,)says,  referring  to  Taylor  v.  Pollard^  (Lyno 
on  Leases,  App.  c.  16,  p.  72,)  "The  court  must 
have  considered  that  there  was  a  clear  intention 
that  the  lease  should  endure  for  ever,  and  therefore 
made  the  covenant  give  way  to  the  habendum.  In 
Shepherd  v.  Dftolan,  in  which  the  construction  arose 
on  such  a  lease  as  this,  the  Master  of  the  Rolls 
thought  that  it  would  not  amount  to  a  lease  for  ever» 
But  with  every  respect  for  the  authority  of  that 
learned  judge,  I  cannot  follow  that  decision.  The 
parties,  if  they  choose,  may  take  the  case  to  a  court 
of  law,  but  if  not,  let  there  be  a  decree  for  specific 
performance."  It  was  the  duty  of  the  lessors  to 
specify  the  lives  in  their  notice.  This  appears  from 
the  judgment  in  McDonnell  v.  Barnett,  (4  Ir.  Eq. 
229,)  in  which  the  rule  is  stated  thus  :  "  In  ordinary 
cases  it  is  the  duty  of  the  tenant  to  ascertain  when 
the  lives  drop,  and  to  look  after  the  renewal ;.  but 
in  such  a  case  as  the  present  the  rule  is  reversed, 
and  the  duty  is  cast  upon  the  landlord,"  viz.,  when 
there  is  a  provision  that  in  the  lease  to  be  renewed 
to  the  tenant  the  lives  are  to  be  the  same  as  those 
in  the  renewal  made  to  the  landlord  by  the  original 
lessor.  No  fine  is  reserved,  and  therefore  the  ha- 
bendum amounting  to  an  actual  grant,  no  laches 
can  be  objected  ;  besides,  there  is  no  allegation  that 
the  landlord  has  suffered  a  loss  by  the  tenants  fail- 
ing to  renew.  The  Tenantry  Act  (19  &  20  Geo. 
3,  c.  30,  Ir*)  was  passed  for  the  relief  of  tenants 
who  had  neglected  to  renew  their  leases,  and  pro- 
tects them  from  the  effect  of  lapse  of  time  in  case 
no  circumstances  of  fVaud  can  be  proved  against 
them,  unless  it  could  be  established  that  they  had 
neglected  within  a  reasonable  time  after  demand  to 
pay  the  renewal  fines.  The  essential  matter  eiUitling 
tlie  tenant  to  a  renewal  under  this  Act  is  the  re- 
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newal  Bne.  It  has  been  held  that  the  payment  of 
the  fine  without  taking  out  a  renewal  preserves  the 
right  of  renewal  under  this  Act,  and  that  this  sta- 
tute was  merely  declaratory  of  the  old  equity  that 
existed  in  Ireland  before  it  was  passed — Magrath 
V,  Lord  Muskerryy  cited  in  1  Furl.  Landlord  and 
Tenant,  261.  The  petitioner  is  at  all  events  en- 
titled to  the  present  renewal,  this  being  the  first 
renewal  sought  by  him  since  the  date  of  the  lease 
of  1799. 

F.  Fitzgerald^  Q'C^  (with  him  Hemphill,)  con- 
tra.— There  may  be  an  intention  apparent  on  the 
face  of  the  lease  to  grant  one  renewal,  but  there  is 
no  intention  to  grant  a  perpetual  renewal.  The 
case  of  Chambers  v.  Gatissen  is  clearly  distingoish- 
able  from  the  present  by  the  words  "  for  ever ;"  and 
words  to  that  effect  do  not  appear  in  the  lease  of 
1799  ;  on  the  contrary,  the  expression  is  <<for  and 
during  such  other  life  or  lives  as  shall  hereafter  be 
added  to  the  original  lease  ;"  the  words  "  for  ever," 
or  **  from  time  to  time,"  or  any  expression  to  that 
effect,  being  purposely  omitted.  The  covenant  for 
further  assurance  is  for  such  further  acts  and  deeds 
as  may  be  necessary  to  support  the  present  demise. 
This  covenant  can  only  be  interpreted  by  reference 
to  the  habendum^  and  the  words  "  this  demise"  fur- 
ther show  the  intention  of  the  parties.  Previously 
to  the  filing  of  this  petition,  the  petitioner  made  no 
application  for  a  renewal,  but  claimed  a  fee-farm 
grant.  This  application  should  have  been  at  any 
rate  made  in  1828,  when  the  original  lease  was  re- 
newed. Such  laches  as  the  petitioners  have  been 
guilty  of  liave  been  held  in  this  court  to  be  suffi- 
cient to  work  a  forfeiture  of  the  right  of  renewal — 
Morgan  v.  Gurlej/y  (1  Ir.  Ch.  Rep.  492.)  Chester- 
mann  v.  Mann^  (9  Hare,  206,)  is  an  English  deci- 
sion of  about  the  same  date,  and  it  was  held  in  that 
case  that  equity  will  not  decree  specific  performance 
of  a  covenant  for  perpetual  renewal  by  the  mesne 
landlord  to  his  tenant,  after  wilful  refusal  or  neglect 
to  renew,  and  that  nonpayment  of  the  fine  which 
the  mesne  landlord  has  paid  to  his  bead  landlord 
amounts  to  such  neglect,  citing  Lennon  v.  Napper^ 
(2  Scho.  &  Lef.  682,)  per  Lord  Redesdale.  There 
must  have  been  wilful  neglect  in  the  present  case. 
The  equitable  jurisdiction  of  the  court  is  discre- 
tionary as  to  compelling  specific  performance  in 
such  cases,  and  when  it  is  sought  there  must  be 
mutuality  between  the  parties,  which  does  not  exist 
in  this  case,  as  the  respondents  could  never  compel 
the  petitioners  to  renew.  It  must  be  admitted  that 
the  Tenantry  Act  does  not  apply  where  only  a 
peppercorn  fine  is  reserved,  and  therefore  we  must 
consider  the  state  of  the  law  before  that  Act  passed, 
and  it  will  be  fouud  that  pecuniary  fines  and  pep- 
percorn fines  were  put  on  the  same  footing,  and  that 
a  forfeiture  is  worked  if  there  be  laches,  the  best 
evidence  of  which  is  the  demand  made  by  the  land- 
lord— per  Pennefather,  B.,  in  Sheehy  v.  Maunsel, 
(MS.  Exch.,  May  23,  1837,  cited  in  1  Fur.  Land, 
and  Ten.  274) ;  Jack  v.  ReiUy,  (2  Hud.  &  Bro. 
301.)  Neglect  to  renew  is  of  itself  equivalent  to 
laches,  but  more  especially  when  the  tenant  has  been 
called  on  to  renew — Lyne  on  Leases,  161.  The 
fact  chat  no  fine,  even  nominal^  has  been  reserved, 
is  some  evidence  that  there  was  uo  intention  of 


granting    a    renewal — Brown  v.  Tighe^   (Hayes, 
158.) 

Gernon,  in  reply. — That  this  was  a  lease  for  lives 
renewable  forever  plainly  appears  by  reference  to  the 
original  lease,  and  the  nature  of  that  lease  will  explain 
the  intention  of  the  parties  as  to  the  other.  If  the 
words  '*  for  ever^  were  necessary  in  all  cases,  the 
court  could  never  have  a  discretionary  power  m 
directing  specific  performance  in  such  cases.  No 
case  can  be  found  precisely  like  the  present,  and 
therefore  the  court  must  be  guided  by  the  intention 
of  the  parties ;  and  there  can  be  no  doubt  but  that 
one  renewal,  at  all  events,  was  contemplated.  The 
petitioner's  application  for  a  fee-farm  grant  must  be 
regarded  as  the  same  thing  as  if  he  had  applied  for 
a  common  renewal,  and  it  is  to  be  further  remarked 
that  no  rent  was  due  at  the  time.  The  question  of 
laches  depends  altogether  upon  the  particular  facts 
of  each  case,  there  being  no  decision  limiting  any 
particular  time  in  such  cases ;  and  under  the  cir- 
cumstances of  the  present  case  fourteen  months  is 
not  more  than  a  reasonable  time. 

Lord  Chancellob. — I  do  not  consider  that  the 
petitioner  in  this  case  is  entitled  to  a  perpetual  re* 
newal  of  his  lease,  and  therefore  be  cannot  be  en- 
titled to  a  fee-farm  grant.  The  safest  way  is  to 
follow  the  intention  of  the  parties  if  there  be  words 
sufficient  to  carry  out  that  intention  ;  but  without 
deciding  what  words  would  be  necessary  in  the 
present  case,  my  difficulty  is  to  find  any  words  in 
this  lease  to  warrant  my  saying  that  the  parties  in- 
tended that  it  should  be  a  lease  for  lives  renewable 
for  ever.  This  lease  does  not  contain  any  one  of 
those  expressions  considered  as  importing  so  much* 
It  contains  a  very  short  statement  on  the  subject^ 
and  has  no  covenant  for  perpetual  renewaL  The 
latter,  however,  may  not  be  necessary  ;  and  then  the 
question  arises  as  to  the  fair  construction  of  this 
habendum.  The  words  are,  "  for  and  during  such 
other  life  or  lives  as  shall  hereafter  be  added  to  the 
original  lease.**  Now  the  parties  had  before  them 
the  lease  referred  to,  and  they  must  have  known  the 
terms  of  it,  which  are  full  and  clear,  going  into  all 
the  necessary  provisions,  and  concluding  with  a  co- 
venant for  perpetual  renewal  in  the  clearest  terms  ; 
and  it  is  strange  that  if  they  intended  that  the  deriva- 
tive lease  should  also  have  contained  a  covenant  for 
perpetual  renewal,  they  should  have  altogether 
omitted  every  thing  about  it.  The  only  expression 
at  all  raising  such  a  presumption  is  the  word  "here- 
after ;"  but  we  must  consider  what  was  the  position 
of  the  parties.  The  original  lease  was  made  by 
Dawson  to  Kennedy,  and  it  appears  to  have  been 
already  twice  renewed,  once  before  and  once  since 
the  making  of  the  lease  of  1 799.  The  Frys  became 
his  assignees,  and  therefore  the  renewal  is  described 
as  the  lease  to  them  from  Lord  Carlow.  It  is  re- 
markable that  the  parties  do  not,  in  the  recitals  in 
the  lease  of  1799,  take  up  the  latter  lease  to  I  he 
Frys,  and  describe  it.  Perhaps  the  only  life  thtn 
in  esse  was  that  of  Thomas  Fry ;  and  probably  the 
lessees  were  contracting  for  a  lease  for  the  lives  of 
the  Frys  and  of  Dempsey,  and  that  upon  the  next 
renewal,  so  as  to  complete  the  three  lives.  If  that 
were  their  intention,  which  I  consider  it  was,  it  may 
be  carried  out,  and  the  habendum  will  be  satisfied 


Digitized  by 


Google 


1855.] 


THE  IRISH  JURIST. 


363 


by  carrying  out  that  intention,  for  I  see  nothing  in 
the  habendum  showing  an  intentioa  to  create  a 
larger  interest.  I  do  not  think  that  I  could  make  a 
decree  for  perpetual  renewal ;  such  a  contract  is 
not  to  be  presumed,  at  least  in  this  country,  and  the 
court  will  require  strong  language  to  warrant  such 
a  Cionstruction.  It  is  not  to  be  found  in  the  lan- 
guage of  the  instrument,  and  the  words  used  may 
be  satisfied  in  another  way.  Under  these  circum- 
stances, although  the  case  may  not  be  altogether 
free  from  doubt,  I  cannot  grant  the  prayer  of  this 
petition  to  its  full  extent,  not  having  sufficient  ma- 
terial for  that  purpose.  Still  it  is  dear  that  these 
parties  have  entered  into  a  contract  of  this  nature, 
that  at  all  events  they  should  obtain  the  advantage 
of  the  first  renewal  of  the  original  lease  that  should 
be  made  after  the  execution  of  the  lease'^^in  ques- 
tion. That  renewal  was  obtained  in  1828.  Besides, 
it  is  plain  that  in  1 852  the  respondents,  by  the  no- 
tice which  they  served,  conceived  that  the  petition- 
ers were  entitled  to  some  such  privilege,  and  led 
them  to  suppose  that  they  were  at  all  events  en- 
titled to  that  renewal ;  but  of  course,  the  subsequent 
acts  of  either  of  the  parties  cannot  control  the  lan- 
guage of  the  instrument  This  notice  has  been  re- 
lied upon,  and  it  is  argued  that  noncompliance  with 
it  amounted  to  laches.  But  we  must  consider  the  na- 
ture of  the  notice,  and  it  appears  that  it  called  upon 
the  respondents  to  do  what  they  were  not  entitled  to 
do,  namely,  to  nominate  two  parties  cestui  que  viesy 
whereas  they  were  only  entitled  to  the  lives  named 
in  the  original  lease.  Besides,  it  does  not  appear 
that  there  was  any  intention  of  fraud,  as  there  was 
in  the  case  of  McDonnell  v.  Burnett.  I  shall  there- 
fore decree  that  the  petitioners  are  entitled  to  have 
inserted  in  their  lease  the  lives  named  in  the  renewal 
of  1828. 

Decree  accordingly. 


ROLLS  COURT. 

[Reported  by  R.  W.  Gamble,  Esq.  Barrister-at  Law.] 

White  v.  M'CABiHr. — Jan.  24,  1855. 

Injunction'^Action  at  law — Cause  petition^^ 
Amendment, 

A  cause  petition  had  been  filed  by  A.^  the  ownei*  of 
certain  landsy  against  J?.,  his  agents  praying  an 
account  of  the  monies  received  by  him.  B  then 
brought  an  action  at  law  against  A.  for  bills  and 
monies  handed  to  him^  arul  for  salary  and  re- 
ceiver's fees  ;  but  it  appearing  that  these  matters 
were  all  apart  of  the  same  transaction^  the  peti' 
tioner  was  allowed  to  amend  his  petition,  setting 
out  these  facts  and  praying  an  infunclion  to  stay 
the  proceedings  at  law,  and  the  petitioner  giving 
a  cofisent  for  judgment  in  the  action,  an  injunction 
was  granted  to  stay  the  proceedings  in  this  action 
till  the  hearing  of  the  cause  petition. 

The  petitioner,  Robert  H.  £.  White,  had  filed  his 
cause  petition  in  this  matter  against  the  respondent, 
Florence  McCarthy,  who  had  acted  as  his  agent  in 
the  collection  of  his  rents  and  the  management  of 
his  property,  praying  for  an  account  of  said  rents. 


and  for  an  order  on  the  respondent  for  payment  of 
same.  The  respondent  thereupon,  in  December, 
1854,  commenced  an  action  at  law  against  the  pe- 
titioner for  the  sum  of  £1600  for  an  amount  claimed 
to  be  due  to  him  on  foot  of  certain  bills  of  exchange, 
and  interest  thereon,  and  also  for  cash  advances  and 
receiver's  fees*  The  petitioner's  affidavit  stated, 
that  the  items  sued  for  in  this  action  at  law  were 
bilb  and  monies  passed  and  paid,  with  respect  to 
the  collection  of  said  rents,  and  salary  and  fees  for 
such  collection  ;  in  fact,  that  they  were  part  of  the 
same  transactions. 

C.  Chatter  ton  for  the  petitioner,  moved  for  an  in- 
junction to  restrain  the  respondent  from  prosecuting 
his  action  at  law  against  the  petitioner,  which  action 
was  now  pending  in  the  Court  of  Common  Pleas,  for 
the  recovery  of  the  sum  of  £  1600,  and  from  otherwise 
proceeding  at  law  against  the  petitioner  for  his  de- 
mand in  said  action,  pending  the  proceedings  in  this 
cause,  the  petitioner  undertaking  to  give  a  consent 
for  judgment  in  the  action  at  law,  if  the  court  should 
consider  him  bound  so  to  do,  and  if  necessary  that 
he  might  be  at  liberty  to  file  a  supplemental  petition 
for  the  purpose,  and  that  the  respondent  might  be 
restrained  by  injunction  in  the  meantime. 
CRiordan  contra. 
The  following  order  was  made : — 
<*  Let  the  petitioner  be  at  liberty  to  amend  the 
petition  in  this  matter,  without  in  any  manner 
altering,  erasing,  or  interlining  the  said  peti- 
tion as  now  verified,  by  annexing  thereto  the 
amendment  as  endorsed  by  the  registrar  of  the 
court,  the  petitioner  undertalcing  to  abide  any 
order  which  may  be  made  at  the  hearing  of  this 
cause  for  the  appointment  of  a  receiver,  if  the 
Lord  Chancellor  should  think  it  proper  to  do 
so,  having  regard  to  the  fact  that  the  petitioner 
is  only  tenant  for  life,  and  the  petitioner  un- 
dertaking to  give  a  consent  for  judgment  at 
law  within  two  days  from  the  date  of  this  or- 
der. Be  it  so  for  an  injunction  until  the  hearing 
of  this  cause,  and  let  the  costs  of  this  motion 
be  costs  in  the  cause." 

[The  following  is  the  amendment  directed  to  be 
made  :— 

"  That  after  the  filing  of  the  cause  petition  in  this 
matter  the  said  respondent  issued  a  writ  of  sum- 
mens  and  plaint  forth  of  the  Common  Pleas  in  Ire- 
land, bearing  date  the  21st  December,  1854,  for  the 
sum  of  £1600,  and  that  a  bill  of  particulars  is  an- 
nexed to  said  writ  of  summons  and  plaint,  claiming 
a  sum  of  £526  8s.  Id^  as  a  balance  due  to  him  on 
foot  of  certain  bills  of  exchange  therein  mentioned, 
and  the  sum  of  £188  for  interest  thereon,  and  also 
claiming  a  further  sum  of  £554  6s.  4d.  for  alleged 
cash  advances  for  petitioner  on  foot  of  his  agency 
of  said  Dorman  estate,  and  also  a  sum  of  £200  for 
wages  and  salary  for  collecling  the  rents  of  said 
Bantry  and  Cumner  and  Cumbola  estates,  and  £123 
Is.  for  receiver's  fees,  claimed  by  .him  for  collection 
of  the  rents  of  the  lands  of  Lisgallah,  portion  of  said 
Dorman  estates  ;  that  said  demands  of  the  said  re- 
spondent in  said  action  are  on  foot  of  the  very  same 
transactions  as  those  hereinbefore  mentioned,  and 
that  said  respondent  received  more  than  sufficient 
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money  out  of  respondent's  said  estates  for  liquidat- 
ing the  entire  amount  of  said  bills  of  exchange  and 
other  just  demands,  and  petitioner  believes  and 
charges  the  fact  to  be  that  respondent  discharged 
said  bills  with  the  monies  of  petitioner  so  received 
by  him,  and  that  upon  the  taking  of  the  accounts 
hereinbefore  prayed,  the  said  respondent  will  be 
found  to  have  been  fully  paid  all  his  said  demands, 
and  to  be  indebted  to  the  petitioner ;  that  petitioner 
in  order  to  prevent  judgment  being  entered  against 
him  in  said  action,  filed  a  defence  thereto  on  the 
19th  January  instant,  but  that  it  will  be  impossible 
in  said  action  to  have  the  accounts  taken  which  are 
proper  and  necessary  for  ascertaining  the  true  state 
of  the  dealings  between  petitioner  and  said  respon- 
dent. 

"Prayer — In  addition  to  the  relief  above  prayed, 
that  the  said  F.  McCarthy  may  be  restrained  by  the 
order  and  injunction  of  this  honourable  court  from 
further  prosecuting  at  law  said  action  pending 
the  taking  of  said  accounts,  for  recovery  of  the  said 
alleged  demands,  petitioner  being  willing  to  give  a 
consent  for  judgment  in  said  action  if  the  court 
shall  think  him  bound  to  do  so,  and  that  a  writ  of 
injunction  for  such  purpose  may  issue  according  to 
the  course  and  practice  of  the  court."] 


COURT  OF  DELEGATES  (ADMI- 
RALTY.)— 1854. 

[Reported  by  Vf.  G.  Chammzt,  Esq.,  Barrister-at-Law,] 

[Before  Judges  Crabipton,  Jackson,  and  Per- 
rin;  and  Doctors  Andrews,  Q.C.,  and 
Ball,  Q.C.] 

"  Thr  Welmam."— Jane  7. 

Appeal — CoUinon-^AddUional  evidence  admitted 
upon  appeal — Mutual  default — Costs, 

In  a  suit  for  collision,  tohei*e  the  promovent  vessel 
was  anchored  in  harbour,  and  in  an  improper 
position,  according  to  the  harbour  regulations, 
and  did  not  exhibit  a  light,  which  was  also  in 
opposition  to  the  harbour  regtdations,  and  the 
impugnant  vessel  uHts  under  weigh,  this  Court 
held,  that  each  party  should  bear  the  loss  sus' 
tained  moietivelif,  and  pay  their  own  costs,  re-^ 
versing  the  decree  of  the  Court  of  Admiralty, 
which  held,  that  the  impugnant  ship,  which  was 
unskilfully  manceuvred,  should  pay  for  all  the 
damages,  and  costs.    (See  7  Ir«  Jur.,  229.) 

//  is  the  duty  of  a  vessel  which  is  even  properly 
placed  in  harbour,  and  which  complies  with  the 
harbour  regulations,  to  do  all  in  its  power  to 
prevent  a  collision,  or  if  a  collision  unfortunately 
takes  place,  to  prevent  further  damage,  if  poS" 
sible. 

This  court  will  admit  additional  evidence  upon  an 
apj^ealj  if  it  appear  by  affidavit  that  it  was  im^ 
possible  for  the  party  or  parties  in  the  court  be- 
low  to  tender  it  at  the  original  hearing,  the  wit* 
nesses  examined  being  nautical  men,  whose  at' 
tendance  is  not  always  available. 


This  case,  the  facts  of  which  are  fully  stated  in 
the  report  of  the  original  hearing  above  referred 
to,  was  heard  upon  appeal  by  their  lordships,  who 
admitted  additional  evidence  to  be  adduced  before 
them  to  show  that  the  respondent  vessel  was  in 
default  after  the  collision  of  "  The  William*  with 
«  The  Sally." 

Doctors  Raddiffe,  Q-C,  Hayes,  Q.C,  and  Gib' 
bon,  for  the  appellants,  cited,  "  The  Victoria^  (8 
W.  Rob.  49) ;  «  The  Gazelle,^  (1  W.  Rob.  474  ;) 
«*  The  Speed,"  (-2  W.  Rob.  230) ;  «  The  Favour- 
ite,'* (5  Ir.  Jur.  118);  Steward  v.  Tre^nain,  (4  M. 
P.  Cases);  PoUock  v.  M' Alpine,  (7  M.  P.  Cases, 
778);  '^  The  Fbenezer,''  (7  Jur.  1117);  'f  The 
Shannon,"  (1  W.  Rob.  462.) 

Doctors  Townsend  and  Chatterton,  for  the  re- 
spbndeots,  cited  the  several  cases  referred  to 
by  them  on  the  original  hearing,  and  also  re- 
ferred to  some  of  the  foregoing  cases,  (7  Ir.  Jun 
231.) 

Crampton,  J.,  (the  senior  delegate)  pronounc* 
ed  the  unanimous  judgment  of  the  court.  He 
said:  In  this  case,  which  was  heard  before 
Doctor  Stock,  assisted  by  a  gentleman  of  consider* 
able  ability  as  a  nautical  man,  to  whom  two  ques- 
tions were  put,  and  which  are  incorporated  in  the 
case  which  has  been  laid  before  us,  together  with 
his  answers  to  those  questions,  upon  which  the 
learned  judge  founded  his  decision,  the  facts 
are  very  simple,  and.  there  is  little  difficulty, 
upon  the  evidence,  in  stating  what  they  are.  We 
all  know  the  nature  of  this  harbour,  with  its  eastern 
and  western  piers ;  and  it  is  in  evidence,  that  ac« 
cording  to  the  harbour  regulations  there  is  a  tri- 
angle formed  at  the  entrance  of  the  harbour, 
within  which  no  vessel  should  anchor  except  m 
cases  of  necessity.  It  appears  that  on  the  18th  of 
December  last  "  The  William,"  a  coal  brig,  came 
into  Kingstown  harbour,  about  six  o'clock  in  the 
evening,  laden  with  her  usual  cargo,  bound  for 
Dublin  ;  and  it  appears  that  within  the  prohibited 
ground— within  the  triangle  formed  by  a  particu- 
lar buoy  and  the  two  piers,  and  directly  in  the  way 
of  vessels  entering  the  harbour — there  were  a 
number  of  vessels  at  anchor.  Now,  it  is  proved 
that  the  night  was  a  dark  one,  although  there  is 
some  difference  between  the  witnesses  as  to  how 
far  a  person  could  see  ;  however,  it  was  undoubt- 
edly dark  and  stormy,  and  the  wind  was  blowing 
from  the  '<  SSE"  across  the  eastern  pier ;  and  it 
appears  that  many  vessels,  in  consequence  of  the 
boisterous  character  of  the  night,  were  obliged  to 
take  r^uge  in  this  harbour,  and  I  believe  that  both 
the  vessels  at  issue  had  taken  refuge  in  it  for  the 
purpose  of  avoiding  danger  outside.  That  was 
their  object  in  coming  in,  and  it  appears  that  there 
were  four  other  vessels  very  much  in  the  mouth  of 
the  harbour,  in  the  way  of  vessels  coming  in,  about 
six  o'clock  that  evening,  at  the  time  Captain  Ri« 
chardson  of  "  The  William"  arrived.  •*  The  Com- 
merce" was  the  first  and  outside  vessel^  and  she 
was  directly  in  the  centre  of  the  prohibited  ground, 
in  the  way  of  vessels  coming  in.  **  The  Sally**  was 
further  in,  but  within  the  prohibited  ground  ;  and 
"  The  Victoria,"  the  promovent  below  and  the  re- 
spondent here,  was  near  her,  and  also  within  tlie 
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prohibited  ground.     There  was  likewise  a  vessel 
called  "  The  Robert  and  Henry**  there ;  in  fact, 
they  were  all  in  a  cluster  within   the  prohibited 
ground,  and  occupying  the  centre  passage  of  the 
harbour.    "  The  CoBimerce"  was  well  lighted,  and 
although  in  a  position  she  ought  not  to  have  been 
in,  yet  she   had  good   lights  exhibited,  by  which 
vessels  coming  in  were  able  to  see  her,  and  to  steer 
so  as  to  avoid  a  collision  with  her ;  but  "  The 
Victoria"  had  no  lights.     That  is  confessed ;  and 
as  to  <*  The  Robert  and  Henry,"  I  am  not  sure  if 
she  had  or  had  not  a  light,  as  the  evidence  is  not 
very  clear  on  the  subject.     Part  of  the  evidence  of 
Captain  Hutchinson,  the  harbour- master,  was,  that 
he  understood  that  there  was  but  one  light  up,  the 
light  on  board  "  The  Commerce ;"  and  with  re- 
spect to  <*  The  Sally,"  there  is  conflicting  testimony, 
but  my  impression  and  that  of  my  learned  brethren 
is,  that  "  The  Sally"  had  no  light  up  at  the  time 
<*  The  William"  was  rounding  the  pier  of  the  har- 
bour.    That  a  light  was  put  up  subsequently,  there 
is  evidence,  but  it  does  not  appear  to  us  that  there 
was  any  light  exhibited  by  her  at  the  important 
moment.    As  to  the  harbour  regulations,  they  are 
important  matters  to  be  considered;    and  every 
vessel  coming  into  anchor,  that  has  knowledge  of 
them,  ought  to  observe  these  regulations ;  and  some 
of  them,  indeed,  are  such,  that  if  there  were  no 
regulations  at  all,  they  ought  to  be  adhered  to 
under  such  circumstances.     Here  was  a  cluster  of 
vessels  without  any  light,  except  the  light  of  **  Tlie 
Commerce"  far  in  advance  of  them,  and  not  calcu- 
lated to  show  that  there  were  any  vessels  behind 
her.     There  was  a  strong  light  from  the  lighthouse 
on  the  east  pier,  and  tliis  leads  me  to  speak  of  the 
course  pursued  by  <*The  William."     She  was  a 
vessel  in  the  habit  of  frequenting  the  Bay  of  Dub- 
lin and  Kingstown  harbour,  and  her  captain  knew 
quite  well  her  capabilities,  and  the  harbour  and  its 
regulations ;  and  if  he  is  to  be  bound  by  the  har- 
bour regulations,  it  perhaps  would  not  be  unna- 
tural for  him  to  suppose  that  the  other  vessels  in 
the  harbour  before  him  were  to  be  bound  by  and 
attend  to  the  same  regulations.       **  The  Victo* 
ria"  had  come  in  about  one  o'clock  on  the  day  of 
the  I8th  of  December,  the  same  afternoon,  and  at 
six  o'clock  p.  M.  "  The  William"  came  in,  and  at 
thii  time  all  the  vessels  I  have  named  were  lying  at 
anchor,  with  their  heads  to  wind,  in  the  position 
I  have  described,  and  they  were  not  illuminated, 
but  all  in   total  darkness,  with  the  exception  of 
•*  The   Commerce."    •*  The   William"   came  into 
harbour  under  the  command  of  an  experienced 
mariner  by  the  east  pier ;  and  according  to  the 
evidence  of  Captain  Richardson  and  the  other  evi- 
dence in  the  case,  which  is  not  contradicted,  he 
rounded  the  pier  as  near  to  the  windward  as  he 
could  do  it.     Now,  part  of  the  charge  against  the 
captain  of  "  The  William"  is,  that  he  did  not  come 
in  by  the  west  pier,  that  he  did  not  take  a  course 
to  the  leeward  instead  of  the  windward  passage. 
That  is  a  matter  of  nautical  skill,  and  if  the  asses* 
sor  pronounced  as  a  matter  of  nautical  skill  that 
under  the  circumstances  of  the  case  **  The  Wil- 
liam" ought  to  have  come  in  by  the  west  pier,  I 
don't  think  we  should  feel  ourselves  strong  enough 


to  compete  in  judgment  with  a  gentleman  of  such 
experience  as  Captain  Daniel ;  but  he  has  given 
no  opinion  on  that  subject.     If  we  look  at  what  has 
been  stated  by  him  in  the  respective  cases,  we  find 
that  he  says,  «  It  was  possible  for  *  The  William* 
to  have  gone  to   leeward,  and  have  gone  down 
to  the  west  pier,  which  she  does  not  appear  to  have 
thought  of."     Now,  this  mariner  coming  in  and 
knowing  the  harbour  must  have  thought  on  the 
subject  whether  he  should  take  the  east  or  west 
course,  and  he  decided  on  the  former,  and  very 
probably  it  was  a  sound  decision.     It  was  open  to 
him  to  choose  Whether  he  would  go  one  way  or 
the  other,  and   I  dou*t  think  it  is  attributing  too 
much  to  his  skill,  knowing  as  he  did  the  harbour 
and  the  regulations  of  the  harbour,  and  not  expect- 
ing to  find  that  his  course  would  be  impeded  by 
vessels  near  the  east  pier,  to  select  it ;  it  is  not  at- 
tributing too  much  skill  to  him  to  say  that  he  made 
not  an   imprudent  choice  in  fixing  on    the  east 
course,  and  avoiding  the  west  course,  when  there 
was  a  violent  wind  blowing.     I  don't  think  that 
part  of  the  case  which  imputes  blame  to  the  cap- 
tain of  "  The  William"  for  not  going  to  leeward  is 
sustained,  and  we  are  all  of  that  opinion.     The 
other  blame  imputed  to  him  is  this,  that  as  he  chose 
to  go  to  windward,  he  ought  to  have  kept  up  his 
try  sail,  or  have  had  it  in  readiness  the  moment 
he  turned  the  pier,  to  give  him  power  over  his  ship. 
It  appears  on  the  evidence,  and  on  the  captain's 
own  evidence,  that  he  took  down  and  furled  the 
try  sail  before  he  came  to  the  mouth  of  the  har- 
bour, and  he  said  that  he  did  this  in  consequence 
of  the  gale  of  wind  which  was  blowing  ;  in  fact, 
that  he  thought  it  right  and  prudent  to  take  it 
down,  and  that  he  accopdingly  did  so.     The  mo- 
ment he  rounded  the  pier,  the  statement  is,  that  he 
came  as  near  the  east  pier  as  she  could  with  safety^ 
and  that  the  moment  he  turned  round  there  was  a 
change  of  wind,  and  he  lost  his  power  over  the 
ship,  and  the  consequence  was  that  he  fell  foul  of 
**  The  Sally."     Now,  I  can't  help  thinking— it  may 
be  extra- articulate — that  *<  The   Sally"   was  the 
principal  delinquent  in  the  case.     Every  one  of  the 
harbour    regulations    were    infringed    by    ''The 
Sally."     We  do  not  know  if  she  knew  them,  but 
she  was  of  all  the  vessels  the  nearest  to  the  east 
pier,  and  her  head  was  to  the  wind,  and  she  had 
her  jib-boom  out,  and  it  stood  out  from  the  vessel 
nine  or  ten  feet,  I  presume,  at  all  events.     That 
was  her  position.     She  had  no  light,  and  the  night 
was  dark,  and  Captain  Richardson's  course  was 
not  sufficiently  to  the  windward  to  enable  him  to 
keep  clear  of  her ;  at  all  events  she  had  no  light, 
and  he  did  not  do  so,  and  did  not  see  her  until  be 
was  directly  over  her  bows ;  and  the  consequence 
was,  that  one  of  the  ropes  of  his  vessel  caught  hold 
of  the  rigging  of  «  The  Sally."    "  The  William" 
not  having  way  at  this  time,  her  head  was  turned, 
and  she  appears  to  have  dropped  in  round  **  The 
Sally,"  and  to  have  drifted  in  between  that  vessel 
and  **  The   Victoria,"  and  got  into  the  position 
here  represented.     Under  these  circumstances,  the 
first  question  to  be  considered  is,  whether  Captain 
Richardson  was  to  blame  in  the  navigation  of  iiis 
vessel  ?  and  with  respect  to  that  we  have  the  posi- 
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tive  opinion  of  Captain  Daniel,  that  he  was  to 
blame,  and  we  cannot  go  behind  that  opinion* 
Whenever  an  assessor  is  called  in  to  assist  the 
Judge  of  the  Admiralty,  the  greatest  respect  is  dae 
to  his  judgment  on  all  questions  of  nautical  skill, 
but  more  emphatically  so  when  the  assessor  is  the 
mutual  choice  of  the  parties,  and  they  are  bound  to 
pay  more  than  ordinary  attention  to  an  arbiter  of 
their  own  selection.  In  England  the  course  pur- 
sued in  such  cases  is  to  call  in  two  of  the  masters 
of  the  Trinity  House.  The  judge  calls  them  in, 
and  he  is  guided  by  their  opinion  on  all  questions 
of  mere  nautical  skill.  The  judge  then  states  the 
facts  to  his  assessor,  and  puts  the  questions  on 
which  he  requires  nautical  information,  and  having 
got  the  replies,  founds  his  judgment  on  them  ac- 
cordingly. Now,  I  own  that  I  have  been  embar- 
rassed by  a  part  of  the  arguments,  to  which  I  have 
not  paid  sufficient  attention,  perhaps,  during  the 
earlier  part  of  the  case,  namely,  that  some  of  the 
matters  relied  on  by  the  promovent  below  were 
ex^'o-articulate,  but  whether  they  are  sufficiently 
articulate  in  the  manner  the  question  has  been  ar- 
gued  is  perhaps  a  matter  of  doubt.  However,  this 
was  a  subject  for  examination  in  the  court  below, 
and  we  cannot  well  go  into  it.  It  appears  on  the 
pleadings  here  that  the  captain  of  "  The  William" 
came  in  after  having  furled  his  mainsail,  and  that 
he  lost  all  power  over  his  vessel  the  moment  he  got 
inside  the  east  pitr.  There  is  nothing  said  about 
the  try-sail  in  the  libel  of  the  promovent,  and  the 
impugnant's  matter,  contrary  and  defensive,  states 
the  sails  that  were  up  when  <'  The  William**  came 
into  the  harbour,  and  amongst  the  sails  mentioned 
as  set,  it  does  not  mention  the  try-saiL  It  is  ma- 
nifest that  neither  party  iat  that  period  relied  in 
point  of  charge  or  defence  on  this  matter.  How- 
ever, it  became  important,  and  it  appears  that  there 
was  no  try-sail  when  she  came  into  the  harbour, 
and  that  being  the  case,  although  not  strictly  arti- 
culate, yet  the  judge  of  the  Admiralty  has  consi- 
dered it  to  be  one  of  the  facts  on  which  his  opinion 
or  the  opinion  of  his  assessor  should  be  rested. 
Now,  we  did  not  think  it  convenient  that  we  should 
take  the  short  and  rigid  course  of  putting  parties 
out  of  court,  merely  because  a  matter  of  impor- 
tance has  not  been  strictly  set  out  in  one  of  the 
articles  of  the  libel  or  defence,  and  the  judge  be- 
low having' admitted  it  as  a  fact,  and  the  assessor 
having  pronounced  his  opinion  on  it  as  the  fact  on 
which  his  judgment  was  founded,  upon  the  ground 
I  have  stated  we  are  not  at  liberty,  I  think,  if  com- 
petent, to  enter  into  this  question  ;  and  for  one  of 
the  court  I  may  say  that  I  feel  incompetent  to  cri- 
ticise the  soundness  of  Captain  DanieFs  judgment 
as  to  whether  it  was  an  error  on  the  part  of  Cap- 
tain Richardson  not  to  have  had  his  try-sail  up,  and 
in  readiness,  to  enable  him  to  handle  bis  ship  when 
turning  the  point  of  the  pier.  Captain  Daniel 
thought  that  this  experienced  mariner  must  have 
known,  when  he  turned  the  pier,  that  there  would 
be  a  lull,  if  no  change  of  wind,  which  would  de- 
prive his  ship  of  a  part  of  her  way.  We  have 
here,  then,  the  express  opinion  of  Captain  Daniel, 
and  that  opinion  fiated  by  the  learned  judge  below, 
to  this  effect :  He  says-I-'*  I  think  there  was  not 


proper  skill  used  on  board  *  The  William.'  I  think 
she  should  have  been  under  sail,  so  as  to  give  her 
captain  full  command  over  his  ship,  and  he  had  do 
after-sail."  Here  we  must  take  our  stand;  we 
can't  criticise,  overturn,  or  neglect  that  solemn 
opinion  so  given — the  result  of  nautical  skill  and 
experience — and  we  must  take  for  granted  that 
there  was  a  fault  on  the  part  of  the  captain  of  **  The 
William,''  and  for  that  fault  he  must  be  answerable 
in  such  a  suit  as  this.  It  was  contended  for  the 
appellant  that  there  was  no  faidt  on  the  part  of 
"  The  William"  in  coming  in,  and  that  all  the  rest 
of  the  transaction — the  collision  with  •<  The  Sally^** 
and  the  subsequent  collision  which  grew  out  of  it — 
was  what  has  been  called  inevitable  accident.  If  it 
were  so,  of  course  the  promovent  below  could  take 
nothing  by  his  suit,  and  however  lamentable  the 
consequences  might  be,  we  could  not  help  it ;  bat 
we  have  come  to  the  conclusion  that  **  The  Wil- 
liam" was  wrong  in  coming  into  the  barbomr  with* 
out  a  try-sail,  the  result  of  which  was  that  her 
captain  lost  the  command  over  his  vessel.  *'  The 
Commerce''  had  a  light  up,  and  therefore  that  ves- 
sel was  passed  in  safety ;  but  *<  The  Sally"  bad 
nat,  and  *<  The  William"  became  entangled  in  her. 
Now,  if  the  captain  of  "  The  William"  went  nwre 
to  windward,  he  would  have  avoided  "  The  Sally/* 
and  I  think  he  might  have  gone  a  little  closer  to 
the  wind  even  with  the  sail  he  had  up,  and  then  no 
mischief  would  have  been  done ;  but  unfortunately, 
as  I  said,  the  head  of  <<  The  William"  was  turned 
off  by  the  collision ;  her  stern  became  the  moving 
part  of  the  vessel,  and  worked  its  way  in  between 
"  The  Sally"  and  «  The  Victoria."  Was  there  any 
fault  after  this  on  the  part  of  "  The  Victoria  ?'' 
<*  The  William"  seems  to  have  done  what  was  quite 
right  under  the  circumstances  in  which  she  was 
placed.  When  she  found  herself  entangled  with 
**  The  Sally,"  and  getting  into  the  cluster  of  ves- 
sels which  she  had  not  seen  until  the  collision  took 
place,  she  did  what  was,  perhaps,  the  most  prudent 
thing.  She  threw  out  her  anchors  for  the  purpose 
of  avoiding  the  vessels  by  which  she  was  sur- 
rounded. And  what  did  "  The  Victoria"  do  ?  "  The 
Victoria"  had  her  head  to  wind ;  she  was  ahead  of 
"The  Robert  and  Henry,"  and  "The  Sally"  was 
in  front  of  her ;  and  then  by  the  stern  of  "  The 
William''  coming  on,  these  two  vessels  came  tobe 
within  six  or  seven  feet  of  each  other,  and  that  is 
just  the  period,  or  a  little  after,  at  which  the  an- 
chors w.ere  let  go.  I  don't  see  on  the  evidence  or 
arguments  that  there  was  anything  '<  The  William" 
could  have  done  after  that  to  prevent  the  ooUlsion 
with  "  The  Victoria ;"  and  if  that  be  so,  and  it 
appears  there  was  a  vessel  at  the  stern  of  "  The 
William,"  the  second  question  for  consideration  is^ 
Has  "  The  Victoria"  done  her  duty^ under  all  the 
circumstances?  for  it  certainly  is  the  duty  of  a 
vessel  which  is  even  pro|>erly  placed,  and  which 
complies  with  all  the  harbour  regulations,  to  do  all 
in  her  power  to  prevent  a  collision  ;  or,  if  a  colli- 
sion takes  place,  to  prevent  further  damage,  if  pos- 
sible ;  and  we  are  therefore  led  into  the  inquiry, 
whether  ««  The  Victoria"  did  all  in  her  power,  or- 
dinarily speaking,  to  prevent  or  to  mitigate  the 
effects  of  the  collision  which  occurred  in  this  case  ? 
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Now,  in  making  this  inquiry,  we  are  to  recollect 
that  she  came  into  harbour  at  one  o'clock  in  the 
day,  and  that  it  was  the  first  time  she  had  ever 
been  in  the  harbour,  and  we  have  no  evidence  that 
the  harbour  regulations  were  ever  communicated 
Ip  her.  Captain  Hutchinsoa  said  that  he  would 
have  communictited  the  regulations  to  her  if  he  had 
bad  an  opportunity  ;  but  that  the  weather  was  so 
rough,  that  he  could  not  send  a  boat  to  her.  There 
was,  it  appears,  a  flag  flying  at  the  harbour  station, 
mid  iu  view,  directing  vessels  to»  moor  with  two 
anchors^  but  the  same  reasoa  that  made  <*  The 
Victoria**  unacquainted  with  the  other  regulations, 
might  of  course  make  her  unacquainted  with  this 
©ne..  Now,  first  of  all,  was  "  The  Victoria'*  within 
the  prohibited  ground^  and  if  so,  was  it  a  matter  of 
necessity  ?  All  that  Captaia  Hutchinson,  said  as 
to  that  was,  that  it  was  a  natural  place  for  her  to 
anchor  in,  as  there  were  other  vessels  there  before 
her ;  at  all  events  she  was  there,  and  was  riding  by 
a  single  anchor,  the  effect  of  which  was  to  make 
her  swing  about  with  the  other  ships.  Undoubt- 
edly she  had  no  light.  Now,  these  are  the  circum- 
stances under  which  the  harbour  regulations  were 
not  complied  with,  and  I  don't  say  that  she  is  to  be 
answerable  for  not  complying  with  regulations  she 
did  not  know,  but  I  think,  it  not  unreasonable  to 
say,  that  when  there  were  a  cluster  of  vessels  in 
the  front  of  the  entrance  of  the  harbour,  forming 
an  obstructioa  to  vessels  coming  in,  and  she  must 
have  known,  and  everybody  have  known,  that 
many  a  vessel  would  be  obliged  to  take  refuge  on 
that  windy  day,  it  is  a  circumstance  which  goes  to 
her  damage  that  she  had  not  a  light.  If  she  had 
a  light,  although  <«  The  Sally"  had  no  light,  that 
very  light  might  have  enabled  "  The  William"  to 
bave  gone  a  little  to  windward,  and  have  avoided 
the  bowsprit  of  **  The  Sally,"  and  prevented  the 
collision,  with  her  which,  led  ta  the  subsequent  col- 
lision. Again,  she  had  but  one  anchor  out.  Why 
was  that?  The  harbour  regulations  required  two, 
but  1  don't  find  fault  with  her  on  that  account  merely, 
for  tlie  reasons  I  have  before  stated  ^  but  considering 
the  weather,  it  is  a  matter  to  be  considered  as 
one  of  the  circumstances  whicb  seems  to>  have  led 
to  a  good  deal  of  the  mischief  that  resulted  from 
the  original  collision.  Supposing  she  had  been 
moored  with  two  anchors,  she  was  stilL  in  an  im- 
proper place,  and  had  no  light.  If  she  had  two 
anchors  out,  she  could  not  have  swung  as  it  ap- 
pears she  did,  and  the  collisiou  with  her  might  have 
been  avoided,  or  at  least  not  have  beeu  as  bad  as 
it  turned  out  to  be.  In  all  these  respects  she 
seems  to  have  been  deficient,  and  her  not  knowing 
the  harbour  regulations  would  not,  in  my  opinion, 
benefit  her  on  this  latter  point ;  but  it  further  ap- 
pears that  she  did  not  do  what  the  parties  required 
ber  to  do,  and  that  she  did  not  use  the  proper  re- 
medies, such  as  were  in  her  power,  to  extricate 
herself  and  the  vessel  she  was  in  collision  with  from 
the  unfortunate  position  in  which  they  were.  The 
evidence  of  Captain  Lewia  of  **  The  Robert  and 
Henry*'  is  very  strong  on  the  subject,  if  he  be  not 
a  partizan,  and  it  appears  very  strong  against 
"  The  Victoria."  He  swears  positively,  that  if  he 
had  been  master  of  that  ship,  he  could  have  saved 


her  from  the  consequences  that  ensued,  and  suggests 
certain  modes  by  which  this  might  have  been  done. 
He  states  that  there  might  be  a  sail  put  up,  and 
that  a  second  anchor  might  have  been  put  out,  and 
he  also  suggests  that  the  cable  which  was  out 
might  have  been  let  go..  It  appears  on  the  evi- 
dence that  the  cable  w  s  thlMy-fiive  feet  out,  and 
was  only  let  out  fourteen  more.  Why  not  let  it  go 
further  ?  If  Doctor  Hiiyes's  criticism  be  correct, 
there  is  an  inconsistency  in  her  account  of  thi^ 
transaction,  and  first,  that  she  had  not  cable  enough 
to  let  out.  Part  of  the  evidence  is,  that  she  let  out 
all  her  cable,  and  then  in  the  next  place  it  is- re- 
lied on  that  she  could  not  back  astern  because- that 
directly  astern  of  her  was  the  ship  of  Captain  Lewis, 
but  Captain  Lewis  contradicted  that.  Upon  this 
subject  we  are  not  met  by  any  positive  evidence  or 
nautical  opinion  given,  as  on  the  other  part  of  the 
case  by  Captain  Daniel.  He  only  alludes  to  her  not 
having  given  cable,  and  he  defends,  her  on  the 
ground  that  she  could  not  have  given  cable-  in  con* 
sequence  of  the  *^  Robert  and  Henry"  being  asteru 
of  her  ;  but  the  evidence  before  us  would  uot  war 
rant  that  opinion  exactly.  We  don't  dispute  in  the 
minutest  degree  the  nautical  skill  or  opinion  givea 
by  Captaia  Daniel  on  this  occasion.  When  he 
speaks  of  **  The  Victoria"  not  being  in  fault  here* 
he  grounds  that  opinion  on  the  alleged  fact  of 
"  The  Robert  and  Henry"  being  astern,  but  by  the 
testimony  of  Captain  Lewis,  which  was  not  before 
the  court  below,  nothing  can  be  more  clear,  than  that 
"  The  Robert  and  Henry"was  astern,  not  of  '♦  The 
Victoria,"  but  of  another  vessel.  The  other  evi- 
dence  and  the  nature  of  the  thing  8hews.-4ind 
coouBon  sense  shows — that  ^  The  Robert  and. 
Henry*'  must  have  been  at  one  time  astern  of  one 
vessel,  and  at  another  time  astern  of  the  other,  as 
the  vessels  vrere  swinging  about ,  and  under  these 
circumstances  one  witness  might  say  that  at  one 
time  *•  The  Victoria"  was  ahead  of  the  one*  and  at 
another  time  ahead  of  the- other.  The  evidence  of 
Captain  Lewis,  as  I  said,  was  not  before  the  court 
below,  and  Captain  DanieL  founded  his  opinion*  as 
to  **  The  Victoria"  on  the  assumption  that  the  po- 
sition of  the  "  Robert  and  Heary"  was  such  as  to 
make  it  impossible  for  the  "  The  Victoria"  to  have 
backed  out.  Slie  waa  riding  by  a  single  anchor, 
and  she  threw  out  a  second  anchor  after  the  colli- 
sion, and  it  appears  that  it  was  thrown  out  in  an 
unskilful  manner,  and  thrown  out  after  the  twa 
anchors  were  thrown  out  by  "  The  William"  and 
thrown  across  one  of  the  chaius  of  '•  The  Wiiliam," 
at  the  side  next  herself;  the  result  of  which  was 
that  there  was  an  unusual  amount  of  chafing  be- 
tween them,  so  that  one  of  the  chains  of  "  The 
William"  went.  I  dont  say  that  this  occurred  in 
consequence  of  this  chafing,  for  "  The  Robert  and 
Henry**  lost  a  chain  that  night  also ;  but  the  eftect 
of  all  this  WHS,  that  those  two  vessels,  so  far  from. 
being  allowed  to  separate  and  escape  further  oolr 
lision,  after  coming  into  contact,  were  bound  toge- 
ther, and  were  kept  together ;  aud  the  great  mi^ 
chief  which  ensued,  ensued  subsequent  to  the 
throwing  out  of  the  second  anchor,  v  liich  wa»  lud 
act  of  "  The  Victoria."  Under  all  these  circum- 
;*tance8,  without  in  ibe  least  ireuching  on  the  sound 
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nautical  opinion  of  Captain  Daniel,  which  we  would 
not  for  a  moment  controvert,  we  feel  bound  to  say 
that  **  The  William"  was  not  alone  to  blame,  and 
that  in  some  degree  **  The  Victoria"  is  in  fault. 
Every  allowance  must  be  made  for  the  perturba- 
tion and  want  of  presence  of  mind  of  persons  so 
placed  on  a  dark  night  under  such  circumstances, 
but  we  think  '*  The  Victoria"  took  measures  which 
contributed  materially  to  the  injury  which  she  sus- 
tained, and  cannot,  therefore,  be  held  blameless. 
The  injury  to  "  The  Sally"  was,  I  believe,  little  or 
nothing,  and  the  injury  to  "  The  William"  was 
little  or  nothing,  but  •*  The  Victoria"  was  consi- 
derably injured,  only  lasted  throughout  the  night, 
and  was  submerged  in  the  morning  about  eight 
o'clock.  Under  all  the  circumstances,  the  court  is 
of  opinion  that  it  must  sustain  the  sentence  of  the 
court  below,  as  far  as  it  imputes  fault  to  **  The 
William,"  but  we  are  not  of  opinion  that  the  sen- 
tence is  sustainable  as  far  as  it  acquits  <^  The  Vic- 
toria" of  all  blame;  and  our  judgment  therefore  is, 
adopting  the  recent  authorities  on  this  subject  in 
England,  that  the  sum  which  has  been  awarded  as 
damage  to  be  paid  by  the  appellant  should  be  di- 
vided ;  that  the  appellant  should  pay  but  one  half 
of  the  amount  of  damage  proved  to  be  sustained  ; 
and,  of  course,  that  each  party  should  bear  their 
own  costs. 


COURT  OF  EXCHEQUER. 

Easter  Term,  1865. 

l^Coram  Richards  and  Greens,  B.B.] 

GiLMORS  r.  Farrell — April  21. 

f  Reforted  by  John  Norwood,  Esq.  Barrister-at-Law.] 

Law  of  shipping — General  average — Pleading, 

The  owner  of  a  ship  interested  in  the  freight  is  liable 
to  contribute  to  the  loss  and  damage  sustained 
hy  the  shipper  of  goods  on  board  in  a  general 
average, 

Bemble — It  is  not  a  good  defence  against  an  action 
for  the  recovery  of  money  payable  for  general 
average  to  allege  that  the  defendant — the  owner 
of  the  ship^had^  previous  to  the  commencement  of 
the  voyagsy  let  and  hired  the  use  of  the  ship  to 
S.  B.9  a  third  party,  for  the  conveyance  of  a  cer- 
tain cargo  from  port  to  port,  of  which  hiring  the 
plaintiff'—^  shipper  of  other  goods-^had  notice, 
and  that  the  plaintiff  had  put  his  goods  on  board 
the  ship  by  permission  of  the  said  S,  B,,  but  with' 
out  the  knowledge  or  consent  of  the  defendant ; 
because  the  defence  admits  the  defendant  to  be 
owner  and  proprietor  of  the  ship  at  the  time  of 
the  jettison  Ifthe  plaints  goods,  and  also  that 
he  was  interested  in  the  freight  of  plaintiff's 
cargo* 

The  summons  and  plaint  stated  that  the  defendant 
was  the  owner  of  a  certain  ship  *«  The  John  Clif- 
ton," bound  from  Liverpool  to  Dundalk,  whereof 
one  G'  C.  was  captain ;  and  that  the  plaintiff 
shipped  on  board  of  it  divers  logs,  to  wit  twenty- 
three,  of  mahogany  and  cedar  wood,  to  the  value 


of  '£5S  5s.  8d.,  to  be  conveyed  safely  to  Dundalk 
for  a  certain  freight ;  and  that  by  the  carelessness 
and  negligence  of  the  said  captain,  the  said  goods 
were  lost,  &c  The  second  count  averred  the  eon- 
version  bv  the  defendant  of  the  logs  to  hb  own  use. 
The  third  count  was  to  the  effect  that  the  defend- 
ant, at  the  time  of  the  damage  and  losses  herein- 
after mentioned,  was  the  owner  of  a  ship  which 
was  proceeding  on  a  voyage  from  Liverpool  to 
Dundalk,  with  twenty-three  pieces  of  timber  of 
the  plaintiff's  and  with  divers  other  goods  belong- 
ing to  divers  persons,  to  be  carried  for  freight  pay- 
able to  the  defendant,  on  the  said  voyage,  and 
that  during  the  said  voyage  on  the  high  seas,  the 
said  ship,  with  the  timber,  goods,  and  merchandise 
on  board  thereof,  was  by  storms,  and  tempests,  and 
the  dangers  and  perils  of  the  sea,  brought  into  great 
distress,  and  was  in  danger  of  being  utterly  lost 
and  destroyed  in  the  sea,  and  thereupon  the  mas- 
ter and  mariners  of  the  said  ship,  for  the  safety  and 
preservation  of  the  same,  and  of  the  goods  and 
merchandise,  ftc,  were  necessarily  obliged  to,  and 
did,  throw  overboard  the  said  logs  of  timber,  betog 
the  property  of  the  plaintiff,  and  cast  and  leave 
them  in  the  sea,  whereby  the  same  were  utterly  lost 
and  destroyed,  by  which  means  the  ship  and  othc^r 
cargo  were  preserved,  and  arrived  safely  at  Dun- 
dalk; whereby  the  defendant,  as  the  owner  and 
proprietor  of  the  ship,  and  interested  in  the  freight 
payable  to  him  for  the  carriage  of  the  said  other 
merchandise,  was  liable  to  contribute  to  the  losses 
and  damages  of  the  plaintiff  in  a  general  average 
on  request  And  the  plaintiff  in  fact  saitb  that  the 
defendant,  as  such  owner  of  the  said  last-mentioned 
ship  or  vessel,  and  interested  in  the  last  men- 
tioned freight,  became,  and  was,  and  still  is,  liable 
to  pay  and  contribute  to  the  said  losses  and  da- 
jnages  of  the  plaintiff  in  a  general  average,  a  large 
sum  of  money,  to  wit,  the  sum  of  £50,  whereof 
the  defendant  had  due  notice,  and  although  the 
defendant  afterwards,  and  before  the  commence- 
ment  of  this  suit,  was  requested  to  pay  to  the 
plaintiff  the  said  last-mentioned  sum  of  money,  yet 
he  hath  not  paid  the  same,  nor  any  part  thereof* 
The  fourth  count  stated  that  defendant  was  indebted 
to  the  plaintiff  in  £50  for  money  payable  for  gene- 
ral average  in  respect  of  a  ship  of  defendant's, 
and  freight  payable  for  carriage  of  goods  on  board 
thereof,  the  said  ship  having  been  preserved  from 
destruction  by  the  «*  jettison*' of  plaintiff's  goods, 
which  were  then  being  carried  on  board  thereof  for 
the  freight  for  defendant,  and  were  thereby  wholly 
lost  to  the  plaintiff,  &c.,  &c  The  defence  to  first 
paragraph  of  summons  and  plaint  averred,  ^  that 
the  said  goods,  logs  of  mahogany  and  cedar 
wood,  were  not  shipped  and  loaded  on  board  the 
ship  to  be  carried,  and  conveyed,  and  safely  and 
securely  delivered,  as  therein  mentioned,  for  any 
freight  or  reward  to  the  defendant,  as  in  said 
first  cause  alleged,  and  that  the  said  master  did 
not  carelessly  and  negligently  conduct  himself 
with  respect  to  the  said  goods,  as  that  by  and 
through  the  carelessness,  negligence,  or  improper 
conduct  of  the  said  master  or  captain,  in  that  behalf 
the  said  goods  became  and  were  wholly  lost  to  the 
plaintiff,  as  in  said  first,**  Ac,  Ac.     And  to  the  se- 
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cood  cause  of  action,  &c.,  the  defendant  saya  that  he 
did  not  convert  to  his  own  use  the  said  goods,  logs, 
ho^  &c  The  defence  to  the  third  and  fourth 
counts  averred  that  the  defendant  was  not  liable  to 
pay  the  plaintiff  or  indebted  to  the  plaintiff,  because 
the  defendant,  before  the  commencement  of  the  voy- 
age, bad  let  and  hired  the  use  of  the  ship  to  one  S.  B., 
to  convey  certain  cargoes  from  Liverpool  to  Dun< 
dalk,  of  which  the  plaintiff  had  notice,  and  plaintiff 
applied  to  S.  B.  for  leave  to  ship  his  goods  without 
defendant's  knowledge  or  consent,  and  that  S.  B. 
consented  to  take  plaintiffs  goods  without  defend* 
ant's  knowledge  or  consent,  and  they  were  accord- 
ingly  shipped  without  his  knowledge  or  consent. 
To  this  defence  to  the  third  and  fourth  counts,  the 
plaiuUff  filed  a  demurrer,  inasmuch  as  it  did  not  set 
forth  any  ground  of  defence  good  in  substance,  be- 
cause it  was  not  framed  in  accordance  with  the  pro- 
visions of  the  Common  Law  Procedure  Amend- 
ment Act  (Ireland^  1853,  inasmuch  as  it  does  not 
traverse  or  take  issue  on  one  or  more  than  one  ma- 
terial matter  of  fact  alleged  in  the  said  third  and 
fourth  causes  of  action  in  the  said  summons  and 
plaint  mentioned,  nor  is  it  expressly  pleaded  as  a 
matter  of  avoidance,  or  discharge,  or  illegality,  or 
byway  of  avoidance,  excuse,  or  justification ;  and 
also  because  the  said  defence  does  not  deny  that 
the  defendant  was  the  owner  of  the  ships  in  the 
third  and  fourth  causes  of  action  mentioned  at  the 
time  wlien  the  plaintiffs  goods  were  thrown  over- 
board, as  in  the  summons  and  plaint  stated,  nor 
thai  the  defendant  was  interested  in  the  freight 
payable  for  the  carriage  of  the  plaintiffs  goods  and 
the  other  cargo  on  board»  but  the  defendant  by  his 
said  defence,  ftc^  seeks  to  excuse  himself  from  the 
payment  of  the  general  average  or  contribution, 
daimed  on  the  grounds  that  he  had  let  and  hired 
the  use  of  the  said  ship  to  S.  B^  of  which  letting 
and  hiring  the  plaintiff  had  notice,  and  that  the 
plaintiff  had  put  his  goods  on  board  said  ships  by 
permission  of  said  S.  B.,  but  without  the  knowledge 
or  consent  of  the  said  defendant,  whereas  the  said 
grounds  are  not  sufficient  in  law  to  exempt  the  de- 
^ndant  from  the  payment  of  the  general  average 
or  contribution  claimed  by  the  plaintiff  from  the 
defendant,  as  the  owner  of  the  said  ships,  and  inte- 
rested in  the  freight  thereof,  inasmuch  as  the  said 
ships'  having  been  preserved  from  destruction,  and 
the  said  freight  secured  to  the  defendant  by  the 
jettison  of  the  plaintiffs  goods,  the  defendant  was 
thereby  so  far  benefitted,  and  thus  became  liable  in 
law  to  contribute  to  the  plaintiffs  losses  in  a 
general  average,  as  in  the  summons  and  plaint 
mentioned. 

F.  W.  M'Blain  (with  whom  was  H.  Joy,  Q.C) 
opened  the  demurrer.  Counsel  in  course  of  ar- 
gument stated  that  ^*  general  average"  was  a  ge- 
neral contribution  to  be  made  by  all  parties  in 
interest  towards  a  loss  or  expense  which  is  volun- 
tarily sustained  or  incurred  for  the  benefit  of  all. 
Abbott  on  Shipping,  7th  ed.  473 ;  1st  Storey.  £q. 
Juris.  4th  ed.  541-2.  The  principle  of  ffeneral 
contribution  b  derived  from  the  ancient  law  of 
Rhodes,  and  was  adopted  into  the  Justinian  code 
with  an  express  recognition  of  its  true  origin.  The 
rule  of  the  Rhodlan  law  is  this :  '<  If  goods  are 


thrown  overboard  to  lighten  a  ship,  the  loss,  in* 
corred  for  the  sake  of  all,  shall  be  made  good  by 
the  contribution  of  all."  "  Lege  Rhodia  cavetur,  ut, 
ti  UvandcB  navis  gratia  jncUis  mercium  factus  iit^ 
omnium  eontributione  sarciatur,  quod  pro  omnibus 
datum  eitf  (Dig.  lib.  14,  tit.  I,  2  )  The  principle 
Upon  which  the  contribution  is  founded  is  iTot  the 
result  of  contract,  but  has  its  origin  in  the  plain 
dictates  of  natural  law.  It  ^has  been  more  imme- 
diately  derived  to  us  from  the  positive  declaratiou 
of  the  Roman  law  which  borrowed  it,  as  men* 
tinned,  from  the  more  ancient  text  of  the  Rhodian 
jurisprudence,  (Storey.  Eq.  Juris.,  t&.)  In  esti- 
mating a  general  average,  the  three  contributing 
interests  are  the  ship,  the  freight  gained  in  the 
voyage,  and  the  goods  or  merchandise,  all  which 
may  belong,  of  course,  to  three  different  parties, 
(Abbott  on  Ship.  7th  ed.  502-3 ;  1  Stor.  Eq.  Juris. 
4th  ed.  543.)  General  average  is  not  a  question 
of  contract,  but  one  of  legal  liability,  (I  Stor.  Eq« 
Juris.  4th  ed.  541) :  **  The  bottom  of  contribution 
is  a  fixed  principle  of  justice."  The  case  of  ave- 
rage is  somewhat  analogous  to  that  of  suretyship, 
as  was  thus  instanced  by  Eyre,  C.B.,  in  Deering  v. 
the  Earl  of  Wint^lnea,  (2  Bos.  &  Pul.  3rd  ed. 
270)  X  **  There  is  an  instance  in  the  civil  law  of 
average  where  part  of  a  cargo  is  thrown  overboard 
to  save  the  vessel,  (Show  Pari  Cas.  19,  Moor,  297.) 
The  maxim  applied  is,  *  Qui  sentit  commodum  sen- 
Hre  debet  et  onus.*  In  the  case  of  average  there  is 
no  contract  express  or  implied,  nor  any  privity  in 
an  ordinary  sense.  This  shows  that  contribution  is 
founded  on  equality,  and  established  by  the  law  of 
all  nations.**  The  great  point  on  the  other  side  is 
that  these  goods  were  shipped  on  board  without 
the  defendant's  consent.  [^Aichards  B» — That  con- 
sideration would  only  be  important  in  the  case  of 
the  shipping  of  dangerous  commodities,  «nd  those 
which,  from  their  nature,  led  to  the  catastrophe.] 
His  knowledge  or  consent  to  the  shipment  is  im- 
material. He  has  no  right  to  interfere  with  the 
charterer  in  the  loading  of  the  ship.  "^  The  mer- 
chant who  has  bired  a  ship  may  lade  it  either  with 
his  own  goods,  or,  if  he  has  not  sufficient,  may 
take  in  goods  of  other  persons,  or  he  may  wholly 
underlet  the  ship  to  another."  (Abbott  Shipp.  7th 
ed.  246 ;  Atkinson  on  Shipp.  Laws,  167.)  Con- 
sider what  a  charter-party  is,  (Abbott  Shipp.  245.) 
The  courts  are  unwilling  to  construe  it  as  amount- 
ing to  an  absolute  demise,  (i6.  240),  and  the  owner 
of  a  chartered  ship  is  liable  to  general  average,  (ib. 
449) ;  Plummer  v.  WHdmfin,  (3  M.  &  8.  482) ; 
Cox  and  other  8  v.  May  and  others,  (4  M.  &  S.  J  52.) 
With  respect  to  the  question  raised  by  the  other 
side  as  to  this  not  being  a  charter,  but  amounting 
to  a  demise,  the  mere  use  of  words  of  demise, 
though  often  material,  does  not  necessarily  snow 
that  the  intention  of  the  owner  is  to  transfer  the 
actual  possession  of  the  ship,  where  a  sum,  regu- 
lated by  the  tonnage  of  a  ship,  was  payable  by  the 
charterer  for  her  use,  the  lien  of  the  owner  was 
considered  not  to  be  confined  to  the  charterer's 
goods,  but  to  extend  also  over  goods  consigned  to 
'  others,  Campion  v.  Colvin,  (3  B.  N.  C.  17.)  Tlie 
shipowner's  lien  exists  as  asainst  sub-freighterm  to 
the  extent  of  the  freight  tney  have  contracted  to 
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p}tj,  although  the  ship  be  employed  by  the  freighter 
as  a  general  ?hip.     Maurfe  v.  Pollock^  {ib,  176.) 

John  E.  WaLih,  with  T.  (yHagan,  Q.^forde- 
fendant,  in  support  of  the  plea.  The  plea,  on  ana- 
logy, is  good.  It  avers  the  letting  or  hiring  the 
use  of  the  vessel  to  a  third  party,  and  that  the 
plaintiff  had  notice  of  this,  and  that  the  [cargo  was 
put  on  board  without  defendant's  knowledge.  He 
incurred  no  liability  to  general  average.  The  dis- 
tinction is  where  there  is  an  ordinary  charter-party, 
and  where,  as  here,  the  use  of  the  ship  is  demised 
and  hired.  2ndly,  the  plea  in  substance,  if  not 
in  terms,  averred  that  the  vessel  was  let  to  S.  B. 
for  a  particular  cargo,  and  that  plaintiff,  knowing 
this,  put  on  board,  without  defendant's  privity,  a 
different  cargo.  It  might  have  been  an  illegal 
cargo,  or  wrongly  stowed,  or  one  to  which  more 
than  ordinary  risk  was  incident,  and  the  loss,  under 
such  circumstances,  should  not  be  visited  upon  the 
owner.  This  is  not  a  <'  charter,*'  but  a  demise,  and 
the  difference  between  chartering,  and  letting,  and 
hiring,  causes  a  different  obligation  to  arise  between 
tbe  parties.  The  ship  was  let  for  a  particular  pur- 
pose, and  the  <*  certain  goods''  to  be  put  on  board 
were  a  specific  cargo  of  cora.  \_Oreene  B.-^That 
does  not  exclude  other  goods;  there  can  be  no 
more  **  uncertain''  word  than  **  certain,"  under  the 
circumstances.3  Our  first  position,  that  this  was  a 
**  letting  and  hiring,"  and  not  a  "  chartering,"  con- 
stitutes the  hirer  as  the  owner  pro  hoc  vicst  and,  as 
such,  liable  to  contribute  to  the  general  average, 
(Abb.  Shipp.  last  ed.  33  to  the  end.)  The  case  of 
Parish  v.  Crawford^  therein  noticed,  has  been  since 
overruled,  (vic/«  Abb.  Shipp.  and  observations  there- 
in on  case  of  James  v.  Jonesy  S  £sp.  27.)  [^Greene 
B — It  will  be  necessary,  1  should  tfiink,  for  you 
to  show  that  you  have  no  iut^&rest  in  the  preserva- 
tion of  the  ship.J  The  true  rule  of  liability  is  that 
the  person  to  pay  is  the  person  on  whom  the  gene- 
ral liability  of  preserving  the  ship  is  for  the  moment 
cast,  who  is  owner  pro  hdc  vice.  This  is  plain 
from  the  canes  collected  in  Abb.  Shipp.  35,  38,  41, 
that  for  the  purpose  of  liability  for  accidents,  the 
hirer  would  be  temporary  owner.  In  case^  of 
Trinitj!/  House  v.  Clarke,  (4  M.  &  S.  288),  where 
a  vessel  being  chartered  by  defendant  to  the  Crown 
for  transport-service,  it  was  held  that,  by  the  terms 
of  the  charter-party,  the  ownership  passed  to  the 
Crown,  and  the  defendant  was  not  liable  for  light- 
house duties.  The  payment  of  these  dues  is  some- 
what analogous  to  the  case  of  average,  and  the  il- 
lustration drawn  from  the  hiring  of  a  waggon  by 
Eilenborough,  C.  J.,  in  298-30Q,  is  useful  in  the  con- 
sideration of  the  question.  The  question  is  always 
whether  the  words  are  words  of  <<  demise  or  let- 
ting," or  of  mere  "chartering*" — Colvin  v.  New^ 
berry,  (8  B.  &  C.  166  ;  8.  c.  I  CI.  &  Fin.  283;  8.  c. 
7  Bingh.  190.)  But  the  construction  uf  the  charter- 
party  is  out  of  the  case  here,  for  the  plea  pleads 
an  hiring  and  letting,  which  is  the  thing  to  be  made 
out  In  the  case  in  which  the  construction  was 
doubtful.  It  is  not  possible  to  distinguish  this 
from  any  other  liability  of  an  owner  arising  during 
the  period  of  hiring.  Cases  of  collision  are,  though 
least  like,  somewhat  analogous — Abb.  Shipp.  {vide 
close  of  cap.  1),  but  the  caoe  of  the  payment  for 


goods  furnished  to  the  ship — "  materials,  men"— « 
is  not  unlike.  The  case  of  the  apportionment 
of  salvage  is  somewhat  analagous.  There  the 
owner  pro  hdc  vice  would  not  be  liable  to  ood- 
tribute^  but  we  have  no  express  authority  on 
the  subject,  it  is  shown  in  the  case  of  tbe  Trinify 
House  v.  Clarke,  (4  M.  ft  S.  288),  that  tbe  poliej 
of  the  Act  is  to  make  the  person  benefitted — t.  0^ 
the  owner  pro  hde  vice — liable  for  the  light- house 
dues.  This  is  an  analogous  ease  to  that  in  the  law 
of  real  property,  where  a  house  ia  let  without  the 
covenant  to  repair.  [^Greene  B. — If  you  have 
any  case  to  show  that  the  hirer  or  owner  pro 
hdc  vice  takes  tbe  ship  at  all  risks,  then  you 
might  bring  the  ease  within  the  analogy  of  tbe 
owner  of  a  bouse  in  the  circumstances  yon  suggest.} 
It  is  laid  down  in  Abbott  that  there  is  no  tan- 
gible difference  between  throwing  a  cargo  over« 
board  in  a  storm  to  preserre  it,  and  any  other 
expense  incurred  in  the  bringing  of  the  ship  home 
safely,  as  for  iiistanee  the  employment  of  additional 
sailors.  [Richards  B. — The  fact  of  bis  leaving 
port  without  a  sufficient  crew  to  work  tbe  ship 
would  make  the  temporary  owner  liable  in  such  a 
case.  The  hirer  for  the  voyage  is  certainly  bene- 
fitted, but  others — the  owner  included — are  also 
too.]  The  owners  have  no  lien  for  freight.  The  case 
of  Hmtton  v.  Bragg,  (7  Taunton,  14  &  26.)  That 
expressly  overmles  that  of  Parish  v.  Crawjwd^ 
and  defines  hire  as  different  from  freight.  The 
hirer  pro  hdc  vice  is  liable  to  barratry  ;  tbe  oppo- 
site rale  would  be  uiMinswenible.  The  questicwv 
against  whom  barratry  R>ay  l>e  committed  is  dis- 
cussed in  YeUigo  v.  Wheeler,  (Cow p.  143);  Soarer 
T.  Thornton,  (7  Taunt.  672) ;  andl  the  same  point 
is  ruled  in  barratry  cases  against  insurers.  It  would 
clearly  be  unreasonable  to  make  a  man  responsible 
for  consequences  be  could  not  prevent,  which  tbe 
owners  could  not  do,  not  having  possession.  The 
control  of  s  ship  by  the  hiring  excludes  the  captain, 
and  the  nature  of  tbe  cargo  to  be  put  on  boar4  is 
withdrawn  from  the  general  owners,  and  yet  they 
are  to  be  held  liable  for  the  consequence  of  a 
dangerous  cargo  ?  [Richards  B, — Have  you  any 
case  goinff  to  that  ?J  Prohibited  articles  are  spe- 
cially excluded  by  Abbott.  It  would  be  absurd  to 
say  that  all  the  additional  advantage  gained  by 
subletting  for  higher  freights,  and  taking  more  va- 
luable goods  than  would  be  carried  at  the  low 
freight,  goes  to  the  hirer,  while  the  risk  remains 
the  same  to  the  general  owner*  This  would  form 
a  direct  motive  to  throw  tbe  goods  overboard,  for, 
if  washed  overboard,  &c ,  nought  would  be  recover- 
able. The  question  is  not,  who  was  benefitted  by 
saving  the  ship,  but  on  whom  the  duty  of  preserv- 
ing her  was  cast,  and  who  is  to  pay  for  that  ?  The 
person  to  pay  the  average  is  the  person  on  whom 
the  duty  of  preserving  the  ship  is  cast  The  second 
point  is  as  to  the  hiring  for  a  particular  cargo.  These 
Roods  are  not  goods  liable  to  general  average — 
THnity  HOUS0  V.  Clarke  (4  M.  &.  S.  28a)  It  U 
somewhat  like  the  case  of  a  house  let  with  a 
covenant  not  to  exercise  prohibited  trades.  The 
question  is  nrhether  the  owners,  having  under- 
taken 1^  certain  duty,  are  to  have  others  thruKt 
on  them  against  their  will,     Let  us  put  the  case  of 
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inflammable  or  uowholesoroe  goods  put  on  board  a 
•bip  hired  for  the  provision  trade.  These  goods 
were,  in  point  of  fact,  overloading,  as  the  result 
fcbows,  for  the  ship  would  have  been  safe  without 
any  sacrifice  but  that  these  goods  were  placed  on 
board ;  they  were  overloading,  at  leasty  to  this  ex- 
tent, that  if  they  had  not  been  there  they  would  not 
have  been  thrown  over.  ^Greene  B. — I  don't  see 
how  that  argument  is  open  to  you.]  Would  it  not  be 
unreasonable  to  make  a  man  responsible  for  the 
consequences  of  what  was  a  trespass  against  him  ? 
The  case  is  stronger  than  in  a  mere  case  of  a  ge- 
neral hiring  for  a  general  voyage;  goods  then 
wrongfully  on  board  are  not  entitled  to  general 
average.  This  is  settled,  that  there  may  be  goods 
on  board  for  which  average  is  not  recoverable,  as, 
for  example,  where  goods  have  been  stowed  on 
deck ;  on  the  principle  that  equal  risk  is  required, 
and  that  as  deck  cargoes  impede  the  sailing — they 
are  not  in  the  same  condition — MUward  v.  Hibbert^ 
(3  Q.  B.  156.)  The  case  in  this  court  of  Hurk^ 
v.  MUwardy  (Jones  h  Carey,  224),  decided  that 
this  rule  applies  not  to  the  cargo  stowed  on  the 
deck  of  steamers,  where  there  is  oa  working  of 
the  sails,  &c*  Here  there  are  some  classes  of 
goods  for  the  loss  of  which  the  general  owners 
cannot  be  recompensed.  General  average  is  pay- 
able for  the  part  of  the  cargo  thrown  overboard, 
cargo  derived  from  the  French  ekargi — u  e^  goods 
committed  to  the  care  of  the  master ;  but  goods 
wrongfully  put  on  board  can  never  be  construed 
to  be  part  of  the  cargo,  if  this  definition  be  correct. 
Average  is  given  in  subsritutiun  for  the  right 
which,  if  the  goods  were  lost  by  default  of  any 
person,  would  exist  against  that  person ;  it  is  there- 
fore recoverable  only  for  such  goods  as  damages 
would  be  recovered  for  if  there  was  default,  and 
therefore  not  in  this  case. 

(yHagan^  Q.C^  sauie  side,  cited  as  to  the  let- 
ting and  hiring,  Abbott,  Ship.  33,  and  Addison  on 
Contracts,  471,  as  to  the  question  of  letting  a 
vessel  to  convey  a  particular  cargo.  [Greene  B. 
You  did  not  put  forward  the  case  here  made  on 
an  argument  of  the  demurrer  that  it  was  a  letting 
and  hiring,  but  it  mu&t  be  taken  as  admitted  that 
you  were  interested  in  the  cargo  and  ship.  The 
defence  is  imperfectly  pleaded  as  not  averring  facts 
and  circumstances  sufiicieot  to  ground  the  defence. 
How,  in  the  face  of  the  pleading,  can  you  possibly 
say  that  you  are  not  interested  in  the  freight? 
You  are  in  this  dilemma :  you  have  not  put  for- 
ward one  ground  of  your  argument  in  your  plea  at 
all,  and  for  the  other  portion,  you  have  not  al- 
leged facts  sufficient  to  sustain  it.] 

•/oy,  Q.C^i  was  not  called  on  to  reply. 

Richards,  B. — All  law  is  deduced  from  equit- 
able principles.  The  law  of  average  is  so  derived, 
and  should  not  be  cut  down  from  what  it  has  been 
from  time  immemorial.  We  should  be  very  slow 
indeed  to  hold  that  the  owner  of  a  vessel  is  not 
liable  to  contribute  to  the  general  average  in  conse- 
quence of  having  temporarily  let  the  vessel  for  hire, 
'i'hat  question,  however,  does  not  appear  to  arise 
on  the  pleadings  in  the  present  case,  which  state 
that  h^  was  a  party  interested  in  the  freight,  %itd 
owner  and  pro|>rietor  of  the  vesbeK     This  dispuaies 


of  the  first  point  raised  in  support  of  the  plea. 
With  respect  to  the  second  ground,  we  do  not 
think  there  appears  a  necessity  to  have  argued  it, 
and  consequently  we  give  no  opinion  thereupon. 
We  must  not  be  taken  as  giving  any  opinion  on 
the  first  branch  of  the  argument  which  does  not 
appear  to  have  arisen  on  the  pleadings.  No  facu 
are  stated,  nor  such  circumstances  averred  as  suffice 
to  support  the  plea.  We  do  not  decide  the  gene- 
ral principles  on  either  of  the  points  which  have 
arisen.  I  think  that  the  demurrer  should  be  allowed 
with  costs. 

Greene,  B. — The  averment  in  the  plaint  that 
the  defendant  was  interested  in  the  freight  of  the 
plaintifi^s  cargo  was  not  denied.  It  is  quite  con  - 
sistent  that  the  owner  of  the  ship  should  have  let 
or  hired  the  vessel  for  the  particular  voyage.  If, 
then,  he  had  any  interest,  he  was  liable  to  general 
average.  We  decline  to  give  any  opinion  as  to 
bis  liability  if  he  were  wholly  uninterested  in  the 
freight,  but  this  was  not  denied  by  the  plea,  except 
by  saying  that  the  use  of  the  vessel  bad  been  let 
and  hired  for  the  voyage  to  a  third  party.  As  to 
the  second  defence,  it  cannot  be  sustained  on  the 
plea  as  it  has  been  drawn*  It  does  not  allege  that 
there  was  anything  in  the  nature  or  in  the  stowage 
of  the  plaintifi^s  cargo  that  distinguished  it  from  the 
cargo  to  carry  which  the  vessel  had  been  let  to  S.  B* 
It  merely  says,  the  cargo  was  put  on  board  with- 
out the  defendant's  knowledge,  and  that  the  plain- 
tiff knew  that  the  use  of  the  vessel  had  been  let  to 
S.  B.  Let  the  demurrer  to  the  defence  be  allowed 
with  costs. 

Demurrer  allowed. 


Hilary  Terbi,  1855. 

Coram  Pennsfathbr,  Richards,  and 
Greene,  B.B. 

Reqina  v.  Kelly. 

Practice — Right  of  Crown  to  change  the  venue. 

The  Crown  has  a  rights  in  the  exercise  of  its  dis* 
eretion^  to  change  the  venue  it  may  have  selected 
without  any  affidavit* 

Michael  Morris^  on  the  part  of  the  Attorney 
General,  moved  in  this  case,  which  stood  over  from 
the  preceding  day,  at  the  suggestion  of  Greene,  B., 
who  thought  it  better  that  notice  of  the  application 
should  be  served  on  the  respondent,  to  change  the 
venue  from  the  County  of  Mayo  to  the  county  of 
Dublin.  A  scire Jacias  was  issued  on  a  recogni- 
zance to  the  Crown  conditioned  for  the  due  perfor- 
mance of  certain  road-contracts,  and  was  directed 
to  the  sheriff  of  the  county  of  Mayo,  in  which 
county  the  venue  was  laid.  The  defendant  had 
filed  his  plea,  to  which  the  Attorney  General  had 
replied,  and  the  defendant  had  filed  a  rejoinder, 
the  case  was  now  at  issue,  and  ripe  for  trial. 
Counsel  submitted  that  the  Crown  had,  of  its  pre- 
rogative, the  right  to  lay  the  venue  in  any  county 
and  to  waive  that  which  may  have  been  previously 
selected,  and  cited  Rex  v.   tVebbf  (Ventris,  17); 
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Attorney  General  v.  Parsons,  (2  M.  &  W.  23) ; 
Attorney  General  v.  ChurchiU,  (8  M.  &  W.  171). 

Jordan  contra. — The  Crown  might  of  right  lay 
the  original  venue  in  any  county,  but  it  has  not 
the  right,  having  once  laid  the  venue,  to  change. 
This  application  being  made  after  rejoinder,  should 
be  grounded  on  an  affidavit.  In  the  case  cited  on 
the  other  side  from  2  M.  &  W.,  the  application 
was  supported  on  an  aflSdavit.  Besides,  the  defen- 
dant here  will  not  be  entitled  to  costs  against  the 
Crown,  and  should  not  be  put  to  the  expense  and 
inconvenience  of  bringing  witnesses  from  so  great  a 
distance. 

Per  Curiam — The  case  cited  from  8  M.  &  W.  ' 
not  only  recognizes  the  authority  of  the  Crown  to 
fix  the  venue  in  any  county,  but  also  the  authority 
to  change  it.     There  need  not  be  i»uy  affidavit.     It 
is  done  as  of  right. 

Rule  accordingly. 


[JULT  28, 


Coram  Greene,  B. 

Paton  v.  Carpendale,  Clerk — Jan.  22. 

Practice --Common  Law  Procedure  ^c<,mc.136 — 
Sequestration, 

A  sequestration  having  been  issued  in  1846  against 
a  beneficed  clerk  on  a  judgment^  (recovered  in 
1840j,  and  marked  for  the  principal  sum  and 
interest  then  due^  and  interest  having  since  ac- 
CI  ued  due^  and  a  sequestration  having  been  sub* 
sequenlly  issued  at  the  suit  of  another  creditor^ 
the  court  declined  to  extend  the  sequestration 
pending  to  the  matter  of  the  sum  due  on  foot  of 
the  plaintiff's  judgment^  but  held  that  the  judg- 
ment should  be  revived^  previous  to  the  extension^ 
it  being  more  than  ten  years  old. 

Arthur  Jackson  moved  that  an  order  might 
issue  extending  a  sequestration  pending  against  the 
benefice  of  the  defendant  to  the  matter  of  the  sum 
due  on  foot  of  the  plaintiff's  judgment.  It  appeared 
that  judgment  had  been  recovered  by  the  plaintiff 
in  the  year  1840,  on  which  a  sequestration  bad — 
in  1846 — b^en  issued  marked  for  the  amount  then 
due  for  principal  and  interest.  Interest  having 
since  accrued  due,  and  a  sequestration  having  been 
issued  at  the  suit  of  another  creditor,  it  was  now 
sought,  under  the  provisions  of  the  lS6th  section 
of  the  Common  Law  Procedure  Act,  to  extend  the 
latter  sequestration  to  the  former  amount.  Coun- 
sel cited  Wynne  v.  Stirlifury  /I  Jones,  51,  and  6  Ir. 
L.  Rep.  98);  Thackerv.  WUUams,  (lb.  97) ;  Smith 
y.  Armstrong,  (10  Ir.  L.  Rep.  447). 

Greene,  B — I  have  some  doubts  whether  the 
186th  section  extends  to  the  case  now  presented  to 
the  court.  The  section  says  mejrely  that  the  same 
form  must  not,  in  M  cases,  be  gone  through.  You 
must  revive  the  judgment,  as  it  is  more  than  ten 
years  old,  before  you  apply  for  the  extension.  Take 
a  writ  of  revivor. 


CURBIN  V.  CURRIIf. 

Pleading-^Common  Law  Procedure  Amendment 
Act,  sections  20  and  58 — Slander. 

In  an  action  for  demotion  the  court  grants 
liberty  for  defendant — who  applied  without  afi- 
davit^to  plead  the  Statute  of  Limitations,  to  tra- 
verse  the  words  alleged  to  have  been  spoken,  and 
also  a  denial  of  the  defamatory  sense  imputed,  bw 
plaintiffs  to  the  words. 

Barry,  for  defendant  applied  for  leave  to  plead 
three  pleas  to  the  summons  and  plaiDt  The  action 
sought  to  recover  damages  for  defamation,  -  and 
counsel  required  liberty  to  plead  the  Sutute  of  Li- 
mitations,  to  traverse  the  words  alleged  to  have 
been  uttered,  and  also  a  denial  of  the  defamatory 
sense  imputed  by  the  plaintiff  to  the  expresiiioiis 
used.  Counsel  moved,  without  affidavit;  the  58tJi 
section  of  the  Common  Law  Procedure  Act  per- 
miued  the  defenoe  of  the  Statute  of  Limitations  to 
be  pleaded  together  with  certain  otber  defences, 
e.^..  a  denial  of  the  contract  or  debt  alleged,  set 
off,  bankruptcy  of  the  defendant,  &c  &c.,  but  did* 
not  appear  to  have  reference  to  actions  for  libel  or  de- 
famation. The  20th section  ofthesame  Act  provided 
that  the  Statute  of  Limitations  should  apply  to  words 
spoken  where  an  interval  of  two  years  intervened 
before  action  brought — «  All  actions  for  words, 
&C.,  &C.,  shall  be  commenced  and  sued  withm  two 
years  after  the  words  spoken  or  the  cause  of  such 
action  or  suit,  but  not  after  ;**  and  one  of  tiie  de- 
fences relied  upon  came  within  the  operation  of  tliat 
section. 

Per  Curiam. — This  seems  to  be  a  ease  not  pro- 
vided for  by  the  58th  section.  Let  the  defendaut 
have  liberty  to  plead  as  required. 


Easter  Term,  1855. 

Coram  Greene,  B. 

Edgar  v.  Houston. 

Practtce-^Common  Law  Procedure  Amendment 
Act,  section  64 — Furnis&itig  copies  of  documents 

— General  Orders  {ilth  Jan^  1854]^  57,  179 

Application  to^set  aside  an  execution  for  irregu^ 
larity. 

Every  notice  of  motion  to  set  aside  proceedings  for 
irregularity  must^in  conformity  u>ith  the  11 9th 
of  the  General  Orders,  ilth  January,  1854-^ 
point  out  specifically  the  irregularity  complained 
of. 

The  court  will  order  copies  of  a  bond  and  war^ 
rant  of  attorney  for  confessing  judgment  thereon, 
to  be  furnished  although  it  appear  ^  ft  om  ap- 
pticanfs  affidavit,  that  execution  has  been  had 
thereon,  and  that  there  is  no  longer  a  cauxe 
in  court.  It  is  no  ground  for  refuting  such  an 
application  that  the  party  applying  does  not 
clearly  show  the  previous  wfilten  notice  of  de- 
mand for  the  copy  sought  td  have  come  from  him- 
self 
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Fitzgithont  Q.C^  with  whom  was  Carr^  on 
behalf  of  the  defendant,  moved  for  an  order  to 
compel  the  plaintiff  to  famish  copies  of  a  certain 
bond,  with  warrant  of  attorney  for  confessing 
judgment  thereon,  dated  in  May,  1854,  on  which 
judgment  was  entered  up  by  plaintiff  on  or  about  the 
22nd  day  of  May,  1854,  and  that  the  execution 
issued  thereon  at  the  suit  of  the  plaintiff  be  set 
aside,  or  for  such  other  order,  ftc,  and  was  pro- 
ceeding to  detail  certain  facts  deposed  to  by  the 
defendant  in  relation  to  the  bond,  warrant,  and 
execution  thereon  against  the  defendant,  under 
which  his  goods  had  been  seiaed  and  sokU  and  in 
relation  to  a  letter  of  agreement  previously  made 
between  the  parties,  whereby  the  defendant  ad- 
milled  certain  liabilities,  which  were  to  be  paid  by 
instalments,  and  to  secure  which  the  bond  had  been 
given,  when 

HamiU^  for  the  plaintiff,  stated  he  had  a  prelimi- 
nary objection  to  make  to  the  notice  of  motion — 
that  it  sought  to  set  aside  an  execution  duly  ob- 
tained and  founded  on  a  judgment  of  the  court,  and 
that  it  did  not,  as  it  should  have  done,  in  conformity 
with  1 79th  of  the  General  Orders,  state  the  grounds 
of  irregularity  on  which  it  was  sought  to  set  aside 
such  execution.  [The  court  said  that  part  of  the 
defendant's  motion  must  be  refused  with  costs,  but 
defendant  might  proceed  with  the  first  portion  of 
the  notice  as  to  furnishing  the  copy  of  the  bond.] 
Counsel  objected  that  it  appeared  from  the  defend- 
ant's affidavit  that  execution  had  been  executed, 
and  that  there  was  therefore  no  longer  a  cause  in 
court,  and  that  the  jurisdiction  of  the  court  was 
limited  in  cases  of  "discoveri^,  inspection  and  fur- 
nishing of  copies  of  documents  in  the  handt*  of 
an  adverse  party,  to  cases  where  ttiere  was  a  cause 
in  court,  and  where  such  inspection  and  copy  be- 
came necessary  for  the  purpose  of  pleading,  and 
referred  to  section  64  of  the  Common  Law  Proce- 
dure Act.  \RiehaTd$^  B. — It  is  sworn  there  is  a 
bond  and  judgment  recorded  in  this  court.  Surely 
this  court  has  a  common  law  jurisdiction  over  its 
own  records.]  That  may  be  true  of  the  warrant  of 
attorney,  on  which  this  execution  was  obtained, 
and  which,  when  filed,  becomes  a  record  of  the 
court,  and  remains  there,  and  which  the  defendant 
can  have  access  to,  but  not  so  of  the  bond,  which, 
being  in  the  owner's  possession,  cannot  be  consi- 
dered a  record  of  the  court.  But  whether  that  be 
so  or  not,  the  motion  here  was  premature ;  nothing 
was  better  determined,  or  more  consonant  with 
law  and  common  sense  than  this,  that  previous  to  a 
party  being  brought  before  the  court  by  motion,  and 
made  liable  to  the  risk  of  costs,  it  should  be,  affir- 
matively, shown  that  the  party  so  moving  had  first 
exhausted  all  proper  and  necessary  means  out  of 
court,  and  that  the  defendant  here  should  have  been 
prepared  to  show  he  had  himself  made  a  proper 
written  demand  for  the  copy  of  the  document  he 
now  seeks  for ;  the  language  of  the  64th  section  of 
the  Common  Law  Procedure  Act,  and  the  57th 
of  the  General  Rules  clearly  and  distinctly  prove 
that  a  previous  written  notice  of  demand  should 
always  be  first  made  out  of  court  by  the  party  who 
must  have  or  claim  a  direct  and  positive  interest 
in  the  document,  a  copy  of  which  he  seeks.     In  the 


present  instance  the  notice  or  letter  of  demand 
came  not  from  the  defendant,  but  from  a  person 
who  styled  himself  his  attorney,  but  of  whom  the 
plalntiiP  had  never  before  heard,  and  who  did  not 
show  that  he  was,  in  any  way,  authorised  by  the  de- 
fendant to  make  such  demand. 

Per  Curiam. — Let  a  copy  of  the  bpnd  be  fur- 
nished as  required.  The  rest  of  the  motion  to  be 
refused  with  costs. 

Rule  accordingly. 


CIRCUIT  CASES. 

WEXFORD  SUxMMER  ASSIZES— 1855. 

[^  Coram  CRASfPTOw  J.] 

Carb,  appei^lant — Tottenham,  respondent.— 
July  16. 

Poor-law  Acts — Latidlord^s proportion  ofpoor^raU 
—1^2  Vic.  c.  56,  M.  74-75 ;  12  4r  13  Jfic.  c. 
104,  «.  11. 

A  was  the  immediate  lessor  of  premises  set  at  an 
annual  lent  o/*£82,  and  rated  at  a  valuation  of 
£62.  A  held  under  a  lease  from  6,  at  a  rent  of 
£27  10«.,  A  havingf  pursuant  to  the  12  3f  13 
Vic.  c.  \04,  s.  11,  allowed  the  occupying  tenant  a 
proportion  ofpooy'rate^  amounting  to  one^half 
the  amount  of  the  current  rate,  chimed^  in  the 
settlement  of  his  own  rent  with  Bt  credit  for  half 
the  poundage  of  the  rate  upon  the  entire  of  the 
head-rent.  Held,  that  since  the  alteration  of  the 
law,  by  the  12  and  13  Vic.  c  104,  s.  \l,  he  was 
not  entitled  to  deduct  so  much,  and  that  the  amount 
of  the  deduction  to  which  he  was  entitled  should 
be  strictly  regulated  by  the  rule  of  proportion 
contained  in  the  75th  section  of  the  I  Sf  2  Vic.  c. 
56 — namely,  as  the  rent  which  he  received  was  to 
the  rent  which  he  paid,  so  should  the  amount  of 
the  deduction  allowed  by  him  to  the  occupying 
tenant  be  to  the  deduction  to  be  allowed  him  ^  the 
head  landlord. 

This  was  an  appeal  from  the^decree  pronounced 
in  favour  of  the  respondent  ^plaiutiflP  below)  by  Mr. 
Sausse,  Assistant  Barrister  tor  Co.  Wexford.  The 
facts  were  briefly  as  follows.  The  appellant,  Mr. 
Carr,  holds  certain  premises  under  the  respondent, 
Mr.  Tottenham,  at  a  ground  rent  of  £27  12s.  per 
annum.  Mr.  Carr  sublet  to  another  person  at  a 
rent  of  £80.  The  premises  are  valued  at  £62,  and 
a  rate  was  struck  accordingly.  The  occupying 
tenant,  in  paying  his  rent  to  Carr,  deducted  one  half 
of  the  current  rate,  pursuant  to  12  &  13  Vic.  c» 
104,  8.  11,  in  lieu  of  half  the  poundage  upon  the 
ren^  as  provided  by  the  repealed  section  74  of 
the  1  &  2  Vic  c.  56.  When  Mr.  Carr  came  to 
settle  with  his  head  landlord,  Mr.  Tottenham,  he 
proposed  to  deduct  half  the  rate  in  respect  of  every 
pound  of  the  head-rent,  upon  the  plea  that  the 
subsequent  act  had  no  relation  to  the  deductions  of , 
poor-rate  which  middlemen  were  entitled  to  make, 
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these  having  been  regulated  by  section  75  of  the 
1  &  2  Vic.  c.  56,  which  was  not  repealed.  Mr. 
Tottenham  refused  to  allow  so  large  a  deduction, 
it  being  out  of  proportion  to  that  allowed  by  Mr. 
Carr  to  his  immediate  tenants.  In  order  to  obtain 
a  legal  decision  upon  this  question,  it  was  agreed 
that  Mr.  Tottenham  should  sue  Mr.  Carr  by  civil 
bill  for  the  gale  of  rent,  and  that  the  latter  should 
admit  that  the  rent  was  due,  leaving  the  court  to 
say  what  deduction  should  be  allowed.  The  court 
below  made  a  decree  for  the  plaintiff,  holding  that 
his  rule  of  deduction  was  the  correct  one. 

Lynch,  Q*C*,  and  «/.  E.  ffalshet  for  tbe  appel- 
lant. 

Latotan,  contra,  for  the  respondent. 

The  court  considering  the  question  at  issue  to  be 
one  of  much  importance,  allowed  the  case  to  stand 
for  judgment,  which  was  afterwards,  on  Monday 
the  1 6th  July,  delivered  soon  after  the  opening  of 
the  Commission  at  Waterford,  by 

Crampton,  J — The  question  iuvolvedinthepte- 
sent  case  is,  as  to  the  principle  which  should  regulate 
the  amount  of  poor-rate  which  a  middleman  is  en- 
titled to  deduct  from  bis  landlord.  The  Assistant- 
Barrister  has  decided  in  favour  of  the  view  sug- 
gested on  the  part  of  Mr.  Tottenham.  It  is  true 
that  a  mistake  has  been  made  in  the  calculation  of 
the  exact  sum  to  be  deducted,  but  my  opinion  goes 
along  with  the  Assistant  Barrister  witli  regard  to 
x\te  principle  upon  uhich  that  decision  was  founded. 
1  should  mention,  first,  that  there  are  two  classes 


with^the  principle  stated  in  section  74  of  the  ori- 
ginal Poor  Law  Act,  as  amended  by  the  1 1th  sec- 
tion of  the  subsequent  Act  ;*and  thenlhis  counsel 
contended  that  theformer  principle  should  be  applied 
to  bis  dealings  with  his  landlord.     I  have  merely 
to  observe  that  originally,  by   the  74th  sectioo, 
which  has  been  ameiKled  by  this  II  th  sectloo  of  the 
subsequent  Act,  every  person  occupying  prvmises, 
and  liable  to  pay  rent,  was  entitled  to  a  deduction  of 
one  half  the  sum  which  he  has  paid  as  poor  rate  in 
respect  of  each  pound  of  the  yearly  rent.     Then 
the  1 1th  section  amended  this  by  making  the  moiety 
of  the  rate  the  maximum  amount  which  can  be  de- 
ducted by  the  occupying  tenant  from  the  landlord. 
That  is  a  very  simple  rule,  and  I  have  no  doubt 
that  the  deductioa  from-*  it  wa»  properly  applied 
betweea  the  landlord  an'd  tenants.     The  75tli  sec- 
tion is  the  one  which  is  applicable  to  the  case  now 
before  the  court.     It  was  argued  that  the  IJth  sec- 
tion   of  the  late   Act  did   not  apply,  and    that 
the  7dth  section  stood  unchanged  in  relation  to 
that  class  of  cases,  including  the  present,  to  which 
it  referred,  and  that  the  principle  of  deduction  de- 
dncible  therefrom  is  just  as  it  was  prior  to  the  pass- 
ing of  the  12  and  Id  Vic.  c.  104.     When  we  look 
at  the  1 1th  section  of  that  Act,  it  is  evident  that  it 
cannot  apply,  for  it  purports  only  to  amend  the 
provisions  of  the  74th   section,  without  touching 
section   75.     But   then   assuming  that  lo  be  so, 
the  75th  section  gives  an  arithmetical  rule,  applic- 
able to  such  cases  as  the  present,  for  ascertaining 


of  cases  in  which  deductions  in  respect  of  poor-rate  I  the  sum  to  be  deducted.     According  to  this  the 


are  to  be  allowed  to  tenants  paying  rent  to  land- 
lords. One  of  these  classes  is  where  the  occupying 
tenant  makes  the  deduction  from  the  middle  land- 
lord ;  the  other,  with  respect  to  which  1  am  now 
called  on  to  decide,  Is  where  that  same  middleman 
deducts  from  his  immediate  landlord.  Now,  the 
case  before  me  is  one  in  which  there  is  a  head 
landlord,  Mr.  Tottenham  ;  a  mesne  landlord,  Mr. 


sum  which  the  mesne  landlord  ic  entitle(l|to  de- 
duct from  the  head  landlord  is  to  bear  the  same 
proportion  to  the  sum  which  has  been  deducted 
from  the  rent  payable  to  the  mesne  landlord  by  the 
occupying  tenant,  as  the  rent  which  the  m^9ne 
landlord  pays  bears  to  the  rent  which  he  receivei*. 
It  is  a  sum  in  the  rnle  of  three ;  and  in  order  to 
ascertain  the  sum  in  question,  all  that  is  needed  is 


Carr ;  and  occupying  tenants.  Mr.  Carr  received  to  multiply  the  two  intermediate  quantities,  and  di- 
from  the  tenants  a  rent  of  £80,  and  be  is  bound  to  j  vide  their  product  by  the  last.  I  an>,  however,  only 
pay  his  head  landlord  a  rent  of  £27  10s.  Counsel  called  upon  to  decide  the  principle  upon  which  iliia 
on  behalf  of  Mr.  Carr  contends  that  it  is  the  rule  deduction  is  to  be  made,  and  1  am  satisfied  that 
of  the  deduction,  as  given  by  the  74th  section  of '  there  is  only  one  way  in  which  the  75th  aection  cim 
the  1  &  2  Vic  c  56,  which  alone  is  amended  by  the  be  understood,  and  that  the  Assistant  Barrister  has 


12  and  13  Vic  c  104.  On  the  other  band,  Mr 
Tottenham's  counsel  assert  that  the  principle  to  be 
deduced  from  the  75th  section  of  the  former  Act 
of  Parliament  is  in  accordance  with  their  view  of 
the  case.  I  hear  that  a  particular  practice  has 
prevailed  with  regard  to  this  subject  inconsistent 
with  the  view  adopted  by  the  Assistant  Barrister. 
The  question,  however,  now  before  me  is  solely  with 
regard  to  the  construction  of  the  Act  of  Parliament 
itself.  Mr.  Carr,  who  is  the  mesne  landlord,  pro- 
perly dealt  with  his  undertenants  in  conformity 


properly  applied  its  principle  to  this  case.  There 
was  an  error  in  the  amount  decreed  by  the  Assistant 
Barrister  in  consequence  of  the  non«  production  of 
the  poor-rate  receipt  That  will  be  rectified  by 
making  the  sum  decreed,  the  amount  of  the  rent 
less  a  deduction  of  poor-rate,  on  the  principle  which 
I  have  specified,  and  as  this  was  a  question  of  con- 
siderable importance,  and  proper  to  be  thus 
brought  forward,  let  there  be  no  costs  of  the  affir* 
mance  of  the  decree. 

Decf%e  ajfirm/ed  accordifigfy. 


Digitized  by 


Google 


1855.] 


THE  IRISH  JURIST. 


865 


COURT  OF  QUEEN'S  BENCH. 

[Reported  by  Samubl  V.  Pbst,  Esq.,  Barrister-at-Law.] 

Eastse  and  Trinity  Tbbm,  1855. 

Shaw  v.  Woods — May — June  5. 

JEccfesiastical  Law — Pluraliiy — Benefice  with  cure 
of  souls— Vioar»choral~^\S  S^  14  Vic.  c.  98. 

The  vioars  choral  of  the  cathedral  church  of  L*  are 
a  spiritual  corporation  consisting  of  Jive  menbersy 
who  have  been  from  time  immemorial^  with  one 
sinjgle  exception^  clerks  in  holy  orders.  The  cor- 
poration  provides  fir  the  reading  of  prayers 
in  the  cathedral^  which  is  also  the  parish  church 
of  L.f  and  are  also  charged  with  the  perform- 
ance of  parochial  duties  in  said  parish.  They 
have  been  accustomed^  for  thispurposcy  to  etnploy 
as  stipendiary  cuixUe^  either  a  stranger  or  a 
member  (f  their  own  body^  whose  stipend  as  curate 
is  in  addition  t0  his  share  of  the  revenues  which 
the  body  receive f  they  being  seised  of  the  vicarial 
tithes  of  the  parish  of  L.  and  also  burial  fees.  A,, 
one  of  the  said  vicars  choral  having  accepted  a 
benefice  Mfith  cure  of  sotds^  a  successor  was 
appointed  to  him  upon  the  ground  that  under  the 
Pluralities  Act,  (13  3f  14  Vic,  c.  98),  he  had  »a- 
cated  the  vicar  choralship.  Held,  that  although 
the  vicars  choral  as  a  body  corporate  are  charged 
with  the  cure  (f  houls,  the  individual  members 
were  not  the  holders  of  benefices  with  cure  of 
souls  within  the  meaning  of  the  Act,  and  that 
A,  was  accordingly  tntmed  to  retain  his  post  of 
vicar  choral. 

This  was  an  action  tried  before  Lefroy  C.  J.,  at 
the  sittings  after  Hilary  Term  last.  It  was  an 
action  brought  by  the  plaintiff,  the  Rev.  W.  E. 
Shaw  of  Dangarvan,  in  the  County  of  Waterford, 
against  the  defendant,  the  Rev.  Richard  Woods, 
of  Youghal,  to  recover  the  sum  of  £34  12s.  lOd., 
tithe-rent  charge  received  by  the  defendant  as  one 
of  the  vicars-choral  of  the  Cathedral  Church  of 
Ltsmore,  in  the  united  Diocese  of  Waterford  and 
Lismore,  after  the  acceptance  by  defendant  of  tlie 
benefice  of  Lisnegane,  being  a  benefice  with  cure 
of  souls,  and'  after  bis  institution  and  induction 
thereunto,  and  after  the  plaintiff  had  been  duly  ap- 
pointed, and  installed,  and  admitted  into  the  pos- 
session of  the  said  vicar-cboralship  in  the  place 
and  stead  of  the  defendant.  The  action  was 
brouffht  under  the  direction  of  the  Lord  Chancellor, 
who  by  an  order  dated  1 5th  April,  1854,  in  the  mat- 
ter of  sShaw  V,  Power  and  others^  directed  that  the 
petition  in  the  same  matter  should  be  retained  for 
twelve  months,  with  liberty  for  the  petitioner  in  the 
meantime  to  bring  such  action  at  law,  as  he 
miffht  be  advised,  and  matters  of  form  to  be 
waived,  and  the  8ole  question  to  be  tried  to  be 
whether  the  acceptance  of  the  living  of  Lisgenane 
by  the  Rev.  Mr.  Woods,  under  the  provision  of 
the  13  &  14  Vic  c  98,  made  void  his  office  of  vicar- 
choral  in  the  Cathedral  of  Lismore.  The  summons 
and  plaint  alleged  that  the  vicars-choral  of  the  Ca« 
thedral  Church  of  St.  Carthage,  otherwise  Macodi, 
in  the  United  Diocese  of  Waterford  and  Lismore, 


being  five  in  number,  had  been  from  time  immemo- 
rial seised  of  the  vicarial  tithes  of  the  parish  of 
Lismore,  and  that  the  cure  of  souls  of  the  said 
parish  is  vested  in  the  said  five  vicars-choral,  and 
in  each  and  every  of  them ;  and  that  each  of  the 
said  vicar-choralships  is  a   benefice  with  cure  of 
souls  within  the  meaning  of  an  Act  passed  in  the 
l4th  of  the  Queen,  entitled — '<  An  Act  to  amend  the 
Laws  relating  to  the  holding  of  Benefices  in  Plu- 
rality ;'*  that  defendant    was,  on  the  6th  March^ 
1851,  dnly  instituted  and  inducted  into  the  said 
benefice  of  Lisgenane,  being  a  benefice  with  cure 
of  souk,  and  that  in  consequence  thereof  the  said 
vicar-choralship   held   by    the  defendant   became 
void  ;  and  that  thereupon,  on  the  23rd  day  of  Au- 
gust, 1852,  the  plaintiff  was  duly  appointed,  and 
duly  and  regularly  installed  and  admitted  into  the 
real,  actual,  and  corporeal  possession  of  the  said 
vicar-choralship,  in  the  place  and  stead  of  the  said 
defendant ;  and  so  became,  &C.,  one  of  the  vicars* 
choral  of  the  said  Cathedral  Church,  and  is  entitled 
to  receive  and  take  to  his  own  u^e  one- fifth  part  of 
the  said  vicarial  tithes  of  the  said  parish  of  Lis- 
more.    The  summons  and  plaint  then  charged  the 
defendant  with   having  received  £34    12s.   10s.» 
being  the  one-fifth  part  of  the  vicarial  tithes,  to 
which  the  plaintiff  was  entitled.    The  defendant, 
by  his  defence,  alleged  that  the  plaintiff's  appoint- 
ment to  the  vicar-choralship  was  a  mere  nullity^ 
said  office  being,  at  the  time  in  qaestion,  full  of  the 
defendant;  that  the  vicars-choral  were  seised  of 
only  a  portion  of  the  vicarial  tithes,  and  that  in 
their  corporate  capacity,  the  same  being  annexed 
to  the  body  as  the  property  of  the  body,  and  for 
their  maintenance ;  that  the  cure  of  souls  of  the 
said  parish  was  not  vested  in  the  said  five  vicars- 
choral,  nor  in  each  and  every  or  in  any  one  of  them, 
and  that  each  of  the  said  five  vicar-choralships  was 
not,  nor  was  any  of  them,  a  benefice  with  cure  of 
souls,  within  the  meaning  of  the  said  Act,  and  that 
the  said  vicar-choralship  did  not  become  void  by 
the  acceptance,  &c,  of  the  defendant  into  the  bene- 
fiee  of  Lisgenane,  and  that  the  plaintiff  was  not  duly 
appointed  to  the  said  vicar-choralship,  or  duly  and 
regularly  installed  and  admitted  into  the  same,  but 
that  the  defendant  still  continued  to  hold  the  same, 
&c.     The   issue  joined  between  the  parties  was, 
whether  the  acceptance  of  the  living  of  Lisgenane 
by  the  defendant  made  void  the  vicar-choralship  of 
Lismore,  held  by  him.     At  the  trial  the  Rev.  Saml. 
Meyrick,  one  of  the  &sii  vicars- choral,  was  exa- 
mined on  behalf  of  the  plaintiff,  and  proved  that  the 
Cathedral  Church  of  Lismore  was  also  the  parish 
church  ;  that  there  were  two  other  churches  in  the 
parish — Mocollop  and  Cappoquin — served  by  cu- 
rates ;  that  the  vicars-choral  presented  to  Cappo- 
quin, and  the  dean  and  chapter    to    Mocollop. 
The  vicars-choral  read  prayers  in  the  Cathedral, 
but  the  dean  and  chapter  provide  for  preaching. 
The  witness  is  the  curate  appointed  by  the  vicars- 
choral,  and  is  also  the  preacher,  at  £80  per  annum. 
The  other  vicars-choral  also  occasionally  officiate. 
Witness,  as  a  curate  of  the  vicars-choral,  buries  the 
dead  and  visits  the  sick.     Witness  was  first  uon  i 
nated  to  the  office  of  curate  before  be  became  a 
vicar-choral  in  June,  1847.     Hu  license  was  to  du 
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the  duty  of  absent  vicars.  Witness  received  no 
burial  fees  until  be  had  become  a  vicar- choral. 
The  dean  and  chapter  receive  a  portion  of  the 
tithes,  and  the  vicars-choral  the  other ;  the  rela- 
tive proportions  payable  to  each  vary  in  different 
parts  of  the  parish.  The  witness  on  his  examina- 
tion stated  that  he  was  appointed  by  the  dean  ;  the 
vicars-choral  have  a  corporate  seal,  and  bring 
actions  as  a  corporation,  the  dean  alone  filling  up 
any  vacancy.  The  vicar-choral  on  his  appointment 
goes  to  the  surrogate,  or  to  the  dean  or  his  com- 
missary, and  takes  the  oaths  of  abjuration,  against 
transubstantiation,  to  obey  the  Liturgy,  and  of 
canonical  obedience  to  the  dean.  One  of  the 
^xbting  vicars-choral  installs  him  in  the  presence 
of  two  witnesses.  There  is  no  form  of  institution 
or  induction.  The  vicars-choral  take  no  oath  of 
residence,  and  do  not  read  their  assent  and  con- 
sent, nor  do  they  pay  visitation  fees,  nor  have  they 
ever,  in  the  recollection  of  witness,  applied  for  li- 
cense of  non-residence.  It  appears  from  the  regis- 
try-books that  a  curate  to  the  vicars-choral  was 
always  appointed.  In  two  cases  the  curate  was 
himself  a  vicar-choral.  The  portion  of  tithes  be- 
longing to  the  vicars-choral  are  paid  into  a  com- 
mon fund.  No  trace  could  be  discovered  as  to  the 
mode  in  which  the  vicars-choral  had  become  seised 
of  the  tithes.  The  Archdeacon  of  Lismore  was 
also  examined  on  behalf  of  the  plaintiff,  and  stated 
that  he  had  been  for  thirty  years  a  vicar-choral, 
and  had  done  duty,  but  he  could  not  say  that  he 
had  done  so  as  a  vicar-choral.  He  also  stated,  on 
cross-examination,  that  he  held,  in  addition  to  the 
vicar- choralship,  a  living,  with  cure  of  souls,  for 
which  no  faculty  had  been  taken  out.  There  even 
was  a  period  during  which  there  was  no  curate. 
On  behalf  of  the  plaintiff,  the  following  document- 
ary evidence  was  then  given  : — 1st.  The  Regal  Visi- 
tation Books,  A.D.  1615  and  1638,  brought  from  the 
Prerogative  Court,  from  which  several  entries  were 
read,  and  counsel  relied  upon  the  following,  as 
showing  that  the  vicars-choral  had  the  cure  of 
souls :  "  Vicarii  singulosper  annos  alternis  vicibus 
irtserviunt  cur  a  ecciesice  Lismoriensis*  Ibi  vicarii 
chorales  habent  curam  animarum,"  2.  The  nomi- 
nation of  the  Rev.  Samuel  Meyrick  to  curacy  dated 
2 1st  June,  1848,  by  the  vicars-choral  to  Bishop  of 
Waterford  and  Lismore.  3.  License  of  said 
bishop  to  him  as  curate,  dated  2 1st  June,  1847. 
4.  Application  to  bishop  (February,  1848)  for  li- 
cense for  curate  to  Cappoquin.  5.  Licence  of  H. 
B.  Poer  as  curate  to  Macollop.  6.  Ditto  to  John 
Jackson,  11th  May,  1820.  7.  Ditto  for  Lismore 
to  Rev.  J.  Parks,  10th  September,  1818.  8.  Ditto 
to  Rev.  Mr.  Mockler,  as  curate  assistant,  August, 
1822.  And  the  plaintiff  also  gave  in  evidence  pro- 
ceedings taken  before  the' Privy  Coubcil  under  the 
Church  Temporalities  Act,  to  have  the  vicars-cho- 
ralship  suppressed  as  sinecures,  and  the  fact  of 
the  failure  of  such  proceedings.  Counsel  on  behalf 
of  defendant  submitted  that  though  the  vicars- 
choral  might  be  bound  to  provide  for  the  cure  of 
souls,  yet  they  had  not  the  cure  in  themselves,  or 
at  most  had  the  cure  in  a  corporate  and  not  in  an 
individual  capacity,  or  so  as  to  come  within  the 
provision  of  the  late  Act  against  pluralities.     They 


gave  in  evidence  the  following  documents,  namely : 
The  form  of  appointment  of  vicarft- choral ;  the 
roll  of  oaths  taken  by  vicars-choral,  io  order  to 
show  that  no  oath  of  residence  was  taken  by  them; 
extracts  from  books  of  faculties  and  visitation- 
books  of  diocese  and  other  books,  in  which  there 
appeared  an  entry  of  a  vicar-choral,  viz.,  "  I'homas 
Barton,*  described  as  «  Musicus  Professor,"  A.D. 
1729  and  1738,  and  from  which  it  also  appeared 
that  there  were  twenty-five  instances  of  vicars- 
choral  who  had  benefices  with  cure  of  souls,  and 
who  did  not  take  out  a  faculty  ;  and  six  of  them 
who,  besides  the  vicar-choralsbip,  had  more  than 
one  other  benefice  with  cure  of  souls,  and  took  oat 
a  faculty  to  hold  the  other  benefice  in  plurality, 
but  none  in  respect  of  the  vicar-choralship.  Vestry- 
books  of  the  parish  were  also  given  in  evidence, 
containing  one  hundred  and  sixteen  cases  in  which 
the  curate  presided,  and  twenty -two  where  the 
vicars-ohoral,  three  of  whom  signed  for  the  curate. 
The  dean  and  chapter  books  were  also  given  in 
evidence.  An  entry  was  read  therefrom  of  a 
direction  for  the  payment  of  £60  per  annum  to 
their  curate,  and  the  residue  to  themselves ;  also  of 
the  endowment  of  a  chapel  of  ease.  They  also 
read  a  notice  from  the  vicars-choral  signed  by 
them,  and  sealed  with  their  corporate  seal,  an- 
nouncing to  the  Rev.  S.  Meyrick  that  after  six 
months  they  should  not  require  his  services  as  their 
curate  in  the  parish  of  Lismore^  they  intending 
from  that  period  to  discharge  the  duties  by  their 
own  body.  The  evidence  on  both  sides  having 
closed,  it  was  agreed  to  discharge  the  jury  from 
finding  any  verdict  upon  the  issue  joined^  but  that 
the  whole  case  and  evidence  should  be  referred  to 
the  Court  of  Queen's  Bench,  who  were  to  enter 
a  verdict  for  the  party  who  appeared  to  them  en- 
titled, and  for  that  purpose  they  were  to  be  at  liberty 
to  draw  all  proper  inferences,  not  only  of  law,  but 
also  of  fact,  from  the  evidence,  as  a  jury  might 
have  done. 

Dr.  Gayer,  Q.Cy  and  Lawson,  argued  on  be- 
half of  the  plaintiff. 

Napier,  Q,a,  Butt,   Q.C.,  and  ElHngton,  for 
the  defendant. 

Cur.  adv.  vuit. 

June  5— Lefrot,  C.J This  case  was  dis- 
cussed last  Term  before  my  brethren,  Crampton  and 
Moore,  and  myself,  and  we  are  now  of  opinion  that 
judgment  ought  to  be  giv.^n  in  favour  of  the  de- 
fendant. The  case  involves  a  vast  amount  of  ec- 
clesiastical law  ;  and  though  I  shall  have  the  advan- 
tage of  the  learning  of  my  brother  Crampton  on 
this  subject,  who  will  follow  me  in  giving  judg- 
ment, I  think  that  I  shall  better  discharge  my  duty 
by  stating  the  grounds  of  the  judgment,  in  which 
we  all  concur.  The  question  before  us  arises.  In 
point  of  form,  in  an  action  brought  for  money  had 
and  received,  with  a  view  to  try  the  title  of  the 
plaintiff  to  a  vicar-choralsbip  of  the  Cathedral 
Church  of  Lismore.  The  grounds  of  impeaching 
that  title  are  these :  The  former  vicar  having  ac- 
cepted a  benefice  with  cure  of  souls,  is  alleged  to 
have  vaca^d  his  vicar-choralship  under  the  re- 
cent statute  against  pluralities,  because  the  vicar- 
choralship  was,  as  they  say,  a  benefice  with  cure  of 
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iouls,  and  the  s^coiHi  benefice  with  cure  of  souk 
was  euch  a  one  at  was  contemplated  by  the  late  Act. 
The  queetion»  Iherefore,  for  our  consideration 
comes  to  tbis»  whether  a  vicar-choralship  in  that 
Cathedral  is  a  benefice  with  cure  of  souls  ?  If  it 
be  so,  the  plaintiff  has  a  right  to  recover.  Un- 
qQestionably  this  is  a  new  law.  It  makes  now 
a  positive  ground  of  avoidance  what  formerly 
might  have  been  done  by  faculty.  It  therefore 
becomes  the  duty  of  the  court  to  be  well  assured 
that  the  case  to  which  we  are  called  upon  to  apply 
that  strict  rule  does  come  within  the  true  intent 
and  meaning  of  the  Act.  Reverting  to  the  ques  • 
tion  before  us,  in  order  to  ascertaiu  the  important 
fact,  whether  the  vicar-choralship  was  a  benefice 
with  cure  of  souls,  I  find,  according  to  the  defini- 
tion of  the  term  **  benefice,"  laid  down  by  Burn  in 
his  Treatise  on  Ecclesiastical  Law,  that  it  implies 
actual  cure  of  souls,  and  has  several  incidents,  the 
absence  of  which  in  the  present  case,  adverting  to 
what  we  find  upon  the  face  of  the  special  case,  fur* 
Dish,  to  my  mind,  a  perfect  negative  to  the  position 
that  this  office  can  be  regarded  in  that  light.  I  find 
it  stated  in  that  work  that  in  order  to  be  legally 
instituted  to  a  benefice,  there  are  several  particulars 
to  be  taken  into  account — presentation,  examina* 
tion,  admission,  institution,  induction. — I  Burn 
£ccl.  Law,  136.  None  of  these  things  would  ap- 
pear to  'apply  to  a  vicar-cboralsbip.  Nobody  has 
a  right  to  examine.  There  is  no  institution  or  in- 
duction ;  nor  is  there  that  which  is  imposed  upon  j 
any  other  beneficiary,  namely,  the  reading  of  his  | 
assent  and  consent.  I  might  stop  there,  but  I  : 
will  iurther  ask,  is  there  any  evidence  of  the  | 
cure  of  souls  being  attached  to  this  office?  I 
admit  that  in  the  old  records  of  this  Cathedral 
there  is  an  entry,  in  which  the  passage  occurs 
— .*</6t  mcarii  chorales  hahent  curatn  anitna- 
rttrnf"  and  that  they  do  discharge  that  duty  by  a 
curate.  It  appears  undisputably  in  evidence  that 
they  provide  stipendiary  curates  for  this  service, 
who  are  paid  by  the  body  corporate.  Tliey  are 
el^arged  with  the  duty  of  providing  for  the  cure  of 
aouls,  but  they  are  not  charged  with  the  perfor- 
mance of  that  duty  by  means  of  the  body  corporate; 
for  a  body  corporate,  though  a  spiritual  body,  can- 
not have  the  cure  of  souls  as  a  corporation,  but 
can  only  do  so  either  through  the  medium  of  a  sti- 
pendiary curate,  or  of  the  individual  members  of 
the  body*  With  regard  to  the  nature  of  that  pro- 
vision for  the  body  corporate,  the  receipt  of  which 
Is,  as  we  may  say,  the  consideration  for  the  cure  of 
souls,  DO  member  can  receive  individually  one  frac- 
tion. The  tithes,  which  have  been  allocated  to 
the  body  corporate,  are  brought  into  one  common 
fund,  and  out  of  that  a  certain  sum  is  paid  in  the 
ehapeof  a  money  payment  to  each  individual  vicar- 
choral.  The  eoclesiastical  law  recognizes  the 
having  cure  of  cure*  as  distinguished  from  the  ac- 
tual cure  of  souls ;  habUualUer  as  distinguished 
from  actualiler.  The  fact  that  the  individual  mem- 
bers of  this  body  are  in  receipt  of  a  portion  of  what 
is  paid  for  the  cure  of  souls,  while  it  obliges  th^ 
body  to  provide  for  the  cure  of  souls,  does  not  put 
any  one  of  these  individuals  in  the  position  of  hav- 
ing actual  cure  of  souls.     That  being  the  law,  it 


cannot  be  established  that  these  vicars-choral  are 
persons  having  benefices.  We  know  that  in  former 
times  it  was  by  no  means  an  uncommon  appropria  - 
tion.  to  allow  the  dean  and  chapter  to  receive  tlie 
fruits  of  livings  for  the  purpose  of  providing  for 
the  service  of  the  Cathedral  Church,  at  the  same 
time  not  neglecting  to  provide  for  the  cure  of  souls. 
The  dean  and  chapter  thereby  became  those  who 
^*hfibent  curam  animarum,*'  being  bound  to  provide 
therefor.  One  of  the  objects  for  which  the  appro- 
priation was  made  was  to  provide  for  the  service 
of  the  church,  and  so  we  find  the  dean  and  chapter 
obliged  to  provide  in  part  for  these  services. 
And  similar  was  the  origin  and  nature  of  the 
vicars- choral.  We  find  by  the  evidence  that  they 
had  certain  cathedral  duties  to  discharge — namely, 
to  read  prayers,  singing  in  the  choir,  &c.  They 
were,  in  fact,  to  perform  certain  of  the  cathedral 
duties,  and  the  dean  and  chapter  the  rest.  They 
should  necessarily  appropriate  to  the  due  perfor- 
mance of  those  duties  a  portion  of  those  funds 
which  had  been  appropriated  to  the  body  corporate. 
This  would  seem  to  give  .a  reasonable  solution  to 
the  inquiry,  as  to  what  was  the  nature  of  the  office 
of  these  vicars  •choral.  Their  office  was  to  discliarge 
certain  cathedral  duties,  for  which  they  received 
a  certain  portion  of  the  tithes  of  the  parish,  and  to 
that  intent  they  were  bound,  as  a  corporate  body, 
to  see  after  the  cure  of  souls.  I  may  add  that,  not- 
withstanding the  amplest  search  that  could  be  made, 
no  instance  has  transpired  in  which  the  vicar-cho« 
raldhip  has  been  treated  as  a  benefice  requiring 
actual  cure  of  souls.  Twenty-six  cases  have  been 
discovered  in  which  vicars-clioral  have  held  second 
benefices,  but  no  case  in  which  they  appear  to  have 
taken  out  a  faculty  for  holding  a  single  additional 
benefice.  Therefore,  my  opinion  is  that  judgment 
should  be  given  in  favour  of  the  defendant. 

Cbampton  J. — I  concur  with  my  Lord  Chief 
Justice  in  thinking  that  the  defendant  here  is  entitled 
to  judgment.  But  there  is  one  matter  which  he 
has  stated  in  which  I  cannot  concur — namely,  in  that 
relating  to  my  superior  knowledge  of  this  branch  of 
the  law,  but  this  knowledge,  on  the  contrary,  is 
equally  distributed  among  the  members  of  the 
court.  The  question  which  has  arisen  here  is  one 
of  very  great  importance,  and  I  may  further  pre- 
mise that  it  is  a  novel  one.  It  is  an  action  in  the 
form  of  one  for  money  had  and  received,  and,  as 
already  stated  by  my  Lord  Chief  Justice,  has  been 
brought  for  the  purpose  of  trying  the  validity  of 
a  claim  on  the  part  of  the  plaintiff  to  the  office  of 
vicar- choral  of  the  Cathedral  Church  of  Lismore. 
The  defendant,  the  Rev.  Mr.  Woods,  was,  and 
claims  still  to  be,  a  vicar-choral  of  that  cathedral, 
notwithstanding  that  he  bad  accepted  the  living  of 
Lisnegane,  and  was  instituted  and  inducted  therein 
in  regular  course,  that  being  a  living  with  cure  of 
souls.  The  plaintifi,  the  Rev.  Mr.  Shaw,  upon 
the  supposition  that  the  defendant,  by  accepting 
the  benefice  of  Lisnegane,  vacated  his  office  cS 
vicar-choral,  was  appointed  in  the  place  of  the  de- 
fendant. I  need  not  consider  the  circumstances 
under  which  the  present  action  has  been  brought, 
for  the  case  comes  to  the  court  out  of  Chancery  for 
the  determination  of  an  important  legal  question. 
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All  tnere  matters  of  form  are  out  of  the  case,  the 
single  question  being  whether  the  defendant,  by 
accepting  a  benefice  with  cure  of  souls,  vacated  his 
former  place,  and  that  question  resolves  itself  into 
this,  whether  a  vicar-choralship  is  a  beneBce  with 
cure  of  souls.  If  so,  the  plaintiff  is  entitled  to  suc- 
ceed ;  if  not,  the  defendant.  By  the  agreement  of 
the  parties  at  the  time,  the  court  has  been  placed  in 
a  novel  position,  inasmuch  as  the  jury  was  dis- 
charged from  giving  a  verdict,  and  the  questions 
both  of  law  and  of  fact  have  been  left  to  this 
court,  who  are  to  act  both  as  judge  and  jury  in  the 
case.  The  material  facts  are  these.  Lismore  is  a 
bishopric  annexed  from  ancient  times  to  the  see  of 
Waterford.  It  has  a  cathedral  and  a  d^an  and 
chapter.  The  cathedral  church  is  also  the  parish 
church  of  Lismore,  within  which  it  is  situate.  It 
'  appears  that  there  are  five  vicars-choral  belonging 
to  this  cathedral.  They  are  a  corporation,  having 
a  common  seal,  and  are  possessed  of  considerable 
property  in  tithes,  as  a  corporation.  These  are 
generally  all  clergymen,  and  discharge  all  the  pa- 
rish duties,  either  ,by  one  of  themselves,  or  by  a 
curate  appointed  and  paid  by  themselves.  One 
such,  either  vicar  or  curate,  always  performs  divine 
service  in  the  cathedral,  but  the  dean  and  chapter 
provide  a  preacher.  The  churchyard  and  burial 
fees*  belong  to  the  vicars^choral,  except  for  burials 
withiu  the  cathedral,  which  belong  to  the  dean  and 
chapter.  The  tithes  of  the  parish  of  Lismore  and 
of  Mocollop,  which  is  joined  therewith,  are  divided 
between  the  dean  and  chapter  and  vicars* choral, 
not  in  equal  or  certain  proportions.  In  a  popular, 
though  not  strictly  legal  sense,  we  may  say  that 
the  rectorial  tithes  belong  to  the  dean  and  chapter, 
and  the  vicarial  tithes  belong  to  the  vicars-choral. 
"We  must  not  be  misled  by  the  name  vicars,  given 
to  these  vicars-oAora/,  so  as  to  lead  us  to  suppose 
that  by  their  constitution  they  are  vicars  of  the 
parish  of  Lismore.  They  are  merely  officers  of 
the  cathedral,  and  singing  vicars  of  the  cathedral, 
and  not  of  the  parish.  They  have  always  employed 
a  curate  to  do  parochial  duties,  who  is  a  stipendiary 
curate,  licensed  by  the  bishop,  and  to  whom  the  mar- 
riage licenses  are  addressed.  The  vicars  choral 
are  appointed  by  the  dean ;  they  are  neither  insti- 
tuted nor  inducted,  but  installed  into  their  office. 
They  pay  no  initiation  fees ;  they  don't  read  their 
assent  and  consent,  as  parsons  are  required  to  do. 
They  only  take  the  oath  of  canonical  obedience  to 
the  dean,  who  is  a  quasi  bishop.  It  appears  that 
there  are  two  auxiliary  parish  churches  in  the  pa- 
rish of  Lismore,  Mocollop,  and  Cappoquin ;  tiiat 
the  dean  and  chapter  appoint  to  the  curacy  of  Mo- 
collop, and  the  vicars-choral  to  that  of  Cappoquin. 
It  likewise  appears  that  the  vicars-choral  have  the 
cure  of  souls  within  the  parish  of  Lismore ;  and 
that  in  1726  one  of  them.  Dr.  Barton,  was  a  lay- 
man, but  this  is  the  only  instance  of  the  appoint- 
ment of  a  lay  vicar-choral.  They  are  subject  to 
the  ordinary  visitation  of  the  dean  ;  and  by  order 
of  the  dean  and  chapter  they  are  compelled  to  pay 
a  certain  salary  to  their  stipendiary  curate  at  Lis- 
more. So  much  for  the  rights,  duties,  and  consti- 
tution of  vicars-choral.  There  is  no  instance  of 
any  of  tliem  having  required  a  faculty  before  the 


late  Act,  for  holding  together  a  vicar- chorakbip  and 
a  benefice  with  cure  of  souls,  but  there  are  serenil 
instances  of  faculties  for  the  holding  of  two 
benefices.  By  the  IS  &  14  Vic  c  98,  a.  7,  it 
is  now  enacted — <<  If  any  spiritual  person,  holding 
any  benefice  or  benefices,  shall  accept  any  other 
benefice,  and  shall  be  admitted,  tfistitated,  or  li- 
censed  thereto,  contrary  to  the  provisions  of  this 
Act,  every  such  benefice  or  benefices  which  he  bad 
previously  held  shall  become  ipso  facto  void,  a«  if 
be  bad  died  or  resigned  the  same."  Previooa  to 
the  passing  of  that  statute,  the  ecelesiaatieal  law  of 
Ireland  stood  thus :  The  acceptance  of  a  aecood 
benefice  with  cure  of  souls,  unless  the  bolder  of  the 
living  had  a  fsculty  from  the  Primate,  vacated  the 
former  benefice.  In  England,  by  the  Statute 
of  Pluralities,  which  did  not  extend  to  Ireland* 
the  law  was  somewhat  different — Browne's  Eccle- 
siastical Law,  120.  It  is  plain  that  if  the  office  of 
vicar-choral  at  Lismore  were  a  benefice^  a  faculty 
would  formerly  have  been  necessary,  and  the  accept- 
ance of  the  living  of  Lisnegane  without  s  faoulty 
would  have  vacated  it  ipsofaeto»  In  1851  the  Rev* 
Mr.Woods  was  instituted  and  inducted  into  the  parish 
of  Lisnegane,  which  is  a  benefice  with  cure  of  souls, 
and  Mr.  Shaw  was  installed  into  the  office  of  vicar- 
choral.  The  question  for  us  is,  whether  the  place  or 
office  of  vicar-choral  of  the  Cathedral  of  Lismore 
is  a  benefice  with  cure  of  souls  or  not.  We  have 
no  evidence  of  the  original  constitution  of  the 
vicars-choral  of  Lismore — no  charter,  endowment, 
nor  act  of  appropriation  has  been  shown  to  us,  and 
we  can  only  arrive  at  a  conclusion  on  the  subject 
by  looking  at  the  acu,  privileges,  and  duties  of  the 
body,  so  far  as  they  have  been  brought  before  us  in 
evidence.  I  may  here  refer  to  the  description  of 
the  body  as  given  by  Dr.  Cotton  in  his  Fasti  Ec- 
clesiae  Hibernicae,  p.  206»  where  be  says — *^  U»* 
moi^  VicarS' Choral — There  are  four  vicars-choral 
belonging  to  this  cathedral  It  is  believed  that 
they  were  instituted  by  Bishop  Griffin  Christopher, 
who  filled  the  see  from  the  year  1223  to  1246. 
Like  those  of  Cashel  and  other  cathedrals,  they 
possess  a  common  seal.  In  their  corporate  capa- 
city they  have  cure  of  souls  in  the  parishes  of  Lis- 
more and  Mocollop,  which  contains  two  other 
churches  besides  the  cathedral.  The  archbishop's 
triennial  visitation-book  of  1780  has  this  note: 
*  Constitution  to  read  prayers  week  about  in  the 
cathedral.  The  dean  appoints  the  five^*  I  bava 
not  been  able  to  discover  the  names  of  any  very 
early  deans.**  Now,  the  first  important  fact  in 
evidence  is  that  the  vicars-choral  of  Lismore  are 
an  ancient  corporation,  and  that  they  have  a  consi- 
derable property  in  tithes.  The  thought  suggesta 
itself  to  the  mind,  that  if  this  property  be  vebted  in 
them  as  a  corporation,  the  duties  cast  upon  them  • 
by  the  ecclesiastical  law  are  cast  upon  them  as  a 
corporation.  They  have  the  vicarial  tithes  of  Lis- 
more, and  it  is  plain  that  these  are  vested  in  them 
as  a  corporation  only.  The  next  important  fact  is 
that  upon  them  devolves  the  cure  of  souls  within 
the  whole  parish  of  Lismore.  From  that  and  the 
rest  of  the  evidence  we  may  infer,  that  they  ar^  not 
a  lay  body  corporate,  but  a  spiritual  corporation. 
If  they  were  a  lay  corporation,   the  cure  of  sqoW 
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woald  not  be  in  thetn,  which  coofessedly  it  is.  I 
hold  them  to  be  a  spiritual  corporation ;  and  al- 
though the  alleged  existence  of  a  lay  vicar  at  one 
period  might  raise  a  contrary  impression,  yet  there 
having  been  but  one  instance  of  that  anomaly,  we 
may  conclude  either  that  that  fact  is  erron^us,  or 
that  the  irregularity  was  removed  by  the  ordination 
of  Dr.  Barton,  or  by  the  substitution  of  some  other 
person  in  his  stead.  The  only  satisfactory  solution 
appears  to  me  to  be  that  the  rectory  and  rectorial 
tithes  of  Lismore  became  vested  in  the  dean  and 
chapter,  and  the  vicarage  of  Lismore,  with  the  vi- 
carial tithes,  became  vested  in  the  vicar-choral ; 
that  the  patronage  of  MocoUop  is  thus  vested  in 
the  dean  and  chapter,  and  that  the  vicarage  of 
Lismore,  with  the  vicarial  tithes  and  patronage  of 
Cappoquin,  are  vested  in  the  vicars-choral,  but  not 
in  individual  vicars  of  Lismore ;  and  that  such  an 
annexation  might  have  been  made  in  ancient  times 
with  the  consent  of  the  Crown,  the  patron,  and  the 
bishop,  or  even  without  the  consent  of  the  latter, 
if  ratified  by  the  Pope.  But  it  is  plain  that  the 
existing  tithes  and  vicarage  could  only  have  been 
made  over  to  this  body  in  their  corporate  capacity. 
— 4  Bum's  Eccl.  Law,  (Vicars),  p.  12.  They 
thereby  have  the  cure  of  souls,  and  the  tithe  of  the 
parish  in  perpetuity  to  themselves  and  their  suc- 
cessors, and  discharge  their  ministerial  duties  either 
by  the  members  of  the  body  or  their  curate.  I 
may  here  also  refer  to  the  case  of  Grendon  v.  The 
Bishop  of  Lincoint  (Plowden,  497  g»  500  a),  where 
it  is  said,  **  for  he  to  whom  the  appropriation  is 
made  is  incumbent,  and  as  complete  a  one  as  any 
other  should  be,  who  came  in  by  presentation,  in- 
stitution, and  induction.**  Now,  when  appropria- 
tion has  been  made  to  a  body  corporate,  presenta- 
tion, &c.,  are  unnecessary  as  regards  the  new  mem- 
bers, for  after  the  preferment  is  once  vested  in  that 
body,  they  hold  it  in  perpetuity,  and  the  change  of 
Its  members  does  not  make  it  necessary  that 
there  should  be  any  new  investiture.  Plowden 
goes  on  to  say,  *^  there  cannot  be  two  incumbents 
at  one  and  the  same  time."  Therefore,  assuming 
that  the  vicarage  of  Lismore,  with  the  tithes,  be- 
came at  one  time  appropriated  to  the  vicars- choral, 
as  we  must  assume  from  the  circumstances  of  the 
case,  it  follows  that  the  vicars- choral  became  pos- 
sessed of  that  vicarage,  as  well  as  the  tithes  in 
their  corporate  eapacity.  That  is  strictly  in  ac- 
cordance with  Cotton's  statement  in  his  Fasti,  p. 
206.  Counsel  for  the  plaiotifi^  has  suggested  that 
vicars-choral  for  the  time  being,  being  spiritual 
persons,  a  grant  might  be  presumed  to  have  been 
made  to  them  of  the  vicarial  tithes  in  considera- 
tion of  their  taking  on  themselves  the  duties  of  the 
parish.  That  is  a  legal  impossibility,  for  such  an 
endowment,  according  to  the  course  of  the  canon 
law,  could  not  be  maintained.  Mr.  Napier  referred 
to  the  work  of  an  old  canonist  named  Barbosa  (*2 
part,  8),  in  which  occurs  the  following  passage : 
**JSt  quando  aliqui  canonici  hebdomadem  habent 
curam  animarum  talis  cura  non  remanet  penes  ipsos 
vel  singulos  canonicos  sed penes  coliegium*'  With 
this  agrees  our  own  ecclesiastical  law. — Grendon  v. 
The  Bishftp  rf  lAneolnf  (Plow.  501.)  According 
to  these  authorities,  the  cure  of  souls,  belonging  to 
the  incumbent,   may   not   vest   in   the   individual 


members  of  the  college  or  corporation,  but  in  the 
college  collectively,  and  it  shall  form  but  one  in- 
cumbent ;   whereas  the  argument  of  counsel  for 
the  plaintiff  is  that  there  should  be  five  incum- 
bents.     The  ecclesiastical  law  agrees  with   this 
proposition  of  the  canon  law.     But  I  should  say, 
besides,  that  the  term  **  endowment**  is  quite  in* 
applicable   to   such  a   state  of  things — Gibson's 
Codex,  719.     An  "endowment**  properly  means  a 
grant  of  lands,  &c ,  to  spiritual  persons  to  enable 
them  to  discharge  their  functions ;  appropriation, 
on  the  other  hand,  is  the  term   which  denotes  the 
annexation  of  the  parsonage  to  a  spiritual  person. 
But  in  either  case  these  should  be  made  to  a  cor- 
poration either  sole  or  aggregate,  and  not  to  indi- 
viduals not  themselves  a  corporation.     A  distinc- 
tion has  been  attempted  to  be  taken  between  the 
different  kinds  of  appropriation — one  kind  in  tem- 
porals only,  which  is  to  a  corporate  body,  not 
spiritual,  and  that  in  uiroque  jure  both  in  tempo- 
rals and  spirituals.     Now,  we  must   presume  an 
appropriation  in  the  case,  not  merely  an  endow* 
ment,  and  as  that  includes  an  actual  cure  of  souls, 
we  may   take  it  to   have  been  ^ad  mensam  in 
utrogvejure.     That  would  account  for  all  the  cir- 
cumstances we  find  here.     Thus  the  vicars-choral 
were  bound  to  discharge  the  parochial  duties  either 
in  rotation  themselves,  or,  as  they  have  done  here^ 
by  a  stipendiary  curate,  who  would  not  be  a  per« 
petual  curate ;  and  so  here  they  might  have  done 
duty  either  by  themselves  as  hebdomedals  or  by  a 
stipendiary  curate.     Therefore  it  follows  that  the 
corporation  of  vicars  choral  is  a  corporation  with 
cure  of  souls,  and  that  each  vicar  is  entitled  to  a 
share  of  the  produce,  not  to  the  tithes  themselves, 
but  to  an  individual  portion  thereof.     His  office  is 
not,  therefore  a  benefice  with  cure  of  souls.     The 
corporation  is  the  only  incumbent.     This  case  has 
been  compared  to  that  of  the  rectory  of  St.  Giles*s, 
where  there  are  two  rectors  of  the  one  parish.    All 
that  I  shall  say  with  respect  to  that  is,  that  it  ap- 
pears to  be  contrary  to  the  general  rule,  which  is  that 
there  is  but  one  parson  to  each  church  ;  but  between 
such  exceptional  cases  and  the  present  there  is  this 
material  difference,  that  each  of  these  rectors  of  St. 
Giles's  is  a  corporation   in   himself.      Here  the 
vicars  are  in  themselves  only  natural  persons.  The 
law  requires  the  incumbency  to  be  vested  in  a  per- 
son or  body,  which  shall  have  perpetual  succession. 
The  vicars-choral  do  not  pay  visitation  fees  ;  they 
are  not  subject  to  institution,  &c. ;  they  do  not  read 
their  assent  and  consent ;  and  they  do  not  take  the 
usual  oaths.     But  I  may  also  observe  that  counsel 
for  the  plaintiff  also  attempted  to  make  out  their 
case  upon  the  ground  that  the  vicarage  was  dona- 
tive.    There  is  no  evidence  of  that,  but  if  there  was 
it  would  not  help  them  ;  for  in  that  case  the  dona- 
tees  should  read  their  assent  and  consent,  and  go 
through  all  other  formalities  except  presentation, 
institution,  and  induction.     In  fact  all  the  ceremo- 
nies, except  those  which  other  parsons  must  go 
through,  the  donatee  must  go  through.     For  these 
reasons,  I  am  clearly  of  opinion  that  the  defend- 
ant's post  of  vicar-choral  was  not  avoided,  and  that 
judgment  should  be  given  in  his  favour. 
PsBBiN  and  MooRB,  J.  J^  concurred. 

Judgment  Jbr  defendant. 
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[Reported  by  Johv  Norwood,  Esq.,  BarrUter^t-Law.] 

Easter  Term,  1855. 

Coram  Richards  and  Gbesnk,  B.B. 

MuRPHT  V.  Agah. — May  I. 

MMeicripiion  in  in$olvent*s  schedule — Discharge 
^Insolvent  debtors-^  Sf  4  Vic.  c.  107,  ss.  57, 
61,  82,  84,  [Ireland.;\ 

The  defendant  to  an  action,  by  writ  of  revivor,  to 
fevive  a  Judgment  obtained  by  plaintiff^  against 
the  defendant  in  the  penal  sum  o/'£182,  and  upon 
which  the  sum  of  £61  was  claimed  to  be  due^ 
pleaded  a  discharge  pursuant  to  the  Insolvent 
Act ;  and  in  his  schedule  were  set  down  t!ie  fol* 
louring  items  :  "iVo.  4,  Z.  IT,  ^^plaintiff,"]  Kil- 
carrig,  Borris,  Gore's- bridge,  £13,  tulmittedy 
1840 ;  balance  of  my  bond  Jot  £90  paid  by  me  to 
said  M.  in  1840.  No.  20,  L.  JT,  Iplaintiff,^ 
Bagnalstown^  £1,  admitted,  1840,  due  for  an 
horsed  It  was  proved  that  Kilcaniy — whsi'e 
plaintiff'  resided  many  years  previous  to  1840— 
forms  a  suburb  of,  and  is  close  to,  Bagnalstown, 
which  is  the  plaintij^s  post-town,  (in  Co.Carlow,) 
Borris  and  Gon^s- bridge  being  also  post-towns  ! 
in  the  same  county,  and,  by  some  miles,  distant 
from  Kilcarrig,  The  plaintiff  stated  that  he  ; 
never  received  any  notice,  nor  even  heard,  of  the 
filing  of  the  defendants  petition  or  of  his  discharge  , 
until  two  years  afler  it  had  occurred,  attd  pro^  ; 
duced  in  evidence  an  attested  copy  of  the  judg^  \ 
ment,  in  which  he  is  described  as  ^  Bagnalstown. 
It  did  not  appear  that  plaintiff  had  instituted  any 
proceedings  from  1847  down  to  1855,  to  recover 
the  balance  due  of  the  judgment  debt.  The  Judge 
left  it  to  the  Jury  to  say,  "  whether,  according  to 
the  circumstances,  a  sufficiently  true  and  full  des- 
cription  of  the  debt,  and  of  the  creditor  and  of 
his  residence,  had  been  given  in  the  schedule."  A 
new  tibial  was  now  granted  by  the  court ;  Bich^ 
ards,  B.y  although  he  was  of  opinion  that  the  case 
had  been  properly  left  to  thejwy,  and  that  there 
had  been  no  misdirettion,  holding  that  the  trial 
had  was  unsatisfactory,  and  that  the  case,  un^ 
der  the  circumstances,  required  re-investigation, 
Greene,  B.,  concurred  in  the  reasons  which  influ- 
enced Richards,  B.,  to  grant  a  new  trial,  but  held 
that  the  qtiestion  hckd  not  been  properly  submitted 
to  thejuty,  and  that  the  description  in  the  schedule 
was  insufficient. 

O'Hagan,  Q.C.,  of  coaDsel  for  plaint  iff,  bad  ob- 
tained a  conditional  order  that  the  verdict  had  for 
the  defendant  at  the  last  assizes  of  the  county  of  the 
town  of  Drogheda,  be  set  aside,  and  a  verdict  entered 
for  th«  plaintiff,  pursuant  to  the  leave  reserved  at 
the  trial,  or  that  a  new  trial  be  had  on  the  grounds 
of  the  misdirection  of  the  learned  judge^  and  that 
the  verdict  was  against  evidence  and  the  weight  oi 
evidence. 

Samuel  Ferguson  and  John  A.  Byrne,  for  de- 
fendant, now  showed  cause  against  the  conditional 
order. — From  the  judge's  report  and  the  certificate 
of  counsel  it  appeared  that  the  action  was  brought 


by  writ  of  revivor  issued  the  12th  of  January, 
1855,  to  revive  a  judgment  obtained  by  the  plain- 
tiff in  the  Court  of  Exchequer,  on  the  19tb  Nov., 
1840,  against  the  defendant,  in  the  penal  sum  of 
£182,  and  upon  which  the  sum  of  £61  waa,  by  the 
writ  of  revivor,  claimed  to  be  due.  The  defendant 
pldaded  that  be  was,  afler  the  obtaining  of  the  judg* 
ment,  by  an  order  of  the  Insolvent  Court,  dated  Snl 
April,  1847,  pursuant  to  the  Insolvent  Act,  dis** 
charged  of  and  from  the  said  judgment-debt  and 
cause  of  action  in  the  writ  of  revivor  mentioned. 
The  issues  for  the  jury  were,  1st,  whether  the  de- 
fendant was  duly  discharged  according  to  the  Act 
of  Parliament,  from  the  said  judgment-debt;  and» 
2nd,  whether  the  said  order  and  discharge  remained 
in  full  force?  The  learned  judge  (Moore,  J.)  who 
tried  the  case,  considered  that  the  affirmative  of  the 
issue  lay  with  the  defendent,  and  counsel,  on  his 
behalf,  handed  in  the  petition  to  the  Insolvent 
Court,  dated  March  6th,  1847,  with  the  schedule 
thereto ;  the  vesting  order,  dated  8th  March,  1847 ; 
the  order  for  the  defendant's  discharge  and  adjudi- 
cation order,  dated  3rd  April,  1847.  In  the  sche- 
dule were  set  down  the  following  creditors,  thue 
described :  <*  No.  4.  Luke  Murphy,  Kilcarrig, 
Borris,  Gore's-bridge,  £13 — admitted — 1840;  ba- 
lance  of  my  bond  for  £90  paid  by  me  to  said 
Murphy  in  1840.  No.  20.  Luke  Murphy,  Bag- 
nalstown, £1 — admitted — 1840;  due  for  a  horse." 
The  defendant  was  examined  in  person,  and  ad- 
mitted the  giving  of  the  bond  for  £90,  and  the  exe- 
cution of  the  warrant  to  confess  judgment  thereoo 
to  the  plaintiff,  who  had,  ptoprio  manu,  filled  up 
the  bond.  He  further  stated  that  he  never  owed  the 
plaintiff  any  debt  save  that  in  the  bond,  and  £1  for 
a  horse,  for  which  latter  sum  be  had  been  processed ; 
that  he  considered,  in  March,  1847,  there  was  only 
due  on  foot  of  the  bond  a  sum  of  £13,  and  that  he 
thought  and  believed  that  he  had  fully  and  truly 
described  in  the  schedule  the  plaintiff  both  by  name 
and  residence,  and  that  the  sum  of  £13  was,  to  the 
best  of  his  belief,  also  a  bonajide  statement  of  the 
amount  then  due,  and  that  the  description  of  the 
plaintiff's  residence  as  of  **  Kilcarrig,  Borris,  Gore's- 
bridge,"  was  a  true  description.  He  stated  that  a 
few  days  after  his  discharge  he  had  met  the  plaintiff 
who  said,  **  Well,  you  have  got  your  discliarge  ;" 
and  also  **  that  he  was  a  judgment  creditor,  and  that 
the  discharge  did  not  affect  him  ;  that  he  would  not 
have  opposed  him,  as  he  knew  that  the  defeodaut 
was  a  perfect  insolvent,  -nor  would  he  (plaintiff) 
resort  to  the  farm  then  held  by  defendant.'*  The 
process  for  the  £1  occurred  two  or  three  years  af- 
terwards. He  also  deposed  that  the  residence, 
**  Kilcarrig,  Borris,  Gore's-bridge,*'  was  inserted  by 
the  professional  man  he  employed ;  that  **  Kil- 
carrig*' forms  a  part  of  and  is  close  to  Bagnalstown, 
which  is  a  post-town ;  that  **  Borris"  and  *'  Gore'e- 
bridge"  are  both  post-towns  in  County  Carlow,  and 
are  distant  from  Kilcarrig  about  three  or  four 
miles,  Gore's-bridge  being  the  head  post -town ; 
that  plaintiff  was,  and  is,  perfectly  well  known  i^ 
Gore's-bridge,  but  he  (defendant)  could  not  tell  why 
the  plaintiff'  was  differently  described  in  the  two 
different  parts  of  the  schedule*  The  plaintiff  beiqg 
examined,  deposed  that  he  had  never  received  aoy 
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notice^  by  letter  or  otherwise,  of  the  defendant's 
application  to  be  discharged,  or  ever  even  heard 
of  the  filing  of  his  petition,  or  of  his  discharge, 
until  about  two  years  subsequent  to  that  event, 
when  he  processed  the  defendant  for  £1  before  the 
Assistant  Barrister  in  Bagnalstown,  upon  which 
occasion  the  schedule  was,  for  the  first  time  to  him, 
produced ;  that  he  (plaintiff}  lived  in  Kilcarrig, 
and  had  resided  there  for  many  years  previous  to 
1840 ;  Bagnalstown,  near  Kilcarrig,  is  his  post-town ; 
that  he  never  received  a  letter  directed  to  him  at 
Gore's- bridge;  that  Borris  and  GoreVbridge  are 
both  five  miles  from  Bagnalstown.  Witness  also 
denied  the  conversation  alleged  by  defendant  to 
have  taken  place;  the  plaintiff  also  gave  in  evi- 
dence an  attested  copy  of  the  judgment,  in  which 
he  was  described  as  of  Bagnalstown.  It  being  ad- 
mitted that  Bagnalstown  was  the  post-town  of  the 
plaintiff,  the  learned  judge  asked  the  jury  "  whether 
in  their  opinion,  according  to  the  circumstances  in 
evidence,  a  sufficiently  true  and  full  description  of 
the  debt,  and  of  the  creditor  and  of  his  residence, 
had  been  given  in  the  schedule  annexed  to  the  peti- 
tion ?"  To  this  the  jury,  after  consideration,  re- 
turned an  answer  in  the  affirmative,  and  the  judge 
thereupon  directed  a  verdict  for  the  defendant. 
Counsel  for  the  plaintiff  at  the  trial  submitted  that 
the  learned  judge  should  tell  the  jury,  1st,  that 
defendant  was  not  discharged  by  the  order  of  the 
Insolvent  Court  from  the  judgment-debt  and  cause 
of  action;  2nd,  that  (he  said  order  did  not  pre- 
vent the  said  judgment  from  affecting  the  property 
of  the  defendant,  the  plaintiff  never  having  elected 
to  take  under  such  order  in  respect  of  the  debt 
secured  by  the  said  judgment,;  3rd,  that  the  descrip- 
tion in  No.  4  of  schedule  was  not  a  full  description 
of  the  plaintiff;  and,  4th,  that  the  said  description 
was  not  such  as  it  ought  to  have  been  under  the 
provisions  of  3  &  4  Vic.  c.  107,  s,  57,*  and  that 
defendant  was  not  discharged  from  the  judgment- 
debt. 

The  conditional  order  in  this  case  has  been  ob- 
tained upon  two  grounds — 1st,  the  misdirection  of 
the  learned  judge.;  2nd,  that  the  verdict  was  had 
against  the  weight  of  evidence.  As  to  the  first 
ground)  assuming  the  insolvent's  schedule  to  have 
contained  a  sufficient  description  of  the  plaintiff, 
bis  debt  and  residence,  the  direction  of  the  learned 
judge  was  strictly  right.  It  was  said,  at  the  trial, 
that  the  plaintifi^s  object  was  to  establish  his  right 
to  issue  execution  against  the  land  of  the  defendant, 
but  if  so»  there  was  a  course  open  to  him  which  he 
forbore  to  pursue— /^atofon  atnd  another  v.  Binds^ 
(Hud.  &  Br.  599.)  The  pleadings,  however,  dis- 
close that  the  question  in  the  suit  was  not  as  to  the 


*  *the  3  &  4  Vio.  0.  107,  «  An  Act  to  continue  and  amend 
the  laws  for  the  relief  of  iusolvent  debtors  in  Ireland."  Sec. 
67  enacts,  that  after  order  the  prisoner  shall  deliver  in  a  sche- 
dule, containing  inter  mUa,  **  a  ftiU  and  true  deserlptioa  of  all 
debta  due  or  growing  due  from  euch  prisoner,  and  of  all  and 
every  person  to  whom  such  prisoner  shall  be  indebted,  or  who, 
to  his  knowledge  or  belief,  shall  claim  to  be  his  creditors, 
together  with  the  nature  and  amount  of  such  debts  fCnd 
claims  respectively,"  distinguishing  such  debts,  &c.,  as  are 
disputed,  and  also  those  which  are  not  disputed,  and  the 
names  and  pkices  of  abode  of  the  several  persons,  &o.  &c. 


plaintiff^s  right  to  issue  execution  of  any  particular 
species,  but  his  right  to  execution  generally,  and,  if 
the  defendant  has  shown  that  he  was  disentitled  to 
some  species  of  execution,  the  verdict  was  right. 
No  question  arises  as  to  the  evidence  of  service 
of  notice   upon  the  defendant.      To  effect   such 
service  was  the  duty  of  the  Insolvent  Court,  and 
this  court  will  presume  that  all  things  were  there 
rightly  done.      The  question  of  sufficiency  of  de- 
scription of  the  plaintifi^s  residence  in  the  schedule 
was   for  the  jury.      "  What  is  in   writing,"  Mr. 
Baron  Parke   has   said,  **  is  for   the  judge,"  but 
where  a  matter  is  to  be  ascertained  not  merely  from 
writing,   but  also  from    extrinsic    circumstances, 
provable  by  oral  testimony,  the  whole  is  for  the 
jury.     The  Insolvent  Act  requires  a  full  and  fair 
description,  and  nothing  is  better  settled  than  that 
all  questions  of  fairness  and  unfairness  are  for  the 
jury.   Frampton  v.  Champneys^  (2  £.  Jar.  699)  is 
expressly  in  point ;  and,  though  a  Nisi  Prius  de- 
cision, has  frequently  been  recognized,  and  is  now 
unquestioned.     And  in  the  cases  which  may  be 
cited  at  the  other  side,  as  conflicting  with  it,  it  will 
be  found  that  the  courts  held,  not  that  the  effect 
of  the  evidence  as  to  this  point  was  for  thera,  but 
that  in  those  cases  there  was  no  evidence  to  go  to 
the  jury  ;  for  instance,  Symon$  v.  May^  (6  £x. 
707).*      The    direction    of   the    learned   judge^ 
therefore,  was  right.     As  to  the  second  ground,  the 
description  of  the  residence  of  the  plaintiff  was  full 
and    true  —  **  Kilcarrig,    Borris,    Gore's- bridge.'* 
Kilcarrig  is  near  Bagnalstown,  and  was  his  resi- 
dence.    It  is  distant  from  Borris  and  Gore's- bridge 
not  more  than  three  miles.     The  plaintiff  was  the 
only  man  of  the  name  resident  at  Kilcarrig^  he 
was  well  known  at  Gore's  Bridge  and  Borris ;  and 
the  inference  which  was  for  the  jury  is  strong,  that 
the  postmaster  of  Gore's-bridge,   the  head  post- 
town,  would  cause  a  letter  with  a  direction  follow* 
ing  the  description  in  the  schedule  to  reach  the 
plaintiff.     Further,  there  was  evidence  warranting 
the  inference,  that  in  fact  the  notice  was  served 
upon  the  plaintiff,  from  the  conversation  between  the 
parties  in  the  street  of  Bagnalstown.     If  the  notice 
were  actually  served,  was  not  that  a  circumstance 
fairly  calculated  to  influence  the  verdict  ?     With 
that  verdict  the  learned  judge  has  expressed  no 
dissatisfaction,  and  it  is  unnecessary  to  cite  cases  to 
show  how  slow  the  courts  are  to  exercise  this  juris* 
diction.  For  these  reasons,  the  cause  shown  stiould 
be  allowed. 

Thomas  O'Bagan,  Q.Cf  with  him  J.  Kernan^ 
contra. — The  case  turns  on  the  construction  of  the 
3  &  4  Vic.  c.  107,  s.  57,  the  last  Insolvent  Act. 
There  ought  to  be  a  full  and  true  description  given 
in  the  schedule,  inasmuch  as  the  due  service 
depends  upon  the  accuracy  of  the  description. 
Although  the  84thf  section  does  not  apply  to  mis- 

*  This  case  arose  on  the  construction  of  1 1  &  12  Vic.  c. 
21,  ss.  5,  6,  (**  Insolvent  Debtors  Act  for  India,")  whereia 
sec.  6  corresponds  with  sec  57  of  3  &  4  Vic.  c.  107. 

t  Sec.  64  enacts,  that  where  there  is  an  error  in  tt^e 
amouot  of  a  debt  or  claim  due  from  such  prisoner,  and  spe- 
cified in  the  schedule  without  any  culpable  negligence  or 
fraud  or  evil  intention  on  the  part  of  such  prisoner,  the 
pr  isoner  is  to  be  entitled  to  the  benefit  and  protection  of 
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description  of  resideDce  or  name,  yet  it  explains 
the  section  under  consideration.  [^AichartU^  B. — 
The  571  h  section  of  the  Irish  Act  agrees,  I  think, 
with  the  69th  of  the  corresponding  English  Act]* 
There  was  a  4nistake  in  the  present  case  both  as  to 
the  amount  of  the  debt  and  the  residence.  The 
service  by  the  Insolvent  Court  does  not,  substan- 
tially,  matter,  if  the  court  be,  as  here,  misled  by  the 
misdescription.  The  8th  rule  or  order  of  the  In- 
solvent Court  shows  that  the  court  does  not,  by  its 
officers,  transmit  the  uotices.  [Richard^y  B. — How 
does  the  Act  direct  the  service  to  be  made  ?  J, 
Byrne, — The  Glstf  section  provides  for  that. 
Hichatds,  B, — Was  there  proof  of  notice  or  of 
posting,  tlirough  the  post-office>  of  any  notice  or 
letter?  Was  there  any  evidence  of  an  affidavit  of 
service  being  filed  ?]  No,  my  lord.  [The  issue 
directly  throws  the  onus  on  the  defendant  to  show 
that  all  requisites  prescribed  by  the  Act  were  com- 
plied with,  for  it  opens  up  the  question  whether  he 
was  rightly  discharged  or  not.  If  there  were  evi- 
dence to  show  tliat  the  notice  was  posted  or  served, 
I  would  be  indisposed  to  grant  a  new  trial.] 
There  is  no  controversy  or  conflict  here  on 
the  evidence.  We  actually  put  in  evidence  the 
judgment  wherein  **  Bagnalstown"  was  given  as 
the  residence.  ^Richards^  B. — What  do  you  say 
as  to  this  being  a  jury  questioti?  There  Is  a 
recent  case — Dinnen  v.  James^  (7  Ir.  Jur.  t28) — 
tried,  I  believe,  by  Ball,  J.,  which  came  before  this 
court  on  a  bill  of  exceptions,  wherein  it  was  deter- 
mined that  such  a  case  was  a  jury  question.  The 
case  you  have  just  cited  —  aoylea  v.  Blore,  (14 
M.  &  W.  887),  does  not  appear  to  me  to  conflict 
with  the  case  cited  from  2  E.  Jur.] 

The  following  cases  were  also  cited:  JForman 
and  another  v.  Drew^  (4  B.  &  C.  15);  Reepee  v. 
Lambert^  (4  B.  &  C.  214);  Wood  v.  JoweU  and 
others^  (referred  to  in  7  Ir.  Jur.  28,  in  Forman  v. 
Dt€w)  ;  Siftnons  v.  May^  (6  Ex.  707) ;  Mails  v. 
BayM,  (2  Dow.  &  L.  964.)  [  Greene,  B.^ln  6  Ex. 
Rep.  the  question  of  Symons'  residence  seems  to 
have  been  argued,  and  decided  as  a  matter  of  law, 
and  not  merely  as  a  jury  question.]  On  principle  it 
is  the  duty  of  the  judge  to  direct  the  jury  as  to 
what,  under  the  statute,  is  a  ^  full  and  true  de- 
tcription,'*  and  thb  is  a  matter  of  law.  In  this 
ease  the  jury  appear  to  have  taken  a  popular  view 
of  the  question  submitted  to  them.  [  (Sreene,  £.— • 
If  the  proper  name  and  residence  be  given,  the 
party  has  an  opportunity  of  correcting  the  amount 


each  Act,  DOtwithstandiDg  such  mistake,  and  the  creditor, 
&Cm  to  be  entitled  to  the  benefit  of  all  provisions  of  the  Act 
in  respect  of  the  amount  of  such  debt. 

*  1  &  2  Vic.  0.  110,  (**Act  for  alMrfishiDg  arrest  on  mesne 
process  in-olvil  actions,  for  extending  the  remedies  of  cre- 
ditors against  the  property  of  debtors,  and  for  amending 
the  laws  for  the  relief  of  insolvent  debtors  in  England.") 
The  sections  69,  71,  and  98  of  this  Act  correspond  with 
sections  57,  61,  and  64  of  the  3  &  4  Vic.  c.  107. 

t  Sec.  61  enacts,  that  the  Court  for  the  relief  of  Insol- 
vent Debtors  shall  cause  notice  of  the  making  of  such  vest- 
ing order,  and  the  filing  of  every  such  schedule,  to  be  given 
by  such  means  as  the  court  shall  direct  to  the  detaining 
creditor  or  creditors,  and  to  the  other  creditors  named  in 
such  schedule,  and  resident  within  the  United  Kingdom, 
and  whgss  debt  shall  amount  to  the  sum  of  X5. 


of  the  debt.]  —  Lambert  and  others  v.  SmiiK 
(11  Com.  B.  358);  Leonard  v.  Baker,  (15  M. 
&  W.  202);  Baker  v.  6idee,  (7  Taunt.  179); 
Niae  v.  Niehoison,  (2  C  &  P.  120). 

jS^.  Ferguson,  in  reply. — It  is  to  be  obserred 
that  the  plaintiff  never  applied  for  the  amount  of 
the  debt  from  1847  down  to  1855.  The  defendant 
has  pleaded  a  statutable  defence  under  the  Act. 
[Reads  ss.  82*  &  61.]  If  we  had  pleaded  specially 
under  the  Act,  we  should  also  have  alleged  the 
giving  of  notice  and  proved  it,  and  the  other  side 
might  then  have  taken  issue  on  the  fact.  By  hts 
issue  he  has  traversed  our  discharge  under  the  Act 
generally,  for  an  issue  now  takes  the  place  of  a 
replication,  and  we,  having  to  prove  the  affirmalire 
of  the  issue,  were  not  to  be  compelled  to  give  evi- 
dence of  notice,  not  having  pleaded  specially. 
The  Insolvent  Court  would  not  have  given  relief 
unless  it  was  satisfied  that  the  requirements  of  the 
Act  were  fully  complied  with.  TGreene,  B. — That 
is  to  say,  that  a  notice  was  transmitted  to  the  address 
furnished  in  the  schedule.  We  have  no  difficulty  in 
going  that  length  with  your  argument.  If  the  des- 
cription were  accurate,  you  cannot  be  prejudiced  by 
any  miscarriage.]  T&Haganf  Q.C, — It  is  of  the 
fraud  we  complain.]  The  question,  then,  is  nar- 
rowed to  one  of  misdescription.  If  the  debt  were 
not  in  the  schedule,  then  it  would  be  for  the  court 
to  say  **  that  debt  is  not  here.**  If  it  be  in  the  sche* 
dule,  then  the  court  would  say  to  the  jnry,  ^  It  is 
for  you  to  determine  whether  it  be  a  full  and  true 
description."  The  questk>n  was  narrowed  to  this 
point,  was  that  a  full  and  true  description  of  Luke 
Murphy  ?  The  jury  have  found  in  the  affirmative, 
and  it  was  in  their  province  to  decide  that  query, 
and  it  was  not  competent  for  the  learned  judge  to 
withdraw  that  from  their  consideration.  In  Dinner 
and  another  v.  Jamee,  (7  Ir.  Jur.  28,)  there  was  no 
description  of  a  person,  but  of  an  office.  [^Richards^ 
B. — In  that  case  a  wrong  person  was  given.]  In  the 
present  case  the  plaintiff  and  defendant  were  neigh- 
bours, a  n  d  the  j  ory  were  folly  satisfied  t  ha  t  due  notice 
was  received,  [tlicharde,  B, — It  seems  that  Bag« 
nalstown  is  the  liead  post-office^  and  that  the  twa 
other  places  are  tributary  ofllees  thereto.] 

Richards,  B. — There  are  some  misdescriptiens 
in  insolvent  schedules  disentitling  a  defendant  to  hie 
discharge  under  that  Act ;  as,  for  example^  where,  in 
one  case,  an  insolvent  reduced  the  delH  below  the 
sum  of  £5,  and  the  court  held  that  a  sufficient  mis- 
description, because  be  reduced  the  debt  so  as  to 
bring  it  within  a  class  of  debts^o  be  dealt  with  ai^er 
a  peculiar  manner,  and  where  it  ^as  unnecessary  to 
give  any  notice*  In  Symone  v«  May,  (6  Ex.  R.  707,) 
the  court  deemed  it  to  be  a  disentitling  misdescrip- 
tion where  an  insolvent  actually  invented  a  name. 
The  same  thing  happened  in  Z)tiineiiv../a»te«,  where 
there  was  a  misrepresentation  of  the  creditor  ;  and 
one  of  the  judges  remarked  in  that  case  that  "  it 
would  have  been  better,  perhaps,  if  he  had  not  been 
named  at  all.**  The  case  of  Frampton  y.Champneyst 
(2  £.  Jur.  699,)  which  has  not,  I  believe,  been  over- 


*  Stc.  62  enacts,  that  od  discharge  no  sxeoutloa  is  to 
issue  against  insolvents  for  debts,  &o ,  to  which  a^udlca* 
tioD  extends,  and  discharge  under  this  Act  maj  be  pleaded 
generally. 
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niled,  although  reference  is  thereunto  made  In 
Sjftnoju  V.  May,  seems  to  include  a  class  of 
cases  referable  to  the  consideration  of  a  jury,  and 

treads  the  casej  my  Lord  Deuman,  C J.,  seems  to 
ave  rightly  left  the  question  to  the  jury.  Where  the 
misdescription  arises  as  a  matter  of  evidence,  I  do 
not  see  bow  it  can  with  propriety  be  withdrawn 
from  the  jury.  Here  the  question  is  whether  a 
gentleman's  post-town  is  properly  given — that  is  a 
question  for  the  jury  to  say  whether  the  descrip* 
tion  is  correct  or  the  reverse.  Here  a  gentleman 
resides  nigh  to  three  post-towns.  It  strikes  me 
that  it  is  not  a  question  for  the  judge  to  decide, 
which  was  his  post-town,  and  that  in  this  case  the 
point  is  fairly  enough  raised,  as  to  which  is  the 
proper  post-town,  and,  I  think,  that  it  has  been 
properly  left  to  the  jury,  and  that  tiiere  has  been 
no  misdirection.  It  is  not  right  in  most  cases,  to 
interfere  with  the  functions  of  a  jury,  and  we  are 
slow  to  interfere,  save  in  certain  exceptional  cases. 
We  are  of  opinion,  however,  that  this  is  a  fair  case 
for  reconsideration.  We  are  strengthened  in  this 
opinion  because  of  the  length  of  time  which 
elapsed  between  the  periods  of  execution  of 
the  bond  in  1841,  of  the  insolvency  in  1847, 
and  of  the  proceedings  in  1855 ;  and  also  in  con- 
sequence of  the  venue  having  been  laid  in  Droghe* 
da.  Hence  we  think  that  the  plaintiff,  having  se- 
lected that  town  for  his  venue  in  place  of  laying  it 
in  Carlow,  must  pay  the  costs  of  the  former  trial. 
In  a  case  which  recently  came  before  the  Court, 
the  learned  judge  said  he  was  not  satisfied  with  the 
verdict,  and  I  must  say,  in  this  case,  that  I  am  not 
perfectly  satisfied  with  the  verdict  had,  and  I  think 
there  ought  to  be  a  new  trial.  It  certainly  does  seem 
strange  that  the  defendant  here  should  t>e  under  a 
mistake  as  to  Gore's- bridge  being  the  head  post- 
town,  anQ  that,  having  described  the  residence  in 
the  judgment  as  of  Bagnalstown,  he  in  the  schedule 
designates  it  as  of  Gore's- bridge.  Let  a  new  trial 
be  had,  and  let  the  venue  be  changed  from  the 
county  of  the  town  of  Drogheda  to  the  city  of 
Dublin. 

Greenk,  B. — The  question  submitted  to  the 
jury  seems  not  to  have  been — in  the  words  of  the 
statute — whether  it  was  **afull  and 'true  descrip- 
tion," but  whether  it  was  a  **  sufficiently  fair  de- 
scription," and  that  does  not  appear  to  me  to  be 
a  proper  and  adequate  way  of  putting  it.  The 
question  ought  not  thus  to  have  been  left  to  the 
jury,  who  were  not  competent  judges  of  the  ob- 
jects of  the  Legislature,  and  were  ignorant  of  the 
results  likely  to  flow  from  the  fact  of  there  being  a 
**  full  and  true  description." 

Vmire  de  novo. 

♦ 

ROLLS  COURT. 

[Bq^rted  by  R.  W.  Gamble,  Esq.,  Barrister-at-Law.] 

Abbott  v,  Gebaohty. — November^  1854,  and 

April  26,  1855. 

Cause  petition — CottU — Case  for  opinion  of 
counsel. 
A  general  cduse  petition  was  filed  against  several 
respondents.     The  chief  respondent,  when  about 
to  file  his  ajidavit,  laid  the  draft  affidavit  before 


counsel,  and  with  it  a  case  for  his  opinion  to  ad" 
vise  proofs.     Several  other  affidavits  were  subse- 
guently  jUed^  and  the  petition  was  afterwards 
heard,  and  dismissed,  as  (Against  this  respondent, 
with  costs.     The  costs  of  this  case  and  opinion 
not  having  been  allowed  by  the  Taxing  Master 
on  taxation  between  parly  and  party.  Held,  tn 
accordance  with  the  opinion  of  the  other  two  Tax* 
ing  Master's,  but  without  laying  down  any  gene* 
ral  rule,  that  the  respondent  was  here  entitled  to 
the  costs  of  the  case  and  opinion  ;  but  that  if  the 
petition  had  been  dismissed  for  want  of  prosecu" 
tion,  that  the  respondent  would  then  not  be  enti' 
tied  to  such  costs ;  that  a  case  for  direction  of 
proofs  should  be  allowed  for  at  some  stage  of'  the 
proceedings  ;  that  thefUins^  of  the  answering  affida- 
vit  by  the  respondent  is  in  the  nature  of  issue 
joined,  and  appears  to  be  the  time  at  which  such 
case  should  be  allowed. 
As  a  general  rule  the  costs  of  an  attendance  on  a 
third  party  to  borrow  a  necessary  document  are 
not  allowed  ;  but,  if  expense  is  thereby  saved,  the 
Taxing  Master  may  exercise  his  discretion  in 
allowing  such  costs. 
A  GENERAL  causc  petition  had  been  filed  in  this 
case  on  the  2nd  of  May,  1853,  by  John  Abbot, 
claiming  to  be  entitled,  as  heir-at-law  of  J.  T.  Ab- 
bott, to  the  lands  of  Ballyhasty,  which  had  been 
sold  by  the  said  J.  T.  Abbott  to  the  respondent, 
the  Rev.  E.  Geraghty,  and  conveyed  by  a  deed  of 
the  28th  of  June,  1828.     A  case  was  laid  before 
counsel  on  the  13th  of  May,  1853,  on  behalf  of  the 
respondent,  the  Rev.  E.  Geraghty,  and  with  the 
case  was  sent  a  copy  of  the  answering  affidavit  of 
the  said  Rev.  £.  Geraghty,  which  was  intended  to 
be  filed  by  him,  but  which  was  not  filed  until  the 
3rd  of  June,  after  the  opinion  of  counsel  had  been 
given.    The  opinion,  bearing  date  the  30th  of  May» 
directed  a  certain  deed  of  the  16th  of  July,  1849, 
to  be  proved.     This  deed  was  not  in  respondent's 
possession  ;  so  his  solicitor  waited  on  the  solicitor 
of  Lord  Bloomfield,  and  got  the  loan  of  it,  and  the 
deed  was  afterwards  admitted  under  the  l64th  Rule« 
Several  other  affidavits  were  afterwards  filed  on  both 
sides,  and  tlie  petition  came  on  for  hearing  on  tiie 
10th  May,  1854,  and  was  dismissed,  as  against  the 
respondent,  the  Rev.  E.  Geraghty,  with  co^ts»,  to 
be  paid  to  him  by  the  petitioner,  and  it  was  refer- 
red to  the  Taxing  Master  to  tax  the  same.     Mas- 
ter Rielly,  upon  the  taxation,  refused  to  allow  the 
following  items : 

No.  52. — Draft  caso  to  adrise  proofs,  ..031 

53. — Copy  for  counsel,  ...  ...     0     2     1 

64. — Attending  the  Attomey-OeoeraU     ...     0     6     2 

55 Paid  bim  fee,      .»  ...  ...     4     4     0 

56. — Attending  Mr.  Disney,  solicitor  for 
aaid  Lord  Bloomfield,  to  request  a  loan 
of  the  original  deed  of  the  1 6th  July, 
1849,  whereby  the  respondent,  Mr. 
Geraghty,  released  part  of  Bamagrotty 
from  his  collateral  judgment,  and  which 
was  directed  to  be  prored  on  Mr.  G«. 
ragbty's  behalf.  Mr.  Disney  promised 
to  write  to  Lord  Bloomfield's  agent  for 
liberty  to  lend  me  the  deeds  required, 
which  he  afterwards  did,   ...  ...     0    6     2 

The  affidavit  stated  that  the  case  was  necessary  to 
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be  laid  before  counsel.  A  motion  for  a  rtvitw-of 
the  taxation  with  regard  to  these  items  was  made 
before  his  Honor,  who  referred  it  to  the  three  Tax- 
ing Masters  to  report  in  relation  thereto,  and  the 
following  certificates  were  given,  in  which  the  other 
two  Taxing  Masters  differed  from  Master  Rielly. 

Cebtipicate  of  Masteb  Rielly,  ruRSUAwV 

TO   THE   FOREQOINO  ObDEB. — 2dTB 

Januabt,  1865. 

"  Id  obedience  to  the  order  of  the  24th  of  Nov. 
1854,  whereby  it  was  referred  to  the  three  Taxing 
Masters  of  this  court  to  certify  to  the  court  in  re- 
lation to  the  items  Nos.  52,  53,  54,  55,  and  56,  in 
the  respondent's,  the  Rev.  Edward  Geraghty^s,  bill 
of  costs;   I,  Thomas  Rielly,  the  Taxing  Master 
who  taxed  said  costs,  do  humbly  certify  as  fol- 
lows : — The  four  numbers,  52,  53,  54,  and  55,  are 
the  costs  of  a  ease  for  counsel  to  advise  proofs  in  a 
general  cause  petition  matter,  previous  to  the  hear- 
ing thereof,  and  claimed  in  analogy  to  a  like  case 
in  a  plenary  suit  before  the  hearing  of  the  cause. 
I  disallow  this  class  of  charges,  on  the  grounds 
that    such   analogy    does    not    exist  —  that    the 
charges    are   against   principle,   and    inconsistent 
with  the  law  and  practice  of  the  court  in  cause  pe- 
tition matters,  as  established  in  the  case  of  GlaS' 
cock  V.  Boss,  (I  Ir.  Ch.  Rep.  55,)  and  confirmed 
by  the  subsequent  case4  of  Hatvhell  v.  Egleao^  (1 
Ir.  Ch.  Rep.  215 ;  3  Ir.  Jur.  163,)  and  Kitwan  v. 
Lindsay^  and  that  such  case  to  advise  proofs  was 
Dot  a  proper  charge  against  the  party  in  party  and 
party  costs.      Before  considering  the  question,  as 
raised  in  the  bill  of  costs,  I  beg  to  state  that  I  do 
not  hold  that  a  case  to  advise  proofs  should  never 
be  allowed  against  the  party  in  a  cause  petition 
matter,  but  that  it  is  not  allowable  against  the 
opposite  party  at  this  stage  of  the  proceedings  ; 
such  a  case  would,  I  think,  be  a  proper  charge 
where  the  court  directs   an  examination  of  wit- 
nesses, or  proofs  to  be  made — in  that  event  I  think 
the  analogy  to  a  plenary  suit  would  arise,  and  a 
case  to  advise  proofs  would  be  admissible  against 
the    party.      1  have   always   expressed   this  view 
where  the  opportunity  for  doing  so  occurred.     I 
have  always  understood  that  before  the  year  1834 
no  case  to  advise  proofs  was  allowed  against  the 
party ;  I  am  not  acquainted  with  the  decision  by 
which  the  practice  was  introduced,  and  therefore 
cannot  say  how  far  the  grounds  of  that  decision 
would  bear  on  the  present  question ;  but  I  pre- 
sume the  principle  was,  to  enable  the  parties  in  a 
cause  where  the  proceedings  were  of  considerable 
duration,  and  necessarily  accompanied  with  much 
expense,  to  have  their  respective  allegations  prdved 
in  a  legal  and  technical  form,  so  that  neither  party 
be  turned  i*ound  at  the  hearing,  the  cause  impeded, 
and  further  delays  and  expense  incurred.     But  in 
a  plenary  suit  there  was  a  fixed  period  at  which 
the  parties  could  prudently  lay  a  case  before  coun- 
sel— the  plaintiff,  when  he  got  in  all  the  answers, 
and  the  defendant,  when  issue  joined.    The  parties 
then  knew  there  was  an  eud  to  further  pleadings  in 
the  cause;  the  Case  of  each  party  was  complete  so 
far  as  the  pleadings  were  concerned  ;  it  required 
no  special  application  or  order  of  the  court  (as  in 


a  cause  petition)  to  enable  ettbef  p^oty  to  eza* 
mine ;  it  was  the  duty  of  the  partly  end  they  had 
the  right,  to  ezantne  witnesses  on  the  filing  of  the 
replication.     But  vb  a  cause  petition  n»atter  the 
proceedings  «re  not  carried  on  by  pleadingSi  id  the 
techuieal  meaning  of  the  terra  ;  there  is  no  period 
at  which  the  petittonet  can  say  be  has  io  all  tbe 
answers ;  there  is  no  replieation  filed,  or  issBe  for- 
mally joined,  as  io  a  plenary  suit ;  on  the  oob- 
trary,  either  party  may  file  additional  affidavits^ 
without  restraint,  up  to  a  pariienlar  stage,  and 
from  thence^  with  leave  of  the  court,  op  to  the 
hearing,  so  that  there  is  no  period  at  whieb  either 
party  can  safely  conaok  coonseL    i  ana,  therefore^ 
humbly  of  opinion  there  is  no  analogy  between  a 
'  cause  petition  and  a  plenary  suit  aa  regards  the 
time  for  laying  a  case  for  proofs  before  counsel^ 
or  as  to  the  propriety  of  charging  such  against  the 
opposite  party.     But,  in  iny  humbie  jndgnient,  the 
question  in  this  case  does  not  depend  upon  analo- 
gies, but  is  settled  and  controlled  by  the  above 
mentioned  cases.     There  has  not  been  sufficient 
time,  since  the  passing  of  the  Chanoery  Regnla* 
tion  Act,  to  establish  'n  practice,'  e?en  if  the 
practice  so  far  bad  been  uniform;  bat  a  parfeet 
uniformity  of  opinion  or  pradiee  between  tbe  Tax- 
ing Masters  has  not  existed,  and  therefore^  and 
from  the  iniportance  of  the  question,  not  merely  as 
regards  this  individuBl  case,  bet  whether  io  all 
cause  petitions,  a  case  to  advise  proofs  may  be 
submitted  to  counsel  before  the  bearing  of  the 
cause,  and  the  costs  therefore  oharged  against  tbe 
opposite  party.     I  therefore  presume  to  go  more 
at  length  into  the  question  than  I  would  feel  jus- 
tified in  doing  in  an  ordinary  case.     In  the  case  of 
Gla$cock  V.  Ross^  when  the  petition  in  that  matter 
was  at  hearing,  counsel  for  the  petitioner  moved 
*  that  in  pursuance  of  the  13th  and  I4th  Victoria^ 
cap.  89^  the  court  might  direct  that  so  much  of 
the  evidence  in  this  matter  as  the  petitioners  might 
be  advised  to  give  for  the  purpose  of  proving  band- 
writing  to  deeds  and  documents  migla  be  taken  by 
affidavit,  and  that  all  the  other  evidence  should  he 
taken  by  examination  on  interrogatories,  or  mva 
voce  at  the  hearing,  as  bis  Lordship  uHgbt  think  fit 
and  be  pleased  to  orders  and  if  by  examination  on 
interrogatories,  then  that  bis  Lordship  might  be 
pleased  to  name  a  day  when  such  examiaatioa 
should  close,  and  publicatioo  pass,  and  that  the 
respondent  should  lodge  with  the  proper  offioer  of 
the  court  certain  specified  deeds  referred  to  io  the 
petition,  and  in  the  answering  affidavits  already 
mentioned.'     This  application,  made  as  it  was  by 
counsel  of  the  highest  reputation  and  rank  at  the 
Irish  Bar,  shows  clearly  that  he  was  of  opinion 
that  no  evidence  could  -be  talien  either  by  interro- 
gatories or  viva  roe#,or  even  by  affidavit,  for  prov- 
ing handwriting  to.  deeds  and  documents,  without 
leave  of  the  court,  and  that  the  proper  time  for 
such  application  is,  as  it  was  then,  made  at  the 
hearing,  and  inasmuch  as  the  court  refused  the  ap- 
plication, and  heard  and  adjudicated  on  the  peti- 
tion without  any  such  proofs,  there  is,  I  humbljr 
submit,  no  reason  or  principle  to  justify  a  charge 
against  the  party  for  a  speculative  case  prema- 
turely laid  before  counsel,  for  an  object  that  eoulQ 
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not  be  carried  out  at  the  period,  aad  oould  ooly  be 
brought  into  operation  if  leave  given  by  the  court 
at  the  hearing ;  but  which  the  court  might,  as  it 
actually  did  on  that  hearing,  dispense  with  altoge- 
ther. And  if  it  be  considered  useful  or  necessary, 
notwithstanding  the  above  decision*  to  prove  at  the 
bearing  <  handwriting  to  deeds  and  documents '  by 
affidavit,  I  am  humbly  of  opinion  that  the  peti- 
tioner has  a  full  direction  of  proofs  on  the  peti- 
tion, and  the  respondent  in  his  answering  affidavit 
— both  settled  by  counsel ;  and,  J[  think,  it  is  not 
saying  too  much,  or  expecting  too  much  from  his 
professional  sagacity,  that  evety  solicitor  is  quite 
competent  to  prepare  any  such  affidavits.  The 
Lord  Chancellor,  in  giving  judgment  in  the  above 
case,  (Glasicoti  v.  noss,)  states:  'Nor  from  the 
general  view  which  I  take  of  the  Court  of  Chan- 
cery Regulation  Act  do  I  think  that  it  is  at  all  ne- 
cessary to  comply  with  the  motion '(above  men- 
tioned) *  on  behalf  of  the  petitioner.  The  Act  was, 
I  conceive,  passed  for  the  purpose  of  introducing 
into  all  the  subjects  of  equity  jurisdiction  the  ordi- 
nary proceeding  upon  petition,  which  had  been 
previously  found  available  for  certain  purposes  of 
the  court.  It,  therefore,  studiously  draws  a  line  of 
distinction  between  proceedings  by  petition  and 
proceedings  in  a  plenary  suit.'  It  appears  to  me, 
therefore,  that  the  Act,  in  adopting  the  course  of 
4>roceeding  by  petition,  did  not  intend  that  it  should 
be  incumbered  by  the  forms  of  a  plenary  suit — the 
jooarse  of  proceeding  by  petition  was  already  known ; 
it  was  a  very  simple  one — ^first,  the  petition  was 
brought  to  the  Secretary's  office,  the  Chancellor 
then  made  a  fiat  upon  it,  and  when  the  petitioner 
obtained  an  order  for  hearing,  he  served  notice  on 
the  respondents,  and  that  notice  was  brought  on  to 
be  heard  upon  the  expiration  of  two  days.  The 
petition  was  frequently  merely  made  ancillary  to 
further  inquiry,  and  accordingly,  upon  the  Trustee 
Acts  and  others  of  a  like  nature,  the  course  adopted 
was,  a  reference  to  the  Master  to  inquire  whether 
the  case  was  one  within  the  Act  relied  on.  Such 
was  the  course,  in  the  first  instance,  applicable  to 
all  cases  of  petitions  before  the  passing  of  this  Act. 
What  is  there  to  introduce  a  djtference  between 
petitions  under  It  and  petitions  under  former  Acts  ? 
Taking  it,  then,  that  these  petitions,  with  the  spe- 
cial exoeptions  introduced  by  the  Act,  are  to  be 
dealt  with  as  petitions  previously  have  been,  it  will 
plainly  be  in  the  power  of  the  parties,  according  to 
the  practice  of  the  court  in  such  matters,  to  file 
their  own  affidavits,  or  those  of  any  other  person 
who  may  be  able  to  support  or  resist  the  case 
sought  to  be  made  by  the  petitioner.  And,  in  fine, 
I  apprehend  that  all  this  Act  substantially  does,  as 
distinguished  from  the  former  course  of  the  court 
in  petition  matters,  is  to  authorize  the  petitioner  to 
annex  iutsrrogatories  to  his  petition ;  to  verify 
his  petition  in  a  short  affidavit  instead  of  a  full 
one;  and  to  enable  the  respondents  to  file  interro- 
gatories. In  this  way  the  Act  is  most  beneficially 
calculated  to  bring  the  parties,  and  matter  of  their 
respective  allegations,  before  the  court  as  speedily 
and  cheaply  as  possible.  The  court,  no  doubt,  has 
power  given  to  it  by  the  Act  to  direct  evidence  to 
be  taken  viva  voce  or  upon  affidavit,  as  well  as  upon 


interrogatories;  but  I  conceive  that  those  direc- 
tions are  to  be  given,  if  necessary,  upon  the  hear- 
ing of  the  petition  itself,  and  this  course  appears 
to  me  most  conformable  to  the  spirit  of  the  Act. 
The  court  can  then  see  whether  there  is  any  occa- 
sion for  further  inquiry,  or  whether  it  will  be  pro* 
per  to  issue  a  commission,  or  send  the  case  to  the 
Master's  office,  or  direct  viva  voce  evidence  to 
be  taken,  &c. ;  in  other  words,  to  determine  the 
case  at  once,  or  to  put  it  in  a  train  of  further  in- 
vestigation ;  but  to  introduce  a  system  of  prelimi- 
nary interrogatories  would  amount  to  the  re-intro- 
duction of  all  the  expensive  machinery  so  much 
complained  of  before  the  enactment  of  the  statute, 
and  would  do  nothing  towards  forwarding  the  real 
objects  of  it.  I  see  no  difiicqlty  in  acting  upon  this 
view^f  the  statute.  When  the  case  comes  before 
the  court,  it  can,  if  the  cause  then  appears  ripe  for 
the  purpose,  determine  the  matter  upon  affidavit ; 
but  if  the  cause  appear  a  fit  one  for  a  commission, 
or  for  viija  voce  evidence,  or  for  the  exhibition  of 
interrogatories,  or  to  have  a  bill  filed,  or  an  issue 
tried,  or  a  trial  at  law  had,  the  court  can,  at  that 
time,  make  the  proper  direction.  I  do  not  deny  that 
difficulties  will  not  occasionally  arise  by  adopting 
this  course ;  but  it  would  be  much  more  d^igerous 
to  introduce  a  preliminary  examination  by  interro- 
gatories or  otherwise.  The  court  has,  I  think,  full 
power  to  decide  the  case  upon  affidavits,  if  the  ne- 
cessary information  shall  appear  upon  them — and 
in  ninety-nine  cases  out  of  a  hundred  further  in* 
vestigation  will  not  be  requisite ;  it  would  be  a  re- 
turn to  the  old  system  of  special  or  general  repli- 
cations to  require  the  evidence  to  be  formally  taken 
in  the  first  instance.  His  Lordship,  on  this  occa- 
sion, referred  to  the  words  of  a  General  Order 
which  he  had  previously  contemplated,  but  which 
he  stated  he  did  not  then  think  it  essential  to  have 
the  object  of  it  established  by  a  General  Order, 
because  it  appeared  to  him  to  be  within  his  own 
discretion  to  announce  it — not  as  a  General  Order 
of  the  court,  but  as  the  guide  of  his  own  course  of 
judicial  practice.  This  contemplated  General  Or- 
der embodies  in  substance  the  foregoing  observa- 
tions, and  which  is  given  verbatim  in  the  report  of 
the  above  case.  In  the  case  of  Hatchell  v.  Eg- 
^leso^  after  a  full  statement  of  the  facts  of  the  case, 
tlie  report  states :  <  Finally  both  the  respondents 
offered  to  prove  the  facts  and  charges  set  forth  by 
them  in  such  manner  as  the  court  should  direct, 
and  insisted  that  the  petition  should  be  dismissed 
with  costs.*  In  this  case  the  court  again  enunci- 
ated the  principles  upon  which  a  cause  petition 
should  be  carried  on,  and  the  counsel  for  the  pti- 
titioner  in  this  case  (who  was  also  for  the  petitioner 
in  Glascock  v.  Ross)  stated  on  argument — <  It  is  a 
matter  of  discretion  at  the  hearing  whether  or  not 
the  court  will  decide  the  matter  upon  affidavit. 
The  practice  is  settled  by  Glascock  v.  i?ow/  f  o 
the  case  of  Kirwan  v.  Lindsaif  counsel  for  tiie  pe- 
titioner, (who  had  been  also  counsel  for  the  peti- 
tioners in  the  two  former  cases,)  moved  th.^t  lite 
petitioner  should  be  at  liberty  to  examine  witnesses 
upon  interrogatories  previously  to  the  hearing  of  the 
cause,  and  that  a  commission  should  be  issued  for 
that  purpose.    Counsel  for  the  respondent  opposed 
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the  motion,  as  dilatory;  and,  in  order  to  show  that 
the  court  would  cot  in  cause  petitious  sanction  the 
old  system  pursued  in  causes  of  examining  witnesses 
upon  interrogatories  preliminary  to  the  hearing, 
cited  Glascock  v.  Ross  and  Hatchell  v.  Eggleso^ 
and  objected  to  the  affidavit  upon  which  the  mo- 
tion was  grounded,  &c.  The  court,  in  giving  judg- 
ment, and  after  referring  to  the  above  application 
by  counsel  in  this  case,  stated :  *  I  do  not,  however, 
in  the  present  case,  see  that  any  sufficient  grounds 
are  laid  for  departing  from  the  general  rule  which 
I  felt  it  my  duty  to  lay  xluwn  in  Glascock  v.  Ross 
^n^  Hatchell  v.  EggUso,  in  reference  to  proceed- 
ings under  the  Court  of  Chancery  Regulation  Act,' 
and  accordingly  the  motion  was  refused  with  costs. 
I,  therefore,  respectfully  submit,  that  if  analogy  be 
the  rule  relied  on  to  ground  ihe  present  claim  for 
<  a  case  to  advise  proofs,'  it  should,  upon  the  prin- 
ciples announced  by  the  court  in  Glascock  v.  Ross^ 
be  rather  with  reference  to  the  practice  in  a  peti- 
tion filed  before  the  Act  of  1850,  (or  perhaps  more 
consistently  with  a  litigated  motion)  than  with  the 
practice  on  a  bill  or  in  proceedings  in  a  plenary 
suit ;  but  I  am  not  aware  of  any  instance  in  either 
of  the  former  cases  where  'a  case  to  direct  proofs,* 
was  ever  charged  for,  and  if  charged,  it  could  not, 
in  my  opinion,  be  allowed  on  taxation.  My  col- 
leagues, with  whom  I  regret  1  differ  so  much  on 
this  question,  in  support  of  their  opinion,  seem  to 
rely  somewhat  on  the  expression  of  the  Lord  Chan- 
cellor in  giving  judgment  in  Hatchell  v.  Eggleto^ 
viz. :  *  But  it  is  said  that  the  true  mode  of  proceed- 
ing is  merely  to  throw  down  the  petition  and  the 
answering  affidavit,  and  then  the  court  is  to  decide 
upon  the  course  to  be  pursued.  I  confess  that  if 
that  was  to  be  the  practice  I  would  think  it  had 
been  better  to  have  left  matters  as  they  were  before 
the  Act,  leaving  the  parties  to  decide  as  to  what 
points  they  would  examine ;'  but  that  expression 
was,  in  ray  humble  judgment,  used  by  the  court 
with  reference  to  and  to  repudiate  the  doctrine  or 
objections  urged  by  the  respondent's  counsel,  viz. : 
that  after  the  answering  affidavit  of  the  respondent 
further  affidavits  on  the  part  of  the  petitioner  could 
not  be  read  at  the  hearing,  without  having  previously 
had  the  permission  of  the  court.  Such  observation, 
1  respectfully  submit,  does  not  affect  the  question 
under  consideration,  viz.:  *a  case  to  advise  proofs ;' 
but  is  perfectly  consistent  with  the  doctrine  and 
practice  announced  by  the  court  in  the  several  cases 
above  mentioned,  and  negatives  the  propriety  in  the 
first  instance  of  an  examination,  and  consequently 
of  a  *  case  to  advise  proofs.'  As  to  No.  56,  a  charge 
by  the  respondeDt*s  solicitor  for  attending  on  a  third 
party  to  obtain  the  loan  of  a  deed  considered  ne- 
cessary for  the  hearing,  I  beg  to  say  that  uiy  uni- 
form practice  has  been  to  disallow  such  a  charge 
when  made  against  the  party  in  party  and  party 
costs.  As  a  general  rule  an  attendance  to  borrow 
or  return  a  document  under  the  circumstances  men- 
tioned by  my  colleagues  in  their  certificates,  is  not 
allowable  in  any  class  of  costs  whether  between 
parly  and  party  or  solicitor  and  client ;  but  they 
co!»sid»jr  that  tiie  present  charge  (at  No.  56,)  is  not 
v^ilhin  that  rule,  that  the  deed  being  necessary  to 
bo  produced  at  the  hearing,  and  being  in  the  cus- 


tody of  a  third  party  over  whom  the  solicitor  for 
the  respondent  had  no  direct  control,  a  charge  for 
an  attendance  on  that  party  should  be  allowed 
against  the  opposite  party  ;  but  this  would,  I  aob- 
mit,  involve  or  admit  a  new  principle  in  taxation, 
viz. :  of  allowing  a  party  the  costs  of  getting  up  his 
own  case.  In  my  opinion  such  costs  are  not  coets 
in  the  cause  against  an  opposite  party,  and  such 
I  thought  was  the  impression  and  practice  of  mj 
colleagues.  Every  party  is  assumed  to  know  his 
own  case,  and  to  have  all  documentary  evideoce 
necessary  to  sustain  it,  save  matters  of  record,  such 
as  wills,  judgments,  &c.,  for  obtaining  copies  whereof 
the  solicitor  is  entitled  to  an  attendance,  but  other- 
wise a  party  is  not  allowed  for  making  oat  or  get- 
ting up  his  own  case,  and  in  my  opinion  the  charge 
at  56  is  a  charge  of  that  nature,  and  should  not  be 
allowed  against  the  party.  The  admission  of  such 
a  principle  would  open  a  door  to  much  abuse,  and 
entail  hardship  on  the  opposite  party.  My  col- 
leagues consider  that  it^should  be  allowed  on  the 
grounds  of  economy,  a  very  plausible  ground,  but  one 
which,  in  my  humble  judgment,  should  be  admitted 
with  much  caution;  it  is  the  common  ezcose urged 
for  adopting  irregular  proceedings  claiming  to  be 
allowed  for  what  ought  not  to  have  been  done,  he- 
cause  the  party  adopted,  in  his  opinion,  a  less  ex- 
pensive mode  than  the  regular  and  legitimate  course 
of  proceeding.  I  do  not  apply  this  observation  di- 
rectly to  the  individual  item  No.  56,  but  to  one  of 
the  grounds,  viz. :  <  economy,'  upon  which  it  is  con- 
ceived it  should  be  allowed.  It  is  considered  also 
that  a  discretion  should  be  vested  in  the  Taxing 
Master  as  to  charges  of  this  nature,  that  of  course 
is  entirely  for  the  discretion  of  the  court ;  but  if  I 
be  permitted  respectfully  to  give  an  opinion  it  is^ 
that  it  is  much  more  advantageous  to  the  suitors 
generally  of  the  court  and  their  interests,  that  the 
taxation  of  costs  should  be  conducted  as  nearly  as 
possible  on  established  principles,  and  not  Irft  to 
the  discretion  of  the  officer,  producing,  as  I  think  it 
does,  more  or  less  a  want  of  uniformity  in  practice, 
invidious  comparisons,  and  imputations  of  caprice, 
if  not  of  injustice.  The  sum  6s.  2d.,  charged  in  this 
instance,  is  small ;  but  the  principle,  if  admitted, 
would  have,  I  humbly  conceive,  an  extensive  appli- 
cation. If  the  individual  having  possession  of  the 
deed  lived,  not  in  Dublin,  as  in  the  present  instance, 
but  in  Cork,  Galway,  or  elsewhere,  the  Taxing 
Master,  1  apprehend  (the  principle  once  admitted) 
would  find  it  difficult  to  resist  a  chaise,  (which 
would  not  now  be  admitted)  for  the  solicitor  going 
to  the  residence  of  the  individual  to  procure  the 
*  loan'  of  the  document,  the  solicitor  might  orge, 
(and  the  argument  is  by  no  means  unusual)  that 
the  individual  possessing  the  document  was  no  party 
in  the  cause  or  matter,  that  he,  the  solicitor,  had  no 
control  over  him,  and  that  he  (the  individual  having 
custody  of  the  deed)  had  confidence  only  in  the 
solicitor,  and  would  not  confide  the  document  to 
any  other  person,  and  then  an  account  should  be 
mentally  taken  Dr.  and  Cr.  on  the  score  of  economy, 
if  an  attendance  to  procure  the  loan  of  the  docu- 
ment be  admitted  on  principle,  a  question  would 
arise,  why  not  the  procurement  therefore  the  pre- 
paration of  a  deed  considered  by  the  party  neces* 
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nary  to  sustain  his  interests  at  the  hearing  got  up 
during  the  progress  of  the  suit  and  produced  and 
proved  at  the  hearing,  for  instance,  a  release  to  a 
witness,  a  deed  to  vest  the  legal  estate  or  other 
rights  in  the  party,  making  a  survey  to  show  con- 
tents or  point  out  boundaries,  &c.  Such  charges 
have  been  roade,  but  uniformly  disallowed  on  the 
principle  that  the  costs  of  a  party  occasioned  in 
getting  up  his  own  case  is  not  a  proper  charge 
against  the  opposite  party.  Thomas  Riellt." 


Cestificate  of  Master  Tandy,  pursuakt 
to  said  ordsb. 

**  I  have  read  the  foregoing  certificate  of  Master 
Rielly  as  to  items  62,  53,  54»  and  53,  in  the  bill  of 
costs  in  the  caseof  ^66o^^  v.  Geraghfy,  being  charges 
in  relation  to  a  lease  for  advice  of  proofs  disallowed 
by  him  in  taxation,  and  although  I  entertain  the 
highest  respect  for  Master  Rielly's  judgment,  yet  I 
cannot  bring  my  mind  to  agree  with  him  in  the  view 
he  has  taken,  and  as  I  have  acted  on  a  different 
principle  in  some  cases  of  a  similar  nature  which 
have  come  before  me  on  taxation,  I  beg  leave,  in 
obedience  to  the  order  of  the  Master  of  the  Rolls, 
to  express  my  views  as  to  those  items,  and  why  J 
think  the  charges  should  be  allowed.     By  the  12th 
section  of  the  Chancery  Regulation  Act,  the  Court 
of  Chancery  is  empowered  to  direct  evidence  to  be 
taken  either  viva  voce  before  the  court  or  upon  af- 
fidavit instead  of  upon  interrogatories,  and  the  entire 
policy  of  the  Act  appears  to  have  been  to  reduce 
the  expense  of  Cimncery  proceedings  as  much  as 
possible.     In  the  case  of  Glascock  v.  Boss,  which 
Master  Rielly  has  referred  to,  the  application  was, 
<  That  his  Lordship  might  direct  that  so  much  of 
the  evidence  as  the  petitioners  might  be  advised  to 
give  for  the  purpose  of  proving  handwriting  to  deeds 
and  documents  might  be  taken  by  affidavit,  and  that 
all  the  other  evidence  might  be  taken  by  examina- 
tion on  interrogatories  or  viva  voce  at  the  hearing.' 
But  it  should  be  observed  that  this  application  was 
madf^  before  any  General  Orders  were  made  by  the 
court,  and  at  a  time  when  the  course  of  practice  was 
unsettled.    This  case  has  been  so  very  fully  referred 
to  by  Master  Rielly,  1  need  not  go  further  into  it 
than  to  observe  that  the  petitioner's  motion  was  re- 
fused on  the  grounds  that  such  an  order  was  unne- 
cessary, and  that  the  parties  were  entitled  to  file 
their  ownaffidaviu  and  those  of  any  other  persons 
who  might  be  able  to  support  or  resist  the  case 
sought  to  be  made  by  the  petitioner;  and  the  mar- 
ginal note  in  this  case  is,  that  *  cause  petitions  will 
be  heard  in  the  first  instance  on  petition  and  affi- 
davit filed  in  support  of  or  in  oppositioa  to  the  same, 
and  on  the  answers  to  any  interrogatories  which 
may  have  been  filed,  and  on  such  hearing  the  court 
may  durect  that  all  or  any  of  the  matters  stated  in 
such  petition  and  affidavits  which  it  may  be  neces- 
sary further  to  have  proved  or  enquired  into,  shall 
be  so  proved  or  enquired  into  by  further  affidavits 
or  by  vivfi  vyce  or  written  examination.'     After  the 
judgment  in  this  case  the  General  Orders  of  the 
court  in  pursuance  of  the  Act  were  pronounced, 
and  by  the  5th  General  Order  each  party  i^ allowed 
to  file  further  or  additional '  affidavits  as  he  may 


think  proper,  In  veri6cation  and  support  of  the  mat- 
ters contained  in  the  petition  and  answering|affida- 
vits.  In  the  case  of  HaUhell  v.  EggUso^  which  is 
the  first  case  reported  in  reference  to  this  question 
after  the  General  Orders  were  pronounced,  the 
course  which  I  conceive  was  laid  down  in  Glascock 
V.  Ross  was  followed.  The  petition  in  this  case 
was  for  a  foreclosure,  and  it  was  originally  treated 
as  coming  within  the  meaning  of  the  15th  section 
of  the  Act.  At  the  first  hearing  the  Chancellor 
directed  the  case  to  stand  over  and  notice  to  be 
served  on  the  respondent  Henry  Eggleso,  and  on 
Chancellor,  a  trustee.  These  parties  having  b«en 
served  with  notice,  the  cause  cume  on  again  to  be 
heard,  when  the  respondents  appeared  and  resisted 
the  granting  of  an  order  under  the  1 5th  section, 
when  the  Lord  Chancellor  directed  the  cause  to 
stand  for  the  next  Term,  the  respondent  to  be  at 
liberty,  if  they  thought  fit,  to  make  affidavits.  The 
case  was  then  treated  as  a  generaUcause  petition,  and 
all  parties  were  served  with  notice.  An  affidavit  was 
filed  by  respondents  in  answer  to  the  petition,  and 
affidavits  were  filed  on  behalf  of  the  petitioner  in 
support  of  the  petition.  When  the  cause  came  on 
again  to  be  heard,  it  was  contended  on  the  part  of 
the  respondents  that  the  affidavit  so  made  on  behalf 
of  the  petitioner  could  not  be  read,  same  having 
been  filed  without  the  permission  of  the  court,  which 
it  was  insisted  could  not  be  granted  until  the  hear- 
ing, and  that  respondents  had  not  an  opportunity 
of  cro8s*exatnining.  The  Lord  Chancellor  held 
that  the  course  pursued  was  the  correct  one,  but  at 
the  desire  of  the  respondents  liberty  was  given  to 
the  parties  to  examine  and  cross-examine  on  inter- 
rogatories, if  so  advised,  and  on  this  hearing  the  af- 
fidavits which  had  been  made  in  support  of  the  pe« 
tition  were  read  and  entered  on  the  minutes,  and 
the  Lord  Chancellor  in  his  judgment  says :  *But  it 
is  said  that  the  true  mode  of  proceeding  is  merely 
to  throw  down  the  petition  and  answering  affidavit, 
and  then  the  court  is  to  decide  the  course  to  be 
pursued.  I  confess  if  that  were  to  be  the  practice 
I  would  think  it  had  been  better  to  have  left  matters 
as  they  were  before  the  Act,  leaving  the  parties  to 
decide  as  to  what  points  they  would  examine,  what 
they  would  give  in  evidence,  and  whom  they  would 
produce  as  witnesses,  slow  and  expensive  as  expe- 
rience has  taught  us  that  the  ancient  procedure  was.' 
The  12th  section  Empowers  the  court  to  dispense 
with  interrogatories  when  it  pleases,  but  does  not, 
in  my  judgment,  declare  that  in  all  cases  under  the 
Act  the  evidence  is  to  be  taken  on  interrogatories, 
unless  the  court  shall  otherwise  direct,  and  I  cannot 
read  the  section  as  amounting  to  this,  viz. :  that  no 
information  is  to  be  given  to  the  court  at  the  first 
hearing  save  what  appears  within  the  four  comers 
of  the  petition  and  answering  affidavits.  On  the 
contrary,  it  appears  to  me  that  either  party  may 
support  his  case  by  the  affidavit  of  several  parties 
if  necessary.  The  petitioners  accordingly  proceeded 
to  examine  witnesses,  but  no  examination  or  croM- 
examination  took  place  on  the  part  of  the  respond- 
ent, and  when  the  cause  came  on  lo  be  heard  a  de- 
cree was  pronounced,  and  there  was  no  appearance 
on  behalf  of  the  respondent.  The  costs  in  this  case 
came  before  me  for  taxation,  and  I  allowed  a  case 


Digitized  by 


Google 


378 


THE  IRISH  JURIST. 


[Aug.  11, 


to  direct  proofs  as  against  tbe  opposite  party ;  but 
as  such  was  allowed  after  the  covit  had  given  per- 
inissioD  to  the  parties  to  examine,  such  alk>waooe 
would  not,  I  conodve,  affect  tbe  prificiple  id  the 
present  ease,  as  Master  Rielly  agrees  with  roe  that 
tbe  court  having  directed  an  esamimUian  a  case  to 
direct  proofs  should  be  allowed,  in  the  ease  of 
Wynne  v.  Longjield,  which  I  do  not  find  reported, 
and  which  was  subsequent  to  the  case  of  Hatcheil 
V.  Eggleso,  the  costs  of  the  respondents  came  before 
roe  for  taxation.  This  was  a  general  cause  petition 
to  enforce  a  specific  performance  of  a  contract  for 
sali>.  The  same  course  was  pursued  as  laid  down 
in  GUucock  v.  Ross  and  Hatcheil  v.  Eggleso,  as  to 
filing  affidavits.  All  the  evidence  at  either  sides 
was  given  by  affidavits,  and  there  were  affidavits  of 
about  twenty  different  persons  as  witnesses  filed  joro 
and  con  in  lieu  of  depositions  on  Interrogatories, 
and  the  cause  was  heard  on  these  affidavits  and  a 
decree  pronounced,  and  all  these  affidavits  entered 
as  read  in  the  decretal  order,  and  thus,  looking  on 
those  affidavits  as  proofs,  I  allowed  a  case  to  direct 
proofs  on  the  taxation  of  the  costs.  I  conceive  that 
the  practice  as  laid  down  in  Glascock  v.  Ross^  and 
followed  in  Hatcheil  v.  Hggleso,  was,  that  in  the 
first  instance  the  proofs  were  to  be  made  by  affida- 
vits instead  of  depositions  on  interrogatories,  as 
being  a  more  expeditious  and  inexpensive  mode  of 
determining  the  rights  of  the  parties,  tbe  court  not 
requiring  strict  proof  in  the  first  instance.  But  if, 
at  the  hearing,  the  facts  did  not  appear  to  be  suffi- 
ciently disclosed,  the  court  would  direct  such  further 
enquiry  as  might  be  deemed  necessary,  and  as  the 
Lord  Chancellor  says  in  the  case  of  Glascock  v. 
RosSf  *  The  court  has,  I  think,  full  power  to  decide 
the  case  upon  afi^avits,  if  the  necessary  information 
shall  appear  upon  them,  and  in  99  cases  out  of  100, 
furtlier  investigation  will  not  be  necessary.'  It  ap- 
pears to  me,  therefore,  that  the  practice  so  laid  down 
is  not  that  no  proofs  are  to  be  made  before  the  hear- 
ing of  a  cause  petition,  but  that  a  new  and  less  ex- 
pensive mode  of  proof  is  to  take  place,  viz.,  by  affi- 
davit, and  as  the  case  is  to  be  now  proved  in  this 
way,  I  think  the  party  is  entitled  to  be  allowed  a 
case  to  direct  proo£i  on  taxation  in  like  manner  as 
he  would  be  in  a  plenary  suit.  The  case  of  Kir  wan 
v.  Lindsay,  which  has  been  referred  to  by  Master 
Rielly,  does  not,  I  think,  affect  the  present  question 
further  than  confirming  the  practice  as  laid  down 
in  Glascock  v.  Ross  and  Hatcheil  v.  Eggleso,  In 
that  case  the  application  was  for  liberty  to  examine 
«  witness  on  interrogatories  before  the  hearing  on 
special  grounds,  the  application  was  refused,  the 
grounds  laid  not  being  sufficient.  Referring  to  the 
bill  of  costs  in  the  present  case,  it  appears  that  the 
cause  on  coming  to  a  hearing  had  all  the  ingredients 
for  proof  which  would  have  been  necessary  under 
the  old  practice  in  a  plenary  suit,  with  the  single 
exception  of  deposition^  on  int^irrogatories,  which 
was  supplied  by  affidavits.  There  was  a  consent  to 
admit  proofs  under  the  General  Order,  there  was 
an  order  to  examioe  a  witness  viva  voce  at  tbe  hear- 
ing, and  subpcena  and  viaticum  for  such  witness, 
and  also  an  order  to  read  documents  at  the  hearing, 
and  the  costs  of  all  these  proceedings,  in  reference 
to  proofs,  have  been  allowed.     As  to  the  precise 


time  at  which  a  party  is  entitled  to  be  allowed  a 
case  for  proofs,  i  do  not  think  that  Is  of  much  im- 
portanee,  a  party  is  never  allowed  more  than  one 
case  to  direct  proofs,  and  it  may  be  left  to  the  dia- 
oretion  of  tbe  solicitor  as  to  when  he  may  take  those 
directions ;  but  when  the  answering  affidavit  of  tbe 
principal  respondent  la  filed  to  the  petition,  I  think 
the  ease  may  be  eensidered  as  at  issue,  and  the  ne« 
eessarj  proofa  May  be  direeted,  tbe  affidavits  which 
are  subsequently  filed  are  almost  all  affidavits  of 
strangers  or,  I  may  say,  witnesses  to  support  the 
case  at  either  shAe^  nor  can  1  agree  that  the  party 
has  sufficient  in  the  petition  and  answering  affidavit 
of  the  respondent  to  enable  him  to  shape  his  proofs, 
the  same  might  be  said  in  the  case  of  a  bill  and 
answer  in  a  plenary  suit,  and  there  a  ease  io  mdvise 
proofs  is  always  allowed.  As  to  a  ease  to  dhreet 
proofi  being  allowed  in  a  ceose  petition  matter 
afiier  a  decree,  and  when  tbe  case  goes  before  tlie 
Master  and  be  directs  the  party  to  go  into  proofs, 
I  do  not  think  that  applies  to  the  present  qoestioa  ; 
such  a  proceeding  is  more  in  analogy  to  a  ooinmie- 
sion  in  aid  in  a  plenary  suit,  when  a  party  would 
have  a  case  to  direct  proofb  in  chief  before  hearing, 
and  be  also  entitled  to  a  case  to  direct  proofe  in  aid 
after  before  the  Master.  I  am,  therelbre,  fw  the 
reasons  stated,  obliged  to  say  thaf»  in  my  humble 
opinion,  I  think  Master  Reilly  was  wrong  in  disal- 
lowing the  items  52,  6d,  54,  and  55.  As  to  item 
56,  being  an  attendance  to  obtain  the  loan  of  a  deed 
to  produce  and  prove  at  the  bearing,  it  hais  never 
been  the  practice  to  allow  a  solicitor  an  attendance 
to  borrow  a  document  for  the  purpose  of  making  a 
copy,  or  an  attendance  on  the  opposite  solicitor  irk 
the  progress  of  a  suit  to  borrow  documents  from 
him,  or  as  against  the  opposite  party  for  attending 
to  procure  any  document  which  was  under  the  con  - 
trol  or  procurement  of  the  client.  In  this  principle 
I  fully  concur  with  Master  Rielly,  and  have  always 
acted  on  it ;  but  I  think  the  dissallowanoe  ef  the 
charge  in  the  present  case  is  an  overstraining  of 
that  rule.  As  1  understand  the  charge,  it  is  tfaie, 
the  deed  in  question  was  advised  by  counsel  to  be 
proved  on  behalf  of  respondent,  and  was  aeeordingly 
proved  by  being  admitted  under  the  General  Order 
of  the  court,  and  entered  as  read  in  tbe  decretal 
order,  the  proof  of  it  was  therefbM  costs  in  the 
cause  against  the  party,  the  deed  was  not  the 
property  of  the  respondent  and  he  had  no  eoo- 
trol  ever  it  Tb^solicitot  w«s  enabiedat  the  ez« 
pense  of  one  attendance  to  get  possessiofl  of  the 
original  deed,  trod  no  charge  Is  made  for  a  copy  of 
it,  be  was  thus  in  a  position  to  serve  a  notion  under 
the  General  Ordwik  tbe  co^rt  calling  on  tbe  oppo- 
site party  to  admit  it,  it  was  admitted  accordingly 
and  read  at  the  hearing.  Had  it  not  been  admitted, 
it  shottld  have  been  proved  by  affidavit^  or  it  should 
have  been  proved  vivo  roceat  tbe  hearing,  for  wfaiieh 
purpose  a  su(^»€Bna  would  have  been  necessary  to 
insure  tbe  attendance  ef  the  witness  to  it  to  attend 
at  the  hoaring  to  beenakained,  and  a  side-bar  order 
entered  for  liberty  to  examine  him,  or  had  the  deed 
been  lost,  and  the  opposite  party  refbsed  to  adnsit 
it  and  it  beoame  neoassary  to  prove  its  confonfes  by 
secondary  cadence,  a  search  for  the  origlnai  should 
have  been  proved,  and  a  line  of  evidence  gone  into 
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wbich  might  hdve  been  very  expeik»ive,  aed  wbiob- 
ever  line  of  proof  might  have  been  necessarily 
adopted  would  have  been  properly  costs  in  the 
cause  against  the  opposite  party.  Thus  a  charge 
of  68.  2d.y  for  one  attendance  avoided  any  of  those 
different  and  more  esipensive  modes  of  proof,  and 
which  was  of  course  a  benefit  to  the  opposite  party. 
I  therefore  think  that  the  attendance  in  this  case 
should  have  been  allowed  notwlthstawding  the  ge- 
neral  principle  referred  to  by  Master  Rielly.  I 
think  some  discretion  should  be  allowed  to  the 
Taxing  Master  in  oases  of  this  nature  wber^  an  at- 
tendance is  meritorious  and  saves  expense  to  par- 
ties, and  where  in  similar  cases  charges  may  be 
made  for  obtaining  deeds,  which  may  be  exorbitant, 
the  Taxing  Master  can  reduce  them  witbin  the 
proper  limit.  I  may  add,  that  if  an  original  will 
was  required  to  be  produced  at  the  henring  from 
the  prerogative,  or  an  original  memorial  from  the 
registry  office,  an  attendance  would  be  allowed  to 
the  solicitor  to  have  such  document  produced,  and 
this  in  costs  against  the  party.  And  by  the  156th 
General  Order  of  the  Court,  (1843,)  all  costs  be- 
tween party  and  patty  are  directed  to  be  taxed  as 
nearly  as  possible  hi  the  same  manner  as  between 
solicitor  and  client.  Edwabd  Tandt.** 


Cebtifigate  of  Master  O'Dwter,  ^drbuakt 
to  said  obdeb. 
In  obedience  to  the  order  of  the  24th  November, 
1854,  I  hereby  certify  to  the  court  in  relation  to 
Nos.  52,  53,  54,  55,  and  56,  in  respondent's  bill  of 
costs  as  follows :  all  these  numbers,  except  No.  56, 
are  the  costs  of  a  case  for  counsel  to  direct  ^H'oofs 
in  a  cause  petition.  My  office  being  the  first  of  the 
Taxing  Masters  almost  all  the  cases  brought  before 
me  for  taxation  were  cases  upon  pleadings  by  bill 
and  answer  and  proofs  under  the  old  practice,  whilst 
costs  of  cause  petitions  were  geaerally  brought  be- 
fore Master  Tandy  and  Master  Rielly,  and  when 
cases  of  cause  petitions  were  brought  before  me,  I 
found  a  difference  of  practice  prevailed  in  their  of- 
fices in  respect  to  a  case  to  direct  proofs.  J  can- 
not find  that  a  case  to  direct  proofs  was  charged  in 
any  costs  of  cause  petitions  before  me  until  very 
recently.  In  the  case  of  JReid  v.  Bonkam,  which 
came  before  me  since  the  order  in  this  case  was 
pronounced,  in  which  case,  concurring  in  the  views 
stated  by  Master  Tandy*  1  allowed  a  ease  to  direct 
proofs,  because  although  proofs  by  examination  of 
witnesses,  depositions  or  viva  voce^  are  not  to  be 
made  unless  directed  at  the  bearing,  as  appears  by 
the  cases  of  Giaseock  v.  JRos§  and  HatcheU  v.  E^ 
gieso,  referred  to  by  Masters  Tandy  and  Rielly, 
yet  I  considered  that  prooft  are  not  altogether  dis- 
pensed with,  but  are  to  be  made  by  affidavits,  and 
the  Lord  Chancellor  in  his  judgment  in  HatcheU  v. 
Eggleea^  says  <  that  either  party  may  support  bis 
case  by  affidavits  of  several  people,  if  necessary.' 
I  do  not  see  how  a  party  is  to  know  what  affidavits 
are  necessary  to  support  his  ease  without  the  assist- 
ance of  counsel,  ai»d  that  a  case  for  tliat  purpose 
in  the  nature.of  a  case  to  direct  proofs  is  necessary 
and  ou^tr  to  be  allowed.  With  respect  to  item  5t>, 
it  is  a  general  principle  of  taxation  not  to  allow  for 
an  attendance  to  borrow  a  document  or  copy  of  any 


proceeding  in  the  caose,  mnA  ao  I  informed  Master 
Rielly  when  he  referred  to  me  on  a  former  occasion; 
b«t  for  the  reasons  stated  by  Master  Tandy  in  his 
certificate,  I  do  not  think  that  principle  shoald  be 
applied  to  the  attendance  charged  for  in  this  item, 
and  therefore  the  fee  for  this  attendance  should,  in 
my  bumble  judgment,  be  allowed.     J.  O'Dwtbb.* 

The  Attorney- General  (Brewster)  now  moved 
that  Master  Rielly  be  directed  to  review  this  taxa- 
tion with  regard  to  these  items,  and  to  allow  the 
same. 

April  2^  1855. — The  Masteb  of  the  Rolls 
noMr  gave  judgment  as  follows: — In  this  case, 
which  was  heard  last  Term,  and  which  has  been 
standing  over  for  judgment  since,  the  application 
was  on  behalf  of  the  respondent,  the  Rev.  Edward 
Geraghty,  that  Thomas  Rielly,  Elsq.,  the  Taxing 
Master,  do  review  the  taxation  of  the  costs  directed 
to  be  paid  by  the  petitioner  to  the  respondent  by  order 
of  the  10th  of  May,  1854.  In  the  Ull  of  costs  the 
items  disallowed  are  first  the  Nos,  52,  53,  54,  and 
55 ;  the  Taxing  Master  has  disallowed  these,  f  His 
Honor  referred  to  the  items  disallowed  by  Master 
Rielly,  as  set  out  in  the  statement.]  Now,  previous 
to  the  passing  of  the  Court  of  Chancery  Regula- 
tion Act,  a  case  was  allowed  in  a  plenary  suit  for 
the  direction  of  proofs  to  the  plaintiff,  after  all  the 
answers  had  come  in,  and  it  was  allowed  to  the 
defendant  after  issue  joined ;  and  therefore,  at 
that  stage  of  the  proceedings,  the  plaintiff,  after 
all  the  answers  had  come  in,  was  entitled,  on  taxa- 
tion between  party  and  party,  to  lay  a  case  before 
counsel  for  direction  of  proofs,  and  the  defendant 
was  entitled  to  do  the  same  after  issue  joined.  It 
is  scarcely  necessary  to  state,  that  in  ordinary  pe- 
titions,  previous  to  the  passing  of  the  Court  of 
Chancery  Regulation  Act,  no  costs  were  ever  al- 
lowed as  l)etween  party  and  party  for  the  case  or 
opinion  of  counsel ;  no  matter  how  heavy  the  case 
might  be,  the  costs  were  never  allowed.  Master 
Rielly  bus  disallowed  these  costs  upon  this  princi- 
ple— that  Qpon  the  view  taken  by  the  Lord  Chan- 
cellor in  several  cases  which  Master  Rielly  refers 
to  in  the  report  be  made  to  the  court,  these 
should  be  treated  as  ordinary  petitions ;  for  I  refer- 
red this  case  to  him,  and  be  made  a  report,  in  which 
he  has  referred  me  to  two  or  three  authorities,  by 
which  it  appears  that  the  Lord  Chancellor  has  al- 
ways treated  petitions  under  the  Regulation  Act 
as  ordinary  petitions.  I  think  that  Master  Rielly 
has  very  naturally  come  to  the  conclusion  that 
the  costs  ought  to  be  disallowed,  if  the  obser- 
vations of  the  Lord  Chancellor  in  the  cases  re- 
ferred to  be  considered  applicable  to  every  case. 
One  of  the  cases  referred  to  by  Master  Rielly  in 
his  report  is  the  case  of  Glascock  v.  RofSi  reported 
in  the  1st  vol.  of  the  Irish  Chancery  Reports,  in 
which  the  Lord  Chancellor  made  this  observation  : 
"  The  Act  was,  as  I  conceive,  passed  for  the  pur- 
pose of  introducing  into  all  the  subjects  of  equity 
jurisdiction  the  ordinary  system  of  proceeding  upon 
petition,  which  had  been  previously  found  available 
for  certain  purposes  of  the  court ;  it  therefore  se- 
dulously draws  a  line  of  distinction  between  pro- 
ceeding by  petition  and  proceeding  in  a  plenary 
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BojUf  It  does  not  prevent  aq^  person  from  6Iing 
.  »  bill  if  he  please  to  do  so.  No  doubt  the  court 
would  Imve  jurisdiction  to  deal  with  the  costs  of 
such  »  suit  if  improperly  instituted^  so  as  to  pre- 
vent liny  ooeroua  reaalta  to  the  defendant ;  hut 
there  is  nothing  in  the  Act  which  precludes  the 
filing  of  ,a  bilU  if  the  elaimants  so.  desire.  Again, 
the  Act  gave  the  court  power  to  insist  upon  the 
course  by  plenary  suit  being  pursued,  if  it  shall 
^appear  that  the  plaintiff  s  prayer  cannot  be  safely 
or  conveniently  granted  on  petition,  or  if  the  ob- 
jects of  the  petition  cannot  be  sufficiently  or  con- 
venifwtiy  atlajined  under  the  procedure  of  the  Act." 
And  in  a  subsequent  part  of  the  judgment  the  Lord 
Chancellor  saya :  **  It  appears  to  me,  therefore, 
that  the  Act,  in  adopting  the  course  of  proceeding 
by  petition,  did  not  intend  that  it  should  be'incuqi- 
bered  by  the  terms  of  a  plenary  suit-^the  courde 
of  proceeding  by  petition  was  already  tvetf  known'; 
it  was  a  very  simple  one — first,  the  petition  was 
brought  to  the  Secretary's  office,  the  Lord  Chan- 
cellor then  made  a  fiat  upon  it,  and  when  the  peti< 
tioner  obtained  an  order  for  hearing,  he  servea  no- 
tice on  the  respondent,  and  that  notice  was  brongbt 
on  to  be  heard  on  the  expiration  of  tWo  days.  The 
petition  was  frequently  merely  made  as  anclHiary  to 
further  inquiry,  and  accordingly,  upon  the  Trustee 
Act  and  others  of  a  like  nature,  the  course  adopted 
was  a  reference  to  the  Master  to  inquire  whether  the 
case  was  one  within  the  Act  relied  on ;  such  was 
the  course,  in  the  first  instance,  applicable  to  all  pe- 
titions before  the  passing  of  this  Act.  What  lis 
there  in  the  Act  to  introduce  a  difference  between 
the  petitions  under  it  and  petitions  under  former 
Acts  ?  There  are,  no  doubt,  some  points  of  dif- 
ference, but  not  many."  Again,  in  a  subsequent 
portion  of  the  judgment,  the  Lord  Chancellor 
states :  «  The  Act  does  provide  that  these  peti- 
tions are  to  be  entitled  *  cause  petitions,'  and  are 
to  be  heard  before  the  Lord  Chancellor,  and  that 
the  proceedings  are  to  be  filed  in  the  Rolls'  office ; 
but  these  are  mere  formal  regulations,  and  with 
that  exception  the  word  'cause'  is  not  introduced 
into  the  Act.  Taking  it,  then,  that  these  petitions, 
with  the  special  exceptions  introduced  into  the  Act, 
are  to  be  dealt  with  as  petitions  previonsly  had 
been,  it  would  be  plainly  in  the  power  of  the  par- 
ties, according  to  the  practice  of  the  court  in  such 
matters,  to  file  their  own  affidavits,  or  those  of  any 
other  persons  who  may  be  able  to  support  or  resist 
the  case  sought  to  be  made  by  the  petition  ;  and, 
in  fine,  I  apprehend  that  all  this  Act  substantially 
does,  as  distinguished  from  the  former  course  of 
the  court  in  petition  matters,  is  to  authorize  the 
petitioner  to  annex  interrogatories  to  his  petition, 
and  to  verify  his  petition  on  short  aflUdavits  ibatead 
of  a  full  one,  and  to  enable  the  respondent  to  file 
interrogatories.*  There  are  some  other  passages 
in  the  judgment,  which,  however,  it  is  not  neces- 
sary for  me  to  refer  to.  Master  Kidly  on  those 
has  very  naturally  come  to  the  eoncfusion — winch 
I  am  not  certain  he  was  wrong  in  doing— that  if 
these  are  to  be  considered  as  petitions,  and  not  as 
causes,  that  these  costs  ought  not  to  be  allowed.  I 
have  very  great  difficulty  in  coming  to  the  conclu- 
sion that  he  is  wrong ;  nor  am  I  at  all  sure  that  in 


coming  to  a  conclusion  different  from  his,  that  I  am 
right  iffW^doing.  '  Master  Rietiy  !wte  direlt  on  that 
decisioA  iophoW  thti^  th^eisause  petitions  are  no- 
thing thpre  tfiffh  brdin^y  pf.et^tfon*,  ahd  iie  hw, 
therefore,  very  naifurahly  ^isMlotred  thewJ  costs, 
'  which  ^ere  filUiWed  in  pleiialry  iui'ti  by^rtn.  M*fc. 
'  ter  Riel\y'h/is  expt^ined  hiS  viewa'ai  gi^eat  length, 
^  and  in  an  able  mannfer,,inW8tep<4rt  to  the' Court; 
I,  however,  thQughtltadi^sAMe  to^jUrk  the  opfelbn 
of  tjhe  oth^r  Ta^xirtg  MasttHFii,  and'lhey  have  come  to 
different  condnsio^  from  that  %h1ch'  MasWr  Riellj 
has  arrived  at  'Theft*  realsb'nS,  however,  dW  ^ot  ^. 
tisfactory ;' arid,  of  course,  ftfei'fe  is  irery  great  dift 
culiy  in.  dealing  with. the  matter. '  I  have  not  tJie 
least  hesitation  In  Baylti^  /hat  I  Uttt  dewly  of  opi- 
nio;i  that  a  c^se  for  the  direction  o^  proofs  ought 
to  be  allowed  at  ^dmi  -sttt^e  of  tfce  proceedings ; 
but  the  diffiodlty  i»  tb  fin4  otti  what  is  the  stage 
of  the  proc^etfings  which,'  under  the  Chancery  Ra- 
galation  Act,  cad  be  deeh)^  antilogous  to  the  time 
of  alt  the  answers  comirtg  Inf,  or  the  joioing  of 
issue;  t^hfch  Were  the  peri^  of  tlie  suit,  as  I  have 
already  siafct  jft  which  the^plwintiff"  and  defendant 
were  respetillvely  At  libettjr  %o  >*y  a  case  before 
counsel  for  d!recti(yn  t>f  ptoi^  ;  And  at  this  moment 
f  am  not  able  to  Uy  down^ny  role  on  llie  subject ; 
but  under  the  palrti6tifer  cireuiHstances  of  the  case, 
the  course  wTifcfc  1  llave  iliought  it  best  for  aie  to 
adopt  is,  to  direct  tire  testis  to  be  aHowed,  aad  let 
the  Lord  Ch]inc6ttdr  explain  the  course  which  should 
be  adopted  in  such  cased.  T4ie  iacts  of  this  parti- 
cular cnSe  Wctfe  notf  opened  by  counsel,  nor  were 
they  stated  in  atiy  of  the  affiduviu  ;  but,  however, 
I  sent  to  the  Rolls  Oifit^  nnd  obtained  them.  The 
cause  petition  wa^  filed  on  the  2nd  of  May,  1853. 
There  was  some  mistake  in  opening  the  case,  fur 
"  1854"  was  stated  by  Mr.  Bcewster.  I  do  not 
know  the  exact  time  of  the  service  of  the  peliiion, 
but  it  was  stated  by  Mr.  Brewster,  and  I  presume 
it  to  be  the  fisct  that  it  was  served  at  such  a  time, 
that  the  affidavit  filed  by  the  respondent  on  the  3rd 
of  June  was  in  time,  akhoi^h  certainly  the  tweoty- 
one  days  had  elapsed,  from  the  date  of  the  peti- 
tion ;  but  liaoppose  it  was  not  served  uoiil  aAer 
the  2nd  of  May ;  but,  bowerer,  no  complaint  was 
made  on  the  sulbjeot^  The  case  was  laid  before 
counsel  on  tlie  Idib  of  May,  luui  on  this  subject  it 
was  stated  by  eoansel  that  it  was  laid  before  him 
after  the  Rev«  E.  Geragbty'a  mffidavit  had  been 
filed  in  an$wer«  The  dates  teem  to  me  to  have  been 
quite  miseo«C0iv«d,  and  it  is  very  desirable  solicitors 
ahotild  iDStPuct  oojonsel  properly  oo  this  subject. 
The  case  for  Mr.  Brewater's  opinion  Is  dated  the  1 3ili 
May,  being  previous  to  tbe  filing  of  the  Kev.  £.  Ge^ 
ragfaty*s  answering  affidaerit ;  but»  boweveff  on  refer- 
ring to  the  oaae,  i  find  counsel  alluding  to  the  ao- 
sweriug  affidavit  of  the  Rev.  E.  Geraghty«  Now, 
that  was  not  filed  lentil  iheSrd  Juae^but  what  I  think 
the  solicitor  probably  did  waa  this,  he  sent  tbe  drafl 
of  the  affidavit^  intending  it  to  be  filed ;  and  here 
I  may  state,. that  if  the  petition  bad  been  dismissed 
for  want  of  proaeoution  by  the  petitioner  himself, 
aa  he  might  have  done  in  hia  own  case,  we  will  ssy 
on  the  ist  of  June,  then,  in  that  case,  I  should  be 
clearly  of  opinion  that  the  costs  should  not  be  al- 
lowed^ for  the  respondent  has  no  right  whatever, 
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until  there  is  soraethiDg  done  id  the  nature  of  join- 
ing issue,  to  lay  a  case  before  counsel.     But  that 
period  arrives  on  the  3rd  of  June,  as  the  answering 
affidavit  was  then  filed.     I  am  not  considering  the 
previous  date  of  the  I3th  of  May,  but  as  if  on  the 
3rd  of  June  the  case  was  laid  before  Mr.  Brewster, 
and  on  that  day  the  time  had  arrived  when  issue 
was  joined,  and  when»  I  think,  the  case  should  be 
allowed.  The  answering  affidavit  of  the  respondent, 
the  Rev.  E.  Geraghty,  was  filed  on  the  3rd  of  June, 
and  I  am  disposed  to  think  that  on  the  affidavit  of 
the  respondent  coming  in  it  was  quite  necessary  to 
Taya  case  before  counsel,  and  the  costs  of  that  ease 
ought  to  be  allowed.     I  shall  state  what  the  result 
was.     First,  I  find  that  af^er  the  answering  affidavit 
of  the  Rev.  Edw.  Geraghty  was  filed,  on  the  15th 
of  June^  there  was  an  affidavit  made  by  his  solicitor, 
another  on  the  18th  of  June,  another  on  the  same 
day  by  the  Rev.  E.  (jeraghty,  another  on  the  I2th 
of  July  on  the  part  of  the  respondent,  another  on 
the  17th  of  Augu^,  and  then  there  were  the  affida- 
vit* in  answer ;  then  on  the  20th  of  August  there 
was  an  affidavit  io  reply  on  the  part  of  the  petitioner, 
on  the  same  day  another  by  the  same  party  ;  then 
there  was  an  affidavit  on  the  Ist  of  October,  1854, 
by  way  of  rejoinder,  on  tliepart  of  the  respondent ; 
then,  on  the  12th  January,  1854,  another,  by  way 
of  surrejoinder,  by  the  petitioner,  and  two  more  on 
the  same  day ;  then  there  was  another  by  way  of 
surrejoinder ;  then  there  was  another  by  the  Kev. 
Edward  Geraghty,  in  October,  1854,  by  way  of  re- 
butter, and  then  another :  so  that  here  we  have  affi- 
davits, first  by  way  of  answer,  then  by  way  of  reply, 
then  by  way  of  reminder,  then  by  way   of  surre- 
joinder, then  rebutter  and  surrebutter,  and  there 
might  have  l>een,  under  this  course  of  practice,  affi- 
davits for  the  next  twelve  months,  so  as  to  involve 
an  extent  of  pleading  that  there  i»  really  no  name 
for.  Thus,  instead  of  having  a  day  limited  by  which 
every  body  on  both  sides  should  have  in  all  their 
affidavits,  we  have  here  a  course  of  practice  allowed 
which  is  utterly  and  entirely  inconsistent  with  the 
due  administration  of  justice.     Each  party  goes  on 
to  see  how  far  his  client  can  screw  up  his  conscience 
to  swear  an  affidavit,  instead  of  having,  on  the  plain 
principle  oi  common  justice,  one  day  on  which  all 
the  affidavits  should  be  filed.     However,  this  case 
ended  by  the  petition  being  dismissed,  and  then  the 
question  arose,  **  Was  the  Rev.  E.  Geraghty  entitled 
to  the  costs  of  the  case  for  direction  of  proofs  ?"  1 
feel  it  extremely  difficult  to  reply  to  tlie  arguments 
of  Master  Rielly,  who  refers  me  to  those  cases  de- 
cided by  the  Lord  Chancellor ;  but,  however,  if  I 
treat  this  as  an  ordinary  petition,  as  the  Lord  Chan- 
cellor considers  they  all  are,  I  am  introducing  a  new 
practice.     On  the  other  hand,  1  cannot  help  think- 
ing that,  if  this  case  were  brought  before  the  Lord 
Chancellor,  he  would  treat  it  so.    1  have  read  the 
opinion  of  the  Attorney -General,  Mr.  Brewster,  and 
as  1  see  that  a  bonaJUe  and  necessary  case  was  laid 
before  counsel,  and  that  it  was  utterly  impossible 
to  have  the  suit  conducted  without  it,  I  feel  very 
unwilling  to  have  the  costs  of  it  disallowed.    I  un- 
derstand the  solicitor  says  it  is  not  the  amount  he 
cares  about  so  ninoh  as  having  the  principle  de- 
cided.    1  think  the  t>est  course  for  me  to  adopt  is 


to  express  my  clear  opinion,  that  under  the  facts  of 
this  case  the  costs  ought  to  be  allowed,  althougb  I 
am  not  at  all  saying  that  Master  Rielly  was  wrong 
in  disallowing  them.    On  the  whole  of  the  case  I  am 
disposed  to  treat  the  affidavit  of  the  3rd  of  June, 
filed  in  good  time  on  the  part  of  the   respondent 
himself,  as  in  the  nature  of  an  issue  joined,  and  if 
I  may  so  treat  it,  then  the  principle  of  the  cases  in 
plenary  suits  applies,  and  the  costs  ought  to  be  al- 
lowed.    One  of  the  difficulties  1  feel  in  this  case  is 
this,  that  a  respondent  need  not  file  any  affidavit  at 
all ;  from  a  passage  in  that  case  the  Lord  Chan- 
cellor appears  to  consider  so ;  and  unless  there  are 
interrogatories  in  the  petition,  I  think  the  respondent 
is  not  bound  to  make  any  affidavit.  In  this  case,  how- 
ever, there  appears  to  be  an  affidavit  properly  filed. 
The  case  appears  to  have  been  conducted  very  pro- 
perly, and  I  think  that  in  this  case  I  may  treat  the 
filing  of  the  respondent's  affidavit  in  the  nature  of 
joining  issue,  and  if  so,  it  falls  under  the  old  system, 
and  he  was  entitled  to  lay  a  case  before  counsel.  I 
have  already  stated  that  this  case  was  laid  before 
Mr.  Brewster  a  few  days  before  the  affidavit  was 
filed,  whicli  was  not  till  after  the  lapse  of  the  twenty- 
one  days,  and  that  if  the  petitioner  had  chosen  to 
dismiss  his  own  petitfon,  then  clearly,  I  apprehend, 
the  costs  ought  not  to  be  allowed,  but  the  period 
having  arrived,  I  think  I  may  treat  it  as  if  taken 
de  bene  esse,     I  am  not  however  at  all  prepared  to 
lay  down  any  general  rule  ;  I  could  not  do  it.    Sup- 
pose the  Rev.  E.  Geraghty  never  filed  any  affidavit, 
then  there  would  be  no  issue  joined.     I  really  do 
not  see  any  way  of  kying  down  any  general  rule. 
The  rule  Mr.  Brewster  suggested  was  this,  that  on 
the  answering  affidavits  coming  in,  then  you  should 
be  entitled  to  lay  a  case  before  counsel ;  but  the 
objections  to  that  are,  first,  the  respondent  may  not 
file  any  affidavit  at  all,  and  secondly,  he  might  file 
his  answer,  the  whole  of  the  proofs  being  made  be- 
fore, and  then   the  curious  question   would  arise. 
What  would  be  done  in  that  state  of  things  ?    How- 
ever, I  think  it  is  better  to  leave  the  difficulties 
that  may  arise  in  subsequent  cases  from  such  ques- 
tions as  that  to  be  decided  when  they  do  arise;,  but  in 
this  particular  case  it  has  been  regularly  conducted. 
But  on  the  whole,  I  think  in  this  particular  case  it 
is  better  that  the  costs  should  be  allowed.     There- 
fore 1  will  treat  the  affidavit  of  the  3rd  June  as  in 
the  nature  of  issue  joined,  and  direct  the  Taxing 
Master  to  review  his  taxation.     At  the  same  time, 
1  must  say  I  have  great  difficulty   in   meeting  his 
arguments,  and  I  am  not  able  to  lay  down  any  ge- 
neral  rule.     As  to   item   66,  for  attending  Lord 
Bloomfield*s  solicitor  to  obtain  the  copy  of  the  deed, 
it  appears  from  the  certificates  of  the  Taxing  Mas- 
ters that  it  is  the  general  rule  of  taxation  not   lo 
allow  for  an  attendance  in  such  case ;  but  as  in  this 
case  two  of  the  Taxing  Masters  have  thougiit  it 
right  that  the  item  should  be  allowed,  and  that  a 
discretion  should  be  allowed  to  the  Taxing  Masiers 
in  such  cases,  and  that  the  general  rule  should  not 
be  applied  to  this  case,  I  do  not,  in  this  case,  dissent 
from  the  general  rule  as  laid  down  by  the  Taxing 
Masters,  and  if  I  had  not  got  the  report  of  the  oiijei* 
Taxing  Masters  in  favour  of  allowing  the  item  u 
this  ca.-Je,  1  would  have  disallowed  it. 
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The  fbliowing  order  yms  made  i^^ 

»liie  ordered  by  the  Rigbt  Hon.  Ihe  Mttler  of 
the  Rollfl  that  TboiMt  Rtelly,  Esq^  oneef  tke 

.  Taxing  Matters  of  this  court,  do  review  his 
taxatioo  of  the  costs  directed  to  be  paid  by  the 
petitioner  to  the  respotidenti  the  Rev*  £.  Ge* 
rvighty,  by  the  order  made  in  this  matter^  bear<» 
log  date  the  10th  day  of  May^  1614»  by  allow* 
ing  to  Ihe  said  reepondent  the  charges  or  ittfoss 
in  the  bill  of  said  c08t8»  numbered  respeotively 
52,  53,  64,  55,  &  56,  the  particulars  of  wltieli 
are  set  forth  in  the  schedule  to  thia  order  an** 
nexed,  and  whicb  the  said  Master  has  disallowed 
on  tlie  taxation  thereof." 


COURT  OF  EXCHEQUER. 

[Reported  by  Joaw  Nobwood,  Eb^,  Barrister-st-Law.] 

Easter  Term;  1855. 

[^Coram  Richards  asd  Gbbbbe^  fi.B»] 

BOYJUAN  AND  ANOTHER  (ASSIGNEES  OP  EvANS,  A 
BANKRUPT,)  V.  The  DuBLIN  AND  Bfil  FAST  JoNC- 

xioN  R Ait-wAT  Co. — April  1 7. 

Practice — Inspection  &f  premUes-^C^mfn^n  Law 
Procedure  Amemimetvt  Act,  9ec,  47. 

la  pui*suanc$  of  ihe  provisions  cf  16  ^  17  Tic,  c. 
118,  fi.  47>  where  it  shall  appear  to  the  court  or 

-.  Judge  that  it  would  be  necessarily  for  the  ascer* 
tainmerU  of  the  truth  of  anjf  matter  in  dispute^ 
thai  an  inspection  or  examination  qf  any  pre- 
mises or  chattels  in  the  possession  or  power  o/' 
either  party  should  he  had  by  the  opposite  party^ 
or  witnesses,  jury,  Sfc,  the  court  or  judge  may 
order  the  party,  in  whose  possession  same  may 
be,  to  permit  such  inspection  by  the  jury,  Sfc,  or 

.  by  such  person  or  persons  on  behalf  of  ihe  party 
applying,  and  at  snch  times,  and  under  such  re- 
ffulationSf  as  to  the  court  or  judge  shall  seem  Jtt, 

Fitzgihhon,  Q.C,  (with  Mrhom  itas  D.  C.  fferon,) 
of  counsel  for  the  plainrftfs,  moved  that  ati  impeef^ 
tion  or  examination  of  the  works  at  the  •*  Boyn« 
AHaduct,**  of  the  "  Viaduct,*  arfd  of  the  goods, 
chattels,  plant  and  maelHnery  l>eing  in  and  about 
the  site  of  the  works  for  carrying  on  the  said  strtie^ 
tnre,  migTit  be  itad  by  the  plaimiflps,  their  attor- 
ney and  witnesses ;  (hat  is  to  say,  that  two  or  mote 
engineers,  measurers,  or  valoators,  might  be  per- 
mitted to  visit,  inspect,  and  measure  saine^  at  rea- 
sonable times,  during  the  present  or  ensuing  n)onth* 
It  appeared  tliat  Evans,  previous  to  his  baimmpCcy) 
had  been  the  contractor  fhr  the  erection  of  the 
Viaduct.  The  plaintiff  Boylan's  affidavit  stated 
that  one  of  the  most  important  issues  raised  by  the 
defence  was  as  to  the  value  of  the  work  and  lalMrar 
done,  and  materials  provided  by  the  said  Evans,  be* 
fore  his  bankruptcy,  for  the  defendants;  that  thede** 
fendants  allege,  that  the  sum  of  £74,634,  paid  to  him 
before  his  bankruptcy,  was  more  than  sufficient  to 
cover  the  amount  of  work  done,  and  materials  pro- 
vided by  him  ;  that  the  plaintiffii  were  prepared  to 
take  issue  thereon,  and  claim  a  sum  of  £21,427,  as 
tit  ill  due  to  them  as  assignees,  on  foot  of  said  work, 


OMiAcmk,  Sm-t  i)rovided  by  EKaoa  s  thiit  they  h«v9 
bee»  adriaed^'iDdt  beUrsfir|s  il  to  'befleoeasary^  tli«l 
thft  warks  sfaodldbiiiifispee^d  wi  valwd  by  oofB« 
petent  ^ngmers  and^vaittatdras  that  pUiDtiffiB'  aft« 
torney  had  re|)^aiadly  applied  ieit  peitniasioii  to  in* 
speot  and  vaiUe^  b«i  bad  bean  fefuaed*    Tha.«tt^r^ 
ney- corroborated  iba  abotrai  AlateaQ^ttU  «Ad  variCed 
a  letter  written  by  him  to  the  attorney  tiftthe  eooK 
pany,  T^uflnMg>  4coestartGt>tfae.  vqi^s.  i%t  owipttt^ra 
and  vBluaiors;  Sio«y.and  •^hia  letter  fnMSr  Ihf  coaci* 
pany'aaaUoitDria'mfsly;  dsMying  iht<r4ght  t^  aiea^ 
sere,  and  ra&sngfbQtQsattnilba'WoalM*  Ua^i^aved, 
from  the  ataleiMoi«f  cdmiaalihat ihe  badkrupi  bsi4 
axpMded  tuoless  m  fftmabaB  £dO»aOa.i«flilikiag  for 
and  co'ectiflg  •iw/o£th«fpiefB  oil  tduah  the  viadiftofc 
reats,  and  allflgasl  ibat  whettjhfrhadipfocesdjsd  a  ear* 
tai«  way  with  the  #orha»  tfaa  ^Qom/^ay^  ac^ng  un- 
der the  provisioiiB  of  a  osrtaio.  dataaa  eoAlained  ia 
the  eomraet-dsed,  had  turned  bin  smi  after  he  had 
expended  aearly  £100,600  in  foftheraiMe  of  the 
worka,  and  before,  be  had  broaghtHsa0M  to  a  bocp 
eessfnl  temanataeir*     The  ^tonspaogr^  in  their  de- 
fence, relied  on  this  coatniolMleed  eadtr  aeaU  and 
the  pbmstiffa  had' filed  Aheaeto  a  seplioatkMi  alle^ 
ing  fraud  iii  the  exeoiHiee-  of  the  deed.    [Itick* 
ards,  B.^'WkBt  ir*  the  duvaater  of  the  iraud  ?] 
The  oompany,  hairiBg  adiBeJissed  for  tenders  for 
the  execotioo  of  the  worka^  published,  for  the  guid- 
awee  of  intendkig  coBtFactecs,  erosa  aectiooa  of 
the  River  Boywa^  en  vihioh  were .  depkted  three 
hrr^«kr  and  nearly  parallel  liaea»  showing  the 
usual  high-^i»sit»f  laoark,  the  layer*  of  mud  at  the 
bpttom  of  the  etveaniy  bikL  the  reck^at&almii  un- 
der the  Qtudy  all  wbith  'porported  to  be  framed  ia 
accordaece  with  actual  survey,  and  were  stated  to 
be  the  result  of  prop^  and  sotentific  boriogs.  Theae 
erosa-sectioBs,  mereover,  were  authenticated  by  the 
signature  of  tbe  company's  eagiBeer-io-obief,  Sir 
J»  McNeill,  bttt^  eventually,  turned  out  to  be  a  mia* 
represeatadottt  inaamveb  as  they  were  not  the  result 
of  proper  boritigtf,  orofiaetual  sorvey  {  for  where  the 
stratum  of  reck  was  rapreseaied  to  lie  at  a  certaia 
depth  below  the  mud  and.  silt  of  the  river-bedt 
no  seeh  stratum  eiciated^    The  deed,  aa  eaeeutedi 
contained  a  oofveoa'nt  -  that  the  eontraotor  ahould 
sink  down  to  and  battd  upon  the  reok^etratum ;  and, 
relying  on  the  oorreetoesa  of  theccoBs»eoctioua  thna 
furnislied  by  the  oenspamyV  eng inaers,  he  executed 
the  oontraet^deed,  and  eoinmenced  the  anderlnkuig. 
He  sank  of^tnapda  of  forty  feat  through  the  bed  of 
the  rivet  to  find  the  •  r6ok,  and  it  was  not  until  he 
had  gone  thirty  festi  lower,  at  a  coat  of  about 
£  l,Ow  per  ^aot<  that  he  reached  iu    Thia  miare- 
preaentatioii  enihre  patftef  the  oompai^,  and  the 
unexpected  i^xpenditere  and  delays    cauaad   the 
oontractot'a  bankmptoyv    Hia  easignees  now  aeek 
to  recover  the  valbe>-of  the-  plana,  tnaofaanery,  and 
certain  materlala  nsed  and  exiiaaded  in  the  pro- 
gress of  tba  irevk^,  and  it  beeoaaea  necessary  for 
the  plaintifih  to  manaure-and  iuapeot  the  worka  and 
ptant  still  remanii'ng  en  the  ground,  and  to  this 
insf»eoti<]^n^  aijd  ex}imiaath)n  they  are  entitled  under 
the  CottMuon  Law  Preoedure  Amendment  Act,  ( 1 6 
ft  17  Vie<  0.  H 3,  a.  47,)  and  the  court  has  clearly  the 
power  to  order  same.    This  inspection  cannot  pre- 
judice the  defendants,  and  will  be  had  at  tbe  plaiu- 
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iM^me  emftledk  ta  bt  pwd  for  theii^oflit  4one. 
[CPftd^ftt,  B^^^l^^mot  jrour  «p|4ioiilloti  Mm^^irKtt 
pMematuf#y  white  tk«  'dMnrrer  is  peaMiy  F]  K«  $ 
f«r  we-ehrim  in<oar  eimtiMiM  ««d  plttfni  f«r  works 
tmam^  ootsUk  the  dwdi  [6^#«i»M^  d9«-^Yoa  seem 
]9y^m  fjkek  Mi  foe  Mtilkd  to  iMre  mii  oriar  f^r  nn 

ilf>^Mitoijfi4,'  Qi6L,  madMtA  Nwman  oentra**^ 
At  to  the  ptea  of  (Vaudy  we  have  demurred,  end 
sheN  deal  tberewith  wbeat-it  oooies  oa  fbr  afgameDt 
Tfa*  sfiedAeatkm  ^ootaiasf  an  espms  covenant,  re* 
^irin^  ooatraelOf«  14  eatisfj  therooeWies  ef  the  «x* 
hiteifeee  eif  tiie  foek;  ef  the  eenwafess  of  tha  Hariags, 
aad  of  tbe  aaauraey  of  tba  sarveys,  be<We  thej 
should  ooaitraet,-and  cocpressly  statiag  that  the  Gora«- 
paoy  4«*>n  iK>t  be  awwerablefbr  the  neodcado  thereof. 
The  oootmctor  •did  oot  take  the  trouble  to  assure 
himself  of  these  aiattan,  and  findings  his  error,  he 
abonld  harie  eeaoed  the  wark«  Thera  is  mo  teaaaih* 
able  grouad  alleged  to  sastaia  this  applioatioa* 
They  have  eoneealed  the  impoitant  fact  from  the 
€e«rt  that  thej  haraafaneadj  had  an  inspection*  An 
ittspectkm  now  will  ba  foiltieiess^'  fbr  the  materials 
have  been  stace  worked  upi»  ike^  «iadiicf«  and  tha 
plant  used  in  its  eoastnsetiaor  eonasqliantlyvit  wtU 
be  impossiblev  without  iiie  wildest  guasaee^  to  sepai* 
rate  the  work  eieeuted  l^  the  baabrupt  firoai  tbdt 
inishedy  subsequent  to  hia  stoppage,  by  the  Goai'* 
pany.  The  application  than  i%  uadetf  i  aE  the  air* 
cumstanees,  too  kUe^  and  yiet/it  aughl^  imaiaa^herf 
point  of  riaw,  he  oonsidered  ipnemalauBa  dotH  after 
the  argumaai  be  hadofithe  deanaraer  bow  paodingi 
The  court  will  heaitate  leexaroise  ihifr*««4t  new  ja« 
risdietion-^ualesa  a  fair  oaaa  be  oMule  out*  The 
pbuutiffs  had  every  opportunity,  at  the  period  of  the 
eonMnenoemeot  of  the  new  works,  at  whioli  point 
of  time  it  was  most  important  that  the  evidstiQa 
should  be  direeted  to  their  state,  to  examine 
and  inspeot  them ;  and  evideaoa  teadieg  to  show 
their  eatent  and  oondltitNH  at  that  time  would 
in  reali^  be  valuable ;  it  will  be  otherwise  with 
the  testianmy  derived  from  an  Aospeetion  had 
at  this  period.  It  may  be  qaeetioaed  whether  this 
is  a  htma^^applioation  to  suabdn  the  .cese^  The 
exercise  of  thia  new  jarisdiction  oiay  be  very  use* 
fal  in  aetiooa  such  as  tiiese  ier  dilapidasio^s  and 
iojuries  to  freafac^  furoperty^  aad  for  breach  of  eo« 
venaut  to  repair  ^  hat  tt  ahouM  not  ba  bad  recourse 
to  in  a  spaoolaliva  oase  like  the  preaent^  J4o  oi>t 
oan  tall  where  the  works  of  the  one  party  eadedi 
» or  where  tbetsa  of  the.other  pnr^  begaa. 

JD.  CL  iffirroftin.repi[gr«'-^o  tuspeotion^as  aUcgisd 
on  the  otfaec.aid^.of  tbevonks  byiaa  eagkieer  mtx 
took  pkoa.  Oae  of  the  pleas  Sled  J^y  the  defeadr 
ant  is  the  oeoasien  of  the  present.  applioAlioo^ 
There  will  arise  an  difficulty  4M  to  wheeethe  works 
of  one  party  eaded«  or  those  executed  by  4he>  o4ber 
commeaced,  as  the  origioal  lithegrapbie  plans, 
made  at  the  time  of  the  bankrupt's  ceasing  to  be 
coocerued  in  the  works,   are   still  iu  existence* 

tG^rsmr,  £.*— The  47th  section  of  the  CoBUSM>n 
«aw  Proeedure  Act  requires  that  the  court  must 
be  satisfied  of  the  necessity  for  the  inspection* 
What  do  you  say  as  to  that  r]  Counsel  relied  on 
the  affidavit  filed  by  the  assignee^    f  Crrntr,  B. 


— If  the  bankrupt  had  made  an  affidavit  thai  be 
was  unable,  without  an  hispectton  of  the  works,  to 
kaparfibU  infdrmation  to  the  assigDees,  that  would, 
I  think,  be  sufficient*  You  have  not,  bowever»  done 
so.]  We  have  shown  reasonable  groiuids  to  entitle 
us  to  carry  our  applioatioa.  We  applied  for  liberty 
to  have  an  inspection,  and  at  our  own  expense ;  the 
defendants  have  the  matters  to  be  inspected  and 
examined  within  their  power  and  possession,  where- 
as plaintifis  have  no  such  advantage^  it  is  for 
the  advanosuient  of  justice  that  the  motion,  being 
hona/ide^  should  be  granted.  It  appears  exactly  to 
oome  withia  the  olass  of  oases  contemplated  in  the 
'*  Second  Report  of  the  Conuaissioner^  for  inquiring 
into  the  Process,  Practice,  and  System  of  Pleading 
in  the  Superior  Courts  of  Common  Law,"  page  87* 
It  is  stated :  **  Inspection  by  parties  and  their  vvit- 
nesses  is  in  many  cases  requisite,  in  order  to  do 
equal  justice.  Thja  party  in  whose  possession  the 
object  sought  to  be  inspected  is,  has  opportunities 
of  showing  it  to  any  person,  and  selecting  such 
only  aa  are  fiivtMirable  to  his  own  views;  other 
evidence,  equally  important,  may  be  excluded  alto- 
gether if  the  opposite  party  be  debarred  from  ob- 
taining an  inspection."  The  Commissioners  then 
recommend — **  that  either  party  may  be  at  liberty 
ta  Apply*  to*,  the  court  fea  af»  order  for  the  inspect 

tion iiy  hiaisetf  or  bis  witnesses  of  any  premises 

or  chattels,  the  inspection  of  which  may  be  mate- 
rial to  determine  the  question  in  dispute."  An  ad«> 
ditional  reason  for  adopting  this  recommendation 
is,  that  the  controversy  between  the  parties  might 
be  decided  by  the  inspection,  and  the  principle  of 
the  recommendation  is  fully  recognized  by  the  15 
k  1 6  Vic  cap,  83,  s.  42,  in  cases  of  infringementa 
of  patents. 

KiCHARDS,  B. — We  are  bound  to  assume  that 
the  question  for  trial  is  either  a  matter  of  necessity 
or  nothing.  K  the  demurrer  be  overruled,  the  ac- 
tion must  be  tried,  and  then  it  is  important  that  an 
inspection  should  be  made.  If  the  action  had  been 
brought  immediately  after  the  work  done,  no  re- 
sistano^  I  |l)iAk,.could  bejustly.  made  to  the  grants 
iag  oyf  the  afipUoation  ;.  but  unfortunately,  in  coa- 
sequeace  of  the  haokruptey  of  the  contractor,  and 
the  appointment  of  assignees^  who  then  became  en* 
litied  to  jsue  in  his  name,  considerable  delay,  per- 
haps uMivoidably,  Ims  arisen ;  yet  important  infor- 
mation •  mny,  even  at  this  distance  of  time,  be  ac- 
qwed  from  an  iaspectipn  by  qualified  persons  who 
may  be  able  and  cp^Uipetent  to  distimguish  betweeu 
the  several  works  an4  portions  of  the  viaduot  exe- 
OPAed  :by  the  difller^iit  parties.  If  we  believe  this 
to  he. A  b^m  JkU^mmx^  we  ought  not  to  deny  tlie 
plaintiffii  the  right  to  have  an  inspection,  for  which, 
1  think,  thety  ^^^^  made  out  a  fair  case.  We  need 
not,  however^  make  the  order  finally,  until  the  de- 
eisiOD  of  the  question  raised  by  tlie  demurrer.  Let 
the  plaintifis  be  at  liberty  to  make  an  inspection 
and  examiaation  of  the  works  by  engineers — per* 
sons  of  respectahility-^whose  names  they  must  fur- 
nish to  the  defendants ;  the  plaintifis  to  take  out 
this  order  at  their  own  cost,  and  likewise  bear  the 
expense  of  the  inspection,  which  is  not  to  be  made 
until  after  the  deoisioo  of  the  demurrer,  until  which 
event  a  i^uy  will  be  put  on  the  order. 

RuU  accordingly. 
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Dtxoiv  V,  Franks. — April  26. 

PractUe-^Addilional  defence^ — Pleadings — Slan- 
der — Priwtieged  occaiion^^onimon  La¥^  Pro- 
C£duT€  AcU 

In  an  action  for  shvder^  a  plea  of  piHvileged  com' 
mutricntion  will  be  aliowvd  to  be  filed  along  with 
pleas  denying  tlte  speaking  of  the  words,  and  the 
meaning  imputed  by  the  inuendoes. 

In  this  case,  the  pleadiogs  in  which  havo  been  al- 
ready giren  in  7ih  Ir«  Jur.  239, 

Hayesr  Q*  CL  (with  whom  wasJ].  Clarke^)  meved 
on  behalf  of  the  deieodant  that  he  might  bo  at  liberty 
to  file  additional  defences  to  the  Ifit,  2tid,  3rd,  4ib, 
and  5tli  counts  of  the  susimooa  and  plaint.  The 
former  defences  to  these  five  counts  or  paragraphs 
had  been  set  aside  by  the  coart  on  motion  (vide 
ante  239.)  The  present  motion  was  grounded  on 
the  afiidavit  of  the  defendant,  which  stated  that  the 
action  was  brought  for  words  used  in  a  conversation 
with  the  Rev.  W.  R.  L.  on  two  separate  occasioHS, 
and  also  for  words  alleged  to  have  been  used  to  oii<e 
M.  P»  on  another  occasion,  that  the  said  five  counts 
are  conversant  with  the  woirds  alleged  to  have  bean 
used  by  defendant  to  said  Rev.  W»  R.  l^  oa  the  6th 


feadam'a  duty  aaanoh  Jiisticeof  iho  Paaee^tonie.mU 
lawful  means  to  discover  the  paisoo  ;BRho  fired  «ttch 
shu,  9fod  to  ^s^Ham  all  oireattistaocea  €Mo^ted 
therewith  and  eolleet  aU  stioh.evid^lKcie.relaiAOf  fao 
the  said  outrage  as  might  lead  to^ihe  disooviery  «f 
the  perpetrator,  &4!^  and  tu  bring  hicn  of  thefD  t^yam* 
tiict  ;.aad  that<Mi  the  4$iy  and  at  tbeiiwe  whao  tlie 
said  words,  in  the  said  1st  and  oth^fficaijsea  of  aotkMi 
complained  of,  are  therein  alleged  to  have  been  spo- 
ken, the  said  defendant  did  for  the  purpose  and  with 
the  view  aforesaid,  examine  one  Rev.  W.  R.  L.  upon 
oath,  and  take  down  in  writinj^  th^  depositions  of  the 
said  Rev.  W.  R.  L.  relative  to  the  said  T.  B.  and  to  the 
said  plaintifffeafwoUtely»apdf  thaauppoaad  oauae 
of  the  said  oiilffii^,.aad  thi^  dafantant,  &c  spoke 
the  words  in  the  said  cause  of  action  mentioned, 
while  he  was  engaged  as  such  Justice  of  the  Peace 
in  examining  the  said  Bev.  W.  R.  L.  and  iu  taking 
his  depositions  relative  to  the  said  outrage  and  not 
maliciously,  but  in  the  discharge  of  bis  duty  as  such 
Justice  of  the  Peace,  as  be  the  said  defendant  waa 
privileged  to  do.  ^Richards,  ^.— Do  you  justify 
the  words?]  No,  my  Lord;  but  the  plea  does. 
£  Greene^  JB, — The  question  is,  does  your  plea  raise 
such  a  defence  as  will  prove  a  good  ground  of  de- 
fence to  the  action  ?     What  the  court  required  the 


of  March,  1 854.  That  the  entire  of  said  coaversa-  |  other  day  (vide  ante240)  was,  that  you  should  show, 
tions  with  Rev.  VV.  R.  L.  on  thai  diiy,  aad  all  the  such  an  occasion  and  circumstance  as  will,  pi^una 
words  he  did  use  upon  that  occasion,  and  whiob  he  focie,  be  a  good  defence  to  the  action,  as  no  facts 


belie vos  are  the  words  aud  occasions  referred  to  ki 
the  said  five  counts,  were  used  while  defendant  i«as 
acting  as  a  Stipendiary'  Magiatrate  for  the  Qoeeu-'ft 
Count}',  while  he  was  endeavouring  to  collect  evi- 
dence in  that  capacity,  and  in  pursuance  of  hiaduly 
as  such  mngistrare,  and  while  he  was  examining  tlie 
said  Rev.  VV.  R.  L.  for  the  purposes  of  a  prosecu-  j 
tion  then  pending  against  the  plaintifi*  in  this  action 
on  a  conspiracy  to  shoot  one  T.  B.and  which  charge,  \ 
and  the  evidence  in  support  of  which,  it  was  defend-  ! 
aot's  duty  to  investigate  and  collect.     That  said 


were  formerly  stated,  we  required  them  to  be  so. 
F^^  appear  noi^  to  be  pat  forward.] 

jD^nis  C.  Atviseontra.^^The  affidavit  concludes 
the  defendant  freoi  pleading  the  three  deleiioes,  as 
he  does  not  yeoture  to  deny  on  oath  the  words  al- 
leged  in  the  five  eouots.  The  defence  does  not 
aver  the  legal  requisites  of  an  information,  viz.,  that 
it  should  be  taken  down  in  the  presence  of  the  party 
accused;  nor  does  it  aver  thai  the  expressioQs  used 
were  relative  to  the  inquiry ;  nor  are  the  words 
spoken  justified  ia  the  sense  imputed  in  the  plaint; 


words  were  used  without  the  slightest  malice  and  !  nor  are  they  averred  to  be  necessary,  material,  or, 
solely  in  the  necessary  and  proper  discharge  of  de-  |  at  alU  relevant  to  the  alleged  inquiry.  These  words 
iendant's  duty  as  sucli  ^stipendiary  magistrate  while  |  were  not  spokea  on  «  privileged  ocoasion,  as  not 
collecting  evidence.  That  lie  is  advised  that  it  is  {  being  iu  the  conraeof  a  jodicial,  bat  of  an  adminia- 
necessary  to  file  a  defence  to  said  five  counts  setting  '  trative,  enquiry.  The  affidavit  made  to  support  the 
out  the  foregoing  circumstances  acid  raising  the  |  defence  is  sworn  by  the  defendant's  attorney  s  clerk. 
question  of  privileged  communication.  Tlie  clerk 
of  the  defendant's  attorney  also  filed  an  afiidavit  to 
support  the  applications,  stating  tl>e  absence  of  the 
deienduut  and  liis  attorney  in  tlie  country,  and  that 
he  had  been  advised  that  it  was  not  only  necessary 
that  the  speaking  and  publishing  of  the  words  should 
be  traversed,  but  also  to  plead  that  they  were  not 
spoken  maliciously  or  in  thedefamatory  sense  imput- 
ed. That  he  really  believed  there  was  just  ground 
to  trifverse  the  said  several  allegations,  and  thai 
the  matters  sought  to  be  pleaded  by  way  of  coafea- 
sion  and  avoidance  are  true  in  substance  and  in  fiact 
The  additional  defences  sought  to  be  pleaded  to  the 
five  causes  of  action  were  simiilar,  and  stated  that, 
before  the  time  when  the  words  complained  of  were 
spoken,  informations  on  oath  were  duly  made  before 
the  defendant  then  and  there  being  a  Jostioe  of  the 
Peace  in  and  for  the  Queen's  County,  by  which  in» 
formation  it  was  sworn  and  deposed  that  one  P.  B. 
had  been  fired  at,  &c ;  that  it  became  aud  was  de 


I 


The  defendant's  affidavitadmits  the  use  of  the  words, 
(reads  it.)  [Grtf#»a,  B. — That  means  any  werds 
that  he  did  uae.]  The  first  two  pleas  cannot  be 
permitted  to  stand.  Wilson  v.  Amwirmtg,  (7  Ir. 
Jar.  47.)  [GrBene,  l^.^The  applseation  ia  to  ad* 
mit  an  additional  defence,  and  we  cannot  now  fall 
buck  on  the  othera.]  We  cannot  demur  to  this 
pieai  It  fidls  in  the  respect  of  not  showing  a  jus* 
tifioatioa  on  a  privileged  eoeasioa.  Defendant  does 
not  state  anything  to  ahow  that  he  heiieved  the  truth 
of  hiastatenwnte;  and  tliat  theinforumtionshould  be 
taken  down  in  the  presence  of  the  parties  accused 
is  shown  by  Car.  Crim.  Ca.  13^  1^).  What  occa* 
sioos  are  privileged  is  shown  in  Stark.  Sland.  (2nd 
£d.)S92. 

Richards,  B.***Tbe  defendant  puts  forward  a 
plea  on  a  very  impertant  point,  and  the  plaiatiff  can 
demur  if  he  please.  Let  the  defendant  be  at  liberty 
to  file  the  additiohal  defences  sought,  tlie  plaintitf 
to  have  the  costs  of  this  motion  as  costs  in  the  cause 
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(measured  to  £9) ;  the  defendant,  in  no  erent,  to 
faaire  the  costs  of  the  motion. 
'  GavKKS,  I^. — The  court  merely  gives  liberty  to 
file  »n  additional  defence  $  but  does  not  thereby 
tanetk>n  -aii}^  ferm  of  defence.  If  the  defendant 
pk«d  on  the -file  an  embarraseing  or  bad  plea,  you 
cair  tet  it  aside.  The  defendant  puts  forward  his 
d^fboce  at  hia  x>eril. 

Bitle  accordingly. 


Toole  r.  Mackkn  and  another.— r«///ntf  5. 

Dnmtarv9r^^OamHquentiai  damoffB — PUa  tf 
reatonabU  emre  Mnd  HH^fmce. 

To  a  summons  and  plaint  averring  the  plaintiff'  io 
be  possessed  of  a  store,  Sfc,  adjoining  premises  of 
J.  3f.  and  pari  of  which  store  was  and  of  right 
ought  to  he  supported  and  enclosed  by  a  wali  ba^ 
iween  it  and  the  defendants  premises^  and  thai  iha 
defendant  J.  M,  took  down  the  said  wall,  whtvebi/ 
he  caused  the  part  of  the  store  to  fall^  and  it  and 
the  plaintlff^s  buildings  toere  in/ured^  and  he  nas 
deprived  <f  the  support  of  the  wall  and  his  store 
rendered  useless,  the  defendant  pleaded  that  he 
caused  the  said  wall  to  be  taken  down  with  aU  rea- 
sonable and  proper  cnre  and  diligence  to  prevent 
injury  to  the  plaintiff^s  store.  This  defence  was 
held,  on  demurrer,  tj  be  insufficient. 

Action  for  dilapidations.  The  first  cause  of  action 
in  the  summonsand  plaint  mentioned  was  ^'for  taking 
down  a  certain  boundary  wall,  part  of  the  plaintitf's 
property,  between  the  close  of  the  defendants  and 
the  plaintiffs."  The  second  cause  of  action  was  as 
follows :  **  and  because  the  plaintiff  was  possessed 
of  a  store,  stable,  and  building  adjoining  certain 
buildings  and  premises  in  the  possession  of  the  de- 
fendant J.  M.  and  part  of  which  store  was  and  of 
right  ought  to  be  sopported  and  enclosed  by  a  wall 
which  stood  between  it  and  tbe  said  buildings  and 
premises  of  the  said  defendants :  yet  the  said  de» 
fendants  took  down  and  renioved  the  said  wall, 
whereby  they  caused  part  of  the  said  store  to  fall 
down,  and  it  and  the  said  stable  and  buildings  of 
the  said  plaintiff  were  thereby  injured  and  partly 
thrown  down,  and  the  plaintiff  was  deprived  of  the 
support  and  benefit  of  the  said  wall,  and  his  store 
and  stables  were  rendered  useless  to  him."  The 
third  cause  of  action  was  for  negligently  and  im- 
properly pulling  down  and  altering  the  wall  and 
buildings,  whereby  the  plaintiff  suffered  damage. 
&c  The  fourth  defence  was  as  follows:  **and  for 
a  further  plea  to  the  said  second  cause  of  action, 
the  said  J.  M.  says  that  he  caused  the  said  wall 
therein  mentioned  to  be  removed  and  taken  down 
with  all  reasonable  and  possible  care  and  diligence 
in  so  doing  to  prevent  any  injury  to  the  said  store 
or  premises  of  the  plaintiff."  To  this  defence  a  de- 
murrer was  taken,  because  the  said  defence  **  did 
not  set  forth  any  sufficient  ground  of  defence  to  the 
said  second  cause  of  action,  because  the  care  and 
diligence  of  the  defendant  in  doing  the  injury  com- 
plained of  by  pulling  down  the  wall  is  no  justifica- 
tion or  defence,  the  right  of  the  plaintiff  to  the  sup- 
)»ort  of  the  wall  being  admitted,  and  the  said  defence 
neither  traverses  any  material  fact  alleged  in  the 


plaint,  nor  sufficiently  confesses  or  avoids  the  cause 
of  action  to  which  it  is  pleaded,  and  therefore,  &c. 

J.  B.  Walsh,  (with  whom  was  Fitzgibbon, 
Q,  C)  in  support  of  the  demurrer. — In  Humphries 
y.  Brogden,  (12  Q.  B.  789,)  it  was  held  that  the 
action  lay,  although  there  was  no  negligence. 
This  was  an  action  for  digging  for  minerals  so 
as  to  injure  the  surface ;  the  jury  negatived  neg- 
ligence. Campbell,  C.  J.,  say^,  ib.  747,  "the  case 
of  common  occurrence  and  nearest  to  the  pre- 
sent is,  where  the  upper  story  of  a  house  belongs 
to  one  man  and  the  lower  to  another.  The  owner 
of  the  upper  story  without  any  express  grant  or  en- 
joyment for  any  given  time  has  a  right  to  the  support 
of  the  lower  stor}*."  As  to  the  right  being  acquired 
by  time  to  have  a  building  supported  on  a  neigh- 
bour*6  soil,  counsel  cited  Stansell  v.  Jollard,  (Sel. 
N}.Pri.llthEd.457,tit.  "Consequential  Damage'*;) 
Hide  V.  Thornborough,  (2  Car.  &  Kir.  250,)  and 
the  several  cases  collected  in  the  note  to  Smith  v. 
Martin,  (2  Saund.  400.)  The  following  cases  af- 
ford precedents  without  the  allegation  of  negligence 
in  defendant.  Slingsby  v.  Batnard,  (1  Rol.  Hep. 
4d0);  Smith  v.  Martin,  (2  Saund.  394,  395,  395  a.) 
Bobei-ts  v.  Bead,  (16  Ea.  215.)  As  to  the  want 
of  precise  averment  in  the  declaration  of  how  the 
right  is  claimed  being  only  the  ground  of  special 
demurrer — Sands  v.  Trefusis,  (Cro.  Car.  575)-^ 
connsel  commented  on  Browne  v.  Windsor,  (1  Cr, 
8c  Jet.  20) ;  notes  to  Coryton  v.  Lithebye,  (2  Saund. 
1 14,  \l4a);  and  Trower  v.  Chadwick,  (3  Scott,  Ist 
Series,  699-722  ;  s.  c.  I  M.  &  G.  799.)  The  cases 
like  Walters  v.  JPfiell,  (M.  &  M.  363) ;  P^ion  v. 
Mayor  of  London,  (9  B.  k  C.  725,)  and  Wyatt  v. 
Harrisson^  (3  B.  &  Ad.  671,)  are  cases  where  no 
right  of  support  existed,  and  where  the  whole  ground 
of  action  was  carelessness,  shnilar  to  the  various 
cases  in  which  the  maxim  sic  utere  tuo  ut  alienum 
nan  Usdas  applies ;  but  here  it  is  a  case  of  utere 
meo. —  Vaughan  v.  Menlove,  (4  Sc  244).  We 
have  the  very  point  discussed  in  Trower  v.  Chad" 
wick,  (3  Sc.  699,  3  Bingh.  N.  c.  334 ;  and  8.  c.  in 
er7\)r,  8  Sc.  1  ;  and  6  Bing.  n.  c.  I,)  wherein  the 
first  count  averred,  as  here,  a  right  to  the  support 
of  a  cellar  in  general  terms,  ib.  3  Sc.718,  719,  and 
the  second  count  averred  nothing  but  adjoining 
premises,  ib.  721,  722.  The  second  count  was  held 
had  on  error  for  complaining  of  not  shoring  up, 
which  was  no  duty.  iHitton  y.  Whitehead,  (12  Q.B. 
734,)  is  relied  upon  on  the  other  side ;  but  that  is 
unsustainable  under  the  new  system  of  pleading. 
Cora.  Law  Pro.  Act,  ss.  10  and  16.  In  that  case 
there  were  two  interests  in  title,  and  a  special  case 
of  title  was  to  be  made  out.  [^Greene,  B. — That 
is  a  most  unsatisfactory  report.]  To  upset  a  course 
of  precedent  which  has  been  followed  for  years 
would  certainly  be  a  strong  measure. 

M'Kenna  (with  him  (yUagan,  Q,  C,)  for  the 
plaintiff. — We  are  entitled  to  succeed  on  two 
grounds  ;  First,  on  tbe  defect  in  the  summons  and 
plaint  not  setting  out  specially  the  facts  which  show 
the  plaintiff's  right  to  the  support  of  this  wall ; 
Secondly,  because  from  the  wording  of  the  plead-* 
ings  to  the  cause  of  action  disclosed  in  the  second 
count,  the  plea  is  a  suflicient  defence.  As  to  the 
first  point,  the  case  of  Hilton  v.  Whitehead,  (\2 
Q.  B.  734.)  decides  expresily  that  the  allegation 


Digitized  by  V^OOQlC 


see 


TBB  IRISH  JURIST. 


[Aug.  18, 


In  the  fummons  and  plaint  is  iotoffid^iil.     In  tliat 

case  the  declaration  alleges  that  the  plaintiff  v^m 

possessed  of  a  dweUing-hoase,  and  dafendant  of  a 

coal  mine  lying  near  to  and  under  it,  and  that  the 

dwelling-bouse  was  supported  in  part  by  land  be* 

tween    the  same   and    the   mines,   and  thar    the 

plaintiff,  of  right,  was  entitled  to  have    bad  his 

said  dwelling-house  so  supported  by  said  land,  and 

it  waH  held  after  verdict,  on  motion  in  arrest  of 

judgmratttbat  the  declaration  was  bad  for  not  atat* 

ittg  the  grounds  on  which  the  plaintiff  was  entitled-to 

have  his  house  supported  by  the  land  above  the 

mine.     It  is  imposstbie  to  distinguish  that  case  from 

the  present.     Every  argument  used  here  by  the 

counsel  for  the  plaintiff  and  every  case  fiited  was 

pressed  in  argument  in  support  of  thededaration,and 

after  a  consultation  the  oourt  decided  that  the  deda* 

ration  was  bad,  and  although  the  judgment  is  short, 

and  does  not  go  into  a  review  of  the  eases,  the  deci- 

sion  is  sufficient  for  us,  aa  the  case  was  fully  argued 

and  considered  and  is,  exactly,  in  point*     As  to  the 

sufficiency  of  the  plea^  it  appeara  that  there  is  no 

property  claimed  in  the  wall  by  the  plaintti^  be 

merely  states  he  has  a  right  to  tbe  support  of  the 

wall  which  the  defendant  pulled  down.     Now,  if 

defendant  acted  with  proper  care  in  takhig  down 

that  wall,  there  has  b^n,  as  regards  tbe  plainli^ 

no  wrongful  act  of  the  defendants     That  wall  may 

either  be  token  as  the  wall  of  a  third  person  or  of  tite 

defendant,  and,  in  either  view,  defendant's  pulling  it 

down  gives  no  right  of  action  to  the  plaintiff,  atiless 

by  gross  n^ligence,  there  has  been  damage  inflicted 

on  the  |>laintiff.     Again,  we  may  take  this  as  a 

boundary  wall,  it  would  be  contrary  to  reasoo  and 

law  to  say  that  an  intervening  wall  such  as  this  could 

under  no  circumstances,  be  touched,  as,  if  A's  house 

require  repair  and  be  in  part  supported  by  a  boundary 

wfdl  la  a  ruinous  condition,  A  has  a  right  to  take 

down  that  wall  if  he  use  all  proper  care.   Now,  taking 

it  that  this  is  an  ancient  wall,  from  the  way  in  which 

the  question  has  been  left  to  the  jury,  in  such  cases, 

in  order  to  constitute  a  cause  of  action,  the  wall 

should  be  an  ancient  wall,  and  thus  giving  a  right 

to  its  support  to  the  occupier  of  the  ad^ining 

house,  and  also  there  should  be  neglect  and  want 

of  care.      [Pennefatker^  B. — The  error  of  your 

argument  is  taking  it  as  if  the  plaintiff  claims  no 

property  in  the  walK     He  claims  a   right  to  iu 

support ;  you  have  interfered  with  it,  and  should 

have  excused  yourself.    The  plaintiff  says  he  had  a 

right  to  the  support  of  the  wall,  and  if  your  case 

Mas,  that  it  was  necessary  to  take  down  the  wall, 

that  it  was  in  a  ruinous  condition,  and  that,  in  so 

necessarily    taking  it  down,  you  used  all  proper 

care,  that  would  be  a  good  defence.    You  have 

not  excused  an  act  which  was  wrongful.]      The 

case  of  Dodd  v.  Holme,  (1  Ad.  &  £11.  493,)  shows 

that  it  is  necessary,  in  order  to  constitute  a  right 

of  action,  that  the  plaintiff  should  have  a  right  to 

the  wall,  and  that  the  defendant  should  have  been 

guilty  of  negligence.     That  was  a  case  of  an,  ad* 

raittedly,  ancient  wall,  which  involved  a  right  to  its 

support  by  the  plaintiff,  and  yet  the  question  as  to 

negligence  by  the  defendant  was  left  to  the  jury, 

and,  because  they  found  there  was  negligence,  there 

was  a  verdict  for  the  pkiotifi^    The  full  court  up- 


held  the  d)r«f^«ioft«C'ehe  judge  who  thus  1^  the 
case  to  the  jury-'  The  'ft>llowing  cases  show  that 
both  those  elements,  namely,  tbe  having  a  right  to 
the  support  of  the  wally  and  negligence  In  taking  it 
down,  are  neoesfltory  to  constftute  a  cause  of  action. 
—  WwU  V.  Uanisony  (B  B.  &  Ad.  Bf  1 ) ;  P^km  v. 
Tki  Mayor  of  London,  (9  B.  &  C.  786) ;  Brown  v;. 
Winddor,  (I  Crom.  &  Jerv.  20);  Trower  v.  Chad- 
tneki  (6  Bing.  N.^  C  I  )•  Counsel  also  commented 
on  Sgymowr  v.  Mmdiox,  (16  Q.  B.  8!?6) ;  Cane  v. 
Chapman,  (6  A.  &  E.  647) ;  Priestfy  v.  Fowler, 
(3  M.  ft  W.  I)|  Dodd  r.  Holme,  (1  A.  ft  £.  493)  ; 
Pr*l#  V.  Read,  (16  East.  216.) 

PsiimFFATBnt,  B.-^The  plea  Is  no  answer  to 
tbe  plaintiff *s  oomplaint,  or  set  ft>rth  in  his  sum- 
mons attd  plaint  The  ease  of  the  working  of  a 
nrine,  which  has  been  referred  to  in  the  course  of  the 
argument,  is  distinguishable  from  the  present  case. 
Before  the  passing  of  the  Common  Law  Procedure 
Act  this  would  have  been,  I  tabe  if,  under  all  the 
precedents,  a  good  declaration.  It  was  never  in- 
tended that  a  ^d  plea  was  sustainable  by  the  alle- 
gation that  the  plaint  or  declaration  is  a  bad  one, 
and  not  so  full  as  it  might  be.  Tbe  defence  here 
is  insufficient,  and  tbe  defendant  cannot  now  fall 
back  on  the  plaint,  which  appears  to  be,  under  the 
provisions  of  the  Common  Law  Procedure  Act, 
good.    The  demurrer  must  be  aHowed,  with  costs. 

Demurrer  allowed. 


THlNtTY  Tctm,   1855. 
Coram  Pemnbfather,  Richaeu>6»  ami> 

GlLCEME,    B.B. 

HuTHWAiTB  ».  Dunne  and  another June  5. 

Demurrer^^romissoiy^  note — Insufifdent  defsnce 
Common  Law  Procedure  Act,  «.  81. 

In  an  action  hy  indorsee  against  the  makers  of  a  joint 
and  separate  promissory  note,  -the  defendants 
pleaded  that  one  J,  J.  H.  was,  at  the  time  of  ike 
making  of  the  note,  negociating  on  the  part  of  the 
defendants  with  one  M,  C.  for  sale  of  certain  pro^ 
petty  of  defendants^  and  that  it  had  been  agreed 
that  the  amount  of  the  note  should  he  paid  to  JJ,H 
by  M.  C.  out  of  the  purchase-money  on  the  com- 
pletfon  of  the  sate,  and  that,  in  pursuance  of  the 
agreement,  J.  J.  H,  obtained,  at  the  time  of  the 
making  of  the  note,  a  written  order  authorising 
him  to  retain  the  amount  of  the  note  out  of  the 
purchase-money  on  the  completion  of  the  sale, 
which  defendants  further  pleaded  was  as  yet  in- 
complete, and,  also,  averred  the  want  of  value  or 
consideration  fhr  the  endorsement  by  J,  J.  H  rf 
the  note  to  the  plaintiff,  who  took  it  when  indorsed, 
with  notice  of  the  premises,  and  after  the  said 
note  had  arrived  at  maturity.  Held,  that  this 
defence  was  insufficient 

This  was  an  action  on  a  promissory  note.  Tbe  plain  • 
tiff,. aa  indorsee^  sought  in  his  summons  and  plaint  to 
recover  from  the  defendants  tbe  amount  of  a  pro- 
missory note,  bearing  date  the  2Sth  of  May,  1854, 
now  overdue^  whereby  the  delendants  jointly  and 
se|)arately  promtsed  to  pay  to  one  J.  J.  H.  or  order 
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the  snm  of  £16  lOt,,  three  monthe  after  the  <bte 
thereof.  The  said  J«  J.  H.  had  endorsed  the  said 
note  to  the  plaintiff,  and  the  defeodaots  bad  ihH 
paid  the  said  note  when  due  or  siooe.  The  de« 
'  fence  ststed  that  at  the  time  of  making  the  said 
promissory  note,  the  said  J.  J*  H.  (the  payee) 
was  negociating  on  the  part  of  the  defendants 
with  one  M»  C«  for  the  sale  of  certain  property 
then  belonging  to  the  defendants^  and  it  was  then 
agreed  between  the  said  J«  J.  iL  aad  the  defendants 
that  the  amount  of  the  said  note  should  be  paid  to 
the  said  J.  J.  H.  by  the  said  M.  (X  out  of  the  por- 
chase  money  of  the  said  property  when  said  pur* 
chase  should  be  completed;  and  that* in  ptirsaance 
of  said  agreement,  the  said  J*  J.  H*  obtained  from 
the  defendants  at  the  time  of  makiog  the  said  note 
an  order  in  writing  authorising  him  to  retain  the 
amount  of  said  note  out  of  the  purcbase^money 
payable  by  said  M.  C.  for  the  purchase  of  said  pro^ 
perty  when  same  should  be  completed;  and  the  de« 
fendants  say  that  the  purchase  of  said  property  is 
not  yet  completed,  and  that  there  never  was  any 
value  or  consideration  for  the  endorsement  of  said 
note  by  the  said  J.  J.  H.  to  the  plaintiff,  and  that 
when  said  note  was  endorsed  to  him  he  took  it  with 
notice  of  the  premises,  and  after  said  note  had  ar*- 
rived  at  maturity.  To  this  defence  the  plaintiff  de* 
murred  on  the  following  grounds:  Ist,  the  agree* 
ment  stated  in  the  defence  could  not  control  or  qua- 
lify the  note;  2nd1y,  that  such  agreement,  if  at  all 
binding,  should  have  been  in  writing,  and  it  is  not 
stated  in  the  defence  to  have  been  in  writing:  Srdly, 
It  is  not  stated  that  it  was  part  of  the  agreement 
that  the  note  should  not  be  sued  on  until  the  pur- 
chase was  complete ;  and  4thly,  the  defence  is  bad 
as  not  stating  that  there  was  no  consideration  for 
the  making  of  the  note* 

J.  A.  Lawion  in  support  of  the  demnrrer,  con- 
tended that  the  defence  should  have  alleged  a  want 
of  consideration  from  Hardy  for  the  note.  Such  an 
agreement  should  have  been  in  writing  as  a  contem- 
poraneous parol  agreement  cannot  vary  or  control  a 
promissory  note.  Hoare  v.  Graham^  (3  Camp.  57) ; 
Mosely  v.  Hanford,  (10  B.  &  Cr.  729);  CampbM 
V.  Hodgson^  (Gow.  74);  Adams  v.  WordLeyy  (I  M. 
&  W.  374.)  All  the  cases  on  this  subject  will  be 
found  collected  in  Chitly  on  Bills,  (last  Ed,)  142. 
It  is  no  defence  by  the  payee  who  indorses  a  note 
for  the  accommodation  of  the  maker,  that  the  par*- 
ties  agreed  it  should  not  be  put  in  force.  Free  v. 
Hawkins,  (8  Taunt.  92.) 

W.  Duggan  and  LyncK  Q*C^  contra. — This 
ease  does  not  come  within  the  class  of  cases  re- 
ferred to  by  the  opposite  side;  it  does  not  appear 
by  this  defence  that  the  agreement  relied  on  was  by 
parol,  and  the  court  will  not  assume  it.  It  is  de- 
cided that  a  written  contract  may  be  varied  bv  a 
contemporaneous  writing.  In  Bowerbank  v«  mon* 
teiro,  (4  Taunt.  844,)  it  was  held  that  a  written 
agreement  to  renew  was  good  as  between  the  ori- 
ginal parties.  In  Cmr  v.  Stephens^  (9  B.  &  Cr. 
758,)  it  was  held  that  where  the  drawer  by  writing 
agreed  to  indemnify  the  acceptor  against  a  elaun 
by  other  parties  for  a  portion  of  the  sum  for  which 
the  bill  was  drawn,  and  the  acceptor  having  afters- 
wards  paid  a  part  of  that  claim,  the  acceptor's  lia- 


bility on  the  bill  WM  held  to  have  been  reduced  pro 
tmnio.  Spincer  v.  Spmcer,  (2  Man.  &  Gr.  295.) 
In  JBrown  v.  Langley^  (4  Man.  &  Gr.  470,)  Tindal, 
C.  Jn  referring  to  the  case  of  Bouterbank  v.  Hon- 
Urioy  (4  Taunt.)  says, «'  That  althoagh  the  general 
rule  was  that  the  absolute  contract  contained  in  a 
bill  or  note  could  not  be  varied  by  a  parol  agree- 
ment, the  rale  did  not  apply  to  a  contemporaneous 
agreement  in  writing  between  the  parties."  Innes 
V.  Munro,  (1  Exeh.  473.)  This  principle  is  also 
recognised  in  Salmon  v.  Webby  (3  H.  of  Lds.  Cas. 
510.)  Since  the  late  Act  the  want  of  an  allegation 
that  the  agreement  was  in  writing,  is  not  demurra- 
ble-^Common  Law  Procedure  Act,  (s.  81.*)  Such 
an  averment  is  not  necessary  in  pleading. — Pear- 
son's Precedents,  38,  note  (^)  But,  even  if  neces* 
sary  Ijo  be  pleaded  that  it  was  in  writing,  the  ob- 
jection is  only  one  on  special  demurrer. — Byles  on 
Bills,  77,  (6th  Ed.)  Aft  to  the  2nd  ground  of  de- 
murrer, it  sufficiently  appears  on  the  face  of  the  de- 
fence that  the  agreement  was,  that  the  note  should 
be  paid,  not  by  the  defendants,  but  by  M*  C.  out  of 
the  purchase  money  when  the  sale  should  be  com- 
pleted. An  averment  that  the  agreement  was  to  sus- 
pend an  action  for  a  limited  time  would  make  the  plea 
bad.  Ford  V.  Beach, {liQ.B.Sb2.)  IPermefiUher, 
^•-^-This  ease  does  not  establish  that  such  a  plea 
woold  be  bad,  as  Baron  Parke  says  only  that  a  sus- 
pension of  suing  will  not  be  enforced  unless  there 
be  a  clear  averment.]  1  have  not  been  able  to  find 
any  case  in  which  such  an  averment  has  been  in- 
troduced. As  to  the  third  point  of  demurrer,  the 
order  given  by  defendants  to  J.  J.  U.  constitntes 
written  evidence  of  the  agreement;  bot  even  if  it 
do  not,  it  was  unnecessary  to  set  out  in  the  de- 
fence that  the  agreement  was  in  writing.  Keams 
V.  Durell,  (6  C  B.  596.)  As  to  the  fourth  ground 
of  demurrer,  it  is  not  the  case  of  the  defendants 
that  there  was  no  consideration  for  the  note,  and, 
therefore,  it  was  no  part  of  their  case  to  plead  a  want 
of  consideration,,  but  their  case  is  the  agreement. 

Per  Curiam. — This  defence  is  objectionable. 
Let  the  demnrrer  be  allowed  with  costs ;  but  let 
the  defendants  have  liberty  to  amend  within  a  week. 

Demurrer  allowed. 


CIRCUIT  CASES. 

ARMAGH  SUMMER  ASSIZES--1855. 

[  Coram  Torrbns,  J.] 

In  rb  Kate,  Coroneb.— «/t«/y  19. 

Coroner -^Inquest  attendance-fees   to   the  medical 

officers  of  union  workhouses — 9  SfAO  Vic, 

cap.  37,  sec.  32. 

The  medical  office^'  or  surgeon  of  an  union  work* 

*  16  &  17  Vic.  c.  1 1S,  8.  81,  enacts  that  no  objection  by 
way  of  general  ot  special  demurrer  for  formal  matters  only 
shall  be  allowed,  and  no  pleading  shall  be  deemed  insuffioient 
for  any  defect  hereafter  to  be  objeeted  to  only  by  special 
demurrer,  and  wherever  issue  is  joined  on  any  demurrer  the 
court  to  proceed  and  give  judgment  according  to  the  very 
right  of  the  cause  without  regarding  defect  in  or  lack  of 
form,  &c  ,  and  every  pleading  which  states,  with  reasonable 
clearness,  such  matters  of  fact  as  are  necessary  to  ground 
the  action,  defence,  &c,  shall  be  sufficient,  and  the  adoption 
of  technical  or  formal  language  or  manner  unueceasury. 
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house  is  not  entitled  to  fie  or  remuneration  for 
instituting  a  post-mortem  examination^  pursuant 
to  the  directions  of  the  coroner^  or  for  attendance 
at  an  inquest  held  on  the  body  of  a  person  dying 
within  the  union  work-house^  it  being  a  public  in* 
stilfUion  within  the  meaning  of  the  9  Sf  \0  Vic^ 
cap.  37,  seC'  32. 
J,  Norwood  applied,  on  behalf  of  A.  R.  Kaye,  the 
Coroner  for  the  District  of  the  County  Armagh, 
in  which  the  City  of  Armagh  is  situate,  that  his 
Lordship  should  direct  the  Grand  Jury  to  pre- 
sent the  sum  of  £2  2s.,  being  the  amount  of  the 
fee  paid  by  the  coroner  to  the  medical  officer  of  the 
Armagh  Union  Workhouse  for  attending  un  inquest 
and  making  a  poit-mottem  examination,  in  pursu- 
ance of  the  coroner's  directions,  under  the  follow- 
ing circumstances : — A  poor  woman  had  been  de- 
livered of  an  infant  on  the  road-side,  near  to  the 
workhouse,  and  some  persons,  seeing  her  weakly 
condition,  had  conveyed  her  to  that  establishment, 
wherein  she  had  only  been  lodged  for  a  few  hours 
when  the  infant,  which  had  been,  apparently,  of  a 
healthy  constitution,  and  was  seen  alive  and  well 
about  half  an  hour  previous  to  its  decease,  was 
found  dead  in  the  bed  beside  its  mother.     The  co- 
roner held  an  inquest,  and,  as  the  cause  of  the 
sudden  death  of  so  young  an  infant  could  not  other 


and  those  witnesses  are  stibject  to  a  penalty  for 
non-attendance.  Can  it  be  said  they  are  not  to  be 
paid  ?  The  Grand  Jury  have  construed  the  clause 
erroneously,  it  never  having  been  intended  that  work- 
hoosea should  be  included  within  its^operation.  If  the 
Legislature  had  contemplated  to  bring  workhouses 
within  the  provisions  of  this  Act,  which  received  the 
royal  assent  in  July,  1846,  those  establishments,  con- 
stituted under  the  "  Poor  Relief  Act  for  Ireland,^  ( 1 
&  2  Vic,  c.  66,  ss.  34,  35,  et  seq.^)  would  have  been« 
doubtless,  mentioned  nominatim.  Their  not  being 
specifically  named,  in  a  section  which  was  framed 
as  comprehensively  as  possible,  seems  to  be  con- 
clusive evidence  of  their  not  being  public  institu- 
tions within  the  meaning  of  the  statute.  [Torrent, 
/. — What  thea  are  public  institutions  within  the 
purview  of  the  Act  ?]  Such,  for  example,  as  St. 
Patrick's  Hospital  for  Lunatics,  founded  by  Swift, 
and  Dr.  Stevens*  Hospital,  supported  by  the  en- 
dowments of  benevolent  persons,  or  '*  The  City  of 
Dublin  Hospital,"  sustained  by  voluntary  contri- 
butions! or  *'  Bartholomew's  Hospital,"  in  London* 
maintained  by  parliamentary  grants  of  forfeited  es- 
tates, or  again,  hospitals  dependent  ou  the  Consoli- 
dated Fund.  These  institutions  diifer  from  work- 
houses, inasmuch  as  their  very  nature  requires  the 
constant  medical  inspection  of  the  inmates  by  the 


wise  be  accurately  known,  directed  a  post-mortem  physician  io  attendance,  whose  office  is  peculiarly, 
examination  to  be  made  by  the  medical  officer  of  the  ^7  post-mortem  examinations  and  otherwise,  to  as- 
workhouse,  which,  having  taken  place,  the  surgeon  '  certain  the  nature  of  diseases  and  the  cause  of  death 
deposed  at  the  adjourned  inquest,  that  the  infant  i  i"  patienU ;  but  it  is  no  portion  of  the  duty  of  the 

—  medical  officer  of  an  union  workhouse  to  attend 

the  inquest  of  a  person  dying  under  the  circum- 
stances of  this  case,  and  certainly  it  cannot  be  con- 
tended that  it  is  his  duty  to  make  post  mttrtem  exa- 
minations gratuitously,  especially  when,  as  in  this 
case,  the  deceased  person  was  not  regularly  an  iii- 
dweller  of  the  house.  Workhouses  are  not  public 
institutions  supported  by  voluntary  contributions  or 
endowments,  within  the  meaning  of  the  Act,  being 
sustained  by  rates,  and  this  is  the  distinction  be- 
tween institutions,  drawn,  in  England,  on  the  con- 
struction of  the  analogous  section  of  the  Act,  6  Wm. 
4,  c.  89.  The  refusal  to  present  these  fees  would 
probably  have  the  injurious  effects  of  causing  coro- 
ners to  hesitate  ere  they  directed  the  making  of />oW- 
mortem  examinations,  and  thus,  perhaps,  of  frustrat- 
ing the  ends  of  justice. — Baker  on  Coroners,  14.  it 
was  the  rule  in  England  to  allow  the  fees  on  inquests 
to  the  medical  officers  of  workhouses.  It  appeared 
from  "  The  Lancet,*'  which,  though  not  a  legal  au- 
thority, was  a  journal  of  eminence  in  the  medical 
world,  and  edited  by  Mr.  Wakley,  a  coroner  of 
many  years'  experience  in  a  most  important  dis- 
trict, (vol.  1,  347,)  *♦  That  the  surgeons  of  work- 
houses in  England  are  entitled  to  fees  when  sum- 
moned to  attend  inquests  on  the  bodies  of  persons 
who  have  died  in  the  workhouse  ;**  and  page  768  : 
^  that  a  workhouse  is  not  such  a  public  institution 
as  contemplated  by  the  Act ;"  and,  consequently, 
that  it  was  the  invariable  rule  in  Middlesex  to  pay 
the  surgeons  of  workhouses  their  fees  for  attend- 
ance at  inquests  held  therein.  A  like  practice  has, 
it  is  understood,  been  followed  in  this  country ; 
but  if  even  his  Lordship  should  be  of  opinion  that 
this  fee  ought  not  to  have  been  presented,  counsel 


had  died  of  asphyxia.  The  woman  had  not  been 
entered  as  a  pauper  in  the  workhouse  books,  nor 
been  in  receipt  of  relief,  although  the  surgeon  had 
ordered  her  such  medicines  as  were  suitable  to  her 
state.  The  Grand  Jury  had  declined  to  present 
the  sum  paid  to  the  surgeon,  although  they  had 
hitherto,  invariably,  made  presentments  for  fees  paid 
to  the  medical  officers  of  workhouses  for  attend- 
ance on  inquests  held  within  those  establishments. 
They  grounded  their  refusal  on  their  construction 
of  the  9  &  10  Vic,  cap.  37,  "  The  Act  amending 
the  Laws  relating  to  the  office  of  Coroner,  and  the 
expenses  of  Inquests,"  the  d2nd  section  of  which 
enacts  that  '*  When  any  inquest  shall  be  held  on 
the  body  of  a  person  who  shall  have  died  in  any 
hospital  or  infirmary,  county  or  other  lunatic  asy- 
lum, or  in  any  public  infirmary  or  other  public 
medical  institution,  whether  the  same  be  supported 
by  endowments  or  by  voluntary  subscriptions,  no 
remuneration  shall  be  presented  to  the  medical  of- 
ficer whose  duty  it  may  have  been  to  attend  the 
deceased  person  as  a  medical  officer  of  such  insti- 
tution."* It  is  in  the  discretion  of  the  coroner  to 
direct  analyses  and  post-mortem  examinations,  and 
to  summon  such  medical  witnesses  as  are  required, 

•  In  England,  by  the  Medical  Witnesses*  Act,  6  &  7  W. 
4,  c.  b9,  the  coroner  is  empowered  to  summon  medical  wit- 
nesses, and  to  direct  the  performance  of  post  mortem  exa- 
minations, the  fees  to  whom  are  to  be  paid  out  of  the  funds 
collected  for  the  relief  of  the  poor,  and  no  fee  for  po$t  mor- 
tern  examination,  made  without  previous  direction  of  the 
coroner,  shall  be  payable.  The  fifth  section  of  this  Act  is 
the  same  as  the  32ud  section  of  9  &  10  Vic.  cap.  37,  and 
many  others  of  the  sections  of  the  two  Acts  are  analogous. 
Vide  also  7  W.  4,  &  1  Vic  c.  68. 
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submtUed  that  the  GraiMl  Jury  could  jnot  now  cUs- 
ullow  the  sum,  inatmoch  as  the  '*  stetual  disbttrse- 
ments  havifig  been  made  bv  the  coroner*  such  as  the 
fees  of  medical  witnesfeti'  ko^  it  must  be  repaid  to 
him,  aad  this  whether  the  inqoest  was  properly  held 
or  not. — Jervis  on  Coroners^  (2iul  ed.)  86  ;  Beg.  v. 
Justioee  of  Carmttrihmshire,  (10  Qn  B.  796 ;)  Ba- 
ker on  Coroners,  14. 

ToBBBNs»  J — It  appears  to  me  that  th^  Grand 
Jury  have  a  discretion  either  to  present  or  witb- 
bold  the  fees  now  sought  to  be  recovered^  end  the 
application  roust  be  refused.* 


MASTER  BROOKE'S  OFFICE. 

!?•  M'Cow AH.-^September  7,  1855, 

Morigag^ — AfmuUy-'^ Priority — Volutiiaty  Deed 
^10  Car.  1,  SMt.  2yc.^  Ir. 


Certain  premisee  were,  by  a  fQet^nwpHalnndvolmn^ 
tary  deed,  dated  9Sth  Feb.  1826,  ckarg^  toUh  a 
rent  charge  6f  £40  per  annum.  A  judgmeM 
was  obtained  by  a  ertdUor  i%  Baeter  Tetrn^  1606, 

for  the  penal  euln  of  £W^,  and  dalp  tegietered, 
charging  the  prenmee,  emd  on*  Bm  %\et  dertf  (^ 
Vofvmiker^  1646,  ^premisee  were  wwrtgagedfbr 
£700.  AbiUhmfingbeenJ/eMfbrthefvrecloeure 
oftkeeaidmartrage,  andihefmndprmingdwfi^ 
dent,  tke  tent'Aarge  wae  deetm^  te  *bi  void  an 
against  the  weorignge,  hut  gfkrd-  de  against  the 

judgment;  ihat  themoHjgagee,  thtmg^ iakst/mteni 
in  point  pftknk  M  the  judynteiet  oreditar,  sh&uid 
kave  the  first  eUdm  on  thefknd,  kr  ihr  ejttent  tf 
the  vaku  oftks  rent^ehurge  asctdadafted  byan&* 
iary;  thei  ^  judgment  creditor  ekowtd  stand  m^ 
condfar  kkwhoUdenmsid;  tke  moetgagee  third  in 
respect  rf  the  bdioMte  of  his  demand,  tmdtheresi* 
due,  tfany,  to  go  to  tke  owneve  ofAe  rent'^karge* 

Iff  this  case  a  cause  petition  had  been  filed  under 
the  Chancery  Regulation  Act  to  foreclose  a  mort- 
gage, and  was  referred  to  Master  Brooke.  A 
question  was  sub8e<luently  raised  with  respect  to 
the  settlement  of  the  priorities  of  the  creditors,  who 
had  proved  on  the  cause.  Judgment  was  this  day 
(Sept.  7)  delivered  by — 


*  Tke  fiUowi«|;  •beerratkmtappMriatlMXMictf^,  roL  ik 
p.  180»  OD  the  pointat  issaa;  «*  The  MadkisJ  WUvisses  Ae* 
does  not  apply  to  Ireland.  la  England  a  clear  line  is  drawa 
between  public  and  merely  local  medical  instituUoQS.  A  jail 
which  is  supported  by  the  county  rates  is  not  held  to  be  a 
pabBc  instinition  within  the  meaning^  of  the  Act ;  but  a  jatt, 
IHta  the  Model  Prisaa  at  PeotoaviHe,  whleh  is  sapported  by 
She  8fia«,  is  held  to  be  a  puUio  hMtiSatiaa.  Heaeetin 
surgeons  aftha  Cold  Baih  Fidds  Prisoa,  Clerkenweli,  ua 
paid  their  fees  at  inquests,  whereas  the  surgeons  of  tha 
Model  Prison,  which  is  sustained  by  payments  out  of  the 
Consolidated  Fund,  are  not  paid  at  inquests.  The  medical 
officers  of  hospltalk,  being  pubBe  instittttiORS  within  tha 
seaaiag  of  the  Aet,  are  not  paid  at  in^eetk  MTorldloases 
are  not  desaied  to  befabMoinstilaSiaaa  wlthia  Um  SMaoiag 
of  the  Act,  and  their  medical  ofiloera  are  always  paid*  Since 
the  decision  of  Lord  Campbell  in  the  Court  of  Queen's  Bench 
on  the  Carmarthen  caact  (Baker  on  CoronerH,  14  ;  s.  c.,  ^ 
I^w  Jour.,  267,)  it  has  been  established  that  magtslratcs 
hate  ma  dhioretionary  power  with  regard  to  payments  made 
So  med&oal  witnessee  by  coroneM.  In  Eagtaod  the  medifsl 
witnosats  are  paid  at  imiaesta  in  oases  ia  which  the  sorv*. 
ners  themselves  are  denied  pivymeoi.  This  seems  unjust 
and  absurd  enough  ;  but  such  is  the  fact  and  the  actual  stale 
of  the  exiiting  law.*" 


MAaTER  BaooKE.*^-Tius  is  a  cause  |)etition, 
uoder  the  15th  section  of  the  Chancery  Regulation 
Act»  ldr>0,  filed  for  the  foreclosure  of  a  mortgage 
of  2 1st  of  November*  1846,  whereby  the  respondent, 
Thomas  M'Cowan>  in  couaideratiou  of  a  loan  of 
£700^  mortgaged  to  the  petitioner,  for  a  term  of 
500  years,  premises  in  Tralee,  held  by  him  for  lives 
renewable  for  ever.  A  charge  has  been  filed  by  the 
children  of  Thomas  M'Cowan,  and  tliey  have  proved, 
that  he,  by  a  post-nuptial  and  voluntary  settlement 
of  28th  February  1826,  duly  registered  the  same 
year,  charged  the  same  premises  with  a  rent -charge 
of  £40  a  year,  to  the  use  of  the  issue  of  his  marriage, 
the  rent-charge  to  commence  upon  the  death  of  the 
father  and  mother.  Another  charge  has  been  proved 
by  a  judgment  creditor  of  Easter  1836,  against  the 
same  respondent,  for  the  penal  sum  of  £9U0,  which 
judgment  has  been  duly  registered.  The  only  ques- 
tion is,  how  to  arrange  the  priorities,  the  judgment 
creditor  insisting  that, by  theoperation  of  theStatute, 
which  gives  the  mortgage  precedence  over  the  vo- 
luntary deed,  his  entire  judgment  is  lifted  up  into  a 
primary  charge.  In  considering  this  question,  it  is 
necessary  first  to  ascertain  whether  it  is  governed 
by  the  law  of  tiuthwaite's  case^  (2  Ir.  Chaij.  Kep. 
54,)  in  which  the  Judicial  Committee  of  the  Privy 
Council  settled  tlie*  interpretation  of  the  9  Geo.  4,* 
C.  35,  (commonlv  called  Moore's  Act,)  by  so  great 
a  weight  of  autnority,  that  if  this  were  a  question 
arising  upon  the  same  Act,  fought  not  to  j)ermit  it 
even  to  be  argued*  ]&ut  the  matter  under  discussion 
must  be  determined  by  the  words  of  the  well-known 
English  Statute  against  fraudulent  conveyances— - 
97  Eliz.  c.  4,  adopted  Iw  the  Irish  Parliament  as  10 
Car.  1st.  sess.  2,  ch.  3 ;  and  Mr.  Decuoleyns,  as 
counsel  for  the  minors  before  me,  has  justly  observed 
that  there  is  an  important  difference  between  the 
wording  of  the  two  Statutes,  to  which  I  shall  pre- 
sently advert.  Besides,  the  English  Act  has  been 
in  existence  nearly  three  centuries,  and  has  under- 
gone repeated  investigation  and  discussion  both  by 
tne  bench  and  the  press,  and  no  one  seems  ever  to 
have  applied  to  it  such  an  interpretation  as  that 
now  contended  for,  though  the  difficulty  which  this 
interpretation  professes  to  solve  must  often  have 
occurred.  It  appears  to  me  therefore,  that  the  ques- 
tion in  this  cause  is  not  absolutely  governed  by 
Buthtoaites  case,  and  that  it  is  my  duty  respectfully 
to  examine  the  grounds  of  that  decision,  in  order  to 
see  whether  they  are  such  as  to  oblige  me  to  apply 
the  same  rule  in  the  construction  ofthe  27  Eliz.  c. 
4.  It  will  facilitate  the  enquiry  to  confine  it  to  the 
naked  case  of  three  incumbrancers  upon  the  same 
estate,  of  wluch  the  first,  in  order  of  time,  has 
omitted  some  precaution  required  by  Statute  to  se- 
cure his  demand  (A)  against  future  purchasers  for 
value.  The  second  has  adopted  the  statutable  pre- 
caution which  secures  his  demand  (B)  against  fu- 
ture purchasers;  but  has  not  thereby  expressly  ac- 
quired any  priority  against  A.  Therefore,  if  the 
estateweresold,beforeany  third  claimant  intervened, 
B  would  attach  upon  only  so  much  of  the  purchase 
money  as  would  remain  after  fully  paying  otf  A. 
It  will  answer  every  purpose  of  my  argument  to 

'    *  We  are  ind€i»ted  te  the  knidavm  of  Mfister' Brooke  for 
•a  cop>5  of  this  impartant  jtt4gmetit%~.>l£o.  1.  J. 
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consider  A  as  always  £1000  and  B  £2000.  The 
third  is  a  purchaser  or  mortgagee,  vrhose  demand 
(C)  is  subject  to  B,  but  as  against  which  the  Sta- 
tute has  made  A  wholly  void.  It  will  be  found  that 
every  difficulty  arising  from  every  possible  combi- 
nation of  the  three  incumbrances  A,  B  and  C,  will 
come  under  consideration  if  we  reduce  them  to  three 
classes:  1,  when  A=C;  2,  when  A  is  less  than  C; 
8  when  A,  is  greater  than  C  ;  or  consider  as  before, 
A  £1000,  B  £2000,  and  C  either  £1000,  £1500  or 
£500,  and  let  the  letter  M  designate  the  amount  of 


vantage ;  his  only  right  is,  not  to  be  prejudiced  ; 
yet  here  be  is  placed  io  a  condition  of  advantage 
to  which  he  had  originally  no  pretence,  and  the 
only  reason  assigned  by  the  judges  in  the  Privy 
Council  is,  that  this  arrangement  is  necessary  to 
secure  to  C  his  statutable  rights,  and  yet  tlie  result 
is,  that  B  is  paid  more  than  his  right,  and  C  loses 
all.  Surely  in  this  arrangement  C  is  Injured,  and 
B  unfairly  favoured  ;  because  there  was  originally 
A's  £1,000  prior  to  B — to  which,  as  between  B 
and  C,  the  former  has  no  just  claim.     The  statute 


purchase  money  for  which  the  estate  has  been  sold.  I  was  passed  for  C'a  benefit,  not  B's ;  and  therefore 


If  this  case  had  occurred  before  the  determination 
of  Huthwaite's  case,  I  should  have  had  no  difficulty 
in  applying  to  it  the  rule  by  which  Master  Henn 
arranged  the  priorities  in  his  report  of  19th  January, 
18<32,  in  the  case  of  Barclay  v.  O'Brien  ;  a  rule  so 
simple  and  so  just,  that  it  was  acquiesced  in  without 
any  opposition  iii  that  much  litigated  cause,  and 
though  I  have  often  since  reflected  upon  it,  I  have 
been  unable  to  imagine  a  case  calling  for  its  appli- 
cation, of  which  it  did  not  satisfactorily  solve  all 
the  difficulties.  In  that  instance  the  priority  of  C 
over  A,  was  not  caused  by  statute,  but  by  covenant; 
this  distinction,  however,  causes  no  difference.  The 
difficulty  in  both  is  the  same,  and  the  plan  which 
was  successful  in  one  will  equally  suit  the  other. 


this  primary  charge  of  £1,000,  which  A  has  for- 
feited by  the  statute,  ought  surely  to  belong  to  C» 
and  not  to  B.  So  far  the  contest  has  i)een  only 
between  B  and  C ;  but  jn  the  Third  Class,  (that 
in  which  A  is  greater  than  C,)  both  A  and  C  may 
be  prejudiced.  Suppose  them  arranged  according  to 
the  Privy  Council  Rule:  Third  Class— B,  £2,000; 
C,  500 ;  A,  £1,000.  In  every  instance  of  this  class, 
in  which  M  is  less  than  £2,500,  C  will  be  in  part, 
or  entirely,  sacrificed  to  B ;  and  A  will  be  so  alto- 
gether. And  yet  the  primary  £1,000,  which  origi- 
nally belonged  to  A,  and  to  which  B  never  had  any 
just  claim,  would  be  soffioient,  if  left  in  its  own 
place,  to  pay  C  in  full,  and  to  leave  £500  in  part 
payment  of  A,  without  in  the  least  disturbing  B'a 


The  rule  there  adopted  was  to  consider  C's  owner  i  rights.    I  have  observed  upon  the  iiardship  of  pre- 


the  assignee  of  A,  or  of  so  much  of  A  as  was  ne- 
cessary to  secure  C.  In  other  words  A  and  C 
changed  places  so  far  as  that  could  be  done,  so  as 
never  to  permit  the  original  rights  of  the  owner  of  B 
to  be  in  the  least  interfered  with.  In  applying  Master 
Henn's  rule  to  the  three  classes  I  have  mentioned,  the 
first  class  would  stand  thus:  C  £1000;  B  £2000; 
A  £1000,  a  simple  transposition  of  the  whole  of  A 
and  the  whole  of  C.  In  the  second  class  the  ar- 
rangement  would  be:  part  of  C  £1000;  B  £2000; 
residue  of  C  £500;  A  £1000 — a  partial  transposi- 


ferring  B  to  C,  to  the  serious  detriment  of  the  lat- 
ter ;  but  I  think  the  preference  of  B  Io  A,  in  the 
case  last  pot,  is  just  as  hard.  It  is  admitted  on  all 
bands  that,  for  so  much  ef  A  as  is  wanted  io  secvre 
C  the  claim  of  A  must  be  postponed  ;  but  when  a 
surplus  remains,  which  originally  belonged  to  A,  I 
am  at  a  loss  to  understand  why  it  should  be  taken 
from  A,  and  given  to  B,  when  the  statute  may  be 
fully  carried  out,  by  Master  Henn'i  arrangement, 
without  any  such  transfer  of  rights.  The  principle 
I  contend  for  was  clearly  laid  down  by  the  Master 


tion.  The  necessity  of  preserving  B's  rights  forbids  |  of  the  Rolls  in  La  Touche  v.O^Brun^  (10  Ir.  £q.  Rep. 
a  total  transposition,  C  can  take  only  that  which  A  |  121);  but  unfortunately  another  totally  distinct 
formerly  possessed.  In  the  third  class  they  would  principle  was  adopted  in  that  case  by  that^learned 
stand  thus:  C  £500;  part  of  A  £500;  B  £2000;  judge,  which  renders  his  decision  justly  open  to  the 
residue  of  A  £500  ;  another  partial  transposition, ;  observations  of  the  Lord  Chancellor  in  BtUhwai/e^s 


C  not  needing  more  than  part  of  A,  and  in  other 
respects  leaving  A  as  it  was.  These  three  com- 
binations agree  in  two  particulars — viz.,  that  B 
is  never  interfered  with,  and  that  A*s  rights  are 
never  sacrificed  to  B,  nor  in  any  respect  interfered 
with  beyond  what  is  necessary  to  give  efiect  to  the 
statute.  Let  me  now  try,  upon  these  three  cases,  the 
effect  of  the  Privy  Council  Rule,  according  to  which 
B  always  stands  first,  C  second,  and  A  third. 
First  Class— B,  £2,000;  C,  £1,000;  A,  £1,000. 
Second  Class— B,  £2,000;  C,  £1,500;  A,  £1,000. 
In  both  these  classes,  so  long  as  M  is  equal  to  or 
exceeds  the  sum  of  B  and  C,  the  rule  works  well ; 
that  is,  it  produces  precisely  the  same  result  as  the 
fbrmer  rule,  paying  off  the  whole  of  B  and  C,  and 
giving  the  surplus,  if  any,  to  A.  But  suppose  M 
to  fall  short  of  tlie  sum  of  B  and  C ;  suppose  it,  for 
example,  on!y  equal  to  B.,  t.«.,  £2,000,  then  B  is 
paid  in  full,  and  C  gets  nothing.  By  what  reason 
can  this  strange  result  be  justified  ?  The  owner  of 
B  has  no  equity  against  either  A  or  C.  The  sta- 
tute was  passed  without  the  least  r^ard  to  hiaad- 


case.  By  it,  A  was  paid  a  part  of  his  demand  in 
preference  to  C,  and  C  was  subjected  to  the  risk  of 
losing  his  whole  statutable  benefit,  in  favour  of  B, 
who,  under  the  circumstances,  had  no  rights  what- 
ever. In  that  case  A  was  a  judgment  on  which 
£6,315  remained  due;  B,  a  recognizance  to  abide 
the  event  of  a  suit  still  undetermined ;  C,  the 
amount  of  the  arrears  of  an  annuity — £827  ;  M, 
£1,441;  it  was,  therefore,  a  case  of  the  Third 
Class,  with  a  very  deficient  fund,  and  Master  Lit- 
ton's  Report,  arranged  the  priorities  in  accord- 
ance with  Master  Henn's  Rule.  But  the  Master  of 
the  Rolls  ordered  the  £&'i7  to  be  impounded,  to 
abide  the  deeision  of  the  cause  that  would  deter- 
mine how  much  was  due  to  B,  and  the  balance  of 
the  £1,441  was  paid  to  A.  Now  it  is  to  be  obser- 
ved that  B  originally  was  subject  to  A,  and  the 
fund  being  wholly  insufficient  for  A,  the  security 
of  B  was  from  the  beginning  utterly  worthless. 
The  statute,  indeed,  transferred  to  C  a  portion  of 
A's  demand,  but  of  that  B  had  no  right  to  com- 
plain; it  was^something  to  which  be  never  bad  any 
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just  clatni,  and  the  gift  in  oo  way  affected  his  posi- 
tion. Until  the  prior  £6  315  was  paid  off,  B  h^d 
no  right  nt  all,  and  it  no  WHy  concerned  liitn  in 
wliat  manner  the  Legislature  divided  that  prior 
charge  between  A  and  C.  IF  the  principle  of  that 
decision  was  well  founded,  if  the  mere  fact  of  B's 
priority  to  C  entitled  B  to  Uy  hold  upon  every 
advanUge  which,  either  by  statute  or  private  ar- 
rangement, C  might  obtain  against  A — then  this 
strange  result  would  follow,  that  as  soon  as  B  ob- 
tained the  fund,  the  very  same  principle  would  jus- 
tify A  in  snatching  it  from  B,  and  then  C  would  by 
statute  have  a  right  to  take  it  from  A,  and  so  on, 
round  the  circle  for  ever*  In  considering  whether 
the  rule  in  HuthwaiU's  ease  is  to  be  applied,  for  the 
first  time,  as  I  believe,  to  the  English  statute  of 
fraudulent  conveyances,  it  has  been  justly  observed 
by  counsel  that  the  English  Act,  and  the  Irish  one 
which  follows  it  verbatim^  both  contain  the  emphatic 
word  "  onlyj*'  which  is  not  found  in  Moore*s  Act. 
The  conveyance  w^*ta  be  deemed  and  taken  to  he 
paid,  only  against  the  subsequent  purchaser,  and 
those  claiming  under  himJ*  Now,  if  I  declare  A 
to  be  void,  not  onfy  against  C,  but  also  against  B, 
who  does  not' in  any  way  claim  under  C,  am  I  not 
violating  the  express  terms  of  the  Act  ?  To  come 
now  to  the  case  before  me.  The  judgment  cre- 
ditor, if  my  construction  is  wel^  founded,  has  a 
right  to  sell  the  land,  but  subfect  to  the  future  rent^ 
charge.  The  mortgagee  has  a  right  to  sell  the 
term  discharged  of  the  rent^charge.  If  there  was 
the  least  chance  that  by  setting  up  the  term 
for  sale,  subject  to  the  rent-charge,  enough  would 
be  obtained  to  pay  both  mortgage  and  judgment  in 
full,  it  would  be  as  of  course  so  to  do ;  but  the 
land  is  of  so  little  value,  that  that  seems  quite  im-  ; 
possible,  and,  anticipating  a  deficient  fund,  I  must  I 
sell  the  term  discharged  of  the  rent -charge.  In  or- 
der, then,  to  ascertain  to  what  extent  the  mortgagee 
is  to  stand  as  the  first  incumbrancer,  I  must  have 
the  present  value  of  the  future  rei^t-charge  calcu- 
lated by  a  notary,  and  to  that  amount  declare  the 
mortgagee  to  have  the  first  claim  on  the  fund.  The 
judgment  creditor  will  stand  second  for  his  whole 
demand;  the  mortgagee  third  for  the.  residue  of  his 
demand,  and,  if  anything  remains,  the  children  may 
claim  against  it. 

— ♦— 

COURT  OF  COMMON  PLEAS- 

[Reported  by  William  R<h>£r,  Esq.  and  TnEoi>onB 
Ktlasd,  Esq.  B«rrt8ten-«t-Law.] 

Redmond  r.  Butler. — May,  23,  1855. 

Practice — Summons  and  plaint — Paragraphs — 
84M  General  Rule. 

The  court  will  not  set  aside  a  summons  and  plaint 
on  the  ground  that  each  cause  of  action  was  not 
commenced  in  a  new  paragrupk^  as  directed  by  the 
d4/&  General  Rule,  where  it  dees  not  appear  that 
the  defendant  hae  been  embanassed. 

Semble,  the  d4/A  General  Rule  ae  to  engrossing 
pleadings  with  proper  marguis  and  parage  aphs, 
is  directory  to  the  officer  of  the  court;  but  does  not 
affect  the  rules  of  pleading. 

This  was  a  motion  on  behalf  of  the  defendant  that 


the  summons  and  plaint  be  set  aside  or  taken  off  the 
01e,  upon  the  grounds  that  each  cause  of  action  in 
the  said  summons  and  plaint  was  not  commenced  in 
a  new  paragraph  as  required  by  the  34th  General 
Rule,  and  that  the  same  was  not  legibly  engrossed, 
as  required  by  the  said  rule,  and  also  that  the  copy 
served  might  beset  aside  on  the  grounds  of  certain 
inaccuracies  and  mistakes   in  it.     The  action  was 
brought  for  overmarking  an  execution  and  selling 
the  plaintiff's  goods  under  it  at  an  under  value,  and 
for  an  excessive  distress,  and  for  trover,  and  for 
money  had  and  received.     The  plaintiff  had  joined 
the  overmarking  and  selling  at  an  undervalue  in  one 
cause  of  action,  concluding  with  the  words  "  whereby 
tbeplaintiff  has  been  injured,**  &c.     Then  followed 
the  words  "and  the  plaintiff  further  complains," 
setting  out  the  excessive  distress,  concluding  as  be- 
fore.    Similarly,  the  distinct  causes  of  action  for  ^ 
trover  and  money  had  and  received,  began  and  ended 
respectively  with  the  words  "and  the  plaint  iff  fur- 
ther,** &C.,  and  "  whereby,"  &c.     Several  notices  had 
passed  between  the  parties,  in  one  of  which  defend- 
ant alluded  to  the  four  causes  of  action  in  the  sum- 
mons and  plaint.* 

Ke}man  for  the  defendant — There  is  a  difficulty 
in  pleading,  as  the  causes  of  action  are  not  distin- 
guished by  paragraphs.  {^Monahan,  C. ./. — Each 
cause  of  action  commences  with  the  words  "  and 
the  plaintiff  further  complains."  What  course  would' 
you  adopt  if  there  was  a  separate  paragraph  for 
each  of  these  statements  ?]  1  might  then  move  to 
set  aside  tbf^  first  as  containing  two  causes  of  action. 
The  overmarking  an  execution  is  quite  distinct  from 
selling  at  an  undervalue,  so  that  the  twa  ought  not 
to  be  joined  together. 

Fitzgibbon,  Q.  C,  and  Carr  contra — Paragraph 
means,  according  to  Johnson's  Dictionary,  "  a  dis* 
tinot  part  of  a  discourse,"  and  does  not  of  necessity 
begin  with  a  longer  or  shorter  line  than  the  other 
lines  in  the  document.  [Monahan,  C.  J. — It  is  not 
duplicity  to  insert  several  torts  in  one  cause  of  actiou^ 
according  to  the  old  practice.  Ball,  J, — The  gene- 
ral rule  seems  to  be  applicable  to  the  officer,  and 
not  to  the  pleader.] 

Kernan  in  reply. 

Per  Curiam. — The  notices  that  passed  betweea 
Ihe  parties  show  that  the  defendant  knew  that  there 
were  four  causes  of  action.  There  was  no  embar- 
rassment, for  there  is  no  dispute  in  this  case  as  to 
the  beginnings  and  ends  of  the  statements.  With- 
out laying  down*  any  rule  as  to  cases  in  which  the 
want  of  paragraphs  might  embarrass  the  pleader,  we 
must  refuse  this  motion  with  costs,  as  there  was  not 
any  embarrassment. 

Rule  refused  with  costs. 


Hatchet^l  v.  Wis*.— ^pW/  \%  23,  1855. 

Attachment  order — Distributive  share — Incum' 

bered  Estates  Court. 

This  court  will  not  grant  an  order  to  attach  aiudg- 

ment  debtors^  presumptive  share  of  assets  lodged 

in  the  Incumbered  Estates  Court. 

Rogers  moved  to  attach  a  sum  of  £8000  now  lodged 

in  ihe  Incumbered  Estates  Court  on  behalf  of  a 
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jmlj^ment  creditor.  This  money  had  belonged  to  a 
})i  rson  who  had  died  intestate,  and  the  debtor  was 
one  of  his  next  of  kin.  The  object  of  this  motion 
was,  to  prevent  the  distributive  share  from  being 
paid  over  either  to  the  next  of  kin  or  to  any  one  on 
bis  account.  The  Court  of  Exchequer  granted  a 
similar  application  on  a  judgment  of  that  court 
agnin^t  the  same  party.  The  court  has  power  to 
make  the  order  under  section  185  of  the  Common 
Law  Procedure  Act  [^MonohaUf  C  •/. — If  the  In- 
cumbered Estates  Court  had  once  pronounced  an 
order  in  favour  of  the  judgment  debtor,  then  you 
miglit  apply  for  an  attachment  order ;  but  since 
that  court  must  first  pay  the  money  over  to  a  thirt] 
party,  we  cannot  grant  it  now.  Torrens,  J* — We 
might,  by  granting  this  application,  stop  from  the 
administrator  assets  which  should  be  applied  to  the 
payment  of  other  debts.] 

Per  Cubiam. — Let  this  motion  stand  until  we 
hear  from  the  Cou^t  of  Exchequer  the  nature  of  the 
order  made  by  it,  and  the  circumstances  connected 
with  it. 

Apnl  23. — Pek  Curiam — When  money  lodged 
in  the  Incumbered  Estates  Court  must  be  paid  over 
to  an  executor  or  administrator,  we  cannot  give  an 
order  charging  the  presumptive  share  of  the  next 
of  kin.  It  must  be  first  paid  to  the  executor  or 
administrator. 

Buie  refused. 


COURT  OF  EXCHEQUER. 

[Beported  by  Jouk  Nobvood,  Esq.,  Barrister-at-Law.] 

Easter  Term,  1855. 

ICoram  Richards  and  Greene,  B.B.] 

BOYLAN  AND   ANOTHER  V.  ThB  DoBLIN  AND  BEL- 
FAST Junction   Railway  Co. — April  28. 

Practice — Amendment  of  demw^er-books — Com^ 
man  Law  Procedure  Amendment  Act,  sections 
231.  233*— GcH^ra/  Orders,  llth  Jan.,  1854, 
50,  51.t 


•  Section  233  of  the  Common  Law  Procedure  Amend- 
ment Act  enacts :  *'  That  it  shall  be  lawfol  for  the  judges, 
&c.,  from  time  to  time  to  make  all  such  Geoeral  Rules  and 
Orders  for  the  effectual  execution  of  this  Act,  and  fur  esta- 
blishing a  simple  code  of  practice,  pleading,  and  evidence 
in  the  said  courts  and  in  the  Court  of  Error,  in  accordance 
with  the  intention  and  object  of  this  Act,  and  for  appor- 
tioning the  costs  of  issues,  and  for  fixing  the  costs  to  be 
allowed  for  and  in  respect  of  the  matters  herein  contained 
or  prescribed  by  such  General  Orders,  and  the  performance 
thereof,  and  for  the  purpose  of  enforcing  miiformity  of 
practice  and  pleading  in  the  said  courts,  and  of  ensuring 
an  equal  division  of  business  among  said  courts,  &c.,  and 
all  such  Bules  so  made  shall  be  valid  and  effectual,  and 
shall  be  observed  until  varied  or  altered  by  the  like  autho- 
r.ty ;  and  any  expenses  which  the  judges  shall  certify  to 
have  been  properly  incurred  in  giving  effect  to  the  provi- 
Kions  of  this  Act  shall  be  charged  and  paid  in  like  manner 
and  a«  part  of  the  incidental  expenses  of  the  said  court : 
provided,  that  nothing  herein  contained  shall  be  construed 
to  restrain  the  authority  or  limit  the  jurisdiction  of  the 
said*  courts,  or  of  the  judges  thereof,  to  make  Rules  or 
(^rders,  or  otherwise  to  regulate  and  dispose  of  the  busi. 
ness  therein.** 

t  50th  General  Order — llth  January,  1854  :  "  When  a 
demurrer  shall  have  been  filed,  the  party  filini;  same  shall, 


In  an  action  for  work  and  labour,  and  materials 
provided  therefor,  several  defences  we^*e  pleaded, 
and  leave  being  given  to  the  plaintiffs  to  plead  and 
demur,  replications  were  filed  to  the  fourth  and 
seventh  defences.  To  these  replications  deinurrer^ 
were  taken ;  the  demurrev'iooks  were  deposited 
in  the  office  of  the  Clerk  of  the  Rules  in  due 
course,  pursuant  to  the  provisions  of  the  bOth  of 
the  General  Orders — Wth  January,  1854.  SuIh 
sequenUy,  when  the  arguments  on  the  demurrer 
wei'e  about  being  opened,  it  was  discolfered  that  ike 
books  were  defective,  and  the  court,  being  of  opinion 
that  they  had  full  power  to  make  the  amendment 
sought,  notwithstanding  the  50th  Rule,  granted 
an  application  to  amend  the  demurrer 'books  by 
introducing  therein  such  portions  of  the  pkadinge 
as  had  been,  through  inadvertence,  omitted  rda* 
tive  to  the  subject'matter  to  be  argued,  and  wAiek 
it  was  necessary  should  be  ti^anscribed,  as  indud' 
ing  the  seventh  defence,  and  the  replication,  and 
the  demurrer  thereto.  The  applicant  was  or* 
dered  to  pay  the  costs  of  the  present  motion,  and 
of  the  previous  day,  when  the  demurrer  was  on 
for  argument,  because  it  was  through  his  negH* 
genee  the  error  had  arisen. 

This  was  a  motion  that  the  demurrer-books  lodged 
for  the  use  of  the  judges  on  the  16th  March  might  be 
amended  by  the  defendants  being  permitted  to  have 
the  several  issues  in  law  properly  stated  therein,  that 
is  to  say,  by  introducing  the  plaint  or  the  substance 
thereof,  the  residue  of  the  fourth  defence,  which 
has  not  been*  transcribed  into  said  books,  and  all 
other  the  defences  in  which  the  defendants  rely 
upon  the  contract-deed,  and  also  the  seventh  de- 
fence, and  the  replication  and  demurrer  thereto  ; 
or  that,  according  to  the  terms  of  the  51st  Rule, 
the  said  demurrer-books  might  be  amended  by  the 
statement  therein  of  such  parts  of  the  pleadings  as 
relate  to  the  subject-matter  to  be  argued.  This 
was  an  action  for  work  and  labour,  and  for  mate- 
rials provided  for  the  ^ame,  and  no  fewer  than  fif- 
teen defences  had  been  filed,,  and  leave  having  been 
given  to  the  plaintiff  to  flemur  and  plead,  replications 
had  been  filed  to  the  fourth  and  seventh  defences. 


witjiin  six  days  theMkfter,  make  up  the  paper-books  lor 
tho  judges,  and  deposit  maae  ia  the  ofiloe  of  the  Clerk  of 
the  Rules,  where  they  shall  remain  two  days  for  the  exa- 
mination of  the  opposite  party,  on  the  expiration  of  which 
period  they  shall  be  delivered  to  the  judges  by  the  Clerk 
of  the  Rules,  and  the  case  set  down  by  either  party  for 
argument  by  side-bar  ride ;  and  if  the  books  be  not  made 
up  and  lodged  within  ihe  apedfted  time^  tbe  demurrer  shaH 
be  considered  as  set  aside,  and  the  opposite  party  shaU  be 
at  liberty  to  proceed  as  if  no  such  demurrer  had  been  filed ; 
and  if  there  be  a  demurrer  on  the  part  both  of  tbe  plain- 
tiff and  defendant,  the  plaintiff  shall  be  considered  as  the 
party  bound  to  make  up  the  books ;  and,  in  case  he  shall 
fail  80  to  do,  his  detnarrer  shall  be  considered  as  set  aside, 
and  that  of  the  defendant  lOl^wei.  The  oosta  4t  tke  koeks 
shall  in  all  oases  fioUow  fh»  }v4gmeat  on  demwrer." 

61  St  General  Order — ,'*AU  paper-books  for  thejodges, 
on  demurrer,  shall  be  fairly  written  upon  post  paper^  book- 
wise,  with  a  margin  of  two  inches,  and  shall  contain  only 
such  parts  of  the  pleadings  as  relate  to  the  subject-matters 
to  be  argued,  with  the  names  of  oounsel  and  attorneys  on 
both  sides,  and  also  a  specification  of  tbe  grounds  of  de- 
murrer, and  shaU  be  noted  in  the  margin,  and  eootain  an 
index  denoting  the  page  at  which  each  pleading  may  bo 
found.** 
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aod  demurrers  taken  to  thoie  repHcatiobs.  The 
argument  of  the  demurrer  had  been  adjourned 
froai  a  forinar  day,  in  oonaequence  of  the  diaco- 
▼ery  ^f  the  defeoU  ill  tl»e  demttrrer-booka,  which 
omit^  thoae  portioas  of  the  pleadinga  now  aought 
to  be  ioaertedt  and  io  order  to  allow  of  this  motion 
beiBg  naadei 

F.  M'lhnugK  Q«C*  (with  when  waa  Alejeamkr 
NQtmaUt)  waa  in  support  of  the  motion,  which  he 
gronnded  on  an  Affidavit  of  the  derk  to  the  defen- 
dants' attorney)  which  stated  that  he.  had  been  en- 
Uusted  with  the  conduct  of  (he  oaOae  ifrOm  ita  oom- 
menoement  i  tkat*  pursuant  to  an  Order  of  Greene, 
Pn  in  Chamber,  bearing  date  the  2drd  February, 
lS5b,  the  Last  pleading,,  the  demurrers  and  rejoin- 
der%  on  the  part  of  defeodanle  were  filed  on  the 
9th  of  March ;  that  he  bad  been  iostfueted  by  his 
principal  to  prepofe  the  deoanrreNboOks  for  lodg* 
nent  with  the  Clerk  of  the  ftule%  and  he,  accord- 
ingly, took  steps  lor  having  the  aame  done  properly, 
but  distrusting  hia  own  knowledge  and  capability, 
and  with  the  view  of  having  the  said  business  con- 
ided  to  him  well  and  correctly  performed,  he  em- 
p%ed,  with  the  sanction  of  his  principal,  a  person, 
of  great  skill  and  experieiiee  in  transacting  such 
business,  to  make  up  the  aaid  demurrer- books,  and 
to  this  person,  whom  deponent  believed  to  be 
competent,  he  banded  the  brief  of  the  pleadings, 
and  while  this  -person  was  so  employed  in  pre- 
paring the  books,  Mr.  Norman,  counsel  for  defend- 
ants, on  being  so  instructed,  prepared  and  spe- 
cified, without  delay,  the  poinufbr  argument,  which 
points  are  applicable  to  both  the  demurrers  taken 
by  the  defendants,  and  the  pleadings  to  which  they 
relate;  these  points  were  handed  to  the  person 
preparing  the  books,  with  the  view  of  being  placed 
thereon ;  that  Mr.  Norman  and  the  defendant's  at- 
torney both  left  town  to  attend  a  commission, 
for  the  examination  of  a  witness,  in  England 
in  this  cause,  and  deponent,  in  the  absence  of 
bis  principal,  completed  and  lodged  the  demur- 
rer-books  on  the  16th  of  March,  the  last  day 
for  so  doing,  having  previously  compared  one 
of  the  demurrer-books  with  the  person  preparing 
same,  and  that  he  verily  believed  said  books  to  be 
correct,  and  positively  swears  that  the  mistake 
which  has  occurred  was  not  intended  by  him,  nor, 
he  verily  believes,  by  the  person  so  employed^  nor 
did  he  attempt  to  mislead  the  court,  or  do  anything 
for  delay  or  any  improper  purpose;  that  the  incor- 
rectness wbieb  has  occurred,  in  not  having  tran- 
scribed into  the  demurrer-books  the  proper  plead- 
ings to  which  the  demurrers  relate,  arose  entirely 
from  inadvertence  and  ignorance,  and  notwithstand- 
ing his  conscientious  endeavours  to  do  his  duty ; 
that  the  demurrers  had  been  submitted  to  and  ap- 
proved of  by  the  Solicitor  General  and  the  other 
counsel  for  defendant ;  that  the  briefs  of  the  de- 
murrer-books had  been  only  sent  to  counsel  the 
aflernoon  before  the  argument,  and,  in  the  course 
of  opening  the  demurrers,  counsel  discovered  that 
the  books  were  incorrect,  of  which  fact  deponent 
then  first  becaa^  aware;  and  deponent  further 
stated  that  defendants'  attorney  was  absent  in  Lon- 
don on  parliamentary  business,  and  hence  it  was 
impossible  to  procure  an  affidavit  from  him  within 


I  the  time  limited  by  the  court.  The  facts  above 
stated  were  corroborated  by  the  person  who  had 
prepared  the  demurrer-books,  and  who  stated 
he  bad  used  his  best  judgment  in  their  prepara- 
tion ;  that  he  had  no  intention  of  misleading  the 
court,  or  causing  delay  or  embarrassment,  and  thai 
the  mistakes  occurred  through  an  error  of  judg- 
ment, arising  from  the  vcduminous  and  diflicult  na- 
ture of  the  pleadings. 

The  application  is  not  for  the  amendment  of  a  re- 
cord or  pleading  of  the  court ;  but  to  supply  an  omis- 
sion in  a  transcript.  To  do  so  the  party  is  entitled  at 
ComaH>n  Law ;  all  we  ask  for  is  leave  to  amend  that 
which  is  merely  for  the  purpose  of  assisting  your 
Lordships  in  tbe  hearing  and  decision  of  the  de- 
murrer, and  we  are  of  opinion  that  it  is,  almost^  as 
a  matter  of  course  to  amend.  It  is  contended  on 
the  other  side  that  we  are  without  remedy,  because 
tbe  New  Rules  have  the  force  of  a  statute,  and  are 
obligatory  on  the  judges,  and  the  dOth  Rule  di- 
rects chat  a  party  filing  a  demurrer  shall,  within 
six  days  thereafter,  make  up  the  paper- books  for 
tbe  judges,  and  deposit  the  same  in  the  office  of 
the  Clerk  of  the  Rules,  &c,  <<  and  if  the  books  be 
not  made  up  and  lodged  within  the  specified  time, 
the  demurrer  shall  be  oonsidered  as  set  aside.** 
But  we  are  not  remediless.  The  Rules  have  not 
been  violated ;  and,  even  if  they  were,  are  we  to 
be  damnified  by  a  mere  slip  by  a  clerk  r  Our  ap- 
plication here  is,  not  for  leave  to  lodge  the  demur- 
rer-books after  the  lapse  of  the  prescribed  six  days^ 
but,  merely  to  amend  a  copy  of  the  record.  We 
have  been  in  sufficient  time ;  besides,  the  opposite 
party  had  two  days,  during  which  they  might  exa- 
mine the  books  lodged.  The  Rules  framed  under 
the  2ddrd  section  of  tbe  Common  Law  Procedure 
Act  are  for  the  purpose  of  carrying  out  and  fur- 
thering the  intention  of  the  Act,  and  must  be  so 
construed.  By  the  2dist  section  of  the  same  Act 
the  powers  of  amendment  conferred  on  the  courts 
and  judges  are  far  more  extensive  than  any  pre~ 
vioualy  exercised,  and  the  Legislature,  obviously, 
never  meant  to  abridge  or  circumscribe  those  pow- 
ers heretofore  exercisable.  Mr.  Ferguson,  in  his 
note,  p.  254,  to  this  latter  section,  remarks :  "  That 
tbe  courts  always  exercised  a  common  law  jurisdic- 
tion of  amendment,  and  very  extensive  powers  of 
amendment  by  statute ;  but  it  was  a  rule  that  to 
amend  under  the  statutes  there  should  be  some- 
thing to  amond  by — Cheese  v.  SccUes,  (10  M,  &  W. 
4dd)."  Everything  in  paper  could,  at  common  law, 
be  amended — 1  Tidd,  p.  712-14;  the  common  law 
right  still  exists,  and  it  surely  cannot  be  with- 
drawn. Take,  for  example,  a  case  of  judgments, 
which  is  somewhat  analogous,  you  may  set  aside 
judgments  for  many  reasons ;  but  can  it  be  said 
that  you  shall  not  set  aside  a  judgment  wherein  an 
error  was  committed  through  the  mistake  of  a  clerk? 
Certainly  not ;  for  the  court  would  set  aside  such 
a  judgment  on  an  affidavit  of  merits.  Are  tlie 
Ruies  to  be  masters,  and  not  the  creatures  of  tbe 
couru  which  called  them  into  being  ?  Are  the 
judges  to  be  tbe  servanu  of  the  Rules  ?  [Crresns, 
jB.-— The  judges  are  to  be  the  servants  of  Acts 
of  Parliament.]  The  inherent  jurisdiction  of  the 
court  still  remains;  even  suppose  we  had  done 
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nnthing  at  all,  the  oourt  could  extend  the  time. 
Tiie  23  Ut  section  confers  the  largest  amending 
powers  ever  granted  by  an  amending  statute,  and, 
where  justice  is  to  be  effected,  and  the  real  point 
at  issue,  as  here,  to  be  determined,  the  court  can 
amend,  and  to  do  so  is  rendered  mandatory,  and 
not,  as  formerly,  in  oases  where  the  courts  bad  some- 
thing to  amend  by.  The  hands  of  the  court  are 
here  unfettered,  and  we  claim  the  amendment  as  a 
matter  of  right  and  ex  debito  ju$tiiia.  If  the 
Rules  be  construed  strictly,  as  the  other  side  con- 
tend, could  a  special  verdict  be  amended  ?  but 
such  has  been  amended,  and  in  a  case  of  greater 
difficulty— Ftto^eraW  v,  Roddjf,  (6  Ir.  Jur.  268.J 
To  construe  the  Rules  as  tbey  seek  would  be  in 
effect  to  allow  of  their  contradioCiog  the  statute  to 
further  the  ends  of  which  they  have  been  framed. 
It  must  not  be  lost  sight  of  that  here  we  are  not 
applying  to  amend  the  original  record. 

•/.  Napier^  QX*.,  (with  whom  was  Z>.  C  Heron^) 
contra — The  question  here  turns  on  the  effect  of 
the  2d3rd  Rule,  in  conjunction  with  the  Act  of  Par- 
Ifament.  Is  it  a  case  in  which  you  can  or  ought  to 
amend  ?  If  it  were  a  case  in  which  the  books  were 
prepared  by  a  public  officer  of  the  court  charged 
with  that  duty,  but  out  of  the  power  and  control 
of  the  parties,  then,  we  admit,  the  court  would 
amend.  Are  the  Rules  to  be  a  <*  fast  and  loose  " 
concern  ?  Are  your  Lordships,  two  puisne  JQdgt*s, 
which  we  urge  with  all  respect,  to  amend  the  code 
of  Rules  settled  by  nine  judges,  three  of  them  be- 
ing chiefs  of  their  courts  ? — Ferg.  Com.  Law  Pro. 
Act,  Introduc,  44,  45.  The  Rules  must  be  consi- 
dered obligatory  until  they  are  altered,  varied,  or 
amended ;  for  Rules  made  under  and  pursuant  to 
the  powers  delegated  by  the  Act  of  Parliament 
assume  the  force  of  the  statute  itself.  The  50th 
Rule  is  precise  and  dear.  Here  we  have  distinct 
demurrers  taken  to  the  replications  to  the  fourth  and 
seventh  defences.  Now  the  Rule  sets  aside  the  de- 
murrer in  cases  where  no  paper-books  are  furnished; 
here  there  was  no  demurrer 'book  furnished  for  the 
demurrer  filed  to  the  replication  to  the  seventh  de- 
fence, and  they  now,  in  faot,  apply  for  leave  to 
argue  a  demurrer  already,  by  the  terms  of  the 
Rule,  set  aside,  and  this  without  authority.  If  tlus 
application  be  granted,  there  will  do  longer  exist 
an  uniform  rule  for  all  the  courts.  We  submit 
that  the  judges  cannot  vary  the  Rules,  alterations 
in  which  can  only  be  made  by  the  same  authorities 
who,  under  the  provisions  of  the  statute,  originally 
framed  them.  This  is  not  a  case  in  which  the 
court  ought  to  relax  its  Rules  or  grant  indulgence ; 
here  no  case  of  fatality  has  arisen ;  the  mistake 
occurred  <*  through  ignorance  and  inadvertence.** 
Would  your  Lordships  alter  the  Rules  in  every 
case  wherein  ignorance  and  inadvertence  may  be 
pleaded  ?  Certainly  not ;  the  parties  who  have 
violated  the  Rules  of  the  court  are  the  persons  to 
pay  the  penalty,  which,  in  this  case,  is  nought  but 
the  being  debarred  from  arguing  a  very  technical 
demurrer ;  no  harm  will  thereby  be  done,  but  the 
case  will  be  tried  on  its  merits.  This  demurrer  is 
a  separate  and  distinct  one,  and  this  application  is 
to  insert  a  wholly  distinct  demurrer,  and  not  to 
aiiHui  one ;  in  fact,  they  ask  .  your  Lordshij>s  to 


permit  them  to  make  up  new  demurrer-booka. 
They  employed  incompetent  persons  to  transact 
thenr  basiness,  and  they  must  submit  to  the  loss 
and  penalty.  The  refusal  of  this  application  will 
have  the  salutary  effect  of  making  parties  more 
accurate,  and  henceforth  such  motions  will  become 
unnecessary ;  but  if  yoa  grant  this  prayer  it  will 
render  parties  careless  No  injustice  will  be  in- 
flicted or  grievance  caused  by  such  refusal.  We 
admit  that  if  a  case  of  fatality  occurred,  you  might 
relax  the  rules,  but  no  case  of  urgency  has  here 
been  brought  before  you.  The  court  has  no  dis- 
pensing power  in  this  case,  and  such  ameodmeBte 
would  not  be  suffered  under  the  former  system. 
Marforibanks  and  othen  v.  Dafyt  (1  Had.  k  Bro* 
135.)  ^  Inadvertence  or  ignorance"  is  so  groood  for 
relief,  and  such  cannot  be  pleaded  here,  for  the  office 
of  the  defendants'  agent  Is  one  of  the  most  eminent 
in  the  city,  his  staff  most  efficient,  and,  besides,  be 
hsd  the  benefit  of  the  advice  of  some  of  the  ablest 
counsel  at  the  Bar  in  consultation.  Dorteti  v.  A$p* 
din  (2  Lo.  Max.  &  Pol.  625,  et  tea.)  If  you  per- 
mit these  amendments,  you  must  likewise  allow  se- 
veral other  important  amendments  on  the  record. 

Normof  was  not  called  on  to  reply. 

Richards,  B. — We  are  of  opinion  that  this  ap- 
plication should  be  granted.  Were  we  to  hold  that 
we  possessed  no  jurisdiction  to  aniend,  under  the 
circumstances  of  the  case,  the  error  arising  through 
the  inadvertence  of  the  clerk,  we  should  be  pro- 
nouncing a  decision  which  would,  likely,  be  pro- 
ductive of  much  mischief.  We  have  authority  to 
amend  independently  of  the  provisions  of  the  2d3rd 
section  of  the  Common  Law  Procedure  Act,  and 
which  has  not  abridged  or  abrogated  the  common 
law  jurisdiction  of  amendment  inherent  in  the  court. 
The  only  question  then  to  be  determined  is,  whe- 
ther this  is  a  case  in  which  the  court  ought  to  in- 
terpose ?  Though  the  Common  Law  Procedure 
Act  has  caused  many  difficulties,  and  no  little  per- 
plexity, it  deserves  commendation  in  that  it  has 
swept  away  all  technicalities  and  frivolons  objec- 
tions, and  special  demurrers  can  no  longer  be  taken 
for  technical  or  formal  grounds ;  but  a  demurrer 
must,  now,  be  on  substantial  grounds  and  go  to  the 
merits  of  the  cause,  and  consequently  a  judgment 
on  demurrer  is  a  decision  in  the  merits  of  the  suit. 
We  would  be  slow  to  allow  an  error  to  be  repaired 
in  a  case  where  a  special  demurrer,  such  as  I  have 
described,  was  to  be  argued ;  but  here  the  merits 
and  justice  of  the  suit  may  be  heard,  and  determined 
in  the  course  of  the  proceeding,  and  we  think  it  to 
be  a  fair  case  for  amendment,  and  that  we  ought 
not  to  shut  out  the  applicant  from  an  opportunity 
of  obtaining  the  judgment  of  the  court ;  but,  inas- 
much as,  through  the  negligence  and  mistake  of  the 
plaintiff  this  application  was  necessitated,  he  must 
pay  th«  costs  of  the  present  motion,  and  also  the 
costs  of  the  former  day,  when  the  demurrer  was 
about  to  be  argued.. 

GaesNB,  B.^-We  are  not  obliged,  nor  indeed  re- 
quired, in  this  case  to  dispense  with  or  absolutely 
disregard  the  58th  of  the  General  Orders,  nor  do  I 
think  we  would  have  powqr  so  to  do.  I  am  of  opi- 
nion, however,  that  point  does  not  arise;  for  the 
58th  Rule  has  been  partially,  though  somewhat  im- 
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perfeotl  J,  complied  with.  If  no  deiniiiTer-bookfl  bad 
been  made  op  and  lodged  within  the  specified  time, 
then  the  derourref  wonld  be  considered  at  aet  aside, 
because  it  amounts  to  a  tacit  acknowledgement  of 
an  abandonnient  of  the  intention  to  argue  the  de- 
murrer ;  here,  however,  books  were  fbrnished.  It 
has  been  urged,  as  showing  the  violation  of  the 
rule,  that  while  two  distinct  demurrers  were  taken 
to  both  the  replications  to  the  fourth  and  seventh 
defences,  yet  the  demurrer- books  have  been  made 
up  and  lodged  only  as  one.  That  statement  is  not 
quite  accurate,  because  the  intention  of  the  appli- 
cant to  argue  both  these  demurrers  is,  dearly,  inti- 
mated by  the  fact  that  in  the  margin  of  the  paper- 
books  containing  the  spedfications  of  the  grounds 
of  demurrer,  the  points  for  argument  include  those 
taken  to  both  pleadings.  If  we  were  to  refuse 
this  application  we  should  be  creating  a  rule  that  in 
cases  where  even  a  couple  of  lines  were  omitted,  no 
demurrer -book  was  furnished,  and  should,  in  effect, 
be  holding,  that  where  an  error  arises,  as  here, 
through  the  inadvertence  of  a  copying- clerk,  the 
party  damnified  is  without  remedy.  That  would 
be  most  mischievous.  It  is  competent  for  the  court, 
in  the  present  case,  to  supply  the  deficiency  which 
was  occasioned  by  the  slip  of  the  clerk  in  making 
the  transcript.  We  have  authority  to  make  the 
amendment  sought,  and  we  think  tliis  to  be  a  pro- 
per case  for  the  exercise  of  that  power.  The  ap- 
plicant must  pay  the  costs  of  the  present  motion, 
and  of  the  previous  day. 


Trinity  Term,  1855. 

Smith  v.  Ddblin  and  Droobbda  Railwat 
Company. — May^  24. 

Practice — Pleading  framed  to  embarrass — Special 

damage — Common  Law  Procedure  Amendment 

(Ireland)  Aciy  sec.  83.* 

/n  an  action  to  recover  damages  for  injuries  sus  • 
tained  by  a  railway  collision^  the  plaintiff  averred , 
inter  alia,  in  his  summons  and  plaint^  that  in 
consequence  of  the  wounds,  SfC,  inflicted,  he  had 
been  obliged,  at  great  cost,  Sfc,  to  send  one  of  his 
clerks  to  travel  on  his  business,  to  solicit  orders  and 
collect  accounts  from  his  customers  in  the  country, 
and  at  great  expense  to  contract  with  and  em* 
ploy  a  person  to  tiavel  on  his  business,  and  was, 
by  means  of  his  wounds,  prevented  from  collecting, 
in  person,  several  large  sums  of  money  due  to  htm 
by  his  customers,  and  sustained  great  loss  by  the 
non-payment  of  divers  moneys,  and  was  obliged  to 
boi^ow  large  sums  to  meet  his  liabilities.  H  eld,  that 
this  portion  of  the  summons  and  plaint  being  cat* 
culated  to  embarrass  and  prejudice  a  fair  trial,  be 
struck  out,  unless  the  plaintiff fuiJiished  the  names 
of  the  persons  sent  to  traveCon  his  behalf,  and  the 

•  16  &  17  Vie.  c.  US.  sec.  83 ''If  any  pleadhiff,  &c., 

be  no  Araaed  as  to  prejadioe,  enbarrast  or  dekj  the  fiiOr 
trial  of  the  action,  the  oppoeite  party  may  apply  to  the  ooort 
or  a  judge  to  strike  out  or  amend  each  pleading,  the  ooort 
or  a  judge  shell  make  such  6rdeir  respecting  same,  and  the 
costs  of  tl)e  applieutioh,  as  to  the  court  of  judge  shall  seem 
fit.- 


names  of  the  customers  by  the  non-payment  of 

whose  debts  he  sustained  the  special  damage  com* 

plained  of 
This  was  an  action  against  the  defendants  as  car- 
riers of  goods  and  passengers  for  hire  and  reward, 
to  recover  damages  for  injuries  sustained  by  the 
plaintiff,  while  a  passenger  on  their  line  of  railway, 
and  the  summons  and  plaint  averred,  inter  alia, 
**  that,  through  the  negligence,  carelessness,  un« 
akilfulness  and  default  of  the  defendants  and  their 
servants,  soon  after  the  carriage,  in  which  tlie  plain- 
tiff had  taken  his  seat  (for  the  purpose  of  being  con- 
veyed from  Drogheda  to  Dublin,  in  pursuance  of 
the  contract  and  agreement  with  the  defendants,) 
began  to  move  towards  Dublin  on  the  journey,  the 
said  carriage  was  run  into  and  came  into  violent 
collision  with  a  certain  goods  train  of  the  defendants 
then  proceeding  from  Dublin  to  Drogheda,  by  means 
of  which  collision  the  plaintiff  was  violently  thrown 
forward  against  the  opposite  seat  of  the  carriage, 
and  was,  thereby,  severely  wounded  and  hurt  in  his 
bead,  kc,  injuriously  affected  in  his  health  and 
power  of  vision,  and  was  obliged  to  expend,  &e.» 
£  1 00  in  and  about  the  curing  of  his  wounds,  &c.,  and 
lameness ;  that  he  was  for  a  long  time  thereafter 
by  reason  of  the  said  injury  to  his  health  and  vision, 
prevented  from  attending  to  his  trade  or  business 
of  a  merchant,  and  from  travelling  to  solicit  orders 
and  collect  accounts  from  his  customers  in  the  coun- 
try," and  was,  in  consequence  of  said  wqunds,  &c., 
obliged  at  great  loss,  inconvenience,  costs  and  ex- 
penseS)  to  send  one  of  his  clerks  to  travel  on  his  said 
business  and  solicit  orders  and  collect  accounts  from 
the  said  plaintiff's  customers  in  the  country,  and 
having  been  unable  by  reason  of  the  injuries  received 
as  aforesaid  to  travel  into  the  country  on  his  said 
business  as  he  had  been  accustomed  to  do,  he  was  ob- 
liged, at  great  expense,  to  contract  with  and  employ, 
and  did  actually  contract,  &C.,  &&,  a  person  to  travel 
into  the  country  on  plaintiffs  said  business  for  the 
purpose  aforesaid ;  that  plaintiff  was  obliged  to  with- 
draw bis  attention  altogether  from  business  in  en- 
deavouring to  affect  the  restoration  of  his  health, 
and  thereby  lost  great  gains  and  profits,  &c«  And 
by  reason  of  his  said  wounds,  ftc,  was  prevented 
from  collecting,  in  person,  large  sums  of  money  due 
to  him  by  his  customers,  and  sustained  great  loss 
tfnd  inconvenience  by  the  non-payment  of  divers  of 
the  said  sums,  and  was  thereby,  and  by  reason  of 
the  grievances  aforesaid,  rendered  less  able  to  meet 
his  debts,  liabilities,  and  engagements,  and  was 
obliged,  and  did  actually  borrow  large  sums  o£ 
money  to  meet  same,  and  ras  otherwise  greatly  in- 
jured, &C. 

S.  Ferguson  on  behalf  of  defendants,  moved  that 
the  summons  and  plaint  being  so  framed  as  to  pre- 
judice a  fair  trial,  be  set  aside  or  amended  by  the 
plaintiff  stiting  therein  the  names  of  the  persons 
alleged  to  have  been  sent  oat  and  employed  to  travel 
on  his  business,  and  the  names  of  the  customers 
by  the  non-payment  of  whose  debts  he  sustained 
the  special  damage  in  that  behalf  complained  of. 
A  notice  of  the  motion  had  been  sent,  and  an  of- 
fer to  sign  a  consent  on  the  part  of  the  defendants 
for  the  amendment  of  the  summons  and  plaint,  in 
the  terms  of  the  notice,  had  been  made  by  the  de« 
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fendanU*  attorney.  The  moUon  was  grounded  on  an 
affidavit  of  the  conducting  clerk  of  defendants'  at- 
torney, which  stated  that  it  was  necessary  for  Uie 
defence  and  fair  trial  of  the  action  that  the  names 
required  should  be  stated  by  tbe  plawtiff,  that  none 
of  the  said  names  were  known  to  tbe  deponent,  or, 
as  be  believes,  to  any  of  the  persons  ha?ing  the  con- 
duct of  the  defence,  and  t^at  tbe  defence  and  fair 
trial  will  be  greatly  embarrassed  unless  such  names 
be  given,  f Richards,  B.^^Tbe  cause  of  special 
damage  lastly  alleged,  namely,  tbe  borrowing  of 
certain  moneys,  appears  to  me  to  be  too  vague ; 
probably  they  will  consent,  at  the  other  side*  to 
strike  that  out  Greene^  B. — It  has  been  decided, 
under  the  old  system  of  pleading,  that  the  allega- 
tion of  the  loss  of  moneys  by  tbe  loss  of  divers  cus- 
tomers, does  not  amount  to  special  damage.  The 
special  damage  here  alleged  cbes  not  directly  grow 
out  of  the  injury  said  to  have  been  sustained.  That 
is  the  real  distinction-} 

O'Hagan,  Q.  C,  (with  him  H.  DevUiy)  for  plain  • 
tiff. — The  ol^ect  of  this  motion  is  manifestly  to  de- 
lay the  trial  of  the  action,  the  defendants  having,  by 
their  consent,  required  that  the  time  for  taking  de- 
fence should  run  from  tbe  date  of  the  proposed 
amendment;  which,  if  acceded  to,  would  have  post- 
poned tbe  trial  of  this  cause  until  after  Michaelmas 
Term.  The  defendant  cannot  be  embarrassed  in 
the  preparation  of  his  defence  by  tbe  absence  of  the 
particulars  required,  because  special  damage  is  not 
traversable  in  cases  where  its  averment  is  not  ne* 
cessary  to  sustain  tbe  action.  CustU  v.  Sand  for  dy 
(6  Ir.  Jur.  309.)  If  the  special  damage  be  not  aver- 
red with  sufficient  certainty,  the  judge  at  Nisi  Priue 
will  not  receive  evidence  of  it,  and  the  only  course 
open  to  defendants  is  to  object  at  the  trial  and  pre- 
yent  tbe  plaintiff  from  proving  any  special  damage 
not  properly  laid.  Tbe  damage  laid  in  this  plaint 
could  be  proved  as  general  damage;  plaintiff  having 
been  prevented  by  bis  injuries  from  attending  to  his 
business  in  person,  recompence  for  any  natural  con« 
sequences  resulting  from  his  non-attendance  may 
be  recovered  as  general  damage,  and  need  not  be 
averred  as  special  damage.  In  an  action  by  a  dis* 
senting  minister  for  slanderous  words  used  by  de- 
fendant, who  imputed  inoontinence  to  him,  whereby 
•«  tbe  persous  frequenting  bis  chapel  had  refused  to 
permit  him  to  preach  there,  and  bad  discontinued 
giving  him  tbe  gains,"  &c.,  this  averment  was  held 
sufficient  to  entitle  plaintiff  to  prove  tlie  special 
damage  as  laid,  although  the  persons  who,  as  al- 
li^ed,  had  so  acted  were  not  named.  HarUey  v.  Uer- 
fit^,  (8  T.  R.  1 30.)  The  damage^  the  naming  of  the 
averment  of  which  is  objected  to  here,  need  not  have 
been  set  out  at  all.  Damage  which  is  tbe  neoes- 
sary  result  of  defendants'  cqpduct,  may  be  proved, 
although  not  alleged  io  the  declaration.  Ward  v. 
Smithy  (II  Price,  19')  In  that  csfse  it  was  decided 
that  evidence  was  pr4)perly  received  by  the  judge 
^t  Nisi  Prius  of  loss  of  customers,  by  reason  of  de- 
fendant's conduct,  although  no  customers  were  named 
in  tbe  declaration ;  the  averment  of  the  damage 
baying  been  singly  **  whereby  the  plaintiff  sustained 
loss."  In  Weitwood  v.  CowMy  (L  SUrkie^  172,) 
which  was  an  action  for  irregular  distress,  the  plain- 
litf  averred  that  he  had  lost  divers  lodgers,  but  did 


not  name  any.  Lord  Ellenborough  rejected  evi- 
dence of  the  damage;  but  did  so  because  defendant 
was  only  prepared  to  prove  that  lie  had  lost  in  fact 
one  lodger,  observing  that ''  the  number  was  not  so 
great  as  to  excuse  a  specific  description  on  the  score 
of  inconvenience.''  in  the  present  case,  therefore» 
evidence  of  loss  io  respect  to  a  single  customer 
might  not  be  admissible  on  the  trial ;  but  no  objec- 
tion lay  to  tbe  plaint  on  tbe  ground  suggested. 
The  plaintiff's  attorney  had  made  an  affidavit  that 
he  believed  that  this  motion  wa»  brought  forward 
for  delay,  and  to  deprive  plaintiff  of  hb  right  to 
have  tbe  cause  tried  in  tbe  next  after  sittings.  No 
authority  had  been  cited  under  the  Cowmoo  Law 
Procedure  Atta,  either  in  £ngland  or  Ireland,  for 
the  motiOB,  and  none  was  to  be  found. 

iUcH ABD8,  B.-.-Under  the  provisioaa  of  the  8drd 
section  cf  the  Common  Law  Procedure  Acc»  plead- 
ings found  to  prejudice,  embarrass  or  delay,  may 
be  struck  out  or  amended.  Tbe  question  is,  whe- 
ther this  paragraph  in  the  summons  and  plaint, 
averring  that  the  plaintiff,  in  consequence  of  his 
wounds,  was  obliged  at  great  costs,  &C.,  to  send  one 
of  his  clerks  to  travel  on  his  business  to  solicit  or- 
ders and  collect  accounts,  and  was  compelled  to 
contract  with  a  person  to  travel  on  bis  business  into 
the  country,  and,  that  relative  to  the  customers  by 
the  nonpayment  of  whose  debts  the  plaintiff  sus- 
tained the  special  damage  complained  of,  be  cal- 
culated to  embarrass.  It  appears  to  me,  cer- 
tainly, to  describe  a  very  roving  commission.  No 
particular  debts,  no  distinct  transactions,  no  names 
are  stated,  and,  consequently,  the  defendant  can- 
not, possibly,  know  what  evidence  he  ought  to 
adduce  in  order  to  contravene  the  charge  in  the 
summons  and  plaint  ;  no  fair  or  reasonable  intin»a- 
tion  is  given  to  him  of  the  case  he  is  called  on  to 
meet  I  think  the  judge  at  Nisi  Prius  would  be 
justified  in  declining  to  allow  evidence  of  special 
damage  to  be  given  ;  consequently,  a  Jbrtiori,  we 
ought  to  strike  out  this  portion  of  the  siimmons  and 
plaint.  But,  it  has  been  said  that  this  relied  on  a 
general  damage ;  tbe  very  fact  of  that  statement 
being  made,  shows  that  it  is  doubtful  in  its  nature, 
and  therefore,  calculated  to  embarrass.  Unless  the 
plaintiff  furnish  the  names  of  the  persons  specified 
in  the  notice  of  motion,  and  mentioned  in  the  sum- 
mons and  plaint  as  having  been  employed  to  travel, 
collect  accounts,  and  solicit  onhnns,  ke^  and  of  the 
creditors  by  whose  non-payment  of  their  debts  he 
sQstained  the  special  damage  alleged,  &c.  within  four 
days,  let  the  portion  of  the  summons  and  plaint 
referring  tliereto  be  struck  out ;  the  defendant  to 
take  short  notice  of  trial.  The  costs  of  tbe  present 
motion  to  be  costs  in  the  cause. 

Oreenb,  B. — The  question  is,  whether  onder  the 
8drd  section  of  the  Common  Law  Procedure  Amend- 
ment Act,  the  summons  and  plaint  is  framed  in  such 
a  way  as  to  embarrass  and  prejudice  the  fair  trial 
of  the  action.  If  the  damages  are  likely  to  be  in- 
creased by  the  alleged  loss  of  customers,  it  is  but 
jiiit  that  the  defeooant  should  be  enabled  to  meet 
the  aUegatiovs,  which  be  cannot  do  unlees  the 
names  of  the  customers  and  travellers  be  fumisbed. 
,  One  of  tbe  objects  of  the  new  Act,  and  system, 
which  we  are  now  administering,  is  to  bring  the 


Digitized  by 


Google 


1855.] 


THE  IRISH  JURIST. 


397 


parties  to  issue  as  soon  as  possible.  The  very  fact 
of  the  uncertainty  existing  as  to  whether  the  defend- 
ant here  is  to  give  evidence  as  to  special  damage 
or  not  in  consequence  of  the  omission  of  those 
names,  is  sufficient  to  show  that  it  is  calculated  to 
embarrass. 

Richards,  B. — This  is  a  collateral  matter  not 
naturally  flowing  from  the  nature  of  the  accident. 

Rule  €xc<n*dingly. 


LiMONius  V,  MicHEiiLi. — June  9,  1 1 . 

Prmciie& — Sm^writy  fin*  cosU — AJidavii  of  merits 
— Ctmtmon  Law  Procedure  Aet^  tec.  52.* 

In  mpport  of  an  application^  tnade  under  theprovi" 
stone  of  \Q  4*  17  Kic,  c  1 13,  s.  52,  that  the  plain- 
tiff be  restrained  from  further  proceedings  until 
he  shall  have  given  security  for  costs,  as  he  re- 
sided  out  of  the  jurisdiction,  the  defendant's  affi- 
davit stated  that  he  had  not  as  yet  filed  his  ae» 
fence,  as  the  time  within  which  ne  was  bound  to 
appear  had  not  expired:  that  the  plaintiff  lived  in 
Liverpool,  and  had  no  residence  or  property  in 
Ireland  ;  *'  that  the  defendant  had  a  goody  substan- 
tial,  and  sufficient  defence  on  the  merits,  and  thai 
this  application  was  not  made  for  the  purposes  of 
delay!*     This  affidavit  was  held  to  be  insufficient, 
inasmuch  as  it  did  not  disclose  facts  sufficient  to 
satisfy  the  mind  of  the  court  that  the  defendant 
had  a  defence  upon  the  merits. 
Collins  moved,  on  behalf  of  defendant,  that  the 
plaintiff  be  restrained  from  taking  any  further  pro- 
ceedings until  he  shall  have  given  security  for  o^sts, 
iuasmucb  as  he  resided  out  of  the  jurisdiction  of 
this  honourable  court,  and  had  no  property  therein. 
A  notice  had  been,  previously,  served  on  plaintiff's 
attorney,  requiring  him  to  have  security  given  for 
such  costs,  with  the  terms  of  which,  however,  he  did 
not  think  fit  to  comply,  and  a  copv  of  the  affida« 
davit,  oo  which  defendant's  counsel  relied  in  sup- 
port of  the  motion^  had  also  been  furnished  to  him. 
The  affidavit  of  the  defendant,  who  was  resident  at 
Queenstown,  in  tl»e  County  of  Cork,  and  was  Aus- 
trian Consul,  stated  that  the  plaintiff  bad  issued  a 
writ  of  summons  and  plaint,  to  which  defendant 
had  not  yet  appeared  or  filed  any  defence,  the  time 
within  which  he  would  be  bound  to  appear  not 
having  expired;  that  the  plaintiff  resided  at  Li- 
verpool, io  England,  and  had  not  any  residence 
or  property  in  Ireland ;  that  defendant  bad  a  good, 
substantial,  and  sufiicient  defence  upon  the  merits 
to  the  said  aotion,  and  he  was  advised  that,  in  the 
event  of  the  plaintiff's  discontinuing  or  being  non- 
prossed or  nonsuited,  or  of  a  verdict  beipg  had 
against  him,  the  defendant  would  not  be  able  to 


*  16  &  17  Vic,  0.  113,  8.  53-^**  Any  defsodant  served 
with  any  writ  of  summoos  and  plaint  in  any  action  shall 
thereupon  be  deemed  to  be  in  court  for  the  purpose  of 
making  application  to  the  court  or  a  judg^  to  compel  the 
plaintiff  to  give  seoarity  Ibr  coeta  and  for  other  like  p«r« 
p«Ms :  provided,  that  mo  order  for  securitjf  fvr  ceets  ekell 
be  OMde  by  reason  <if  amf  plaint^  beinff  resident  out  of  the 
jurisdiction  of  ike  court,  at  the  instance  of  any  d^endant^ 
unless  upon  a  satisfactory  affidavit  that  such  defendant  has 
a  defence  upon  the  Merits," 


recover  his  costs,  unless  this  honourable  court  com- 
pel him  to  give  security,  and  that  this  application 
was  not  made  for  the  purposes  of  delay.  Counsel 
cited  Byre  v.  Sparks,  (8  Ir.  Com.  Law  Rep.  542, 
C.  B.)  to  show  that  it^  was  sufficient  if  defendant's 
affidavit  state  that  he  has  a  good  defence  on  the 
merits,  and  that  the  affidavit  need  not  state  the 
nature  of  the  defence.  In  Biggins  v.  Bourhe, 
(7  Ir.  Jur.  80,  Q.  B.,)  Crampton,  J.,  says :  «  If  it 
'twere  positive  as  to  merits,  without  anything  fur- 
ther, I  would  hold  it  good  enougli.**  Spencer  v. 
Campion,  (3  Ir.  C.  L.  R.  231,  Q.  B.) ;  BrindUy  v. 
Hemans,  (6  Ir.  Jur.  164,  Q.  B.) ;  Taylor  v.  Low^ 
(3  Ir.  Com.  Law  Rep.  223,  Q.B.) 

Edward  Sullivan  contra — The  affidavit  is  in- 
sufficient ;  it  should  satisfy  the  mind  of  the  court 
by  the  statement  of  some  facts  tending  to  show 
that  the  defendant  has  a  good,  valid,  and  legal  de* 
fence  on  the  merits,  and  should  contain  some  par- 
ticulars, or  a  specific  averment  of  those  merits— 
Shaw  V.  Craig,  (3  I.  C.  L.  R.  231,  Q.B.  in  notis) ; 
Spencer  v.  Campion,  (t6.;  s.  c,  6  Ir.  Jur.  240.) 
In  this  latter  case  the  decision  was  not  by  the  full 
court.  Pordage  v.  Carter,  (6  Ir.  Jur,  236) ;  Jfar- 
Hn  V.  Titmarsh,  (6  Ir.  Jur.  269);  Murphy  v.  Nu^ 
gent,  (6  Ir.  Jur.  280.) 

Cur.  adfg.  vult, 

Jane  11. — Greene,  B. — This  is  not  solely  a 
question  of  practice.  The  Legislature  intended 
that  applications  of  this  nature,  often  resorted  to 
for  the  purpose  of  delay,  ought  to  be  placed  under 
some  restrictions  and  subjected  to  some  modifica- 
tions. The  52nd  section  requires  that  *'  no  order 
for  security  for  costs  shall  be  made,  at  the  instance 
of  any  defendant,  unless  upon  a  satisfactory  affida* 
vit  that  such  defendant  has  a  defence  upon  the 
merits."  What  is  the  reason  of  the  employment 
of  the  word  <<  satisfaction  7^  It  evidently  implies, 
I  think,  that  the  affidavit  of  the  defendant  shall  state 
explicitly  the  ground  of  his  defence.  Not  that  be 
is  required  to  expand  on  his  affidavit  all  the  minu« 
tise  of  his  case,  but  mention  such  facts  as  will  sa- 
tisfy the  court  of  his  having  a  reasonable  defence, 
as,  for  example,  that  he  intends  to  defend  the  action 
on  the  ground  of  his  having  already  paid  the  mo- 
ney, ftc,  and  that  the  application  is  not  made  for 
the  purposes  of  delay.  We  do  not  consider  that  it 
inflicts  any  hardship  to  require  the  affidavit  to  state, 
not  all  the  circumstances,  but  such  facts  as  will 
satisfy  the  judicial  mind.  The  Courts  of  Common 
Pleas  and  Queen's  Bench  seem  to  have  considered 
it  sufficient  to  follow  the  words  of  the  Act  and  to  say 
that  the  defendant  has  a  good  defence  on  the  meriu. 
That  I  consider  would  not  besufficient  The  Legis- 
lature have  introduced  into  the  section  the  word  <*sa« 
tisfy."  Tha  court  most  be  satisfied.  With  great  r»> 
spect  to  the  Court  of  Queen's  Bench  we  are  not,  when 
we  requirefaots  to  be  disclosed,  trying  the  case  on  affi- 
davits. It  does  not  follow  because  this  court  requires 
facts  to  foe  stated  that  those  facts  are  to  be  tried  on  affi- 
davit, or  their  truth  decided.  All  we  require  is  the 
statement  of  such  facts  as  will  satisfy  the  osind  of 
the  court.  Tiie  grounds  of  the  decision  oeme  to 
by  this  court  do  not  appear  to  have  been  quite 
&irly  stated  in  the  argument  of  the  case  in  the  Court 
of  Conmion  Pleas,  and,  it  does  appear  to  me,  that 
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there  has  not  been  in  that  court  such  a  full  con- 
sideration  of  the  Act  of  Parliament  as  to. warrant 
us  in  giving  thereto  a  different  construction  from 
that  we  have  hitherto  been  in  the  practice  of  adopt* 
ing.  I  think  that  it  is  important  to  consider  the 
2d3rd  section  of  the  same  Act,  in  connection  with 
the  52nd  section,  as  enabling  tiie  courts  more 
fully  to  extend  and  enlarge  the  terms  of  the  enacts 
ments  of  the  new  Act,  and  more  effectually  to  carry 
out  the  objects  and  views  of  the  Legislature  in 
passing  it. 

Richards,  B. — It  is  quite  erroneous  to  suppose 
that  we  have  declined  to  hear  this  question  fully  ar- 
rgued.  We  have  beard  it  debated  on  more  than  one 
occasion,  and  we  have  come  to  a  deliberate  opinion 
thereon.  We  read  this  proviso  of  the  Act  of  Par- 
liament [reads  section]  as  imposing  on  the  court 
the  necessity  of  considering  the  nature  and  sufficiency 
of  the  affidavit.  If  the  Legislature  intended  that 
the  affidavit  should  merely  follow  the  words  of  the 
section,  and  barely  state  that  the  defendant  has  a 
good  and  sufficient  defence  on  the  merits,  there 
would  be  no  meaning  in  the  use  of  the  word  **  sa- 
tisfaction." We  protest  against  the  opinion  thrown 
out,  that  we  have  come  to  an  hasty  conclusion. 
There  has  not  been  such  an  affidavit  in  this  case  as 
satisfies  the  judicial  mind  that  there  is  a  good  de- 
fence on  the  merits.  The  section  was  introduced 
to  put  an  end  to  the  mischief  which  existed ;  of  such 
applications  being,  often,  resorted  to  for  the  mere 
purpose  of  delaying  the  recovery  of  bona  fide  claims 
where  no  defence  existed,  and,  solely,  because  the 
parly  suing  has  been  out  of  the  jurisdiction. 

Pennefather,  B.,  concurred. 

PiGOT,  C.  B. — This  is  not  a  mere  matter  of 
practice;  but  one  involving  the  construction  of 
an  Act  of  Parliament,  and  is  a  question  of  law, 
concerning  which  there  seems  to  be  some  diver- 
sity of  opinion.  The  only  way  uniformity  can 
be  reached  is,  by  the  minority  of  the  courts  con- 
forming in  their  practice  with  the  majority.  Now, 
there  is  the  deliberate  opinion  of  another  court 
confficting  with  that  expressed  and  acted  on  here. 
I  am  disposed  to  follow  the  decisions  of  those  courts, 
and  hold  this  affidavit  to  be  sufficient ;  but  the  opi- 
nions of  the  other  members  of  the  court  being  con- 
trary to  mine,  I  yield  thereto,  though  still  with  some 
hesitation,  being  inclined  to  think  that  it  would  be 
desirable  to  defer  to  the  decision  of  the  other  courts. 
Motion  refused  with  costs.* 


Clam  CART  Y  akd  Fowi.eb  «.  Ormondk. — 
June  9  and  II,  1855. 

Practice — Mistake  in  eofecution  of  Bond  and  War- 
rant of  AHomeySntry  of  SatisfacHon  on  JRe- 
cord  of  Judgment-^ Common  Law  Procedure 
Amendment  Act,  sec*  144.f 

•  Vide  Bell  v.  Shannon,  (7  Ir.  Jar.  2S  ;  s.  c.  4  Ir.  C. 
L.B.  15,  Ex.) 

f  <*  It  f hall  be  lawful  for  the  court  or  a  judge  to  order  a 
iDemoranduni  of  Batisfaction  to  be  entered  upon  the  record 
of  any  judgment,  judgment-roll,  or  judgment-book,  if  it  shall 
appear  that  the  debt  or  damages  for  which  the  said  jugdment 
was  obtained  have  been  fully  satisfied  and  discharged," 


A  judgmerU  having  been  obtained  on  a  bond  and 
warrant  of  attorney  of  the  defendant^  to  secure  the 
sum  of  £4000  and  intevestt  f  he  fortune  of  the  Ladif 
A.  W,  B>,  and  it  being  declared  &//  the  settlement 
executed  on  the  marriage  that  said  judgment  was 
to  be  vested  in  the  Earl  of  E.  and  Sir  T,  S.  upon 
certain  trustSy  with  power,  when  said  judgment 
should  be  paid  off,  to  lend  the  moneys  arising 
therefrom  on  other  securities,  it  appeared  that  the 
bond  and  warrant  of  attorney  was  executed  by 
mistnhe  to  the  Earl  of  C.  and  R.  F,  also  trustees, 
for  other  purposes,  in  the  said  settlement,  but  having 
no  interest  in  ihe  judgment,  instead  of  the  Earl  of 
E.  and  Sir  T.  S.,  ami  that  the  judgment  had  been 
fully  paid  off  and  satisfied  to  the  mid  Earl  ofE. 
and  Sir  T.  S,     The  Court  granted  an  order  that 
the  Maiter  should  enter  satisfaction  on  the  roll  of 
said  judgment,  unless  cause  should  be  shown  to  the 
contrary  within  six  days  after  personal  service  of 
the  rule  upon  the  said  jEarl  of  E,,  Sir  71  i^., 
the  Earl  of  C.  and  R,  F,,  and  conceded  the  space 
!      of  one  month  to  applicant  for  the  effectuation  of 
such  service. 
The  plaintiffs  were  the  trustees  named  in  the  set- 
tlement, dated  in  March  1838,  and  executed  on  the 
marriage,  of  J.  A.  Wynne  with  the  Lady  Anne  W, 
Butler,  and  it  appeared  by  the  affidavit  of  said  J. 
A.  W.,  that  the  marriage  settlement  was  executed 
between  O.  W.,  deponent's  father,  of  the  first  part, 
said  J.   A.  W.  of    second   part,   the  Marquis  of 
Ormonde  (defendant's  father)  of  the  third  part,  the 
Earl  of  Ossory  and  Lord  Walter  Butter  of  the  fourth 
part,  the  said   Lady  A.   W.  B.  of  the  ftfth  part. 
Viscount    Cole    [now   Earl  of   Enniskitlen]   and 
Sir  T.  Staples  of  the  sixth  part,  Edward  Cooper  and 
James  Hawkins  of  the  seventh   part,  and  the  said 
plaintiffs  of  the  eighth  part,  and  it  was  thereby  agreed 
that  the  sum  of  £4000  should  be  vested  in  the  plain- 
tiffs on  certain  trusts,  and  that  the  Marquis  of  Or- 
monde with  the  Earl  of « Ossory  and  Lord  Willianr 
Butler,  had  thereupon  executed  a  joint  and  several 
bond  with  warrant,  &c.,  to  the  said  trustees  condi- 
tioned for  the  payment  of  said  £4000  as  the  mar- 
riage portion  of  the  said  Lady  A.  W.  B.,  and  the 
said  indenture  declared  that  the  said  bond  and  war- 
rant and  judgment  to  be  entered  thereon,  sliould 
be  vested  in   the  said    Lord   Viscount  Cole  and 
Sir  T.  S«  and  their  executors  and  administrators, 
until  the  said  marriage  and  after  the  solemnisation 
thereof,  upon  trust,  whenever  the  same  should  be 
paid  in  with  the  consent  of  Said  J.  A.  W.  and  the 
Lady  A.  W.  B.  or  the  survivor,  or  if  both  should 
die,  then,  of  their  own  authority,  to  invest  the  uet 
moneys  to  arise  therefrom  at  interest,  or  in  taking 
proper  assignments  of  the  debts  or  incumbrances 
mentioned  in  the  said  schedule  to  the  indenture, 
or  in  the  stocks  or  other  public  securities,  and  from 
time  to  time  to  vary  and  transfer,  &c.,  same,  and 
to  permit  the  deponent  J.  A.  W.  to  receive  the  annual 
proceeds  of  said  £4000  during  his  life,  and  af^er 
his  decease  to  permit  the  said  Lady  A.  W.  B.  to 
receive  the  dividends,  &o.,  and  after  the  death  of 
survivor,  then  on  certain  trusts  expressed  therein- 
before respecting  certain  charges  for  younger  chil- 
dren ;  that  the  said  plaintiffs  were  made  parties  to  said 
settlement,  as  being  trustees  of  a  term  of  500  y^ars. 
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for  the  securing^  of  a  jointure  to  said  Lady  A.  W. 
B.,  and  charges  ijpr  younger  children ;  that  the  said 
Lady  A.  W.  B.  died  in  November,  1849 ;  that  al- 
though, by  said  indenture,  the  said  bond  and  jadg- 
ment  for  £4000  is  vested  in  the  said  Viscount  Cole, 
now  Earl  of  Enniskillen,  and  Sir  T.  Staples,  never- 
theless the  said  bond  was  confessed  and  judgment 
entered  thereon  in  this  court  at  suit  of  said  Earl  of 
Clancarty  and  Robert  Fowler,  against  the  said 
Marquis  of  Ormonde  alone,  in  or  as  of  Trinity  Term, 
1838,  and  as  thedepopeut  J.  A.  W.  believed,  through 
mistake  or  misapprehension  of  the  attorney  who 
prepared  same.  The  said  Marquis  died  in  May, 
188f8,  leaving  the  said  Earl  of  Ossory,  bis  heir-at- 
law,  him  surviving.  That  a  desirable  opportunity 
for  investing  the  £4000  in  an  eligible  purchase  of 
lands  about  to  be  sold  in  the  Incumbered  Estates 
Court  presenting  itself,  deponent,  J.  A.  W.,  having 
applied  to  the  said  Earl  of  Enniskillen  and  Sir  T. 
Staples,  they  advanced  said  sum  of  £4000  so  vested 
in  them,  and  which  had  been  paid  to  them — a  por- 
tion, by  the  said  Marquis  of  Ormonde  in  his  life- 
time, and  the  remainder  after  his  decease  by  his  ex- 
ecutrix—to deponent,  and  were  secured  the  repay- 
ment thereof  by  a  mortgage  on  the  lands  so  pur- 
chased ;  that  the  executrix  having  demanded  a  sa- 
tisfaction of  the  said  judgment,  applied  to  the  plaiu- 
tiffii,^  whose  attorney  declined  to  advise  bis  clients 
to  satisfy  same,  but  was  willing  that  there  should 
be  an  application  to  the  court  to  satisfy  said  judg- 
ment, which  still  remains  outstanding  in  the  said 
plaintiffs,  and  has  not  been  assigned  or  satisfied ; 
and  that  the  said  plaintifill  have  no  interest  in  the 
said  judgment 

E.  S.  DiXy  on  behalf  of  the  said  J.  A.  Wynne, 
now  moved  that  the  proper  officer  of  the  court 
do  enter  satisfaction  on  the  record  of  the  judg- 
ment in  the  cause  entered  as  of  Trinity  Term, 
1888,  for  £8000  debt  besides  costs.  The  applica- 
tion is  made  under  the  provisions  of  the  16  &  17 
Vic.  c.  113,  sec.  144.  Counsel  cited  Chiltick  v. 
Balfour,  (2  J.  &  S.  88,  in  notis,  s.  c.  2  L  L.  Rep. 
C.  B.  166,)  wherein  a  party  refused  to  take  sum  due 
for  principal  and  interest  on  certain  judgments,  un- 
less he  were  paid  in  British  currency.  A  condi- 
tional order  was  granted  ;  defendant  to  be  at  liberty 
to  lodge  the  money  due,  and,  then,  that  plaintiff 
should  execute  warrant  to  satisfy.  That  case  is 
reported  in  a  note  to  Quinn  v.  Eastwood,  (2  J.  & 
S.  86,  S.C.  2  J.  &  L.  165.)  Order  was  refused  on 
the  ground  that  the  defendant  had  been  guilty  of 
laches,  having  delayed  to  make  any  application  from 
March,  1838,  to  November,  1839,  on  the  last  day 
of  Term,  and  sum  due  was  not  clearly  given.  But 
Perrin,  J.,  says,  <*  In  the  nextTerm  such  an  applica- 
tion may  be  made,  but,  in  the  meantime,  the  court 
is  unwilling  to  tie  up  a  party  by  a  conditional  or- 
der." In  Ejpecutors  of  Birch  v.  Meredith,  (3  I.  L. 
Rep.  138,)  a  judgment  creditor  bad  got  possession 
of  the  lands  of  his  debtor  by  elegit,  and  the  ofiicer 
had  reported,  on  a  reference  to  account,  that  he  had 
been  overpaid  his  debt,  and  which  report  was  con- 
firmed, the  court  grunted  a  conditional  order  why 
satisfaction  should  not  be  entered  on  roll,  and  that 
same  might  be  served  on  attorney  of  deceased  con  • 
usee,  whose   representatives  resided  abroad.     In 


Ifilkinson  v.  Meredith,  (ib.  139,)  a  like  application 
was  refused  where  the  only  evidence  of  the  payment 
of  the  judgment  was  an  alleged  admission,  in  con- 
versation,  by  plaintiff's  attorney,  that  the  debt  had 
been  paid,  the  representatives  of  the'conusee  resid- 
ing out  of  I  he  jurisdiction.  In  Wise  and  another 
V.  Creed,  (8  I.  L.  Rep.  222,  Q.  B.  1845,)  a  judg- 
ment  had  been  obtained  in  1832  against  Ekiward 
Creed  by  Thomas  Wise  and  Richard  Lee,  as  trus- 
tees in  a  deed.  Wise  alleged  he  had  never  acted, 
and  refused  to  execute  the  warrant  to  satisfy,  and 
had  executed  a  deed  of  disclaimer  of  the  trusts, 
both  as  regarded  this  judgment  and  the  mortgage 
with  which  it  was  collateral.  The  amount  of  the 
judgment  was  in  the  hands  of  the  conusor,  ready  to 
be  paid  off.  Perrin,  J.,  made  an  order  to  satisfy  on 
a  warrant  executed  by  Richard  Lee  only. 

Per  Curiam. — Let  the  Master  of  the  court  en- 
ter satisfaction  on  the  roll  of  th^  said  judgment, 
unless  cause  be  shown  to  the  contiary,  in  eight  days 
after  personal  service  of  this  rule  upon  the  said 
Earl  of  Enniskillen,  Sir  Thomas  Staples,  the  Earl 
of  Clancarty,  and  Robert  Fowler,  the  said  J.  A. 
Wynne  to  have  one  month's  time  to  effect^such 
service. 

Rule  accordingly.* 


Tbbhch  and  another  v.  Cassidy. — April  28. 

Demurrer — I\the  rent-charge — Sufficiency  of  aver- 
ment qf  defendant* s  estate — Tithe -Composition 

Act^2  4r  3  W.4,c.  119,  ss.  17  et  seq 1  ^  2 

Vic.  c.  109,  ss.  7,  8.t 

In  an  action  to  recover  money  payable  for  rent- 
charge,  in  Heu  of  tithe-composition,  the  plaintiff^ 
avef*red  in  their  summons  and  plaint  t/iat  an  an- 
nual sum  weu  duly  applotted  on  certain  lands  in 
which  the  defendant  was  and  still  is,  and,  previous  to 
the  passing  of  the  ^^Act  to  abolish  titfie^composition  in 
Ireland  and  to  substitute  rent  charges  in  lieu  thereof^* 
was,  owner  of  the  fir  St  interest,  equivalent  to  aperpe- 
tualinterest  unthin  the  meaning o f the saidAct,under 
which,  or  derived  wherefrom,  there  was  not,  at  the 
time  of  the  passing  of  the  said  Act,  or  since,  any 
such  estate  or  interest,  no  landlord  having  under- 
taken the  payment  of  said  composition  under  the 
provisions  of  the  Act  of  the  2nd  and  3rd  years  of 
the  reign  of  King  William  the  Fourth,  relating  to 
tithe-composition,  whereby  the  defendant  became 
liable  to  pay  the  annual  sum,  being  three-fourths 
of  the  said  composition.  The  defendant  having 
demurred,  on  the  ground  that  the  plaintiffs  dui 
not,  in  their  pleading,  show  "  that  the  defendant 
had  such  an  estate  of  inheritance,  or  such  an  es" 
tateatall,  as  would  render  him  liable  to  pay  tithe- 
rent-charge,  in  the  parcels  of  land,  within  the  min- 
ing of  the  \st  and  2nd  Victoria  ;  that  the  nature 
of  the  perpetual  estate  or  interest  of  the  defendant 
is  not  otherwise  mentioned  than  in  vqgue  andge* 
nerat  terms,  it  was. held  that  the  summons  and 

•  Vide  Irwin  v.  Irwin,  (3  I.  L.  Rep.  273) ;  Pejftom  w. 
Lambert,  (I  Smythe,  95)  ;  In  relMonsv.  Warren,  (L.Rec. 
O.  8.  49.) 

t  The  "Act  to  abolish  compositions  for^  tithes  in  Ire. 
land,  and  to  substitute  rent-chargc-s  in  lieu  thereof.*' 
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plaint  sufficiently  set  forth  the  estate  (^the  defend- 
ant in  the  parcels  of  land. 

The  summons  and  plaint  stated :  "  That  the  de- 
fendant was  indebted  to  the  plaintiffs  in  the  sura  of 
£15  sterling,  for  money  payable  by  the  defendant 
to  the  plaintiffs  for  three  years*  rent-charge,  in  lieu 
of  tithe- composition  due  and  ending  the  Ist  of  No- 
vember, 1854,  and  theretofore  and  immediately  pre- 
ceding, of  which  tithe* rent-charge  the  plaintiflBi,  dur- 
ing all  the  period  aforesaid,  were  and  are  the  own- 
ers, the  previous  tithe-composition,  in  lieu  of  which 
the  same  is,  having,  previously,  belonged  to  the  Dean 
and  Chapter  of  Kildare,  to  whom  the  rectorial  tithe- 
composition  of  the  parish  of  Lea,  in  the  Diocese  of 
Kildare,  belonged,  the  same  having  been  duly  cer- 
tified as  payable  to  them,  and  of  wliich  the  said 
rent-charge  now  demanded  forms  part,  and  the 
said  Dean  and  Chapter  having  demised  the  said 
rectorial  tithe-composition  of  the  said  parish  to  one 
M.  T.  for  a  term  of  twenty-one  years  by  indenture 
bearing  date  the  1 3th  day  of  May,  1839,  he,  by 
deed  of  assignment,  bearing  date  the  2nd  ef  Feb- 
ruary, 1841,  assigned  the  said  tithe-composition  to 
the  plaintiffs ;  and  the  plaintiffli  say  that  an  annual 
sum  of  £6  Ids.  4d.  was  duly  applotted  on  certain 
lands  in  the  said  parish,  of  which  the  defendant, 
during  the  said  period  of  three  years,  was^  and  still 
is,  and  previous  to  the  passing  of  the  Act  to  abo- 
lish tithe-compositioiM  in  Ip^IsimI,  and  toi  tufastiUite 
rent-charges  in  lieu  thereof,  was  owner  of  the  first  in- 
terest, equivalent  to  a  perpetual  interest  within  the 
meaning  of  the  said  Acl^  under  which  or  derived 
wherefrom  there  was  not,  at  the  time  of  passing  of 
the  said  Act,  or  since,  any  such  estate  or  interest, 
DO  landlord  having  undertaken  the  payment  of  said 
composition  under  the  Act  of  the  2nd  and  8rd  years 
of  the  reign  of  King  William  the  Fourth  retatiog 
to  tithe-compositions,  whereby  the  defendant  became 
liable  to  pay  the  annual  sum  of  £5,  being  three- 
fourths  of  the  said  composition ;  and  the  defendant 
also  indebted  to  the  phintrff^  in  the  ftirlher 


was 

sum  ef  £15,  for  three  years^  rcot-charge  in  liew  of 
tithe-composition,  payable  out  of  certain  landsof  the 
defendant,  and  of  which,  during  the  period  of  the  ac- 
crual thereof,  he  was  the  owner  liable  to  pay  the  same, 
within  the  meaning  of  the  statutes  relating  thereto; 
and  the  plaintifi^  say  that  the  defendant  is  also*  in- 
debted to  them  for  £15,  on  accounts  stated,"  &c. 
To  this  summons  and  plaint  the  def^dani  fifed  a  de- 
murrer, on  the  ground  that  'Hhe  summons  and  plaint 
did  not  disclose  any  cause  of  action  good  in  substance, 
for  that  the  plaintiffkiiave  not  shown  that  the  defend- 
ant had  such  an  estate  of  inheritance,  or  such  an 
estate  at  all,  as  would  render  him  liable  to  pay 
tithe- rent-charge  in  the  parcels  of  land  therein 
mentioned,  within  the  meaning  of  the  1st  and  2nd 
Vic. ;  and  that  the  nature  of  the  perpetual  estate  or 


interest  of  the  defendant  is  not  otherwise  mentioned 
and  described  than  in  vague  and  general  terms.*' 

John  V,  Cassidy  in  support  of  the  demurrer. — 
The  summons  and  plaint  in  this  case  claims  the  sum 
of  £15,  three  gales  of  tithe-rent  charge  payable  out 
of  certain  lands,  (under  1  &  2  Vic^)  and  it  stotes 
"  tiiat  the  defendant  was,  and  previous  to  the  pass- 
ing of  tlie  Act  for  abolishing  tithe  composition  and 
substituting  tithe-rent  charge  in  lieu  thereof,  owner 
of  the  first  mterest,  equivalent  to  a  perpetual  inter- 
est within  the  meaning  of  said' Act,  under  which, 
or  derived  wherefrom,  there  was  not  any  such  es- 
tate or  interest,  no  landlord  having  undertaken  the 
payment  of  said  composition  pursuant  to  2  &  3  W« 
4."     The  demurrer  objects  that  the  summons  and 
plaint  does  not  disclose  any  goo3  cause  of  action, 
as  it  does  not  show  that  defendant  had  such  an  es^^ 
tate  as  would  render  him  liable  within  the  meaning 
of  the  7th  section  of  this  Act.     This  section  charges 
the  first  estate  of  inheritance,  or  other  perpetual 
interest,  as  thereafter  defined,  save  as  therein-after 
excepted,  with  the  payment  of  the  rent  charge 
thereby  substituted  for  tithe  .compositions.      The 
8th  section  goes  oo  to  give  this  definition  and  to 
nsake  the  exceptions.       These   two  sections  are 
thus  incorporated  and  must  be  construed  together ; 
the  second  is  imported  into  and  made  a  part  of  tite 
6rst.    Vwasour  y.  Ormrod,  (6  B.&C  430.)    Beieg 
thus  incorporated  they  are  but  one  section^  and  the 
exceptions  made  must  be,  specifically,  negatived. 
In  1  Cbitty  on  Pleading,  6  ed.  22%  it  is  Taid  down 
that  "in  pleading  upon  statutes  where  there  is 
au  esiceptioB  in  the  enaetiug  clause  the  plaintiff 
must  show  that  the  defendant  is  not  within  the  ex* 
enaption."  Galmeys.O' Meagher,  (1 1.  C.  L.  R.235.) 
is  exactly  in  point.    There  on  democrer  it  was  de- 
cided by  the  whole  Court  of  Queen's  Bench  tljat 
the  omission  to  negative  a  tenancy  by  the  courtesy 
or  a  tenancy  in  dower  in  the  declaration  was  a  good 
cauie  of  general  demurrer.     The  action  in  that 
oaae»  with  one  exception,  is  identical  with  the  sum- 
mons and  plaint  in  this  case.     The  two  poiuu  for 
which  we  contend  are  there  expressly  decided,  viz., 
that  the  two  sections  are  to  be  construed  together, 
and  that  in  declaring  on  them  it  Js  necessary  to  ue- 
gjatlve  the  exoeptiona  they  contain. 

Hemry  J.  Leslie  contra^^-Even  admitting  the  au- 
thority of  the  case  cited  at  the  other  side,  all  exceptions 
are  negatived  in  the  pleading,  which  does  not  merely 
state  that  the  defendant  was  seized  of  an  estate  in  fee 
but  of  the  first  interest  equivalent  to  a  perpetual  inte- 
rest within  the  meaning  of  the  Act,  &C.,  under  which, 
or  derived  wherefrom,  there  was  not,  &C.,  any  such 
estate  or  interest* 

Per  Curiam.— 7LH  the  demurrer  be  overruled. 
Judgment  for  the  plaintiffs. 

Demurrer  overruled. 


END  OF  VOL.  ni. 
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ABATEMENT. 
Plm  in.'] — See  Criminal  Law» 
Of  suit  in  BquitifJ} — See  FaACTiCBa 
♦ 
ABSTRACT. 
O/Ieeueejbr  Nisi  Prius^J — See  Practice. 
» 
ACCOUNTANT-GENERAL,   See 
Practice. 


ACCUMULATION. 
A  testator  devised  the  lands  of  Q  in  trust,  after 
his  decease  to  sell  and  dispose  thereof,  and  that  the 
sale  monies  thereof,  together  with  the  rents  and 
profits  until  the  8ale>  si^uld  be  considered  as  part 
of,  and  applied  in  the  same  manner,  as  his  personal 
estate.  He  gave  the  latter  to  certain  trustees  upon 
trust  to  pay  his  personal  expenses,  debts,  and  cer- 
tain l^acies,  Und  in  trust  to  apply  in  payment 
d  debts  and  legacies,  until  the  same  should  be  sa- 
tisfied^ the  yearly  produce  of  the  personal  estate 
thereby  directed  to  be  laid  out  in  land,  and  the  rents 
and  profits  of  the  lands  to  be  purchased  therewith. 
As  to  the  residue  of  his  personal  estate,  he  gave 
same  in  trust  for- the  purchase  of  fee  simple  lands 
to  be  conveyed  to  his  grandson  A  T  and  his  heirs » 
subject  to  a  charge  for  renewing  certain  chattel 
leases,  and  for  that  purppse  he  directed  a  term  of 


years  to  be  created  out  of  such  purchased  lands, 
and  also  in  trust  until  purchase,  that  the  money 
should  be  Uid  out  at  interest,  and  sl^uld  be  applied 
towards  discharging  the  purchase :  and  he  directed 
the  trustees  to  renew  the  chattel  leases  which  ha 
had  bequeathed  to  A  T  for  his  life.  The  testator 
died  in  1771,  and  from  that  to  1837  A  T  continued 
in  possession  of  the  lands  of  Q,  and  the  chattel 
leases.  From  1820  to  1837  he  paid  large  sums  (or 
renewal  fines.  Held,  that  the  accumulation  of  the 
rents  of  the  lands  of  Q  was  to  cease  at  the  end  of  a 
year  from  the  testator's  death,  and  that  the  rente 
htom  that  period  to  1 820,  when  the  trust  to  raise 
the  renewal  fines  arose,  belonged  to  A  T,  but  that 
subsequently  to  1820  the  rents  were  to  be  set  off 
against  the  renewal  fines.  Smith  v.  Idtrel  Dungan^ 
turn,  3  Ir.  Chan.  R.  316,  C. 

— ♦— 

ACKNOWLEDGMENT,  See  Limitations, 

(Statute  of.) 

» 

ACT  OF  PARLIAMENT,  See  Statute. 

— ♦— 

ACTION,  See  respective  titles. 

♦ 

ADMINISTRATOR,  See  Executor  and 

Administrator. 

— ♦ — 

ADMINISTRATION  SUIT,  See  Costs, 

Practice. 
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[^Agreement, 


ADMIRALTT. 

To  reeoTcr  f^l  oompen9atUMa  for  injarieg  sutf- 
tahittd  by  a  coUi^oo,  the  party  oompJM^iBg  must 
be  prepioned,  w  tbe  first  place^  to  prove  thai  the  ao- 
cident  was  not  oocasioned  by  any  fai^  of  his,  and 
that  the  eBlireVcQDdect;  of  (hoa«  coiH^erned,^  or  hav- 
ing an  interest  in  the  injured  vessel^vrftsUan^dess,! 
and  clear  of  vri^tal  negleiet  SMd  ^sa  n^ig^nce. 
Tk€  "  Vid&ria;'  7  In  Jur,  9W.  Adm. 

A  vessel  anchoring  upOOi  the  IfJiown  track  p^i:*; 
saed  by  rivet  steamers,  or  wUJiin  ^few  yard^  pf  the 
channel,  and  without  exhibiting  a  light,  will  be 
deeawd  open  to  the  charge  of  wilful  neglect  and 
gross  negligence.    /4- 

At  any  time,  (whether  required  by  the  harbour 
regulations  or  not,)  in  a  dose  river,  where  there  are 
a  Dumber  of  vessds  passing  and  repassing,  it  is  only 
an  act  of  proper  seamanlike  precaution  to  exhibit  a 
light ;  and  in  a  suit  for  collision  a  crew  neglecting 
to  take  such  a  precaution  will  not  be  held  altogether 
blameless.    lb. 

In  a  suit  to  recover  the  value  of  a  vessel  and  her 
cargo,  which  was  lost  in  a  collision,  the  promovent 
ship  being  at  the  time  at  anchor  in  harbour,  and  the 
impuguant  ship  under  weigh  coming  to  her  moor- 
ings, this  court  will  award  the  full  amount  of  the 
damage  sustained,  if  it  appear  that  there  was  a  want 
of  nautical  skill  exhibited  by  the  crew  of  the  latter 
vessel.     The  "  WiUiafn/*  7  Ir.  Jur.  229,  Adm. 

The  full  amount  of  damage  will  be  given,  even 
although  it  may  appear  that  the  promovent  vessel 
did  not  take  up  a  proper  position  in  the  harbour,  or 
exhibit  a  light,  if  the  court  is  of  opinion  that  the 
collision  was  not  in  any  degree  caused  or  promoted 
by  these  drcumstances.     Jb. 

In  a  suit  for  collision,  where  the  promovent  ves- 
sel was  anchored  in  harbour,  and  in  an  improper 
position,  according  to  the  harbour  regulations,  and 
did  not  exhibit  a  light,  which  was  also  in  opposition 
to  the  harbour  regulations,  and  the  irapugnant  ves- 
sel was  imder  weigh,  this  court  held  that  each  party 
should  bear  the  loss  sustained  moietively,  and  pay 
their  own  costs,  reversing  the  decree  of  the  Court 
of  Admiralty,  which  held,  that  the  impugnant  ship, 
which  was  unskilfully  mancwivred,  should  pay  for 
all  the  damages  and  costs.  {See  7  Ir.  Jur.  229.) 
The  "  Wiliiam/'  7  Ir.  Jpr.  354,  Delegates. 

It  is  the  duty  of  a  vessel  which  is  even  properly 
placed  in  harbour,  and  which  complies  with  the  har- 
bour regulations,  to  do  all  in  its  power .  to  prevent 
a  collision,  or  if  a  collision  unfortunately  takes  place 
to  prevent  further  damage,  if  possible.    lb. 

This  court  will  adn)it  additional  evidence  upon  an 
appeal,  if  it  appear  by  affidavit  that  it  was  impossible 
for  the  party  or  parties  in  the  court  below  to  tender 
it  at  the  original  hearing,  the  witnesses  examined 
being  nautical  men,  whose  attendance  is  not  always 
available.    lb. 

— 4 — 

AFFIDAVIT,  See  Attobhey.    Crown 

Peacticb.    Practice. 

— ♦— ' 

AGENT,  See  Attohnbt. 

The  defendant  had  acted  gratuitously  as  the  agent 
of  the  plaintiff,  transmitting  to  her  the  interest  of 


charges  to  which  she  was  entitled.  One  of  tbe 
charges  was  paid  to  the  defendant,  which  the  ptatn- 
tiff  directed  him  to  itfvest  en  a  speciied  real  «ees« 
rity,  which  he  was  unable  to  do,  but  which,  wHhoul 
her  authority,  he  lent  to  L,  for  whom  he  wffii  also 
agent,  and  who  was  indebted  to  him  on  th^  seoorfty 
of  a  bond  and  warrant  of  attorney  to  enter  judg- 
ment. He  eUdosed  the  bond  and  warrant  of  ailor- 
0^  ib  her  in  a  letter,  in  which  he  stated,  eentrary 
to  tfr^  fikct,  that  the'  money  had  been  applied  to  pay 
pff  at  charge  on  his  eiiate.  L  afterwards,  on  Ms 
^on's  marriage,  conveyed  a  part  of  the  eatate  in 
trust  to  pay  off  charges  on  his  estate,  another  part 
to  the  use  of  his  son  and  his  issue,  and  the  lands  eC 
C  in  trust  to  secure  his  debt  to  tbe  def^Midant  The 
defendant,  in  aerial  letters,  offered  to  give  the 
plmrtiff's  claim  priority  over  his  demand  in  the  lands 
of  C.  L  l^ing  dead,  leaving  no  assets  to  pay  the 
plaintiff's  daim,  the  court,  on  a  bill  filed  by  her, 
declared  the  plaintiff  entitled  to  a  specific  perfiMrm- 
ance  of  the  contract  contained  in  the  letters,  and 
that  the  defendant  was  a  trustee  for  the  plaintiff, 
as  to  so  much  of  his  security  oiV  the  lands  of  C  as 
would  be  sufficient  to  pay  her  claim,  and  ordered 
that  he  should  execute  a  deed  declaring  the  trust. 
aBeirne  v.  Cornwall,  8  Ir.  Chan.  R.  130,  C. 

As  to  the  right  of  an  agent  to  sue  in  his  own 
name  for  monies  paid  by  him  out  of  his  own  pocket, 
under  protest  on  behalf  of  his  principal — Coaie^ 
worth  V.  WaUhy  S  Ir.  C.  L.  R.  93  ;  s.  c«,  5  Irr  Jur. 
263,  Q.  B. 

In  an  action  of  trespass  for  false  imprisomnent 
brought  against  the  Marshal  of  the  Marshalsea  cf 
the  Court  of  Queen's  Bencli  by  a  prisoner,  it  waa 
proved  that  the  plaintiff  had  made  use  of  strong 
expressions  at  the  refusal  of  the  officers  of  the 
gaol  to  afibrd  medical  assistance  to  one  of  the  fe- 
male attendants,  who  was  taken  ill:  and  that  the 
Deputy  Marshal  had  accordingly  confined  the  plain- 
tiff in  the  punishment  cell  of  the  prison  for  several 
hours,  but  that  previous  to  his  so  doing  he  had  ne- 
glected to  commit  to  writing  (as  required  by  the 
27th  Rule  of  the  prison)  the  particulars  of  the 
charge  and  evidence  relating  thereto.  The  Mar- 
shal was  not  present  at  the  dme  of  the  imprison- 
ment, but  no  evidence  was  given  to  point  out  ex- 
actly where  he  was  at  the  time,  or  how  long  he 
was  absent.  Held,  that  the  Marshal  was  not  lia- 
ble, merely  as  Such,  for  the  act  of  the  Depn^r  Mar- 
shal,   ffasmrd  V.  Cauljteld,  7  Ir.  Jor;  85,  Ex. 

Held  also,  that  the  reqi:drements  of  the  2Tth 
Rule  not  having  been  complied  with,  an  act  of 
false  imprisonment  had  been  committed.    Ih. 

Semble,  that  if  the  Marshal  had  iretumed  to  the 
gaol  before  the  imprisonment  had  terminated,  tst 
bad  been  within  its  precincts  during  the  arrest,  he 
would  have  been  liable.    lb. 

Qusere,  as  to  what  will  amount  to  ^'absenoe**  oa 
the  part  of  the  Marshal  to  enable  the  Deptity  Mar- 
shal to  act  as  Marshal;    lb. 

— f —      .... 

AGREEMENT,  See  CowItract.      ^ 


AMENDMENT,  See  Civil  Bill.    Oost^. 

Practice. 
Of  proceedings  in  ^y  wj7y.]-^An  order  was  mstde 
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unAir.tii^.TnisUA  Aol,  1A50,  appointing  newtrus* 
temkM^iffe$ti9g  tkiQ  tniatfuiidi  ki  them,  and  the 
order  not  tianqg  beeo  goi  oat  of  the  pffice  ia  ttine 
to  be  etinilMNt  the  cowt-eUowed  it  to  be  re-itsued, 
ae  of  Ibe^date  of  the  appUoatioiK  In  v^MolM* 
2H««%7b4jar.60,  R. 

A  eeme  petition  ^wae  allowed  to  be  ameoded  by 
staitiflg  that  onft  of  the  j'etpoDdeola  was  ia  insot- 
▼eat  eireaiQateQeef,  and  had  tahea  poesession  of  a 
part  of  the  aateta  which  w^e  neoeaaary  for  pay- 
neat  «f  the  petiUoaer'a  demaad.  Tamfi  r.  Fr^fkchj 
7Ir.Ji]r.234,R* 

Le9¥9  was  also  given  to  enter  a  aide-bar  order 
to*strifce  a  re9poi]d€«>t  oat  of  the  petition,  ou  pay- 
ment tahuB  of  his  costs  op  to  the  time  of  the  no- 
tioe»  bat  without  prejodloe  to  the  petitioner  having 
his  eosta  at  the  hearing,  if  the  court  should  think 
fit.    Jh. 

-  Form  of  sille-bar  ord^  CDtered  in  the  office  with- 
out motion.    Jb. 

A  caose  petition  had  been  filed  by  A,  the  owner 
of  oartatn  lands^  against  B,  his  agent,  praying  an 
aeeoont  of  the  monies  received  by  him.  B  then 
brought  an  action  at  law  against  A  for  bills  and 
monies  handed  to  hira,  and  for  salary  and  receivers' 
fees ;  but  it  appearing  that  these  matters  were  all 
a  part  of  the  same  transaction,  the  petitioner  was 
allowed  to  amend  his  petition,  setting  out  these 
faota^  and  praying  an  injunction  to  stay  the  pro- 
ceedings at  law,  and  the  petitioner  giving  a  con- 
sent for  judgment  in  the  action,  an  injunction  was 
granted  to  stay  the  proceedings  in  this  action  till 
the  hearing  of  the  cause  petition,  ffkiie  v.  M^Car- 
%,  7  Ir.  Jur.  353,  R. 

Of  proceedings  at  law.'] — A  motion  to  amend  a 
p0$tea  must  be  made  to  the  judge  by  whom  the 
case  has  been  tried ;  to  amend  the  judgment  in  ac- 
cordance therewith  to  the  court  of  which  it  is  a 
judgment ',  and  to  jpend  the  transcript,  where  it 
IS  before  a  Coucjjgf  lEirror,  to  the  CQurt>of  Error. 
4^',  3Ir.X),L.B.  119,  , 

With.respect  to  the  amending  of  writ  of  sum- 
mofia,  see  Stephens  v.  OBeimCf  3  Ir.  C.  L.  R. 
66  ;  s.  c,  5  Ir.  Jur.  223,  £. 

As  to  amending  judgment,  see  Wilcox  v.  Lowe, 
3  Ir.  C.  L.  R.  470 ;  s.  c,  6  Ir.  Jur.  101,  E. 

Where  the  defendant  bad  put  upon  the  file  a  de- 
iepce  calculated  to  embarrass  the  plaintiff,  and  ap- 
plied for  lee^j^  to  amend,  the  court  required  an 
aSdavit  of  merits.  Jiieiop  v.  Wigram,  7  Ir.  Jur. 
22,  E.  .  . 

The  court  will  give  leave  to  amend  the  copy 
filed  of  the  summons  and  plaint,  by.  inserting  the 
name  of  the  attorney.  Paliuer  v.  JFutlongf  7  Ir. 
Jur.  3%  £. 

Terms  on  which  variance  between  origmal  writ 
and  copy  will  be  amended.  BarreU  v.  Wilson,  7 
Jr.  Jur.  39,  Q.  B. 

The  court  will  confirm  the  amendment  of  the 
poiiea  by  the  judge  who  has  tried  the  case.  Gui- 
nam  v.  The  Mope  Insurance  Company,  7  Ir.  Jur. 
119,  E. 

Where  a  defence  was  irregular  for  want  of  an 
indorseoMOt  of  particulars  of  payment,  and  after 
service  of  a  notice  of  motion  to  set  a^ide  the  same. 


a  notice  in  reply  offering  to  amend,  with  an  under- 
taking <*  to  pay  all  costs  properly  and  necessarily 
incurred  in  and  ebotti  the  service  of  said  notioe,** 
is  not  sufficient  to  exonerate  the  defendant  from  the 
farther  costs  of  the  application,  but  be  is  boond  to 
offur  to  pay  alt  costs  incurred,  up  to-  that- time,  by 
reason  of  his  mistaice.  KeaUng  v.  Johnson,  7  Ir* 
Jur.  148,  Q.  B. 

The  court  will  give  liberty  to  amend  the  record 
of  the  judgment  on  consent,  if  it  appear  thet  tliere 
are  no  judgments  against  the  defendant  subsequent 
to  the  one  sought  to  be  an»ended.  JSUiott  v.  El- 
liott,  7  Ir.  Jur.  168,  E. 

In  an  action  brought  to  recover  £28  Is.,  the  de- 
fendant pleaded  as  to  £23  4s.  lOd.  a  plea  of  tender 
accompanied  with  the  usaal  lodgment  in  court,  and 
as  to  the  residue  a  denial  of  the  cause  of  action.  A 
verdict  was  found  for  the  defendant  upon  the  lat- 
ter issue,  and  for  the  plaintiff  upon  the  issue  joined 
upon  the  plea  of  tender,  but  without  assessing  da- 
mliges.  Judgment  having  been  marked  for  the  de- 
fendant, it  was  ordered  by  the  court,  on  a  motion 
under  Rule  200,  that  the  judgment  should  be  set 
aside,  and  the  postea  amended  by  inserting  nomi- 
nal damages,  and  that  it  should  thereon  be  deli- 
vered to  the  plaintiff  in  order  that  he  might  mark 
judgment  thereon,  and  so  become  entitled  to  the 
general  cause  of  action.  Lynch  v.  The  Guardians 
of  the  Poor  of  Celbridge  Union,  7  Ir.  Jur.  253,  Q.B. 

In  an  action  for  work  and  labour,  and  materials 
provided  therefor,  several  defences  were  pleaded, 
and  leave  being  given  to  the  plaintiffs  to  plead  and 
demur,  replications  were  filed  to  the  fourth  and 
seventh  defences.  To  these  replications  demurrers 
were  taken ;  the  demurrer-books  were  deposited  in 
the  office  of  the  Clerk  of  the  Rules  in  due  course, 
pursuant  to  the  provisions  of  the  50th  of  the  Gene* 
ral  Orders — 11th  January,  1854.  Subsequently, 
when  the  arguments  on  the  demurrer  were  about 
being  opened,  it  was  discovered  that  the  books  were 
defective,  and  the  court,  being  of  opinion  that  they 
had  full  power  to  make  the  amendment  sought,  not- 
withstanding the  50th  Rule,  granted  an  appHcation 
to  amend  the  demurrer-books  by  introducing  therein 
such  portions  of  the  pleadings  as  had  been,  through 
inadvertence,  omitted  relative  to  the  subject-matter 
to  be  argued,  and  which  it  was  necessary  should  be 
transcribed,  as  including  the  seventh  defence,  and 
the  replication,  and  the  demurrer  thereto.  The 
applicant  was  ordered  to  pay  the  costs  of  the  pre- 
sent motion,  and  of  the  previous  day,  when  the  de- 
murrer was  on  for  argument,  l>eoause  it  was  through 
his  negligence  the  error  had  arisen.  Bojfian  v. 
The  DubUn  and  Be^aet  Railway  Company,  7  Ir. 
Jur.  392,  £1. 


ANNUITY,  See  Charitable  Bequest. 
Pbioiutt. 

A,  tenant  for  Uie  without  a  leasing  power^  had 
made  a  lease  in  1832  to  F  for  three  lives  or  31 
years,  G,  who  was  the  sister  of  F  and  the  peti- 
tioner in  the  suit,  being  one  of  the  cestui  que  vies* 
F  left  the  country  in  1834,  and  had  not  since  been 
heard  of  up  to  the  commeucement  of  this  suit^  and 


Digitized  by 


Google 


4.       Annowing  ^/idbott.]         LAW  AND  EQUITY  H4DBX. 


r  Ap]MtiuiMen(t 


G  eotered  into -possestioQ  of  tlie  deaiiaed  premMft* 
The  rent  having  fallen  into  arnean  an  cjectiBfiit 
was  brought  by  A,  but  subsequently  an  arrange- 
ment was  entered  into  between  A  and  G  that  the 
latter  should  pay  the  rent  in  arrear  and  give  up 
possession,  and  that  she  should  receive  an  annuity 
for  life  to  the  amount  of  the  profit  rent  in  the  pre- 
mises. There  was  no  written  agreenoent  produced, 
eiicept  letters  from  A,  and  B,  his  son,  to  G,  rela-* 
live  to  the  payment  of  the  annuity*  Upon  the 
death  of  A,  B^took  possession  as  his  (letr-flt-laWy 
bemg  also  his  personal  representative,  and  be  hav- 
ing refused  to  continue  the  payment  of  the  annuity, 
upon  the  ground  that  A  had  no  power  to  create 
such  a  charge  l>eyond  his  own  life,  G  filed  a  peti- 
tion praying  for  an  order  that  B  should  pay  what 
was  due  on  account  of  the  annuity,  and  for  a  de- 
cree that  the  annuity  was  an  equitable  charge  upon 
the  lands  demised,  and  for  the  appointment  of  a 
receiver,  and  that  the  annuity  should  be  payable 
out  of  the  assets  of  A.  Held,  that  G  was  entitled 
to  a  personal  annuity  for  her  life,  and  that  the  as- 
sets of  A  were  liable  thereto.  Gibbon  v.  Lord 
Cloncurryt  7  Ir.  Jur.  171,  C. 

Held  also,  that  the  real  estate  was  not  liable  to 
the  charge.    IL 

Held  also,  that  the  petition  was  not  bad  tor  mnl- 
tifkriousness  or  miigoinder.    Jb, 

♦ 
ANSWERING  AFFIDAVIT,  See  P&acticb. 

— ♦ — 

ANTICIPATION,  See  Mabribd  Wohaw. 

♦ 

APPEAL. 

From  decision  ^  judge  eiUing  in  chamber  to 

full  court.'] — See  Costs.    Practice. 

J^om  Master  m  Ckanaery  lt>,  Master  <f  ^ 
EoUs.^^^-JSBe  Psacticb;   ■ 

Civil  Sai.y^See  Civil  Biiju 
Pdor  lata.^^^See  Poor  Law.  ' 

To  Souse  of  Ldrds^'^See  House  o?  Loftx^^.. 
Registry."] — See  Registry  Affeal. 
In  revenue  oases^] — See  Crown  PaACTicSf 
■    ♦» 
APPOINTMENT,  See  Power. 

The  rule,  that  where  a  general  power  of  appoint-^ 
ment  is  exercised  in  favour  of  a  volunteer,  he  is  a 
trustee  for  the  oreditors  of  the  appointee,  holds 
where  the  pow^r  is  to  be  exeroised  by  will  only. 
Edie  V.  Babington,  S  Ir.  Chmi.  R.  568,  R. 

A  power  is  general,  thovgh  there  be  a  restriction 
agait^Bt  exercising  it  in  favour  of  ope;  person.      Jb. 

A  marriage  settlement  recited  an  intention  to 
.secure  a,  jointure  for  the  wife;, and  the  property 
(which  vrxa  the  husbanlS^i)  was  vested  in  trustees  to 
secore  same,  and  subject  thereto  upon  such  uses 
and  for  such  persons  a^  the  husband  should  appoint 
by  deed  or  will,  and  in  default  thereof  for  the  difld- 
ren  of  the  marriage,  share  and  share  alike.  Held, 
tbat  the  power  was  a^neiral  une  and  not  restricted 


to  jchildren  of  the  «iarriaffe  by  tl»'S«beeqiie8i  Ihnit' 
iktioain'  their  £»voor.  Xsmmhum  viMnhnsj^  icr 
Gfefin.  R.  364i  C*  ^      <    :  f  - 

The  sottloTrl^  his  will  refMmdtQ  thewifleQiant^ 
and  oocifiimed  tbfr  joiAtwre  aod  ,l»eqtteetbed  tiie 
Iftnds  nomino^imi  and  aU  Ms.  other  ptopeiif^  te 
|r«sleos  for  tb«  benefit  (i»  ihfcuy— totthat  hftpptiiBd) 
oi  bis^mly  4M^er(wbo/«ft8rwlini0iiied4nitep 
9g%  6e»>)  with  nottailidfinl  oioer*  tat  hflsjdidnet  ve^ 
fer  to  the  p0wer..  HM,  4hat  Ihft  fmmrmssk  wdi 
aiffouted  by  the  will  in  fhvoucisf  tbcifitfstr^inaiodeD- 
nnan.    /&    .  -.     ,  ;.      .*":.-  w  - 

The  sMiitQ,.M  feoiUtvory.  Rppdntinealt'(d  W» 
4i,  0. 4^)  SAade  ths  appotolmttit  of  sl  nomiDid  or 
illusory  sfaar^  wbiefa  wap  a  valid  appointmnl  at 
law«  valid  in  equity,  I>iil4t.did  aotnaiBe  thalvhieh 
was  an  invalid  afipoiataienft  bi6th  at  laiw  and  in 
equity,  becauae  aome  of  the  ofa^oete  'of  the  "power 
were  exduded  valid  in  «i|niAy»  MimeMmH.Mtiukimp 
dIr.Chan.IU167,  IL 

An  appoi9tmentt  under  k  power  which  does  sot 
warrant  the  exclusion  of  any  of  the  olo^eolj  of  il^  ta 
some  of  sam^  aad  if  they  ahoiM  die  nader  age 
and  without  isaue  to  the  otJaers^  ia  invalid.    Ibm 

A  power  to  appoint  to  and  amongst  children,  its 
such  shares  and.  proportions^  or  to  appoint  a  sum 
'<  to  be  divided  to  and  amongst  children  in  such 
shares,"  fte.,  as  the  donee  of  the  power  shall  ap|M>ini 
does  not  attthoriae  the  exclusioo  of  any  of  the  ehil- 
dren.    Jb. 

A  fund  was,  by  a  nmrriage  settleaieat^  ditaeted 
to  be  divided  among  children  as  die  hueba^  and 
wife,  or  survivor  of  them,  should,  by  any  deed  or 
writing  or  by  hie  or  her  lasi  will  and  testam^ii 
limit  and  appoint.  The  wiib  made  an  appoiatmeDt 
by  her  will,  which  was  written  by  the  husband  him- 
self) aad  proved  by  him  after'her  death.  Held, 
that:the  will  was  inoparttfrve^alther  a»af  jatMap* 
pointoient  dr  as^an  appbintaieBt  by  «l»^  survlrorj 

A  father  having  0  power  of  flp^iMMfeniJ^o^^oH 
property,  oonsAstiog  of  mdn^  iind  land^'iif  rnvtmr^ 
of  hk  two  ohildren  A  and  6,  by  deed^ll  l«)dting, 
that  £100a  bad  been  paid  to  A  as  a  mfarrieg«'|>or-^ 
ttoa  out  of  the  trust  fund,  and  that  It- wtfs  Pleaded 
as  her  share  of  the  trust  ftmd  i^nd  a  eatfe^iioa  of 
her  claim  thereon,  appointed  and  declare •  that  lh# 
said  sum  of  £1000,  pftrt  Of  said  trurt'ftmdj  shocdd 
be  the  fell  share  of  A  }  aad  he  appo1nted'«h^  us*' 
mainder  of  the  property  to  B.  By  h  deM  axeeliloA 
five  days  afVerwards,  recitiag  a  mortgage  by  the 
father,  of  property  not  (he  soliject  of  tha  power  to 
secure  a  portion  of  the  trust  fund  lent  to  him ;  and 
that  the  father  was  indebted  in  another  sum  of 
£200,  and  that  he  had  agreed  to  oohv^  his  equity 
of  redemption  ;  in  consideration  of  B,  the  son,  se* 
curing  an  annuity  to  bis  motheii  <aad,ohai^g  the 
equity  of  redemption  with  a  debt  of  £20d,  the  fa- 
ther conveyed  the  equity  of  redemption  to  B,  and 
B  charged  it,  and  the  tarost  pnsperty  which  had  been 
appointed  to  himr  with  an  annuity  for,  hia>i:notiier 
^aod.wjth  the  debtiof  £200..  Helid^  ia.theahmuQO 
of  evidence  of  tUe  value  of  the  equiu  of  jpadem^ 
tion,  that  the  appointment  could  not  be  impeached 
by  A,  as  against  a  purchases  without;. notice  from 
B.    ^iHs  V,  Speur,  3  In  Chau.  £L  304,  &     . 
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"All  tstats  WMltM  opon  %rast  for  the leparete 
otfe  of  a<  nuMed  wonmi,  ^  or  for  Micb  other  pgfBod 
or  persons  as  she  shall,  by  any  writing  under  her 
hBody'dftPKl  or  appedBt/*  Her  husband,  having 
incurred  <lel)l%  and  faorrwired  the  earn  of  jC500,  gave 
bis Iiowt aad  warrantof  aitorney  ftyr  the  penal m»m 
of  £14)06,  eendhimred  for  Iha  payment  of  £500  and 
iataioit,  wkidh'  bond  vim^  also  algaod  by  his  wifti, 
and  the  latter  fgme  to  \nt  hosband'a  creditor  » 
gaaraatee  im  ^  IbUowing  wwrds  :-^^My  <tear  Sir, 
YoQ  hoU  a  bendr'dated  Auffust*' IMI,  for  £dOO 
aterling,  signed  by  my  husband,  T.  K.  Ham^ngton, 
aikd  myssMl  i  hold  mya^  aceeootable  for  the 
payment  of  this  bond,  widi  tatvrest  at  6  per  oentura, 
agaisat  the  lands  of,  &o^  and  should  Mr*  Hannrng- 
ton  die,  •r  ehoold  1  die,  my  son,  James  C.  Han- 
Djngton,  whom  I  have  made  my  heir,  shall  hold 
htmseif  aocoontaUe  to  you  for  the  amount  of  the 
bond  of  £500)  and  cause  yon  to  be  paid,  retaining 
yon,  or,  in  the  event  of  your  death,  your  son,  J.  C. 
Wileocks,  as  agent  to  the  lands  of,  &c^  until  said 
bond  be  discharged.*  Held,  to  be  a  valid  declara- 
tion of  trust  sufficient  to  charge  the  separate  estate. 
Wileocks  v*  Hannyngtmh  7  Ir.  Jur.  281,  C. 

» 
APPORTIONMENT. 

Lands  were  doHiised  in  1805,  prior  to  the  passing 
of  the  4  &  5  Wrn.  4»  c  22,  for  a  term  of  lives  and 
jears  still  subsisting,  and  in  1835,  after  said  Act 
giaased,  the  reversion  in  fee  expecUnt  on  said  leases 
ivas  settled  opon  A  for  lifie,  remainder  to  B  in  tail, 
^fter  the  death  of  A  in  1853,  in  the  middle  of  a 
<»irrent  half  yeair«  his  executor  ckimed  from  B  an 
apportionment  thereof  pursuant  to  the  4  &  5  W.  4, 
c  22,  s.  2,  Held,  that  iuii^uch  as  the  lease  was 
jurlor  to  the  pasfing  of  the  Act»  the  case  was  not 
providied  foc>  and  w>  apportionment  could  take 
plaoe»  .Sum  v.JEImi^  7  Iiv  Jur.  254»  Qi  B. 

A  portion  of  the  above  lands  were  set  by  A  to 
taoanti^  ireoiyear  lo year.  B  permitted  them  to 
oontiniie  in  posaessioo,  and  received  the  current 
half-year's  rent.  Held>  that  iaasnmch  as  the  seve- 
ral  tenancies  /rem  year  to  year  had  expired  with 
tbe.  detorminetion  of  AV  life  estate,  the  representa- 
tives of  A  w^uld  have  been  entitled  to  maintain  an 
a4ation  pursuant  to  the  23  &  24  Geo.  3,  c  46,  (Ir.) 
tfi  auapportianed  rent  for  the  broken  gale,  and 
mwht  oeeover  the  same  as  against  B  for  money  had 
afid  received  to.his  use*   Jb» 

APPRENTICE,  See  Attorney. 

'— ♦ — 
APPROPIUATION,  5w  Lmaoy. 

'   '»' 
ARBITKATION,  See  Award.    Practice. 


ARREST. 

i^*/t^I%ffyYtmi.]«^Amiagistrate  «lt€fodidg  Petty 
Sessions  i»  the  discharge  of  his  duty  is  privileged 
Mffk  Bti^i:  'Okndinning  v.  Bnnone^  3  If.  C.  L. 
R.  1  !5'i -s.  c.  6  Ir.  Jur.  143,  E. 

A  party  coming  to  the  Petty  Sessions  Court,  in 
pursuance  of  his  recogmzance  to  answer  a  criminal 


charge  is  privileged  from  arrest.     Savage  v.  Keiiu^ 
7  Ir.  Jur.  42,  C.  P. 

Under  writ  of  ne  exeat  regno,] — A  transferred 
and  handed  over  to  B,  her  attorney,  certain  shares 
and  money,  for  the  purpose  (as  he  afterwards  al- 
leged,) of  assisting  in  the  compromise  of  a  suit* 
B,  on  being  required  to  return  them,  refused  to  do 
so.  A  then  filed  a  cause  petition  against  B,  and, 
apprehending  that  he  would  abscond,  obtained  a 
writ  of  ne  exeat  regno  against  him.  Before  the 
writ  could  be  executed  B  absconded,  whereupon  A 
proceeded  against  him  criminally,  and  procured  a 
mc^istrate's  warrant,  under  which  he  was  arrested 
in  England,  and  brought  back  to  Ireland,  where  the 
writ  of  ne  exeat  was  put  in  force.  A  afterwards 
abandoned  the  prosecution  against  B,  who  was  ae* 
quitted  of  the  criminal  charge.  B  now  moved  that 
he  might  be  discharged  from  custody  under  the  writ 
of  ne  exeats  alleging  that  this  prosecution  was  a 
mere  contrivance  to  bring  him  within  the  jurisdic- 
tion of  this  court,  and  not  intended  as  a  bona  fid% 
proceeding.  Held,  that  under  all  the  circumstances 
of  the  case,  the  abandonment  of  the  prosecution  did 
not  necessarily  prove  it  to  have  been  oriffinally 
merely  colourable  or  fraudulent,  and  that  if  this 
prosecution  were  not  merely  a  colourable  proceed- 
ing, the  detention  of  B  under  the  writ  of  ne  exeat 
regno  was  not  irregular,  and  would  not  be  inter- 
fered with,  Kell^  V.  Birch^  7  Ir.  Jur.  73 ;  8.  c.  3 
Ir.  Chan.  R.  4/S6,  C. 

,    Under  Jiat  tohold  to  hail^ — See  Mesne  Process. 

Under  commitment  of  Insolvent  Court'] — See 
Insolvent  Court. 

— ♦ — 
ASSETS,  See  Executor. 
A  fund  was  bequeathed  in  trust  for  the  separate 
use  (^  A  for  llfe^  and  that  she  should  be  at  liberty 
to  dispose  of  it  by  her  last  will  and  testament,  pro« 
vided  the  power  should  not  be  exercised  in  favour 
of  B.  A  having  survived  her  husband  made  a  will 
appointing  the  fund.  Held,  that  the  appointees  were 
trustees  for  the  creditors  of  A  and  the  fund  assets 
for  payment  of  his  debts.  Bdie  v.  Babington^  3  Ir. 
Chan.  R.  645,  R. 

— ♦— 

ASSIGNEE,  See  Bankrupt.    Judgment. 

Scire  Facias.    Suggestion. 

ASSIGNMENT,  See  Evidence.    Judgment. 

Pleading.    Prioritt. 

♦ 

ASSISTANT  BARRISTER,  See  Crucinal 

Law. 

» 

ATTACHMENT,  See  Attorney.    Costs. 

Practice. 

For  contempt  of  coiiW.J— See  CCDonneU  v.  (?- 
DonnM,  3  Ir.  C.  L.  R.  29;  s.  c.  5  Ir.  Jur.  107,  Q.  B. 
— ♦r- 
ATTORNEY    AND    SOLICITOR,    See 

Arrbst.    Contract.    Costs. 
S  K  obtained  probate  of  the  wttl  of  E  K.    The 

c 
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next  of  kin  of  £  K  appealed  from  tbe  seatence  of 
the  Prerogative  Court,  and  tbe  Court  of  Delegates 
reversed  that  sentence.  In  contemplation  of  such 
reversal,  S  K  had  transferred  a  considerable  fund, 
alleged  to  be  a  portk>a  of  the  asseU  of  E  K,  to  B 
in  order  to  retain  the  donlnioo  over  it  if  admiois- 
tration  were  granted  to  her  opponent.  The  sen- 
tence of  the  Deletes  was  uUiiaately  reyensed 
under  a  Commissioii  of  Review,  and  S  K  called  od 
B  to  refund  the  property ;  B  not  having  complied 
S  K  filed  a  caose  petition,  on  which  an  order  in  tlie 
nature  of  a  decree  pro  coafeuo  was  made  against 
him.  B  was,  by  a  subsequent  order,  permitted  to 
file  answering  affidavits  upon  the  terms  of  not  rely- 
ing on  any  defence  save  thftt  the  said  property  was 
a  gift  to  him.  Held,  that  if  there  had  been  any 
illegality  in  the  original  tramaotien,  it  could  not, 
in  that  position  of  the  cause,  impede  the  petitioner's 
right  to  recover,  even  though  appearing  in  her  own 
case.    Kelly  v.  Birch,  8  Ir.  Chan.  R.  478,  C. 

Semble,  that  B  being  an  attorney,  and  having 
suggested  the  arrangement,  withont  having  stated 
to  8  K  that  it  would  be  impossible  to  compel  him 
to  refuud,  would  not,  under  any  drcumstanoes,  have 
been  permitted  to  rely  on  the  illegality  of  the  trans* 
action  as  a  defence  to  S  KV  suit.    lb. 

Observations  upon  the  inconvenience  of  appoint- 
ing the  same  professional  person  to  act  for  both 
borrower  and  lender  of  money.  Waring  v.  Wnr^ 
ingy  d  Ir.  Chan.  R.  337,  C. 

An  attorney  retained  for  the  conducting  of  a 
Chaneery  suit,  and  accepting  sudi  retainer,  thereby 
enters  into  a  specific  contract  to  carry  on  the  pro- 
ceedings, and  cannot,  without  due  notice,  and  be- 
fore the  snit  is  terminated,  rescind  that  contract  and 
sue  on  a  quantum  meruit,  Coppinger  v.  SunnoUf 
dir.  C.  L.  R.56S,Q.  B. 

With  respect  to  the  admission  under  special  oir- 
cnmstanoes  of  parties  who  have  not  served  a  regular 
apprenticeship,  see  In  r$  M^NaUy,  3  Ir.  C.  L.  R. 
618,  $76;  s-  c  6  Ir.  Jur.  63,  342,  E. 

An  attorney,  being  the  assignee  of  a  banlcrupt, 
cannot  enter  satisfaction  on  a  judgment  withont  a 
warrant  of  attorney.  Hodder  v.  ISft^  3ir.  C.  L. 
R.  22,  Q.  B. 

Admission  of  attorney  under  special  circumstan- 
ces who  had  not  completed  the  full  term  of  his  ap- 
prenticeship.   In  re  Hyland,  7  Ir.  Jur.  127,  C.  P. 

In  order  to  obtain  the  benefit  of  the  provisions  of 
the  I  &  2  Geo*  4,  cap., 48,  persons  who  seek  to  be 
admitted  to  practise  as  attorneys  after  a  service  of 
three  years  only,  in  consequence  of  being  Grraduates 
of  one  of  the  Universities,  must  have  completed 
their  undergraduate  course  within  six  years  from 
the  date  of  their  matriculation,  and  have  taken  that 
degree  previous  to  being  bound  apprentices,  the  in- 
tention of  the  Legislature  being  to  secure  the  undi- 
vided attention  of  clerks  to  the  acquisition  of  the 
knowledge  of  their  profession  during  tbe  term  of 
apprenticeship.    In  re  Foot,  7  Ir.  Jur.  289,  £. 

The  courts  require  the  existence  of  very  special 
circumstanpes  to  induce  them  to  relax  the  strict 
provisions  of  the  Acts  of  Parliament  regulating  the 
admission  of  attorneys.    Ih, 

Where  a  solicitor,  without  using  doe  precautiou, 
assisted  his  client  in  drawing  out  of  funds  in  court 


ttie  Miaunl)  of  m  inoouiiraooe^  %m  which  another 
ptarty  subaoquently  proved ii»' km-  been  emStled ; 
field,  that  altiKMigh  vm  fraod  or  ebUnioo  mxiA  be 
ifnpoted  to  Urn,  he  was  pefaoudlj  liable  to  lefilaee 
same.    Metig]i§  BtiaUf  7  Ir.  J«c«  3^  P*  C. 

A  Doblin  attorney,  residing  in  the  country,  and 
seldom  coming  to  town,  employed  a  nonprofessional 
•  agent  to  transact  his  business»  with  instructions  thai 
Wheneref .  a  pbdn  attd  wkapk^  ease  oaaae  solo  hta 
( hands  he  might  eommenes  piooaedifigs  and  soe  out 
;  Write  of  saaunonn^  wdtheul  eaasvameatuig  with  hta 
prineipaly  and  also  that  he  should  pmeure  for  hloi 
all  tbe  tesiaeBs  heeonld*  It'  did  not  a|»pear  thai 
the  agent  had  received  iastruotiens.te  mSatm  his 
employer  what  wua  dene  in  the  oouduat  of  such  aoita 
as  might  be  eaauneneed  without  the  koeerledne  uf 
the  latter.  A'Coudkional  order  for  an  attasfaneut 
against  the  attorney  and  agent  was  matdo  ahuoln*e» 
upon  the  ground  that  such  a  praotioa  was  a  .vielatien 
oftheprovi8ioaaofl3&14Gee.3ye.fi3.  IFtMoei 
v.jKs/fy,  7  Ic  Jur.6,£. 

In  an  action  £w  otal  slander  a  eoaspiDmiae  wee 
entered  into  between  the  parties^  but  befiare  the  amn 
agreed  upon  had  been,  paid  ovef^  the  plaiutlff^  mu 
tomey  having  been  informed  of  tbe  intended  settle- 
ment of  the  aotion,  warned  the  plaintiff  net  to  settle 
the  demand  without  his  intervention,  but  tlie  plain- 
tiff directed  him  to  proceed  no  further  in  the  eotion 
as  a  compromise  was  in  progress^  and  Um  sum  of 
£10  as  damages,  and  £3  as  costs,  had  been  oibred 
by  the  defendant  The  pkintiflTs  attorney  objected 
to  the  amount  of  costs,  stating  that  he  weuld  abide 
by  the  taxation,  and  proceeded  with  the  aetioo,  and 
served  a  cautionary  notice  upon  the  defendant  net 
to  proceed  in  tbe  compromise  without  peying  him 
the  costs  due.  The  plaintiff  then  entered  a  rule  to 
change  his  attorn^,  and  the  suom  of  £10,  and  £3 
costs,  were  subsequently  paid  to  the  plaintifi^  Upon 
an  application  by  the  plalntiff'e  attorney  that  tbe 
defendant  should  pay  him  the  afliouDt  of  taxed  costs: 
the  court  (upon  consideration  of  the  peculiar  eir- 
cumstancea  of  the  case,)  ordered  thai  the  appUeant 
should  be  paid  the  sum*  of  £5  by  the  defendaut.-- 
Ghrace  v.  Zstrts,  7  Ir.  Jur.  78,  E. 

Semble,  where  the  plaintiff  and  defendant  fix  upeu 
a  eertahi  sum  to  bepiaid  by  the  latter  as  aeompr^ 
mise  of  the  suit,  and  the  plaintiff^  attorney  servee 
the  defendant  with  a  oauUonafy  notice  not  to  psy 
over  that  sum  to  the  plaintiff  until  his  eosta  be-paid> 
tbe  plaintiff's  attdmey  hes,  iusaoh  cases  (as  well  aa 
where  the  damages  are  asoertained  by  vetdiet  or 
award)  a  lien  for  his  costs.    lb. 

A  solicitor  bidding  at  a  sale  in  the  Incumbered 
Estates  Court,  and  signing  his  name  in  the  book  <*  in 
trust,''  without  disclosing  ihe  name  of  his  essliii  gne 
trutt,  under  the  circumstances  of  this  case  held  per* 
sonally  liaUe  for  the  deficiency  whicfi  arose  on  a 
resale  of  the  same  landa.  Joht^  Bmdom  ScoU'§  £$- 
tote,  7  Ir.  Jur.  239,  L  £.  C. 

— ♦ 

AWARDi  iSbe  CouTRAOT.    PbaoTIcs. 


BANKERS'  ACTS. 
The  Crown  is  not  bound  by  the  Bankera'  Acts-^ 
83  Geo.  2,  c.  14>  (Ir.)  and  40  Geo.  3,  c  22,  (Ir.); 
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and  there  u  no  dislii^otiao  hitkiarwpefet  betweai  a- 
Crown  debt  propenaoii  one  upon  So^i  of  a  toaeiwet^s . 
reoogsizanccvMniifakb  isteaeeiited  ifor  the  beaefit  of 
the  sidifectf  and-  is  m  raalHy  a  aeeai h;  be<¥raeo  pri* 
vate  parties.    A  ic  GminntsM^ aiiwChan.  R.  fil  1,  C. 


BAl^KRyPT.  .    / 

In  ei^r  te  ooastitute  aitaaddentprefereoeey  it 
is  not  sofiSoiait  that.a  pajmtnt  oc  secitfily  was  vo*- 
luntsry,  and  made  at  a4iai#  whao'  tJra- trader  was  in 
insolvent'  otreomstanees. '  It  is  tiaoeibary  to  eitaw- 
thai  it  vaamade  in  ooatemplation  of  bankruptcy. 
IrtreMymn,  3  Ir.  Chan.  ft.  3& 

A£ter  a  judgment  debtor  has  became  bankrapt,  a 
receiver  cannot  be  appointed  on  petition  of  thejadg- 
menl  creditor,  tboogk  caose  is  shown  only  by  a 
puisne  mortmigee  in  possession.  Bvmi  v.  JLefroy, 
3  Ir.Chan.  R;a51,  a 

Righta  of  assigi^ee  of  a  bankrupt  shareholder  as 
against  a  railway  company  in  respect  of  shares  upon 
which  ealifr  had  been  made  prior  to  and  subsequent 
to  the  batjkrf4>tcy.  See  Turner  r«  The  Dublin  and 
JBeifait  Junction  Railway  Company^  d  Ir.  Chan. 
R.  526  4  8.  C  6  Ir.  Jur.  225,  C. 

Rights  of  assignees  of  a  bankrupt  as  against  exe- 
cution creditor,  where  the  act  of  bankruptcy  was 
committed  after  the  seizure  of  the  goods  but  before 
sale,  and  the  sale  was  completed  before  the  issuing 
of  the  commission,  see  GiU  v.  WiUon^  3  I.  C.  L. 
R.  544 ;  6.  c  6  Ir.  Jur.  132,  Q.  B. 

A  commission  of  bankruptcy  will  be  renewed 
though  after  the  lapse  of  upwards  of  thirty  years, 
no  proceedings  having  been  taken  in  the  meantime, 
the  bankrupt  also  being  dead  for  several  years.  In 
re  Doheri^  7  Ir.  Jur.  303,  C. 

A  flax- spinner,  holding  a  mill  and  premises  undo* 
a  lease  for  lives  renewable  for  ever,  bad  mortgaged 
the  entire  mill  and  oadiinery  to  a  banking  com- 
pany. BcHrtiouS'  oi  the  machinery  eonsbted  of  boil- 
ers ambedded  Jn  mason-  work,and  of  asteam*engine ; 
the  latter  was  attached  to  the  boilers  by  pipes,  but 
could  be  separated  from  them  by  loosening  screws. 
It  was  also  attached  to  a  platform  of  stone-work 
(opon  whfeh  it  rested)  by  meaps  of  bolts  passing 
through  apertures  in  the  stona^work,  and  secured 
below  by  pins,  and  also  connected  with  the  engine ; 
but  the  engine  could  be  detached  from  the  stone- 
work by  removing  the  pins  and  withdrawing  the 
bolts^  and  wi^Miit  disturbing  the  mason- work.  The 
ndachiaeryid/M)  indaded  shafting,  gearing,  water<- 
pipesi  (cfUled  gas-fittings,)  and  several  other  arti« 
ctes.  In  the  year  1850  the  above  mortgage  was 
efibcted,  but  the  mortgagor  stUt  continaed  to  work 
thOtnllll  and  use  the  maehtnery,  and  in  lS54hebe< 
came  a  bankrupt.r  The  mortgagees  claimed  the 
machinery  by  viftae  of  their  mortgage^  and  the 
bankrupt'^assignees  also  claimed  it  upon  the  groood 
that  it  passed  to  them  under  the  **  reputed,  owner- 
ship" clause  of  the  Bankrupt  Act,  6  W.  4,  c  14, 
(s.  86.)(  HeUk  that  tho  boiler^  steam*  enginf^  shaft- 
ings, gearings,  and  gas-fittings,  passed  to  the  mort- 
gagees, and  did  not  vest  in  tfcue  bankrupt's  assignee ; 
but  that  the  remaining  moveable  njuchioery  of  the 
mill  passed  to  the  assignee.  In  i^tf  M^Kibbon^  1 
Ir.  Jur.  342,  C./  '      . 


BARRISTER,  Sse  Absistaot  Babbister. 
Revising  Babbist^b. 


BENEFICE^  See  EcoLBSUKarioAi.  Law. 

SBQUBax&ATIOIf^ 

With  respect  to  rigfatil  of  the  personal  represert* 
tatives  of  deceased  incumbent  against  his  successor, 
under  the  Ecclesiastical  Baitding  Acts,  see  Cktrr 
v.  HarpuT,  3  I.  C.  L.  R.  258 ;  b*  c.  5  Ir.  Jur.  261, 
a  P. 

— ♦ — 
BILL  OF  EXCEPTIONS,  See  Practice. 

— ♦ — 

BILL  OF  EXCHANGE,  See  EviDBiicfi. 

Pbomissoby  Notk. 


BILL  OF  PARTICULARS,  See  Pbactice. 


BOND,  See  Sugobstion  of  Brbachbs.    Trust. 

A  father,  on  the  marriage  of  one  of  his  daugh- 
ters, passed  a  bond  to  A  and  B,  conditioned  for 
the  payment  of  ££000,  and  was  a  party  to  the  set- 
tlement, whereby  the  sum  secured  by  the  bond  was 
limited  upon  the  trusts  therein  contained.  The 
father  by  his  will  directed  his  debts  and  l^^aeies 
to  be  paid,  and  charged  same  upon  his  real  estate 
in  aid  of  his  personalty,  and  devised  the  lands  of  D 
to  the  said  A,  and  appointed  jH  and  two  others  his 
executors ;  the  said  A  received  sufficient  assets  for 
the  payment  of  said  bond  debt,  butdid  not  in  fact 
retain  or  pay  same.  The  lands  devised  to  the  said 
A  were  sold  in  the  Incumbered  Estates  Court. 
Held,  that,  under  the  above  state  of  facts,  the  said 
bond  debt  was  payable  out  of  the  proceeds  of  the 
said  sale.    Carevfe  Esiaief  7  Ir.  Jun  1,  P.  C. 

Rieharch^.  Molon^  overruled.    lb* 


BREACHES,  See  Suggestion  of  Breaches. 


BURGESS,  See  Registry  Afpeaim 

♦ 

CALLS,  See  Railway  Company. 


CANAL  COMPANY. 

As  to  leasing  powers  of  the  proprietors  of  the 
Grand  Canal  Company,  see  McDonnell  v.  The 
'Grand  Caned  Company^  3  Ir.  Chan.  R.  578 }  s.  c. 
5  Ir.  Jur.  197,  C. 

— f— 

CAPIAS  AD  SATISFACIENDUM,  See 
£<xbuuti0k. 


CARRIER,  See  Ljmitation8>  (Statute  qjO 

CERTIORARI,  See  Crown  Practice. 

— ♦— 

CHANCERY  REGULATION  ACT,  S^e 
Practior. 
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tainad  n  judgment  againat  iiie  dofcndiftt  at  execu'- 
t%ixt  granted  an  ordj^r  ^ehirgf  ttol'tva  panoant 
to  the  16  h  17  Vic,  cap.  113,  aee.  135.  BmdeUif 
V.  Devereux,  3  Ir.  C:  t. H.  107^  C.  P. 

Wkere  f  be  defenAi^  W&e6iAriit;  uH  <«H«ified 
a  judgment  againstoul^ini  party  for  a  sum  of  mo- 
ney l^ged  in  cour(  t<hidieipreditrff  ihe  actioD*  tlie 
court  refosed  to  charge  that  sum  with  the  payment 
of  a  judgment  reoofRmli^nat  the  defendant  per* 
ionalfy,  tkera  bciqfitoliiD^loMo^thilt  abe  had  a 
bepefiaal  interettiii4h»yoa^:|f4fqi  in  ooort*  Bni- 
ler  V.  Vepereux,  3  1-  A^-  »•  M».'  ' 

A  recovered  judgi«eiit  fgpiidH  fi4»  .tftaettont  of 

libd  for  £350. .  I^nor  theret#>  tkeailtle  of  A  had 

been  Tested  in  C.  tbe^ti^lmin  irtdilorft*  asaignee 

under  the  Insohrept,  ^Qpuri*     Q  #fter  judgment 

-  ^   .  ^>  ,  ^    mariced  and  exeeutioa  jasyed  00  f(»ol  of  aaM  judg- 

ablmg  one  of  the  P/^i^.^*^^"^^  ,^'  ^«*^*  ."P  «*    meat,  having  awU^o  .tipe  oo«rt  lor  «ii  M^or  Ibr 


CHAKGE,  Sei9  Deed.    Tbust. 

By  an  indenture  of  1799  A  and  B,  in  order  to 
make  provision  for  C  and  her  issue,  granted  cer- 
tain lands  to  D,  as  trustee  for  600  years,  in  trust 
among  others  to  raise  £6,000  to  pay  off  incum- 
brances, then  for  A,  his  execators  and  admmistra- 
tors,  for  his  own  use.  Part  of  the  £6,000  was  ap- 
plied to  pay  off  certain  mortgages,  and  the  residue, 
amounting  to  £1,846  3s.  Id.,  became  tlie  property 
of  A,  who  died  in  1835.  Held,  that  the  legal  per- 
sonal representatives  of  A  were  entitled  to  interest 
on  the  £1,846  3s.  Id.  from  1885,  notwithitaiidiag 
the  Statute  of  Limitations.  W^fse  v.  Gore,  7  Ir. 
Jur.  241, 

By  deed  bearing  date  July,  1823,  certain  lands 
were  conveyed  to  trustees,  subject  to  a  power  en- 


interest  the  sum  of  £100,000  on  the  security  of 
these  lands,  and  to  clmrge  all  or  any  of  the  lands 
in  question  with  the  payment  of  that  sum,  with  a 
proviso  that  the  lands  should  stand  in  the  hands  of 
the  trustees  as  a  security  for  that  sum,  with  power 
to  them  to  raise  the  sum  by  mortgage.  In  the  year 
1830,  bv  deed  of  that  date,  the  donee  of  the  power, 
in  consideration  and  for  securing  the  payment  of 
the  sum  of  £5,800  advanced  by  J  H,  assigned  to 
the  latter,  and  his  assigns,  the  principal  sum  of 
£100,000,  together  with  all  lien  and  securities, 
right,  title,  and  interest  thereon,  upon  trust  to  re- 
cover payment  of  that  sum,  and  after  retaining  the 
sum  of  £5,800,  or  so  much  as  should  be  due,  toge- 
ther with  all  interest  thereon,  to  pay  over  the  residue. 
This  deed  contained  a  clause  of  redemption  upon 
payment  of  the  original  sum  of  £5,800,  with  inte- 
rest. Held,  that  interest  upon  the  sum  of  £5,800 
was  payable  from  the  date  of  the  deed  of  1830, 
and  was  not  Umited  tx>  six  years  by  the  provisions 
of  3  &  4  Wm.  4,  c  27,  s.  42.  R'md  v.  Greenly, 
7  Ir.  Jur.  309,  C. 

Tithe  rent.^'^See  Titbb  Kbitt  Chabgb. 
— ♦— 
CHARGING  ORDER,  See  Df;£D.    Peioritt. 

A  judgment  had  been  obtained  in  the  year  1847 
by  J  P  against  SO.  J  P  died  intestate,  and  ad- 
ministration was  granted  to  H  P,  who  revived  the 
judgment,  and  by  deed  of  assignment  in  the  year 
1852  assigned  all  benefit  in  the  said  judgmeot  to 
C  K,  and  constituted  the  latter  her  attorney  to  re- 
ceive the  same.  C  K  bad  obtained  a  charging  or- 
der to  attach  certain,  funds  standing  in  the  name  of 
the  Master  of  the  Court  of  Queen's  Bench  to  the 
credit  of  the  conusor  of  the  judgment,  by  affidavit 
stating  the  above  facts,  and  craving  for  C  K  a 
charging  order.  Application  to  set  aside  the  order 
so  obtained,  refused.  Power  v.  St»  George^  7  Ir. 
Jur.  31,  E. 

..jS\  charging  or d^  will  be  granted  on  a  sum  of 
money  lodged  in  the  Incumbered  Estates  Court  to 
the  credit  of  a  judgment  debtor*  Browne  y^El* 
llh  3  Ir.  C.  L.  K.  106,  C.  P. 

Where  the  defendanti  as  executrix,  had  reoo« 
vered  judgment  against  a  third  party  for  a  sum 
lodged  in  court  to  the  credit  of  the  action,  the 
court,  at  the  instance  of  a  creditor  who  had  ob« 


the  payment  of  ^au{  mQn^eiH^  into^  tlis  court 
or  the  Insolvent  Court,  fproehootof  crpdilonS  was 
refused  on  the  ground  of  abaewe  Of  Jurisdieikm  to 
make  such  an  order,  indepeadeotly  of  any  ^ther 
difficulty  arising  from  the  nature  of  the  jttdgaaent. 
Bowling  V.  Browne»  7  Ir.  Jar.  5,  %  B. 

The  court  will  grant  an  order  cfaarffinr  the  in- 
terest of  the  defendant  in  a  fund  lodged  to  the 
credit  of  a  cause  in  the  IncDflnbered  Estate*  Courr* 
the  affidavit  showing  distinctly  the  defeodant  to  be 
entitled  to  the  residue  of  the  fund,  after  paywieat 
of  prior  demands,  and  that  a  larffe  smrplos  wiH  be 
coming  to  him,  although  the  fund  be  not  yet  alkH 
cated.    Spnan  v.  TuikiU,  7  Ir.  Jur.  288,  £. 

A  party  seeking  a  charging  orderj  under  tlw  pro- 
visions of  the  135th  section  of  the  CoeNnon  Law 
Procedure  Act,  must  satisfy  the  coert  aa  to  fbe 
existence,  nature  and  extent  oi  the  iatereat  daimei 
by  him,  and  specifically  slate  the  rigbts  of  tbe  |w« 
ties.    BoUon  v.  Byrne,  7  Ir.  Jur.  ^,  S. 

This  court  will  not  grant  aa  order  |o  atlerfi  a 
judgment  debtors'  presuasptiveahaifi^aaM 
in  the  Incumbered"  Estates  Court.   JBhUekeH  v^P 
7Ir  Jvr.301,C^P.     : 

.  — ♦— 
CHARITABLE  BEQUEST. 

Beauest  of  an  annuity  to  the  monks  of  &te  pro- 
vide clothinff  for  the  poor  ebildren  attendkig  tfcetr 
schools,  Held  to  be  valid.  Carbmjf  r^  GoMf  ^  Ir^ 
Chan.  R.  231,  C. 

Held  also,  that  the  bequest,  fhpwed  a-  general 
charitable  intent,  which  the  court  would  effectuote, 
though  the  school  should  be  accidentally  diaoonti- 
nued,  or  should  cease  to  answer  the  very  descrip- 
tion of  it  in  the  will.    it. 

Bequest  of  an  annidty -to  the  par^  priest  ef  D 
to  provide  for  the  expense  of  an  organ  and  oi^- 
nist  for  the  chapel  of  B,  Held  valid.    lb. 

A  testator  bequeatlied  ain  eimeify  to  the^oonks 
of  M,  to  be  appropriate  t»i,tbe .  iwyiwf aainnl  oi 
the  chapel  of  M.  The  abbot  x>f  M,  al  tU'  Usae 
of  the  testator's  deatl^  had,died.r  HeU,  AaliluMiio* 
cesser  liad  no  right  to  the  aogwityi,  and  thi^ibeffe 
was  no  general  charitable  purpose  fiMr-  iKhW|.<;a 
scheme  should  be  direoted*    JIk.  .<:/*' 

» 
CHARTER  PARTY,   See  Contbact^ 
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CH4iSE,I>I  ACTION,  ^  Peiobity. 
*'      CH0KCH,  &tf  Benefice. 


CJVlt^U4iSweW«4fAI.LAW.  , 

l2i««w^]uLA't«v{o^  <«*r!MJd^i  aectw  in  a  Civfl 
Bill  Court  for  the  attm-^f  jMO;  ort  foot  of  which 
£h^iNi<Jb4»«a/ V^>  bH)rtght  m  actiort  ki  thi»  eouA 
oti  ib^  ^M^  «di*  rtwft  bafiiiteej  *  >hj!d,  p^r  Mena- 
faaiH  CJ;^'  aiidilan,  J.,  that  the  'actiort  was  wefi 
brwijfct,*«f  iier'Tofretig'aiid  Jacfcsori,  J  J.,  thaJb 
tiw  reoMdy  iftoit  be  pai'ided  in  the  Inferior  €oiirt^ 
midUMtworftetloa  in  the  Superior  Coifrts  wool^ 
Ymk    Mbfii$^4  Bwvowesi  7  Ir.  J-ur.  2T5,  C.  Ps 

B^ki^  Y.  MAfrkt%  ^l  EH.  fe  B.  805,)  ati4 
jlMi«tff»  Y.  Mlh,  f  9  Exck  «e»,)  dorirfdered.    /i^. 

A  ft«il  billfi?j«ett*eiitfbtnfoii^3iymeDtof  rent  ha4 

jbeen^bnem^  id  t^e^ever  the  poss^sdion  ef  certain 

premises  beld%  1b^  tiroaht  under  a  leasefor  lives, 

Me'dfe  wliteli  was  snb«SstiDg  ^  the  time  of  the 

bHBgiiig*««f  the  dv!l  bitt ;  hot  the  tenant  was  erro- 

,«eou»]y  iescribed  in  the  process  a^  being  a  tenant 

Awh.yeartoyea^i    The  defendant  was  regularly. 

^•enr^y.  twt  did  not  appeat  at  the  trial,  and  the  civil 

^*ll  bfevlrig  been  teri&ed  in  the  ordinary  way,  a  de- 

-•toB.tr^s  ptonoubeed  for  the  plaintiff.     The  tenant 

havin^rought  a  cress  ejectment  in  the  Superior 

€iNim)  Kpontlif^  ground  that  the  proceedinga  below 

'We'iWttHUHfa^/^^  Hetty  that  the  error  in  the  cvviL 

hHlubeingi%f  SGttfh  a  natnre^a^  that  the  Assistant 

Barrister  ftttght  have  amended  the  pleading,  and 

llwr«^PP«*ring  upon  the  fcce  of  the  proceedings 

below  suflfeient  to  gWe  the  Assistant  Barrister  jn- 

^isBfelHm,  Ihe  decree  below  was  a  bar  to  the  pre- 

*«|^^actfttt.  "^CbiUkm  v.  Earl  of  Kingston,  7  Ir. 

The  court  will  intend  that  ekrrots  of  this  nature 
have  been  regarded  asr  merely  technical  by  the  court 
below,    /(k   *^ 

'  ^SeMbSe^  ah  Assistant  Barrister  may^  amend  a  civil 
bUI^JjMtment,  where  the- error  consists  in  a  roisde- 
icription  of  the  tenancy.    lb. 

Quaere,  whether  a  cross-  e^jectmetit  wHl  now  lie 
in  the*^^ Superior  Courts  in  cases  where  the  prior 
^isctment  (being  a  civil  bill,)  was  coram  nonjudice. 


Execution* 


COMLMISSIONEBS  OF  DRAINAGE. 
A  4etlaf«lien  made  by  ihe  Board  of  Works 


ar»6i&  6  Vic.  c»^0,  s.  60,  as  to  the  amount  to 
be4dvieAion  the  eonnty  or  baropy,  is  not  conclusive 
•nlhe'*eoan«y>of  %^ony^  but  the  sum  properly 
pay«Ue  by  4tieieoUiM]r  or 'barony  b  to  be  determined 
on  a  traverse  to  the^esentttent.  JKr  parte  Drain' 
age  CommissionerSf^^  i.'C.  L.  R.  l40,  Reserved 
Case. 

For  remedies  against  Commissioners  of  Public 
WoriLS  for  damage  occasioned  by  their  acts  as  such, 


see  Malley  v.  Hornsby,  3  I.  C.  L.  R.  381 ;  s.  c,  6 
Ir.  Jur.  5,  E.;  also  Medley  v.  Hornsby^  3  Ir.  Chan. 
R.  520 ;  8.  c,  6  Ir.  Jur.  121,  C. 


COMMITTAL,  See  Insolvent  Court. 

— ♦ — 

COMMON  LAW  PROCEDURE  AMEND^ 

MENT  ACT,  See  Plbamkg.    Practice. 


COMPENSATION,  See   Covenant.     Renew- 
ABLE  Leasehold  Conversion  Act. 


CONDITION,  vSfee  Bond. 
Ejectmenx. 


Covenant. 


CONDITIONAL  ORDER,  See  Practice. 

— ♦ — 

CONFIRMATION,  See  Release. 

— ♦ — 

CONSENT,  See  Married  Woman. 

— f— 


CONSENT  FOR  JUDGMENT, 
Practice  ., 

— ♦ — 


See 


CONSIDERATION,  See  Contract.    Indem- 
nity. 

— ♦— 
CONTEMPT,  See  Attacsmbnt.  Inbolvent^ 


Court*. 


Practicb.. 


CONTRACT. 

A  Railway  Company  served  a  notice  to  treat  for 
the  purchase  of  land,  and  persons  in  their  employ- 
ment, ^o  either  were  or  acted  as  if  they  were  au- 
thorized to  arrange  on  theprice,  obtained  the  vendor's 
signature  te  a  printed  form  of  agreement  fixing  the 
sum.  Held,  that  the  Company  were  bound  to  spe- 
oifically  perform  this  agreement,  thoagh  not  signed 
by  them  under  their  corporate  seal.  Smith  v.  Dub- 
Un  and  3rai^  Railway,  Compaf^^  3  Ir.  Chan.  R. 
d25k  C. 

Semble,  an  award  made  after  the  date  of  said 
agreement,  and  under  the  vendor^s  protest,  by  the 
arbitrator,  pursuant  to  14  &  15  Via  c  70,  was.  a 
nullity,     lb, 

Semble,  had  the  price  to  be  paid  for  the  land 
been  ascertained  by  parol  only,  after  the  service  of 
the  notice  to  treat,  the  contract  would  still  have 
been  binding.     lb. 

As  to  the  right  te  recover  money  for  which  an 
I  O  U  had  been  passed,  paid  provisionally  under  a 
contract  for  the  sale  of  land,  net  enforceable  under 
the  Statute  of  Frauds,  which  had  been  rescinded  by 
mutual  consent,  but  without  both  parties  having 
been  restored  to  their  original  position,  see  Rains* 
fordy.  Eagar,  3  L  C.  L.  II.  120 ;  s.  c^  6  Ir.  Jur. 
240,  E. 

An  attorney  retained  for  the  conduct  of  a  Chan- 
cery suit,  and  accepting  such  retainer,  thereby  en- 
ters into  a  contract  to  carry  on  the  proceedings,  and 
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canrot,  without  due  notice  and  before  the  suit  is 
terminated,  rescind  that  contract  and  sue  on  a 
quantum  meruit.  Coppinger  v.  Synnott,  3  I.  £, 
L  R.  563,  Q.  B. 

Where  a  party  is  sued  on  a  contract  made  in  a 
foreign  country,  the  court  will  presume  that  it  is  a 
legal  contrnct  according  to  the  law  of  that  country, 
unless  the  contrary  be  proved,  and  the  onus  of  such 
proof  lies  on  the  party  objecting  to  its  legality. 
BusseU  V.  Kitchen,  3  I.  C.  L.  R.  613;  s.  c,  6  Ir. 
Jur.  218,  Q.B. 

The  plaintiff,  as  assignee  of  a  bankrupt,  entrusted 
goods  to  the  defendants,  a  Railway  Company,  to  be 
forwarded  to  D,  which  the  agent  of  the  Company 
undertook  to  do  on  the  following  day  ;  but  in  the 
meantime,  being  apprised  of  an  adverse  claim  to 
the  goods  by  a  third  party,  refused  to  do  so  unless 
the  plaintiff  would  furnish  them  with  an  indemnity. 
The  plaintiff  having  agreed  to  this  furnished  the 
defendants  with  a  letter,  by  which  he  agreed  to  in-* 
demnify  them  from  the  consequences  of  forwarding 
the  goods  to  D,  and  that  they  should  be  at  liberty 
to  detain  the  goods  until  satisfaction  of  the  plain- 
iff's  title.  Held,  in  an  action  of  trover  brought 
against  the  defendants  to  recover  the  goods,  that 
the  second  agreement  was  binding  on  the  plaintiff, 
it  being  competent  for  the  parties,  before  the  breach 
of  the  first,  without  any  new  consideration  to  have 
substituted  another,  and  that  the  plaintiff  was,  there- 
fore, bound  to  prove  that  he  had,  before  bringing 
the  action,  satisfied  the  defendants  as  to  his  title  to 
the  goods.  Scott  v.  Midland  Great  Western  Rail- 
icay  Company^  3  Ir.  C.  L.  R.  59,  C.  P. ;  same  con- 
firmed in  error,  See  3  Ir.  C.  L.  R.  573  ;  s.  c.  6  Ir. 
Jur.  73,  Ex.  Cham. 

An  action  was  brought  upon  a  contract  under 
seal,  whereby  the  defendant  bound  himself  to  de- 
liver certain  quantities  of  coal  under  certain  terms, 
as  to  quality,  condition,  and  price,  at  the  places  and 
in  the  quantities  to  be  ascertained  by  a  notice  in 
writing  to  be  furnished  him  on  the  part  of  the  Board 
of  Ordnance.  Oae  of  the  conditions  in  the  contract 
was  :  that  the  coal  offered  for  delivery  should  be 
inspected  by  a  board  of  officers,  whose  decision 
should  be  final  and  binding  on  all  parties ;  and  in 
case  they  should  see  fit  to  object  to  the  fitness  of 
the  coal,  and  that  same  should  be  thus  rejected,  it 
should  be  immediately  removed  by  the  contractor, 
and  a  proper  supply  forthwith  delivered  in  lieu 
thereof:  with  a  further  stipulation  for  enabling  the 
board  to  obtain  a  fresh  supply  in  case  of  the  de- 
fault of  the  contractor,  and  to  charge  the  loss  to 
his  account.  The  summons  and  plaint  alleged  a 
requisition  in  writing  to  the  contractor  to  deliver 
coals  at  several  places,  and  alleged  in  respect  of 
each  place  a  general  non-delivery.  A  pleaded  that 
he  was  at  all  times  ready  to  deliver  the  several 
quantities  required  of  him  at  the  several  places  and 
times  pursuant  to  his  agreement,  but  that  the  plain' 
tiffs  refused  to  accept  the  coal  so  ready  for  delivery. 
He  further  alleged  ti»e  tender  of  different  portions 
on  several  days  at  Cork  Barracks,  and  that  the 
plaintiffs  refused  to  accept  same,  and  that  the  coal 
so  ready  for  delivery,  the  several  portions  whereof 
were  so  tendered  as  aforesaid,  was  of  good  and  un- 
exceptionable quality,  dry,  and  sufiliciently  round. 


Held,  on  general  demurrer,  that  the  plea  was  no 
answer  to  the  action,  inasmuch  as  the  defendant 
ought,  according  to  the  terms  of  the  contract,  to 
have  tendered  the  coals  at  the  particular  places  for 
a  survey,  the  result  of  which  was  to  be  conclusive 
between  the  parties ;  and  thai  a  ffeoeral  allegation 
of  readiness  and  willingness  and  of  a  refusal  by  the 
plaintiffs  to  accept,  did  not  disclose  a  valid  dispen- 
sation with  this  eonditioB.  The  Principal  Officers 
of  the  JHoeiTd  of  Orebmncft  v.  Lewisy  7  Ir.  Jur.  17, 
Q.B. 

An  agreement  had  been. entered  into  between  A 
.and  B,  by  which  the  latter  was  to  demise  to  the 
former  three  denominations  of  lands,  B,  S,  and  T, 
containing  400  aere(s>  at  an  aereable  rent  of  14«. 
per  annum,  for  a  term  of  five  years*  B  pni  A  into 
possession  of  one  of  these  denominations  (R),  bat 
was  unable  to  make  put  title  to  the  others,  and 
when  about  two  years  of  the  term  bad  expured,  B 
sued  A  for  the  rent  due  out  of  the  lands  of  R,  at 
the  rate  of  149.  per  acre^  which  the.  latter  paid. 
A  then  brought  the  present  action,  against  B,  for 
havit>g  failed  to  fulfil  his  contract,  as  to  the  other 
lands,  but  averring  no  special  damage ;  and  the 
jury  found  damagf^  by  t^heir  verdict  for  the  plain- 
tiff, acquitting  the  defendant  at  the  same  time  of 
fraud  or  negligence  as  regarded  the  title  to  the 
lands.  It  was  proved  that  R  was  not  worth  14$. 
per  acre,  per  annum*  Held,  that  a  contract  for  the 
sale  or  demise  of  lands  does  not  per  $e  contain  a 
warranty  of  title  as  to  the  lands  contracted  to  be 
sold  or  demised;  but  that  inasmuch  as  the  plaintiff 
had  paid  a  certain  sum  as  the  annual  rent  of  that 
portion  of  the  lands  into  possession  of  which  he  had 
been  put,  exceeding  the  yearly  value,  he  was  enti- 
tled to  a  verdict  for  the  amount  of  the  diiSerenee 
between  the  actual  value  and  the  amount  paid  bj 
him.     Fitzgerald  v.  Brotime,  7  Ir.  Jur.  90,  £. 

A  contracted  with  B  by  charter  party  to  carry 
from  X  to  Y  a  cargo  of  goods,  at  the  rate  of  15a. 
per  ton  of  20  cwt^  **  the  said  charterers  theieby 
agreeing  to  pay  for  240  tons  whether  that  weight 
should  be  shipped  or  not,  the  said  freight  to  be  paid 
in  cash  on  right  delivery  of  the  cargo.**  It  was  al- 
leged in  the  declaration  that  said  cargo  was  shipped 
on  board  the  vessel  at  X  and  conveyed  to  Y,  and 
that  A  there  made  a  right. delivery  of  the  cargo. 
A  sued  for  £33  Os*  9d.,  which  was  the  balance,  af- 
ter giving  credit  for  a  payment  on  account  of  the 
freight  on  240  tons.  The  defendant,  by  his  plea, 
admitted  the  contract  as  alleged ;  that  the  vessel 
only  received  on  board  and  carried  to  Y  194  tons; 
that  it  could  have  received  and  carried  35  tona 
more,  but  that  the  captain  of  the  said  ship,  acting 
on  behalf  of  B,  refused  to  receive  more  than  194 
tons,  and  that  the  money  credited  by  A  was  suffi- 
cient to  satisfy  the  freight  on  194  tons.  Held,  that 
this  defence  was  a  good  answer  to  the  action,  inaa* 
much  as  the  readiness  and  wiUingness  of  A  to  carry 
the  entire  240  tons  was  a  condition  precedent  to 
his  right  to  recover  dead  freight  up  to  that  amount, 
and  the  defence  showed  that  freight  had  been  paid 
for  the  quantity  actually  carried.  Clementi  v.  Rus^ 
sell,?  Ir.  Jur.  102,  Q.  B. 

A  purchaser  of  lands  by  public  auction  agreed 
to  pay  the  purchase  mopey  in  March,  1852,  and 
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fulfil  the  oooditioos  of  sale,  one  of  which  was,  that 
the  purchaser  should  be  entitled  to  the  rents  and 
profits  from  the  1st  November,  1851,  mid  if  the 
completion  of  the  purchase  should  be  delayed  *<from 
Qny  cause  whatsoever"  beyond  March,  1852,  that 
he  should  pay  interest  on  the  purchase  money  from 
November,  1851.  The  vendor  agreed  to  furnish 
an  abstract  of  title  within  four  davs,  but  it  was  not 
sent  within  the  specified  time,  ana  the  title  was  not 
completed  until  January,  1854.  The  purchaser 
had,  previous  to  March,  1852,  drawn  the  amount 
of  the  purchase  money  out  of  the  funds,  and  lodged 
it  in  banic  to  be  ready  fi>r  payment,  but  received 
little  or  DO  interest  upon  it :  and,  in  the  beginning 
of  the  latter  month,  he  sent  an  agent  to  the  vendor, 
offering  the  money,  and  declining  to  pay  interest 
upoik  it  after  that  date,  but  the  vendor  revised  to 
receive  the  principal  until  the  title  should  be  com- 
pleted, and  in  the  latter  end  of  the  same  month  the 
fHirchader  wrote  a  letter  to  the  vendor  stating  that 
if  the  abstract  of  title  should  be  furnished  within 
one  week  he  was  ready  to  complete  the  contract, 
provided  that  his  right  to  the  rents  and  profits 
should  not  be  interfered  with,  ^d  that  he  should 
»ofc  be  asked  for  interest  upon  th^  purchase  money. 
No  direct  reply  waa  given  to  thi)i  letter,  but  nego- 
tiations were  continued,  and  finally  a  petition  hav- 
ing been  filed  by  the  vendor  to  compel  the  pur- 
chaser to  complete  the  purchase,  and  pay  interest 
upon  the  purchase  money.  Held,  that  the  purchaser 
was  not  liable  for  interest  upon  the  purchase  mo- 
ney, the  vendor  having  been  in  default.  Keilett  v. 
Fai^eUyy  7  It.  Jut.  134,  C. 

Held  also,  that  the  purchaser  was  entitled  to  the 
renu  and  profits  of  the  lands.     lb. 

A  deed  had  been  executed  by  A  in  the  year  1833, 
granting  to  B  and  C  an  annuity  of  £80  a-year,  and 
the  only  consideration  set  forth  upon  the  face  of  the 
deed  was  <'  natural  love  and  affection  *,**  but  it  ap- 
peared from  the  deed  that  the  object  of  A  was,  that 
B  and  C  should  maintain  and  support  the  children 
of  A,  who  was  the  only  executing  party  to  the  deed. 
An  arrangement  had  been  made  prior  to  the  execu- 
tion of  the  deed  that  C,  (who  was  the  wife  of  B,) 
should  take  charge  of  the  children,  and  receive  the 
annuity  of  £80  for  doing  so,  and  she  accordingly 
did  take  them  under  her  care  and  provided  for 
tliem,  and  received  the  annuity  for  several  years. 
In  the  year  1843,  A  executed  another  deed  to  an 
insurance  company  for  valuable  consideration,  and 
an  action  having  been  brought,  in  which  the  va- 
lidity of  the  deed  of  1833  was  brought  in  question, 
as  against  the  deed  of  1843,  Held,  that  the  deed  of 
1833  was  not  voluptary  and  fraudulent,  because  of 
the  omission  in  it  of  a  ooattact  on  the  part  of  B 
and  C  to  maintain  the  children  of  A,  or  because 
the  deed  was  only  executed  by  A,  and  not  by  B 
or  C.    Bodkm  v.  Barton,  1  Ir.  Jur.  213,  E. 

Held  also,  that  the  jury  were  not  obliged  to  con- 
fine themselves  to  what  appeared  upon  the  face  of 
the  deed,  but  were  at  liberty  to  take  into  considera- 
tion the  facts  appearing  by  parol  evidence,  in  or- 
der to  establish  whether  the  deed  was  executed  for 
good  consideration  or  not.    lb. 

A,  a  jointress,  having  been  offered  a  sum  of  mo« 
ney  by  B  for  her  jointure,  accepted  the  otfer,  and 


accordingly  articles  of  agreement  for  the  sale  of  it 
at  a  specified  sum  were  prepared  in  duplicate,  and 
engrossed,  and  one  part  was  signed  and  witnessed 
in  the  ordinary  way  by  A,  and  the  other  by  B] 
The  part  signed  by  A  was  sent  by  her  to  her  at- 
torney, whom  she  had  previously  instructed  to  see 
that  all  necessary  arrangements  were  made,  and  the 
part  signed  by  B  was  left  in  the  hands  of  his  attor- 
ney. A's  attorney,  having  discovered  that  B  had 
made  some  misrepresentations  as  to  the  amount  of 
bis  property,  and  apprehending  that  he  would  be. 
unable  to  pay  the  purchase  money,  refused  to  in- 
terchange the  parts  of  the  instrument,  so  as  to 
complete  the  contract,  unless  B  gave  him  further 
security,  which  the  latter  refused  to  do,  and  for 
two  months  after  the  refusal  of  the  other  party  to 
interchange  the  parts  of  the  instrument,  took  no 
further  steps  towards  the  completion  of  the  con- 
tract. A  cause  petition  was  then  presented  for  the 
purpose  of  compelling  A  to  a  specific  performance 
of  the  contents  of  the  instrument,  and  dismissed 
upon  the  ground  that  under  the  circumstances  no 
complete  contract  for  the  sale  of  her  jointure  had 
been  entered  into  by  A.  Beamish  v.  VignoleSt  7 
Ir.  Jur.  261,  C. 

A  being  in  treaty  to  obtain  a  lease  of  certain 
lands  from  B,  the  following  memorandum  of  agree- 
ment was  made  with  mutual  consent :  <<  31st  March, 
1852.  Term  61  years.  Rent,  from  the  1st  of  May, 
£75.  Taxes  and  rates  to  be  paid  by  (A),  and  al- 
lowed out  of  the  first  gale.  Covenant  to  expend 
£300  in  permanent  buildings  in  two  years.  Co- 
venant to  give  tenant  the  refusal  in  case  of  (B) 
selling."  A  entered  into  possession  in  the  same 
year,  and  paid  rent,  and  obtained  receipts,  but  did 
not  expend  the  sum  of  £300  in  improvements  upon 
the  lands,  and  in  the  year  1854  he  furnished  a  draft 
lease  for  approval  to  B,  who  refused  to  receive  it, 
alleging  that  A  had  not  entitled  himself  to  a  lease 
having  failed  to  expend  the  sum  of  £300  within  the 
specified  time.  A  cause  petition  having  been  filed 
by  A  to  obtain  specific  performance  of  the  memo- 
randum of  agreement,  Held,  that  relief  could  not 
be  granted  under  the  circumstances,  the  petitioner 
having  admittedly  violated  nn  essential  portion  of 
the  agreenaeut.  Williams  v.  Langley,  7  Ir.  Jur. 
264,  C. 

Where  a  party,  in  answer  to  an  advertisement 
calling  for  tenders  for  supplying  meal,  and  requir- 
ing that  a  bond  for  the  due  performance  of  the  con- 
tract, if  approved  of,  should  be  perfected  by  a  cer- 
tain day,  sent  in  a  proposal  to  supply  meal,  which 
pro])osal  had  been  approved  of,  but  no  notice  of 
sudi  approval  was  given  to  the  contractor,  who 
subsequently  withdrew  his  tender,  and  did  not  enter 
into  the  bond.  Held,  that  no  contract  was  made 
which  bound  the  party  making  the  tender.  Guar* 
dians  of  Navan  Union  v.  Bi^LoughUn^  7  Ir.  Jur. 
287,  C.  P. 


CONVEYANCE,  See  Dbsd. 

CONVICTION,  See  Criminal  Law. 

— ♦— 


Digitized  by 


Google 


12 


Coivner.'] 


LAW  AND  EQUITY  INDEX. 


l<U$i9. 


CORONER. 

The  fiudiug  of  a. coroner's  jury  can  onjv  be 
quashed  for  defects  apparent  on  the  fac^  of  the 
inquisition,  or  jfor  the  rajscog duct  of  the  corope^ 
^n  allegation,  therefore,  of  the  Ipsuffiplency  of  thie: 
evidence  returned  by  the  coroner  to  support  the 
finding  is  po^gfouind  adequate  to  rest  an  applica- 
tion to  set  aside  the  inquisition.  In  re  Casif^,  3  Ir. 
C.  L.  R.  22 ;  8.  C.,  (nom*  SUmile  Bridge  Case,)  6 
Ir.  Jur.  41,  Q,  B, 

The  medical  officer  or  surgeon  of  an  union  work- 
house is  not  entitled  to  fee  or  remuneration  for 
instituting  a  post  mortem  examination,  pursuant  to 
the  directions  of  the  coroner,  or  for  attendance  at 
an  inquest  held  op  the  body  of, a  person  dying 
within  the  union  work -house,  it  being  a  public  in- 
stitution within  the  meaning  of  the  9  &  10  Vic^  c* 
37,  8.  32.    In  re  Kaye^  7  Ir.  Jur.  388,  Cir.  Cas. 


CORPORATION,  See  EviDBsrca.    Raii.wat 
Company. 


COSTS,  See  Admibalti:.     Amendment.    Lieu. 

PaACTICE.      PaiORITY. 

Of  equity  /9roMtf(/«;i^#.]^— Trustees  of  real  estata, 
upon  trust  to  sell  for  the  payment  of  charges,  are 
entitled  to  the  costs  of  tbe  suit  out  of  the  sarplus 
only  after  payment  of  the  charges*  Where  the 
fund  was  deficient,  tbe  court  refused  their  costs. 
White  V.  VUlifirs,  3  1/.  Chan.  R.  125,  C. 

A  testatrix  bequeathed  to  trustees  £20,000,  in 
trust  for  the  building  and  endowment  of  a  college 
for  clerical  students  connected  with  the  General 
Assembly  of  Irish  Presbyterians,  the  same  te  be 
built  where  tbe  trustees  should  decide^  and  to  be 
under  such  rules,  &&,  as  they  abould  determine, 
subject  to  the  advice  and  direct ioa  of  tbe  assea^- 
bly.  The  suit  was  for  the  adaMnistratioD  of  tltt 
assets  of  the  testatriXf  and  to  carry  into  execution 
the  trusts  of  her  will.  Held,  that  tbe  costs  incur- 
red by  the  trustees  in  the  settlement  of  a  scheme 
for  the  due  application  of  the  £20,000  were  to  be 
borne  by  that  bequest,  and  not  by  the  residuary 
fund.    Dill  V.  Browny  3  Ir,  Chan.  R.  127,  C. 

The  General  Assembly  (who  were  not  parties  to 
the  cause)  presented  a  petition  for  leave  to  inter- 
vene in  the  office,  as  if  tliey  had  been  joined,  and 
that  their  costs  of  doing  so  might  be  allowed  to 
them  out  of  the  £20^000;  but  the  order  made 
on  the  petition  merely  provided  tliat  they  should 
be  at  liberty  to  intervene  if  they  thouglit.  Mi  and 
reserved,  until  the  final  hearing,, all  questions  as  to 
any  claim  for  costs  by  them.  Usder  tUs  order 
ihey  proceeded  before  the  Mastec  Held»  (at  the 
final  hearing,)  that  thay  were  not  entitled- ti»:Ahek 
cos^  aa  against  any  fund»  si^^c  they  were  not  pae** 
ties  to  the  cause  so  as  to  be  liable  ta oo^ts;  md 
the  order  permitting  them  to  intervene  did -not  pro* 
vide  for  their  costs  as  prayed  by  the  petition.    Ih* 

Costs  reused  where  the  billAvas  drawn  at  unne- 
cessary length.  Fitzgihbon  v,  Blake,  3  Ir.  Chan. 
R.  328,  C. 

The  court  will  not  decide,  on  the  first  hearing  of 
a  cause  petition  for  an  admiuistratioUy  that  the  ex* 


tra  costs,  caused  by  setting  It  down  as  a  general 
OBttse  petition,  i^oald  be  ^orne  by  tbe  petitioner* 
Qr^en  v.  Giles,  3  Ir.  Chm.^*  467,  C 
t:  .Tbe«astfr»f  thekippoibtnmnt^f  arocflnrer^on'a 
jndgmentron  a.i«bej^)K»iiedbgtti8anee,  under  tlie  4- 
&  fir'Wnw'4y<5ipt»ddj<piid'ai&»j4^Vic.,  cap.  105,  are 
chai^ble  beyond  the  penalty  of  tJie  reeogninnoe 
afamt  thei^caiv^  «ad^  teifble,»si9i|iiist  his<aia»- 
ties,  these  costs  not  being  oosu  at  the  petty  bagside 
of  the  court.  Meg.  y.  DOUmi  *  Ir*  Chan.  il.  664,  R. 

A  receivvr  having  aegkoted  to  lodge  his  balance 
portaiantta  tfae  Masfai^a  or^er,  an  aitacbinent  wa# 
issaed  against  him  directed  to  tbe  alieriff,  who  oHide 
a  return  of  non  est  intfintmi  and  it  wasaftarwards 
renewed  and  a  similar  return  wmsmade ;  it  was  then 
dhraeted  to  the  coroner  who  made  an  improper  re» 
torn*  An  attaehment  was  then  issaed  against  the 
ccoiOMr,  wbkh  was  alao  renewed  firom  time  to  time. 
On  taxation  tbe  Master  refused  to  all^w  the  f^in* 
ti£F  the  costs  of  those  proceedings,  wbieb  be  had 
tai^en  against  the  receiver  and  agamst  tiie  ooraner. 
The  coort  refused,  in  the  first  instanee,  to  allow 
thdsa  costs  out  of  the  estate,  as  it  did  not  appear 
that  the  receiver  or  bb  sureties  were  insolvent, 
but  directed  tha  recognisance  to  be  put  in  suit  and 
the  motion  to  sktnd  over.  Erskine  v.  Baker,  7  Ir. 
Jur.  26,  R. 

The  payment  of  the  asKHint  6or  which  the  at- 
taehment was  issued  against  the  reeeiver,  would 
not  discharge  the  contempt,  but  h«  would  still  be 
liable  to  the  costs  of  the  proceedings  against  him, 
and  if  he  could  be  identified  with  the  coroner,  per- 
haps also  for  the  costs  of  the  proeeediogs  against 
tbe  eoroneff.    lih 

In  a  suit  for  tithe  rent-chai^  several  of  tbe  do- 
femlants  were  stroek  out  of  the  biU  by  side-bar  rule 
on  payment  of  their  proportion,  and  the  costs  of 
subposna  and  appearance.  The  biU  was  set  down 
agmnst  the  other  eight  dalinidaDts,  who^  then  en- 
tered into  a  consent  to  pay  whatever  costs  were 
taxed  against  them,  and  they  paid  £26  on  aceomt. 
The  general  cosU  of  the  suit  were  taxed  against 
them  to  £36  ds.  Q^.  A  motioD  was  made  to  the 
Rolls  in  January,  1664,  and  an  order  was  obtained 
whereby  tbe  Taxing  Master  was  directed  to  review 
his  taxation,  and  report  what  amount  of  costs  would 
be  properly  charged  against  these  eight  remaining 
defendants,  if  the  other  stxty*three  defendaoU  had 
been  charged  with  the  proportion  of  the  costs  of 
tbe  suit  to  which  they  would  have  been  liable  un«- 
der  the  28th  section  of  the  1  &  2  Vie.,  a.  109.  A 
report  was  made,  and,  in  pursuance  of  it,  bu  Ho* 
noTidif  ectad  the  pUintifi'^s  solicitor  to  refund  to  the 
eight  defendants  £17  6s.  ;3d.  out  of  the  £d6  paid 
bgr  theoi  for  oosts^  and  that  the  plaintiff  ahouMpi^ 
to  these  e^t  deieedantis  the  ooslsjof  the  aoetiaD  of 
Jaan&ry,  .lB5d*  and  the  prooaadinga  thoreandeB. 
Held,  on  a|>penr.  ^gaiasi  tha.piqF»^^ttfv«)stadi^ 
reetadf  by  ii>e  ordfri^that^this^^ordeririiouU^^iid^ 
firmed,  and  the  appeal  dtsmisaed  with  oosfisir  Oludua 
v^  l^un^mnnmi,  7  Irw  Jar«  S9>  CL 

On  hearing  of  cause  petition  only  twobriefiifor 
ooonsel  are  alknredi  fsttowing  the  analogy  of  mo- 
tions. M'Donnel  v.  Midland  Great  WeOirn  BaU- 
way  Company^  7  Ir.  Jnr.  98,  R. 

Where  a  petition  prays  an  injnnction,  and  there 
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has  b«en  a  motion  for  an  injaactloQy  the  solicitor, 
in.  preparing  Ihe  liiMof  coBtSf.fllioitkl  iBolude  as 
part  of  the  cokta  of  tKe  tnyctnctaoil  molien  the  brief 
of  the  petition  and  uf  all  affi4«rit»  that  JmiFe  been 
filed  op  to  the  time  «f  hearaig  tiw  itijonetion  mo- 
tion, add  of  all  documents  properly^  used  thereoo, 
as  he  is  entitled  to  them  as  part  of  the  oosta  of  this 
motion,  irreapeetlTe  of  the  resok  of  the  ^nbseqnent 
€soets  of  the  caose.    lb. 

The  Taxiog  Masters  hating  oevtifidd  their  opi- 
nion that  the  respondent  in  a  cause  petition  is  not 
entitled  to  make  oat  Ins  brie&  for  hearing  nntH  the 
petition  has  beee  set  doim  for  heai*lag,.and  that  if 
the  petition  is  dismissed  for  want  of  prosecution 
under  the  27th  General  Order  of  16&U  the  re- 
spondent is  not  entitled  to  ih»  costs  of  any  briels 
for  hearing,  en  the  analogy  of  a  cause  heard  on  a 
bill  and  answer;  the  Master  of  the  Rolls  deoiined 
to  adopt  this  view,  or  tot  deeidei  the  qaestiony  coii-- 
aidering  that  in  the  present  prsictioe  in  cause  peti- 
tions there  is  nothing  analogous  to  the  passing  of! 
publication  under  the  old  sysjLem,  and  that  there 
are  objections  to  fixing  the  period  for  respondent 
to  make  out  his  briefs  ^ther  at  the  time  when  the 
answering  affidarits  come  in,  or  when  the  petition 
is  set  down  for  hearing,  and  no  general  order  on 
the  subject.    Jb. 

Where  on  a  motion  made  in  February  to  draw 
out  purchase  money  which  had  l>een  lodged  in  court 
by  a  public  company,  an  order  was  made  for  that 
purpose,  and  several  deeds  referring  to  the  title  of 
the  party  applying  were  entered  as  read.  Briefs 
of  these  deeds  in  feil^^'ere  allowed  on  taxation, 
and  a  motion  in  November  to  review  the  taxation, 
and  amend  the  order  by  striking-  oat  the  deeds,  was 
refused*  The  Poor  Law  Commissionen  v.  FUzger- 
aid,!  Ir.Jur.  110,  R. 

The  counsel  who  was  first  retained  for  the  mo^ 
tion  having  become  unwell;  a  second  brief  and  fee 
wae  aliow^  as  the  ooart  does  net  approve  of  the 
practice  of  counsel  handing  over  their  briefii  to  an- 
other to  move  for  them.    Ib^ 

The  owner  of  certain  lands  by  a  marriage  settle* 
ment  granted  them  in  trust,  among  others,  to  pay 
certain  debts  which  were  set  out  in  a  schedule  at- 
tacked thereto.  The  creditors^  having  instituted  a 
suit,  obtained  a  decree  in  Chancery,  establishing 
their  rights*  From  this  there  was  an  appeal  to  the 
House  of  Lords^  which  was  restated  by  the  priuci* 
pal  creditor  only,  and  their  Lordships  differing  in 
opinion,  the  decree  below  was  affirmed,  but  no  or- 
der was  made  as  to  the  oosta.  It  appeared  also 
that  if  the  appeal  had  succeeded,  none  of  the  sche*- 
dole  creditors  woold  hlaire  ohtained  anything  on  foot 
0£  their  demands.  .  Held,  thai  each  of  the  creditors 
in  tiie  schedule  to  the  deed  shonkl  contribute  rate* 
ably  ao  the  casta  ef  Tesisti*g  the  appeal.  HmmU- 
ttmifr^iSykgei  tSmp90mv.  if^9g€f  7  Ir«  Jnrt  121,  R. 

Tbe  proper  eaone  for  aeeking  the  costs  against 
the  defendant  is  to  set  down  the  caose  for  hearing 
before  the  Chancellor  upon  tbe  House  of  Lord^ 
•rder.    Jb* 

An  application  ms^  be  made  for  an  order  to  the 
Taxinr  Master  here  to  tax  House  of  Lords'  costs. 
Jb. 

Petitioner,  after  having  set  down  the  cause  for 


hearing,  and  when  it  was  in  the  Chancellor's  list  of 
the  day,  applied  for  leave  to  file  further  affidavits. 
Leave  was  given  to  file  them,  petitioner  to  pay  £4, 
costs  of  the  motion,  and  thts  to  be  ivithout  prejn- 
dice  to  the  respondent  applying  to  the  Chancellor 
for  the  costs  of  the  day.  martin  v.  Cooper^  7  Ir. 
Jar.  12&,  R. 

Where  the  report  of  the  Master  in  a  cause  had  . 
found  that  it  would  be  for  the  benefit  of  tbe  estate 
to  take  proceedings  against  certain  tenants,  and  the 
receiver  had  proceeded  by  attachment,  on  which  a 
return  of  non  est  inventus  was  made  by  the  sheriff. 
The  receiver  is  entitled  to  his  costs  of  such  pro- 
ceedings.   Kelljf  V.  KeUy,  7  Ir.  Jur.  161,  R. 

Several  bills  of  costs,  including  costs  for  busi- 
ness in  the  Incumbered  Estates  Court,  were  fur- 
nished to  the  client  at  different  times,  and  the  at- 
torney having  refused  to  sign  an  undertaking  to 
pay  the  costs  of  taxation  in  case  one-sixth  of  the 
costs  were  taken  off,  npmi  the  petition  for  taxation, 
i(  .was  objected  that  if  less  than  one-sixth  was  taken 
off  some  of  the  bills,  the  costs  of  the  petition  and 
taxation  should  be  apportioned.  The  order  for 
taxation  was  made  in  the  usual  form,  directing  that 
if  the  costs,  when  taxed,  were  less  by  one<sixth  than 
the  costs  furnished,  that  petitioner  should  pay  the 
costs  of  petition  and  taxation,  and,  if  not  less  by 
one- sixth,  then  respondent  should  pay  them.  Jn 
re  Martin,  7  Ir.  Jur.  196,  R. 

Where  a  cause  petition  is  set  down  for  hearing 
by  the  petitioner,  and  he  afterwards  applies  for 
liberty  to  file  forther  affidavits  in  support  of  the 
petition,  he  must  pay  the  costs  of  the  motion,  es- 
pecially if  he  had  any  considerable  time  to  file  the 
affidavits,  during  which  he  neglected  it.  Hickey 
v.  The  Earl  of  Meath,  7  Ir.  Jur.  212,  R. 

Where  costs  are  referred  for  taxation,  the  peti- 
tioner (the  client)  may  lodge  in  the  office  the  copy 
of  the  costs  furnished  to  him  by  the  solicitor,  and 
may  issue  a  summons  to  tax,  and  the  summons 
will  be  dealt  with  in  the  taxation  according  to  the 
result  and  directions  of  the  order.  Kdli^  v.  Moore^ 
7  Ir.  Jur.  303,  R. 

if  the  solicitor  lodge  a  copy  of  the  costs  for  tax- 
ation pursuant  to  order,  he  is  not  allowed  the  costs 
of  such  copy,  unless  he  has  first  served  notice  on 
the  client  to  lodge  the  copy  of  the  costs  served  on 
him,  and  he  has  refused  to  do  so.    Jb, 

If  either  the  client  or  the  solicitor,  after  having 
been  served  with  notice,  refuse  to  attend  the  taxa- 
tion, the  Master  will  be  directed  to  proceed  with 
the  taxation  esparte^  but  the  Taving  Masters  feel 
a  difficulty  in  carrying  ont  this  rule  in  the  absence 
of  the  necessary  documents.    Jb. 

'Where,  after  the  usual  order  of  reference  to  tax 
was  made,  neither  party  lodged  the  costs  nor  issued 
a  summons  to  tax,  and  a  motion  was  made  for  an 
attachment  against  the  solicitor  for  thus  disobey- 
ing the  order  itt  reference,  the  court  made  no  rule 
on  the  motion,  and  let  each  party  abide  his  own 
costs.    Jb. 

If  a  second  receiver  petition  be  presented  under 
the  Judgment  Acts  for  the  purpose  of  appointing  a 
receiver  over  additional  lands  not  comprised  in  the 
former  petition,  for  the  payment  of  the  same  judg- 
ment, the  Taxing  Master  will  be  directed  to  tax  the ' 
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costs  of  same,  as  the  costs  of  a  simple  motion  to  ap- 
point  the  receiver  over  the  additional  lands.  Mitt' 
chin  V.  Dillon,  Bifrne  v.  Dillon,  7  Ir.  Jur.  329,  K. 

A  general  oause  petition  was  filed  against  sev^al 
respondents.  The  diief  respondent,  when  about  to 
file  his  affidavit,  laid  the  draft  affidavit  b#fore  comt- 
sel,  and  with  it  a  case  for  his  opinion  to  advise  proofs. 
Several  other  affidavits  were  subsequently  filed,  and 
the  petition  was  afterwards  heard,  and  disreissedt  as 
against  this  respondent,  with  costs.  The  costs  of 
this  case  and  opinion  not  having  been  alloMied  by 
the  Taxing  Master  on  taxation  between  party  and 
party»  held,  in  accordance  with  the  opinion  of  the 
other  two  Taxing  Masters,  but  without  laying  down 
any  general  rule»  that  the  respoodenC  was  here  en- 
titled to  the  costs  of  the  case  and  opinion ;  but  that 
if  the  petition  had  been  dismissed  for  want  of  prcK 
secution,  that  the  respondent  would  then  not  be  en* 
titled  to  such  costs ;  that  a  case  lor  direeiion  oi 
proofs  should  be  allowed  for  at  some  stage  of  the 
proceedings ;  that  the  filing  of  the  answering  affi* 
davit  by  the  respondent  is  in  the  nature  of  issue 
joined,  and  appears  to  be  the  time  at  which  such 
case  should  be  allowed.  Abbelt  v.  Geraehtti,  7  Ir. 
Jur.  373,  R.  ^    ^ 

As  a  general  rule,  the  costs  of  an  attendance  on 
a  third  party  to  borrow  a  necessary  document  are 
not  allowed  5  but,  if  expense  is  thereby  saved,  the 
Taxing  Master  may  exercise  his  discretion  in  allow- 
ing such  costs,     lb* 

Of  proceedings  at  law.^^A  plaintiff  in  a  cause 
having  obtained  the  costs  of  two  interlocutory  mo- 
tions, eacfh  under  the  sum  of  £10,  will  not  be  allowed 
to  consolidate  the  two  sums,  and  thereby  entitle  him 
to  issue  a  ca,  *«.,  as  such  would  be  an  evasion  of 
11  &  12  Vic  c.  28.  Waldron  v.  Jones,  3  Ir.  C.  L. 
R.,  84,  Q.  B. 

An  issue  having  been  directed  by  the  Incumbered 
Estates  Court,  was,  by  the  order,  to  be  tried  by  a 
special  jury,  and  the  plaintiff  having,  in  pursuance 
of  8  &  9  Vic.  c.  109,  obtained  a  writ  of  summons, 
and  framed  the  issue  accordingly,  obtained  in  this 
court  an  order  for  a  special  jury  in  the  usual  way. 
At  the  trial,  the  judge  not  having  been  asked  for 
that  purpose,  did  not  ^ive  a  certificate  that  it  was 
a  fit  case  for  a  special  jury  j  but  some  time  after, 
on  the  request  of  plaintiff's  counsel,  the  judge  gave 
a  certificate  to  that  effect,  which  did  not  appear  on 
the  back  of  the  record.  Held  that,  under  the  cir- 
cumstances, the  taxing  officer  was  right  in  allowing 
the  costs  of  the  special  jury  to  the  plaintiff.  Bod- 
kin V.  Leahi/,  3  Ir.  C.  L.  R.  36,  Q.  B. 

To  an  action  of  trespass  de  bonis  asputatis  the 
defendant  pleaded  the  general  issue  and  a  spe^rfal 
plea.  The  plaintiff  replied  specially  to  the  latter, 
and,  on  demurrer  to  the  replication,  obtained  judg- 
ment. No  trial  of  the  issues  in  fact  having  taken 
place,  the  court  refused  an  application  by  the  plain- 
tiff that  the  costs  of  the  demurrer  should  be  taxed 
and  set  off  against  the  costs  on  the  issues  in  fact,  he 
undertaking  to  permit  judgment  to  be  entered  on 
the  latter  for  the  defendant.  Lenehan  v.  FiUon.  3 
Ir.  C.  L.  R.  Ill,  C.  P. 

The  court  will  not  review  the  taxation  of  its  offi- 
cer in  a  matter  purely  for  bis  discretion,  and  where 


he   has   transgressed  against  no  legal  .principle 
T/mmas  v.  Mannix,  3  Ir.  C.  L.  R.  128,  E. 

With  regard  to  the  effect  of  the  14  &  15  Vic.  c. 
57,  s.  40,  upon  the  costs  of  a  suit  instituted  whilst 
that  provision  waa  in  focce,, although  it  was  repealed 
before  the  suit  ternvinated,  see  Mwgan  v.  Patter,  3 
Ir.  C.  L.  R.  234 ;  s.  c.  6  Ir.  Jur.  255,  Q.  B. 

In  an  action  commenced  before  the  1st  of  June, 
1854,  the  defendant  had  obtained  an  order  for  a 
special  jury,  which  was  struck  accordingly.  The 
plaintiff  afterwards  entered  a  rule  to  discontinue. 
Held,  that  the  defendant  was  entitled,  as  against  the 
plaintiff,  to  the  eosts  of  the  special  jury.  Rodoca* 
nachi  v.  Soderholm,  3  Ir.  C.  L.  R.  331  ;  s.  c.  6  In 
Jur.  21,  C.  P. 

A  bill  of  costs  in  an  action  of  trespass  had  gone 
before  the  Assistant  Taxing  Officer,  and  he  had 
made  and  signed  a  certificate  of  bi9  taxation.  The 
defendant  made  an  application  to  the  court  that  the 
officer  should  review  his  taxation,  which  was  refused 
(but  without  prejudice)  npon  the  grounds  that  the 
matter  should  have  been  previously  carried  by  ap- 
peal under  16  &  17  Vic.  c.  55,  s. .% before  the  prin- 
cipal Taxing  Master.  The  defendant  then  served 
notice  upon  the  other  party  to  appear  before  the 
principal  officer,  which  the  latter  accordingly  did» 
but  under  protest,  on  account  of  tike  certificate  hav« 
ing  been  filed  and  execution  issued  in  the  meantime. 
The  principal  officer  nevertheless  (the  Assistant 
Master  having  refused  to  review  his  taxation)  un- 
dertook to  tax  the  costs,  and  rescind  the  taxation  oi 
the  Assistant  Master ;  but  ultimately  adopted  the 
several  items  as  taxed  by  the  latter.  This  was  an 
application  that  the  taxation  so  made  should  be  re- 
viewed. Held,  that  before  an  application,  such  as 
the  present  one,  could  be  made  for  the  purpose  of 
reviewing  a  taxation  of  costs  made  by  the  Assistant 
Taxing  Master,  the  question  should  be  previously 
carried  by  appeal  (under  16  &  17  Vic.  c.  55,  s.  3,) 
before  the  principal  Taxing  Master.  M*Namura 
V.  O'Loghlen,  7  Ir.  Jur.  9,  E. 

Held  also,  that  the  taxation  in  the  present  case 
did  not  substantially  amount  to  a  taxation  by  the 
principal  officer,  so  as  to  enable  the  defendant  to 
apply  to  the  court  for  a  review  of  tlie  taxation.  76. 

The  principal  Taxing  Master  does  not  possess 
original  jurisdiction  to  cancel  the  taxation  of  the 
Assistant  Taxing  Master,    lb. 

In  certain  exceptional  cases,  a  party  may  appeal 
immediately  from  the  taxation  of  the  Assistant  iVlas- 
ter  to  the  court,    lb. 

In  an  action  for  th.e  price  of  two  horses,  the  plain- 
tiff, in  the  summons  and  plaint,  stated  that  the  con- 
tract had  been  made  subject  to  a  condition  that  the 
horses  in  question  should  be  submitted  to  the  opi- 
nion of  a  certain  veterinary  surgeon,  as  to  their 
soundness.  The  defendant  pleaded  that  tbeplaintiff 
warranted  the  horses  to  be  sound;  and  the  follow « 
ing  issue  (amongst  others)  was  sent  down  for  trial : 
«<  Whether  there  was  a  general  warranty  by  the 
plaintiff  that  the  said  two  horses  were  sound,  and 
whether  they  were  in  fact  sound  or  onsound."  1^« 
jury  found  that  the  plaintiff  gave  no  general  war- 
ranty as  to  the  soundness  of  the  horses,  but  that 
they  were  in  fact  unsound  ;  and  a  general  verdict 
was  found  for  the  plaintiff.    Application  that  the 
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defendant  shoold  be  allowed  to  set  off  the  costs  in- 
curred by  him  in  sustaining^  this  issue  against  the 
general  costs  in  the  action,  refused.  Foot  v.  Bar^ 
ker^  1  Ir.  Jur.  47,  E. 

In  an  action  of  ejectment  for  nonpayment  of  rent, 
the  defendant  paid  money  into  court,  undqr  the  9th 
&  10th  Vic.  c.  I]  1,  s.  2,  and  afterwards  had  a  ver- 
dict and  judgment  in  his  favour.  Held,  upon  a  mo- 
tion to  review  taxation  of  costs,  that  the  defendant 
was  only  entitled  to  recover  agaioet  plaintiff  his 
costs  of  suit  from  the  time  of  the  lodgment  of  the 
money  in  court.  Leane  v.  Leane^  7  Ir.  Jur.  50,  Q.  B. 

Held  also,  that  the  practice  in  cases  similar  to  the 
above  depends  solely  upon  the  construction  of  sec- 
tion 2  of  the  foregoing  statute,  and  is  wholly  inde- 
pendent of  that  respecting  lodgments  in  court,  after 
action  brought  in  personal  actions,  under  the  I6th 
&  1 7th  Vic.  c.  113.     n. 

Where  the  Poor  Law  Commfssioners  had,  im- 
providently,  directed  the  master  of  a  union  work- 
house to  alter  the  registry  of  the  religion  of  a  pau- 
per infant,  under  the  1  &  2  Vic.  c  56,  s.  43,  and 
upon  the  refusal  of  the  Board  of  Guardians  to  allow 
thereof,  had  obtained  a  conditional  order  for  a  writ 
of  mandamus  to  the  said  Board,  for  the  purpose  of 
enforcing  the  foregoing  instructions,  and  upon  sub- 
sequently discovering  their  mistake,  admitted  the 
cause  shown  against  the  rule  to  be  good.  Held, 
the  defendants  were,  under  the  circumstances,  en- 
titled to  costs.  JReg,  V.  The  Guardians  of  the  Uf» 
Ungford  Union,  7  Ir.  Jur.  147,  Q.  B. 

Where  l>ut  one  defendant  takes  defence  in  an 
ejectment  for  non-payment  of  rent,  and  upon  the 
motion  of  the  plaintiff  that  defence  is  set  aside,  and 
leave  is  obtained  to  mark  judgment  as  for  want  of 
a  defence,  the  plaintiff  cannot  recover  the  costs  of 
the  action  against  that  defendant  without  bringing 
an  action  for  mesne  rates.  Johnson  v.  Garde^  7 
Ir.  Jur.  239,  C.  P. 

In  an  action  for  assault  and  battery  the  plea  only 
covered  the  assault,  and  upon  the  issue  raised  thereby 
a  verdict  of  one  farthing  damaji!;es  was  given,  and 
no  application  was  made  to  the  judge  for  a  certifi- 
cate. No  judgment  had  been  markeii  in  respect  of 
the  portion  of  the  plaint  left  uncovered.  A  motion 
that  the  full  costs  should  be  taxed,  on  the  ground 
that  the  battery  was  not  denied  in  the  plea,  refused 
with  costs.  JDo^le  v.  Rainsfordy  7  Ir.  Jur.  246, 
C.  P. 

Where  a  defendant  lodges  money  in  court,  it  is 
to  be  considered  as  money  recovered  in  the  action, 
and  the  plaintiff  will  get  his  full  costs,  if  the  money 
so  lodged  and  the  verdict  together  make  up  £20. 
Hughes  V.  Guiwiess,  7  Ir.  Jur.  298,  C.  P. 

Where  money  has  been  lodged,  the  judgment 
should  be  entered  up  for  the  amount  of  the  verdict 
alone,  if  any,  exclusive  of  the  money  lodged.    lb, 

Wliere  some  of  the  issues  carrying  a  verdict  are 
found  for  the  plaintiff,  and  some  for  the  defendant, 
the  defendant  is  entitled  only  to  the  extra  costs 
caused  by  the  issues  found  in  his  favour,  and  not  to 
a  share  of  the  general  eosts  of  the  action.     76. 

SecuritifforJ] — See  Practice. 


COUNSEL,  See  Costs. 

— ♦ — 

COVENANT,  See  Damages.    Landlord 

AND  Tenant.    Lease. 

A  lease  for  lives  renewable  for  ever  was  sought 
to  be  converted  into  a  fee-farm  grant  under  the 
provisions  of  12  &  13  Vic.  c  105.  The  original 
lease  contained  several  covenants  in  gross,  such  as^ 
doing  service  at  a  certain  manor  court,  bringing 
corn  to  certain  mills,  and  upholding  and  preserving 
the  trees  upon  the  premises ;  but,  by  endorsement 
upon  the  lease  and  all  its  renewals,  the  property  in 
the  timber  on  the  estate  was  vested  in  the  petitioner. 
An  order  having  been  made  by  the  Master  of  the 
Rolls  declaring  the  petitioner  entitled  to  a  fee-farm 
grant,  and  directing  a  reference  to  the  Master  to 
ascertain  the  amount  of  compensation  to  which  the 
respondent  was  entitled  under  the  5th  section  of  the 
above  Act,  for  the  loss  he  would  sustain  in  the 
marketable  value  of  the  land,  arising  from  the  con- 
version of  the  lease  into  a  fee  farm  grant.  Held, 
(reversing  the  order  of  the  Master  of  the  Rolls  so 
far  as  it  related  to  the  matter  of  compensation,) 
that  the  respondent)  under  the  circumstances,  was 
not  entitled  to  compensation  for  the  loss  of  the  re- 
version.    ThackweU  V,  Jenkins^  7  Ir.  Jur.  61,  C. 

Mines,  minerals,  and  royalties  are  not  divested 
out  of  the  reversioner  by  the  grant  of  a  fee-farm 
estate  under  this  Act.     lb. 

In  re  Lawless,  (7  Ir.  Jur.  13,)  approved  of.    lb. 

A  granted  a  lease  to  B  with  a  covenant  for  quiet 
enjoyment  in  the  usual  form,  namely,  that  B,  duly 
paying  the  reserved  rent  and  performing  the  cove- 
nants, &c,  should  and  might  peaceably  and  quietly 
have,  hold^  occupy,  possess,  and  enjoy  the  said  de- 
mised premises,  with  the  appurtenances,  during  the 
aforesaid  term,  without  the  let,  suit,  trouble,  hin- 
drance, interruption,  or  disturbance  of  A,  his  exe- 
cutors, &C.,  or  any  other  person  or  persons  lawfully 
claiming  or  deriving,  or  to  lawfully  claim  or  derive 
by,  from,  or  under  him,  them,  or  any  of  them.  The 
premises  were  afterwards  evicted  for  non-payment 
of  rent,  due  by  A  to  his  head  landlord.  B  having 
sued  A's  representatives  in  an  action  for  breach  of 
the  above  covenant,  Held,  first,  that  its  terms  did 
not  extend  to  such  a  disturbance  as  eviction,  al- 
though occasioned  by  the  default  of  A ;  secondly, 
that  whatever  covenant  might  have  been  otherwise 
implied  from  the  term  "demise"  in  the  granting 
part  of  the  lease,  such  an  implied  covenant  could 
not  co-exist  with  the  express  covenant  contained  in 
the  lease.  Murray  v.  Cummins^  7  Ir.  Jur.  286, 
Q.  B. 

'  Semble,  that  in  any  case  the  plaintiff  was  pre- 
cluded from  relying  on  such  implied  covenant  id 
the  present  action,  as  he  had  declared  upon  the  cxt 
press  one.    Jb. 

A  lease  contained  a  covenant  hy  the  lessee  to 
pay  rent,  <*  with  sixpence  in  the  pound  receiver's 
fees.''  An  action  was  brought  upon  this  covenant, 
alleging  for  breach  thereof  the  nonpayment  of  £32 
6s.  2d.,  on  account  of  the'  receiver's  fees,  reserved 
and  made  payable  by  the  lessee  in  question.  The 
declaration  contained  no  averment  that  the  rent  had 
been  paid  or  otherwise  satisfied.   Judgment  having 
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been  given  upon  the  demurrer  for  the  defendant, 
Held,  affirming  the  judgment  of  the  court  be1ow» 
that  the  reservation  of  the  rent  and  receiver's  fees 
was  indivisible,  and  that  a  separate  action  was  not 
maintoinable  for  the  receiver's  fees.  Blount  (in 
error)  v.  EvanSi  7  It.  Jur.  314,  Ex,  Cham. 

By  indenture  of  lease  made  in  the  year  1799  be- 
tween F  and  D,  after  reciting  tliat  F  had,  by  a  re- 
newal of  a  former  lease  for  live^  renewable  for  ever, 
made  under  a  covenant  for  perpetual  renewal,  be- 
come entitled  to  the  premises  in  question  ;  it  was 
witnessed  that  F  demised  to  D  the  said  premises, 
to  have  and  to  hold  the  same  to  him,  bis  executors, 
administrators,  and  assigns,  from,  kc,  for  the  lives 
therein  named,  ^  and  for  and  during  such  other  life 
or  lives  as  shall  hereafter  be  added  to  the  original 
lease,"  reserving  a  certain  yeafly  rent ;  containing 
covenants  for  quiet  enjoyment  and  further  assur- 
ance, but  not  for  perpetual  renewal,  nor  reserving 
a  renewal  fine.  In  May,  1852,  V,  on  whom  the  in- 
terest of  F  had  devolved,  served  notice  upon  D  to 
renew  bis  lease,  informing  him  that  two  of  the  lives 
named  in  the  lease  of  17^  were  dead,  (not  naming 
them,)  and  calling  upon  him  to  nominate  two  other 
lives  in  their  place,  and  informing  him  that  in  case 
he  neglected  to  do  so  V  would  decline  to  renew  the 
l^ase ;  and  in  July,  1853,  D  furnished  to  V  a  draft 
fee -farm  grant  of  the  premises  for  his  approval, 
which  the  latter  refused,  alleging  that  D's  right  to 
renewal  had  been  lost  through  laches.  The  origi- 
nal lease  had  been  renewed  in  1828.  A  petition 
having  been  filed  by  D  for.a  declaration  of  his  right 
to  a  renewal  of  the  lease  of  1799  for  the  lives  to  be 
named  in  each  renewal  of  the  original  lease,  Held, 
that,  independently  of  the  question  of  laches,  he  was 
not  entitled  to  a  perpetual  renewal  of  the  lease  of 
1799.     Dempsey  v.  Vincenty  1  Ir.  Jur.  850,  C. 

Held  also,  that  he  was  entitled  to  have  the  lives 
named  in  the  renewal  of  the  original  lease  granted 
in  the  year  1828,  inserted  in  the  lease  of  1799.  lb. 

A  tenant  holding  under  the  court,  by  lease,  with 
the  usual  covenant  to  cultivate  in  a  husbandlike 
manner  and  not  to  commit  waste,  on  a  motion  by 
the  receiver  a  conditional  order  had  been  granted 
for  an  injunction  to  restrain  him  from  sowing  a 
large  quantity  of  flax,  and  from  breaking  up  grass 
land.  On  the  motion  to  show  cause,  there  being 
contradictory  affidavits  as  to  advantage  or  disad- 
vantage of  the  mode  of  tillage,  the  motion  was  di- 
rected to  stand  over,  with  liberty  to  the  receiver  to 
bring  an  action  at  law  on  the  covenant,  serving  no- 
tice on  the  parties  interested  in  the  estate,  the  ten- 
ant in  the  meantime  to  have  liberty  to  go  on  with 
his  tillage  at  bis  own  peril.  Savage  v.  O  Connor, 
7  Ir.  Jur.  161,  R- 

A  covenant  to  farm  in  a  husbandlike  manner 
means  according  to  good  husbandry  in  that  part 
of  the  country,  and  though  the  court  has  a  right 
to  interfere  by  injunction,  it  will  not  do  so  in  a 
doubtful  case.    lb. 


CRIMINAL  LAW. 

With  respect  to  the  non-application  of  the  3  & 
4  W.  4,  c.  91,  to  Term  Grand  Juries  in  the  Queen's 


Bench,  see  Ri^.  v.  Duf^y  3  I.  C.  L.  R.  88 ;  a.  c 
5  Ir.  Jur.  229,  Q.  B. 

As  to  what  constitutes  a  malicious  publication, 
see  Regr.  v.  Wallace,  3  I.  C.  L.  R.  38 ;  s.  c,  5  Ir, 
Jur.  179,  Q.  B. 

With  regard  to  the  separation  of  the  jury  in  n 
misdemeanour  case  without  assent  or  order  of  the 
court,  and  during  the  trial,  not  amounting  to  a  mis- 
trial, see  Reg^  v.  Wallace,  3  I.  C.  L.  R.  38 ;  s.  c  6 
Ir.  Jur.  179,  Q.  B. 

An  indictment  charged  the  prisoners  with  steal* 
ing  40  lbs.  weight  of  mutton,  the  property  of  some 
person  unknown  ;  the  evidence  was  that  one  of  the 
prisoners,  in  answer  to  the  constable  if  he  bad  any 
mutton  in  his  house,  replied,  **  that  his  house  was 
seldom  without  mutton,  to  his  grief;"  that  mutton 
was  found  in  a  box  in  the  room  where  the  prisoner 
was,  and  in  the  adjoining  cow-house  two  others  of 
the  prisoners  were  found  lying  behind  one  of  the 
cows  ;  and  that,  in  examining  the  wall  of  the  cow- 
house, a  cavity  was  discovered  where  30  lbs.  of 
mutton  were  found.  £vidence  was  given  that  sheep- 
stealing  was  common  in  the  neighbourhood.  Held, 
that  this  evidence  was  sufficient  to  warrant  the  judge 
in  sending  the  case  to  the  jury  to  say  whether  the 
mutton  so  found  had  been  stolen  by  the  prisoners, 
(Pigot,  C.B.,  diisentiente.)  Reg.  v.  Redmond,  3 
I.  C.  L.  R*  494,  Crim.  Ap. 

Held  also,  that  though  there  was  no  evidence  of 
identification  of  the  mutton,  yet  the  indiotrt^nt  de^ 
scribing  it  as  belonging  to  persons  unknown  was 
sufficient,  (Pigot,  C.B.,  disseniienie.)     lb. 

As  to  the  jurisdiction  of  au  Assistant  Barrister 
to  try  an  indictment  for  perjury  committed  before 
himself,  at  the  civil  side  of  bis  court,  the  form  of 
said  indictment,  and  his  right  to  award  the  expenses 
of  the  prosecution,  see  Reg.  v.  Lawler.  3  I.  C.  L. 
R.  507  5  s.  c  5  Ir.  Jur.  340,  Crim,  A  p. 

A  was  indicted  for  uttering  certain  promissory 
notes  with  intent  to  defraud.  The  prisoner  had 
been  pressed  for  security  by  a  firm  to  whom  be  wa« 
indebted,  and  undertook  to  obtain  for  their  agent 
B  the  notes  of  his  mother-in-law,  C  W,  whose 
Christian  name  B  did  not  know.  A  subsequently 
gave  to  B  two  notes,  signed  by  himself  and  by  his 
wife  by  the  name  of  A  W.  (which  had  been  her 
maiden  name,)  intimating  to  B  that  the  signature 
«  A  W  was  that  of  his  mother-in -law.  It  subse- 
quently appeared  that  neither  A  nor  bis  wife  had 
been  authorized  by  C  W  to  sign  the  note  on  her 
behalf.  A  having  been  convicted  of  the  above  of- 
fence. Held,  that  the  conviction  was  right.  Reg. 
v.  Mahony,  7  In  Jur.  33,  Crim.  Ap. 


CROWN. 

The  Crown  is  not  bound  by  the  Bankers'  Acts, 
(33  Geo.  2,  c  14,  [Ir.]  and  40  Geo.  3,  c  22,  [Ir.]) 
and  there  is  no  distinction  in  this  respect  between  a 
Crown  debt  proper  and  one  upon  foot  of  a  receiver's 
recognizance,  which  is  executed  for  the  benefit  of 
the  subject,  and  is  in  reality  a  security  between  pri- 
vate parties.  Reg.  v.  Guinness,  3  Ir.  Chan.  if. 
211,  C. 

— ♦ — 
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CROWN  PRACTICE. 

In  a  prosecution  by  information  before  juftiees 
mt  the  petty  sessions  of  the  borough  of  L,  for  the 
recovery  of  penalties  for  an  alleged  breach  of  the 
excise  lavs,  the  magistrates  dismissed  the  complaint, 
and  an  appeal  was  taken  on  the  part  of  the  Crown 
against  the  adjudicatiot),  pursuant  to  7  &  8  Geo.  4, 
c  52»  ss.  82, 8a  The  Recorder  of  L,  before  whom 
the  appeal  came  on  for  hearing,  refused  to  enter- 
tain it  oir  aocoant  of  an  assumed  informality  in  the 
service  of  notice  upon  the  Clerk  of  the  Peace  for 
the  meeting  of  the  boropgh.  A  writ  of  certiorari 
having  been  sued  out  by  the  Crown,  upon  the  fiat 
oCthe  Attorney-General,  to  return  the  proceedings 
viththe  view  to  quash  the  adjudication  of  the  Re- 
corder and  to  make  an  order  to  enter  continuances 
and  hear  the  appeal,  it  did  not,  upon  the  face  of 
the  depositions  as  returned  to  the  court,  appear  that 
ac^  proof  had  been  given  or  offered  that  notice  of 
the  appeal  had  been  given  to  the  defendant  six  days 
previous  to  the  day  of  holding  the  quarter  sessions. 
He1d»  that  although  the  appeal  had  been  rejected 
by  the  Recorder  upon  a  different  ground,  the  want 
of  proof  of  service  of  such  a  notice,  or  of  an  aver- 
ment that  such  evidence  had  been  tendered,  was  a 
fatal  defect  in  the  record  before  the  court,  and  pre- 
vented the  propriety  of  the  rejection  of  the  appeal 
from  being  called  in  question*  JReg,  v«  Thompson^ 
7  Ir.  Jur.  124,  Q.  B. 

Held  also,  that  it  is  the  practice  of  the  court  in 
such  cases  as  the  foregoing,  where  the  adjudication 
below  has  been  quashed  on  the  return  to  a  cet' 
tioTorit  to  make  an  order  upon  the  justices  to  enter 
continuances  and  proceed  to  hear  the  complaint, 
without  a  writ  of  tnaruiamus  being  required,     lb. 

The  Crown  has  a  right,  in  the  exercise  of  its  dis- 
cretion, to  change  the  venae  it  may  have  selected 
without  any  affidavit.  Reg.  v.  KeUu^  7  Ir.  Jur. 
361,  E. 

A  certiorari  lies  to  remove  an  order  made  by  a 
Justice  of  the  Peace  under  the  Petty  Sessions  Act, 
where  the  order  was  made  without  jurisdiction. 
jR^.  V.  Campbell,  3  I.  C.  L.  R.  586,  Q.  B. 

All  orders  made  under  this  Act  should  be  signed 
by  the  Justice,  and  should  show  on  the  face  of  them 
that  he  had  jurisdiction  to  make  the  order.     lb. 

With  respect  to  the  practice  as  to  writs  of  cer- 
iiorari  to  return  the  charge,  information,  and  re- 
cognizance  on  the  application  of  a  person  arrested 
and  bound  over  to  keep  the  peace,  and  the  affidavits 
upon  which  the  same  have  been  grounded,  and  the 
entitling  of  the  proceedings,  see  Re^.  v.  O'Brennan, 
3  1.  C.  L.  R.  589 ;  8.  c.  6  Ir.  Jur.  211,  Q.  B, 

With  respect  to  the  right  to  inquire  into  the  va- 
lidity of  an  election  of  Poor  Law  Guardians,  by 
Suo  warranto^  having  been  ousted  by  6  &  7  Vic.  c. 
2,  8.  23,  see  Reg.  v.  Austin,  3  1.  C.  L.  R.  441 ; 
s.  c.  6  Ir.  Jur.  2,  Q.  B. 


CUSTODY,  See  Iwsolvbwt  Couet. 


CUSTOM. 
To  an  action  of  trespass  for  breaking  and  enter- 
ing plaintiff's  close,  and  carrying  away  the  soil 


therefrom,  the  defendants  pleaded  .with  regard  to 
breaking  and  entering,  &0n  so  much  of  the  lands  as 
lay  between  high  and  low  water  mark,  that  the 
lands  were  the  soil  and  freehold  of  the  Queen,  and 
not  of  the  plaintiff;  that  the  defendants  were  the 
oecupiers  of  land  in  the  bocough  of  C,  inthe«;uunly 
of  C,  and  as  such  occupiers  they  aiid  all  prevbuH 
occupiers,  from  time  to  time,  whereof  the  memory 
of  man  waa  not  to  the  contrary,  had  of  right  used 
to  enjoy  tl»e  power,  liberty,  privilege,  and  easement 
as  often  as  they  pleased,  for  the  purpose  of  taking 
sand  for  manure,  to  enter  into  so  much  of  said  lands 
as  lie  between  high  and  low  water  mark  of  ordinary 
tides,  being  the  soil  and  freehold  of  the  Queen,  and 
to  dig  fur  and  raise  the  soil,  and  carry  same  away 
for  the  purpose  of  manure,  and  that  the  supposed 
trespass  was  committed  in  the  exercise  of  the  sup- 
posed ri^t«  Held,  on  general  demurrer,,  that  tl.e 
plea  was  bad»  inasmuch  as  the  right  contended  for 
was  not  merely  an  easement  but  a  profit  a  prender, 
and  could  only  be  claimed  in  the  lands,  of  another 
by  prescription,  and  not  by  custom,  according  to 
the  principle  established  in  GatewoicCs  catCtiQ  Kep. 
53,  b.)  M'Namara  v.  BigghiS,  1  Ir.  Jur.  39,  Q.B. 
Held  also,  that,  even  assuming  a  distinction  in  this 
respect  between  lands  vested  in  the  Crown,  ;7fo  6o- 
nopubliea^  and  those  of  the  subject,  a  custom  for  the 
inhabitants  of  maritime  districts  to  have  an  exclu- 
sive right  to  the  use  of  the  sea-shore,  would  be  un- 
reasonable,   lb* 


DAMAGES,  See  Attorney.    Contract* 
Vendor  and  Purchaser. 

With  respect  to  the  measure  of  damages  reco- 
verable under  a  covenant  to  pay  ^*  the  full  value  of 
the  interest"  intended  to  be  vested  in  B  by  a  certain 
deed  of  appointment,  in  the  event  of  the  said  deed 
not  taking  effect,  see  CrommeUn  v.  Donegal^  3  L 
C.  L.  R-  434 ;  8-  c,  5  Ir.  Jur.  386,  Q.  B. 


DEBT,  See  respectivs  titlbs. 


DECREE,  See  Civil  Bill.    Practice* 


DEED,  See  Contract.    Marriage 
Settlement.    Priority. 

No  form  of  words  is  necessary  to  constitute  the 
delivery  of  an  instrument  as  an  escrow.  If  the  real 
intention  of  the  parties  be,  that  the  instrument  shall 
not  operate  at  all  except  and  until  a  specified  con- 
dition is  performed,  it  is  an  escrow.  fVood  v.  Knux, 
3  Ir.  Chan.  R.  109,  C. 

Thus^  where  the  renewal  of  a  lease  was  executed 
by  the  lessors  on  the  promise  and  faith  of  imme- 
diate payment  of  the  renewal  ffnes,  and  there  was 
no  attesting  witness  to  the  execution,  Held,  that  the 
renewal  was  delivered  as  an  escrow.    lb. 

The  dividends  of  a  sum  of  bank  stock,  and  an- 
other sum  in  3iper  cent  stock,  were,  by  a  deed 
made  between  JE  S  and  several  of  his  creditors, 
assigned  to  a  trustee  in  trust  to  pay  the  dividends 
of  the  bank  stock  to  E  S  for  his  maintenance  and 
support  until  he  should  become  a  bankrupt  or  iii- 
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solvent,  or  assign  the  same,  or  until  any  creditor  of 
his  should  do  any  act  or  acts  for  the  purpose  of 
having  the  same  applied  in  or  towards  payment  of 
his  individual  debt  and  no  longer ;  and  as  to  the 
residue  of  the  stock,  and  as  to  the  said  dividends, 
from  and  after  the  time  when  £  S  should  become 
bankrupt  or  insolvent,  or  assign  the  same,  or  from 
and  after  the  time  when  any  creditor  of  his  should 
))roceed  to  attach  the  same  for  payment  of  his  in- 
dividual debt,  upon  certain  trusts  for  the  benefit  of 
scheduled  creditors,  the  deed  contained  a  proviso 
that  it  might  be  cancelled  or  the  application  of  the 
trust  funds  changed  by  the  consent  of  the  majority 
of  the  scheduled  creditors  and  £  S.  A  creditor  of 
E  S,  who  was  not  a  party  to  the  deed,  and  whose 
judgment  was  prior  to  it,  obtained  a  conditional 
order  to  charge  the  two  sums  of  stock.  E  S  showed 
cause,  relying  on  the  deed.  Held,  that  the  showing 
cause  was  not  a  proceeding  to  attach  the  dividends, 
80  as  to  give  effect  to  the  limitations  over.  Synge 
V.  Synge,  3  Ir.  Chan.  R.  262,  R. 

No  creditor  claiming  under  the  deed  showing 
cause,  the  court  made  the  order  absolute  as  to  the 
dividends  of  the  bank  stock,  but  allowed  the  cause 
as  to  the  d^  per  cent,  stock,  the  deed  being  for  va- 
luable consideration,     lb. 

A  obtained  judgment  in  1850  against  B,  who 
was  the  devisee  for  life  of  certain  annual  proceeds 
and  dividends  of  Bank  Stock  under  a  devise  made 
in  1827.  In  )85d  A  obtained  a  charging  order 
attaching  B's  interest  In  that  property  towards  pay- 
ment of  liis  judgment  debt.  By  deed  of  1827  be- 
tween B,  C  (a  trustee),  and  other  parties  creditors 
of  B,  (ami  holding  securities  prior  to  that  of  A,) 
the  interest  of  B  in  the  above  was  assigned  upon 
trust  for  him  until  he  should  become  bankrupt  or 
insolvent,  or  should  assign,  or  until  some  one  of  his 
creditors  should  do  any  act  for  the  purpose  of  at- 
taching such  interest,  and  upon  the  happening  of 
such  event,  then  to  divide  the  property  among  the 
creditors  named  in  the  schedule,  and  parties  to  the 
deed.  Held,  that  such  limitatiou  was  void.  Synge 
v.  Syngej  7  Ir.  Jur.  270,  C. 

By  a  deed  of  assignment  made  in  1833  between 
A  of  the  first  part,  his  sons,  B,  C,  D,  and  £,  of  the 
second  part,  and  his  wife  F,  (as  trustee  for  D  and 
£)  of  the  third  part,  after  reciting  a  lease  of  the 
lands  in  question  with  a  covenant  for  perpetual  re- 
newal thereof,  as  being  in  the  possession  of  A,  and 
also  that  A  being  desirous  of  making  provision  for 
his  sons  B,  C,  D,  and  E,  had  agreed  to  convey  his 
interest  in  the  lease  to  them,  it  was  witnessed,  that 
in  consideration  of  10s.  and  other  considerations 
therein  mentioned,  the  said  A  did  grant  "  uuio  the 
said  B,  C,  D,  and  £  the  said  lands,*'  &c.,  (setting 
out  one-fourth  as  the  portion  of  each,)  "to  have 
and  to  hold  the  said  lands,  &c,  unto  the  said  B,  C, 
D,  and  E,  as  follows :  that  is  to  say,  to  the  said  B 
his  one-fourth  of  the  said  premises  as  herein-before 
described,  from  the  date  hereof,  for  and  during  the 
term  of  his  natural  life,  and  from  the  day  of  the 
death  of  the  said  B,  if  he  shall  leave  lawful  issue 
him  surviving,  then  to  such  of  them  as  he  shall  by 
deed  or  will  limit  or  appoint,  but  if  he   shall  die 
w  ithout  issue»  then  said  one-fourth  of  said  premises 
to  be  divided  and  descend  to  the  survivors  or  sur* 


vivor  of  the  said  three  brothers  C,  D,  and  E,  which 
shall  be  then  living.**  Held,  that  the  limitation 
contained  in  the  habendum  was  not  void  for  remote- 
ness.   Ker  V.  Kery  7  Ir.  Jur.  76,  C. 

Held  also,  that  B  having  died  without  issue,  C 
who  survived  B,  D,  and  E,  became  absolutely  en- 
titled to  the  divided  part  of  B  in  the  premises  as- 
signed by  the  above  deed.    lb. 


DEFAMATION,  See  Pleadino. 

In  defence  to  an  action  for  oral  slander  the  de- 
fendant, in  pleading  that  the  words  complained  of 
were  privileged,  must  state  not  only  that  on  the 
occasion  they  were  spoken  they  were  used  for  a 
privileged  purpose,  but  also  show  that  at  the  time 
the  words  were  spoken  and  published  he  believed 
them  to  be  true,  and  spoke  and  published  thena 
bofia^de  and  honestly,  and  upon  a  lawful  occasion^ 
and  he  must  likewise  expressly  negative  the  exist- 
ence of  malice  at  the  time  of  speaking  the  worda, 
and  show  that  it  was  his  interest  or  duty  to  make 
the  communication.  Praeger  v.  Shaw,  7  Ir.  Jar. 
115,  E. 

In  an  action  for  oral  slander,  where  the  words 
alleged  to  have  been  spoken  concerning  the  plain- 
tiff in  his  profession  of  surgeon,  amounted  to  a 
positive  charge  of  drunken,  disorderly  conduct  at 
D  during  a  former  period  of  his  professional  life, 
the  defendant  pleaded,  in  substance,  that  he  wto 
chairman  of  a  board  of  guardians  of  which  the  de^ 
fendant  was  medical  officer,  and  took  part  offidally 
in  a  certain  conversation  relative  to  the  plaintiff^ 
fitness  for  his  office,  that  in  the  course  of  such  con- 
versation former  charges  against  the  plaintifi^  <^ 
intemperance  were  discussed,  and  that  the  defend- 
ant then  stated  that  ho  had  been  informed  that  the 
plaintifiT  had  been  previously  addicted  to  or  charged 
with  intemperate  habits  at  D,  which  statement  the 
plaintifi*  believed  it  to  be  his  duty,  as  chairman  o€ 
the  board  of  guardians,  to  make,  and  which  he  be- 
lieved to  be  true  in  substance  and  in  fact,  aud  was 
the  same  as  the  slander  complained  of  in  the  sum- 
mons and  plaint.  Held,  to  be  a  bad  plea,  because 
it  should  have  shown  the  speaking  of  the  words  to 
have  been  upon  a  justifiable  occasion.  Castis  v. 
Sandfordy  7  Ir.  Jur.  164,  Q.  B. 

Semble,  that  a  plea  that  the  words  were  spoken 
without  malice,  and  in  the  exercise  of  defendant's 
office  of  chairman  of  the  board  of  guardians,  and» 
being  so  spoken,  that  was  a  privileged  communica- 
tion, is  bad  for  not  showing  the  lawfulness  of  the 
occasion  itself.    lb. 

Alleged  slanderous  words  must  be  shown  to  have 
been  spoken  of  the  plaintifiT  in  his  trade.  Sayers 
V.  Buckley  7  Ir.  Jur.  257,  C.  P. 

To  say  of  a  person  that  <^  he  is  a  rogue,**  or  that 
<'  he  is  a  thief,''  is  not,  per  se,  actionable,  unless  the 
words  t>e  spoken  in  connection  with  other  slander- 
ous expressions,  or  connected  with  some  facts  or 
circumstances,  and  special  damage  must  be  aver- 
red,   lb. 


DEFENCE,  See  Pi^eadino.    Pbacxice. 
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DEMURRER,  Sse  Pleading. 

♦ 

DEVISE,  S9e  Will. 

DISCONTINUANCE,  Ste  Peacticb. 

— ♦ — 

DISMISSED  SUIT,  See  Practice. 

— ♦ — 

DISTRESS,  See  Pooe  Law. 

Where  the  amount  produced  at  the  sale  of  goods 
distrained  for  rent  is  but  slightly  in  excess  of  the 
rent  due,  it  is  not  an  excessive  distress,  and  no  ac- 
tion will  lie.  Fiizgerald  r.  Lon^ifieldy  7  Ir.  Jur. 
21,  C.P. 

A  demised  to  B  a  term  for  Itres  still  in  being  at 
the  time  of  action  brought.  B  subdeaaised  to  C  for 
a  life  still  in  being  one  undirided  moiety  <^the  lands, 
reserring  a  rent  which  considerably  exceeded  the 
head  rent.  B  afterwards  by  his  will,  reciting  that 
under  the  sub-lease  he  had  a  profit  rent  of  £77  12s., 
late  currency,  derised  £17  a-year,  like  currency,  of 
said  profit  rent  to  £,  his  daughter.  E  and  her  hus- 
band subsequently  distrained  C,  who  had  become 
the  assignee  of  the  demised  premises,  for  an  arrear 
of  the  portion  of  rent  so  devised.  C  having  reple* 
vied,  sued  £  and  F,  who  pleaded  the  foregoiog  facts 
by  way  of  avowry.  Held,  on  general  demurrer, 
that  £  and  F  were  entitled  to  distrain  upon  the 
lands  in  question,  inasmuch  as  E  by  the  devise  be- 
came seized  pro  tanio  of  a  portion  of  the  reversion 
expectant  on  the  lease  to  C,  for  the  rent  incident  to 
whidi  they  might  separately  distrain,  and  that  the 
fact  of  the  tenancy  in  common  created  by  the  demise 
by  B  to  C  of  an  undivided  moiety  of  the  premises 
did  not  oust  the  right  of  distress.  Brennan  v.  Floods 
7  Ir.  Jur.  82,  Q.  B. 

The  above  avowry  was  pleaded  generally,  with- 
out averring  that  the  requisitions  of  9  &  10  Vic  c 
Illy  8.  10^  had  been  complied  with*  Held,  that 
such  an  allegation  was  unnecessary,  and  that  it  lay 
upon  the  plaintiff  to  rely  upon  any  noncompliance 
with  that  statute  by  way  of  replication,    lb* 

♦ 
DIVORCE. 

A  marriage  celebrated  in  England  between  a  na- 
tive and  domiciled  Scotchman  and  an  Irishwoman 
may  be  dissolved  by  a  decree  for  a  divorce  pro- 
nounced by  the  Court  of  Session  in  Scotland.  Ma- 
ghee  V.  M'Alietei',  3  Ir.  Ch.  R.  604,  C. 
— ♦ — 
DOCUMENTS  (PRODUCTION  OF.) 

An  affidavit,  detailing  such  facts  as  would  sustain 
a  bill  of  discovery  prior  to  the  passing  of  14  &  15 
Vic.  c.  99,  will  entitle  the  applicant  to  inspect  the 
documents  referred  to  in  the  affidavit.  M'  Cay  v. 
MagUly  3  Ir.  C.  L.  R.  83,  Q.  B. 

The  inspection  of  a  document  will  not  be  granted 
to  a  plaintiff,  on  the  plea  that  it  contains  a  particu- 
lar clause  in  support  of  his  case,  where  the  exist- 
ence of  such  clause  is  directly  denied  by  the  defen- 
dant. Frewen  v.  The  Incorporated  Sociefyy  3  Ir. 
C.  L.  R.  118,  Consol.  Cham. 


In  an  action  u)>on  a  guarantee  the  defendant  ap- 
plied to  the  court  that  he  should  be  furnished  with 
a  copy  of  the  document  by  the  plaintiff,  stating  in 
his  affidavit  that  he  had  no  copy  of  the  guarantee  in 
his  possession,  and  that  he  was  advised  and  believed 
that  the  production  of  the  instrument  might  be  ma- 
terial to  his  defence.  The  court  granted  the  nto* 
tion,  although  it  appeared  that  tlie  instrument  h»d 
been  prepared  by,  and  was  in  the  handwriting  of  the 
defendant,  who  was  a  solicitor.  Lttacombe  v.  Mar* 
tin,  7  Ir.  Jur.  24;  E. 

A  cause  petition  was  fileda.  praying  the  sale  of 
certain  lands  for  payment  of  a  judgment.  One  of 
the  respondents,  in  her  affidavit  filed  by  way  of  an- 
swer, admitted  that  part  of  the  lands  were  conveyed 
to  her  by  a  deed  of  the  25th  of  May,  1853,  which 
was  in  her  possession  ;  that  by  an  account  stated 
and  settled,  dated  the  28th  of  June,  1853,  to  which 
respondent  refers,  it  was  found  that  X3609  1 2s.  6d. 
was  due  to  her ;  and  that,  by  a  deed  of  the  same 
date,  the  other  lands  were  mortgaged  to  her  for  the 
amount,  but  did  not  state  that  the  deed  was  in  her 
possession,  nor  refer  to  it.  On  a  motion  by  the 
petitioner  for  the  in8|>ection  of  these  documents,  it 
was  held,  that  the  respondent  had  so  referred  to  the 
account  stated,  that  she  was  bound  to  produce  it, 
but  that  she  was  not  bound  to  produce  the  mortgage 
deed.     Staunton  v.  Donnghoe,  7  Ir.  Jur.  37,  R. 

The  court  will  grant  an  application  for  the  in- 
spection of  documents,  «.  g.  bills  of  exchange,  but 
timely  notice  must  be  given  to  the  party  in  custody 
of  them,  to  enable  him  to  permit  the  inspection  at 
a  convenient  time.  Nerwich  v.  Gregory,  1  Ir.  Jur. 
152,  E. 

The  court  will  compel  a  plaintiff  to  furnish  the 
defendant  with  a  copy  of  a  copy  of  a  document, 
where  no  other  means  of  procuring  either  the  ori- 
ginal or  the  copy  exist.  Lynch  v.  Creagh,  7  Ir. 
Jur.  288,  C.  P. 

The  court  will  order  copies  of  a  bond  and  war- 
rant of  attorney  for  confessing  judgment  thereon, 
to  be  furnished  although  it  appear,  from  a)^licant's 
affidavit,  that  execution  has  been  had  thereon,  and 
that  there  is  no  longer  a  cause  in  court.  It  is  no 
ground  for  refusing  such  an  a|>plication  that  the 
party  applying  does  not  clearly  show  the  previous 
written  notice  of  demand  for  the  copy  sought  to 
have  come  from  himself.  Edgar  v.  Houston^  7  ir. 
Jur.  362,  £. 


DRAINAGE  ACTS,  See  Commissionebs 
OF  Drainaoc. 


EASEMENT,  See  Costom,  Pueskntmemv 
A  right  of  way  of  necessity,  to  land  surrounded 
by  other  lands,  is  created,  as  well  in  the  case  where 
the  grantor  grants  the  reversion  expectant  on  tlte 
determination  of  outstanding  leases  in  the  surround- 
ing  lands,  himself  retaining  a  similar  reversion  in 
the  land  surrounded,  as  where  the  grantor,  being 
in  actual  possession,  grants  the  surrounding  lands 
themselves,  retaining  the  lands  surrounded;  al- 
though at  the  time  of  such  grant  tlie  tenant  of  the 
land  surrounded  has  another  way  of  access  thereto, 
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to  oontinne  during  his  lease.    Nugent  v.  Cooper^  7 
Ir.  Jw.  112,  C.  P. 

In  an  action  against  a  railway  company  for  divert* 
ingithe  water  from  plaintiff's  well  kunk  in  1835,  by 
reason  of  boring  a  tunnel  or  shaft  in  adjacent  land, 
it  appeared  that  the  tunnel  was  constructed  within 
the  lines  of  deviation  marked  on  the  company's  maps 
and  pinns — but  60  feet  from  the  medium  Jilum  viof ; 
and  that  no  part  of  the  railway  or  tunnel  passed 
through  the  plaintiff's  premises.  Held,  without  de« 
termining  how  far  the  tunnel  might  have  been  ille- 
gally constructed,  in  case  it  had  been  made  through 
the  lands  of  strangers,  that  it  sufficiently  appeared 
that  the  tunnel  was  made  by  the  company  in  the 
exercise  of  their  rights  of  ownership  over  their  own 
soil,  and  hence  that  according  to  th^  doctrine  esta- 
blished by  Acion  v.  BiundeU,  (12  M.  &  W.  324,) 
no  action  could  lie  for  the  diversion  of  an  under* 
ground  water  course,  as  the  plaintiff  could  have  no 
right  of  property  in  the  same.  Galley  v.  The  Gt. 
Southern  and  Western  Railway  Co^  7  Ir.  .Jur. 
222,  Q.  B. 


ECCLESIASTICAL  LAW,  See  Benefice. 

The  vicars  eboral  of  the  cathedral  church  of  L 
are  a  spiritual  corporation  consisting  of  five  mem* 
bers,  who  have  been  from  time  immemorial,  with 
one  single  exception,  clerks  in  holy  orders.  The 
corporation  provides  for  the  reading  of  prayers  in 
the  cathedral,  which  is  also  the  parish  church  of  L, 
and  are  also  charged  with  the  performance  of  paro- 
chial duties  in  said  parish.  They  have  been  accus- 
tomed, for  this  purpose,  to  employ  as  stipendiary 
curate  either  a  stranger  or  a  member  of  their  own 
body,  whose  stipend  as  curate  is  in  addition  to  his 
share  of  the  revenues  which  the  body  receive,  they 
being  seized  of  the  vicarial  tithes  of  the  parish  of  L 
and  also  burial  fees.  A,  one  of  the  said  vicars  cho- 
ral having  accepted  a  benefice  with  cure  of  souls,  a 
successor  was  appointed  to  him  upou  the  ground 
that  under  the  Pluralities  Act,  (13  &  14  Vic  c.  98,) 
he  had  vacated  the  vicjtr  choralship.  Held,  that 
although  the  vicars  clioral  as  a  body  corporate  were 
charged  with  the  cure  of  souls,  the  individual  mem- 
bers were  not  the  holders  of  benefices  with  cure  of 
souls  within  the  meaning  of  the  Act,  and  that  A 
was  accordingly  entitled  to  retain  his  post  of  vicar 
choial.    Shaw  v.  Woods,  7  Ir.  Jur.  365,  Q.  B, 


EJECTMENT,  See  Costs.    Judgment. 

On  the  title,"] — As  to  the  presumption  of  the  time 
of  the  death  of  the  last  cestui  que  vie  being  a  ques- 
tion for  the  jury,  and  not  matter  of  discretion,  see 
Aeebilt  v.  M'Manus,  3  I.  C.  L.  R.  600  5  s.  c,  6  Ir. 
Jur.  163,  Q.  B. 

In  an  ejectment,  where  the  defence  was,  that  the 
plaintiff  was  barred  by  the  Statute  of  Limitations, 
the  court  allowed  the  parties  to  depart  from  the 
Form  of  issue  given  by  the  Common  Law  Proce- 
dure Act,  in  order  to  enable  the  plaintiff,  if  suc- 
cessful, to  recover  mesne  rates,  from  a  date  ante- 
rior to  the  commencement  of  the  action,  and  to 
etmble  the  defendant  to  raise  the  question  as  to 
whether  the  plaintiff  was  barred  by  the  statute  at 


the  commencement  of  the  action.    Blake  ▼•  Jfon* 
Rton,  7  Ir.  Jur.  12,  Consol.  Cham. 

I  For  non-pavment  qfretiU'] — As  to  the  accrual  of 
a  new  right  of  entry  with  each  successive  ^e  of 
rent— see  Spratt  v.  Sherlock^  3  Ir.  C.  L.  R.  69  ; 
8.  c,  5  Ir.  Jur.  146,  Q.  B. 

As  to  the  ascertainment  by  the  jury  of  the  amount 
of  rent  due — i6. 

Certain  premises  had  been  demised  by  lease  to 
the  defendant  for  building  purposes,  and  at  the 
time  of  the  execution  of  the  lease  there  existed  a 
public  passage  through  the  lands  so  demised  un- 
known to  the  lessee.  The  latter  proceeded  to  build 
upon  this  public  passage  (having  been  informed  by 
the  landlord's  agent  that  he  might  do  so,)  but  the 
county  surveyor  interposed,  and  obtained  and  exe- 
cuted an  order  made  by  the  Justices  of  the  Peace» 
to  remove  the  erections  made  by  the  defendant,  and 
to  preserve  the  passage  open  for  the  use  of  the  pub- 
lic. An  action  of  ejectment  for  non*payment  of 
rent  having  been  brought  by  the  plaintiff  to  recover 
possession  of  the  demised  premises,  and  it  being 
contended,  on  behalf  of  the  defendant,  that  the  000- 
didon  of  re-entry  for  non-payment  of  the  rent  re- 
served had  been  defeated  by  eviction  of  a  portion 
of  the  demised  premises  by  title  paramount;  Held, 
that  the  occupation  of  this  portion  of  the  demised 
premises  by  the  county  surveyor  amounted  merely 
to  the  assertion  of  a  right  of  easement  on  behalf  of 
the  public,  and  did  not  constitute  an  eviction  of  any 
part  of  the  premises  by  title  paramount.  Herbert 
V.  Kennany  7  Ir.  Jur.  43,  Ex. 

Where  a  public  road  is  closed  up  by  presentment, 
the  possession  of  the  soil  reverts  to  the  owner  of 
the  land,  discharged  of  the  easement,  and  no  pro- 
ceedings at  law  are  necessary  for  the  purpose  of 
revesting  the  right.    lb. 

A  defence  that  the  defendant  or  any  other  per- 
son does  not  hold  under  the  plaintiff  is  a  good  de- 
fence.   Figgis  V.  Hickey,  7  Ir.  Jur.  160,  C.  P. 

In  an  action  of  ejectment  for  non-payment  of 
rent,  brought  under  the  new  forms  of  pleading  pre- 
scribed by  16  &  17  Vic.  c.  1 13,  it  appeared  at  the 
trial  that  the  lease  which  bore  date  the  24th  May» 
1853,  was,  as  well  as  the  counterpart,  executed  by 
the  lessee,  who  thereon  went  into  possession  about 
that  time,  and  by  two  of  the  grantees  shortly  after- 
wards, but  not  by  the  remaining  two  until  the  25th 
July,  1 854.  No  rent  was  ever  paid  under  that  leasee 
and  the  rent  alleged  to.be  due  was  for  one  year  and 
a  half,  ending  the  29th  September,  1854^  the  gale 
day  next  before  the  bringing  of  the  action.  The 
issues  of  Nisi  Prius  were,  whether  the  defendant 
held  under  the  lease  stated  in  the  summons  and 
plaint,  and  whether  the  alleged  rent  was  due.  Held, 
that  under  these  issues  the  defendant  was  not  enti- 
tled to  rely  upon  the  fact,  quantum  vaUat^  that  since 
the  actual  completion  of  the  lease,  only  one  half 
year's  rent  accrued  due.  Croflon  v,  Sholdice,  7  Ir. 
Jur.  273,  Q.  B. 

Quaere,  whether  that  would  have  amounted  to  a 
defence  to  this  action,  if  it  were  open  on  the  plead- 
ings,   lb. 

Semble,  per  Moore,  J.,  that  the  counterpart  ex- 
ecuted by  the  lessee,  although  not  per  se  a  demise, 
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oonlained  asoffictent  miQute  or  article  so  as  to 
bring  the  case  withiD  the  operatloo  of  the  l^ect- 
ment  Statutes.    Jh. 

Practice  in  action  of^ — See  Practice. 


ELECTION,  See  Will. 

By  marriage  articles  the  property  of  the  wife 
was  limited  to  the  husband  and  ^ife  for  their  lives 
and  the  life  of  the  sorvivor  of  them,  with  remain* 
der,  subject  to  a  term  to  secure  portions  of  £1,000 
for  younger  children  of  the  marriage,  to  the  first 
and  other  sons  of  the  marriage  in  tail,  and  White- 
acre,  the  property  of  the  husband,  was  settled  upon 
the  husband  and  wife  and  the  survivor  of  them,  for 
their  lives,  with  power  for  the  survivor  to  appoint 
Whiteacre  to  any  one  or  more  of  the  children  of 
the  marriage;  and  in  default  of  appointment, 
equally  between  them.  The  wife  died  first,  leav. 
ing  a  son  and  a  daughter.  The  husband  by  his 
will  devised  and  appointed  Blackacre  to  the  son, 
and  demised,  limited,  and  appointed  Whiteacre  to 
the  daughter  for  her  life,  with  remainder  to  the 
son,  in  case  be  should  survive  her,  and  declared  it 
to  be  his  intention  that  <<  the  bequest  to  her  should 
be  taken  as  and  for  any  sum  or  claim  she  might 
have  under  or  by  virtue  of  her  marriage  settlement, 
or  any  other  deed  executed  by  him.*'  Held,  that  the 
daughter  was  bound  to  elect  between  the  £1,000 
portion  and  the  benefit  given  her  by  the  will. 
Fearon  v.  Fearon,  8  Jr.  Chan.  R.  19,  C. 

There  is  not  any  authority  for  the  proposition 
that  a  case  for  election  can  only  be  raised  where 
the  property  conferred  upon  a  person  in  lieu  of 
that  to  which  he  would  otherwise  be  entitled  must 
be  the  absolute  property  of  the  giver;  an  appoint- 
ment under  a  power  vested  in  him  is  sufficient  to 
compel  the  appointee  to  elect.    lb. 

A  testator  having  under  his  marriage  settlement 
power  to  appoint  £1,500  among  his  children  (which 
was,  in  default  of  appointment,  to  be  divided  among 
them  equally),  and  having  only  two  sons,  H  and 
Wy  appointed  to  his  son  H  £1,  and  to  his  son  W 
£1,  and  as  to  the  residue,  appointed  the  same  to 
W,  adding,  « I  request  him  to  have  the  same  in- 
vested  on  mortgage,  or  on  the  purchase  of  lands, 
and  settled  on  himself  for  life,  with  remainder  to 
his  child  or  children  as  he  may  appoint,  with  re- 
mainder to  such  child  or  children  of  my  son  H  as 
he  may  appoint,  with  remainder  to  my  own  right 
heirs.**  Held,  that  W  was  bound  to  elect  between 
his  rights  under  the  settlement,  and  those  under  the 
will    Moriarty  v.  Martin,  3  Ir.  Chan.  R.  26,  C. 

W  having  during  his  lifetime  done  acts  which 
were  held  to  amount  to  an  election  to  take  under 
the  will,  and  having  died  without  children  ;  Held, 
that  the  precatory  words  contained  in  the  will  con- 
stituted a  valid  trust  in  favour  of  the  children  of 
H,  although  they  were  not  objects  of  the  power 
contained  in  the  settlement,    lb. 

A  testator  by  his  will  bequeathed  annuities  to 
each  of  his  daughters,  severally  with  power  of  ap- 
pointment to  their  children,  and  in  case  they  should 
die  without  leaving  issue,  then  the  annuity  of  the 
daughter  so  dying  to  go  to  his  sons,  to  be  equally 


divided  between  them  ;  but  in  case  of  either  of  his 
sons  dying  before  such  event,  then  his  proportion 
in  such  annuity  to  go  to  such  issue  as  he  should 
leave ;  and  if  any  of  his  sons  should  die  without  is* 
sue,  then  to  his  other  sons,  except  he  or  they  should 
leave  a  widow  or  widows,  and,  if  so,  to  such  widow 
or  widows  during  her  or  their  lives ;  and  after  to 
his  sons  or  the  issue  of  such  sons  as  may  have  died. 
He  then  devised  his  freehold  and  leasehold  property 
to  his  four  sons.  A,  B,  C,  and  DJn  the  following  pro- 
portions; to  A  one>third,  to  B  one-third,  and  the  re- 
maining one-third  to  be  divided  between  C  and  D, 
afler  payment  of  the  annuities,  providing  that  in  ten 
years  after  his  death  his  <<  income"  should  be  equally 
divided  between  his  four  sons,  after  payment  of  the 
annuities,  with  the  following  provision :  ^  Having 
left  to  my  eldest  son,  D,  one-fourth  of  my  income 
to  take  place  in  ten  years  after  my  death,  it  is  my 
will  that  then  be  shall  have  his  choice  either  to  take 
the  one-fourth  of  the  income  as  mentioned  above, 
or  to  take  instead  of  one-fourth  of  the  income  the 
house  and  demesnes  of  X  and  Y,  subject  to  the 
marriage  settlement  of  the  said  D,  and  subject  also 
to  a  sum  of  £500,  and  interest  at  6  per  cent,  on 
said  sum  of  £500 ;"  and  after  a  bequest  of  his  fur- 
niture, &C.,  <*  1  appoint  my  executors  residuary  le« 
gatees  in  trust  first  with  the  produce  of  such  pro- 
perty to  pay  each  of  my  daughters  ^naming  them) 
£5  each,  and  such  further  sum  as  shall  be  necea- 
sary  for  their  maintenance  until  the  first  payment 
of  annuity  shall  be  made  to  them."  He  then  named 
his  sons,  D  and  C,  and  his  son-in-law,  executors. 
In  the  following  year  he  added  a  codicil,  naming 
his  son,  C,  as  executor  in  place  of  D,  with  the  fol- 
lowing  clause :  *'  And  with  the  view  of  removing 
any  doubts  that  may  exist  as  to  the  continuance  of 
annuities  to  my  daughters  (naming  them),  it  is  my 
will,  and  so  intended  by  me,  that  the  same  respec- 
tively be  only  payable  during  their  respective  lives, 
and  in  the  event  of  their  dying,  leaving  children, 
the  share  of  such  so  dying  to  survive  to  their  chH* 
dren,  and  subject  to  appointment  as  in  my  will 
named."  Held,  that  the  several  annuities  did  not 
become  extinct  upon  the  death  of  each  daughter 
respectively.    SteveUtf  v.  SteveUy,  7  Ir.  Jur.  145,  C. 

Held  also,  that  the  lands  of  X  and  Y,  (D  having 
elected  to  take  them  in  lien  of  his  one-fourth  of  the 
testator's  income^)  were  exonerated  from  the  pay- 
ment of  the  annuities.    lb. 

Held  also,  that  the  residuary  legatees  did  not 
take  a  beneficial  estate  in  the  residue.    lb. 


ELEGIT,  See  Execution. 

— ♦— 

ENROLMENT,  See  Pkacticb. 

♦ 

EQUITABLE  MORTGAGE,  .S;^  Chabouio 

Obdbb.    Moatoagb.    Pbiobitt. 


ERROR,  See  Pbactice. 

♦ 

ESTATE,  See  bbspbctive  titles. 
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[^Ejpecution* 


ESTOPPEL,  Se0  Fine  anb  Recoveby. 
A  writ  of  scire  facias  on  a  recognizance  recited 
the  recognizance,  which  purported  to  be  talien  by 
S»  a  Master  Extraordinary  of  the  court  for  the 
County  of  R.  The  plea  traversed  that  S  was  a 
Master  Extraordinary  for  the  County  of  R.  Held, 
on  demurrer,  that  the  plea  was  bad,  as  the  recital 
of  the  recognizance  estopped  the  defendant  from 
denying  any  of  the  material  facts  appearing  there* 
upon,  though  afterwards  substantively  alleged. 
Reg.  V.  Irwin,  2  Ir.  Chan.  R.  268,  C. 


EVIDENCE,  See  Commissioisers  of  Drain- 
age. Criminal  Law.  Documents  (pbo- 
DDCTioN  op).  Damages.  Ejectment.  In- 
surance. 

An  order  cannot  be  made  in  a  cause  petition 
against  a  minor  without  proofs.  Holmes  v.  Holmes^ 
3  Ir.  Chan.  R.  126,  C. 

An  action  on  the  case  was  brought  by  a  corpo* 
ration,  as  proprietors  of  Government  Stock,  against 
the  Bank  of  Ireland  for  refusing  to -transfer  their 
stock,  and  for  permitting  it  to  be  transferred  with« 
out  their  authority.  This  stock  had  been  transfer- 
red under  forged  process  of  attorney,  purporting 
to  be  under  the  common  seal  of  the  corporation, 
which  their  agent  had  fixed  thereto  without  their 
knowledge  or  consent,  and  for  which  he  had  been 
prosecuted  by  the  corporation,  and  convicted.  The 
Judge  told  the  jury  that  if  they  believed  the  evi- 
dence, the  powers  of  attorney  were  forgeries,  and 
that,  believing  them  to  be  so,  they  were  bound  to 
find  a  verdict  for  the  plaint ifi^  unless  they  should 
be  of  opinion  that  the  use  made  of  the  common 
seal  of  the  corporation,  wliereby  the  defendants 
were  imposed  on  and  defrauded,  was  caused  exclu- 
sively by  the  neglect  or  default  of  the  plaintifi^t ; 
and  that,  in  considering  whether  the  use  so  made 
of  the  common  seal  was  the  exclusive  cause  of  the 
imposition  and  fraud  practised  on  the  defendants, 
they  should  consider  whether  there  was  any  neglect 
or  default  on  the  part  of  the  defendants  in  examin- 
ing the  letters  of  attorney,  or  inquiring  into  their 
■genuineness;  and  if  they  were  of  opinion  that 
there  was  such  neglect  or  default,  and  that  the 
same  in  any  degree  contributed  to  such  imposition 
and  fraud,  they  should  find  for  the  plaintiffs.  The 
plaintiffs  excepted  to  this  charge,  and  required  the 
judge  to  tell  the  jury,  that  the  documents  being 
forgeries,  they  should  find  for  the  plaintiffs,  not- 
withstanding the  allegation  of  default  or  neglect 
by  the  plaintiffs ;  and  also  tp  direct  the  jury,  that 
if  they  believed  on  the  Evidence  that  the  plaintiffs 
did  not  previously  authorize,  and  were  not  privy  to 
the  affixing  ei  the  seal  to  the  powers  of  attorney, 
and  did  not,  by  any  subsequent  act,  adopt  them, 
they  should  find  for  the  plaintifis.  Held,  on  error 
from  the  court  below  allowing  the  exceptions,  that 
the  charge  of  the  judge  was  wrong,  and  that  the 
exceptions  were  properly  allowed,  (Pigot,  C.  B., 
dissentiente,)  Bank  of  Ireland  fin  error)  v.  The 
Trustees  of  Evans'  Charities,  3  I.  C.  L.  R.  280, 
Ex.  Cham. 

As  to  evidence  of  agefi<SJr,  see  Kinahan  v.  Ma- 
!f/n,  3  1.  C.  L.  R.  66d ;  *.  cr.,  6  Ir.  Jur.  76,  Q.  B. 


Where  a  party  is  sued  on  a  contract  nrtade  in  a 
foreign  country,  the  court  will  presume  that  it  is  a 
legal  contract  according  to  the  law  of  that  coon- 
try,  unless  the  contrary  be  proved,  and  the  owis  of 
such  proof  lies  upon  the  party  objecting  to  its  lega- 
lity. Russell  V.  Kitchen,  3  L  C.  L.  R.  613 ;  s.  c 
6  Ir.  Jur.  218,  Q.  B. 

The  defendant  was  sued  for  tithe  rent-charge, 
and  the  writ  of  summons  and  plaint  alleged,  in  the 
terms  of  the  1  &  2  Vic,  c.  109,  thiit  the  defendant 
was  seised  or  possessed  of  an  estate  of  inheritance 
or  one  equivalent  thereto  in  the  lands.  In  order 
to  prove  this  a  former  petition,  presented  in  1839, 
to  recover  tithe  rent  charge  in  respect  of  these 
lands,  was  given  in  evidence,  with  an  order  made 
upon  consent  with  respect  thereto.  Tiie  petition 
contained  an  allegation  similar  to  the  summons  and 
plaint,  relative  to  the  defendant's  interest.  Acts  of 
ownership  and  payment  of  bead-rent  by  the  defei^ 
dant  were  also  proved.  To  rebut  the  effect  of  this 
evidence,  it  was  proved  by  the  defendant  that  in 
1834  he  was  discharged  by  the  Insolvent  Court, 
and  bis  estate  vested  in  the ,  provisional  assignee, 
who  did  not,  however,  interfere.  It  was  contended 
on  the  part  of  the  defendant  that  this  latter  evi- 
dence was  conclusive  to  displace  the  effect  of  the 
evidence  adduced  on  the  part  of  the  plaintifis,  even 
though  that  should  per  se  suffice  to  establish  a 
prima  facie  case.  Held,  (Crampton,  J.,  dissenti' 
ente,)  that  notwithstanding  the  fact  of  payment  of 
bead-rent,  there  was  prima  facie  evidence  of  the 
defendantls  having  been  seised  or  possessed  of  a 
sufficient  estate  to  render  him  liable  in  the  present 
action  ;  and,  secondly,  that  the  effect  of  the  insol- 
vent proceedings  was  not  conclusive  to  show  that 
the  estate  had  passed  from  and  continued  out  of 
the  defendant,  inasmuch  as  it  was  consistent  with 
the  defendant's  evidence  that  the  estate  might  have 
been  re-assigned  to  the  defendant  since  1834.  £c- 
desiastieal  Commissioners  v.  Hohnes,  7  Ir*  Jur.  236, 
Q.B. 

In  an  ejectment  on  the  title,  upon  a  notice  to 
quit,  the  party  who  served  the  notice  had  been  duly 
served  with  a  subpoena,  but  did  not  attend  al  the 
trial  in  obedience  thereto;  Held,  that  under  the 
circumstances  secondary  evidence  pf  the  service  of 
the  notice  by  proof  of  the  indorsement  in  the  band- 
writing  of  the  party  was  inadmissible.  Pollock  v 
Hagerty,  7  Ir.  Jur.  268,  Q.  B^ 

Semble,  that  even  though  actual  collusion  be- 
tween the  notice  server  and  the  defendant  were 
proved,  such  evidence  would  not  have  been  admis- 
sible, and  that  the  rule  of  law  respecting  the  dis- 
pensation with  the  viva  voce  testimony  of  absent 
living  witnesses  applies  only  to  the  case  c^  attest- 
ing witnesses.    lb* 

— ♦ — 
EXCEPTIONS,  See  Bill  of  Exceftions. 


EXECUTION. 

Ca.  Sn.'] — See  Costs.     Misrepresentation* 
Pbactice.    Sheriff. 

Semble,  the  voluntary  discharge  of  a  debtor,  in 
custody  under  a  ca.  to.  issued  on  foot  of  a  judgment, 
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does  not  deprive  the  creditor  of  bis  right  to  issue 
another  executioa  under  35  Geo.  3,  c  30,  (Ir.) 
Bume$  V.  ai^aty,  3  L  C.  L.  R.  1 ;  8.  c.  5  Ir.  Jur. 
65,Q.B. 

Prior  to  the  Common  Law  Procedure  Amend- 
meot  Act,  a  defendant  coald  not  have  been  de- 
tained nnder  a  ca.  $a.  tintil  the  poundage  fees  and 
expenses  of  the  execution  were  paid,  if  he  tendered 
'  the  sum  marked  on  the  writ.  Ckadwickj  in  errovy 
V.  Atkinson,  3  I.  C.  L.  R.  425,  Ex.  Cham. 

Charging  order.'\^See  Practice. 

Elegit."] — Neither  the  suing  out  of  an  elegit,  nor 
the  appointment  of  a  receiver  on  a  judgment  not 
redoclceted  or  revived  as  required  by  the  9  Geo.  4, 
c.  35,  will  render  it  valid  against  a  subsequent  pur- 
chaser for  valuable  consideration.  In  re  Judge,  3 
Ir.  Chan.  R.  152,  P.  C. 

Where  a  judgment  had  been  recovered  prior  to 
the  passing  of  the  3  &  4  Vic.  c.  105,  and  subse- 
quently an  elegit  executed  under  section  19  of  that 
Act,  extending  all  the  lands  of  the  debtor,  and 
where  it  appeared  that  prior  to  the  passing  of  that 
Act,  but  subsequent  to  the  rendition  of  judgment, 
the  judgment  debtor  had  made  leases  of  two  por- 
tions of  the  lands  that  were  subject  to  the  judgment 
debt,  it  was  held  that  the  elegit  creditor  who  had 
brought  his  ejectment  to  recover  all  the  lands,  was 
only  entitled  to  recover  a  moiety  set  out  by  metes 
and  bounds  of  the  leased  lands,  but  the  whole  of 
the  lands  in  the  hands  of  the  tenant  from  year  to 
year.  The  sheriff  is  bound  to  execute  the  writ  of 
elegit  as  it  comes  to  him,  and  the  benefit  of  the  pro- 
viso in  the  latter  part  of  the  19th  section  of  3  &  4 
Vic.  c  105,  only  enures  upon  any  subsequent  pro- 
ceeding by  the  judgment  creditor.  Neilandv,  Smith, 
7  Ir.  Jur.  157.  C.  P. 

Lessee  O'Brien  v.  Bernard,  (6  fr.  L.  R.  1 6,)  coo- 
sidered.    lb, 

Fi.fa,'] — See  Sheriff. 

With  respect  to  the  operation  of  a  suspension 
order,  or  the  withdrawal  of  an  execution,  so  as  to 
give  priority  to  one  subsequently  lodged,  see  Kir- 
tpan,  in  error,  v.  Jennings,  3  I.  C.  L.  K.  48  $  6.  c. 
5  Ir.  Jur.  190,  Ex.  Cham. 

An  attachment  for  £6  17s.  7d.,  payable  under  an 
order  of  the  Court  of  Chancery  was  issued  in  1 837, 
and  was  renewed  in  1848,  but  not  afterwards,  as 
it  could  not  now  be  executed  in  consequence  of  the 
11  &  12  Vic  c  28.  The  oourt  gave  liberty  to  issue 
a  JL  fiu  for  the  amounts  JFenton  v.  Fenton,  7  Ir. 
Jur.  26,  R. 

Habere.'] — See  Practice. 

Levari fadas.] — Judgment  by  default  was  en- 
tered up  on  a  receiver's  recognizance ;  a  levari  is- 
sued against  the  surety,  and  the  sheriff  returned 
goods  on  hands  for  want  of  buyers.  An  injunction 
was  granted  against  the  lewi^ri,  on  payment  of  the 
amount  of  it  into  court.  The  surety  applied  to  set 
aside  the  judgment,  by  d^auh,  and  an  order  was 
made  that  the  judgment  should  stand,  but  that  the 
surety  might  be  at  liberty  to  plead  to  the  scire  fa- 
cias. He  did  plead,  and  a  demurrer  to  the  rejoin- 
der was  allowed,  and  it  was  ordered  that  judgment 
be  entered  up  for  the  plaintiff,  which  was  nccord  • 


ingly  done.  Held  that  the  latter  judgment  was 
irregular,  and  the  first  not  being  a  continuing  judg- 
ment, and  being  determined  by  the  death  of  the 
receiver,  a  levari  could  not  be  sued  out  on  it.  In 
re  Herrick's  Minors,  3  Ir.  Chan.  R.  183,  R. 

Sequestration.] — Upon  an  application  to  obtain 
an  order  to  extend  a  sequestration  to  the  matter  of 
a  pre-existing  judgment,  under  the  16  &  17  Vice. 
113,  s.  136,  order  refused,  it  not  appearing  clearly 
to  the  court  that  the  judgment  creditor  was  in  a 
position  to  issue  execution  at  law.  Baker  v.  Arm- 
strong,  7  Ir.  Jur.  291,  E. 

A  sequestration  having  been  issued  in  1846 
against  a  beneficed  clerk  on  a  judgment,  (recovered 
in  1840,)  and  marked  for  the  principal  sura  and  in- 
terest then  due,  and  interest  having  since  accrued 
due,  and  a  sequestration  having  been  subsequently 
issued  at  the  suit  of  another  creditor,  the  court  de- 
clined to  extend  the  sequestration  pending  to  the 
matter  of  the  sum  due  on  foot  of  the  plaintiff's 
judgment,  but  held  that  the  judgment  should  be 
revived,  previous  to  the  extension,  it  being  more 
than  ten  years  old.  Paton  v.  Carpendale,  1  Jr. 
Jur.  362,  E. 

— ♦ — 
EXECUTOR  AND  ADMINISTRATOR,  See 

Benefice.      Charging  Order.      Landlord 

AND  Tenant.     Suggestion.    Trust. 

The  general  rule  is,  that  though  there  be  a  de- 
cree for  the  administration  of  assets,  a  creditor  of  the 
testator  or  intestate  will  not  be  restrained  by  in- 
junction from  proceeding  at  law  to  make  the  per- 
sonal representative  liable  de  bonis  proprOs,  but 
where  a  legatee  who  has  proved  in  the  Master's 
office  under  the  decree  brings  an  action  at  law 
against  the  executor  for  the  legacy,  the  court  will 
enjoin  him  though  the  judgment  in  the  action  should 
be  de  bonis  prjopriis,  for  the  court  by  its  decree  has 
taken  upon  itself  to  decide  upon  the  question  of 
assets,  without  which  the  plaintiff  at  law  cannot 
recover,  and  will  not  permit  that  questiou  to  be  tried 
at  law.    MohfneusF  v.  Scott,  3  Ir.  Chan.  R.  291,  R. 

To  make  an  executor  liable  at  law  for  a  legacy 
de  bonis  propriis,  there  must  be  an  express  promise 
in  writing,  and  assets  or  some  other  consideration. 
lb. 

Semble,  on  a  plamt  for  a  legacy  against  the 
defendant  as  executor,  and  not  averring  that  the 
defendant  promised  in  writing  to  pay  the  legacy, 
the  judgment  should  be  de  bonis  testataris.    lb* 

An  executor  lent  a  sum  of  >  £4,100  of  his  testa- 
tor's assets  on  the  security  of  a  property  worth  at 
the  time  between  £60,000  and  £70,000,  and  incum- 
bered to  the  amount  of  £27,000.  The  solicitor  for 
the  borrower  was  also  employed  for  the  exeCutor, 
the  lender.  No  opinion  of  counsel  was  taken  on 
the  title,  and  no  searches  were  made,  as  had  been 
done  on  two  occasions  within  seven  years  on  other 
loans.  The  security  having  turned  out  defective  in 
value,  the  executor  was  decreed  to  bring  in  the 
money.     Waring  v.  Waring,  3  Ir.  Chan.  R,  331,  C. 

Judgment  may  be  entered  in  the  name  of  one 
executor  against  the  other,  on  a  warrant  authorizing 
a  judgment  against  both.  Hickey  v.  Musgrace,  3 
I.  C.  L.  R.  446,  Q.  B. 
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[Bouse  of  Lords, 


EXEMPTION,  See  Tithe  Rent  Chabge. 

— ♦ — 

FEE  FARM  GRANT,  See  Renewable 

Leasehold  Conversion  Act. 


FEME  COVERT,  See  Married  Women. 

— ♦— 

FIAT,  See  Mesne  Process. 

— ♦ — 

FIERI  FACIAS,  See  Execution. 

— ♦ — 
FINES,  See  Lease. 
— ♦— 
FINE  AND  RECOVERY. 
In  Hilary  Term,  1806,  A  being,  under  a  settle- 
ment made  in  1769,  tenant  for  life  of  thirteen  de- 
nominations of  land,  with  remainder  to  B  in  tail 
male,  remainder  to  N  in  tail  male,  joined  with  B 
in  suffering  a  recovery ;  and  by  deed  of  the  9lh  of 
March,  1806,  executed  by  B  and  R,  it  was  declared 
that  the  recovery  was  to  be  to  the  use  of  B  and  his 
heirs,  but  that  he  was  forthwith  to  execute  to  R  a 
mortgage  in  fee  of  some  of  the  lands  in  the  recovery, 
to  secure  a  debt  due  from  A  to  R  ;  and  by  a  deed 
of  mortgage  of  the  same  date  A  and  B  conveyed 
(by  lease  and  release)  seven  of  the  thirteen  deno- 
minations to  R  in  fee,  subject  to  redemption,  &c. 
B  died  in  Jan.,  1809,  without  issue,  leaving  N  (the 
next  remainderman  under  the  settlement  of  1769,) 
his  heir-at-law.  A  died  in  1816.  N  having  been 
in  possession  from  the  death  of  A  in  1816,  died  in 
1848,  leaving  the  lessor  of  the  plaintiff,  her  eldest 
son,  who  claimed  all  the  lands  as  heir  in  tail  under 
the  remainder  to  N  in  the  settlement  of  1 769.  In 
1810  N,  by  settlement  on  his  marriage,  after  recit- 
ing (as  if  the  recovery  of  1806  had  been,  in  fact, 
duly  suffered,)  the  declaration  made  by  the  first  deed 
of  the  9th  of  March,  1806,  of  the  uses  of  the  reco- 
very thereby  recited  to  have  been  duly  suffered,  and 
without  any  further  recital  relating  to  the  title,  con  • 
rayed  (by  lease  and  release)  all  the  lands  expressed 
on  the  deed,  declaring  the  uses  of  the  recovery,  in- 
cluding those  in  the  mortgage  to  R,  to  the  use  of 
himself  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male.  N  never  levied  a  fine  nor  suffered  a 
recovery.  The  recovery  of  1806  had,  down  to  the 
passing  of  the  4  &  5  W.  4,  c.  12,  been  invalid  as  to 
some  denominations  in  the  mortgage  to  R,  because, 
though  named  in  the  deed  making  the  tenant  to  the 
prtBcipe,  they  were  not  named  in  the  recovery  itself; 
and  as  to  others  of  the  mortgaged  denominations, 
because  the  tenant  to  the  pracipe  was  not  made  by 
C,  in  whom  the  legal  freehold  was  outsUnding  un- 
der a  deed  of  1799.  Held,  reversing  the  judgment 
of  the  Court  of  Queen's  Bench  (reported  2  I.  C.  L. 
R.  163;  s.  c.  4  Ir.  Jur.  114,  Q.B.)  that  at  the  time 
of  the  passing  of  the  Act  (August,  1834,)  N  was  in 
possession  of  the  lands  <*in  respect  of  an  estate  which 
the  recovery,  if  valid,  would  have  barred  within 
the  meaning  of  those  words  in  the  ninth  section  of 
the  Act,  and,  therefore,  the  above  defects  in  the 
recovery  were  not  cured  by  the  5th  and  6th  sections, 


and  that  the  lessor  of  the  plaintiff  was  entitled  to 
recover  the  lands  in  the  mortgage  to  R.  (Dtssen* 
tientibust  Pigot,  C.  B.,  Pennefather,  B.  and  Moore,  J.) 
Dames  v.  Darcy,  3  Ir.  C.  L.  R.  617,  Ex.  Cham. 

The  court  will  permit  the  commissioners  for  tak- 
ing the  acknowledgment  of  deeds  by  married  wo* 
men,  under  the  4  &  5  W.  4,  c  92,  to  indorse  the 
memorandum  of  acknowledgment  nunc  pro  tunc^ 
when  it  appears  to  have  occurred  through  fatality, 
and  the  deed  is  clearly  identified.  In  re  Mathews 
and  wife,  7  lr.Jnr.33\;C.  P. 
— ♦ — 
FISHERY. 

Where  a  several  fishery  in  a  navigable  river  has 
been  appropriated  by  the  Crown  prior  to  Magna 
Charta,  a  grant  in  letters  patent  to  A  and  his  heirs 
of  all  the  salmon  fishing,  pike,  eel,  and  other  fishings 
of  and  in  the  river  in  question,  enure  to  pass  the 
several  fishery.  Ashworth  v.  Brown,  7  Ir.  Jur. 
315,  Q.  B. 

— ♦— 

FIXTURES,  See  Ban&ropt.    Landlobd  akd 

Tenant.    Poor  Law. 


FOREIGN  LAW,  See  Evidence.    Peomissory 
Note. 


FORFEITURE,  See  Lease. 

—^ — 

FRANCHISE,  See  Registry. 

— ♦— 

FRAUD,  See  Agent.    Trust.     Will. 

— ♦— 

FRAUDULENT  PREFERENCE,    See 

Bankruptcy. 


JfRAUDS,  (STATUTE  OF,)  See  Contract. 

— ♦ — 

FUNDS,  See  Charoino  Order. 

— ♦ — 

GENERAL  ISSUE,  See  Pleading. 

— ♦ — 

GENERAL  ORDERS, iS'se Pleading.  Practice 

» 

GLEBE,  See  Bbneficb. 

— ♦— r 

GRAND  JURY,  See  Presentment. 

■ — ♦ —    ■ 

GRANT,  See  Renewable  Leasehold  Com^ 

version  Act. 


GUARDIAN,  See  Minor.    Practice. 

—^ — 

BABEAS  CORPUS,  See  Insolvent. 

— ♦ — 

HOUSE  OF  LORDS,  See  Costs.    Renewable 

Leasehold  Conversion  Act. 

— ♦ — 
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HUSBAND  AND  WIFE,  *SW  Married 
Woman.    Practice. 

A»  by  marriage  sattlemeDt,  granted  certain  lands 
to  trdsteee,  in  trust  to  pay  his  wife  an  annuity  for 
her  sole  and  separate  use.  A  and  his  wife  always 
lived  together,  and  be  received  the  annuity.  In 
1850  the  wife  applied  to  A  for  her  annuity »  In 
tho  year  1850,  anid  in  the  early  part  of  the  year 
1851,  there  were  judgments  obtained  against  A. 
la  April  and  May,  1851,  the  wife  and  her  brother 
applied  to  the  trustee  to  obtain  payment  of  the 
annuity ;  he  applied  by  his  solicitor  to  A  lor  pay- 
ment of  it,  but  it  was  not  stated  particularly  at 
what  time  this  application  was  made.  A  petition 
^as  presented  for  recovery  of  the  annuity  on  the 
I8th  of  April,  1853,  Held,  that  the  wife  was  enti- 
tled to  the  arrears  of  the  annuity  only  from  the 
18th  of  April,  1852,  being  one  year  from  the  time 
of  filing  the  petition,  the  application  not  appearing 
to  have  been  made  **  bona  Jute.*'  CorbalUf  v.  Grain" 
ger^  7  Ir.  Jur.  265,  R. 

Bequest  of  the  dividends  of  a  fund  ^  to  J  T  and 
S,  his  wife,  and  the  survivor  of  them,  for  the  term 
of  their  natural  lives,"  and  after  their  decease  to  pay 
the  fund  and  all  interest  due  thereon  to  the  children 
of  the  said  J  T  and  S  his  wife,  share  and  share  alike. 
J  T  became  insolvent.  Held,  that  J  T  and  S  his 
wife  bad  been,  prior  to  his  insolvency,  entitled  to 
the  dividends  by  entireties,  and  that  the  wife  was  not 
entitled  to  any  equity  of  a  settlement,  but  only  to 
have  the  fund  kept  in  court  to  secure  her  title  to  the  ! 
dividends  by  survivorship.  The  dividends  in  the  , 
meantime  were  directed  to  be  pi^id  to  the  insolvent's 
assignee.    It  win  v.  Baker,  7  Ir.  Jur.  805,  R. 

The  plaintiff  sued  the  deijendants  jointly  for  a 
year*s  rent  accruing  out  of  premises  in  which  the 
female  defendant  had,  dum  sola^  become  possessed 
for  a  term  of  years  by  me^ne  assignment ;  one  half 
year's  gale  had  accrued  due  before  her  marriage, 
the  other  gale  during  the  coverture.  The  defendants 
demurred  to  the  summons  and  plaint  on  the  ground 
of  misjoinder  of  causes  of  action,  inasmuch  as  the 
husband  should  have  been  sued  alone  for  the  gale 
which  accrued  during  coverture.  Held,  overruling 
the  demurrer,  that  the  husband  and  wife  were  jointly 
liable  for  the  rent  which  accrued  during  coverture, 
and  were,  therefore,  both  properly  defendants  iu  the 
action.  Coppinger  v.  Quirk  and  wi/e,  7  Ir.  Jur. 
331,  C.  P. 


INDEMNITY,  See  Contract. 


INDICTMENT,  See  Criminal  Law. 


INCUMBERED  ESTATES  COURT,  See 
CHARaiNO  Order.    Rrceivrr. 

Practice  as  to  claim  of  purchaser  to  rents  of 
purchased  estate,  as  distinguislied  from  that  of 
Court  of  Chancery,  see  Walcot  v.  Condon^  3  Ir. 
Chan.  R.  431 ;  s.  a,  6  Ir.  Jur.  381,  R. 

As  to  jurisdiction  of  Commissioners,  see  Rut- 
ledge  V.  Hood^  3  1.  C.  L.  R.  447 ;  s.  c^  5  Ir.  Jur. 
59,  E. 

As  to  liability  of  purchaser  for  arrears  of  poor 
rates,  where  estate  was  sold  free  of  incumbrances, 
see  Lalltf  v.  Concannon,  3  I.  C.  L.  R.  557 ;  s.  c,  6 
Ir.  Jur. '26,  Q.  B. 

— ♦ — 


INJUNCTION,    See   Executor    ani>    Adrm- 

N18TRAT0R.     PRACTICE.     RAILWAY  Co.     WriX 

OF  Error. 

As  to  the  principles  which  guide  the  court  to 
grant  or  withhold  an  injunctioDr  after  verdjct  but 
before  the  legal  right  is  determined,  see  Basier  v» 
Combe,  3  Ir.  Chan.  R.  245,  R. 

A  testator,  by  his  will,  devised  certain  lands,  held 
for  life,  in  trust,  that  his  wife  should  reside  upon 
the  lands,  and  be  maintained  out  of  the  proceeds, 
and  that  his  executors  should  divide  the  estate  be- 
tween the  respondent  and  his  brothers.  After  the 
decease  of  the  testator,  the  lease  having  expired,  a 
renewal,  was  granted  to  the  respondent  alone,  who 
was  not  one  of  the  executors,  with  a  proviso  for  the 
maintenance  of  bis  mother  upon  the  lands,  and  the 
family  continued  to  reside  upon  the  premises  as 
under  the  former  lease,  but  no  division  of  the 
property  had  ever  been  made  by  the  executors. 
The  respondent  for  some  time  managed  the  farm, 
and  having  become  paralytic,  his  brother  (one  of 
the  petitioners)  undertook  the  management  of  it  for 
him ;  but  subsequently,  they  having  quarrelled,  the 
respondent  tried  to  remove  his  brother  from  the 
lands,  and  having  brought  an  action  of  ejectment 
on  the  title  against  him,  obtained  judgment  in  tlmt 
suit,  as  also  for  mesne  rates.  A  motion  for  an  in- 
junction to  restrain  the  respondent  from  executing 
the  habere,  or  enforcing  the  judgment  for  mesne 
rates,  until  the  hearing  of  a  cause  petition  betweea 
the  same  parties  praying  that  the  lease  made  to  the 
respondent  might  be  declared  to  be  a  graft  upon- 
the  original  lease,  upon  the  grounds  that  there  had 
been  an  understanding  that  the  former  lease  was 
held  in  trust,  was  refused,  the  respondent  being, 
owner  of  the  entire  legal  estate  in  the  lands,  and  at 
Iciist  of  a  moiety  of  the  beneficial  estate,  and  the 
alleged  trust  not  being  established.  Kiel^  v.  Kielt^ 
7  Ir.  Jur.  269,  C. 


INQUfSITlON,  Sie  Coroner.    CbimiSal 
Law. 


INSOLVENT. 

With  regard  to  the  pro{>er  custody  of  prisoners 
for  contempts  committed  in  the  County  or  Cit^  of 
Dublin,  see  In  re  Dickson,  3  I.  C.  L.  R.  118 ;  &  c, 
5  Ir.  Jur.  245,  Q.  B. 

By  the  57th  section  of  the  3  &  4  Vic,  C;  107,  a 
prisoner  seelLing  to  be  discharged  as  an  insolvent 
shall,  after  the  vesting  order  has  been  made,  deli* 
ver  into  the  Insolvent  Court  a  schedule  containing, 
among  other  things, ''  a  full  and  true  description  of 
all  debts  due  or  growing  due  from  such  prisoner  at 
tho  time  of  making  such  order,  and  of  all  and  every 
person  and  persons  to  whom  such  prisoner  shall  be 
indebted,  or  who,  to  his  knowledge  or  belief,  sliali 
claim  to  be  his  creditors,  together  with  the  nature 
and  amount  of  such  debts  and  claims  respectively. 
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&c.  The  defendant  to  an  action  brought  by  the 
executor  and  executrix  of  J  D,  deceased,  upon  a 
bill  of  exchange  made  bj  the  defendant  to  the  de- 
ceased* pleaded  a  dl»chargQ  under  the  Insolvent 
Act ;  and  in  his  schedule  the  following  item  in  re- 
ference to  the  debt  in  question  appeared :  *'  No* 

19 Jf  D,  solicitor,  Belfast,  executor  of  J  D,  late 

of  Belfast,  cattle-dealer,  deceased.**  It  was  proved 
that  this  person  was  not  the  executor,  but  the 
learned  judge  who  tried  the  case  admitted  evi- 
dence to  show  that  the  defendant  had  used  the 
best  means  in  his  power  to  ascertain  who  the  per- 
sonal represetitatives  of  J  D,  deceased,  were  ;  and 
it  appeared  that  he  had  only  received  hearsay  evi- 
dence that  J  D,  son  of  the  deceased,  was  bis  exe- 
cutor; and  that  although  he  had  employed  an  at- 
torney to  prepare  his  scbedule,  and  was  aware  that 
y9\\\s  were  proved  In  tbe  Prerogative  Court,  be  had 
not  directed  bis  attorney,  or  any  other  person,  to 
search  there  for  the  purpose  of  ascertaining  who 
tbe  personal  representative  of  the  testator  was. 
Held,  under  the  circumstances,  that  the  descrip- 
tion in  the  schedule  was  insufficient.  Dinnen  v. 
Chaincy  (miscalled  Jamest)  7  Ir.  Jur.  28^  E. 

Semble,  it  is  not  sufficient  for  an  insolvent  to  in- 
sert in  his  schedule  merely  the  description  of  a  cre- 
ditor, without  also  adding  his  name ;  although,  in 
the  case  of  negotiable  instruments,  some  allowance 
¥rill  be  made  in  cases  where  it  is  impracticable  for 
the  insolvent  to  ascertain  the^name  of  the  present 
bolder,  provided  the  name  of  the  holder,  last  known 
to  the  insolvent  as  such,  be  correctly  given.     lb, 

'  Where  the  warrant  of  commitment  for  the  re- 
mand of  an  insolvent  debtor,  under  the  3  &  4  Vic. 
c  107,  under  the  hand  of  the  Assistant  Barrister 
for  the  county  where  the  hearing  had  taken  place, 
merely  specified  the  period  of  the  remand  and  the 
name  of  the  detaining  creditor,  but  omitted  to  state 
the  grounds  of  the  remand  or  tbe  offence  by  which 
the  insolvent  had  disentitled  himself  to  the  imme- 
diate benefit  of  the  Act.  Held,  upon  a  return  to  a 
writ  of  habeas  corpuny  to  be  insufficient,  and  that 
the  prisoner  was  entitled  to  be  discharged  from 
custody  accordingly.  In  re  Berry y  7  Ir.  Jur.  164, 
Q.  B. 

In  an  action  for  assault  and  false  imprisonment 
the  defendants,  a  former  execution  creditor  of  the 
plaintiff  and  his  attorney,  pleaded  severally — first, 
a  denial  of  the  wrongful  acts  as  alleged ;  and,  se- 
condly, a  justification  under  an  order  by  the  In- 
solvent Court  for  the  committal  of  the  plaintiff  to 
Richmond  Bridewell  for  the  contempt  of  having 
neglected  to  file  his  schedule,  pursuant  to  8  &  4 
Vic.)  oap«  107.  It  appeareiil  upoa  the  plead- 
ings that  the  plaintiff  had  been  discharged  from 
custody  by  thiB  court  upon  habeas  corpus.  Held, 
OD  demurrer  to  the  latter  plea,  (Lefroy,  C.  Jn  dis- 
sentiente,)  that  the  plea  in  question  was  no  justifi- 
cation,  inasmuch  as,  according  to  the  construction 
of  the  3  &  4  Vic,  c.  107,  ss.  54,  67,  as  settled  in 
JRe  Dickson,  (6  Ir.  Jur.  245,)  the  committal  of  the 
plaintiff  tQ  Richmond  Bridewell  wais  an  excess  of 
the  jurisdiction  of  the  Insolvent  Court,  and  tJie  or- 
der, being  illegal,  afforded  no  justification  to  either 
of  the  defendftfits  for  the  acts  done  thereunder. 
Iduvra^  V.  B^VH^i,  7  Ir.  Juc  293^  Q.  B* 


The  foregoing  special  defence  did  not  expresdy 
admit  the  commission  of  the  trespass  alleged  in  the 
summons  and  plaint,  but,  on  the  contrary,  stated 
facts  from  which  an  inference  might  arise  tbat  the 
defendants  had  been  only  instrumental  in  putting 
the  court  in  motion.  Held,  that,  however  the  lat* 
ter  facts  might  operate  as  a  defence  under  the  plea 
of  denial  first  pleaded,  it  must  be  intended,  ifor  the 
purposes  of  the  argument  of  the  present  demurrer, 
that  the  special  defence  was  one  pleaded  in  confes- 
'sion  and  avoidance,  pursuant  to  tbe  71st  section  c^ 
the  Common  Law  Procednre  Act.    Ib» 

Semble,  (per  Perrin,  J.)  that  at  all  events  the 
defence  should  have  alleged  tbe  issuing  of  a  war- 
rant, and  not  merely  an  order.    lb. 

The  defendant  to  an  action,  by  writ  of  revivor, 
to  revive  a  judgment  obtained  by  plaintiff  against 
the  defendant  in  the  penal  sum  of  £182,  and  upon 
which  tbe  sum  of  £61  was  claimed  to  be  due, 
pleaded  a  discharge  pursuant  to  the  Insolvent  Act; 
and  in  his  schedule  were  set  down  the  following 
items:  "No.  4,  L.  M.,  [plaintiff,]  Kilcarrig,  Borris, 
Gore'S'bridge,  £13,  admitted,  1840;  balance  of 
my  bond  for  £90  paid  by  me  to  said  M.  in  1840. 
No.  20,  L.  M.,  [plaintiff,}  Bagnalstown,  £1,  admit- 
ted 1840,  due  tor  an  horse."  It  was  proved  that 
Kilcarrig — where  plaintiff  resided  many  years  pre- 
vious to  1840 —  forms  a  suburb  of,  and  is  close  to, 
Bagnalstown,  which  is  the  plaintiff^s  pest-town,  (in 
Co.  Carlo w,)  Borris  and  GoreV bridge  being  also 
post-towns  in  the  same  county,  and,  by  some  miles, 
distant  from  Kilcarrig.  The  plaintiff  stated  that 
be  never  received  any  notice,  nor  even  heard,  of  tbe 
filing  of  the  defendant's  petition  or  of  hia  discharge 
until  two  years  after  it  bad  occurred,  and  produced 
in  evidence  an  attested  copy  of  the  judgment,  in 
which  he  is  described  as  of  Bagnalstown.  It  did 
not  appear  that  plaintiff  had  instituted  any  proeeed- 
ings  from  1847  down  to  1855,  to  recover  the  balance 
due  of  the  judgment  debt.  The  judge  left  it  to  the 
jury  to  say,  **  whether,  according  to  the  circum- 
stances, a  sufficiently  true  and  full  description  of 
the  debt,  and  of  tbe  creditor  and  of  his  residence, 
had  been  given  in  the  schedule."  A  new  trial  wae 
now  granted  by  the  court ;  Richards,  B.,  although 
he  was  of  opinion  that  the  ca^e  had  been  properly 
lefl  to  the  jury,  and  that  there  had  been  no  miadi- 
rection,  holding  that  the  trial  had  was  unsatisfactory, 
and  that  the  case,  under  the  circumstances,  required 
re-investigation.  Greene,  B.,  concurred  in  the  rea « 
sons  which  influenced  Richards,  B.,  to  grant  a  new 
trial,  but  held  that  the  question  had  not  been  pro- 
perly submitted  to  the  jury,  and  that  the  descrip- 
tion in  the  schednle  was  insuffieient.  Murphy  v. 
Agar,  7  Ir.  Jar.  370,  E. 


INSOLVENT  COURT,  See  Insolvent. 

— ♦ — 

INSPECTION  OF  DOCUMENTS,  Sei> 
Documents,  (production  of.) 


INSURANCE,  See  Policy  of  Inscbance. 
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INTEHfiST,4^c Portions.  Receiver.  Sorety. 

A  testator,  who,  before  his  death,  had  adopted 
his  niece  at  the  age  of  three  years,  and  maintained 
her  as  an  inmate  of  his  family  until  his  death,  made 
the  following  bequest :  '*  I  give,  devise,  and  be- 
queath, and  hereby  charge  upon  all  my  aforesaid 
lands  and  premises  to  my  niece  D  B  the  sum  of 
£3000  sterling,  to  be  payable  to  her  upon  her  mar- 
riage with  the  consent  of  my  wife  A  M  H ;  but  io^ 
case  of  her  marrying  without  such  consent  in  the 
lifetime  of  my  said  wife,  the  said  charge  of  £3000 
is  to  merge  in  the  inheritance,  and  1  hereby  charge 
thereon,  and  give  to  her  the  sum  of  one  shilling  and 
no  more.  It  is  my  wish  and  will  that  my  said  niece 
D  B  should  live  and  reside  at  Queensborough  with 
my  said  wife."  The  testator  also  bequeathed  to  a 
brother  and  sister  of  D  B,  an  annuity  of  £100  per 
annunu  direoling  that  it  should  be  payable  out  of 
c^riaip  lands  and  at  certain  times.  At  the  time  of 
the  testator*8  death  D  B  was  nineteen  years  of  age 
and  unmarried.  A  petition  having  been  presented 
by  her  fo^  the  purpose  of  enforcing  payment  of 
interest  upon  the  sum  of  £3000  by  way  of  mainten- 
ance. Held,  that  she  was  not  entitled  to  interest 
upon  that  sum.  Burke  v.  Kane^  7  Ir.  Jur.  169,  C. 
— f — 
INTERPLEADER,  See  Sheriff. 


I  O  U,  See  Contract. 

— f — 

IRREGULARITY,  See  Practice. 


ISSUES,  See  PRAcrieB. 

— ♦ — 

JUDGMENT,  See  Amendment.     Ejbctment. 
ExscuTioM.      PLKAniNa.     Practicb.      Pri- 

An  attorney  being  the  assignee  of  a  judgment 
cannot  «ntfiir  satidaetion  on  it  without  a  warrant  of 
attorney.     Hodder  v.  Kifi,  3  I.  C.  L.  R  22,  Q.  B. 

Whene  a  judgment  had  been  paid  by  the  repre 
seotvtive  of  the  coifiuzor  to  three  out  of  four  trus- 
tees in  whom  It  Was  vested,  the  fourth  being  resi- 
dent oot  ef  the  oOOTitry,  the  coirrt  refused  to  permit 
8atisf«ction  of  the  judgment  to  be  entered  under  the 
14dpd  seotion  of  the  16  ft  17  Vic.  c.  1 13.  Kelly 
V.  BM[e,S  L  C.  L.  R.  110,  C.  P. 

Where  a  judgment  has  been  revived  within  sr^t 
yeam,  and  n^  hiteretft  paid  on  it,  a  receivei'  wiH  be 
exten^dd  td  pay  the  amount  of  such  judgmt;nt  and 
interest.     Viridet  v.  EvanSy  7  Ir.  Jur.  17,  R. 

A^wfitof  revivor  under  the  16  &  17  Vie.  c.  113, 
s.  151^  at  the  anrt  of  the  assignee  of  the  oonazee  of 
ajodgment  is  suffident,  if  it  merely  state  that  the 
defendant  is  summoned  to  show  cause  ^  why  A  B, 
aAigttee  of  C  D,  shall  not  have  execution,"  &c., 
"withoat  alleging  the  particulars  of  the  asutgnment 
of  socb  jodgfloent,  or  the  enrolment  of  the  irremorial 
thereof  required  by  statute.  Stapleion  v,  Bergin, 
7  Ir.  Jnr.  64)  Q.  B. 

Where  a  jndgment  had  been  given  as  a  collateral 
seonrity  with  a  mortgage,  and  the  mortgage  had 


l>een  paid  off  without  the  judgment  being  satisfied, 
there  l>eing  now  no  legal  personal  representative  of 
the  conusee  of  the  judgment,  the  ooort  ordered  a 
memorandum  of  satisfaction  of  the  judgment  on  the 
record  to  be  entered  up  by  the  Master.  Redmond 
V.  Crawford^  7  Ir.  Jur.  120,  Consol.  Cham. 

In  an  action  of  ejectment  upon  the  title  brought 
to  recover  possession  of  certain  mines,  and  com* 
fenced  in  July,  1858,  the  parties  agreed  to  a  spe« 
cial  verdict,  and  the  verdict  below  (which  was  for 
the  plaintiff)  was  reversed  by  the  Court  of  Coniimon 
Pleas,  and  judgment  given  for  the  defendant  in  the 
usual  form,  <<  that  the  said  defendants  do  go  thereof 
without  day,"  ftc  The  present  action  was  brought 
in  the  month  of  June,  1854,  between  the  same  par- 
ties, to  recover  possession  of  the  mines  in  question, 
and  a  verdict  was  given  for  the  plaintiff,  although 
no  accrual  of  title  to  the  latter  since  the  former 
judgment  had  been  marked  was  given  in  evidence 
at  the  trial.  Held,  (Greene,  B ,  heeitante,)  that  the 
action  of  ejectment  under  the  provisions  of  the  Pro* 
cedure  Act  being  assimilated  to  other  actions,  a 
judgment  in  ejectment  is  equally  conclusive  between 
the  parties  as  a  judgment  in  another  form  of  action. 
O'Donnell  v.  Ryan,  7  Ir.  Jur.  127,  E. 

Held  alio,  that  the  judgment  in  th^  former  action 
of  ejectment  was  conclusive,  although  not  pleaded 
as  an  estoppel,  the  provisions  of  the  ProcedurlB  Act 
limiting  the  defendant  to  a  particular  mode  of  de- 
fence,   lb. 

Wilkhtean  v.  Kirby,  (2  E.  C.  L.  R.  1395,)  ap- 
proved  of.     lb. 

An  action  may  be  maintained  in  the  •Superior 
Courts  on  a  judgment,  although  the  amount  of  the 
judgment  may  be  less  than  £10,  exclusive  of  costs, 
notwit-hstanding  the  provisions  of  11  &  12  Vic  c. 
28,  which  prevent  a  plaintiff  from  arresting  a  de- 
fendant for  a  sum  not  exceeding  £10,  exclusive  of 
costs,  unless  by  the  order  of  an  Assistant  Barrister, 
obtained  on  a  civil  bill  calling  on  the  defendant  to 
show  cause  why  process  of  arrest  should  not  issue 
against  him.  Brophy  v.  Bolandy  7  Ir.  Jur.  279, 
C.  P. 

The  affidavit  to  register,  as  a  mortgage,  a  judg- 
nient  obtained  in  an  adverse  suit,  did  not  specify 
the  title,  trade,  or  profession  of  the  plaintiff,  and 
did  not  specify  the  amount  of  costs  recovered  by 
the  judgment.  Held,  that  the  omission  of  the  costa 
was  not  a  valid  objection,  inasmuch  as  no  costs  were 
specially  given  by  the  judgmt^nt,  and  that  besides 
tiie  word  "  costs"  in  the  8th  requirement  of  the  6'tli 
section,  properly  referred  to  costs  as  such»  ordered 
to  be  paid  by  anv  "  decree,  order,  or  rule."  Jn  re 
Ferrall,  7  Ir.  Jur.  307,  Bkpt.  Ct. 

Held  also,  that  the  affidavit  not  stating,  pursuant 
to  the  6th  requirement  of  that  section,  either  the 
title,  trade,  or  profession  of  the  pkintiff  was  inojm- 
raflve  to  create  a  mortgage.     lb. 

A  judgment  having  been  obtained  on  a  bond  aud 
warrant  of  attorney  of  the  defendant,  to  secure  the 
sum  of  £4000  and  interest,  the  fortune  of  the  L«dy 
A  W  B,  and  it  being  declared  by  the  settlement 
executed  on  the  marriage  that  said  jodgirtenl  was 
to  be  vested  in  the  Earl  of  E  and  Sir  T  S,  upon 
certain  trusts,  with  power,  when  said  judgment 
should  be   paid  off,  to  lend  the  moneys  arising 
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therefrom  od  other  securities,  it  appeared  that  the 
bond  and  warrant  of  attorney  was  executed  bj  luis- 
talce  to  the  Earl  of  C  and  R  F,  also  trustees,  for 
other  purposes,  in  the  said  settlement,  but  liaving 
no  interest  in  the  judgment,  instead  of  the  Earl  of 
E  and  Sir  T  S,  and  that  the  judgment  bad  been 
fully  paid  off  and  satisfied  to  the  said  Enrl  of  £  and 
Sir  T  S.  The  court  granted  an  order  that  the  mas^ 
ter  should  enter  satisfaction  on  the  roll  of  said 
judgment,  unless  eause  should  be  shown  to  the 
contrary,  within  six  days  after  personal  service  of 
the  rule  upon  the  said  Earl  of  E»  Sir  T  S,  the  Earl 
of  C,  and  R  F,  and  conceded  the  space  of  one 
month  to  applicant  for  the  effecting  of  such  ser?ioe. 
Ciancartjf  v.  Ormondey  7  Ir.  Jur.  398,  £• 


JURISDICTION,  See  re^pecx;ive  TiTues. 

— ¥-- 

JURY,  See  Costs.     Criminai.  Law.     Ejbciv 

BdLENT.    Practice* 


JUSTICE  OF  THE  PEACE,  See  Arrest. 
Crown  Practice. 

Id  an  action  against  a  justice  of  the  peace  for 
false  imprisonment  of  the  plaintifl^  an  infant  of  ten* 
der  years,  pleas  justifying  the  trespass  on  the  ground 
that  the  defendant^  by  command  of  the  Queen,  ap« 
prehended  and  detained  the  plaintiff  with.' bis  own 
free  will,  in  order  that  he  might  not  be  tampered 
with  in  respect  to  a  prosecution  against  his  father 
for  felony,*  in  which  he  was  a  material  witness,  was 
set  aside  by  the  court  on  a  motion  under  16  &  17 
Vic  c  113,  s.  88,  without  putting  the  plaintiff  to 
demur.    DUon  v.  franks^  7  Ir.  Jur.  64,  Q  B. 


JUSTIFICATION,  See  Defamation.   Justice 
OF  THE  Peace.    Pleadimo.    Trespass. 


LANDLORD  AND  TENANT,  &e  Covenant. 
Distress.  Ejectment.  Lease.  Pleading. 
Renewable  Leasehold  Conversion  Act. 
Sheriff. 

A  tenant,  while  in  possession  under  his  lease,  set 
up  for  agricultural  purposes  a  threfhii^  machine 
and  steam  boiler.  The  threshing  machine  was 
fastened  to  four  bolts  fixed  in  the  ground,  but  was 
capable  of  being  detached  from  them  by  unscrew- 
ing four  nuts  at  the  end  of  the  bolts,  and  removing 
the  shaft  of  the  machine,  which  passed  through  the 
wall  of  the  house^  both  of  which  could  be  done 
without  injury  to  the  freeliold.  The  steam  boiler 
was  set  in  brick  work,  whicii  rested  on  the  floor> 
in  the  corner  of  the  outhouse,  and  touched  both 
walls,  but  was  capable  of  beiug  removed  by  de* 
tacbing  the  upper  tier  of  the  brick  work,  without 
injury  to  itself  or  the  outhouse*  Held,  that  the 
threshing  machine  and  steam  boiler  were  not  fix- 
tures as  between  landlord  and  tenant,  and  that  the 
tenant  was  entitled  to  them  as  removable  chattels* 
Shinner  v.  Harman^  3  I.  C.  L.  R.  243,  Cir.  Cas. 

W  ith  respect  to  the  right  of  a  landlord  to  a  year's 
rent  as  against  ao  execution  creditor  and  the  assig- 


nees of  a  bankrupt,  see  GiU  v.  WiUon^  3  L  €•  L* 
R.  644 ;  8.  c  6  Ir.  Jur.  18-2,  Q.  B. 

Where  lands  are  to  be  let  under  the  court,  the 
owner  in  occupation  of  the  mansion  house  and  lands 
attached  is  not  entitled  as  of  i-ighi  to  be  declared 
the  tenant  at  an  occupation  rent,  but  this  is  an  in- 
dulgence given  by  the  court,  and  if  the  owner  has 
it  in  his  power  to  make  a  fair  settlement  for  the 
creditors  and  does  not  do  so,  the  indulgence  will  not 
be  granted.     AveraU  v.  Wadey  7  Ir.  Jur.  219,  R* 

Where  the  owner  had  only  a  life  estate^  and  was 
himself  old,  and  his  eldest  son  who  bad  the  first 
charge  on  the  estate,  refused  to  have  the  owoer^s 
life  insured  for  the  benefit  of  another  creditor,  the 
court  refused  a  motion  to  have  the  owner  dedaMd 
tenant  at  an  occupation  rent»  and  with  coats*    75* 

— ♦ — 
LEASE»  See  Cajiai^  CoicrAHT.    Minob*    Will* 

The  interest  in  a  lease  for  lites  renetrftble  fer^ 
ever  was  settled  on  A  for  life,  remainder,  sol^et 
to  a  jointure,  to  A's  wife,  to  the  use  of  his  diildrcD^ 
who  were  minors.  In  1839,  one  of  the  lives  beiof^ 
dead,  a  negotiation  for  a  renewal  took  place  betweoi 
A  and  B,  one  of  six  parties  entitled  to  the  reversioit 
acting  on  behalf  of  all*  In  1847  a:  reaewal  was  ez« 
ecuted  as  an  escrow  by  the  reversioners,  on  the  pro- 
mise (which  was  not  fulfilled)  of  immediate  payment 
of  the  fine.  In  July,  1849,  a  demand  in  writiug  ef 
the  renewal  fines  was  made  by  B  on  behetf ,gf  JWnis 
self  and  the  other  paHies  interested  in  A.  In  MaTehv 
1 85 1,  another  ceHui  que  vie  imving  died  in  the  mesa- 
time,  A  tendered  the  amount  of  the  renewal  fines. 
Held,  that  the  right  to  a  renewal  had  been  forfeited^ 
and  a  petition  for  that  purpose  was  acoordingly 
dismissed  with  costs.  Wood  v*  JKnoMp  3  Ir.  Cluu»> 
R.  109,  C. 

A  lease  for  lives  renewable  for  ever  was  vested 
as  to  two-thirds  in  A  and  one-third  in  B|  sobjeot 
to  an  underlease  for  years  at  a  profit  rent*  Frotai 
1799  to  182*2  the  headrent  was  paid  by  the  subteu* 
ant  who  was  iu  possession^  and  twothbds  of  the 
profit  rent  to  A,  but  it  was  not  proved  that  anything^ . 
was  paid  to  B.  In  1822  the  interest  in  theuuder- 
lease  was  conveyed  to  the  defendant,  subjeet  to  the 
entire  rent  reserved  by  it.  He  cootiamed  to  pay 
the  headrent  asd  twothirds  of  the  prefitjreiit  to  A^ 
and  in  1 822  he  purchased  the  reversion  sa  fee*  Held» 
on  a  bill  filed  by  the  representatives  of  B  to  have 
the  benefit  of  a  decree  for  a  renewal  in  respecl  ef 
A'6  interest,  first,  that  no  presumption  of  the  extin* 
guishment  of  B's  third  of  the  profit  rent  or  a  eon* 
veyance  of  his  third  of  the  reversioQ  arose.  6e« 
condly,  that  the  retention  of  the  profit  rent  ^ve  tko 
defendant  no  title  under  the  Statute  of  LimitstiotMw 
as  the  third  of  the  headrent  must  be  presumed ^lo 
have  been  paid  or  retained  by  him  as  affsnt  oC  thsso. 
represen^g  fi's  interest.  Uaum^Y^  frooM^^ Iiv  ^ 
Cban.lt  142,  C.  ., 

A  testator  devised  the  lands  of  Q  in  trust,  aftes.^ 
his  decease  to  sell  and  dispose  there<^  and  tbat  the 
sale  monies  thereof,  together  with  the  rents  and 
profits  until  the  sale,  should  be  considered  as  part 
of,  and  applied  in  the  same  manner  as  bis  personal 
estate.  He  gave  the  latter  to  certain  trustees  upon 
trust  to  pay  his  persoD;U  expenses^  debt^  and  cer« 
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tain  legaciesy  and  io  trust  to  apply  Id  payment  of 
debts  and  legacies,  ontil  the  same  should  be  satisfied, 
the  yearly  produce  of  the  personal  estate  thereby 
directed  to  be  laid  out  in  land,  and  the  rents  and 
profits  of  the  lands  to  be  purchased  therewith.  As 
to  tke  residue  of  his  personal  estate,  he  gave  same 
in  trust  for  the  purchase  of  fee  simple  lands  to  be 
cofnreyed  to  bis  grandson  A  T  and  his  heirs,  sub- 
jeet  to  a  charge  for  renewing  certain  chattel  leases, 
and  for  that  purpose  be  directed  a  term  of  years  to 
be  created  out  of  such  purchased  lands,  and  also 
in  tmst  until  purchase,  that  the  money  should  be 
laid  out  at  interest,  and  should  be  applied  towards 
disobargiog  the  purchase;  and  he  directed  the 
tmsteee  to  renew  the  chattel  leases  which  he  had 
bequeathed  to  A  T  for  kis  life.  The  testotor  died 
in  1771,  and  from  that  to  1837  A  T  continued  in 
pos8e8sV>n  of  the  lands  of  Q,  and  the  chattel  leases. 
From  1820  to  1837  he  paid  large  sums  for  renewal 
fines.  Held,  that  the  aecuomliuion  of  the  rents  of 
the  lands  of  Q  was  to  cease  at  the  end  of  a  year 
from  the  testator's  death,  and  that  the  rents  from  that 
period  to  1820,  when  the  trust  to  raise  the  renewal 
fines  arose,  belonged  to  A  T,  but  that  subsequently 
to  18S0  the  rents  were  to  be  set  off  against  the  re- 
newal fines.  Smith  t.  Lord  Dungannon^  3  Ir.  Chan. 
R.  916»  C. 

As  to  the  tourney  at  will  of  a  lessee  for  lives  re- 
newable for  ever  after  the  expiration  of  the  cettui 
9ric»  Wsi^and  pending  renewal,  see  Church  ▼.  DaU 
<am  9  Ir.  C.  L.  R.  4 ;  e.  c%,  5  Ir.  Jur.  76,  Q.  B. 

Where  a  landlord  isseised  in  fee  simple  of  the 
reversion,  expectant  on  a  lease  for  lives  renewable 
for  ever,  and  is  not  likely  to  suffer  any  special  loss 
by  the  conversion  of  his  tenant's  interest  into  a  per- 
petuity, the  renewal  fine  being  nominal,  he  is  not 
entitled  to  compensation  under  the  5th  section  of 
tbe  Renewable  Leasehold  Conversion  Act.  Inne 
LawUsi^  eHate,  7  Ir.  Jur.  13,  P.  C. 

£af  parte  JKnojp,  (3  Ir.  Cb.  Rep.  57,)  overruled. 
Jlo* 

The  owner  of  a  lease  of  lives  renewable  for  ever 
upon  tbe  payment  of  a  fine  within  six  months  after 
the  fall  of  each  life,  where  a  receiver  had  been  ap- 
p<Mnted  over  the  lessor's  interest,  and  all  the  cestuii 
que  vie$  wer#  dead,  tendered  to  the  receiver  the 
amount  of  ren^vrsi  fines  and  septennial  fines,  which 
he  dedined*  to  aeoept^^  A  reference  was  directed 
to  the  Master  to  ascertain  the  amount  due  for  fines, 
and  to  approve  of  a  proper  renewal  to  be  executed. 
Simpton  v*  MulUne^  7  Ir.  Jur.  16,  R. 

A  lease  nutde  by  the  plaintiff  to  the  defendants 
for  21  years,  contained  the  following  proviso  :— 
k  "Provided  also,  that  if  the  said  commissioners,  their 
soeoeasers  or  assigns,  shall  be  desirous  to  give  up 
or  surrender  the  said  houses,  messuages,  lamis  and 
tensMsnts. hereby  demised,  at  any  time  within  the 
saidpSfiMof  twenty-one  years  hereby  granted, 
and  of  such  their  or  his  desire  shall  give  twelve 
monttas*  previous  notice  thereof  in  writing  to  the 
said  (plaintiff,)  or  on  paying  twelve  months'  rent  of 
said  premises  in  advance  unto  the  said  (plaintiff,) 
and  in  such  oase  all  arrears  of  rent  being  duly  paid, 
the  covenants  and  agreements  on  the  part  of  the 
commissioners,  their  successors  or  assigns,  observed 
and  performed,  the  lease  and  ev«fry  clause,  matter, 


and  thing  therein  contained,  shall  at  the  expiration 
of  the  said  twelve  months  in  such  notice  expressed, 
determine,  and  be  utterly  void,"  &c.  The  lease 
also  contained  a  recital  that  the  premises  were 
taken  for  the  accommodation  of  paupers,  and  a 
clause  to  keep  them  in  repair.  The  defendants 
having  taken  possession,  made  several  alterations 
in  the  premises  for  that  purpose,  such  as  removing 
kilns  and  trees;  but  all  these  things  were  done  with 
the  knowledge  of  the  plaintiff.  Previous  to  the  1st 
November,  1852,  the  defendants  gave  twelve  months' 
notice  to  the  plaintiff  of  their  intention  to  give  up 
the  premises;  upon  that  day  the  clerk  of  the  union 
waited  on  him,  offering  him  the  rent,  and  saying 
that  he  came  to  give  up  the  premises.  The  plain- 
tiff having  refused  to  take  up  the  possession,  upon 
the  ground  that  the  defendants  had  committed  dila- 
pidations, the  clerk  refused  to  give  the  money,  and 
the  plaintiff  brought  an  action  to  recover  the  rent 
doe  up  to  the  1st  of  November,  1853.  Held,  that 
the  alterations  in  the  premises  being  necessary  for 
the  purposes  for  which  the  premises  were  taken, 
the  defendants  had  complied  with  the  terms  of  the 
lease.  Poujtr  v.  The  Poor  Law  CommistienerSf  7 
Ir.  Jur.  106,  E. 

Held  also,  that  under  the  circumstances,  the  ten- 
der of  the  rent  was  a  good  tender.    76. 

By  a  lease  for  lives  renewable  for  ever,  and  made 
ill  the  year  1 775,  A,  being  seised  in  fee-simple,  de- 
mised to  B  certain  lands  at  a  certain  rent,  and  at  a 
pepperoeom  renewal  fine;  and  in  the  year  1776, 
by  another  lease  of  the  latter  date,  redtiag  that 
there  had  i>een  an  informality  in  the  lease  of  1775, 
which  the  parties  were  desirous  to  correct.  A,  for 
the  considerations,  and  npon  the  terms  mentioned 
in  the  lease  of  1775,  demised  to  B  the  said  lands, 
**  and  all  manner  of  mines  and  minerals  of  coals, 
lead,  iron,  tin,  and  other  mines  upon  said  lands, 
and  bog  timber,  forest  trees,  and  young  saplings 
of  oak,  ash,  yew,  and  elm,  and  all  timber  apd  other 
trees,  the  benefit  of  fishing,  fowling,  hunting,  and 
hawking  on  the  premises  always  excepted  and  re- 
served out  of  the  said  demise.**  This  lease  also 
contained  a  covenant  that  B  should  be  at  liberty 
to  cot  all  such  trees  as  he  himself  should  plant. 
The  estate  of  A  in  the  lands  subject  to  this  lease 
having  devolved  to  the  respondent,  and  the  inte- 
rest in  tbe  lease  to  Y,  the  former  in  the  year  1832, 
by  indenture  of  lease  reciting  that  it  was  made  in 
pursuance  of  the  covenant  for  perpetual  renewal 
contained  in  the  lease  of  1776,  demised  to  the  lat- 
ter **  all  the  said  lands,  (all  manner  of  mines  and 
minerals  of  coal,  lead,  iron,  tin,  and  other  mines 
wbatsoever  upon  said  lands,  and  bog  timber,  forest 
trees,  and  young  saplings  of  oak,  ash,  yew,  and  elm, 
and  all  timber  and  other  trees,  the  benefit  of  fish- 
ing, fowling,  hunting,  and  hawking  on  the  said  pre- 
mises always  excepted  and  reserved,")  omitting  the 
word  "  and,*  which  appeared  at  the  commencement 
of  the  exception  in  the  lease  of  1776.  Held,  that 
under  the  lease  of  1776  the  only  rights  reserved  to 
the  lessor  were  the  benefit  of  fishing,  fowling,  &c., 
and  that  the  mines  and  minerals  passed  under  (he 
demise.  Mai  guts  of  Siigo  v.  (yDonely  7  Ir.  Jur. 
178,  C. 

Held  also,  that  the  lease  of  1832,  purporting  to 
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be  a  renewal  of  the  lease  of  1776,  and  being  made 
in  puniuance  of  the  covenant  for  reneiral  contained 
tber^n,  but  containing  a  clause  at  variance  with 
the  eorrespondi ng  clause  in  that  lease,  this  coart 
would  order  the  lease  of  1838  to  be  made  eonform- 
able  to  the  lease  of  1776.    lb. 

Where  there  is  a  covenant  to  renew  during  forty 
years,  upon  nominating  a  new  life  within  six  montl^ 
after  the  fall  of  each  life,  this  does  not  come  within 
the  Tenantry  Act,  and  unless  the  landlord  is  shown 
to  have  been  in  default,  there  is  no  equitable  right 
to  renew ;  bat  if  the  value  of  the  premises  be  small, 
and  it  would  appear  for  tbe  benefit  of  the  minor  to 
ffrant  a  renewal,  the  court  may,  notwithstanding, 
direct  the  Master  to  execute  a  renewal  on  belialf 
of  the  minor  under  the  1 1  Geo.  4,  and  1  Wm.  4,  c 
65,  Dominating  for  each  life  that  had  dropped  a  life 
that  was  in  being  within  six  months  after.  The 
principle  of  calculation  for  renewal  fines  was : 
'<  One  fine  due  at  tbe  end  of  six  months  after  the 
fall  of  each  life,  and  a  septennial  fine  due  at  the 
end  of  every  seven  years,  with  interest  on  each 
from  the  li^e  when  it  became  due  at  5  per  cent" 
The  guardian  of  the  minors  was  declared  entitled 
to  the  costs  of  appearing.  In  re  Cooimy  minars, 
ea  parte  Boyd^  7  Ir.  Jur.  235,  R. 

In  an  action  for  use  and  occupation,  the  defend- 
ant pleaded  that  before  his  occupation  of  the  pre- 
mises commenoed,  the  plaintiff*  agreed  in  writing  to 
demise  tlie  premises  to  him  for  999  years,  at  a  cer«' 
tain  rent,  which  was  to  commence  from  tiie  gale 
day  next  ensuing  the  date  and  execution  of  the 
lease;  that,  after  making  said  agreement,  he  was 
1^  into  possession,  but  that  the  lease  had  never 
been  executed,  although  he  requested  the  plaintiff 
to  do  so ;  that  he  had  laid  oat  omwiderable  sums 
of  money  on  the  premises,  but  had  never  benefi- 
cially occupied  or  received  any  profits  whatever 
from  the  same.  Held,  on  demurrer,  that  this 
defence  was  no  answer  to  the  action.  Flood  v« 
tyOormmfh  7  In  Jur.  24d,  Q.  B. 

Where  lands  are  let  in  Chancery  for  seven  years 
pending  the  cause,  and  the  lands  are  sold  in  the  In- 
cumbered Estates  Court,  the  tenancy  does  not  de« 
termine  till  the  receiver  has  been  discharged  by  the 
aide  bar  order.  fVybrantt  v.  WybrayiU,  7  In  Jun 
827,  R. 

Where  the  gak  days  in  the  lease  from  the  conrt 
were  tbe  1st  of  February  and  the  1st  of  August, 
and  the  sale  was  on  tbe  6th  of  July,  and  tbe  con- 
veyawe  to  iho  purchaser  was  made  on  the  26th  of 
July,  an  agreement  was  then  made  between  him 
and  the  tenant  to  commence  a  new  tenancy  from 
tbe  6th  of  Joly.  Tbe  receiver  was  discharged  on 
the  28th  otf  July^  but  having  previously  received 
front  ^e  temmt  the  portion  of  the  gale  up  to  the 
6^  of  Jafyi  he  was.  directed  to  pay  this  amount 
over  to  tbe  purchaser*    lb. 


LEGACY,  See  Aunuitt.    Executor  abd 

APMiHISTltATOIl* 

A  testator  by  his  will,  made  in  1S40,  in  case  o£ 
his  wife  having  a  child  after  his  death,  left  to  that 
child  eight  shares  he  had  in  the  N.  Bank,  and  ten 
shares  in  the  B.  Bank ;  Held,  that  three  children 


born  after  the  will,  and  before  the  testator's  deatK 
were  entitled  to  the  shares.  In  re  lAndea^  ^  Ir» 
Chan.  R.  239,  a 

A  sum  of  £1,000  was  left  by  a  will  to  M  V.  By 
a  codicil,  if  M  V  should  be  married^  and  not  have 
child  Off  children  alive,  the  £1,000  left  by  the  will 
was  to  become  the  property  of  E  S  and  F  S ;  but 
if  M  V  should  ever  marry,  and  have  a  child  alyve^ 
OP  children^  in  tkat  eaaa  she  can  learve  the  said 
£1,000  as  sbe  thinks  proper  to  ooe  ov  amongst  any 
children  she  may  have.  By  a  further  codicil  tii* 
£1,000  was  left  to  M  V;  but  if  she  died  without 
chihlreo,  it  was  to  become  tbe  property  of  £1^8  «nd 
F  S.  M  V  married,  and  died,  )eavi|ig  do  ehild^ 
but  leaving  a  grandchild,  the  son  of  a  decenned 
daughteiv  to  whom  she  hmi  appointed  the  £1,000 
on  hev  marriage..  Held,  that  the  bequest  was^  a» 
absolulie  one  ta  M  Y,  with  an  exeeotory  bequest 
over  to  £  S  and  F  S  if  she  athould  die  without  leaT#- 
ing  itiue  living  at  her  death,  whether  chiUren  or 
remoter  issue,  which  in  the  events  whM^h' had  hap* 
pened  had  failed.  In  tb^  Sy9g^9  TruitSf  2r^  L  Chan. 
R.  379,  a 

A  testator  by  bis  will,,  dated  in  1798,  gave  to  bin 
wife  tbe  sum  of  £1,500,  which  be  was  possessed  of 
by  the  death  of  his  mother,  and  wiiioh  he  beosme 
entitled  to  under  the  marriage  settlement  of  hie 
father.  By  a  codidl,  in  1800,  after  stating  that  his 
brother  E  had  married  and  had  children,  lie  willed 
that  after  the  death  of  his  wife  the  childyroMtf  iiia 
two  brothers,  E  and  F,  (should  F  marry  and  have 
issue,)  should  have  the  sum  of  £1,687,  which  was 
the  same  sum  as  that  left  by  the  will^  was.  lent  on 
a  judgment  against  A.  It  was  paid,  off  in  I80dv 
and  invested  by  testator  in  8^  stock*  Held,  tftiat 
the  legacy  given  by  the  codicil  to  thechildim  of 
the  testator^  brothers  waa  a  general  or-  denonstra^ 
tive  legacy  (not  a  specific  one),  and  was  net  re* 
deemed  by  payment  of.  the  judgment  and  invest^- 
ment  of  the  moneys  in  the  fundv  Tbonmu  v.  Tbo' 
mas,  3  Ir.  Chan.  R.  899,  R. 

A  testator  made  the  following  bequest  in  Ids  will: 
"  I  give  and  bequeath  unto  each  and  every  of  my* 
servants,  male  and  female,  wba  shall  respectively 
have  been  living  in  my  service  for  tbe  spaee  of  sis 
calendar  months  jmmedialely>  previous  ta  n^  dm 
cease,  the  amount  of  one  yearSsstandMif  wafesjoivee 
and  above  any  yearly  sidaxy  or  weges:  L  may'  owe. 
them  respectively  at.  my  decease*?  Heldy.net- ie 
include  a  person  who  Ind  lived  !»  the.  t^etot^s; 
service  as  gardener,  at  the  weekly  vragea  of  12K}6d.^ 
(although  bis  service  had  bfen  exclusively  givan^to 
ithe  testator^  is  a  cottage  belonging  .tv  whoiu:  be 
resided,  and  by  whom  be  was  allowed  yeenly-ivoeiv 
tain  quantity  of  oeals,)  upon  tbe^  ground  that  the- 
hiring  was  not  a  yearly,  on«w  SresUmv*^  Waidtmtf* 
7  Ir.  Jur,  153,  C. 

A  testatrix  devised  her  esd^  o£M  and  C  |o  A- 
upoo  trust  to  sell,  and  out  of  the  produoe  to  pay  a 
certain  legacv,  and  pay  the  residue  to  B.  ghe^dso 
specifically  devised  other  real  estates,  and  '^ap^ 
pointed  C  her  residuary  legatee  and  devisee**^  The 
bill  contaiaed  tlda  clause :  *<  And  in  case  such  jresi- 
due  should  prove  insufficient  for  the  purpose  afore* 
said,  then  in  such  case  it  is  ordered  and  directed 
that  tbe  said  deficiency  sliould  be  paid  out  of  the 
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said  lands  of  M  and  C."  The  testatrix  by  her  will 
specifically  devised  other  lands  with  legacies  char- 
ged thereon,  some  exclusively,  others  generally.  By 
a  codicil  the  testatrix  bequeathed  to  D  a  legacy  of 
£3000  charged  as  well  on  her  real  as  personal  es- 
tate. Held,  that  the  real  estate  specifically  devised 
was  not  subject  to  the  latter ;  and  tliat  the  sale 
monies  of  the  M  and  C  estates  were  only  bound  to 
make  good  any  defidency  of  the  residue  to  answer 
the  debts  and  legacies  bequeathed  by  the  will  itself, 
but  were  not  charged  with  the  legacy  of  £2000 
created  by  the  codicil.  D^er  v.  Sessonelt^  7  Ir. 
Jur.  162,  M.  O. 

A  testator  by  his  will  gave  his  personal,  and  a 
portion  of  his  real  estate  to  trustees,  directing  that 
they  should  convert  them  into  money  ;  and  oat  of 
the  fiind  ao  to  be  realized  he  bequeathed  two  lega- 
cies (among  others)  to  persons  named  in  his  will, 
and  after  other  bequests  he  directed  that  the  r^8idue 
of  thia  fund,  after  payment  of  his  debts  and  the 
legacies  bequeathed,  should  be  divided  into  twelve 
equal  portions,  and  paid  to  certain  persons  named, 
MBong  whom  were  the  above  mentioned  legatees 
and  the  testator's  heirs-at-law.     The  proceeds  of 
the  sale  of  the  testator's  personal  estate,  and  of  the 
portion  of  his  real  estate  so  directed  to  be  sold,  left 
a  surplus  fund  after  payment  of  the  debts  and  lega- 
cies created  in  the  will,  with  the  exception  of  the 
two  above  mentioned  legacies,  the  persons  who 
would  have  been  entitled  to  the  latter  having  died 
in  the  '^lifetime  of  the  testator,  and  their  legacies 
having  thereby  lapsed,  and  questions  arose  as  to 
the  proper  mode  of  disposition  of  these  lapsed  lega- 
cies, as  also  of  the  portions  of  the  residuary  fund  to 
which  those  legatees  would  have  been  entitled  in 
ease  they  had  survived  the  testator.      A  reference 
to  the  Master  having  been  directed,  he  found  by  his 
report  that  the  two  legacies  that  so  lapsed  formed  a 
part  of  the  residuary  Aind  that  remained  after  pay- 
ment of  the  bequests  created  by  the  will,  composed 
of  the  real  and  personal  estate  directed  to  be  sold 
in  the  proportion  of  the  proceeds  of  the  personalty 
to  that  of  the  real  estate ;  that  the  lapsed  shares  in 
tlie  residuary  estate,  to  which  the  above  mentigned 
two  legatees  would  have  been  entitled  in  case  they 
had  survived  the  testator,  were  to  be  divided  between 
the  heir-at-law  of  the  testator  and  his  other  next  of 
kio,  in  the  proportion  that  the  residue  of  the  perso* 
iial  estate  bore  to  that  of  the  real  estate ;  that  the 
two  lapsed  legacies  formed  part  of  the  general  resi- 
due  of  the  fund  composed  of  the  real  and  personal 
estate,  and  were  divisible  among  the  surviving  resi- 
duary legatees  in  the  will  named.      Exceptions  by 
the  heir-^t-law — that  the  Master  should  have  found 
that  the  lapsed  legacies  formed  portion  of  the  tes- 
tator's real  estate  as  to  which  be  died  intestate,  and 
as  «uch  should  go  to  the  heirs-at-law  in  equal  pro- 
portions, and  that  the  same  rule  should  be  applied 
to  the  lapsed  shares  of  the  residuary  estate — over- 
raled.     aKeify  v.  Chambsrlaine,  7  Ir.  Jur.  310,  C. 
.  XoberU  v.  Walker.Cl  Rus. &  Myl.  768,)  approved 
oft    Ik 


LIBEL,  See  Criminal  Law.    Defamation. 


LIEN. 


A  bill  for  an  injunction  was  filed  by  W  and  S 
to  restrain  S  from  suing  at  law  on  certain  bills  of 
exchange ;  notice  of  a  motion  to  give  security  for 
costs  was  served,  pending  which  W  obtained  a  de* 
cree  pro  confesto^  whereby  it  was  referred  to  the 
Master  to  take  an  account  of  the  money  bona  fidt 
advanced  by  S  to  W,  who  undertook  to  pay  any 
balance,  which  should  be  found  due  by  him  on  the 
account.  An  order  was  afterwards  made  on  con- 
sent that  the  decree  and  injunction  should  be  set 
aside,  S  undertaking  to  file  his  answer  within  a 
month;  and  that  he  should  have  a  lien  on  the  funds 
reported  or  decreed,  in  the  cause  of  W  v.  M^K^  and 
if  the  answer  was  not  filed  within  a  month,  that  the 
decree  and  injunction  should  remain  in  force.  Af- 
terwards E  obtained  an  order,  in  the  cause  of  W 
V.  iKf'iT,  that  the  same  funds  should  be  charged 
with  a  sum  in  favour  of  E,  and  that,  when  the  funds 
should  be  allocated,  he  should  be  at  liberty  to  file 
a  charge  and  he  reported  the  said  sum.  Held,  that 
S  had  acquired  a  lien  on  the  funds  for  any  demand 
for  costs  or  otherwise,  which  he  should  establish 
his  right  to  in  the  cause  of  W  v.  S ;  and  that  he 
had  priority  over  E,  neither  party  bavins  lodged 
his  order  with  the  Accountant  General,  traliery* 
Wildridge,  8  Ir.  Chan.  R.  155,  R. 

— ♦ — 

LIMITATION,  See  Deed.     Marbiaob  Set- 
tlement. 


LEVARI  FACIAS,   See  Execution. 
— ♦ — 


LIMITATIONS  (STATUTE  OF,)  See  Leasb- 

An  acknowledgment  of  a  judgment  debt  in  the 
will  of  the  debtor  is  sufficient  to  take  it  out  of  the 
operation  of  the  Statute  of  Limitations  (8  &  4  W. 
4,  cap.  27,  s.  40.)  MiUington  v.  Thompson^  8  Ir. 
Clian.  R.  287,  C. 

A  claim  against  an  executor  founded  on  a  breach 
of  trust,  created  without  a  specialty  executed  by 
him,  is  a  simple  contract  debt  and  as  such  barred, 
by  the  Statute  of  Limitations.  Held,  (aiming  the 
order  of  the  Master  of  the  Rolls,  reported  2  Ir. 
Chan.  R.  648,  R.)  Brereton  v.  Butchiniofif  8  Ir. 
Chan.  R.  861,  C. 

A  nonsuit  in  an  action  of  ejectment  for  nonpay- 
ment of  rent  on  the  ground  that  no  rent  had  been* 
proved  to  have  been  paid  under  the  lease  within  20 
years  next  before  the  commencement  of  the  suit» 
held  to  be  wrong  because  that  a  new  right  of  entry 
accrued  with  each  successive  gale  of  rent.  SpraU 
v.  Sherlock,  8  Ir.  C.  L.  R.  69;  s.  c,  6  Ir.  Jur.  146,, 
Q.  B. 

To  an  action  brought  by  the  plaintiflfo  for  the 
loss  of  goods  shipped  on  boaid  the  defendants' 
vessel  and  lost  through  their  negligence,  the  defen* 
dants  pleaded,  that  by  axi^rtain  Act  of  Parliament 
t  (6  &  7  W.  4,  cap.  C,  s.  4f)  it  was  enacted  that  no 
I  action  should  be  brought  against  the  defendants 
for  any  act  done  by  them  in  their  trade,  unless  such 
action  be  brought  within  twelve  calendar  months 
ufter  tlie  act  complained  q^'  happened,  and  thai  the 
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act  complained  of  occarred  more  than  twelve  months 
before  the  commencement  of  the  action.  Demur- 
rer, upon  the  grounds  that  the  6  &  7  W.  4,  cap.  C, 
8.  8,  had  been  repealed  as  to  the  time  of  limitation 
by  5  &  6  Vic.  cap.  97,  sec.  5,  which  enacts  that  the 
time  for  bringing  any  action  for  anything  done 
•♦  under  tlie  authority  or  in  pursuance"  of  the  6  & 
7  W.  4,  c.  C.  (amongst  others)  should  be  extended 
to  two  years,  overruled.  Browne  v.  Cittf -of  Dublin 
Steam  Packet  Co.,  7  Ir.  Jor.  53,  E. 

The  3  &  4  Wm.  4,  cap.  37,  applies  to  tithe  rent- 
charge,  and  therefore  only  six  years'  arrears  of  that 
species  of  property  can  be  recovered  by  the  tith^ 
owner.  EccUnasticeU  Commisiionert  r.  Martj/ma 
ofSligOyl  Ir.  Jor.  261,  C. 

LODGMENT  OF  MONEY,  iSw  PsACTtcs; 

— ♦ — 
LUNATIC.^ 

A  Idnatic  may  be  pennkted  to  travel  in  England 
on  proper  security  being  givep ;  bot  the  court  will 
not  give  leave  to  the  aoamittee  to  take  the  lunatic 
out  of  the  United  Kingdom  on  a  medical  certificate 
that  it  wottld  be  to  the  advantage  of  the  lunatic  to 
travel  in  a  oontineiiial  climate.  In  re  JfJackeii,  3 
In  Chan.  11.  876  >  s.  c,  6  Ir.  Jur.  249,  C. 

Where  monfy  was  Wdged  in  court  by  a  defend- 
ant in  an  actioB  brought  by  a  pbuotifi'  alleged  to 
be  a  lunatit,  leave  wa»  givea  to  invest  the  money 
in  the  name  of  the  Master  of  the  court  in  the  pub- 
lic fttnda^    Irt  we  BarreU^  7lr.  Jur.  22,  C.  P. 

Theeonrt  refuaed  to  maise  any  order  as  to  the 
dividends  until  they  had  accrued.    Jb, 

The  Masters  have  jurisdiaion,  in  cause  petitions 
under  the  Idth  section  of  the  Chancery  Regulation 
Act,  to  appoint  a  guardian  ad  litem  for  a  lunatic 
respendBnl.  A$h(»n  v.  PoUoek^  7  Ir.  Jur.  50,  M.  O. 
.  Nottee  of  fiUeg  a  eause  petition  was  directed  to 
be  served  epon  a  respondent,  who  was  of  uusouod 
mind  and  out  of  the  jurisdiction,  by  serving  the 
keeper  of  the  lunatic  asylum  and  the  friend  of  the 
liuiatic  in  Londan*  and  liberty  was  given  to  peti- 
tfoner  to  -appoiot  a  guardian  ad  litem,  in  case  res- 
pondent's frienids  should  neglect  to  do  so.  76. 
.  A  cease  petition  havipg  been  filed  for  the  reco- 
very of  real  ynder  a  lease»  and  for  the  administra- 
tion of  the  estate  of  the  assignee  of  the  lessee,  the 
petitioner  claimed  as  assignee  of  the  reversion  un- 
der a  dead  of  the  year  1822,  and  stated  payment 
of  «eBl  for  M  years  to  such  assignee.  The  respon- 
dent in  her  discbarge  did  not  deny  the  payment  of 
lentyand  as  to  the  execution  of  the  deed  of  1822, 
said  sbe.kjaew  nothing,  but  that  the  grantor  was  a 
kvatic  at  the  tioie*  The  Master  directed  that  each 
puij  should  examine  on  interrogatories,  and  re- 
fused to  direct  an  issue.  Held,  that  an  issue  should 
not  be  directed  as  to  the  question  of  lunacy,  and 
ibat  the  onus  of  pcpving  the  lunacy  lay  on  the  re^ 
spoodenl.    Long  v.  Xo?*^,  7  Ir.  Jur.  81,  R. 

MAGISTRATE,  See  Justice  of  thb  Peacz. 

'— ♦ — 
MALICE,  See  Criminal  Law. 

-— ♦ — 


MANDAMUS,  See  Poob  Law. 


MARRIAGE. 
A  marriage  celebrated  in  England  between  a 
native  and  domiciled  Scotchman  and  an  Irishwoman 
may  be  dissolved  by  a  decree  lor  a  diveree  pro* 
neunced  bv  the  Court  of  Session  in  Scotland.  Ma* 
gherv.  MiAUsier,  3  Ir.  Chan.  R.  604,  C. 


MARRIAGE  SETTLEMENT. 

A  settlement  recited  an  agreement  to  settle  ti»e 
prQ|itrty  of  the  wife  for  her  sole  iise,  free  from  ber 
husband's  debts,  eontrol,  &&,  and  to^  l^e  paid  on  her 
receipt,  or  of  siieb  appointee  as  sbe  shoiildl>y  writ- 
ing under  seal,  in  eadi  half-year,  fer  that  purpose- 
appomt,  DO  such  appointment  to  extend  beyond 
half  a  year,  but  to  be  capable  of  being  remaived 
half-yearly ;  and  na  act  or  authority  whatever  ^ 
be  capable  of  empowering' tba  bus&and  or  any  ene 
deriving  through  him  to  take  the  property  ^  l^t  tb» 
wife  to  have  power  and  authority  in  every  i^eSpeet 
to  dispose  of  the  same  and  the  accumulations  thereof 
by  deed  or  will*  at  all  times,  &c.,  as  she  should 'think 
fity  as  fully  as  if  she  had  remained  sole  and  untha^- 
ried  ;  and  in  case  of  her  dying  intestate,  tbe  -pro^ 
perty  and^  all  accumulations  thereof  to  pass  tb  ber 
heirs  and  neU  of  kin«     Tlie  settleoiettt,  aflter  VesN 
ing  the  property  (a  portion  of  whieh  consisted  of 
two  annuities  or  rent-charges)  in  the  trustees  theredf " 
proceeded  to  declare  that  they  should  rec^ve  the^ 
same  annuities  from  time  to  time^  half  yearly  M 
same  should  be  paid,  and  after  receipt  thereof  ptAy- 
over  the  net  produce  to  the  wife  on  her  ewn  t'e^- 
ceipt  free  from  her  husbands  control,  l^t.    'i'fWlis- 
also  declared  that  the  trustees  should  caity-'flltn 
effect  the  true  intent,  &c.,  so  as  to  maintain  and 
app|y  to  the  sole  ase,  &c«,  of  the  wffb,  antf  stiiy^iei 
to  her  sole  control,  &c.,  (notwithstanding  esttfeMore,^ 
all  and  every  her  property  according  a^  she  AbMld 
thinic  fit,  and  so  as  to  be  payable  mto  her  owt» 
hands;  and  her  own  sole  receipts,  all  ilk  ber-ow*' 
handwriting  and  signed  by  her,  to  be  tbe  sole  and 
only  acquittances  for  the  saroe^    After  the  asarrla^ 
and  during  the  husband's  lifetime,  tbe  wife  joined 
in  executing  a  promissory  note  to  the  petitioner,  to 
secure  a  debt  of  her  own,  and  tbe  salt  was  to  raiaa 
the  amount  out  of  the  securities.    Held,  tkmt  she 
was  restrained  during  her  husband's  Hfe  f)rom  anti- 
cipating the  annuities  in  that  way^  ^  and  aeeordhigly 
the  petition  for  a  receiver  over  same  was  disBrased» 
Doolan  v.  Blake,  S  Ir.  Chan.  R.  340,  C. 

A  limitation  in  a  marriage  settlement,  girmg  a 
fund,  the  property  of  the  settlor,  to  the  settler  Ibr 
life,  with  remainders  over  in  the  event  of  the  bank- 
ruptcy or  insolvency  of  tbe  settlor,  is  void  on 
grounds  of  public  policy,  and  the  settlor  harii^ 
conveyed  this  fund  to  assignees)  in  trust  for  cre- 
ditors, they  are,  upon  his  insolvency,  entitled  to 
retain  the  liind  during  the  life  of  settlor,  in  prefe* 
rence  to  the  ofijects  of  the  limitation,  so  HM^  oa 
appeal,  (revers^g  the  judgment  of  the  Master  of 
the  Rolls,)  In  re  Catey,7  Ir.  Jur.  133>  C. 

For  a  report  df  the  same  case,  as  heard  at  the 
Rolls,  a  If.  Chan.  R.  419. 
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F  S,  being  the  owner  of  certain  fee-siniple,  free- 
hold, and  leasehold  estates,  executed  two  several 
bonds  for  the  respective  sums  of  £500  and  £1,700, 
dated  respectively  in  the  years  1799  and  1817,  to 
which  J  £  S  was  now  entitled.     On  the  17th  of 
ApriV  l&tB^  F  S,  upon  the  marriage  of  his  eldest 
8on,  Jy  executed  a  settlement,  whereby  he  cooveyed 
his  estates^  irpon  trust  for  himself  for  life,  then  to 
his  said  son*  for  life,  and  next  to  secure  a  |oii>ture 
for  the  intended  wifeof  the  son,  with  other  provisions 
for  ^he  younger  children  of  F  S*    The  said  F  S  rhen 
eooyeyed  other  lands  to  trustees,  in  trust  out  of  the 
Fents  and  profits  *•  to  pay.  off,  discharge,  and  keep 
dov^D'  all  interest  now  due  or  hereafter  to  grow 
tiwe  ijpqn  all  debts  and  incumbrances  now  affect- 
h)^  ^.9/  any  part  of  the  estates  by  the  said  pre- 
0^t^.  granted  or  assigned,  or  upon  such  other  debts 
iig)f.  d&«  by  the  said  F  S,  as  far  forth  as  the  same 
by  law ^bear  interest,  and  which  other  debts  and  in- 
e^m^braoces  are  specified  in  a  schedule  hereto  an- 
H^^d  ;*/  theft,  after  some  other  trusts,  in  trust  for 
F  S  for  Rfe,  and  then  for  the  said  son,  J,  his  heirs 
and  assigns;  provided,  that  these  last  mentioned 
estates  were  to  be  liable  to  and  <^  chargeable  with 
tbe  payor^t  of  all  and  singular  the  debts  and  in- 
ciunbranoes  of  F  S  now  due  by  him,  as  the  same 
are  s^iecitied  in  said  schedule,  and  that  such  debts 
a»d  incumbrances  shall  remain  and  be  liens  and  ! 
charges  thereon  exclusively,  and  in  exoneration  of*  | 
other  tenements  and  premises.    This  indenture  also 
contained  a  provision  that,  notwithstanding  any  of ' 
tbof  trusts,  these  lands  so  charged  with  the  debts 
might,  in  the  lifetime  of  F  S,  be  sold  by  the  trus- 
tees for  the  payment  of  all  or  any  of  the  debts 
cbarg^  upon  any  of  the  premises,  provided  it  be  ' 
with  consent  of  F,S  aixd  his  son,  J,  or  the  survivor  ' 
o%  them.     To  tbi»  indei^ture  was  annexed  a  sche-  ; 
d^tleof  the  debts,  including  large  itenis  which  could 
nH  be  at  all  chargeable  upon  the  estates,  unless 
lAadeso  by  this  deed,  and,  among  others,  two  bonds 
ck^ the  Rev.  J  S  for  £600  and  £1,600  respectively. 
ISone  of.  the  schedule  creditors  were  parties  to  the  1 
dtiefit.nor  had  they  notice  of  it,  but  it  was  executed  ' 
l^F  S  and  his  said  son,  J»     Ttie  marriage  took  { 
place,  aod  ,the  interest  was  paid  upon  the  bonds 
aud  other  schedule  debts  till  1846,  first  by  F  S, 
itrid  then  by  his  son,  J.     In  1824  F  S  conveyed 
his  ltle.estateja  the  laud  to  other  trustees  to  keep 
down  the  iuterost  upon  these.  de|^ts,  and  also  upon 
other  debts,  all  of  which  were  contained  in  a  sohe-  I 
dole  to  thi»  second  deed,  and  theu  upon  similar  I 
trusts  as  before.     J  S  died  in  1831,  having  by  bis  \ 
will  left  everything  real  and  personal  to  bis^son,  J,  ' 
the  younger,  whom  he  made  executor,  aud  who 
ptvred  tho  will.    In  1832  the  son,  J,  married  a  se- 
cond time,  and  made  a  settlement,  reciting  the  in- 
denture of  April,  1818,  and  that  the  said  J  ha4 
ttceooted  a  bond  to  indemnify  the  trust  estates 
therein  from  the  debts  mentioned  in  said  iudeuture 
of  18-1 8»  and  he  subsequently  incumbered  his  es- 
tates by  several  mortgages  and  bonds,,  and.  died  in 
1845,  having  by  his  wUl  bequeathed  all  his  real ; 
and  personal  estates  to  trustees  to  pay  his  mortgage  ' 
and  bend  debts,  and  theu  bequeathed  all  to  his  eld- 
est 8on,  F,  subject  thereto.     A  suit  having  been  | 
instituted  by  J  £  S>  the  owner  of  the  first  bonds, 


it  was  resisted  by  those  mortgage  and  judgment 
creditors  of  the  son  J.  Held,  (Lord  St.  Leonards 
dissentiente,)  that  the  two  bonds  for  £500  and 
£1,700  were  identical  with  those  mentioned  in  the 
schedule  to  the  settlement  of  181 8^  as  bonda  for 
£600  and  £1,600  respectively,  aiuL  that  the  son,  J^ 
took  the  trust  lands  in  said  settlement,  subjeet  \j^ 
the  payment  of  interest  then  due,  and  to  grow  due« 
on<  said  bonds,  and  that  the  trusts  of  the  will  of  the 
son,  J,  should  be  carried  out,  and  that  these  two 
bonds  formed  part  of  those  directed  by  the  will  to 
be  paid,  and  were  within  the  trusts  created  thereby 
for  payment  of  bond  debts.  St^nnatt  and  otKert^ 
appellants  ;.  Simpson  atkd  otkgi's,  t^^spendents,  7  Ir^ 
Jur.  ia7,  H.  L. 

Per  Lord  Chancellor. — The  schedule-  creditors 
were  objeets  of  the  settlor's  bonnty,  as  much  as  tlie 
eldest  son,,  and  though  tho  trusts  were  revocable 
during  the  life  of  F  S,  yet,  when  at  his  death  they 
became  irrevocable^  the  oMeet  son,  J,  oould  only 
take  the  estates  as  they  were  given  him,  viz.,  sub- 
ject to  the-  debts.  Son»e  of  the  debts  in  the  sche- 
dule being  evidently  intended  by  the  settlor  as  a 
gift,  makes  it  conclusive  that  he  intended  the  trust, 
as  to  all  the  schedule  dehts^  to  operate  as  a  bounty . 
Even  if  such  intention  did  not  afipear,  it  is  doubt- 
ful whetlier  the  doctrine  of  Oatrard  v.  Lord  Lau^ 
derdale  applies  to  a  case  when  the  trust  is  to  come 
into  operation  only  on  the  death  of  its  author,  and 
when  subject  to  trusts  for  the  payment  of  debts  the 
Unds  charged  are  conveyed  by  way  of  bounty  to  a 
third  person.  The  trd^t  for  the  sale  of  the  lands, 
with  the  consent  of  F  S  and  his  son  J,  is  not  incon- 
sistent with  the  trust  for  the  payment  of  debts,  be* 
cause  the  sate  contemplated  was  a  sale  in  the  life* 
time  of  F  S,  before  the  other  trust  bad  arisen.  lb. 

Pei;  Lord  St.  Leonards. — The  schedule  creditors 
could  not  have  filed  a  bill  for  the  interest  on  their 
claims  as  soon  as  the  deed  of  1818  was  executed, 
as  no  contract  was  entered  into  with  them.  The 
fact  of  the  trust  being  rendered  irrevocable  by  the 
death  of  F  S  did  not  give  them  any  additional 
right.  The  payment  of  interest  on  the  debts  did 
not  entitle  them  to  sue  the  trustees,  nor  was  there 
any  notice  to  the  creditors  or  dealing  with  them, 
sufficient  to  give  them  any  rights  under  the  settle- 
ment of  1818.  The  trusts  of  this  deed  began  im- 
mediately, and  if  the  schedule  debts  and  the  interest 
tbeceon  were  held  to  be  a  charge  upon  the  estates, 
the  creditors  could  have  filed  a  bill  for  the  recovery 
thereof,  immediately  after  the  execution  of  the  deed 
of  1818,  which  would  be  contrary  to  the  authorities. 
The  deed  of  1824^  placing  other  debts  puiipnstn 
with  those  in  the  deed  of  1818>  show  that  it  wa» 
not  the  intention,  of  the  settlors  that  the  debts  of 
1818  were  intended  as  a  bounty..  Tiie  rest  of  the 
deed  was  a  contract  upon  the  marriage,  and  though 
this  was  bounty  to  the  schedule  creditors^  they 
could  not  enforce  \U    i&. 

Garrard  v.  Lord  Lauderdale^  Gibbi  v.  Olami$t 
and  Gibbs  v.*^  Gib:fon^  observed  upon.    76. 


MARRIED  WOMAN,  See  Husband  and  Wine. 

Semble,  where  one  of  the  defendants  is  a  fome 

covert,  and  the  suit  is  respecting  her  inheritancej^ 
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ttie  consent  of  her  counsel  in  the  direction  of  an 
issue  relating  thereto  would  not  be  binding  on  her. 
Eossborough  v.  Boyse^  8  Ir.  Chan.  R.  540,  R. 

The  interest  due  at  the  time  of  a  fund  settled  to 
the  use  of  a  married  woman,  witli  a  clause  against 
anticipation,  is  liable  to  be  charged  with  the  amount 
of  a  promissory  note  due  by  her.  Fitssgibb<m  v. 
Blak^.  3  If.  Chan.  R.  663,  C. 

Seiuble,  that  interest  which  accrued  due  after  the 
date  of  the  promissory  note  could  not  be  charged 
therewith.     Ih. 

A  married  woman  sued  together  with  her  hus- 
band cannot  demur  by  attorney,  but  must,  if  at  all, 
do  so  in  person  when  the  husband  lets  judgment 
go  by  default.  Bet  gin  v.  Burke,  7  Ir.  Jur.  27, 
C.  P. 

A  married  woman  may  not  appear  by  attorney, 
although  sued  as  feme  sole.  Kennedy  v.  Grace,  7 
It.  Jur.  28,  C.  P. 

In  a  defence  io  an  action  of  ^ectmeat,  the  de- 
fendant pleaded  as  follows  :  *«  A  P,  defendant,  in 
person,  appears  and  takes  defence,  &c.,  and  there- 
fore she  defends  this  action.** — (Signed)  J  C  M, 
attorney  for  the  said  A  P,  No.  46,  Hardwicke-st., 
Dublin.  Application  to  eet  aside  the  defence  for 
irregularity,  granted.  Seymour  v.  Patterson,  7  Ir. 
Jur.  46,  E. 


MESNE  PROCESS. 

It  is  the  duty  of  the  plaintiff  applying  for  a 
judge's  fiat  to  set  forth  in  his  affidavit  to  hold  to 
baU  all  the  facts  of  the>ease  in  the  first  instance ; 
and  he  is  not  justified  in  withholding  facts  from 
the  knowledge  of  the  judge,  on  the  supposition 
that  they  are  not  material  to  the  case.  JRodoca- 
nachi  v.  Soderhohn,  2  I.  C.  L.  R.  531 ;  s.  c,  6  Ir. 
Jur.  21,  C.  P. 

In  an  action  of  trespass  for  an  illegal  arrest  and 
false  imprisonment,  A,  the  defendant,  (plaintiff  in 
error,)  justified  under  a  Judge's  fiat  to  hold  B,  the 
present  plaintiflT,  (defrtndant  in  error,)  to  bail  in  ati 
action  in  which  A  had  been  the  plaintiff,  the  suing 
out  of  a  writ  of  capias  ad  respondendum  pursuant 
lo  the  provisions  of  3  &  4  Vito,  cap.  105,  and  the 
arrest  and  detention  thereunder  of  £.  B  replied 
that  the  special  order  in  question  had  been  obtained 
on  afiidavits  filed  by  A,  alleging  that  B  was  about 
to  quit  the  country  ;  that  the  said  order  was  sub^ 
aequently,  by  the  order  of  another  judge  acting  in 
Chamber,  set  aside,  and  that  the  special  order  was 
so  set  aside  upon  the  grounds  tliat  the  former  judge 
had  been  induced  to  make  the  same  upon  a  misre- 
presentation of  facts  touching  the  alleged  intention 
of  B  to  quit  Ireland,  and  that  lie  had  been  induced 
to  and  did  make  said  order  improvidently,  where- 
fore the  aaid  order  was  so  set  aside.  The  defand^ 
ant  having  demurred  to  said  replication,  judgment 
was  given  by  the  Court  of  Exchequer  in  favour  of 
B  (the  plaintiff  below).  A  having  brought  his  writ 
of  error  to  reverse  said  judgment,  Held,  by  a  ma- 
jority of  the  court,  five  judges  to  four,  (Monahan, 
C.  J.9  Ball,  Jn  Pennefather  and  Greene,  B.B.,  dis' 
sentientibusy)  reversing  the  judgment  of-  the  court 
below,  that,  it  not  appearing  by  the  replication 
that  the  original  fiat  had  been  set  aside  by  reason 


of  any  fraudulent  or  wilful  misrepresentation  on 
the  part  of  A,  the  order,  although  since  set  aside, 
was  a  sufficient  protection  for  acta  done  under  its 
authority  whilst  it  remained  in  foroe.  Dowdail  (im 
error)  v.  Kelly,  7  Ir.  Jup.  183^  Ex.  Cham. 

-— ♦ — 
MINOR,  See  Peactice.    Recbiyer. 

An  order  cannot  be  made  in  a  cause  petitioa 
against  a  minor  without  proofs*,  Holmes  v.  Holmes, 
3  Ir.  Chan.  R.  126,  C. 

A  testator  bequeathed  the  lauds  of  B,  (held  od- 
der  a  bishop's  lease,  renewable  ev^ry  seven  years,) 
and  all  his  other  property  (being  personal)  to  trus- 
tees upon  trust  to  pay  the  rents  and  other  outgo- 
ings of  K,  as  therein,  and  to  preserve  tbe  interesl 
in  said  lands  by  keeping  up  the  renewals  r  and  after 
giving  certain  legacies,  he  bequeathed  the  residue 
of  the  lands  of  K  and  tlie  othei;  pj^party  to  his 
daughter,  her  executorsi  &c,;.biU  in  eaae  of  ber 
death,  under  age  and  unmarried,  then  over.  On 
his  death  the  daughter  was  a  minor,  and  was  made 
a  ward  of  court,  the  other  personal  estate  uot  be- 
ing sufficient  for  the  payment  of  his  debts;  the 
greater  part  of  same  were  paid  out  of  the  rents  of 
K  by  the  receiver  iu  tbe  misor  matter,  and  renew 
als  were  also  obtained,  and  the  fines  paid  in  like 
manner.  The  daughter  died  under  age  and  un- 
married, and  a  remaindennan  took.  Held)  that  the 
personal  representative  of  th^. minor  was  entitled 
to  be  repaid  the  principal  money  of  such  of  the  testa- 
tor's debts  as  were  paid  out  ot.the.r^^ls  of  K  during 
the  minority,  and  which  the  otner  personal  estate 
was  insufficient  to  discbarge,  Y^ith  interest  thereon 
from  the  minor's  death.  Lanaujse  y^M^lon^,  3  Ir* 
Chan.  R.  354,  C. 

Held  also,  that  the  minor  and  remainderman 
were  bound  to  contribute  to.  the  renewal  fines,  in 
profX)rtion  to  the  actual  advantthge  they  respec- 
tively obtained  from  the  renewals*    lb. 

A  being  seised  of  large  estates,  all  in  Ireland, 
but  being  resident  in  £ugland»  died  there,  and  by 
his  will  made  B  testamentary  guardian  to  his  daugh- 
ter, a  minor.  B  immediatdiy  applied  to,  and  made 
the  minor  a  ward  of,  the  Court  of  Chancery  in  Eng- 
land, and  got  herself  appointed  guardian  of  the  per- 
son and  fortune.  The  minor's  mother,  being  resi- 
dent in  Ireland,  presented  a  petition  to  make  the 
minor  a  ward  of  the  Court  of  Chancery  in  Ireland, 
and  to  appoint  a  receiver  over  the  estates.  The 
court  granted  a  reference  to  the  Master  to  inquire 
whether  B  had  been  duly  appointed  guardian  of 
the  person  and  fortune,  and  if  not,  then  to  appoint 
n  proper  person  as  such  with  the  directions  usual 
in  minor  matters,  B  to  have  notice  of  all  such  pro- 
ceedings ;  and  also  that  the  Master  should  have  re- 
gard to  the  proceedings  in  England,  and  should  re- 
port whether  it  was  for  the  benefit  of  the  minor 
that  she  should  be  made  a  ward  of  the  Court  of 
Chancery  in  Ireland,  or  that  the  petition  should 
have  been  only  for  the  appointment  of  a  reoeirer, 
and  reserved  the  question  of  costs.  JRe  Morgam,  7 
Ir.  Jur.  217,  R. 

Qnsere,  can  a  minor  who  has  been  made  a  ward 
of  the  Court  of  Chancery  in  England  be  also  made 
a  ward  of  the  Court  of  Chancery  in  Ireland  ?     76, 
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mortgage;  See  Cblawe. 
Paio&ity. 


JUDOMENT. 


The  coart  will  not  apfioint  a  receiver  in  a  fore- 
closure suhf  or  a  anit  to  raiise  a  cbArge  effecting 
lands,  unless  a  year's  interest  is  due,  or  the  property 
is  in  danger  of  being  evicted,  (e,g.  for  nonpayment 
of  headrent,)  or  there  is  reason  to  apprehend  that  it 
will  be  insafficient  to  pay  the  charges  on  it.  An 
absolute  order  for  a  sale  in  the  Incumbered  Estates 
Court  will  not  of  itself  induce  the  court  to  vary  the 
rule.     Herbert  v.  Oreene,  3  Ir.  Chan.  R.  270,  R. 

Where  a  judgment  creditor,  who  had  registered 
an  affidavit  of  ownership  under  the  13  &  14  Vic. 
c.  29,  on  the  sanae  day  filed  a  cause  petition,  which 
was  referred  to  the  Master  under  the  15th  section  ; 
and  the  Master  made  a  decretal  order  appointing  a 
receiver  for  the  payment  of  the  sum  due  on  foot  of 
the  judgment;  the  court,  on  appeal,  it  appearing 
by  affidavit  that  the  lands  would  be  insufficient  to 
pay  the  judgment,  extended  the  receiver,  who  had 
been  appointed  io  another  matter,  but  reserved  the 
question  of  costs,  until  the  produce  of  a  sale,  which 
was  pending  in  the  Incumbered  Estates  Court, 
should  be  ascertained,    lb. 

It  is  a  well  settled  general  rule  of  the  court  not 
to  pay  liny  part  of  the  principal  of  a  mortgage  out 
of  the  rents  and  profits,  or  to  appoint  a  receiver 
for  that  purpose.  The  provision  in  the  Sherifi'*s 
Act  to  the  contrary  is  an  exception,  to  the  general 
rule,  the  appointment  of  a  receiver  under  that  Act 
being  in  the  nature  of  an  equitable  execution  and 
io  lieu  of  the  degU:    lb. 

The  affidavit  to  register,  as  a  ntortgage,  a  judg- 
ment obtained  io  an  uhdverse  ^it,  did  not  specify 
the  title,  trade,  or  profession  of  the  plaintiif,  and 
did  not  specify  the  amount  of  costs  recovered  by 
the  judgment  Held,  thai  the  omission  of  the  costs 
was  not  a  valid  objection,  inasmuch  as  no  costs  were 
specially  given  by  the  judgmi^ut,  and  that  besides 
the  word  "costs"  in  the  Bth  requirement  of  the  6th 
section,  properly  referred  to  costs  as  such,  ordered 
to  be  paid  by  any  **  decree,  order,  or  rule."  In  re 
FerraU,  7  Ir.  Jur.  807,  Bkpt.  €t. 

Held  also,  that  the  affidavit  not  stating,  pursuant 
to  the  6th  requirement  of  that  Section,  either  the 
title,  trade,  or  profession  of  th^  plaintifi^,  was  inope-' 
rative  to  create  a  mortgage.    J6. 


MOTION,  See  Practicb. 
— ♦ — 

NE  EXEAT  SEGNO. 
A  respoodent  is  not  entitled  to  his  discharge  from 
custody  under  a  ne  exeat  regno^  upon  the  ground 
that  he  was  made  amenable  to  that  writ  by  means 
of  an  arrest,  under  a  warrant  issued  on  intorma- 
tioot,  awom  by  the  petitioner,  in  respect  of  the 
same  matters*  whioh  were  in  question  in  the  suit ; 
even  thoogh  the  prosecution  instituted  in  pursuance 
of  tboee  iftformations  be  eventually  abandoned,  if 
the  petitioner  appear  to  have  a  bona  Jide  intention 
of  proseentii^  the  criminal  proceedings  at  the  time 


of  procuring  the  arrest  on  the  warrant.     Keiiij  v. 
Birch,  3  Ir.  Chan.  R.  466,  C. 


NEGLIGENCE,  See  Evidence. 
— ♦— 

NEW  TRIAL,  See  Practice. 


NONSUIT,  See  Practice. 


NOTICE,  See  respectivk  titlks. 


NOTICE  TO  QUIT,  See  Practice. 


NOTICE  TO  TREAT,  See  Railway  Co. 

— f— 

NOTICE  OF  TRIAL,  See  Practice. 

— ♦ — 

OFFICE. 

The  52  Geo.  3,  cap.  134,  s.  2,  does  not  create  or 

regulate  two  distinct  and  IndependefH  offices  of 

weighmaster  and  taster  of  butter,  but  the  latter  is 

merely  a  function  of  the  former  office.     Keiitf  r. 

Molony,  7  Ir.  Jur.  225,  Q.  B. 

Qusere,  whether  the  office  of  weighmaster  of  but- 
ter under  the  last  mentioned  Act,  is  distinct  from 
that  of  public  weighmaster  created  by  the  4th 
Anne,  cap.  14,  Ir.    lb. 

— ♦ — 

OCCUPIER,  See  Registry. 

— ♦ — 

ORDER,  See  CQAKoiya  Ordrr.    Practics. 

— ♦— 

PARTICULARS,  See  Practice. 


PARTIES,  See  Practice. 


PATENT. 

On  a  motion  for  an  injunction  to  restrain  the  in- 
fringement of  a  patent  an  order  was  made  that  the 
motion  should  stand  until  the  plaintifif  brought  an 
action  at  law.  There  was  a  verdict  for  the  plain* 
tiff,  and  the  defendant  tendered  a  bill  of  exceptions, 
poinding  which  the  motion  was  renewed.  The  court 
granted  an  injunction,  the  plaintiff  undertaking  to 
abide  any  order  which  the  court  might  make,  by 
directing  an  issue,  or  otherwise  to  ascertain  the  da* 
mage,  if  any,  which  the  defendants  should  sustain 
by  obeying  the  order,  in  case  the  defendant  should 
obtain  judgment  in  the  action  at  law.  Baxter  v. 
Combe^  3  Ir.  Chan.  R.  245,  R.;  8.  c,  affirmed  on 
appeal,  8  Ir.  Chan.  R.  256,  C. 

Where  a  several  fishery  in  a  navigable  river  has 
been  appropriated  by  the  Crown  prior  to  Magna 
Charta,  a  grant  in  letters  patent  to  A  and  his  heirs 
of  all  the  salmon  fishing,  pike,  eel,  and  other  fisii- 
ings  of  and  in  the  river  in  question,  enure  to  pass 
the  several  fishery.  Ashworik  v.  Brawn,  7  Ir.  Jur» 
315,  Q.  B. 
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PETITION,  5m  PttActicE. 


PLEA,  See  PtlEADtNO. 


PLEADiNG,i$'00CaivTa%cT.  Em^o»»l.   Mah- 
Bi«&  WouAN.     P«ACTtcfc,     StTOofistiaiv  or 

Breaches. 

Uni\B^*  fhrmer  stfstem.\-~-A  writ  of  scire  facias 
on  a  recogtrfzance  recited  the  recognl2aDce»  which 
ptirported  to  be  taken  by  S,  a  Master  Extraor- 
dinary of  the  court  for  the  County  of  H.  The 
|>1ea  tratefsted  that  &  \^  as  a^ Mazier.  Extraordinary 
for  tlie  County  of  U.  il^Id,  on  demurrer,  that  the 
plea  tvas  bad,  aar  the  recital  of  thi^  recognizance 
estopped  the  defendant  from  den3'?ng  any  of  the 
material  facts  appearing  thereopon,  though  after- 
wards substantively  alleged.  Rt^g,  v.  litoirif  S  Ir. 
Chan.  R.  268,  C- 

To  a  tcirt  Jhciast  on  a  judgment  praying  execu- 
tion generally,  the  defendant  f^leaded  tliat  a  ca,  sa. 
had  been  issued  by  tTie  plalntifPbn  foot  of  the  judg- 
merit  in  the  scLJh.  mentioned,  under  Which  the  de- 
fendant had  been  tiitested,  and  then  averred  that 
the  defendant  was  released  and  discharged  from  this 
arrest  by  <^onsent  of  the  pliintlfT  and'  iHno  the  ejie- 
ctxtion  upon  said  judgment.  He^d,  that  such  k  plea 
was  bad  upon  genera!  demurrer. '  'Bui-ns^/Oiea- 
»3f,  8  Ir.  C.  L.  IU.1  V  s.  c.  5  Ir.  Jbr.  65,iQ.  &   ■ 

Held  also,  that  adrtiittfng  the  fWts  $li4tM  in  ll>e 
plea  to  be  true  the  sd.  Jo.  n&ed  not  pray  a  $peci^ 
cxectition  exdudibg  persona!  arrest.'    Ih. 

A  *?f.^.  issued  by  the  assignee  of  n  judgment 
directed  the  sheriff  to  make  tuown  ks  well "  to  the 
heirs  of  the  conuzor  of  the  said  judgment,  as  also 
to  the  several  tenants  to  the  Idnds  and.  tenements 
which  were  of  the  said  conuzor,,  &c,  to  show  if  they 
have  or  know  anything  to'  Say  for  themselves, 
wherefore  the  debt  and  damages  aforesaid  ought 
not  to  be  made,  &c.,  according  to  the  said  recovery.^ 
,  The  slieriff  returned  that  he  had  made  known  to 
the  within  named  A,  B  and  C,  heiresses-at-law  of 
the  said  conuzor,  and  also  to  D  and  E,  tenants  to 
the  lands  and  premises  within  mentioned.  Held, 
that  though  the  words  "the  lands'*  in  the  set.  fa. 
meant  "all  the  lands*  they  had  not  that  significa- 
tion necessarily  in  the  return,  and  that  it  was  there- 
fore bad  on  special  demurrer  for  ambiguity.  JPot- 
trell  v.  Grifllh,  S  Ir.  C  L.  R.  131,  E. 

Held  also,  that  it  is  sufficient  in  a  *ci.  fa.,  at  the 
suit  of  an  assignee  of  a  judgment,  to  pray  judgment 
"according  to  the  said  recovery'*  without  the  ad- 
dition of  assignment.     16. 

As  to  k  not  being  essential,  in  an  action  against 
a  corporation  on  foot  of  an  award,  to  aver  that  the 
Submission  wad  by  deed,  see  M'-Clintockv.  London- 
deny  and  Ookrtiine  JRailiaotf  CompcmVy  B  Ir.  C.  L. 
R.  609  5  8.  c.  «  In  JUr.  229,  Q.  B.  / 

Ujider  Gunmon  Lanj  Procedure  Act.^ — The 
court  wjll  not  set  ai^ide  h  writ  of  somnwuB  «iKif>lafmft 
if  signed  by  counsel,  on  th^  ground  that  it  eontaint 
several  oounti  varying  tbecattse  of  action,  when  the 
plaintiff  does  not  appear  to  have  unnecessarily  re- 
stated his  complaint   with  a  view  to  embarrasa or 


oppress  the  dafendairt.     Harriespn  ▼•  Le^ch,  3  Ir. 
C.  L.  B*  627,  C.  P. 

A  defeoee  will  b«9ei  aside  when  amoBnting  u> 
the  geoetfti  fesue»  *  Dmeling^r.  WaUaee^  8  Ir.  C.  L. 
RrSa,  Q»  B. 

To  a  SBtniBoni.aiid^phiiDtfisMiaAiid  ocevpatioo 
the  defwidiit  plfsdad  |h^  beiS'DOt  indtilMled  in  the 
SQm  In  lhesiM»mo»S«nd  pW»tmenlioiied  for  the 
use  ttiid  oecupatian  of  tliefNrafnbe8,ra^  he  h«8  here- 
tofore diaebwrged  the  saioe*  HM,  sbM  suoh  de- 
fence was  ba4,  either  as  amoontiif  t*  the  general 
issuer  or  to  e  defeiMte  ol  pay«iei>i  y  emA^  if  Ihe  lat- 
ter, that  the  tineend  matmer  of  Ihd  pejrnieDt  sbonld 
have.bee»eD4erse^  or  speoiied ift  the"  defonoe.-^ 
RuiseU  T.  Nebo9h  d  Ir.  &  L.  A.  S^ )  8.  c  6  Ir. 
Jtir.  2$6,  Q.  B.    \  -  . 

A  defence  to  aii>action  £ot  gooA  ae)d:aAd  idelt- 
ymtei,  as  to^fUurft  thee  defeedani  WBS^«atiiHM»ted, 
&0.,  a&d  as  to  the  residue^  eooord  and  salitfaelkMit 
was  held  to  be  isregular  and  6tthairassingv.tli»|^e« 
of  "  not  indebted"  being  too  general.  -AiiMi  ¥• 
Banagan,  3  Ir.  C.  L.  Re  983;  s.  c^luJu^mip 
Q.  B. 

A  defence  to  a  writ  of  swninoDS  a&di^teiAt,  cbm* 
plaining  of  a  4>reacbMe(  eoiseBavit  (for  mmffMqrnient 
of  reel,  aiid  ttadDgi  tittt  defendant-had  agreed  i» 
aseoept  ^  a  certahi  oOnaideretioDt  ind  badaeeepteAi 
an  abated  reoi,  end  tijat  Ib^  stiit  deeMi^ided  lAraa^ 
violation  jxfp^he'Bgreetiton|$  jsodii»tther,(  Ihal  the 
01%  SIP  due  <wfaa)£6ft(  which  the>dafcHrtaeii>foitgh> 
into  eeiirt,i.wa«  heldibstd^^  bedtiM^)it  di4r  ttolt  all^ 
wbeiheriotr  n9^ikB\AgTmm^U'^BmiA»tmti.-'\J^ 
ei/^T.i7yasM^8lA»CvL:ILQ88,Q.a.       i 

Tonetwri|(tof'atufiiQMMniiaod  pkaiit^.fiat^gaDds;N>)d 
aoddtiUvered,  godds  bargaiHed^aiid  MMekutm 
aeksoontetafted,  4bct4efeadaiit  plei^ed/iUMit^he.^  V  ta 
not  aitd<iMver  iw«f  iodebtedito  Ihef  laintiffiiii  teapcee 
of  the  eevemlcatiseeof:  aetiiMl  et  lUiy  lof  Uienstt  the 
summoUs  aod^  plaiot  naeiitiODed/  ^  lleld^  that  auol» 
diafeiice  was  oh  trbverse  of  ikiiy  ei^faotdn  the  wm* 
n^tisi^Dd plaint nfeentioned^afadiipaBleo vide.  Osek 
V.  Mahan^^  3  Ir.  C  L.  R.  24^$  a.  c.  6  Ir«  Jur.  801, 
Q.B.  . 

in  an  aetk>D  agaioit  a^iraihrarjr  eoi»paoy  fov  vej^ 
ries  done  te  the  plaintiff 's  >  hoosei  the  defendants 
pleaded  that  the  allegpedJiyunes.werrconuaiUed 
under  the  pre^rimnarolattatUhi  iAcl«f  Parliament, 
and  that  the  plaintiff  abould  have  poraaed  the  re. 
inedy  given  Isy  that  Act*  The  plamiiff^ving  ap- 
plied under  the  Cbmoieo.  Law  Proeednre  Act  to 
have  the  plea  set  aside  aa  embarrassing,  the  court 
refused  the  application,  on  the  ground  that  the 
plaintiff's  course  wan  te  demur  to  the  plea.  Con- 
no%  V*  DMin  and  Difoghmia  RaUwmy  Cow^ny, 
a  Ir  C.  L.  R.  255;  a.  c.  6  Ir.  Jur.  302,  C.  P. 

Where  ho  a  plaint  in  aa  action  ibr.tnalioioas  pro- 
secution,  averring  tiiat  the  defendant,  maMcioualy, 
and  witht)at  pretHtUe  oanie^  eaused  the  plaintiff  to 
be  iodi«bed>  for,  te.  "^and  that  the  dctedant  did 
proaeeute  and  eaoaed  the  said  iadieUDeitt  to  be  pro- 
secuted/* &e.,  the  defendant,  dividing  the  t>leittt  into 
two  parts,  traversed  the  statement  **  that  he  malt- 
ciottsly  eaaaed  thia  indictment  to  be  pnferred,  and 
demurred  to  that  part  which  averred  that  be  pro- 
seeeted  the  indictment,  Ac,  lor  the  omiisioo  of  an 
allegation  that  be  had  dene  so  malretonsly^*'  Src 
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The  court  holding  ihtki  the  plaJvit  dtseloMd  tvut  a 
single  cause  of  action,  and  that  ttie  mode  of  defence 
was  calculated  to  embarrass  the  plaioiifl^  «et  aiNde 
the  demurrer  with  costs,  giving  the  <fofendM»t  leav« 
to  plead  to  the  whole  plaint.  Baifle  y.fffmmoHii, 
S  Ir.  C;  L.  R^%&TOr«:  Cii6  JiC  Juf*  970,  C.  P. 

To  a  plaint)  contafniAgii  eouot  fbr  money  paid 
for  the  support  tifde^WdantVi  illegktmate  child,  at 
bis  req«ie8t,  atid  tfi^e  ooiMiicM  ioioiiey  counts,  the  de* 
fendant^  e^ttg  wHli  pleas,  trarersliig  the  various 
allegation  iii'ite:pknQt^  and  a  plea  ^  the  Statute 
of  Lhfvitationa,  pl«iMkK)  "«<  that  he  was  not  indebted, 
&e.  i»  tlie<ittft»^f  £d4,»op  In  any  «tli«r  sum,'  &e.  on 
account  of  ^o  seteral  or  any^  lire,  ef^  the  alleged 
oauaes  of  actioi^  mentioned  in  snid  plaint.'*  This 
plea  was  struck  out  on  motion.  Damieiv,  f^al/ceTf 
8  Ir.  C.  Li  R;  d81  v  s;  «d.  ft  In  Jar.  «7*,  E. 

With  reKpect  to  a  plea^frluid  awl  covin,  andef 
misrepredentotton  to  a  plaint  cur  abatiker's  cheque, 
see  Redditk  v.  ^kHmndgh^  3  I.  C  L.  R.  682  $  s.  o.  6 
Ir.  Jar.  882,  E,  . 

Practice  astoleave  to  tie  several  inoooaistent 

pleas  under  section  57.     v.  M^Donoughy  t  Ir. 

a  L.  R;  6a4i  .iE.  7 

A  piea  amonntidgto^lto^end issue  wiii  beset 
«side,  mid  '4eav6  t^  mlu4L  jo^meot  granted  In  the 
absenc»  of  att  affidavit  of  ^nerits  by  the  defendant* 
Smith  T.  Otam,  d  ir»  C.L;  It  685,  E. 

Thar^eourt,  fngramiog  liberty  to  Mjolnv  will  not 
Mnfio»4h«^Tejoiniief)toiariy/plnrtiou]iar  niattan  "hoe 
will  a^to  tlii  or(tej$baci  d^feiidinif  be  otiibenyto 
rejoin  geiiei^atlyU'tiifuMoni3r.^:^«iA^  ^InQ.hi 
H.225;  8.c.t6J[^JijK28'2,^^^(i.B.  '  ., 

Plea  to.a'^alnt4ki^ctaii«iit  fDjr^non)>aynieut(  of 
rait;  thetMebdanivdid  pot  or  ^  not  liotd  lib^  pife* 
misea  4s-1«]*thb  pl«i^  ^owMiidubd  a^ ,  tenamtf  to  tfa« 
plaimllf  uridaria  ieaaa  3ft4»i>  ^ifi)tmiu  Heidi  per 
CrafWpton,;J^badi  a«i«k4hat  ft  o«tgbt  to  be^etasido' 
on  motion.  Murphgr^^\uiuy^tiJf^  C.  L.  R.  Sda*; 
9^e.inom^\Murphj^9^Eouh&^Qln  Jor.2^8,Q.  B.; 

A replioattai  wapleao^vet^Qiitl i^ the tbUowingi 
terms,  ^  thai  the  plaaiitiS' m^s  not  tioD  is  he  indebted 
to  the  defendant  in  manner  and  form  as  above 
tbereia  plead€Ki^^ie4iadt'lf•<aflBomltf»g  tothe  geae- 
ral  isaufi  B^rgin^vAlV%^e^r^  1  Ir«  Jar.  42,  C.  P. 
>  The  court  will  set  aside  ^  plea  lo'  an  ucUon  for 
assault,  wherekr  tbe:defaartdaiit  relies  ofion  ^bepay« 
ment  of  money  intfr  courts  and' wili  give  iibeity  ta 
the  plaiatiffto  mark  j«idgmat%«s.'iftio  defence  wane 
filed,  tnwmuek  asi  sueba  plea  ia  iritegnlar,  under 
the  5th  seotiou  of  Uie  ConMKm  Law  Procedure 
Act.    Brtiwn  v.  Bf^HOHy^  in  Jor.  119,  K 

A  literal  adherence'  to  Ihe  fmns  given  in  this 
Act  is.  not  necessary,  and  «  defence  to  an  ejectment 
varying  from  the  form,  bat  embodying  a  good  de* 
fence,  he!d  soffieient.  JVoirian  v.  Johnson^  1  Ir.  Jur. 
126,  C.P^  ..  >      ^ 

<  A  plea  tiMit  the  d^ndant  never  ^was  indebted  to 
the  plaiotiff  in  thtf  sumM^umnded  by  the  aommona 
and  plaint  ia  a-  p^  ef  ithe  generai.istue,  and  comea 
withia.16  &^  17rVic;c  118^  8.79»  Meadt  v.  Mw*^ 
row,  7  Ir.  Jur.  126,  G-  P.  . 

Marim  v.  M\H^f  (d  If. Jtiv.27d,)  distinguished. 
Jb, 

Where  to  an  ejectment  for  non-payment  of  rent 
the  defendant  pleaded  in  the  form  given  to  an  eject- 


ment on  the  title,  held,  that  such  plea  was  a  nullity. 
PhUlip$  V.  M'Evoy,  7  Ir.  Jur.  126,  C  P. 

A  defence  to  a  plaint  fbr  assault  and  false  impri^ 
sonment,  which  profesaed  U>  deny  aad  justify,  but 
which  left  it  uncertain  whether  the  justification  ex* 
tended  to  the  act  of  the  defendant,  or  of  the  magis- 
trate and  constable  by  whom  the  plaintifi^  was  aiv 
rested,  was  set  aside  for  uneertaiuty.  Dimns  v. 
Cooper,  7  Ir.  Jur.  167,  C.  P. 

The  court  will  give  a  defendant  liberty  to  plead 
several  matters  uuder  67th  section  of  the  Common 
Law  Procedure  Amendroent  Act,  when  it  appears 
that  it  is  not  die  facts,  but  the  legal  consequences 
of  them,  that  is  in  controversy  between  the  parties. 
Brown$  v.  O'Biien,  1  Ir.  Jur.  182,  Consol.  Cham. 

In  an  action  fbr  oral  slander,  a  defence  stating 
that  the  words  in  the  summons  and  fd,aiut  mentioned 
were  spoken  of  the  plaintifi*  by  the  defendant  in  good 
faith  and  without  malice,  will  be  set  aside  as  J^ing 
framed  in  a  way  calculated  to  prejudice,  embajprass» 
and  delay  the  fair  trial  of  the  action*  Dixo^  v. 
Franlc»^  7  Ir.  Jur.  239,  E. 

Semble,  where  a  defendant  obtains  liberty  to 
plead  several  matters,  the  defence,  pleaded  in  pur- 
suance thereof  must  strictly  follow  the  terms  of  the 
order,    lb. 

In  actions  for  goods  sold  and  delivered,  &c  ^c^ 
it  IS  sufficient  to  deeterejn  the  summons  and  plaipt 
that  the  defendant  is  indebted  to  the  plaintiff  in  X-t 
being  the  price  and  value  of  the  goods  sddand  d^ 
liveredj  without  tlie  insertion  of  the  wordt  **'for 
money  payable  by  the  defendant  to  the  plaiiitiff," 
preceding  the  statement  of  the  particular  oause  of 
aatioHi  as  directed  by  Schedule  C  of  the  16  &  J7 
Tic.  c.  Ill    Ga$m  y\  O'Bi^n^  1  Ir.  Jur,:^72, 

The  Jorma  of  pleadi^t^  in  that  Act  are  not  obli* 
gatory.     lb. 

In  an  action  for  defamation  the  court  grants  li« 
berty  for  defendant,  who  ap|>lied  without  affidavitf 
to  plead  the  Statute  of  Limitations,  to  traverse  the 
words  alleged  to  have  been  spoken,  aud  ali^o  a  de* 
nial  of  the  defamatory  sense  imputed  by  plaintiff  to 
the  words.     Currin  v.  Currin^  7  Ir,  Jur.  96^  IL 

Semble,  it  is  not  a  good  defence  agamst  an  ac« 
tion  for  tlie  recovery  of  naoney  payable  for  general 
average  to  allege  that  the  defeodaat,  the  owner  of 
the  ship,  had,  previous  to  thecommeBoeaieiitof  the 
vo^wge,  let  and  hired  the  use  of  the  ship  to  S*  By  a 
third  party,  for  the  conveyance  of  a  certain  cai^go 
from  port  to  port,  of  which  liiring  the  plaintifi',  the 
shipper  of  other  goods,  had  notice,  and  that  Che 
plaintifi"  had  put  hia  goods  on  board  the  ship  by 
permission  of  the  said  S  B,  but  without  the  know* 
ledge  or  consent  of  the  defendant ;  because  the  de« 
fence  admits  the  defendant  to  he  owner  and  propri* 
etor  of  the  ahip  at  the  time  of  the  jettison  of  the 
plaintifi^is  goods^  and  also  that  he  was  interest^  in 
the  height  of  plaintifi'*a  cargo.  Giimarg  t.  Famlii 
7  Ir.  Jur.  358,  E. 

In  an  action  fbr  slander,  a  plea  of  privileged 
oommunication  will  be  allowed  to  be  filed  alouff 
with  pleas  denying  the  speaking  of  the  words,  ana 
the  meaning  imputed  by  the  iouendoes.  Dixon  v. 
Franks^  7  Ir.  Jur.  384,  E. 

To  a  summons  and  plaiut  averring  the  plaiatifr 
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(o  be  possessed  of  a  store,  &o^  adjoining  premises 
of  J  M,  and  part  of  which  store  was  and  of  right 
ought  to  be  supported  and  enclosed  by  a  wall  be* 
tween  it  and  the  del«mdaitl's  pre  iiises,  and  that  the 
defendant  J  M  took  down  the  said  wall,  whe^el^ 
he  caused  the  part  of  the  store  to  fall,  and  it  and 
the  plaintiflfa  buildings  were  injuredi  an4  ^f  was 
deprived  of  the  support  of  the  wall  and  his  store 
rendered  useless,  the  defendai^t  pleaded  that  he 
caused  the  said  waH  to  be  taken  down  with  all  rea- 
sonable and  proper  cate  and  diligence  to  prevent 
injury  to  the  plaintiff's  store.  This  defence  was 
held,  on  demurrer,  to  be  insufficient.  Toole  v. 
Mackefh  7  Ir.  Jur.  385,  £. 

In  an  action  by  indorsee  against  the  makers  of  a 
joint  and  separate  promissory  note,  the  defendants 
pleaded  that  one  J  J  H  was,  at  the  time  of  the 
making  of  the  note,  negotiating  ou  the  part  of  the 
defendants  with  one  M  C  for  sale  of  certain  pro- 
perty of  defendants,  and  that  it  had  been  agreed 
that  the  amount  of  the  note  should  be  paid  to  J  JH 
by  M  C,  out  of  the  purchnse-money  on  the  com- 
pletion of  the' sale,  and  that»  in  pursuance  of  the 
agreemei^f,  J  J  H  obtained,  at  the  time  of  the  mak- 
ing of  the  note,  a  written  order  authorising  him  to 
retain  the  amount  of  the  note  out  of  the  purchase- 
money  on  the  completion  of  the  sale*  which  defend- 
ants further  pleaded  was  as  yet  incom|jlefe,  and  also 
averred  the  want  of  value  or  consideration  for  the 
endorsement  by  J  J  H  of  the  note  to  the  plaintiff, 
who  took  it  when  endorsed,  with  notice  of  the  pre- 
mises, and  after  the  said  note  had  arrived  at  matu- 
rity. Held,  that  this  defence  was  insufficient. 
Hutkwaiie  v.  Dunne,  7  Ir.  Jur.  386,  E. 

In  an  action  to  recover  damages  for  itijuries  sus- 
tained by  a  railway  collision,  the  plaintiff  averred, 
inter  aHa,  in  his  summons  and  plaint,  that  in  don- 
sequence  of  the  wounds,  &Ch  inflicted,  he  had  been 
obliged,  at  great  cost,  ftc^  to  send  oae  of  his  clerks 
to  travel  on  his  business,  to  solicit  orders  and  coU 
lect  accounts  from  his  customers  in  the  country,  and 
at  great  expense  to  contract  with  and  employ  a 
person  to  travel  on  his  business,  and  was,  by  means 
of  his  wounds,  prevented  from  collecting,  in  person, 
several  large  suras  of  money  due  to  him  by  his  cus- 
tomersi  and  sustained  great  loss  by  the  non  -payment 
of  divers  moneys,  and  was  obliged  to  borrow  large 
sums  to  meet  his  liabilities.  Held,  that  this  portion 
of  the  summons  and  plaint  bein^  calculated  to  em- 
barrass and  prejudice  a  fair  trUil,  be  struck  out, 
unless  the  plaintiff  furnished  the  names  of  the  per- 
sons sent  to  travel  on  his  behalf,  and  the  names  of 
tlie  customers  by  the  non-payment  of  whose  debts 
he  sustained  the  special  damage  complained  of. 
iimiih  V.  DuhHu  and  Drogheda  Railway  Company, 
7  Ir.  Jur.  895,  E. 

In  an  action  to  recover  money  payable  for  rent* 
charge,  in  lieu  of  tithe-composition,  the  plaintiffs 
arerred  in  their  summons  and  plaint  that  an  ai^nal 
sum  was  duly  applotted  on  certain  lands  in  which 
the  defendant  was  and  still  is,  and,  previous  to  the 
passing  of  the  '*  Act  to  abolish  tithe  composition  in 
ireland  and  to  substitute  rent-charges  in  lieu  there- 
of,'* was,,  owner  of  the  first  interest,  equiralenl  to  a 
perpetual  interest  within  the  meaning  of  the  said 
Act,  under  which,  or  derived  wherefrom,  there  was 


not,  at  the  time  of  the  passing  of  the  said  Act,  or 
sttiee,  any  such  estate  oi-  interest,  no  landlord  hav- 
iag  undertaken  the  payment  of  said  composition 
under  the  provisions  of  the  Act  of  the  2nd  and  3rd 
y^ars-of  the  reign  of  King  WiWhim  the  Fourth,  re- 
f tftifig^lo  tithe-compostttpn,  ^dieret)y  the  defendant 
became  liable  to  pay  the  annual  sum,  being  three- 
fburtira  of  the  <aid  d^p<fysitfon.  llie  defendant 
having  denrarred,  On  the]groniid'fbat\The  plaintiffs^ 
did  not,  in  their  p!efedrrig,  ^f^  *^  ^^^^  the  defend- 
ant had  sticfi  an  es^^e  t>f  itiherltance,  or  such  an 
eMate  at  alf,^as  would  rendef  Mm  RabWto  pay  tithe 
rent-*charge.  In  the  parcels  of  latid,  within  the  mean- 
ing of  the  1st  and  2nd  Victoria ;  that  the  nature  of 
the  perpetual  estate  or  interest  of  the  defendant  is 
not  otherwise  mentioned  than  in  Tague  and  general 
terms,**  it  was  held  that  the  summons  and  plaint 
sufficiently  set  forth  the  estafe  of  the  defendant  in 
the  parcels  of  land.  Trench  v.  CiisHdy,  7  Ir.  Jur. 
^99,  E. 


poli<:y.  of  insurance. 

'  Lands  were,  by.  a  marriage  settlement  of  1801, 
conveyed  to  t^oste^.hi'tfust'fot  C,  the  intended 
wifb,  fbr  life,  rema^rtdet' to  Br  fhe  ij>tehded  hus- 
band, f6r  lift,  remainder  irt  trust  for  the  younger 
children  of  the  marriiifge,  with  a  power  to  the  trus- 
tees to  sell  the  Itmds,  ((hd  ^^^y  out  the  produce  in 
the  purchase  of  other  lands  in  fee,  orin  Govern- 
ment securities.  There  u  as '  one  younger  child  of 
the  marriage,  K.  The  trustees  sold'tlie  lands,  and 
lent  a  portion  of  the  purchase  money  to  B,  on  the 
security  of  hisf  bond  and  warrant,  and  a  policy  of 
insurance  on  his  We,  which  Was  eBtcted  by  the 
trustees.  By  a  deed  of  1832,  to  which  neither  K 
nor  her  trustees  were  parties,  B  and  her  eldest 
son,  R,  conveyed  other  .estates,  of  which  B  was 
tenant  for  life,  with  remainder  to  R  in  tail,  to  the 
use  of  a  trustee  for  500  years,  to  raise  by  mort- 
gage a  sum  of  £10,000  to  pay  off  incumbrances ; 
and  after  reciting  that  bonuses  had  accrued  on  the 
policy  of  insurance  to  the  amount  of  £2,500,  and 
that  B  bad  agreed,  in  order  to  indemnify  R*s  es- 
tate, to  assign  to  the  trustee  of  the  term  all  his  in* 
terest  in  the  policy  of  insurance,  and  all  bonuses 
tfaerera,  B  assigned  all  his  interest,  &C.,  in  trust 
to  apply  the  produce  thereof  in  payment  or  part 
payment  of  the  sum  of  £16,000  intended  to  be 
borrowed.  The  £16,000  was,  in  1834,  raised  by 
mortgage  of  the  term  without  referring  to  the  po- 
licy or  indemnity  clause  in  the  deed  of  1834.  By 
deeds  of  1839  and  1843  the  surviving  trustee  of 
the  deed  of  1801  assigned  the  judgment  and  the 
policy  of  insurance  to  R,  as  a  new  trustee  on  the 
trusts  of  the  deed  of  1801,  and  C  and  K  accepted 
the  judgment  and  policy  as  a  proper  investment  of 
the  trust  fund.  Further  bonuses  afterwards  ac- 
crued on  the  policy ;  Held,  that  the  mortgagees 
were  not  entitled  to  the  bonuses  under  the  indem* 
nity  clause  of  the  deed  of  1832.  (yOrady  r. 
Brady,  3  Ir.  Chan.  R.  439,  R. 

Held  also,  that  the  deed  of  1832,  though  not 
binding  on  K,  might  be  read  as  evidence  of  the 
title  of  the  mortgagees.    lb. 

F  proposed  his  life  for  insurance^  and  signed  a 
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form  of  proposal  which  contained  his  answers  to 
twenty-seven  questions,  the  twenty-first  and  twenty- 
second  of  .which  were  as  follows :  "  21. — Did  any 
of  the  party's  near  relations  die  of  consumption  or 

any  other  pulmonary  complaint  ?    Answer Nor" 

«*  22 — Has  the  party's  life  been  accepted  or  refused 
at  any  oflBce  ?     Answer — No."    The  proposal  also 
contained  the  following  agreement :    <*  X   hereby 
agree  that  the  particulars,  mentioned  in  the  above 
proposal  shall  form  the  baais  of  the  contract  be- 
tween the  assured  and  the  company^ ;  and  if  there 
be  any  fraudulent  concealment  or  untrue  allegation 
contained  therein,  or  any  circumstance  material  to 
the  insurance  shall  not  have  been  fully  communi- 
cated to  the  said  company,  or  there  shall  be  any 
fraud  or  misstatement^  all  money  which  shall  have 
been  paid  on  account  of  thia  insurance  sltall  be- 
come forfeited,  and  the  policy  shall  be  void/'    The 
policy  oontaioed  a  warranty  on  the  part  of  F  as  to 
most  of  the  facts  replied  to  in  the  proposal,  but  not 
as  to  Questions  21  and  22.     It  then  provided  that 
the  policy  should  be  null  and  void,  and  all  moneys 
paid  by  F  forfeited,  upon  F  alVegJng  in  certain  enu- 
merated modes ;  **  or  if  anything  so  warranted  as 
aforesaid  sliall  not  be  true,  or  if  any  circumstance 
material  to  this  insurance  shall  not  have  been  truly 
stated,  or  shall  have  been  misrepresented  or  con* 
cealed,  or  shall  not  have  been  fully  and  fairly  de- 
clared and  communicated  to  (be  said  company,  or 
if  any  fraud  shall  have  been  practised  upon   the 
said  company,  or  any  false  statement  made  to  them 
on  or  about  the  obtaining  or  effecting  of  this  in- 
surance.^    In    an    action    on   the   policy  brought 
against  the  company,  it  appeared  that  the  answers 
to  Questions  21  and  22  were  not  true.     Held,  re- 
versing the  decision  of  the  Couru  of  Exchequer 
and  Exchequer  Chamber  iq  Ireland,  that  the  judge 
was  wrong  in  directing  the  jury  tliat  if  they  found 
the  statements  both^j^  and  mate^ial^  they  should 
find  a  verdict  for  the  defendants ;   and  that  the 
questions  which  he  ought  to  have  left  to  the  jiu-y 
^ere — first,  whether  the  statements  were  false  ? 
and  secondly,  whether  they  were  made  in  obtain- 
ing or  efiecting  the  policy  ?    Andeison  v.  FiUger* 
aid,  3  I.  C.  L.  R.  475,  H.  L.  Caa. 

A  cause  petition  may  be  presented  under  the 
15th  section  of  the  Court  of  Chancery  Regulation 
Act  for  sale  of  a  policy  of  insurance,  Brakon  v« 
LawdMVy  7  Ir.  Jur.  283,  C. 

In  an  action  upon  a  policy  of  insurance  the 
plaintifiT  in  his  summons  and  plaint  alleged  that  by 
the  said  policy  it  was  provided  that  in  case  any 
<< palpably  fraudulent  or  untrue"  allegation  was 
contained  in  the  declaration,  or  any  of  the  testimo- 
nials or  documents  addressed  to  the  society  in  re- 
lation to  the  assurance,  or  in  case  any  material  in- 
formation was  omitted,  the  policy  should  be  void » 
averring  that  no  **  palpably  fraudulent  or  untrue  " 
allegation  was  contained  in  any  of  these  documents, 
and  that  no  material  information  had  been  omitted, 
ftCr  The  defendants  pleaded  several  defences,  al« 
leging  in  ^oh  that  the  plaintiff  had  stated  some 
particular  matter  of  fact  <*  which  was  untrue,"  in* 
asmuch  as  the  contrary  was  the  fact,  and  setting 
forth  the  particular  fact  constituting  the  alleged 
untruth.      Demurrer,  upon  the  grounds  that  the 
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defendants  did  not  allege  the  facts  stated  as  mat- 
ter of  defence  to  be  palpMy  untrue,  but  simply 
untrue,  allowed.  Guinma  v.  The  Hope  Mutual 
Life  Aasuvi^nce  wi  ffo»€$fy  Quaranlee  Societa,  7 
U,  Jur.  52,  & 

— ♦•-^ 

POOR  LAW,  Se6  Practice.  Rkgistrt. 
With  respect  to  errors  in  rate  book  not  tending 
to  invalidate  a  distress  for  the  rate,  the  rate  itself 
being  valid,  see  Rush  v.  Guardians  of  Rosf-ompiom 
Union,  3  I.  C.  L.  R.  14  ;  s.  c  5  Ir.  Jur.  24^  Q,  B. 
On  a  return  to  a  mandamus  to  the  Commission- 
ers to  appoint  the  curate  of  the  parish  (the  rector 
having  waived  his  right)  to  the  office,  of  Protestant 
chaplain  of  tlie  union,  Held,  that  the  Commission- 
ers are  the  sole  judges  of  the  fitness  for  such  an 
office,  and  that  a  return  setting  out  that  in  their 
discretion  and  judgment  they  had  appointed  a  duly 
qualified  person  would  not  be  questioned.  Reg^  v. 
Poor  Law  Commissioners,, 3  h  C.  L.  11, 147 ;  s.  c. 
6  Ir.  Jur.  372,  Q.  B. 

Held  also,  that  the  words  of  the  1  &  2  Vio.  cap. 
56,  s.  48 — •*'  preference  shall  be  given  to  some  cler- 
gymen of  the  Es^tablished  Church  officiaUng  within 
tlie  parish  " — do  not  amount  to  an  exclusion  of  all 
other  clergymen,  and  that,  the  other  words,  «*  if 
duly  qualined,*^  refer  to  something  of  which  the 
Commissioners  are  to  judge  j  "  officiating  "  mean- 
ing doing  the  duty  of  an  oflSee.     lb. 

Held  also,  that  mandamus  was  the  prefer  re- 
medy, because  the  title  of  the  prosecutor  is  asserted 
upon  the  supposition  that  the  title  of  the  party  is  co* 
lourable  or  void ;  quo  vtarranto  does  not  lie  ibr  an 
oflftc^  held  during  pleasure.    Ih. 

With  respect  to  the  form  of  proxy  voting  papers^ 
see  Reg,  v.  Awtin,  3  Ir.  C.  L.  R.  441 ;,  s.  o.  6  Ir 
Jur.  2,  Q.  B. 

The  ^h7  Vic,  c.  92,  s.  23,  having  provided  a 
special  tribunal  for  the, decision  of  such  questions, 
this  court  will  not  grant  a  quo  warranto*    Jb. 

As  to  liability  of  purchasers  under  the  Incum- 
bered Estates  Court  for  arrears  of  poor  rates,  where 
estate  was  sold  free  of  incumbrances,  see  Lal^  v# 
ConcannoVi  3  I.  C  L,  R.  557  ;  s.  c,  6  Ir.  Jur.  26, 
Q.B. 

Certain  premises  had  been  rated  to  the  relief  of 
the  poor  under  the  description  of  a  "spinning  mill, 
thread  manufactory,  stores,  and  offices,'*  upon  the 
estimated  net  annual  value  of  £1,600,  Upon  ap- 
peal It  was  ascertained  that  upon  the  premises  there 
were  steam-engines,  and  a  larse  water-wheel,  which 
were  fixtures ;  and  that,  in  addition  thereto,  there 
were  twisting  machines,  flax  cutting  and  hackling 
machines,  and  warping  machines,  which  were  not 
fixed  to  the  building,  but  were  set  in  motion  by 
means  of  the  steam-engines  and  water-wheel,  when 
in  gear  therewith.  It  was  ascertained  that  the  an- 
nual value  of  the  premises,  independently  of  the 
detached  machines,  was  £600  only;  Held,  that, 
b^tving  regard  to  the  provisions  of  the  15  &  16  Vic. 
c  63,  the  latter  class  of  machinery  did  not  form  a 
basis  for  an  increased  valuation,  and  that  the  pre- 
mises ought  to  be  rated  at  the  reduced  amount. 
Reg.  v.  UuarUiaus  of  Banbridge  Union,  7  Ir.  Jur. 
332,  Q.  B. 
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Sf^miAe^  per  Lefroy,'  C.  J.,  that,  vtvAtt  >He  I  &*€ 
Vjkj.  c^p.  50,  rr^gpectWe  of  tlie  fatter  stutote,  tlie 
sapfte  conclusion  Woutd  follow,     ii^.        ♦ 

It  i^  the  d^ty  of  the  Poor  Liiir  CommltMlonert, 
in  ca^ea  relating  to\the  internal  manag^m^t  of  the 
affairs  of  th^  union  b6u9^,  to  communicate  In  the 
fir9(  ip^tao^e  wtth  the  guardians  of  the  union^  and 
not  to  interfpr^  directly  with  or  convey  their  in- 
structions to  tlie  officers  of  the  establishment.  JU^, 
V.  Guardiant  of  Urlingjord  Unton^  7  Ir.  Jur.  149, 
Q.  B. 

A  was  the  immediate  lessor  of  premises  set  at  an 
annual  rent  of  £8ti,  and  rated  at  a  valuation  of  £62. 
A  held  under  a  lease  from  B,  at  a-  rent  of  £27  lOs. 
A  having,  pursuant  to*  the  12  &  15  Vic.  cap.  104, 
8«  1 1,  allowed  the  occupying  tenant  a  proportion  of 
poor-rate,  amounting  to  one-half  the  amount  of  the 
current  rate,  dainted,  in  the  settlement  of  his  own 
retit  with  B,  credit  for  half  the  poundage  of  tlie 
rrfte-  upou  the  eottre  of  the  headrent,  Held,  that 
since  tlie  alteration  of  the  Faw,  by  the  12&  13  Vic. 
c.  104,  6. 1 1,  he  was  not  entitled  to^deduct  so  much, 
and  that  the  amount  of  t|ie  deduction  to  which  he 
was  entitled  should  be  strictly  regulated  by  the  ruTe 
of  proportion  contained  in  the  75th  section  of  the 
1  &  2  Vic.  c.  56 — namely,  as  the  rent  which  be  re- 
ceived was  to  the  rent  whidi  he  paid,  so  should  the 


ters  vested  at  the  testator's  d)eath,  and  bore  interest 
from  that  data  Mmpkv  ^  Murphy,  3  Ir»  Cbait. 
R.  95,C. 


— ♦ — 
POWER,  See  Will. 

A  power  to  appoint  to  and  amongst  obildrMiy  m 
such  shares  afMi  ptoportions,  wr  to  appoint,  a  suni 
*<  to  be  divided  to  and  apmongst  childre»  in  mmIi 
shares,*^  &c.,  as  tbedooee  of  the  power  sball  appotiii 
does  not  authorize  the  excluaioo  of  any  of  the  chit* 
dren.    Minchm  v.  Minehmy  ^  lf>  Chao.  R.  i67,  R. 

A  marriage  settlement  recited  an  inteatisn  to 
secure  a  jointure  for  the  wife ;  and  the  property 
(which  wa9  the  husband's)  was  vested  in  trustees  to 
secure  same,  and  subject  thereto  upon  aiich  uses 
and  for  such  persons  as  the  husband  should  appaint 
by  deed  or  will,  and  in  defaok  thereof  for  the  child- 
ran  of  the  marriage^  share  and  sliarw  atike.*  Held, 
that  the  power  was- a  general  ona  and  not  restricltftf' 
to  ehildreo  of  the  marriage  by  tlie  sobsequtnt  limit- 
ation in  their  favour.  Lanamofe  «u  Bialanur  ^  If* 
Chan.  R.  354,  C. 

The  settlor,  by  his  will  referrad  to^the  atttlemecil, 
aod  confirmed   the  jo>inture  and  beqnaatbed   the 


sHnount  of  the  deduction  a?towed  by  him  to  the  oo  \  lands  nominaiim,  and  all  his  othec  properly,  to 


cupying  tenant  \)e  to  the  deduction  to  be  allowed 
him  by  the  head  landlord.  Car^%  nppelhnt.  Tot- 
te/iham,  respondent,  7  Ir.  Jur.  363,  Cir.  Cas. 


PORTIONS. 
A  sum  of  £8,000  was  charged  on  lands  of  K  by 
a  marriage  settlement  as  portions  for  children,  to 
be'  shared  and  diVfd^d  between  them  ia  such  parts 
and  proportions,  and  to  vest  and  be  paid  to  such 
clkildren  respectively  as  and  upon  such  age,  daya, 
or  times,  and  to  be  subject  to  such  charges,  provi- 
soes, and  limitations,  such  charges  and  limitutions 
being  for  the  benefit  of  some  one  or  more  of  tliens, 
and  in  such  manner  ai  W  M,  the  younger,  by  any 
deed  of*  deeds,  instrumerit  or  instruments  in  writ- 
ing, or  by 'his  last  will,  should  direct  or  appoint, 
and  in  default  of  appointment,  to  be  equally  divided 
between  or  among  such  children,  share  and  share 
alike — the  share  of  sons  to  be  paid  at  tweuty^ne, 
and  the  share  of  daughters  to  l>e  paid  at  twenty- 
one,  or  marriage.  W  M  by  his  will  bequeathed 
a  legacy  of  £2,000  to  his  wife,  and  the  interest  of 
the  remainder  of  tlie  money  of  which  he  might  die 
possessed  for  her  own  use,  and  for  the  maintenance 
and  educiition  of  his  two  daughters,  and  he  charged 
her  estate  of  K,  as  he  was  entitled  to  do  by  his 
marriage  settlement,  with  £8,000,  which,  together 
with  the  residue  of  his  fortune,  he  wished  to  be 
divided  in  equal  shares  between  his  two  daughters, 
and  he  left  the  residue  of  his  fortune  and  money, 
after  paying  the  £2,000  to  his  wife,  together  with 
the  sum  of  £8,000  charged  upon  the  estate  of  K, 
to  be  equally  divided  between  them,  the  entire  to 
belong  to  either  of  bis  daughters,  should  the  other 
not  arrive  at  the  age  of  18  y^n.  Hold,  that  the 
will  operated  as  an  execution  M>f  the  power  onder 
the  settlement)  and  that  the  |K>rtions  of  the  daugh- 


trustees  for  the  benefit  (in  the  avents-thait  happened) 
of  hia  only  daughter  (who  afterwards  died  under 
age,  6tt^}  with  remaioders  over,  but  he  did  not  re- 
fer to  the  power.  Held,  that  the  power  was  well 
executed  by  the  will  in  favour  of  the  first  reotaiD- 
derman.    Jb. 

The  rule*  that  where  a  general  power  of  appoint- 
ment is  exerci^  in  favour  of  a  volunteer,  he  is  a 
trustee  for  the  creditors  of  the  appointee,  holAi 
where  thr^powar^ia  tO||  be  exercised  by  will  dnlji 
Edis  V.  BabiugtoH,  3  Ir.  Cban.  R.  568,  R*      /^  ^ 

A  power  ia  general,  though  there  be  a  restftctioii 
against  exercising  it  in  favour  of  one  person.  *    J7L 

A  testator  by  his  will  reciting  that  he  was  seis^ 
of  a  freehold  estate  iu  certain  premises  devised  i^a 
IbUows  ^  **'I  leavtv  devise  and  be%ueath  to  mv  said 
daughter  M  H  all  my  freehold  interest  in  Norlb 
King-street,  in  the  City  of  Dublin,  upon  trust"  to 
receive  the  rents  and  profits  thereof  for  and  diiriug 
tho  term  of  her  natural  Ufe^  for  her  own  sole  iisc* 
&C.,  notwithstanding  her  coverture,  without  the^  con- 
trol of  her  present  or  any  future  husband,  &C.,  with 
power  to  my  said  daughter  by  any  deed  or  will  to 
dispose  of,  devise  or  bequeath  the  said  freehold  es- 
tate to  and  among  her  children,  in  such  shares^  and 
proportions  at  sbe  shall  think  fit  and  proper.** 
After  some  bequests,  a  residuary  clause  folldwed 
in  these  words :  ^  I  do  hereby  give,  leave  and  be- 
queath to  my  said  daughter  M  H  all  the  reut^  rest* 
due  and  remainder  of  my  worldly  substaocei  of 
what  oatttia  or  kind  soever,  for  her  sole  use  and 
beoefitt  without  the  coDtrol,"  &c.  Held,  that  H  U 
took  the  absolute  interest  in  the  freehold  estate  i 
that  the  power  was  a  naked  one  not  coupled  with  a 
tmstt  and  that  no  estate  was  given  to  the  cbildreo 
^y  implicatioii  isota  the  words  of  the  power,  ffeal^ 
V.  Datwtrif^  d-  Ir.  C  L.  R.  213  ;  s.  c,  5  Ir.  Jur. 
305,  E. 
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IN   ISQCTPT.  .' 

AbaUmeni  and  revivor^ — A  fund  was  ordered 
to  be  paid  to  the  surviving  plaintiff  in  an  injunc- 
tion suit,  abated  and 'dfsinissed  bj  the  lat  General 
Order  of  1843.  Thomat  v.  Thomas,  3  Ir.  Chan. 
ti.399,  R. 

Tlie  oou^t  ha/B,aot  power  to  order  service  out  of 
t^e  jurisdiotipp^  of'  tbe  »Qtm%  f>i  «  si|ggesti6n  to  re- 
vive.    Ro§bav6ugik  ¥•  Boy^,^^  Jr.  CNo.  R- 489,  p, 

A  ota^e  p«tiii4in  ha^Ting  «4>ated  by,the  death  of 
a  sdle  petitionieff,  «fter  m  order  had  been  made  for 
•obstttutloci  of  service  thereof,  .an  9r(}er  >yas  made 
gfviBg  tbe  Gixeentof  of  the  deceased  petitionei^  liberty 
t9  file  ftf  etitioii  of  reviv9r,^d  to  s^b3titute  service 
of  DOtioe  thereof iif)  tbe  jBa,me,  manner  as  had  been 
directed  by  tlie  pre^viou?  order  for  the  substitution 
of  serviee  of  the  original  petition^  Su/ige  v.  Sunge, 
7  In  Juiv  lOUR. 

A  cause  petkioo  having. been  filed  by  a  minor  by, 
her  oast  frieadi  «iid  tbe  minoc  havii^g,  married ,  and 
made  a  raarriege  aettleoient,  aa  order  was  m^de 
giting  litorty  to- fiia&. petition  of  revivor  and  sup- 
plement, bringing  before  the  court  the  husbrind  of 
lto«iitic*'aDdjtl^(tf«iM:eeiof  Ibe  settleoieut*^  Bowes 
▼vFfll«H^J^.9.i<i  Jur.l^Jt 

Adnwiisltafion  .?ut7.^ — A  testatrix  bequeathed  to 
trustees  £20,000,  in  trust  fbr  the  building  and  en- 
dowment of  a  college  fbr'cl6rical  s^ttWettts  corttn»cted 
witb  the  General  Assembly'of  IH^rti  Presbjteriarf*; 
the  same  to  be  feullt  where  the  Irustens  ^hoffld  de- 
cide, and  to  be  ondfer  sttcb  fdfes,  ftc;  as  they  sh^ld 
determine,  subject  to  the  advice  and  direction  of  the 
assenWy.]  .The  'iuil  was  ibr  the  admiutiiwiiwi"  of 
the  assets  of  the  testatrix,  and  to  carfy  intb  execu- 
tion tbe  trusts  of  hefr  wHl.  HeW  tlmt  the  cost*  itj- 
eurred  by  the  Inr^tees  in  th*  settlement  of  a  sdieme 
for  tbe  due  application  of  thb  £20,000  were  to  be 
borne  by  that  bequest,  and  not  by  the  residuary 
fund.    Dill  y.Brotvn,  3  Ir.  Chan.  U.  l^r,  C. 

The  General  Assembly  (who  wei*e  not  parties  to 
the  cause)  presented  a  pc-tftioo  fbr  leave  to  inter* 
vene  in  the  office,  as  if  they  had  been  joined,  and 
that  their  costs  of  doing  so  might  be  allowed  to 
them  out  of  the  £20,000 ;  but  the  order  imide  on 
the  petition  merely  provided  thmt  they  should  be  at 
liberty  to  intervene  if  they  thought  fit,  and  reserved, 
nntil  the  final  hearing,  all  questions  as  to  any  claim 
for  costs  by  them.  Under  this  order  they  proceeded 
before  the  Master.  Held,  (at  the  final  hearing,) 
that  they  were  not  entitled  to  their  costs  as  against 
any  fund,  since  they  were  not  parties  to  the  cause 
•o  as  to  be  liable  to  costs ;  and  the  order  permitting 
them  to  intervene  did  not  provide  for  their  costs  as 
prayed  by  the  petition.    lb. 

The  court  will  not  decide,  on  the  first  hearkig  of 
a  eause  petition  for  an  adminiMration,  that  the  ex- 
tra costs,  caused  by  setting  it  down  as  a  general 
cause  petition,  should  be  borne  by  the  petitioner. 
Oreen  v.  Giles,  3  Ir.  Chan.  R.  4ft7,  C. 

Tbe  general  rule  is,  that  though  tliere  be  a  de* 
cree  for  t1ie  administration  of  assets,  a  creditor  of 
tbe  testator  or  intestate  will  not  he  restrained  by 
injunction  from  proceeding  at  law  to  make  the  per- 


sonal representative  liable  de  bonis  prapriis^  but 
where  a  legatee  who  has  proved  in  the  Master's 
office  under  tbe  decree  brings  ^n  action  at  law 
against  the  executor  for  tbe  legacy,  the  court  will^ 
et^ahiiH,|bough  tbejudgment  in  the  action  should 
be  de  batm  pxopriist  for  the  court  by  its  decree  haa 
taken  upon  itftelf  to  decide  upon  the  question  of 
assets,  wilfbottt ,  which  the  plaintifi^  at  law  cannot 
recover*  and  will  not  perjaiit  that  question  to  be 
tried  at  law.  JUolynetitV  v.  Scott,  S- It.  Ch-An.  R. 
291,. R, 

Qussre,  whether  a  cause  petitioi^  praying  for  the 
administration  of  |yersonal  assets,  for  the  purpose  of 
obtaining  the  possession  of  a  specific  chattel,  cornea 
witian  the  1 5th  section  of  the  Chancery  Regulation 
Act     O'Flakerfy  v.  O^Fiahe^ty,  7  It.  Jur.  283,  C. 

Affidavit^-^k  motion  to  vary  a  Master's  report, 
was  directed  to  stand  ov^r  fof  further  afBdaviia. 
Held,  that  a  party  who  had  filed  an  affidavit  eoald 
nofx  on  appeal  from  the  order  made  on  filrther  affi-^ 
davits^  object  to  the  admission  of  them  as  hrregular 
and  contrary  to  tbe  practice  of  the  court.  Slewetri 
V.  Mnrquis  of  Cunyngham,  ^  Ir.  Chain  R.  104»  C 

With  respect  to  the  inadmissibility  of  the  use,  on » 
appeal,  of  affidavits  which  were  not  before  tbe  iVilas* 
ter,  see  Herbert  v.  Greene,  3  Ir.  Chan.  R.  277,  R., 

The  affidavixs,  on  which  aa application  for  a  writ 
of  prohibition  is  founded  ought  to  be  entitled  simply 
in  the  court  to  which  the  application  is  made.  &Mk, 
V.  Anderson,  3  Ir.  Chan.  R,  463,  C 

Aniendmenl.'] — iSre  AxEBU>MEifT«^ 

Answervig  affUavit^-^-^Set  Affidavit*. 

Appeal'] — The  Court  <^ Chancery  will  not  ex- 
pmtge  from  an  order  of  tbe  RolU  recitals  which 
rt^cton  theehiracter  of  o  party,  unless  there  has 
b^en  soma  miscarriage  in  tlte  proceedings,  or  somt^ 
injustice  done.  An  appeal  motion  for  this  purpose 
dismissed  witb  costs.  Chains  v.  Dungannon,  7  Ir. 
Jur.  89,  C. 

The  Master  of  tbe  Holls-  has  na  jurisdiction  to 
stay  the  proceedings  under  a  decree  of  the  Lord 
Chancelbft  pending  an  appeal  to  the  House  of 
Lords.  Ptetttioner  having  moved  for  an  attachment 
against  a  reHpoodent  for  not  executing  a  deed  pur* 
Huant  to  a  decree,  pending  an  appeal  to  the  House 
of  Lords  from  the  decree,  the  motion  was  directed 
to  stand  over,  with  liberty  lo  the  respondent  to 
apply  within  a  week  to  the  Lord  Chancellor  for  an 
order  to  stay  the  proceedings  pending  the  appeal  .. 
Osborne  v.  Smith,  7  Ir.  Jur.  220,  R. 

AUachmenlJl—See  Attachment* 

Cause  PeUtion.'\ — An  order  cannot  be  made  in 
A  cause  petition  against  a  minor  without  proofs* 
Bolmes  V.  Holmes,  3  Ir.  Ctian.  R.  126,  C. 

Serious  questions  of  fact  cannot  be  satisfactorily 
determined  by  tbe  court  in  a  proceeding  by  cau>e 
petition  without  directing  an  issue.  Kelly  v.  Birch, 
3  Ir.  Chan.  R.  478,  C. 

The  summary  order  in  petitions  presented  as 
within  the  15th  section  of  the  Chancery  Regulation 
Act  merely  decides  that  the  subject  matter  of  the 
suit  is  within  that  section.  Graham  v.  M'Dermott, 
3  Ir.  Chan.  R.  49a»  C* 
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The  Maiiefr  is  a  cause  petition  und^^  the  l5tb 
sfotiou,  appointed  a  ?*ceiirer  OTer  eertaifi  lands  foV 
tbe  payment  of  a  judgment  debti  A  tkird  person 
claimed  to  be  entitled  to  the  rents  jupder.^  li^se 
iriade  subsequent  to  the  judgment.  The  cou,rt  g^vB 
leave  to  file  a  Supplemental  petition  to  set  oside.the 
lease,  V>ut,  offered  no  opinion  as.  to  whether  it  yt^& 
the  proper  course.  '  iVoodhousa  v.  Mal^i/p  7  Vv 
Juir.Sdi  It    .  - 

Application  for  a  reference  iinder  tire  ,l5th  ^- 
t!op  of;  the  Chancery  ^  ReguU^tiou  Act„  ^bere  tb^ 
petiitt&iir  Ws  Verified  not  by  the  petitioner^  (>uii>y 
his  solicHcM*^  whose  affidavit  stated  that  h®  was 
aWare  of  the  circumstances  of  tbe  ease,  and  had 
prepared  the  mortgage  deed  (the  petition  being  to 
foreclose,)  and  that  be  was  also  a  relessee  to  usea 
thereunder,  granted.  Byrne  ▼.  CoUmany  7  Ir.  Jur. 
63,  C. 

A  cause  petition  filed  in  1854  was  allowed  to  be 
amended  by  stating  the  death  of  A,  a  respondent, 
in  1850  intestate,  and  that  B  as  his  heir-at-law  was 
heir-at-law  of  the  mortgagee,  and  as  such  claimed 
to  be  entitled*  to  part  of  the  fund  in  court,  and  by 
naming  him  as  a  respondent.  The  time  being  about 
to  expire  within  which  the  cause  could  be  set  down, 
the  notice  of  motion  asked  that  it  should  be  retained 
for  a  longer  time.  This  was  refused  with  costs. 
Irvine  v.  De  ByiAer,  7  Ir.  Jur.  225,  R. 

Semble,  a  cause  petition  cannot  be  filed  under 
the  15th  section  of  the  Chancery  Regulation  Act 
against  a  trustee  for  an  account.  Pounden  v. 
Harvey,  7  Ir.  Jur.  284,  C. 

An  order  for  liberty  to  file  interrogatories  does 
not  imply  an  extension  of  the  time  for  setting  down 
the  cause,  and,  unless  sueh  order  for  the  extension 
of  the  time  is  obtained,  the  petition  will  stand  dis- 
missed pursuant  to  the  27th  General  Order — as  if 
there  had  been  no  such  order.  Montgomery  v. 
JUayne^  7  Ir.  Jur.  284»  R. 

.  The  court  may^  in  such  ease,  allow  the  petition 
to  be  reinstated.    Jb, 

Charging  order.'] — See  Cbamuno  Orssr. 

Conditional  order»]^^The  conditional  order  to 
confirm  a  sale  n^ust  be  served  on  the  inheritor,  even 
if  he  have  not  appeared  in  the  cause..  Copeland  v. 
Conway,  8  Ir.  Chan.  R.  286,  C.  . 
^  Although,  as  f(  general  rule,  the  time  for  showing 
cause  against  a  conditional  order  does  not  lun  while 
the  Rolls  Court  is  sitting,  the  Lord  Chancellor  will, 
under  particular  circumstances,  direct  thf  officer  to 
issue  the  side  bar  rule  to  lodse  tiie  remaining  threo 
fourths  of  purchase  money,  Aougli  the  conditional 
order  to  confirm  the  sale  had  not  been  served  until 
after  the  Rolls  Court  had  risen  for  the  vacation.  76. 

(7o«*e«<.]^Semble,  where  one  of  the  defendants 
is,  B  feme  covert  and  tbe  suit  is  respecting  her  inhe- 
ritance, the  consent  of  her  counsel  to  the  direction 
of  such  an  issue  would  not  be  binding  on  her.—- 
Sosborough  V.  Boyse^  8  Ir.  Chan.  R.  640^  R« 

Coete,] — See  Costs; 

/>tfcr^.]—A  decree  declared  a  will  null  and  void 
and  directed  an  account  of  byegone  rents,  and  that 
tbe  defendants,  4>  and  B  his  wife^  should^  within  a 


vdXitiXh  after  the  date  of  the  Masfer^s  report,  pay  to 
the  plaintHfii  the'sn1fn,\(rbich  the  Master  should  report 
due  on  such  account.  A  died  and  the  tait  was  revived 
against  his  executor;  but  after  A's  death  and  before 
the  revivor  B  filed  a  further  discharge  in  the  Mas- 
ter's office.  Held,  that  the  decree  did  not  impose 
a  several  Uabili^  on.B  ;  and  tbe  oourt  refused  ao 
order  that  she  ahould  pt^  the  sum  found  due  by 
the  report*    Boeiboro^gh  v.  Boyae^  9  Ir.  Chain  R. 

.  At  decree  directing  a  iMisbimdr  and  wife  to  pay  m 
sum  of  money  imposes  a  joint  liability  .oo  tbeui, 
which  may  be  eaioroed  during  tlie  husband^  life, 
bat  it  does  not  impose  a  several  liability  on  the 
wife,  nor  can  \l  be  enforoed  against  her  after  her 
husband's  death.    JS. 

If  a  decree  directs  a  sum  of  money^  .to  b4  paid; 
ascertained  by  a  ^report  made  or  to  be  made,  the 
report  is»  by  reference,  to  be  considered  incorporated 
in  the  decree ;  and  the  report  and  decree  may  be 
enrolled  under  the  41st  Geo.  3,  e.  90,  s.  36.    lb. 

As  regards  the  non-liability  of  the  wife  surviving^ 
reversed  by  the  Lord  Chancellor  on  appeal — Uk  3 
Ir.  Chan.  R.  629,  C. 

InjunotionJ] — See  iNJUMcnoic. 

InterrogtOoriei.] — Where  an  application  b  made 
for  liberty  to  file  interrogatories  it  must  be  On  no** 
(ice  to  tbe  opposite  party.  Noban  v.  Drinan,  7  Ir. 
Jur.  267,  R. 

/sstitf.] — In  cases  relating  to  the  devise  of  re^al 
estates,  the  court  intervenes  on^  by  reason  of  the 
existence  of  some  impediment  to  proceeding  at  law, 
in  order  to  have  the  right  of  the  .parties  submitted 
by  aseans  of  that  intervention  to  a  legal  issue  be* 
fore  a  jury  otherwise  than  by  granting  a  new  triaL 
RoiiboTough  V.  Boyte^  3  Ir.  Cha^.  R.  489,  Q. 

According  to  the  earliest  authorities  the  cour^ 
would  not  bind  the  inlieritance  by  one  trial  \  bu^ 
there  is  now  no  absolute  rule  requiring  the  opurt^ 
as  of  course,  to  grant  a  secopd  trial  of  an  issue 
devieavii  vel  non,  unless  it  is  satisfied  that  a  second 
trial  may  afford  more  satisfactory  grounds  for  the 
final  adjudication  between  the  parties.    16. 

Where  the  judge^  who  tried  the  cas^  exp^es^ 
himself  not  dissatisfied  witlr  a  verdict  in  an  issu% 
devieavit  vel  non^  finding  against  tbe  wjU„  and  th^ 
court  concurred  in  the  verdict,  and  |io  new  evi4eni^ 
had  been  discovered,  although  some  existed,  wlnoli 
the  party  b^d  not  availed  himsem  of»  ^  ^^^  ^^* 
fused  to  grant  a  new  trial.    /&.  .  i 

A  ca^se  petition  having  been  fil^  for  ^he  r^oo^ 
very  of  rent  Mnder  a  leas^  ^nd  for  thoadministcan 
tion  of  the  estate  uf  the  assignee  of  the  lessi^  •tb^ 
petitioner  claimed  as  as^gne^  ^  th^  rav^m^ttr  ua» 
der  a  deed  of  the  year  1 822>  and  sftated  p^iyroe^  oC 
rent  for  24  years  to  such  assignee.  Tlie  respondent 
in  her  disebiu;ge  did  not  deny  the  pajrmettt  o£  rant, 
and,  as  to  the  execution  of  the  deed  of  1822^  sod 
that  she  knew  nothing,  but  that  the  grantor  was  a 
lunatic  at  the  time.  The  Master  dkeoted  that  each 
party  should  examine  en  intsrrogatorles  and  reftned 
to  direct  an  issue.  He)d»  that  an  issue  abookl  not 
be  directed  as  to  the  question  of  lanaoj,  and  thai 
the  onus  of  provmg  tb«  liuiaey  lay  on  ttis  reepoad- 
ent.    ZfOfy  ¥•  Zioiv,  7  Ir.  Jur.  81,  K* 
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logs  by  liaving  8^cbi^^e  dliti^^tfi^iuid  for  nit  QrcUsr 
that  petttiooer  prooeed  at  Uw^  (the  iiesp^qd^ot  waiv^- 
ing  all  temporary  bars)  refused  or kb.(<:^tip.!  J^ 

Misfoinder.']:-:-^fie  use^1x>''\fhirfi'thfelfetatS'wrts 
to  be  cohveyeti,  by  the  deed  of  1^7*,' we?^  to  D  P, 
remainder  to  th*  first  and  e^^f^  otb'^i*  son  oT  the 
first  marriage  succ^dsively  artd'tlie  li^irs  rtiale  of 
every  su6h  son  lawfully  issalhg  j  reitfaindei^  lb'  the 
right  heirs  of  D  P,  who  in  the  settlement  executed 
on  his  second  marringe  conveyed  his  supposed  re- 
version to  the  use  of  the  children  of  the  second 
marriage.  D  P,  and  his  children  of  both  marriages, 
were  plaintiffs  in  the  ordinal  and  suppTementj  Isuits, 
—The  House  of  Lords  having  declared  ihat  the 
children  of  the  second  marriage- were  entitled  to  the 
benefit  of  the  deed  of  1827.  H^ld/  that  there  was 
no  misjoind^i'  of  the  pUfntiflfe  in  the'  suppleii>entaf 
suit.     Ptigse  r.  Persse,  3  It.  Chan.  R.  196,  C. 

Ne  exeat  regno.\-^S€e  Nb  Exe^IlT  Aeqno, 

Parl{«#.]— A  person  who  was  properly  an  an- 
sweringimrcy  it>^aeau8e,aifdis^m:ade  a  notice  party, 
is  not  bound  by  the  proceedings.  'Therefore,  when 
a  consent  was  signedvby  a  iouoilor,  as  solidtor  for 
and  on  behalf  of  tjia  plainti^  and  sMoh  solieitor 
happened  to  be  the  general  solicitor  of  a  peroon  so 
circumstanced.  .  Held,  that  she  was  not  bound  by 
the  consent,  which  did  not  purport  to  be-  sjgned  on 
her  behalf,  (yGradif  v.  Bradt^,  3  Ir.  Chan.  Rep. 
489,  R. 

A  person  had  been  naro^d  in  tbe  prayer  of  a 
cause  petition  as  respondent,,  but  bad  not  been  ser- 
ved with  notice  of  the  j-  r.i'o-i,  ^alu  JiJ  buL  a^jpear 
at  the  hearing,  althuugh  nware  ot  the  proce&diags. 
His  naipe.aid  uot  uppenr  in  the  dockec  for  setliiig 
down  tfi0  petitioij  for  Leiirkjg,  \\nd  u  decrtie  Iiuviiig 
been  ma4e  tn  the  cause  by  eon^eutf  tiii  iiaint^  did 
not  anpei^r  in  the  dccrtre.  Uj^mrj  un  a|>t/lit;atriMi  by. 
him  for  a  refi^aring  nt  Ihe  Cim&ei  held,  thtU  be  was 
not  entitled  to  have  the  cause  rufieard,  not  being  a. 
party  to  the  proceediug*.  Ilundoick  v-  DtlacuuVf 
7Ir.  Jur,252,  a 

PfeihibiHon.'l — Tbe  affidavits  on  which  an  appli- 
cation fdr  a  writ  of  prohibition  is  grounded  ought 
to  be  «fritftled  simply  in  the  court  to  wiilch  applica- 
tion is  mad6v  •  Ricki,  And(!rsdnf  S  Ir.  Chan.  Rep. 
4€S,  C. 

The  wrft  of  prohibition  may  be  issoifd  tp,slay 
proceedings  before  magi<*mite3  even  afttir  convic- 
tion, l^he  application  to  tlie  Court  of  Chuiicery 
for  a  writ  of  prohibition  k  to  the  common  law  side 
of  that  court,  and  ibe  condiLioiml  ordt^r,  though 
issued  from  the  registrar's  uffice^ should  not  resemble 
an  injunction  order.    lb. 


COVION. 


Cbowii.  '  ExK- 


^  <Sa(air]«-MThccDiidltidnial  order- to<i;«fiftfiii  a  sale 
•»ust  ji>e  aeffVfldfonF^tibeiiiherkorv'Bven  M*^h0  li^e  fiot 
appepifed^  io  llicrcattset^  OepeAtndr*  Ccmu^,^lr, 
Cban,  R.  48e»  C.  :  - 

A4;^B4aiids  bad' been  add  under  a  decree,  tbe 
court  may  dirfltt  a^soW^laibtSirti^^  iulmtililed  as 


pMrohaser  for  another  jparty  who  had  bid  at  (he  sale, 
aod  bad  be^n  declared  tbe  pufchaser,  he  oonsentiui^ 
thereto.    Mgorhead  v.  Moorktadp  7  It,  Ju(v  16^  R  ' 

'  iSecilrity  fbr  costsJ] — A,  who  resided  out  of  the 
jurisdictioi1,fil6d  a  tl>nf  to  recover  certain  judgments; 
B,  who  was  only  a  notice  party,  entered  an  appear- 
ance, in  the  common  form.  On  a  motion  by  B  fur- 
ther proceedings  were  stayed  until  security  for  costs, 
were  given  by  A.     Knight  v.  Nagle,  7  Ir.  Jar.  15»'R« 

In  a  cross  bill,  or  bill  for  an  injunction  by,  a  plain-, 
tiff  out  of  the  jurisdiction  it  is  not  usual  ta  order 
such  security  to  be  given,     lb. 

An  officer  in  the  navy  of  the  East  India  Company 
service  will  be  required  to  give  security  for  costs. 

Ittngv:  Field,  7  li*.  Jur.  328,  R. 

.    .     «     '( '  •       ■' 

Sendee,'] — The  court  has  not  power  to  order  ser*- 
vice  out  of  the  jurisdiction  of  the  notice  of  a  sug- 
gestion to  revive  a  suit.  Rossborough  v.  Bouee^  3 
Ir.  Chan.  R.  489,  C. 

Where  notice  of  a  cause  petition  was  sent  ta  a 
solicitor,  supposed  to  be  the  general  solicitor  of  re- 
spondents, on  the  18th  of  March,  and  he  on  the 
22nd  acknowledged  its  receipt,  and  undertook  to 
appear  on  receiving  a  copy  of  the  petition,  and  same 
having  l>een  sent  as  required  on  tlie  23rd,  the  soli* 
citor  entered  an  appearance  for  the  defendants  on 
the  25th  of  March,  and  the  registrar  refused  to  set 
down  tbe  petition  in  Michaelmas  Term,  on  the 
ground  that  two  whole  TernH  had  elapsed  under 
the  27th  General  Order,  from  the  time  when  it 
might  have  been  set  down  for  hearing,  and  that 
therefore  tbe  petition  stood  dismissed.  Held,^  the 
registrar  was  right  in  so  deciding,  as  the  service 
was  to  be  deefned  as  eflfected  on  the  18lh,  but  the 
court  directed  the  petition  to  be  reinstated  under 
tlie  special  circumstanced  of  the  oase.  Saunders  v» 
Saund^rSf  1  In  Jur^  69,,  R. 

Practice  relative  to  substitution  of  service  in  pro- 
ceeding under  Trustee  Act,  ISdCL  M*NaUy  v. 
Murphif,  7  Ir.  Jur.  181,  R. 

Transfer  of  funds^  —  On  motion  io  transfer 
funds  from  the  Court  of  Cliancerv  Uj  ihc  Incmiif 
bered  Estates  Court  it  is  necessary  to  produc^^  uu 
the  motion  at  tlie  Rolls  Court  a  ccriiHoate  of  tim 
Comtilissioners  of  the  Incumbered  lil^uaes  Courtp 
sliowlng  that  there  is  a  fund  in  that  cuun  to  bi^  dis^ 
tribiited  to  which  tbe  funds  in  CiLiUicery  can  ba 
transferred ;  otherwise  such  motion  wlii  b^  rela^edt 
Bagge  V.  Barrun^  1  In  Jur.  24-3,  R. 

AT     LAW. 

Affidavit'^ — When  afiidavits  are  filed  as  cause 
against  a  eonditional  order,  a  motion  to  show  caune 
is  irregular.  Cy/JonneU  v.  O'Donnell,  3  Ir.  C.  L. 
H.  29  J  8.  c  5  Ir.  Jur.  107,  Q.  B. 

An  affidavit  detailing  such  fac(8  as  would  have 
sustained  a  bill  of  discovery  prior  to  the  passing  o^ 
14  &  15  Vic.  c*  99,  will  entitle  ibe  applicant  -to  in- 
spect the  documents  referred  to  on  the  albdaviU'— 
M-Kay  v.  M^GiU,  i)  Ir.  C.  L.  R.  83,  Q.  B. 

An  affidavit  made  iii-4^tu>ther  eaitse  in  which  the 
plaintiff  in  tbe  present  eaus4i  waa  oUo  plaintiff,  was 
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Md  HMidfQiftitbk'to  groaiid  a  laotioD  ia  i\»e  second 

'^m«iirfmtfn/.]~»J^  Amendment. 

AppeaW] — The  fyX]  court  will  review  the  decision 
6f  a  juilg6  fn  chamber  in  all  cases  except  where  ap 
exclusive  jurisJiction  19  given  to  the  judge  in  cham- 
ber.    Gradtf  v.Bunt,  3  Ir.  C-  L.  It  522,  9.  P. 

.  BiU  b/  ifrcepii(ms'}'^}Jpon  a  bill  of  exceptvoos 
t^th  by  the  ptaintiffs  to  the  chnr^  of  flie  jttdge, 
the  court  below  awarded  a  vdnirfc  dt  noro,  upon 
which  a  verdict  was  had  for  the  platntiflfs,  the  defen- 
dant not  appearing,and  judgment  was  entered  there- 
on. The  defetfdants  brought  a  writ  of  error  on  this 
judgment.  The  transcript  of  the  record  returned 
into  this  court  by  the  (^ourt  below  omitted  U»e  pro- 
ceedings on  th^  first  trials  the  bill  of  exceptions  and 
judgment  thereon  by  the  court  below  merely  enter- 
ing continuances^  of  vice  comes  non  misit  brevet  from 
the  award  of  the  first  venire  to  the  entry  of  the  ver- 
dict on  the  second  trial.  The  plaintiffs  in  error 
alleged  diminution,  and  the  Court  of  Exchequer 
Chamber  held  that  they  were  entitled  to  have  those 
matters  retained  as  part  of  the  record.  Bank  of 
Ireland  v.  Eoans's  Charities^  3  Ir.  C.  L.  R.,  28^, 
Ex.  Cham. 

Held  also,  that  the  28  Geo.  3,  c  31,  having  in- 
corporated the  exceptions  into  the  postea,  thereby 
made  them  part  of  the  record,  and  that  the  court 
was  bound  to  consider  them.  ^Dissejitientibus-r- 
Crampton  and  Perrin,  J.  J.)     ik 

Kennedi/  v.  Greggy  (10  Ir.  C,  L.  R.  '559,)  com- 
mented on  and  doubted,    lb, 

A  bill  of  exceptions  should  state  what  directions 
the  judge  gave  on  the  particular  issue  raised,  as  it 
is  julsdireotipni  oot  noii'directioaf  which  is  the  pro- 
per subject  of  a  bill  of  exceptions.  Jj^ihrmm  v. 
FiUfgerokk  3  Ir.  CUR,  475^  H.  L. 

A  bill  of  exce^HioQs  must  be  served,  in  pursuance 
of  the  84th  and  S5th  General  Rules,  teailays  before 
tbe  oext  Term  after  the  one  io  wiiicb  the  trial  has 
be^D  had  (  autd»  in  computing  tbe  ten  dayti  cere  auist 
be  taken  not  te  incUtde  the  days  fixed  as  holydaya 
under  tbe  iMroviaioiis  of  the  232nd  section  of  tbe 
Ctwoaion  Law  Procedure  Act.  Hassard  v.  Caul* 
JiM,  7  Ir.Jur.  141,  E, 

Charging/  orderJ] — See  Charqino  Ordeh. 

The  practice  under  tbe  16  &  17  Vic.  c.  113,  as 
to  charging  funds  standing  in  the  name  of  tbe  Ac- 
countant General  of  the  Incumbered  Estates  Cotirt, 
at  the  suit  of  a  Judgment  creditor  of  a  party  inte- 
rested therein.    Browne  v.  JEUis^  3  Ir.  C.  L.  R» 

106,  a  P- 

Common  Law  Procedure  Act  ] — Where  an  ac* 
tion  had  been  commenced  prior  to  the  passiifg  of 
the  Common  Law  Procedure  Act,  it  may  be  conti« 
nued  under  the  law  then  in  force.  BtCay^  v.  iff*.. 
OiUy  3  Ir.  C.  L.  R.  88,  Q.  B. 

CoMserUforjudgment^y^See  Jubomsnt* 

Costs.^—See  Costs. 

^f  he  3l8t  Mctidi  of  the  Common  Law  Procedure 


Aotttpplite  to  fictioi»^Qf  ^eotsMlie,  tmtd  !t}m  provi- 
i  sions  «£  k  araiBiaodfttefy,  and  ^ernceof  tbe  plaaat 
wBltmt'bQ  b#ld^Qad^viieiillifeindonetteat-ia  tbe 
|Wffit  M  net  qittde  -wiibiar  ibe-  time' Unitedly  that 
section.  VonMeunv.  jSmi^  8  Ir.  &  L.  Rv ^  Q.B. 
.  .  J^  an-actiQi)  of  ejectment  odlbe^litle,.beDqgbt  bj 
Jdirection  of  tbe  Court  of  Cnancery  to  try.  Invali- 
dity of  a  deed^;fbe  eenH  refoaed  liberty  to  the  plain- 
tiff to  file  en  affidavit  of  service^  onuttioi^  the  worda» 
<<  wfao  18  in  posee$sion  ^f  tbe  Janda  sought  to  be 
recovered  or  any  pari  thoreof,*  although  his  a£Bda- 
vie  stated  it  was  not  intended  to  disturb  tbe  occu- 
pying tenants.  Largan  v.  Largan,  3  Ir.  C.  L.  R. 
117  ;  8.  c  6  Ir.  Jur.  142,  C  P. 

A  defence  to  an  action  of  ejectueot  for  nonpay- 
ment of  rent*  stating  that  the  defendant  had  paid  all 
the  vent  due  to  tke  pUintifi,  but  having  no  indorse- 
ment of  tbe  sums  alleged  to  have  been  paid  or  the 
times  of  (Mymfttt^  wlU  be  set  aside  for  irr^nlarity. 
Smith  V,  Gihoy^  7  Ir.  Jur«  47,  E. . 

Error.^ — A  plaintiff  in  error  must  enter  into  a 
recognizance  in  a  sum  sufficient  to  cover  double  tbe 
atnouift  of  the  Caited  costs  of  thi6  iopposite  iparly,  as 
well  as  double  th<B  amount  of  bis  datnages;  and  if 
the  reeognizanee  fM  short  of  that  sum,  the  party  . 
who  basebtatned  jod^ent  belbw^.wiU  be  allowed 
to  issue  exeeuiidn  en  foot  <^  lU  Scott  v.  The  Mid- 
land  RaUwat^  Company,  3  Ir.  C.  L.  EL  467,  C.  P. 

Jnfpee^ou  qf  docwnMntf,'\ — S49  Docvhebkts, 
(Paoi>ocTioii  OF.) 

Inspection  of  premises.^ — Fn  pursuance  of  tbe 
provisions  of  16  fi(  17  Vic.  c  113,  s.  47,  where  it 
shall  appear  to  the  court  or  judge  that  it  would  be 
necessary,  fof  tbe  ascertainment  of  the  truth  in  any 
matter  in  dispute^  that  an  inspection  or  examination 
of  any  premises  or  chattels  in  the  possession  or 
power  of  either  party  should  be  had  by  the  opfio- 
site  party,  or  witnesses,  jury,  &c.,  the  court  or  judge 
may  order  the  party,  in  whose  possession  same  may 
be,  to  permit  such  inspection  by  the  jury,  &C.,  or  by 
puch  person  or  persons  on  behalf  of  the  party  ap- 
plying, and  at  such  times,  and  under  such  regula- 
tions, as  to  tbe  court  or  Judge  shall  seem  fit.  Bqv- 
ian  V.  Dublin  and  Belfast  JitncHon  Railway  Com^ 
pany,  7  Ir.  Jur.  382,  E. 

JnterpleadBr^']^^S00  Saamiw* 

/rr^tt/att'ijf.]— An  error  in  the  description  of  a " 
party  in  a  writ  of  summons  and  copy  served,  which 
is  not  calculated  to  nnslead,  is  a  mere  technical  one» 
and  as  sneh  can  be  amended  under  the  3rd  section 
of  the  Process  and  Practice  Act.  Being  only  an 
irregularity  and  not  rendering  the  writ  a  nullity,  it 
will  be  waived  by  tbe  delay  of  the  defendant  and 
by  sufferiiig  the  plaintiff  to  take  a  step  in  tbe  cause. 
Sitphens  v.  aBedrne^B  Ir.  C.  L.  R.  66 ;  s.  c.  5  Ir. 
Jur.  223,  E. 

/i9Mei«}-<.*Practioe  as  to  eettlement  of  issues.—. 
Ckntwell  v.  GoHnock^  3  Ir.  C.  L.  it  78;  a.  c%  6  £r. 
Jur.  161,  Q.  B. 

Where  a  auniinons  iiad  been  served  to  settle 
issues  before  a  judge  on  circuit,  and  the  defendant 
did  not  attend  on  tbe  settlement  of  the  same,  and 
the  plaintiff  proceeded  to  trial  (the  defendant  not. 
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Rppeariiif,)  AMd  lobtalned  a  verdict;  held)  on  mo* 
tkto^bf  wtay  of  appeal  to  Mt  asidotbe  iwues  and 
the  pvooeedtogt  ibund^  thefeony^oo  ibo  ground  of 
irragiilarhj,  thiit  the  samraona  was  regular  and  the 
trial iiroperly  had.  Mutphy  v.  Toohw^,  S  In  C.  L. 
It#29i$;  e^c^flomwilfariiiStv  v.  Fouhv^  6  Ir;  Jar. 
23ft  Q.B.: 

To  a  ipAaintvhKing  that  th&  defendaiMt  held  cer- 
tain preniiea  under  « leaae  aa  lenantB  to  the  plain* 
tifl;  ac  ayearly  rant,  to  which  Ibedeftttdanis  pleaded 
that  tbey  did  not  or  do  not  bold  the'premiiesy  aa  hi 
the  pbhit  mentioned,  at  tananfa  to  the  pkiutiff, 
under  a  lease  modo  et  fomia  ;  the^issoes  tendered 
by  the  plaintiff  were  first,  whether  the  plaintiff  was 
entitled  tothe  possession  of  the  premises  on  the  day 
stated ;  and  secondly,  what  was  the  amount  of  the 
rent  due  by  the  plaintiff?  Held,  that  these  were 
the  proper  isauas.    Ik. 

A  judge  has  juriddietion  under  the  Common  Law 
Procedure  Act  to  settle  issues  on  circuit.    76. 

Judgment^ — See  Judquent. 

A  consent  to  enter  up  judgment  on  an  award  of 
an  arbitrator  should  not  only  provide  that  the  award 
should  be  entered  as  the  verdict  of  the  jury,  but 
nmst  also  provide  specifically  that  final  judgment 
should  be  entered  up.  Hiddick  v.  Kavanagh»  7  Ir. 
Jur.  160,  B. 

MotinM."] — Where  aiSdavHs  are  filed  as  cause 
against  a  conditional  order,  a  motion  to  show  cause 
is  irregular.  O^Donnell  v.  0*Doniu{l^  3  Ir.  C.  L. 
ft.  29;  8.C.,  5  Ir.Jur.  107,  Q.  B. 

A  motion  to  amend  a  postea  roust  be  made  to  the 
judge  by  whom  the  cause  has  been  tried ;  to  amend 
the  judgment  in  accordance  therewith,  to  the  court 
of  which  it  is  a  judgment,  and  to  amend  the  trans- 
cript  where  it  is  before  a  Court  of  Error  to  the 
Court  of  Error.  Anonymous^  3  Ir.  C.  L.  R.  119, 
Consol.  Cham. 

A  motion  that  leave  be  given  to  the  ofiicer  of  the 
court  to  insert  the  name  of  the  next  friend  of  a  lu- 
natic plaintiff  in  the  summons  and  plaiot  after  it 
has  been  filed,  must  be  on  notice.  Phillips  v. 
J!f^^aoy,  7  Ir.  Jur.  117,  a  P. 

Every  notice  of  motion  to  set  aside  proceedings 
for  irregularity  must — in  conformity  with  the  179th 
of  the  General  Orders^  1 1th  January,  1854^point 
out  specifically  the  irregularity  complained  of. — 
Edgar  V.  Houston^  7  Ir.  Jur.  362,  E. 

New  trial.'] — A  verdict  had  been  found  against  a 
defendant  in  ejectment,  who  died  subsequent  to  the 
trial,  but  before  judgment  was  entered  up  on  the 
postea.  Leave  had  been  reserved  at  the  trial  to 
enter  up  a  verdict  for  the  defendant,  in  case  the 
court  should  rule  the  points  saved  In  his  favour. 
The  action  was  defended  on  behalf  of  creditors  of 
the  defendant  by  a  receiver  in  a  cause  under  an 
order  of  the  Court  of  Chancery*  A  conditional 
order  having  been  obtained  to  enter  a  verdict  for 
the  defendant,  cause  was  shown,  partly  on  the  ground 
that  the  court  had  oo  jurssdietioo  to  disturb  the 
verdict,  on  account  of  the  death,  inasmuch  as  no 
pecsoual  rp4>resentHtive  to  t  lie  defendant  had  been 
railed  up.     Held,  that  the  court  would  entertain 


the  appHeation  to  aet  aside  the  verdict,  upon  the 
receiver's  undertaking  to  ba  answerable  for  th« 
costs  of  the  motion.  Rutkdge  v.  RutMge^  7  Ir. 
Jur.  66,  Q.  B. 

Nomuil.'] — After  the  plaintiff's  case  had  been 
stated  to  the  jury  and  a  fatality  arises  owing  to  the 
absence  of  a  witness,  the  judge  has  no  jurisdiction 
to  allow  the  plaintiff  to  withdraw  the  record  ;  the 
plaiotiif  must  submit  to  be  nonsuited.  (Crampton, 
J.  dubitante.)  8»ift  v.  Swift,  8  ir.  C.  L.  H.  218 ; 
s.  Ci,  6  Ir.  Jur.  41,  Q.  B, 

^  Notice  of  trial.'] — Sundays  are  not  to  be  reckoned 
in  notices  of  trial  or  notices  of  inquiry.  The  ten 
days'  notice  of  trial  must  therefore  be  counted  ex- 
clusive of  Sunday.  Kennan  v.  Garde^  8  Ir.  C.  L. 
R.  20,  Q.  B. 

An  action  being  brought  against  A,  B,  C  and  D 
to  recover  certain  gales  of  rent  reserved  by  lease ; 
the  plaintiff  discontinued  as  to  A  and  B.  The 
other  defendants,  C  and  D,  were  tenants  in  common 
of  an  undivided  moiety.  C  allowed  judgment  to 
go  by  default,  but  D  took  defence.  The  plaintiff 
marked  judgment  against  C,  but  without  the  affida- 
vit required  by  the  92nd  General  Order.  Issue 
being  joined  on  the  defence  pleaded  by  D  the  case 
came  before  a  jury  without  any  notice  of  the  trial 
being  given  to  C  The  jury  assessed  the  amount 
due  by  D,  but  did  not  assess  any  sum  against  C. 
Held,  that  the  judgment  against  C  was  interlocu- 
tory, and  uot  under  section  97  of  the  Common  Law 
Procedure  Act,  and  that  the  proceedings  before  the 
jury  were  irregular  as  C  had  no  notice  of  them. 
T/iompson  v.  Shanle^y  7  Ir.  Jur.  68,  C.  P. 

Particulars-'] — The  court  refbsed  to  set  aside,  as 
Irregular,  a  plea  of  payment,  the  particulars  indor- 
sed whereon  merely  stated  generally  the  amounU  of 
certain  judgments  *^  and  executions  thereon,*  with- 
out alleging  that  any  levy  bad  taken  place  or  when. 
Bates  v.  Foreman,  7  Ir.  Jur.  92,  C.  P. 

The  plaintiff  must  fumuh  an  esiplioit,  full,  and 
unembarrassing,  and  non-illusory  bill  of  particularst 
in  order  to  afford  the  defendant  an  opportunity  of 
knowmg  the  specific  dennnd  ma^  in  the  sumdions 
and  plaint,  and  of  preparing  his  defence,  if  any, 
thereto.    Mahony  v.  Falvey^  7  In  Jur.  181,  E. 

Pleading  double  matter,] — Leave  will  not  be 
given  under  section  57  of  the  Common  Law  Proce- 
dure Act  to  file  several  inconsistent  pleas.  .. 
v.  M'Donovgh,  8  Ir.  C.  L.  R.  684,  E. 

To  an  action  for  unliquidated  damages  for  a 
breach  of  contract,  the  defendants  pleaded  that  the 
contract,  being  a  qualified  one  and  not  absolute^  as 
stated  in  the  plaint,  was  not  broken,  and  that  they 
had  tendered  a  return  of  the  consideration^  which 
they  had  also  lodged  in  court,  in  full  discharge  of 
the  action.  Judgment  was  marked  by  the  plaintiff 
under  the  45th  General  Order,  as  no  rule  to  plead 
several  matters  had  been  taken  out.  Upoa  a  mo- 
tion to  set  aside  this  judgment,  it  was  Held,  that 
the  plea  was  double,  and  that  the  judgment  should 
not  be  set  aside  except  on  terms.  Byrne  v.  Mug- 
netic  Telegraph  Company,  7  Ir.  Jur.  Ill,  C.  P. 

The  court  will  grant  an  application,  in  an  action 
for  oral  slander,  to  plead-^first,  that  defendant  did 
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nee  of  a  judgment  to  prt^  judgment  <*  aooon^Liag  to 
the  said  recovery;,'*  without  the  addition  of  the 
words  <<  irnd  assignment''  FottreU  w.  GriJfUh  ^  I» 
C-  L.  R.  131,  E. 

Security  for  costs.^ — A  pTaintiflT,  resident  oot  -of 
the  jurisdiction,  filed  his  summons  and  plaio^  and. 


not  compose  and  publish  the  words  $  secoi>d1yi  that 
he  did  not  compose  apd  publish  them  maricjousljr* 
or  in* a  defamatory  sense;  tltirdly,  that  he  was  pri- 
vileged in  conimunicalirfg  thfin  to  his  client,  believ- 
ing In  Ilie^Ir  truth  ;  and  futirtljly,  that  frotn |il<iin tiff's 
acis  he  WHS*  led  to  bt'lievi'  hi  the  truth  of  the  slate- 
menL     Dmiji  v,  Re^^^eHf  7  Ir,  Jur.  J  lj8,  ^^      .    , 

Ti»  an  aciifju  (tjr  slandfx  ilie  defendapt  applied  ,  tFie  defendant  thereujwn  served  a  preliminary  notice, 
fur  lesive  tg  ^J^ttd,  first,  a  traverse  of  .the  uttepog  calling  on  the  plaintiff  to  give  security  for  costs,, 
and  publk'^ntian  of  the  glfegud  ^vjrds;  second^  that  i  wliicli  notice  not  being  complied  with)  notice  of  a. 
the  words  then  usctJ  wiru  not  ui^ed.in  ^  defamatory  j  motion  to  the  court  for  tliat  purpose  was  served 
sen^e;  third,  privileged  communication.  Held,that  |  upon  the  plaintiff,  grounded  upon  an  affidavit  that 
a  verUying  affidavit  was  requisite  in  support  of  the  |  tbe  plaintiff  had  a  just  and  legal  defence  apoo  the 

~  merits;  and  pencRng  thtSDOtioe,  defendant  filed  hit 
defence,  notifying  to  the  plaintiff^  that  be  did  not 
intend  tbereby  to  waive  his  right  to  security  for. 
{costs.  Held,  that. the  Biing  of  this  defence  was  po' 
jwaiver  of  the  defendanfa  right  to  give  security  for 
costs,  and  that  the  affidavit  of  the  defendant  was 
sufficient  for  that  purpose.  Taylor  v^  Low^t  ^  ir. 
C.  L.  R.  223;  8.  c  6  Ir.  Jur.  240,  Q.  B. 

An  affidavit  of  merits,  on  belief  that  the  defend- 
ant had  a  good  and  legal  defence  on  the  merits. 
Held,  sufficient  to  justify  aii  order  for  security  for 
costs ;  but  an  affidavit  of  merits  stating  that  t(»e 
defendant  had  a  just  and  yaltd  defence  at  law  upoq, 
the  merits  held  insufBcient.  Spencer  v.  Campion^  0 
Ir.  C.  L^  k.  231 ;  s.  c,  6  fr.  Jur.  240,  Q  B.    . 

Practfce  as  to  security  for  costs — Shaw  v.  Craig^ 
3Ir.  C.  L.JR.  223..n.,Q.B. 

On  an  application  to  compel  the  plaintiff  to  give 
security,  for  costs,  under  the  52nd  section  of  the 
Common  Law  Procedure  Act>  it  is  sufficient  if  tlm. 
defendant's  affidavit  states  that  he  has  a  good  de- 
fence upon  the  merilSw  The  affidavit  need  not  state 
the  nature  of  the  defence.  BjfT^  ^'jSp4»rkfp.  3  lr« 
CXI^K,542.C.;P.  :    . 

The  actioti  bad  been  brought  by  the  plaipti^ 
Vho  resided  out.of  the  jurisdiction,  vpon  a  contract 
entered  into  between  him  and  the  defendant,  accord- 
ing to  which  the  former  agreed  to  raise  as  much  as 
was  practicable  of  a  quantity  of  ship- wrecked  pro-, 
perty  lying  under  water.  The  defendant  applifnl 
that  tbe  other  party  should  give  security  for  co^s, 
as  residing  out  of  the  jurisdiction,  and  having  m>. 
property  io  this  country  ;  and  bis  affidavit  stated 
that  the  defendant  is  advised  and  believes  thfU  he. 
has  a  good  defence  upon  the  meritSi  "  inasmuch  as 
the  plaintiff  did  not,  as  deponent  firmly  believes* 
raise  as  nuich  of  tbe  property  a$  be  might  have 
raised,"  &c.  Held,  that,  under  the  circumstances 
of  the  case,  the  affidavit  of  merits  wad  sufficient. 
Bell  V.  Shannon,  7  Ir.  Jur,  23,  E. 

In  an  application  for  security  for  cosU  on  tbe 
part  tif  one  of  several  defendants,  the  statement  >p 
his  affidavit  that  he  had  a  good  and  valid  defence 
on  the  merits,  without  referring  to  his  co-defend- 
ants, was  held  to  be  sufficient  to  enable  hnn  to 
succeed  upon  tbe  motion.  Lo6kiioood  v.  Lindza^^ 
7  Ir.  Jur.  39,  Q.  B. 

An  affidavit  which  was  made*  by  the  attorney, 
stated,  tbaC  tbe  defendant  had  left  home  without 
telling  deponent  where  he  might  be  founds  *'  that 
the  defendant  bad  a  just  and  valid  defence,  on  the 
merits,  to  the  plaintiffs  action,  inasmuch  as  tbe  de-^ 
fendaut  Was  not  indebted  to  the  plaintiff>  hut  ih# 


application.    WiUon  v.  4rm8irony,  7  Ir.  J  pr.  46,  E. 

Semble»  an  affidavit  verifying  a  plea  in  oonfesaion 

and  avoidance,  need  not  in  all  cases  admit  the  truth 

of. the  allegation  in  the  fdaitit-^owhtoii^'elie  fdaa^'  ia 

ft(deiB00e.' •  H^:  u-  !.-.    v^^i  /;•  -'•'•j  ;  /:  :-')  I. «.♦»••'  • 
^rAb^fodTdmi  of  «f&cbnrlt')to<filead'  dmM^>^HiMe 

'Wiiete^e  dcfieo^rat  mevcd^  for  ^IHi^tf  to  plead 
several  matters  wftii6utfln  affidavit ^of  tbe  trock  of 
them,  and  the  court  tkouglit  an  affidairit  necessary, 
the  time  (br  pleadiagwaa  extended  to  enable  the 
defendant  to  prepare  an  affidavit*  Currtm  ir»  Cur* 
rani  7  Ir.  Jnn  287,  a  P. 

Post&oi.^ — A  motion  to  amend  the  post^a  must  be 
made  to  the  judge  by  whom  the  case  has  been  tried. 
Anon.  3  Ir.  C.  L.  U.  119,  Consol.  Cbam; 

BtjoinderJ] — The  court  in  granting 'liberty  to 
r«jei»  will  n^toonfine  the  rejoinder  to  any  psfrticular 
matter,  but  will  make  the  order  that  the  defendant 
be  at  liberty  «o  rejoin  generally.  Hugkm  t.  fVal* 
lace,  3  Ir.  C.  L.  R.  22d ;  a.  c.  6  Ir.  Jur.  232,  Q.  B. 

Ai^/M^^'on.J— Practice  ite  |o^ranlSng , leave, lei 
file,  see  2>aty  v.  N'olan,  7  Ir.  Jiir.  28,  C.  P. 

Where  an  issue  can  be  framed^  on  the  smnmons 
and  plaint  and  defence  as  thej^  stand,,  raising  the 
question  bet  weep  the  partiea,  the  courts  discourage 
the  filing  of  further  pleadings*  Hugheu  v.  Shaw,  7 
lu  Jur.  292,  E. 

Revivor.'] — New  trustees  of  a  marriage  settle- 
ment having  been  appoiated  by  virtue  of  the  Trus- 
tee Act  were  by  order  of  th^  court  made  conusees 
of  a  judgment,  part  of  the  settled  property,  and  as 
such  were  allowed  to  issue  a  writ  of  revivor  to  re- 
vive said  judgment.  Stopford  v.  Evans,  3  Ir.  C.  L. 
R.  75,  Q.  B. 

A  conditional  order  will  be  granted  to  revive  a 
judgment,  when  the  time  for  payment  has  not  ar- 
rived, the  time  being  dependant  on  a  life  still  in 
being.    Pishbourne  v.  Freeman^  3  Ir.  C.  L.  R.  226, 

Satkfhction  offudgment.^^^Se^  Judomciit.   . 
Scire  facias^ — See  Pleading. 

Service  of  a  scire  fkdas  substituted  on  a  peraoo 
who  bad  acted  as  attorney  for  the  oonazor,  and  aleo 
on  one  who  had  acted  as  bis  agent,  notice  of  the 
order  being  given  to  the  creditors  of  the  conua^or^ 
wJio  were  in  possession  of  his  property.  Cartwnghi  i 
V,  Bali,  3  Ir.  C.  L.  R. ;  s.c.  5  Ir.  Jur.  122,  Q.  B.  | 

It  is  sufficient  in  a  sci^fa.  at  the  suit  of  an  assig- . 
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plakiitC^a^  indebted  to  defendant  fn  ft  veiry  large 
sam  of  moiier,  \<iifch  deffentdant  is  ready  to  prove, 
as  depbntotis  Itiformed  and  beli^es/'  H^d  in- 
sufficient.    Higgint  V.  Baurke,  7  hi  Jar.  86,  Ql  B.' 

Where  a  motion  was  made  by  the  attqrney  for 
defeti4A>it  for  security  for  costs  within  the  usual 
Uraey  but  was  refused  by  reason  of  the  insufficiency 
of  the  affidavit,  which  was  made  by  the  attorney  in 
the  absence  of  his  client,  who  not  being  aware  of 
the  necessity  for  it,  had  not  properly  instructed  the 
attorney.  A  motion  made  afler  defence  filed, 
grounded  on  a^davit  of  the^cJe^ndant  stating  the 
reasons  of  his  absence,  and  swearing  positively  as 
to  merits,  was  granted  under  the  44tb  Rule,  the 
ooart  holding  that  the  affidavit  disclosed  sufficient 
s |>eci8(l  circumstances  to  warrant  the  order,  but  costs 
of  motion  to  be  paid  by  defendant  Higg%n$  v." 
Sourke,  7  Ir.  Jar.  67,  Q.  B. 

In  a  motion  by  defendant  to  stay  proceedings 
until  plainti^ — ^residing  out  of  the  jurisdiction — ^give 
security  for  coits,  after  plea  pleaded,  the  affidavit 
roust  state  e^tplicitly  and  circumstantially  that  he  has 
a  good  defence  on  the  merits.  0*LoughUn  v.  Ei^rey 
7  Ir.  Jur.  118,  E. 

An  order  had  been  granted  that  A,  the  plaintiff 
in  an  action,  who  was  then  absent  in  America, 
should  give  security  for  costs,  and  in  the  meantime 
that  the  proceiedings  should  be  stayed.  A  subse- 
quently returned,  and  no  security  having  in  (he 
meantime  been  givep,  applied  to  the  court  to  rescind 
the  order  in  qu^stign,  inasmuch  ^s  his  abtence  had 
been  only  temporary  5  (Jiat  he  was  no\^  residing 
here  with  his  family,,  which  had  never  quitted  Ire- 
land ;  that  he  did  not  return  to  gel  rid  of  the  order, 
and  that  he  had  no  intention  of  leaving  Ireland^' 
His  affidavit  was  silent  upon  the  question  of  mecits^' 
apd  the  affidavit  of  the  defendant  in  reply  sOtlgtU  to' 
establish  that  the  ^axtse  of  action  was  Jiot  a  just 
iJne.  The  court,  without  enterihg  iht6  the  lattei^ 
qaestlon,  gratited  the  Application  upon  payment  by 
the  plaintiff  of  the  costs  of  the  motion  for  security 
for  costs,  and  of  the  present  6ne.  Eifre  v.  Baldwifi, 
7  Ir.  Jur.  123,  Q.  B, 

It  is  not  an  answer  to  an  applf<^{itien  for  security 
fbr  costs,  that  the  defendant's  affidavit  of  merits 
upon  which  the  motion  was  grounded,  admits  that 
the  amount  claimed  in  an  acdon  is  due,  but  alleges 
that  it  was  tendered  before  action  brought,  inasmuch 
afs  such  tender,  If  proved  under  a  plea  thereof,  will 
he  a  valid  artd  meritorious  defence.  Anon.  7  Ir. 
Jor.  164,  Q.  B. 

The  summons  fU)d' plaint  contained  two  coants^ 
one  for  the  recovery  of  the  amount  of  certain  sates, 
the  other  for  aii  alleged  breach  of  care  and  dlligetioe 
as  a  (iommission  agent.  The  affidavit,  on  which 
was  grounded  t^^  application  to  stay  proceedings 
until  plainiifl^  gave  security  for  costs,  stated  thAt 
the  defendant  had  a  good  defence  on  the  mefhs, 
inasmuch  as  he  had  paid  over  to  the  plaintiff^  the 
amount  realised  by  the  sale  of  the  goods,  less  by 
cbmmission,  &C.,  wtiich  he  was  entitled  to  set  off 
against  the  plaintiff's  demand,  but  did  not  notice 
the  other  counts  in  the  summons  and  plaint.  The 
affidavit  was  held  to  be  sufficient,  fhs  v.  Aikinson^ 
7  Ir.  Jur.  259,  E. 
'  In  support  of  an  application,  made  under  the  pro- 


vislbns  of  16  &  17t^jc.  c  113,  s.  H2,  that  the  plain- 
tiff  be  restrained  from  further '|>roceedlng8  linttf  he' 
shall  have  giveti  security  for  costs,  as  be  resided 
out  of  the  JQrisdiciion,  th^  defendant*^  affidavit' 
stated  that  he  had  not  aS  f^ttH&A  his  defbnoe,'  as 
the  time  withih  which  he  Was  bound  to  appear  had^ 
not  expired  ;  that  the  plalnrtiff  Yived  in  Liverpool, 
and  had  no  residence  or  property*  W  Irekttd;  «^1that 
the  defendarit  had  a  good,  substantial,  and  sufficient 
defence  on  the  merits,  and  that  this  application  was 
not  made  for  the  purposes  of  delay.?  Tills  affidavit 
was  held  to  be  insufficiient,  ihasmuch  as  It  did  hot 
disclose  facts  sufficient  to  satisfy  the  ftiind  of  the 
court  that  Che  d^fendant'had.  a  defence  open  the^ 
merits.     Limoniu^vrMkheitiy  7  Ir.  Jur.  897,  E. 

substituted  on  a  person,  who  had  acted  as  sttaTBeys^ 
for  the  comiaor,  and  also  on  one  who  had  aotedat 
his  agent,  notice  of  the  order  being  given  to  die 
creditora  of  the  conuzor,  who  were  in  posseaaiou  of 
his  properly.  Cartwright  v.  BaU^  3  Ir.  C.  L.  R.> 
ai;  8.o<5Ir.  Jur.  122,  Q.  R. 

The  3 1st  section  of  the  Common  Law  Procedure 
Act  applies  to  actions  of  ejeotmcnt,  and  the.  provi- 
sions of  it  are  mandatory;  and  service  of  the  plaint 
will  not  be  held  good,  when  the  indorsement  in  the 
writ  is  not  made  within  the  time  limited  by  that 
section.   Vanddeur  v.  SmitK  3  Ir.  C.  L.  R.  86,  Q.B. 

Practice  as  to  proper  mode  of  service  of  writ  of 
summoiui  and  plaint  upon  the  guardians  of  a  poor 
law  Mion  under  16  k  17  Vic  cap^  113.  WhiU  v. 
4daiii\  3  Ir.  C.  L.  R.  109,  C.  P. 

The  temporary  absence  of  a  defendant  out  of 
tlte  jurisdictioh>  i&  for  example,  attending  Parlia- 
ment,  is  not  ground  to  justify  a  substitution  of  ^ar- 
vi*ce.  M^-Donoughv:  IUacanhe\fy^  I.  C  L.  "R, 
239,  Q.  B. 

The  court  bas  no  power  to  substitute  service  on 
a  defendant  resfdihgout  of  the  jurisdiction  of  the 
court,  in  a  case  in  which  the  cause  of  action  has 
arisen  out  of  its  jurisdiction.  Collins  v.  De  Mont" 
morencjfy  3  I.  C.  L.  R.  473  j  s.  c.  6  Ir.  Jur.  234,  E. 

An  application  for  an  order  that  the  service  of 
the  writ  of  c^ummons  already  had  should  be  deemed 
sufficient,  ought  not  to  be  made  until  the  period 
allowed  by  the  statute  for  appearance  has  expired. 
Carter  v.  JOunne,  7  Ir.  Jur.  45,  E. 

The  court  will  allow  the  summons  and  plaint  to 
be  taken  ofiTthe  file,  in  order  to  indorse  upon 'it  the 
substitution  of  service  directed  by  the  courts  Datcy 
V.  Wynnes  7  In  Jur.  160,  C.  P. 

The  court  will  not  permit  the  orjginal  summons 
and  plainti  when  once  filed>  to  be  tak^  off  the  file 
of  the  court,  after  amendment  by  side-bar  order, 
for  the  purpose  of  being  re-served  on  the  defend* 
ant,  but  will  order  the  servioe  of  ao  attested  copy 
of  the  writ,  as  amended,  to  be  served  on  the  par- 
ties named,  and,  in  future,  every  side- bar  order  for 
amendment  shaU  provide  that  the  serviee  of  an  at- 
tested copy  shall  be  deemed  good.  CvnoUtf  v* 
Evanif  7  Ir.  Jur.  182,  £.  -. 

Setting  iaside  proceedings*']^^  plaint  omitting 
the  indorsement  required  by  the  7tb  General  Or- 
der is  irregular,  and  such  irregularity  may  be  taken 
advantage  of  after  the  filing  of  the  plaint— the  filing 
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of  the  plaint  not  atnouotiug  to  a  step  tak^n  afler 
knowledge  of  the  irregularity  under  the  I79rh  Ge- 
neral Order*  Powell  v.  Price,  3  I.  C.  L.  R.  232  ; 
8.  c  6  Ir.  Jur.  277,  Q.  B. 

Wlwre  a  sammons  nod  platiH  was  served  oo  Ihe 
9th  of  May,  and  the  defendant  on  the  23rd  of  Ihe 
same  month  served  a  notice  of  motion  to  set  it 
aside  for  irregularity,  as  not  coataining  a  saffiel- 
ent  description  of  the  plaintiff's  residence ;  He\d^ 
that  th«  application  was  late*  Poith€  v«  WiUonf  3 
I.  C.  L.  R.  252 ;  a.  c.  6  Ir.  Jw.  WO,  C.  P. 

A  summons  and  plaint  not  tfidorsed  aa  required 
by- the  7th  General  Order  is  Jiablo  to  be  set  aside 
for  irregularity,  and  the  Bling  of  the  summons  and 
plaint  is  not  a  fresh  step  after  knowledge  of  tlie 
irregularity  under  the  1 79th  Genera)  Order.  Filz- 
gerald  v.  Browne^  3  I.  €.  L.  R.  253;  »c  6  Ir.  Jor. 
201,  C.  P. 

The  court  will  not  sK  aside  a  writ  of  snnimons 
and  phiint,  if  signed  by  counsel,  on  ttve  ground  that 
it  contains  severs'  counts  varying  the  cause  of  ao- 
tion,  when  the  plaintiff  does  not  appear  to  have 
unnecessarily  re -stated  the  complaint,  with  a  view 
to  embarrass  or  oppress  bis  defendant*  Harri* 
eon  V.  Lynch,  3  I.  C.  L.  R.  627,  C.  P. 

Special  case  ]  — The  oouri  will  refuse  to  enter- 
tain a  merely  sp4*cu1utive  question  rderned  to  tbeui 
by  way  of  apeciai  oaaa  Kel/^  v*  Molony,  7  Ir. 
Jor.  2ai5,  Q.  U. 

Spicial  Jurp.^ — See  CoarSt    Ciumiiial  Law. 

The  court  will  grant  an  absolute  order  in  the 
first  instance  for  a  special  jury  under  the  old  prac- 
tice,  provided  sufficient  ground  H'  laid  for  the  ap- 
plication. Fleming  v.  Taylor^  3  I.  C.  L.  R.s75, 
Q.  B. 

In  an  action  on  a  policy  of  insurance  commenced 
before  the  Common  Law  Procedure  Act,  the  venue 
being  laid  in  a  county  of  a  city,  the  court  permitted 
a  special  jury  to  be  struck,  according  to  the  former 
practice,  on  an  affidavit  showing  that  the  plaintiff 
was  possessed  of  considerable  influence  in  the  place 
where  the  venue  was  laid,  and  that  several  of  his 
relatives  would  be  on  the  panel.  Ban^vn  v.  The 
Weei  of  England  Insurance  Company^  3  1.  C.  L. 
E.  1 12  ;  8.  c  6  Ir.  Jur.  1 15,  C  P. 

The  order  for  a  special  jury  under  the  old  sys- 
tem may  be  made  ex  patte.  Dixon  v.  Denroche, 
3  1.  C.  L.  R.  241 ;  8.  c.  6  Ir.  Jur.  213,  Q.  B. 

In  an  action  oommenced  before  the  Ist  of  Janu- 
ary,  1854,  the  defendant  bad  obtained  an  order  for 
a  special  jury,  which  was  struck  accordingly.  The 
plaintiff  afterwards  entered  a  rule  to  discontinue  ; 
Held,  that  the  defendant  was  entitled  as  against 
the  plaintiff  to  the  costs  of  the  special  jury.  John* 
eon  T.  liidland  Great  fVesiern  Railway  Company, 
3  I.  C.  L.  R.  251,  C.  P. 

Where,  in  an  action  commenced  after  the  Ist  of 
January,  1854,  the  plaintiff  applied  for  liberty  to 
strike  a  specitll  jury  under  the  former  practice,  on 
the  ground  that  it  was  desirable  to  have  jurors  of 
experience  in  a  particular  trade,  and  also  that  the 
plaintiffs,  being  Englishmen,  were  unknown  to  any 
of  the  jurors  usually  returned  on  the  special  jury 
panel  of  the  County  of  the  City  of  Dublini  the  de« 


fendant  being  a  citizen  of  Dublin }  tlie  court  re-- 
fused the  application,  with  costs  Hafnrisom  v. 
Lfneh,  3  I.  C.  L.  R.  d56 ;  a.  c,  6  Ir.  Jur.  SOti, 

a  P. 

A  n  applieatien  was  oiade,  in  an  action  for  assault, 
for  liberty  to  try  the  cause  with  a  special  jury  panel,- 
under  the  foraser  practice,  pursuant  to  16  &  17  Vic 
c  113^  a.  112,  upon  the  grounds  that  the  f^aintlff 
was  a  Protestant  and  defendant  a  Roman  Catbolio 
clergymnn,  and  Ifaet  Hi  ceosequenee  of  the  difierent 
reli^ooa  of  the  litigatiiig  parlies  the  case  had  been 
in$JSe  the  Mil;9ect#f  petty  feeling ;  thai  a  trial  bad 
already  been  bad  ia  the  ciuise,  wherein  the  jary  did 
not  agree ;  and  tlmt  under  the  new  system  it  wae 
impossible  to  exclude  from  tlie  jury  persons  enter- 
tatniog^i  stroag  party  or  theological  bias.  Held, 
that  the  above  groonds  were  insu6&cieiiC  to  justify 
the  court  In  granting  the  application.  Smyiy  v. 
Buphee,  7  Ir.  Jim  139,  Q.  B. 

Stamping  instrument.'\ — Stamp  duty  upon  au 
order  made  by  the  court  should  be  paid  at  the 
time  when  the  order  is  taken  out ;  and  the  court 
will  not  allow  the  stamp  duty  to  be  subseqjaeutly' 
received  by  the  officer,  where  the  omtssion  to  pay 
it  has  been  caused  by  the  mere  inadvertence  of  tlia 
party  i  but  the  court  may,  in  some  cases,  grant 
such  permission  when  the  nun- payment  has  been 
the  result  of  a  casualty  or  fatality.  Bailey  v.  i/*- 
Cleary,  7  Ir.  Jur.  33,  E. 

Staying  profieedinge*"] — In  an  affidavit  on  which- 
a  defendant  grounds  an  application  that  proceedinge 
should  be  stayed  untii  the  plaintiff  givea  security 
for  costs,  he  iwnat  state  facts  sufficient  to  satisfy 
the  court  that  there  is  a  good  defence  on  the  men'ts^. 
Unincke  v.  Dowmng,  7  Ir.  Jur.  168»  Ex. 

SuggeeHoH.'] — Where  the  conusor  of  a  judg* 
moot  dies,  notice  of  aiotio«  to  enter  a  auggestioi»> 
for  the  purpose  of  issuing  execution  agaioat  tbe 
personal  representative  must  be  given.  Neile  v. 
Smith,  3  I.  C.  L.  R.  76 ;  s.  o.  6  Ir.  Jur.  109. 

On  an  application  for  liberty  to  enter  a  segges*- 
tlon  upon  the  record  of  a  judgment,  a  condlttenei 
order  onlv  will  be  granted  in  the  first  inaUoec. 
Edie  V.  PkiUipe,  3  I.  C.  L.  K.  77,  Q.  B. 

Where  two  of  three  of  the  assignees  of  a  judg* 
ment  had  disclaimed,  the  court  granted  a  condi< 
tional  order  for  liberty  to  tbe  surviving  asaignee  to 
enter  a  suggestion  on  tbe  record  to  enable  the 
plaintiff  to  issue  execution  on  this  judgment*  Dis- 
ney V.  Hamilton,  3  Ir.  C.  L.  R.  77,  Q.  B. 

Tbe  court  will  not,  at  the  iqstanoe  of  tbe  exeouter 
of  the  conosee  of  a  judgment,  permit  a  fuggeatiou 
to  be  entered  for  the  purpose  of  reviving  h  porsiif- 
ant  to  the  Common  Law  Procedure  Act,  except  in 
a  plain  caae.  Therefore,  where  the  affidavit  of  a 
party  seeking  the  order  disclosed  a  number  of  spe- 
cial circumstances,  from  which  tbe  existence  of  the 
judgment  was  sought  to  be  deduced,  tbe  court  re- 
fused to  permit  a  suggestion  to  be  entered,  the  pro- 
per course  being  to  sue  out  a  writ  of  revivor.— 
Colhoun  V.  Sample,  3  Ir.  C.  L.  R.  114,  C.  P. 

Where  it  becomes  necessary  to  move  to  revive  a 
judgment  within  six  years,  by  reason  of  a  change 
of  parties,  &c^  an  absolute  order  nay  be  graatej 
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h\4h^  &rs^  juslaiicej  .«fKc."Jft^.^ii!^^C^er  *  six  years 


IxVlicfe  tlife' pbints  saved  at  the  tin'^l  ImkI  lK»eii 

0'^rJ4m^y.  Jjl^well^S,ir^  C.  L*  U^  119,    Cou^ol. '  unanimously  ruleil  in  favour  of  ihe  ))arty  who  now 
Cham.       '   v«     *  ' .  !  ]  souflflit  for  a  trial  at  bar,  Held  to  be  a  sutftcient 


*  ocLr     1.    1'    t»  A.      «i     ^s ».     tn        *.*.     •     -  ,1  re'usqij  fvw  the  refusal  of  the  court  to  gmnt  that' 6f 

:8M^^~JB^  tl.e*)wt  will  «r«t.t;.».  ««6-.  j,   ^^j,;,,,  ^,^,     ,,^8  In  their  discr<?.ion.    76. 

jicvna  aa  iestt/icandum,  to  compel  the  attendance  of         '  ^  J      . 

u  U^tiWiB  ndsidehtroot  i)(  the JurMlcfli<inv  uiifier  1 7 

ft- 19  ¥k& c  Mi'«i^,  «»  flii»l'b«  MtMed  by  oflUia- 

WliMiitI  Ae  ^vldawe^ifti  iRitiftftol|  wmd  eantvol  be 

l^c^edi^/Mk/r*  •  Ltkdder^v.iLtLwderv  7  lit  Jiur*  128, 


Wnti#.]*«Wheo  a  plk|ntiff  seeks  lo.  change  ^i^ 
otm  tertu^  on  tpecinl  gromhls,  the  du'fe<l4a«ki  j^' 
entitled  to  the  costs  of  the  moriea^   .\UitmU  v» 

Q.B.  ]■,'•' 

^'An  atlMhrnent  wiH  mH  be  gtmited  Agaii)8t  a  j    '  An  affidavit  knade  in  onoUier  oause  in  wiilch  the^ 
wUndsifomon  aftendAtiatt'at'a'.tri^l  puriuaiit  to  a  !  plaintiff  fti  the  preaeii^  dtiwe  was  alto  plaintiif,' 
tuhpatna^  unless  he  be  oalled  in  ooort  by  the  crier,    Held  imidraissible  to  ground  a  motion  to  eliai^e 
and  a  note  taken  of  bis  non  attendance  by  the  judge's    the  venue  in  the  second  cause.    Dowlin^v.  SadUer^ 
fi^trar.     aOonneU  v.  (T Donnelly  3  Ir.  a  L.  R.    3  Ir.  C.  L.  R.  603,  Q.  B. 
d9/Q.'Bw'   ■     •  .  j      The  existence  of  peliiical  feeling  or  prejudice  is 

'  An'  aflMa!Titt<ttppftftf<g'^in .  appllceiioii  for  leave  '  no  reason  for  a  change'  of  v^nue.    /6« 
io^ '^vApama  a  witoesi  revidiog  obrqad,  ander  the      tin  an  affidavit  to  ciiauge  tha  venue,  it  j?  oot  suf- 
prortsJons  of  I?  &  16^  Vieu  c»  34^  should  state  not  !  ficient  in  support  of  the  application  for  the  dei^oneiit 
merely  that  the  defendant  is  advised  and  believes  ;  to  av«r  r>bat  ^'Rllhis  witnesses' reside  "*  ia  tlie  loea- 
that  the  wiiQess  can  give  material  evidence  aC  ilie    llty  to  mhit^  k  is  sooght- to  ^iii^e  the  venu^,  but 


tj(}al,  bnt  that  the  person  sought  to  be  suhptFnaed 
if  ^necessary  witness,  and  that  the  partv*s  cnse 
ciannot  be  proved  without  hia  lestimony.  iVaffe  y. 
Po^iyit.Jar,  48,  E. 

^'li.is  a  matter  wUliin  the  discretion  of  the  court, 
ijnd  not  as  of  course,  for  the  qonrts  of  law  in  byue 
tiirocess  quder  (he  provislorii  of  the  17  St  18  Vic.  c.  | 
3^^  to  cora|iel  the  fttteudunee  nf  w'tnc^^^es  out  of 
their  jurisdictions  and  the  party  making  ibe  flpjili- 
cation  for  the  subpana  ad  testijicakduni  *inbst  rfioW 
III  the  affidiivitlHcta^«ilicieuUy  indicating  nn^pes- 
iity  for  tlie  att»ndaeoe  of  the  niitnesses. required. 
Ifevwkk  V.  Grffg9r^^  7  Ir«  Jur«  144,  E. 

A  party  who^aeeks  .to  enforce  the  attendance  of 
witnesses  from  England,  most,  in  his  affidavit,  satisfy 
the  court  and  §how  /^OtB,  indicating,  that  the  attend- 
ance of  the  witnesses  required  is  necessary,  and  that 
the  tesdniony  they  are  expected  to  afford  cannot  be 
obtained  from  other  qnaiters.  Davis  v.  Reeves^  7 
Ir.  Jur.  291,  E. 

Summons  mint  ptainU]^^The  name  of  the  next 
friend  of  an  infaot  peed  nut  be  slated  in  the  writ  of 
•oramone  and  plaint  before  service.  It  is  sufficient 
if  it  be  inserted  before  the  filing  of  the  writ*  Grad^ 
V.  Hunt,  3  Ir,  C\  L.  K*  622  j  s.  c,  C  Ir.  Jur.  233, 
C.  P. 

Tiie  court  will  not  set  aside  a  summons  and 
plaint  on  the  ground  that  each  cause  of  action  was 
not  comin^noed  ia  a  new  paragraph,  as  directed  by 
the  34th  General  Rule,  where  it  does  not  appear 
that  the  defendant  has  been  enabarrassed.  Bed- 
mond  V.  Butler,  7  Ir.  Jur.  391,  C.  P. 

Senible,  the  34th  General  Rule  as  to  engrossing 
pleadings  with  proper  margins  and  paragraplis,  is 
directory  to  the  officer  of  the  court ;  but  does  not 
affect  the  rules  of  pleading.    lb. 

Trial  at  bar."] — A  trial  at  bar  is  very  seldom 
granted,  and  only  under  special  circumstances,  in- 
asmuch as  it  interferes  with  the  general  business  of 
the  court.  The  Attorney  General  has  the  right, 
ex  ojkioy  to  obtain  a  trial  at  bar,  but  the  court  rely 
on  his  exercising  a  sound  discretion  before  applying. 
BiUle^'  v.  Mountgarrelt,  7  Ir.  Jur.  149,  E. 


he  should  have  stated  timt  Jie  has  Vftnessesjto  exa^ 
mine,  and^who  they  ace^  Busleed  v..  Rajpnond,  7 
Ir.Jur.  d2^E< 

Whftre  a  rndtioH  on  behalf  of  the  defendant  to 
change  the  ventie  was  refused,  the  tcostf  werie  made 
costs  in  the  cause  if  the  plaintiff  succeeded,  but  in 
no  etent'wa^  fhe  icle^i^d«it  to  get  costSi  JShaw  v. 
^aH-^,7fr.  Junin,  G\  P. 

Where  th)e  simitifonii  and  plaiot,  as  filed  and 
served,  omitted  the  venue  in  the  margin,  as  required 
by  16  &  17  Vic.  cap.  113,  s.  10,  and  the  plaintiff, 
upon  behig  served  with  notice  to  det  same  asltie, 
offered  to  pay  the  costs  incurred  up  to  the  service, 
upon  the  terms  of  bciug  permitted  to  amend  by  the 
insertion  of  the  venue  and  the  re  service  of  snnus 
the  court  refused  defendant  his  costs  of  the  motion} 
Tuomey  v.  Forvney,  7  Ir.  Jur.  138,  Q.  l3. 

Liberty  was  granted  to  enter. a  suggestioj)  (o 
change  the  venue  from  the  county  where  tl^e  plain- 
tiff resided  to  the  sheritf  pf  which  county  the  scire 
facias  Imd  been  directed,  pursuant  to  the  17I^t 
General  Order,  (under  I3th  Vic.  e.  1^,)  mi  an  afli- 
davit  that  the  venue  in  the  origMK^t  actiuu  was  laid 
iu  Dublin,  tlu\t  tlie  plaintiff  resided  lLcr-  and  that 
the  evidence  could  be  more  ea!iily  obtained  there. 
O'LoughUn  v.  Eyre,  7  Ir.  Jur.  140,  E. 

Woirant  of  attorney.'] — See  JudoMert* 


PRESENTMENT. 

A  declaration  made  by  the  Board  of  Works  uil- 
der  5  &  6  Vio.  c.  89,  a.  60,  as  to  the  amount  to  be 
levied  on  the  oounty  or  l>arony  is  not  oonclusive  ou 
the  county  or  barony ;  but  the  sum  properly  pay- 
able by  the  county  or  barony  is  to  be  determined 
on  a  traverse  to  the  presentment.  Eje  parte  Drain- 
age Commissioners,  3  Ir.  C.  L.  R.  140,  Reserved 
Case. 

Where  a  public  road  ia  closed  up  by  preeentment 
the  possession  of  the  soil  reverts  to  the  owner  of 
the  land  discharged  of  the  easement,  and  no  pro- 
ceedings at  law  are  necessary  for  the  purpose  of 
revesting  the  right. .  Htibert  v.  Kennan,  7  Ir  Jur. 
43,  C.  P. 
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PIUNCIPAL  AND  AGENT,  See  Aoknt. 

— ♦ — 
PRINCIPAL  AND  SURETY,  See  Surety. 


PRIORITY. 

An  eqaitable  mortgagee,  bj  deport  of  railway 
sbfiref;  is  uutitUd  to  priorily  ov«r  a  prior  judgment 
joreditor  pf  tiie  mor^agor  who  bas  ob(aij»ed  ao  or* 
der  charging  the  siaarea,  aoder  the  8  &  4  Vic*  cap. 
l^d»  a.  2^,  aubsequentlj  U>  the  mortgi^e*  Dupuler 
y.  GlengaUt  S  Ir.  Chan.  IL  47,  R. 
;  With  respect  to  the  right  oC  an  asnuitaDt^  the 
putchase  money  of  whose  annuity  has  been  applied 
in  discharge  of  a  mortgage^  to  stand  in  the  pkoe  of 
the  paid  off  mortgagee  in  priority  to  the  mortgagee 
of  the  e<|iiity  of  redemption  clausing  uudfir  a  deed 
eltecated  prior  to  the  grant  of  the  annuity,  see 
ffakoi  V.  CandoMf  3  Ir.  Chan.  R.  I  ;  g.  c.«6  In  Jur. 
15,  C. 

Judgments  entered  within  twenty  years  before 
the  passing  of  the  Redocketting  Act,  9  Geo.  4,  c. 
85,  and  not  redocketted  within  twenty  years  from 
their  entry,  or  within  five  years  from  the  passing  of 
the  Act,  are  void  as  against  a  submortgi^  (made 
ia  1841)  of  a  mortgage  of  1825^  made  before  tiie 
passing  of  the  Act.    Jk 

A  stop  order  gives  no  priority  to  the  party  who 
has  obtained  it,  unless  it  is  lodged  with  the  Ac- 
countant General,  the  lodgment  being  equivalent 
to  notice  to  the  trustee  of  the  fund  or  the  debtor. 
Waller  v.  Wiidru^e,  8  Ir.  Chan.  R*  155 ;  s.  c,  6 
Ir,  Jor,  228,  R. 

A  judgment  obtained  against  a  bankrupt  and 
registered  as  a  mortgage  under  the  6th  and  7th 
sections  of  the  13  &  14  Vic  c  29,  before  the  issu- 
ing of  the  commission,  is  a  charge  on  the  bankrupt's 
lands,  in  priority  to  his  simple  contract  debt.  In 
re  Byan,  3  In  Clian.  R.  38,  Bkpt^C. 

Certain  premises  were,  by  a  post-nuptial  and 
voluntary  deed,  dated  28th  February,  ]  826,  charged 
with  a  rent'Charge of  £40  per  annum.    A  judgment 
was  obtained  by  a  creditor  in  Easter  Term,  1836, 
for  the  penal  sum  of  £900^  and  duly  registered^ 
charging  the  premises,  k\A  on  the  2 1st  day  of  No- 
vember, 1846,  the  premises  were  mortgaged  for 
£700.     A  bill  having  been  filed  for  the  foreclosure 
of  the  said  mortgage,  and  the  fund  proving  deficient, 
the  rent-charge  was  declared  to  be  void  as  against 
the  mortgf^e,  but  good  as  against  the  judgment ;. 
that  the  mortgageei  though  subsequent  in  point  of 
time  to  the  Judgment  creditor,  should  have  the  first 
claim  on  the  fond,  to  the  extent  of  the  value  of  the 
rent-charge  as  calculated  by  a  notary;  that  the 
judgment  creditor  should  stand  second  for  his  whole 
demand;   the  mortgagee  third  in  respect  of  the 
balance  of  his  demand,  and  the  residue,  if  any,  to 
go  to  the  owners  of  the  rent-charge.    - — —  v. 
M' Cowan,  1  In  Jun  389,  M.  O* 


PURCHASE  MONEY,  ^S^  P&actics. 

Vl^Dbft   AHt>   PlJBCfiASBlU 


Ql/ARTfiR  SESSIONS,  Set  Cbimdiai.  Law. 
— f— 
quo  WARRANTO. 
The  6  &  7  Vic.  d  92,  s.  28y  having  provided  m 
Speddt  tribunal  f6r  the  decision  of  questions  relat- 
ing to  the  election  of  Poor  Law  Guardians,  ^mo 
tadt-tanto  will  not  be  granted  in  such  cases.    Reff. 
V.  Aueiin,  d  If.  C.  L.  R.  441 ;  8.  c,  6  Ir.  Jv.  % 
Q.  B. 


PROHIBITION, 

— 4- 


See  Pbactxcb. 


PROMISSORY  NOTE,  See  Married  Woman. 
Rmeeli  v.  Kitchen,  3  I.  C.  L.  R.  613 ;  s.  c,  6 
Ir.  Jur.  2ia,  Q.  B. 


RAILWAY  COMPANY,  .S^  Easwoit. 
A  railway  company  served  a  notice  to  treat  for 
the  purchase  of  land ;  and  persons  in  th^  employ- 
ment, who  either  were,  or  acted  as  if  they  were 
authorized  to  arrange  on  the  price,  obtained  the 
vendor's  signature  to  a  printed  form  of  agreement 
filing  the  sum.  Held,  that  the  company  were 
bound  to  specifically  perform  this  agreement,  tbongli 
not  s%oed  bv  them  under  their  corporate  seaL — 
Smith  V.  Dublin  and  Bray  Railway  Campanm^  B 
Ir.  Chan.  B.  225.  R* 

Semble,  an  award  made  after  jthe  date  of  taid 
agreement,  and  under  the  vendor^s  protest,  by  the 
arbitrator  appointed  pursuant  to  14.  &  15  Vic  cap* 
70,  was  a  nullity.    Jo. 

Semble,  had  the  price  to  be  paid  for  the  land 
been  ascertained  by  parol  only,  after  service  of  the 
notice  to  trea^  the  contract  would  still  hare  been 
binding.    lb. 

Principles  which  govern  Courts  of  Eqoity  in 
preventing  the  diversion  of  the  funds  of  a  railway 
or  canal  company  from  the  purpose  for  wluch  they 
were  contributed,  and  in  preventing  the  exercise  .of 
.  the  powers  of  the  company  to  effect  an  object  wbi^  ' 
is  not  within  the  Act  of  Parliament,  wMch  created 
it.  McDonnell  v.  Grand  Canal  Company^  8 .  ix» 
Chan.  R.  578;  8-  c,  5  Ir.Jnr.  197,  C. 

The  court  witl  not  consider  the  quantum  of  4^^ 
terest  of  shareholders  in  a  company,  who  seek /Toi^ 
an  injunction,  nor  whether  their  interest  wout^'^* 
title  them  to  vote  at  a  meetiqg  of  the  coi7»paiij| 
but  where  the  petitioners  had  purchased  two.^btres 
for  a  nominal  consideration,  after  the  agjreetQeiU 
which  they  had  complained  of  had  beeo^eotece^ 
into,  and  with  full  uotice  of  it,  and  for  the  porpq^ 
of  preveutingits  completion,  the  court  refused,  up 
injunction.     i&-    '  .     '  ' 

Rights  of  ussignee  of  n  bankrupt  shareholder  as 
against  a  railway  ctjmpanyp  in  respect  of  shares 
upon  which  calls  had  been  made  prior  to  and  bhIh 
sequent  to  the  bankruptcy,  see  Turner  v.  The  Dub^ 
lin  and  JBeifa&t  Junction  Raiiway  Company ^  3  lu 
Chan.  R.  526  ;  s.  c,  6  Ir.  Jur.  225,  C. 

Semble,  the  proof  under  the  bankruptcy  was  not 
equivalent  to  pajment  of  the  call^,  so  as  lo  saLis^ 
the  provisions  of  the  statute^  which  makes  the  pay- 
ment of  calls  a  condition  precedent  to  the  right  to 
traosfef  the  shares*    Jb.  . 

The  petitioner,  who  was  a. shareholder  in  a  rail- 
way company,  had  been  in  default  as  to  the  pay- 
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ment  of  calls  made  upoo  hia  •harei»  aod  tlie  direct 
ton  proceeded  to  declare  them  forfeited.  He  sub- 
saquentlj  paid  up  to  the  directors  the  amount  due 
upon  these  calls,  and  resumed  his  origuial  shares. 
By  sectloh  7  of  their  Act  of  incorporation  (8  &  9 
Vicy  cap.  cxix.,  local  and  personal,)  the  company 
were  anabled)  before  the  coraplstion  of  the  line,  to 
pay  interest  at  four  per  oeot.  upon  calls  paid  up, 
(provided  that  no  such  interest  should  be  paid  to 
«ny  shareholder  who  should  be  in  arrear  as  to  any 
calls;)  and  under  this  section  the  directors  had 
proceeded  to  pay  interest  out  of  the  profits  of  the 
railway  to  tuch  sharehdldeN  as  had  paid  up  the 
d^  made,  but  not  to  the  petitioner,  as  having 
made  deftittlt  in  payment,  and  he  having  presented 
a  petition  complaining  that  he^ad  bden  deprived 
of  «  propoi^tioDate  share  of  the  profits  of  the  rail- 
way, because  the  directors  had  applied  the  profits 
of  the  railway  in  payment  of  the  interest  upon  Uie 
money  paid  np^  to  which  he  by  his  default  had  be* 
cbflse  disantiiledi  and  praying  that  he  might  be  de- 
clared efttitkd  to  the  shares  of  the  profits  that  had 
aceraedy  Held,  that  hi  was  not  entitled  to  relief 
uoder  the  dreuiastances«  M^Kenna  v.  The  Mid* 
land  Great  Western  RaxluK^  Cofhpan^  7  it.  Jur. 
30UC. 

A  railway  company  iMitered  upon  certain  lands, 
without  giving  previous  notice  to  the  occupier  hold- 
ing under  a  leasee  find  without  his  consent,  bnt  hav- 
ing agreed  with  the  owner  if  the  lands,  and  they 
deepened  a  drain  thereon,  which  had  been  in  oon- 
nection  with  the  railway,  but  was  not  marlced  on 
their  plans,  but  which  was  necessary  for  the  main- 
tenance of  the  rmlway,  and  was  executed  with  as 
little  injury  as  posaible.  The  oeeupier  presented  a 
petitioa,  praying  an  injunction  to  retrain  the  com- 
pany from  committing  waste,  and  from  keeping  the 
dra£i  open,  or  keeping  possession  of  the  premises. 
Held*  that  the  court  ought  never  to  interfere  to 
restrain  a  company  by  ii^uncUon  lirom  doing  a 
thing  which  has  been  already  done^;  that  if  a  com- 
pany eotnr  4ipon  lands  without  giving  the  requisite 
notice,  where  notice  la  requiret^  tke  proper  course 
is  to  proceed  at  law  for  the  tretpasa^  as  this  court 
candot  in  soch  a  case  properly  estimate  the  amount 
of  damages.  Newcombd  v.  Thi  Dublin  and  Wick* 
hw  RaUway  Company^  1  Ir.  Jur«  3i{3,  E. 

The  moUon  was  directed  to  stand  over,  to  en- 
able the  petitioner  to  bring  an  action  of  trespass-— 
first,  to  establiih  that  the  entry  of  the  company  on 
the  lands  without  notice  was  net  warranted  by  any 
statute ;  and  secondly*  to  aaoirtain  the  amount  of 
damagfss.    lb* 

QuSBre,  whether  a  company  intending  to  execute 
any  of  the  works  mentioned  ia  the  16th  section  of 
the  Bailways  Clauses  Consolidation  Act,  when  such 
works  are  not  set  out  in  the  plans,  can«  fbr  this 
purpose,  inter  upon  landi  not  on  the  plans,  with- 
out givi^  previous  notice  to  thi  occupier  of  the 


RATES  AND  EATING,  See  Poob  Law. 

JISOISTRT. 


RECEIVER,  See  Costs. 


After  a  judgment  deb^r  has  become  bankrupt, 
a  receiver  cannot  be  appointed  on  petition  of  the 
judgment  creditor,  though  caoae  is  shown  only  by 
a  puvtne  mortgagee  in  possession.  R^an  v.  Le^ 
firoy,  8  Ir.  Chan.  R.  361,  C. 

An  order  was  made  in  a  minor  matter  that  a  re* 
Ciiver,  wM>  was  also  executor  to  the  minors*  father, 
should  be  at  liberty,  until  March,  1847,  to  manage 
certain  landu  and  the  stock  thereon  in  the  same 
manner  as  the  minor^  iatb^  was  in  the  h'iibit  of 
managing  the  same — the  receiver  undertaking  to 
keep  regular  accounts  of  his  receipts,  and  to  fur- 
nish the  same  to  the  Master  every  three  months; 
and  afler  March,  1847,  the  receiver  was  ordered 
to  take  proper  steps  fbr  procuring  tenants  to  the 

[property.  The  receiver  continued  to  manage  the 
ends  after  March,  1847,  witbout  a  further  order. 
In  re  Herrichsy  minare,  3  Ir.  Chan.  R.  18d»  R. 

Semble,  the  receiver's  surety  was  Itabli  for  the 
management  by  the  receiver,  as  snch ;  but  not  lor 
so  much  of  the  quarterly  balances  as  was  due  by 
him  itB  exicutor  up  to  March,  1847.    lb. 

It  is  diseretionary  to  charge  a  receiver's  surety 
with  interest  on  his  balances ;  and  the  surety  havu 
ing  paid  the  entire  of  the  balances  in  this  case,  the 
court  refused  to  do  so.    lb* 

The  court  will  not  appoint  a  receiver  in  a  fore- 
closure suit,  or  a  suit  to  raise  a  charge  affeetit^ 
lands,  unless  a  year^  intei^est  is  due,  or  tlie  pro- 
perty is  in  danger  of  being  evicted,  (eg.,  for  non- 
payment of  hd{drent,)  or  there  is  reason  to  appr»> 
bend  that  it  will  be  insufficient  to  pay  the  cfaaiges 
on  it  An  absolute  order  for  a  sale  in  the  Incum- 
bered Estates  Court  will  not  of  itself  induce  the 
court  to  vary  the  rule.  Herbert  v.  Oreene,  3  Ir^ 
Chan.  R.  270,  R. 

Where  a  judgment  creditor,  who  had  registered 
an  affidavit  of  ownership  under  the  19  k  14  Vic, 
c.  29,  on  the  same  day  filed  a  cause  petition,  which 
was  referred  to  the  Master  under  the  15th  section ; 
and  the  Master  made  a  decretal  order  appointing 
a  receiver  for  the  payment  of  the  sum  due  on  foot 
of  the  judgaieot ;  the  court,  on  appeal,  it  appear- 
ing by  affidavit  that  the  lands  would  be  insufliicient 
to  pay  the  judgment,  extended  the  receiver,  who 
had  been  appointed  in  another  matter,  but  reser- 
ved the  question  of  costs,  until  the  produce. of  a 
sale,  which  was  pending  in  the  lucnmbered  Es- 
tates Court,  should  be  ascertained.    lb. 

It  is  a  well  settled  general  rule  of  the  conrt  net 
to  pay  any  part  of  the  prindpnl  of  a  mortgage  itit 
of  the  rents  and  profits,  or  to  appoint  a  receiver 
for  that  purpose.  The  provision  in  the  Sheriff's 
Act  to  the  contraiy  is  an  exception  to  the  general 
rule,  the  appointment  of  a  receiver  under  that  Act 
being  in  the  nature  of  an  equitable  execution  and 
in  lieu  of  the  elegit.    lb. 

A  sum  was  received  1^  a  respondent  from  the 
tenants  snbaeqaently  to  the  appointmeoi  of  a  re- 
ceiver by  a  puiene  creditor.  The  receiver,  iu  his 
account,  was  charged  with  the  sum  as  if  received  by 
bim,  and  a  conditional  order  for  an  attachmint 
was  obtained  against  the  renpondent^  before  the 
extension  cf  ibc^  receivir  by  a  prior  creditor,  Held, 
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tlmt  R^  fh^  teoaots  |Mi)d  tke-rani  prier  to  the  en- 
tendlng,  it  w^s  to  be  considered  afi  a  sum  paM  by 
tb^  ieriltM#  lor  «he^'r«d»ivei*^  and'titat  ther  pe^itiotvef 
in*  the 'first  ntatliB^  t»aa  ^liliied  to  it;    O'CaUffjg^n  ^ 
y.^O'OM^tin,  9  If.  Chan.  H.  876,  R.  « 

-  Alter  a  raceif^r  has  beea  disdntrgedy  anid  it^e- 
ptorchftser  hae  gone  Into  pos8€«siot>,  t#i^  laourt  irW^ 
not  itiake  nn  order  tli^  itw  ten^mts  eliall  fyny  to 
tb0  pnr^lniaer  the  tent  wbfeii'  fti^l  do^  pri^  to  tbe 
dieclMMige  iOf  thue  receiver ;  ttie  receiver  ia  t^  re^ 
oatf«  tlie  arrenr  due  }pft\of  fo  bte  beiVig  dl^ebarged, 
ahlMwgh  the  porcbaaer  may  be  eMlded  t<^'  a  por» 
tioa  of  aueh  anrear.  The  Court  ef  Chafie^ry  does 
ntfti  order  the  tentfnt  to  pay  aoeb  artears  to  the 
purchaser.  WaleMv.  Condon^  d  I.  Cfaan.  R^  431; 
8»c^^  br.  Jnr.  881,  R. 

The  side  bar  rtile  dftsehar^g  a  rteiiii'H^i  or»  the 
eertificate  of  a  sale  id  the  Incumbered  Eetates- 
Court,  does  not  operate -fit  an  absolute  discharge  ; 
although  be  oftnaet'  pPMeed  a^akist  tbe  Unds  for 
arrears  of  rent,  he  may  ptfE>ceed  against  the  tenant 
by  attachment  cfra^oe^ratidR-biv  ttie  Master's  cer- 
tificate, or  by  action  it^ -tbe  name  of  the  Master, 
^vhele  th^  tenant  hoMs'  by  lease  uider  tbe  0Diirt, 
for  the  arrears  due  ^ben  the.  receiver  was  dis- 

Tlie  apjjoiiiimor>f,  in  a  suit  in  the  Conrt  of  Chan- 
cery in  Engliind,  of  a  receiver  over  lands  in  Ireland, 
cjperates  ouly  as  i^^rainst  the  parties  in  that  suit,  but 
does  TiQtflflrect  the  jurisdiction  of  the  Court  of  Chan- 
cery iu  Ireliiud  to  Appoint  a  receiver  over  the  same 
lands,  and  to  punish  by  attachment  any  interference 
M'ith  him  in  the  exercise  of  his  duties.  An  attach- 
ment was  accordingly  awarded  against  the  bailiff  of 
a  receiver  appointed  by  the  Court  of  Chancery  in 
England  over  lands  in  the  County  Cork,  for  inter- 
fering with  the  collection  of  rent  by  a  receiver  sub- 
sequently appointed  by  the  Court  of  Chancery  in 
Ireland,     Jherguson  v.  Ceoie,  7  Ir.  Jur.  175,  M.  O. 

Petitioner  was  appointed  guardian  of  the  per- 
sons and  fortunes  of  a  testator's  children — and, 
though  a  barrister,  was  appointed  receiver  over 
the  property,  in  consequence  of  a  direction  in  a 
testator's  will,  and  the  collection  of  the  property 
was  accompanied  with  some  expense.  Under  these 
eircumstances  the  receiver  was  allowed  poundage 
fees  for  collection  at  5  per  cent,  but  without  de- 
ciding tlie  general  question  that  the  2nd  General 
Order  of  1844  did  not  apply  to  such  cases.  There 
having  been  two  separate  orders — one  directing  the 
receiver  to  account  for  certain  dividends  of  stock 
before  the  Master  in  the  matter,  and  another  di- 
recting him  to  account  before  the  Raoeiver  Master 
for  the  rents,  an  order  was  made  directing  both  ac- 
counts for  the  fbture  to  be  taken  before  the  Recei- 
ver Master.  Jn  re  Dooleus  miftorsy  7  Ir.  Jur. 
8^5,  R. 

Where  a  receiver  ha^  been  appointed  under  the 
Judgment  Acts  to  pay  the  amount  of  a  judgment 
OQt  of  certain  lands,  he  may  be  extended  to  other 
lands  to  pay  the  same  judgment,  on  motion  upon 
notice.  Minchin  v.  DUUm,  B^me  v.  IkiUony  7  Ir. 
Jur.  3-28,  R. 

— ♦ — 
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REGISTRY. 

Municiptd^ — As  to  the  sufficieney  of  payment 
pf  rountcipal  lates  by  jnstalments,  as  provided  for 
by  ]2[  £^  Id  Vic  c.  91,  (Dublin  Collection  of  Rates 
Act,)  so  as  to  entitle  tbe  ratepayer  to  be  enrolled . 
|a9  a  burgess*  hi  re  Brennanj  3  L  C.  h.  R.  IQ2  ; 
p.  o,  5  Ir.  Jur.  357,  Q.  B. 

•  ParUametOmr^']'*^  aeiiee  of  claioi  to  be  rated 
pB  respect  of  preasiaesy-qimlifyiog  as  « '▼oter  nader 
|ld  &  14  Via  e.  6d,  i.  l\g>,  is  soffideot,  if  sigaed 
jivHbthetDaiileof  tbe^aimaDti  in  tbe  handwriting 
pf  another /peraeni  by  tbe  authority  of  the  claimant. 
MNiffe,  ^oppeUmfUi  itTtetman^  retponeUntf  a  L  C 
L  R.  186;  B«g.  C« 

•  A  yearly  tenant  of  naled  premises  let  the  shop 
iajid  alining  .padeNir^lo  a  stranger  at  a  rent.  A 
door  opened  from  the  shop  into  tbe  street,  thmngh 
«^bicb  the.ooeopier  bad  ingress  and  egress,  and  had 
eibobisive  oenttol  orCrlt  i  a  balMoor  op«ied  Into 
tbe  same  street,  and  » passage  led  from  it  tbrotigb 
the  bouse  to  baek  premises  ^'a  doer  opened  adjoin- 
ing the  shop  into  this t'^iikssage ;  the  yearly  tenant- 
beeupied  the  upper  stiories'ef  tbe  bouse,  and  bis 
niode  of  ini^ess  wasthrongh- the  ball-do(HV  Held^  - 
that  the  ocenpation  of  tbe  upper  stories  wasnot  an 
ownership  or  occupation  of  tbe  entire  of  the  rated 
premises  withm  tbe  meaning  ftf*  13  &  14  .Vie.  e.  69^ 
s.  5.  jRmtfy,  app^Urnkty  B^r^rnpondmiUt  3  I.  C^ 
)L.  R«  187  ;  -s.  c«»  {non^  B^on^  appeUkHt,  JPSmAm  r^ 
$pondent,)  6  Ir.  Jur.  72,  Reg.  C. 
'  As  to  want  of  jurisdiction  in  Revising  Barrister 
to  require  claimant  to  gii^e  eWd4nce  of  bis  right  to 
have  bis  name  inserted  on  iis|  of  ^ot)»rSy  wb^re  «o 
objection  Iie9t>een  seryedi.and  noteffieial  obj^l^tMr  ' 
made^-iBeoni  appelhni,  Moffkttr  reepoiukHi,  3-  Jr« 
C.  L.  R.  190;  8.  o^  6  Ir.  Jor.^8,  R^.  C 

Item,  as  respeots  the  case  of  parties  whose  names 
Appear  on  the  original  official  iists^-CW^Ti^  ^PP^ 
kmty  MoffeU,  respondefUi  3  Ir.  C.  L.  R.  194 ;  s.  c, 
6  Ir.  Jur.  1 16,  Reg.  C. 

A  elaim  to  be  registered  for  aeity  or  beroagb 
heed  not  be  signed  by  the  claimant  personidly.^^ 
Bnon^  appeUanty  Moffei^  respondentf  3  Ir.  C.  L.  R. 
190f  8.  c  6  li.  Jiki-.  ^%  Reg.  C. 

As  to  the  fact  of  the  non  payment  of  the  instai* 
ment  of  a  poor  rate,  pnblished  by<  tbe  CollMor 
General  of  the  rates  of  Dublin,  as  payable^  on  tbe  . 
dlst  December,  1862,  but  the  entry  of  whiob  in  the 
rate  book  was  not  signed  by  him,  till  the-  1st  of 
January  following,  not  operating  to  disqualify  a 
claimant.  R^an^  appellant^  BaU$,  reipimUfUt  3 
Ir.  C.  L.  R.  191 ;  s.  c,  6  Ir.  Jur.  67,  Reg,  C,     -». 

As  to  the  form  of  notices  of  objection,  see  ifur* 
phi/y  appeUant,  Connor^  respondent,  3  Ir.  C«  L.  R. 
203 ;  8.  c,  6  Ir.  Jur.  66,  Qieg.  & 
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Tbe  headings  of  forms  in<  thv  sehednles  of  tbe 
Act  are  no  part  of  the  Act    Jb. 

A  was  the  rated  occupier  of  several  tenements, 
the  valuation  of  each  whereof  was  under  £8,  but 
which  in  the  aggregate  exceeded  that 'amount.  A 
was  returned  by  the  clerk  Of  the  union  to  the  officer 
acting  as  town  cleric  of  the  borough  of  B,  and' was 
by  him  inserted  in  the  Hit-i>f  persons  entitled  to 
vote  as  rated  occupiera  fur  the  saidt  borough;  tChe 
name  of  A  having  been  objected  to,  was  retained 
as  duly  qualified.  Heldvon  a^^al,  that  A  was 
duly  qualified  within  the  13  &  14  Vic.  c  69»  8.  5. 
Nolan's  cesff  7  Ir.  Jur.  56,  Reg.'  C. 

Where  the  name  of  A  appeared  on  the  Parlia- 
mentary Register  of  the  borough  of  J  as  a  registered 
voter  in  respect  of  an  £8  tenement,  a  notice  of  ob' 
jection  had  been  served  to  the  retention  of  his  name 
upon  the  town  cleric's  list  for  the  ensuing  year,  and 
at  the  Revisiofv  Court  a  copy  of  the  above  register 
was  produced,  and  evidence  was  given  by  the  tlietk 
of  the  union's  return  that  A  had  paid  the  poor-rates 
in  respect  of  the  premises  as  required  by  the  19  & 
14  Vic.  cap.  69,  sec  5,  but  no  further  evidence  of 
occupation  was  given;  Hel^  that  that  was  suffici- 
ent prima  facie  evidence  to  sustain  the  claim,  and 
that  it  lay  upon  the  objeclTor  to  toeet  tbe  lame  with 
proof  of  disqualification.  Moof^t  ea$e^  7  ir.  Jur. 
&§,  Reg.  C. 

Where  a  party  has  been  erroneously  designated 
in  the  rate-boolc  as  "John  M,"*  and  it  was  proved 
to  the  satisfaction  of  tll(^  Revising  Barrister  that  no 
such  person  as  '<  JolmiM^  in  fact  existed,  but  that 
the  premises  in  <]fue6tiDn'were,  and  had  A>r  a  long 
period  been  occupied  by  ** James  M,^  and  had  been 
rated  in  that  name,  until  the  making  of  the  rate 
immediately  preceding.  Held,  that,  under  these 
circumstances,  he  was  justified  in  retaining  the  name 
of  **  James  M**  on  ttie  list,  the  error  in  the  rate 
beihg  a  tedmtcal  one  within  tbe  13  &  14  Vic.  cap. 
6^^*.  roa    MwnMy'9  case,  7  In  Jur.  60,  Reg.  C. 


RELEASE. 
'  'By  a  deed  of  1827,  R  P  covenanted  with  his  son, 
IX  F,  that  after  the  decease  of  R  P  P,  the  estate, 
which  should  tbereafler  descend  to  or  vest  in  R  P, 
should  be  conveyed  to  certain  uses.  R  P  P  was 
fcMxnd  a  lunatic;  but  in  f620  he  had  made  a  will 
under  which,  if  valid,  G  P  took  an  estate  tail.  In 
1830,  the  lunatic  being  dead,  R  P,  in  violation  of 
his  covenant,  conveyed  the  estate  to  R  H  P.  In 
1832  an  ejectment  was  brought  by  those  claiming 
under  the  will  of  tb4$  lunatic,  at  the  trial  of  which 
R  P  and  R  H  P  disputed  the  will.  The  convey- 
ance  of  1830  was  set  iaside  by  a  decree  of  the  House 
of  Lords,  by  which  D  P  and  his  children  were  de- 
clared entitled,  as  against  R  P  and  R  H  P,  to  the 
benefit  of  the  tteed  of  1827,  and  rt  was  referred  to 
the  MadCer  to  settle  a  conveyance.  The  Master, 
by  hiH  report  in  1843,  fouild  that  D  P  had  not  laid 
befora  him  any  con^yanoe.  In  1 841/  R  H  P  being 
in  poasession,  a  compk*omise  was  entered  into  be- 
tween him  and  G  P,  and  two  deeds  were  executed, 
by  one  of  which  G  P  released  alt  right  and  title  to 
the  estate  to  R  H  P,  in  consideration  of  a  convey- 
ance  of  a  portion  of  the  estate  which  was  made  by 


the  other  deed«  A  aupplen^eiktal  bill  havifig  been 
filed  by  D  P,  and  his  children,  to  carry  tbe  decree 
of  tbe  House,  of  Lords  into  exeoutioo  agaioet  K  H 
P  and  G  P^  who  was  not  a  party  to  the  original 
suit.  Held,  first,  that  though  the  plaintifis  bad  not 
availed  theroselvea  of  their  rigiiit  of  having  a  con- 
veyance under  %he  decree,  they  had  not  forfeited 
their  right  to  the  benefit  of  it,  ea  R  H  P  had  by 
tlie  deeds  of  1841  disabled  hioiself  from  conveying 
the  legal  estate ;  secondly,  that  the  first  deed  of 
1841  being  a  release^  and  not  a  conveyanoe,  was* 
an  acknowledgment  of  tkn^  estate  by  descent  in  R 
H  P,  and  operated  to  confirm  that  estate,  and, 
therefore,  that  the  plaintifi*s  were  entitled  to  have 
the  Lord's  decree  enforced  against  G  P,  (as  claim- 
ing under  R  H  P,)  although  he  was  not  a  party  to 
the  original  suit.  Persse  v.  Persse,  8  Ir.  Chan.  R. 
196,  C. 

.    — ♦ — 

REMITTER,  See  Finjc  and  R£covfiET. 

♦ 

RENEWAL,  See  Lbasf. 

— ♦ — 

RENEWABLE  LEASEHOLD  CONVER- 

SIGN  ACT. 

Where  the  landlord  is  seized  in  fee  simple  of  the 
reversion,  he  is  entitled  to^compensation  under|lhe 
^th  section  of  the  statute  for  the  conversion  of  the 
estate  in  the  reversion  to  an  estate  in  the  fee  farm 
rent.     Es  parte  Knox,  3  Ir.  Chan.  R.  57,  R. 

Semble,  that  an  appeal  lies  to  the  House  of  Lords 
in  cases  under  the  Renewable  Leasehold  Conversion 
Act.    lb. 

Where  a  landlord  is  seized  in  fee  simple  of  the 
reversion,  expectant  on  a  lease  for  lives  renewable 
for  ever,  and  is  not  likely  to  suffer  any  special  loss 
by  the  conversion  of  his  tenant's  interest  into  a  per- 
petuity, the  renewal  fine  being  nominal,  he  is  not 
entitled  to  compensation  under  the  5th  section  of 
the  Ret:ewable  Le^asehold  Conversion  Act.  Jn  re 
Lawless*  Estatey  7  If.  Jur.  13,  P.  C. 

Ex  parte  Knox^  (3  Ir.  Chan.  R.  57,)  overruled.  lb. 

Where  one  of  several  owners  of  the  reversion  of, 
a  renewable  lease  is  out  of  the  jurisdiction,  it  is  not^, 
necessary  in  every  case  to  have  an  order  of  refe- 
rence to  the  Master.    In  re  Coates,  7  Ir,  Jur.  220/ 
R. 

There  were  six  owners  of  the  reversion,  and  one 
was  out  of  the  jurbdicllon ;  the  fee  farm  grant  had 
been  executed  bj  the  other  five  owners.  The  inte- 
rest in  the  lease  u  as  small,  and  the  right  to  the  re-. 
newal  was  not  disputed*  The  court  directed  tbe 
Master  to  execute  the  fee  farm  grant  for  the  absent* 
owners  (it  having  been  handed  in  at  the  time  and 
endorsed  by  the  register)  without  a  reference  as  to 
whether  it  was  a  proper  grant,  or  whether  tbe  right 
of  renewal  existed ;  but  this  was  done  upon  tbe  re- 
sponsibility of  the  petitioner,  and  to  save  expense. 
lb* 


RENT,  See  LsAfflB. 

— 4 — 

REPLEVIN,  See  Distress. 

-— ♦ — 

REPRESENTATION,  See  Evidence. 
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REVIVOR,  ^8W  P^Ad^ntate.       ;^ 


#f,ir  /.  v*^  l>^)»^^*'  gALVAGE.  ^  ^*^.'!^*'*'.  !  *, 
^  \A  eHp  li^ving  beeti  stranded  on  a  bank  riefir  D^ 
AVos  receiver  of  droits,  and  also  acting  as  Llojdff 
ag^ntf  Bsslsted  in  getting  the  vessel  uff  the  bauk^ 
and  em|>loyed  lug  boat*  and  men  tort  bat  piirpose^; 
to  enable  Ibe  vessel  to  be  moored  a  portioo  of  ber 
cargo  was  placed  on  board  a  tug  boatf  and  copve)'e4 
to  Dp  On  the  arrival  of  the  goods  at  D,  A  der 
tained  them  under  a  claim  for  salvage,  and  also  until 
be  was  paid  fee«  claimed  By  him  as  receiver  of  droits; 

for  ^bf  Ui98  tb«ffo^jvef9ip  bn  <;«M>4x^j:»Wi* 
fees  B,  as  agent  for  the  shipj^ers,  paid  ander  protest. 
Held,  that  an  action  wa^maintf^n^ble  by  ^  to  re* 
ooviT'  biidfc4lte  RJMe^  w&^tiy  b^filarin^  Meto  tfealt 
with  b J  A  as  principal^  aisd  having  paid  the  money 
outof  hiaotrp  pocJMt  ^  ,Ggi9<9f|«oi^^4li^^^9  If. 
C  L.  R:  93 ;  «•  c  5  Ir.^ur^  253,  Qi  B- 

Held  also,  that  as  receiter  of  droits,^  A^s  not  en* 
tided  tolivEitot«laim4d,^d^feeft1iaVk)g6eenonly 
payable  to  him  for  hia  safyioos  while  employed  in 
saving  tliq  vessel,  and  co(|ild  Qpij*  be  olaimjid  as 
agidJtot  the  owners  of  tbe  vessd,  and  that  he  had  no 
lien  on  the  goods  for  them.    lb. 

Held  also,  that  A  iras  i^nlTtled  to  a  set  off  for  his 
services  md  ^azfMUiseiy  loearred  by  Mm  as  a  salva- 
ger, under  the  statute  %M  10  Vic  c  99»    lb. 
■■■'»  .>'•-- 

SATISFACTION  OF  JUDGMENT.    S^e 

JuDOIiENT.  /    . 

.  An  attorney^  being  the  assignee  of  a  badbrupt^ 
cannot  enter  satisfaction  on  the^  jildginent  without  e 
warrant  of  attorney.    Madder  v.  M^  3  .Ir«.  C.  ^L. 

Where  a  Judgment  had  been  paid  by  tii«:.rapref 
sentaMv^  of  the  eooyzor  to  three  out  of  four  tnis* 
teeS|  in  whom  it  was  vested,  the  fourth  being  resi- 
dent out  of  the  ooantry,  the  court  refuse  to  permit 
s&tisfacdon  of  tlie  Judgmeot  to  be  entered  under  the 
l43rd  secUon  of  the  1 6  &  1 7  Vic  did.  Kdiy  v. 
Blake,  3  In  C  t.  IL  110,  C.  t. 

8AVINOS  BANK. 
The  plalitiff  wajs  a  ^eplisttbr  in  the  savings  bank 
at  T,  and  bad  given  notice  of  withdrawal  of  tiis  de- 
posit. Before  the  notice  expired  the  bank  failed, 
but  a  large  sum  of  money  came  to  the  hands  of  the 
treasurer,  who  was  alto  ttit  principal  acting  trustee, 
for  the  purpose  of  p^iug  off  deposits  for  which 
notices  of  withdrawal  were  given.  An  action  was 
brought  in  this  court  agahist  the  treasurer.  Held, 
tliat  thera  was  no  appropriMion  in  law  of  the  money 
received  by  the  treaauifr  to  tbt  a^of unt  of  the  de* 


pOiiWrtiHrll^hli(FgfV<&n  OOtioe  if  withdft^wal,  wtlch 
w^uld^be  grounds  ftr  maintalaing  an  action  for 
mofteyr^cdi^^ed  to  tH  plaintiff's  usa^  FiizgerM. 
V.  jRoWBnt'7  Ir.  Jen-.  il99»  0«  P^ 

1  H^hlalso,tbAttilidbrtho  Savings  Bank  A^ts  tbe 
4iaMdan^  aa  ti^Uscee,  was  not  liable^  aa  he  waa  not 
^Hf  ol  aliy^deftiult^    lb. 

'  H(^14^ais0,  that  ih€  proper  course  for  a  depositor 
#i#/IO  r«fbr  th^lrbdta  fnatter  to  arbitimtioo,  as  di^ 
rected  by  the  Satii^'BABl^  Aots»    lb* 


PttACtlCS. 


SaCURITT  POK  008TS,  Sn  PaACTicB. 

'  '"^    '■'['''.  '•   -^-♦~ 
3JBPAR4l'£  fiStAtJSi  /See  MaMiwo  Woman. 

'   SBRVIC^  of  PROCESS,  Ske  Pba<$ticb. 


$ET;  0¥F,  ^WjCosts.     PuaADiNo. 
.    CMavdf  amaid^  Md^ff  i^  different  rights,  cannot 
ba  made  tbe^ubjeot  ^  set  off.    Baldwin  v.  Bald^ 
Ido^a  Ir*  Chiifi.  R.  W9,  R. 

>  The.  oo«H  vnli  nol^  turkbout  evidence  and  from 
the  tnera  ednpaymenv  6^  any  sum  by  either  thirty, 
pcasdma  lisk^gcibmeet'lliat  one  demand  should  be 
aai  off  agafoat  analtier;^  lb. 
\  A.wasiillBaebt{fMr'lifo«»fan  estate  on  which  B  Iiad 
tudtimSge  ^B  ipiai  iedi^btad  to  A  by  judgment,  and 
iB.alenm  ift>r^aMtri6ulk]««-  No  interest  was  paid 
by  A  to  B  firbns  lM6|^0r^4on  years,  during  which 
tiiHe^Aeonthuied  ie'tioteessien  of  the  estate,  nor 
waa  any.  isum.  paid  by>  Bto  A  during  that-tirne. 
HaldyaAerj  tbe  death  .of  botb^first,  that  there 
could  be  no  set  off  of  one  demand  against  tbe 
ethers,  ee  Aiwernai  p^i«i^11)^BAblefor'tb^  tnte- 
peat,  and  the  damaiid»^^e  of  it  t^B^ctat^ynatcM; 
seoondlyv  tfa^t  the  eeuM  tNmld'net,  in  tbi^  absence 
of  dorect  evidenoi^  pttsuiliie'  ^  d^¥MttOnt  ^ir  a  eet 


[SSttXEME;NT».  «S«ff  JPite  avo  :B«covmt; 

— ♦—  . 
SETTING  ASrofi  PROCEEDINGS,  S^ 

PitACTlCS. 


1 


SHERIFF. 

With  respect  to  the  operation  cf  en^  order  for 
auipaadiog  the  eaacntion  of  a  writ  of  ^  fOfino  aa 
to  give  priority  to  one  subsequently  lodged  tfnd  the 
iliaMlity  of  the  sheriff,  wtio  hjnd  paid  tbe  fii:st  ere* 
ditor,  to  an  action  for  money  had  and  rebefved  at 
the  suit  of  the  seoondrae^-JiftriMiii  v.  Jemtings,  3 
I.  C.  L.  R.  48 ;  s.  c.^  5  l^.  Jur.JS&^^  Cham. 

The  order  of  the  Exohequier,  tinder  which  the 
abeniff  had  aeted,  liaM  to  h6  no  answer  io  11^  ae- 
^ont  the  phdntift  eoi  havii^  beeft  pitrtiet  to  that 
ordmu    Jb. 

«    Where  a  sberiffis  return  to  a  wtit  xifJL  Jb.  is  so 
informal  as  to  be  oalcnlatod  to  deprive  the  pUintiff 
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of  the  fruits  of  Lis  execoljoiif;  or  ^avf^c^ji 
him  in  brlqgiog  an  action  K^ai^^^ailfrWiilkhB 
ooart  will,  op  motion,  qooumI  him  to  JM^iind  .hi* 
Harri$  v.  Meagher^  8  L  C  L  £«  139,  £«.        V  v 

When  a  return  .is  good  npon4hff,^oe  of  H^ithe! 
court  will  not  compels^  sboriff  tJ^^m^  M^  fietoi^ 
but  will  leave  the  oomplaniani^lo.Ui  roiiie^y  hym^ 
tton»  if  the  matteci  MmoftfBd  in  Oif  aA4#ti»  be 
triable  bjr  that  form  ovj^ifocf^twe^  \^!pmmi9gf^m. 

With  respect  to  the  liability  of  the  sheriff  to  an 
action  under  the  Statute  of  Annf^M  (he  suitoC^hjs 
landlord^  for  sol  ealirfy^'ii  ye^s  tent,  where  iSe 
tenaqt,  pending  the  soiaii^  had  committed  an  act 
of  bankruptcy,  and  the  M^c-ltth  pl«e^t>^9e^he 
issuing  of  the  commission,  see  Gill  v.  fVtluMh  3  I. 
C.  L.  R.  544s  &  c  6  In  Jur.  132,  Q.  B» 

To  a  writcf  execotioB  the«heriff  nmde  the  fol- 
lowing return — that  by  .^irttte  of  a  former  writ  to 
him  directed,  and  which  mnip^  <ii^tiof,A9\Q^m^  of 
Queen's  Bench,  tested  the  29th  of  May  in  the  se- 
venteenth year  of  the  refen,  and  retum^bl^to  the 
said  court  on  the  7th  of  ^iMf  18H  he  Imd' seized 
certain  chattels  of  the  oaequiiM  MstaPf  eni  ihat, 
by  virtue  of  another  vsit  eC  mmdMoadt  t^mm 
which  issued  out  of  the  Coefft  of  QutidaW  Bepohi 
tested  the  22nd  day  of  Jiri#,  inlbo  eigteeads  y^ar' 
of  the  reign,  afid  retanmbl»  intenthe^mud  vouot^ 
the  22nd  of  Augqst,  1854»]^;Wm^diBepted,  and  also 
of  another  writ,  (suting,  thoi4iiaB.>aa  tafiare,)  im 
advertized  the  sakof  seid<|m)t>«i^iiiMf  «heii^h\  of 
Augusts  1854,  and  thai^  |fr>vi»a}'Se^iHf  <i»«  saiei.bot 
that  the  sale  wjm  ai3t|ouiw»d;ibfimKnbflf  ibfiAdors^ 
and  that  It  still  remaiiied..aj^«i)hiaiiiedd%aifti'^ 
proceeded  as  follower  ^i^^iUheBuaosriiiffibat  thie 
said  G  M  hath  wt  Any.^m^re^goMiriindiOhatlelsiin 
my  bailiwick  wheceof  I  ioau  cause  to  be  made  the 
smd  .debt  ^d  oostii  ea  witlnm^i  am  eDmattrnded.** 
He)4*  tM  th^  r^urn^ih^wM)  hsure^iatated  thmt  die 
execution,  csedU^  h^d  il^^t^  the  time  ef  Urn  d^H 
veny  of  tl^e  writ  to  tho.ahoriftnar  ai»ey*  Hme  snoe, 
<a^/g9^'&HN^»^  MiftVil  wtfifmA'autttient  to;re«' 
turn  that  he  <'  hath  not  *'  any  goods,  &c*  Wtiliami 
V.  Murphy^  7  Jr.  Jur.  32^ E. 

Semble,  it  is  also  necessary,  where  the  return  re« 
fer9te  ibnuer  wtils  ef  execution,  to  stale  the  par# 
ties  issuing  such  Wfiii(  and  fh^  sums  named  there- 
in.   /6.  -  -V  - 

On  a  sheriff,  ifiplf log  for  a»  ioterphmder  issue 
where  a  claimant  to  the  gQo4i  under  seirare  had 
served  a  notice  apprizing  the  sheriff  that  the  de- 
fendant had,  by  deed  doh  ^ecuted  and  gazetted, 
assigned  all  his  goods  and  chattels  to  him,  in  trust 
for  himself  and  other  ^orodito^s,  the  ooa«t,beft>re 
making  the  order,  required  the  claimant  to  make 
an  affidavit  statii^  ^a  deed  to  have  been  duly 
made  and  ei^eouted  without  coU«sioii»  Ac  Camp* 
bell  V.  Conwqsh  ^  I^*  ^^'  ^^  £• 
~^^ — 
SHIPPIJS^G^  ^sa  Saltage. 

A  cent):aoM  with  B  by  cfaMte^  petty  to  dhrry 
fromXto  Yacaxgoof  goaii%»attluinisaof  Ida. 
per  ton  of  20  cwt^  <'  the  said  charterees  thef«t)r 
agreeii^  to  pay  <br  £40  iOAa  whether  that  w^ij^ 
should  be  shipped  etr  filM^f  the  aaid  fttigbt  to  ^ 


paid  in  fqMi  4>n,^^.4^^^AW  tttHor  It 
was  alleged  in  the  decla|jBtipn  that  said  cargo  was 
shipped  on  board  the  vcssel^at  X,w4.  xx>u»^yed  to 
Y,  Ml  Cba(  A' theism  made  a  ri^t  deltvefy  of  the 
cargo.  AT  stted'iHf  £t33  OsJ  04.,  Which  was  the  ba- 
lance, after  giving  credt#fbr  a  payment  on  account 
of  the  freig^  cm  ^  |(pi.  ,  T9he!<kfttfdant,  by  his 
plea,  admitted  tne  contract  as  alleged ;  that  the 
vessel  only  received  on^boar^  and  can*^  to  Y 
194  tOMr;  «lM[ti»  could  h%v^  febeif^  aAA  ^rried 
85  tons  more,  but  tftafihe^  captain  of  the  said  ship, 
acting  on  behalf  of  Br-ra(used  to  receive  more  than 
194  tons^  and  that  the  mooej  credited  by  A  was 
SQtiicient  to  satisfy  the  fmgbt  on  1 94  Cons*  Held, 
that  this  defence  was  a  good  answer  to  the  aciion^ 
iHEisrnueh  &a  the  readitiefs  ai^d  williDgness  of  A  to 
carry  the  entire  240  tons  wa»  a  condition  prece- 
dent to  his  tight  to  recover  dead  freight  up  to  that 
IftiQuntj  and  the  defence  showed  that  freight  h^d 
been  paid  for  the  qtiantlty  acta  ally  carrie<£  G^ 
inmii  r.  Ruudi,  7  In  Jur,  I02j  Q,  B*        , ,    '  .^ . 


SUGGESTION,  ,5«a  Pbaoticii. 

...     .'       /:       •— ♦ —  :--.•- 

suGGESTiarr'bF  breaches. 

A  bond  tondificnied  for  pajrmi^nt'  6t  £960^  sub- 
ject to  a  proviso  that  if  thcj  obligor  or  his  heirs^ 
&c^  should  pay  to  the  obligee  £100  at  the  titnei 
mentiotied  in  a  defeasance  on  a  warrant  of  attor^ 
:  tiey  thereto  annexed^  without  del  ay  ^  the  obngatioti 
;to  be  void,  otherwise  to  remain  in  force-  The 
times  and  maioner  of  payment  specified  In  the  de^ 
feasance  were,  that  the  £100  should  be  paid  by  iit- 
Bttiiments  of  £10  on  the  29th  Becember  following 
the  date  of  the  bond,  and  £10  on  the  20th  of  every 
succeeding  four  months,  and  if  default  irere  made, 
the  obUgee  waa  to  proceed  for  whatever  sum  re- 
mained due.  Held,  that  execution  conld  not  issue 
on  such  bond  without  -a  soffgestion  of  breaches. 
Mamington  v.  G99€^  3  L  C.  L  R.  87,  Q.  B. 

SUMMOlNS  AND  PLAIHT,  Sk4  Pba^icb. 

♦ ■        r  .     '•■ 

SUftfiTY,  Sm  Bnornvtm:.    RBOtv^mt 


TAXAtlOK  See  Cost^ 
TAXES)  Sf9e  Ra€iis9R¥; 
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TENANT,  See  Landlord  and  Tenant. 
Fine  and  Rbcoveet.  * 

— ♦— 
TIMBER,  See  Injunction. 
The  qQestion  on  a  reference  to  inquire  whether 
timber  be  essential  to  the  possession  and  enjoyment 
of  an  estate  is  one  partly  of  fact  and  partly  of  opi- 
nion and  taste— the  end  of  the  inquiry  being  to 
ascertain  whether,  though  in  respect  of  its  intrinsic 
value  it  may  adroit  of  pecuniary  compensation,  iu 
adventitious  value  as  an  ornament  to  the  estate  be 
not  so  material,  as  that  it  may  reasonably  be  sup- 
posed that  without  it  the  purchaser  would  not  have 
entered  into  the  contract  at  alU  Stewart  v.  The 
Marquis  of*  Conyngham^  8  I.  Chan.  R.  104,  C. 

Where  the  timber,  the  su^ect  of  the  inquiry, 
grew  on  a  comparatively  snwill  portion  of  the  es- 
tate detached  from  the  demesne,  and  not  in  view 
of  the  mansion  house,  pleasure  grounds  or  avenue, 
and  the  Master  reported  that  it  was  not  essential 
to  the  possession  or  enjoyment  of  the  estate,  though 
there  were  conflicting  affidavits  as  to  whether  it 
waa  omamental  or  not,  the  Court  (reversing  the 
order  of  the  Master  of  the  Rolls)  refused  to  send 
back  the  report  to  be  re-considered  on  further  evi- 
dence,   lb. 

— 4— 
TIME,  (COMPUTATION  OP,)  See  Practice. 
— 4— 
TITHE  RENT  CHARGE,  See  Evidence. 
In  1731  the  lands  of  B  and  M,  with  so  much  of 
the  tithes  as  were  vested  in  the  lessor,  were,  de- 
mised for  fifty-one  years.    In  1764  F  became  enti- 
tled to  the  interest  in  the  lease,  and  so  continued 
until  1782,  when  it  expired.     The  lands  of  B,  C, 
and  M  Were  demised  to  F  for  lives,  with  a  cove- 
nant for  perpettial  renewal,  in  1751.     In  1766  the 
tithes  of  B,  C,  and  M  were  demised  for  lives,  with 
a  covenant  for  perpetual  renewal.    In  1813  and 
1832  renewals  of  the  lease  were  granted,  the  inte- 
rest of  which  was  vested  in  A.     In  1834  a  tithe 
composition  was  made  in  the  parish  where  the  lands 
were  situate,  and  the  commissioners  certified  that 
a  certain  proportion  of  the  tithes  was  payable  to 
those  claiming  under  the  lease  of  1 766,  and  the  re- 
mainder  to  the  vicar.     There  was  no  evidence  of 
payment  of  tithes  for  60  years  previous  to  1834  ; 
Held,  overruling  objections  to  the  Master's  report, 
that  the  right  of  exemption  from  the  payment  of 
tithes,  under  the  1  &  2  Vic,  cap.  109,  sec.  18,  was 
not  established,  the  case  falling  within  the  excep- 
tion in  section  20,  which  is  not  to  be  deemed  to 
be  confined  to  the  case  of  a  demise  of  tithes  to  the 
owner  or  occupier  of  the  lands  in  respect  of  which 
the  tithes  are  payable."   SUU  v.  0*Ne%U,  3  Ir.  Chan. 
R.  280,  R.;  8.  c,  reversed  on  appeal  by  Lord  Chan- 
cellor, 3  Ir.  Chan.  R.  609,  C. 

A  composition  and  applotment  of  certain  tithes 
were  made  in  1834.  It  did  not  appear  that  any 
render  of  said  tithes  had  been  made  for  60  years 
prior  to  said  composition,  but  during  all  that  time 
the  tithes  had  been  demised  (originally  by  a  lease 
of  1776,  for  lives  renewable  for  ever,  and  which 
bad  been  continually  renewed,)  to  a  party  not  the 


owner  or  lessee  of  the*  land  in  respect  of  whicfl 
they  were  chargeable,  and  the  reserved  rent  paid 
to  the  tithe  owner.  Held,  (Perrin,  J.,  dUeentienU^) 
that  the  above  case  csme  within  the  saving  of  the 
20th  sedion  of  the  1  ft  2  Vic,  cap.  109,  and  that 
the  60  years'  non  render  was  no  bar  to  the  reco«- 
very  of  the  rent  diarge,  for  which  the  said  tithes 
had  beei>  eonimuted  by  the  statute^  BUm  v«  (/- 
NeiUr  7  Ip.  Jur.  336,  Q.  B. 

The  3  &  4  Wm.  4,  cap.  27>  applies  to  tithe*  rent 
charge,  and  therefore  only  six  years*  arrears  of  that 
species  of  property  can  be  recovered  by  the  tithe 
owner.  Ecdesiosiical  Contmieei^nerp  v»  Marquis  of 
Sligo,!  Ir.J«r.26l,  C. 

In  an  actioi>  to  recover  money  payable  ftr  rent- 
charge  \n  lieu  of  tHbe-composition,  the  plainttflb 
averred  in  their  summons  and  plaint  that  air  annasl 
sum  was  duly  applotted  em  certain  lands*  in  wrhich 
the  defendant  was  and  still  is,  and,  previous  to  the 
passing  of  the  ^*  Act  to  abolish  tithe  composition  in 
Ireland  and  to  substitute  rent^charges  in  lieu  there- 
of," was,  owner  of  the  first  interest,  equivalent  to  a 
perpetual  interest  within  the  meaning  of  the  said 
Act,  under  which,  or  derived  whf^'efrom,  there  waa 
not,  at  the  time  of  the  passing  of  the  said  A<^  or 
since,  any  such  estate  or  interest,  no  landlord  hav* 
ing  undertaken  the  payment  of  said  composition 
under  the  provisions  of  the  Act  of  the  2nd  and  drd 
years  of  the  reign  of  King  William  the  Fourtli,  re- 
lating to  tithe-eomposition,  whereby  the  defendant 
became  liable  to  pay  the  annual  sum,  being  three- 
fourths  of  tho  said  composition.  The  defendant 
having  demurred,  on  the  ground  that  the  plaintiffa 
did  nor,  in  their  pleading,  show  <^that  the  defend- 
ant had  such  an  estate  of  inheritance,  or  such  aii 
estate  at  all,  as  would  render  him  liable  to  pay  tithe 
rent-charge,  in  the  parcels  of  land,  within  the  mean- 
ing of  the  1st  and  2nd  Victoria ;  that  the  nature  of 
the  perpetual  estate  or  interest  of  the  defendant  is 
not  otherwise  mentioned  than  in  vague  and  general 
terms,"  it  was  held  that  the  summons  and  plaint 
sufiicientlv  set  forth  the  estate  of  the  defendant  in 
the  parcels  of  land.  Trendi  v.  Cetssidy,  7  Ir.  Jur^ 
399,  E. 


TRESPASS- 
An  action  of  trespass  will  not  lie  against  a  prii»- 
eipal  or  his  attorney,  who  act  upon  the  order  of  a 
court  of  competent  jurisdiction,  and  who  are  guilly 
of  no  irreoilarity,  even  though  such  order  be  wholly 
illegaL    Dickson  v.  Capes,  7  Ir.  Jor.  165,  C.  P. 


TRIAL  AT  LAW,  See  Pbactice* 


TROVER,  See  Conteact. 


TRUST,  See  Executob  and  Administratob. 

POWEB. ,     PbACTICB. 

A  fond  was  bequeathed  in  trust  for  the  separate 
use  of  A  for  life,  and  that  she  should  be  at  liberty 
to  dispose  of  it  by  her  last  will  and  testament,  pro- 
vided the  power  should  not  be  exercised  in  favour 
of  B.    A,  having  aurt ived  her  husband,  made  a  will 
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appoiotibg  the  fand ;  H^td,  that  the  appofnte^ 
were  trustees  for  creditors  of  H,  and  the^  rtfnds  as- 
sets for  payment  of  his  debta.  Btiie  v.  Sabingion^ 
d  Ir.  Chan.  R.  568,  R. 

The  role,  that  where  a  genefalpow^r  of  appoint* 
ment  is  esereised  in  favour  of  a  ▼c^Hrmeer,  he  is  a 
trastee  for  the  creditors  of  the  appointee,  holds 
where  the  power  is  to  be  exereised^by  will'only.  lb. 

A  power  is  general,  though  Ihere  be  a  restriction 
against  exermsing  it  in  favoor  of  one  peraon.    Jh, 

The  defendant  bad  actied  gratuf  f  Otisly  as  the  agent 
of  tlie  plaintiflP,  tranMiitHi^  to  her  the  interest  of 
charges  to  which  she  was  ^nbitl^d.  '  One  of  the 
charges  was  paid  to  the  ddfSmdant^  which  the  plain- 
tiff directed  him  to  inrest'On  a  spiscifled  r^  scfcn- 
rity,  which  he  was  nnabte  to  do, "bat  #hich,  without 
her  authority,  be  lent  to  L,  fait  whom  he  was  also 
agent,  and  who  waslndiebtedfc^^hn^n  the  securtty 
of  a  bond  and  warrant  'of  at^rtiey  to  enter  jodg- 
neol.  He  enclosed  the  borfd' and' Warrant  of  attor^ 
■ey  to  her  in  a  letter,  in  ^vi^loh  he  seated*,  contrary 
to  the  fact,  that  the  roon^y -had  been  applied  to  pay 
off  a  charge  on  his  estate.  L'  erf^wards,  on  hi^  son 's 
marriage,  conveyed  a  part^^df  the  estate  In  ti%st  t(^ 
pay  off  charges  on  his  estM^;  another  part  t<y  the  u^ 
of  his  son  and  his  issue,  and'Che  labdr<^C  in  frost 
to  secure  his  debt  to  the  def^^nd«int.  'Th^def<^d^ 
ant,  in  several  letters,  ofln»red  tb'give  \h^  p1aintiff*s 


jcurred  debts  and  borrowed  thesain  of  £500,  gave 
his  bond  and  warrant  of  altorney  for  the  penal  sum 
of  £1,000,  conditioned  for  the  payment  of  £500  and 
interest,  which  bond  was  also  signed  by  his  wife, 
and  the  latter  gave  to  her  husband's  creditor  a  gua- 
rantee in  the  following  words :  "  My  dear  Sir,  YoU' 
hold  a  bond,  dated  August,  1841,  for  £500  sterKng, 
signed  by  my  husband,  T.  K.  Hannyngton,  and  my- 
self. T  hold  myself  accountable  for  the  payment  of 
this  bond,  with  interest  at  6  per  centum,  against  the 
lands  of,  &c.,  and  should  Mr.  Hannyngton  die,  or 
should  I  die,  my  son,  James  C.  Hannyngton,  whom 
'I  have  made  my  heir,  shall  hold  himself  account-  * 
able  to  you  for  the  amount  of  the  bond  of  £500, 
and  cause  you  to  be  paid,  retaining  yoii,  or,  in 
the  event  of  your  death,  your  son,  J.  C.  Wilcocks, 
,as  agent  to  the  lands  of,  &q.,  until  said  bond  be  dis- 
charged.'* Held,  to  be  a  valid  declaration  of  trust 
sufficient  to  charge  the  separate  estUte.  Wilcocks 
^v,  JFIanni^jig ton,  7  Ir,  J \ir,  2Q\y  C. 

A  tesriitor  by  his  will,  after  charging  his  real  and 
personEil  estate?,  which  consisted  chiefly  of  slaves  in^ 
Jamaicnt  with  the  payment  of  his  debjts,  bequeathed 
;to  his  executors  the  sum  of  £2,000,  in  trust  to  pay 
■  the  interest  thereon  to  ius  daughter,  B  M,  (the  pe- 


jtitioner,)  for  her  life,  and  after  her  death  the  prki- 
,  cipal  to  go  to  her  children  ;  and  he  directed  that 
the  principal  and  interest  should  be  raised  out  of 
daim  priority  over  hia  demand' in  the  lands  of  C;  [the  yearly  profits  of  the  estate,  and  that  the  per- 
L  being  dead,  leaving  no  aMMs^f  6  pay  the  plaintffPs  [  son  for  ^e  ti^le  being  in  ix>sse9si9n  of  l^he  pnopprty 
elaim,  tlie  conrr,  on  a  bill  fifed  by  her,  declared  the  should  pay  the  charge.  Subject  to  this  and  so^ie 
plaintiff  entitled  to  a  specific  petforitianfce  of  the  [  other  legacies,  he  devised  his  estate  to  his  son,  T 


contract  contained  in  the  lett^i^s,  and  that  the  de- 
fendant was  a  trustee  for  the  ptafntfff  as  to  so  tnuch 
of  hia  security  on  the  lands  of  €  a^  ttrontd  be  suffi* 
eient  to  pay  her  claim,  and  ordered  that  he  should 
execute  a  deed  declaring  the  trust.  O'Beirne  v. 
CofMisit^  8  Ir.  Ohan.  R.  ISO,  C. 

Trostees  of  real  estate,  upon  trust  to  sell  for  the 
payment  of  charge,  are  Entitled  to  the  costs  of  a 
suit  ont  of  the  surploa  only,  sffter  payment  of  the 
charges,  and  when  the  fbnd  was  de^cient  the  court 
refo^  their  costs.  White  v.  VUliers,  3  Ir.  Chan. 
R.  125,  C. 

The  legal  estate  of  a  n>ortgagee  was  vested  in 
two  trustees,  one  of  whom  was  out  of  the  jurisdic- 
tion. The  court,  in  order  that  the  mortgage  might 
be  reconvByed  to  the  mortgagor,  pursuant  to  a  de- 
cree in  the  foreclosure  suit,  made  an  order  under  the 
Trustee  Act,  that  the  mortgage  should  vest  in  the 
other  trustees  solely,  and  directed  tfie  costs  of  the 
petition  to  be  costs  in  tile  suit.  Corker  v.  Buarif 
3  Ir.  Cban*  R.  562,  H. 

The  executor  of  a  trustee,  having  been  ordered 
to  invest  a  certain  sum  in  stock  to  the  credit  of  a 
cause,  and  having  neglected  to  do  so  for  two  years, 
during  which  the  funds  fell.  Held,  (aflrrming  the 
Master's  report,)  that  he  waa  bound  to  pay  the 
price  of  the  same  in  stock  on  the  day  on  which  he 
was  ordered  to  invest  it,  with  interest  at  3^  per 
cent,  only  from  that  day.  Geraghiif  v.  Geiughty, 
3  Ir.  Chan.  R.  414,  R. 

An  estate  was  settled  upon  trust  for  the  separate 
use  of  a  married  woman,  **  or  for  such  other  person 
or  persons  as  she  shall,  by  any  writing  under  her 
hand,  direct  or  appoint."    Hur  husband,  having  in- 


W  S,  and  his  assigns,  for  ever ;  and  the  latter  en- 
tered into  possession,  and  continued  seised  until  his 
death,  when  he  devised  the  property  to  his  daugh- 
ter, M  K,  still  subject  to  the  above  legacy.  Tlie 
respondent,  having  married  M  K,  became  entitled 
to  the  estate  in  right  of  his  wife,  and  wrote  a  letter 
to  the  petitioner  on  the  subject  of  the  legacy  of 
£2,000,  containing  tt^e  following  language  :  "  The 
property  owes  you  and  your  family  £'2,000  cur- 
rency. So  long  as  I  am  in  possession  you  shall  be 
paid  your  interest,  and  when  the  property  yields  it, 
the  principal,  as  1  wish  never  to  pocket  a  farthing 
till  every  one  is  paid."  Under  the  3  &  4  Wm.  4, 
cap.  37,  (the  Slave  Compensation  Act,)  the  respon- 
dent had  previously  put  in  his  claim  for  compensa- 
tion, as  owner  of  the  estate  in  right  of  his  wife,  but 
not  in  any  other  character;  no  counter  claims  were 
lodged  on  behalf  of  the  petitioner,  or  any  person 
representing  her  charge,  and  a  large  sum  of  m«)iiey 
was  awarded  to  him  as  compensation.  A  petition 
having  been  presented  for  the  purpose  of  establish- 
ing the  charge  of  £2,000  upon  the  estate,  and  of 
rendering  the  compensation  money  liable  in  the 
hands  of  the  respondent  to  this  demand ;  Held, 
that  the  act  of  the  Compensation  Commissioners, 
in  awarding  this  sum  to  the  resipouJent,  did  not 
conclude  the  rights  of  the  petitioner  us  against  the 
sura  granted  to  the  respondent  in  lieu  of  tne  estate 
originally  liable  to  that  charge.  M'Kean  v.  Grajf^ 
7  Ir.  Jur.  319,  C. 

Held  also,  that  the  letter  written  by  the  respon- 
dent to  the  petitioner  amounted  to  a  declaration  of 
trust  in  reference  to  the  rents  and  profits  of  tne  es- 
tate, aid  therefore  that  the  respondent  was  liable 
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to  ttatisfy  the  demand  of  the  petitioner  as  to  tiie 
legacy  or  jC2,000  out  of  tlie  sum  awarded  to  liim 
as  compensation  mcnej.    Jf?. 

TRUSTEE  ACT,  Se$  Trust. 


Ugt  AND  OCCUPATION,  Se^  Pwjawmg. 

— « — 

VARIANCE,  See  Px.eading. 


VENDOR  AND  pyRCHASER,  Se0  Ikcum- 
B£|t£D  Estates  Coubt*   RECBivnit.   Trustsk. 

A  receiver  was  appointed  over  certain  lands  in 
tlie  eaase  of  C  r.  C ;  a  portion  of  tliese  lands  was 
soldi  and  A  became  the  purchaser ;  A  was  after- 
wards evicted  from  a  small  part  by  title  paramount, 
there  having  been  a  misrfpresentatiou  as  to  the 
boundaries.  Meanwhile  a  bill  was  filed  by  ^nether 
party,  E,  against  the  defendant,  C,  to  recover  the 
amount  of  certain  claims.  The  bill  prayed  that  £ 
might  have  the  benefit  of  the  proceedings  in  the 
cause  of  C  r.  C.  The  purchaje  money  of  the  lands 
sold  had  been  all  allocated  in  the  cause  of  C  v.  C, 
but  there  remained  in  court  some  of  the  rents  of 
the  unsold  lands,  and  these  had  been  transferred  to 
the  cause  of  £  v.  C.  Held,  confirming  the  deci- 
sion of  the  Master  of  the  Rolls,  (6  Ir.  Jur.  404,) 
that  the  purchaser  should  not  be  left  to  his  action 
on  the  covenant,  but  was  entitled  to  compensation, 
and  that  the  funds  liable  to  this  claim  in  one  cause 
were  liable  to  it  in  the  other  after  the  transfer* 
Cooper  V.  Cooper f  7  Ir.  Jur.  49,  C. 

Held  also,  overruling  the  decitiion  of  the  Master 
of  the  Rolls,  that  the  fond  which  had  been  trans- 
ferred from  the  catj^se  of  C  v.  C,  and  which  was  in 
court  in  the  cause  of  E  v.  C»  though  no  part  of  the 
purchase  money,  was  yet  liable  to  the  purchaser's 
claim  for  compensation.    76. 

An  agreement  had  been  entered  into  between  A 
and  B,  by  which  the  latter  was  to  demise  to  the 
former  three  denominations  of  lands,  R,  S,  and  T, 
containing  400  acres,  at  an  aereable  rent  of  14s. 
per  annum,  for  a  term  of  five  years.  B  put  A  into 
possession  of  one  of  these  denominations  (R),  but 
was  unable  to  make  out  title  to  the  others,  and  wheu 
about  two  years  of  the  term  had  expired,  B  sued  A 
for  the  rent  due  out  of  the  lands  of  R,  at  the  rate 
of  148.  per  acre,  which  the  latter  paid.  A  then 
brought  the  present  action  against  B,  for  having 
failed  to  fulfil  his  contract  as  to  the  other  lands, 
but  averring  no  special  damage,  and  the  jury  found 
damages  by  their  verdict  for  the  plaintiff,  acquitting 
the  defendant  at  the  same  time  of  fraud  or  negli- 
gence as  regarded  the  title  to  the  lands.  It  was 
proved  that  K  was  not  worth  14$.  per  acre,  per  an* 
num.  Held,  that  a  contract  for  the  sale  or  demise 
of  lands  does  not  per  se  contain  a  warranty  of  title 
as  to  the  lands  contracted  to  be  sold  or  demised ; 
but  that  inasmuch  as  the  plaintiff  had  paid  a  cer« 
tain  sum  ^s  the  annual  rent  of  thlit  portion  of  the 
lands  into  possession  of  which  he  had  been  put  ex- 
eeeding  the  yearly  value,  he  was  entitled  to  a  ver-* 
diet  for  the  amount  of  the  difference  between  the 


actual  value  and  the  amount  paid  by  him.    Fiisf- 
gerald  v.  Browne^  7  Ir.  Jur*  90i  Et 

A  purchaser  of  lands  by  p^b)ic  eueUou  agreed  to 
pay  the  purchase  money  in  |darcb,  I95f^  apd  Iblfil 
the  cQpditiops  qf  sale,  one  of  wMok  was,  tkit  the 
purchaser  should  be  entitled  t^  iMe  r^ote  and  pvo- 
fits  from  the  l«t  Noveiubeff  13&lr  ntd  if  tbe  flom* 
pletipu  Qf  the  purchiis^  should  b^  delayed  ^  from 
any  C4u^  w|jat«oeviir  "  b^iMp4  MpHh,  1862,  that 
he  should  pay  interest  on  (bf^  )iureba«A  meney  from 
NoTember,  1&51,  The  vendor  agreed  to  furnish 
an  ab9tract  of  title  within  four  day*,  but  i|  vas  set 
sent  within  th^  apecifiad  tiiue,  apd  the  title  mm  ■#! 
completed  until  January,  1B&4*  The  purefaaatr 
had,  previous  to  Afarob,  1859,  drawn  tbe  amoiimt 
of  the  purchase  qiouey  out  of  tbe  funda,  and  lodged 
it  in  bank  to  be  ready  for  paymeat,  but  reeeived 
lUtle  or  no  interest  ppoq  it ;  and,  in  the  heginmig 
of  the  lattar  qaontb,  be  a^Qt  an  ageet  to  tbe  veador, 
offering  the  money,  ^nd  da^diqieg  te  pay  inleraet 
upon  i(  after  thi^(  date,  hi^  tbe  vendor  refined  to 
receive  the  principal  until  the  title  abopld  be  com- 
pleted, and  in  the  latter  end  of  tbe  aame  meoth  tbe 
purchaser  a^rot^  a  letter  to  the  vendor,  stating  that 
if  the  abstract  of  title  should  be  furnished  within 
one  week  he  was  rea()y  to  compteie  the  ooatract, 
provided  that  his  right  to  the  rents  and  profits 
should  not  be  interfered  with,  and  that  be  ahonkl 
not  be  asked  for  interest  upon  the  purchase  inoBey. 
No  direct  reply  was  given  te  this  letter,  but  nego- 
tiations were  contin^ed,  and  finally  a  petition  hav- 
ing been  filed  by  the  veodor  to  compel  the  purohi^- 
ser  to  complete  the  purchase,  and  pay  intereat  upon 
the  purchase  money,  Held,  that  the  purehaaer  was 
not  liable  for  intereat  upoo  the  purchase  money, 
the  vendor  having  been  in  default  Keiieii  v.  FaV' 
relh,  7  In  Jur.  134,  C, 

Held  also,  that  the  purobaaer  was  entitled  to  tbe 
rents  and  profits  of  the  lands.    Jk 

A,  a  jointress,  having  bean  oiered  a  sum  of  mo- 
ney hy  B  for  her  jointure,  accepted  the  offeis  and 
accordingly  articles  of  agreement  fbr  the  sale  of  it 
at  a  specified  sutn  were  prepared  in  duplicate^  and 
engrossed,  and  one  part  was  signed  and  witnessed 
in  the  ordinary  way  by  A,  and  the  other  by  B. 
Tbe  part  signed  by  A  was  sent  by  her  to  her  at- 
torney, whom  she  bad  previoudy  instrueted  to  see 
that  all  necessary  arrangetnenta  wei«  made,  and  tb4 
part  signed  by  B  was  lefi  in  the  hands  of  his  attor- 
ney. A*s  attorney,  having  discovered  that  B  bad 
made  some  misrepresentations  as  to  the  amount  of 
his  property,  and  apprehending  that  he  would  be 
unable  to  pay  the  purchase  money,  refused  to  in* 
terchai^e  tbe  parts  of  the  iustrument,  so  as  to 
complete  the  contract,  unlem  B  gave  him  further 
security!  which  the  latter  refused  to  do,  and  for 
two  months  after  the  refuaal  of  tbe  other  party  to 
interchange  the  parts  of  the  instrument,  took  no 
further  steps  towards  the  completion  of  the  con^i 
tract.  A  cause  petitiou  was  then  presented  for  the 
purpose  of  compelling  A  to  a  specific  performance 
of  the  contents  of  the  instrument,  and  dismissed 
upon  the  ground  that  under  the  circnmstances  no 
complete  contract  for  the  sale  of  her  jointure  had 
been  entered  into  by  A.  Beamish  v.  Vignoies,  7 
Ir.  Jur.  261,  C. 
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A  beiag  In  treaty  to  obtain  a  lease  of  certain 
laodt  from  B,  the  following  memorandum  of  agree- 
ment was  made  with  mutual  consent :  *«  Stst  March, 
i85^  Term  61  years.  Rent,  from  the  Ist  of  May, 
£75.  Taxes  and  rates  to  be  paid  by  (A),  and  al- 
lowed out  of  the  first  gale.  Covenant  to  expend 
£800  in  permanent  buildings  in  two  years.  Co- 
irenant  to  give  tenant  the  refusal  iti  case  of  (B) 
selliDg."  A  entered  into  possession  in  the  same 
year^  and  paid  rent*  and  obtained  receipts,  bat  did 
not  expend  the  sum  of  £300  in  improvetnents  upon 
the  lands,  and  in  the  year  1 854  he  furnished  a  draft 
lease  for  approval  to  B,  who  refused  to  receive  it, 
alleging  that  A  had  not  entitled  himself  to  a  lease, 
having  failed  to  expend  the  sum  of  £300  within  the 
specified  time.  A  cause  petidon  having  been  filed 
by  A  to  obtain  specific  performance  of  the  memo- 
randum  of  agreement  ^  Held,  that  relief  could  not 
be  granted  under  the  eircuiftistances,  the  petitioner 
having  admittedly  violated  an  essential  portion  of 
the  agreement.  WiUiatm  v.  LangUyy  7  Ir.  Jur. 
S64,  C. 

A  purchaser,  discharged  from  his  purchase  on 
account  of  the  title  being  bad,  is  entitled  to  be  paid 
interest  at  5  per  cent*  on  his  purchase  money  from 
the  time  of  lodgment,  and  to  be  paid  his  costs  there- 
by incurred;  and  if  there  be  no  fund  in  court,  he 
is  entitled  to  an  order  for  payment  thereof*  and  of 
his  costs  of  the  motion  against  the  plaintiff  in  the 
suit,  with  liberty  to  the  plaintiff  to  apply  to  be  re- 
paid out  of  any  funds  to  be  realized  out  of  the  es< 
late.     Murphjf  v.  Lynde^  7  Ir.  Jur.  305,  R. 

The  plaintifi^s  costs  of  the  motion  made  costs  in 
4he  cause.    lb. 


VENUE,  See  Practice. 


VESTING  ORDER,  See  Trustee. 


WRIT  OF  ERROR,  ^ne  Prictice. 

An  injunction  against  felling  timber  having  been 
obtained  against  the  respondent,  on  a  motion  to  dis- 
solve it,  the  court  directed  an  action  to  be  brought. 
An  action  having  been  brought,  and  the  respondent 
having  obtained  judgment  in  the  Exchequer  Cham- 
ber, the  court  dissolved  the  injunction,  notwith- 
standing the  pendency  of  a  writ  of  error  to  the 
House  of  Lords,  it  not  appearing  that  irreparable 
injury  would  be  done  to  the  petitioner  by  dissolving 
the  injunction.  Mounica^hel  v.  O^Neiiiy  3  Ir.  Chan. 
R.  455,  R. 

The  Court  of  Chancery,  ot»  appeal  from  the  order 
at  the  Rolls,  held  that  the  injunction  ought  to  be 
coiiliAaed.    B  Ir.  Chan.  R.  619,  C. 


WAIVEH,  See  PaAcrtrE. 


WARRANT  OF  ATTORNEY,  See  Judo- 
MENT.     Practice. 


WILL,  See  LsGAcr.  Limitations  (statute  of.) 

A  testator  having  under  his  marriage  settlement 
power  to  appoint  £1,500  among  his  children  (which 
was,  in  default  of  appointment,  to  be  divided  among 
them  equally,)  and  having  only  two  sons,  H  and  W, 
appointed  toliis  sod  H£1,  and  to  his  son  W  £1,  and 
as  to  the  residue,  appointed  the  same  to  W,  adding, 
**  I  request  him  to  have  the  same  invested  on  mortgage 
or  on  the  purchase  of  lands,  and  settled  on  himself 
for  life,  with  remainder  to  his  child  or  children  as 
he  may  appoint,  with  remainder  to  such  child  or 
children  of  my  son  H  as  he  may  appoint,  with  re- 
mainder to  my  own  right  heirs."  Held,  that  W 
was  bound  to  elect  between  his  rights  under  the 
settlen^ent,  and  those  under  the^will.  Moriarty  v. 
Martin,  3  Ir.  Chan.  R.  26,  C. 

W  having  during  his  lifetime  done  acts  which 
were  held  to  amount  to  an  election  to  take  under 
the  will,  and  having  died  without  children  ;  Held, 
that  the  precatory  words  contained  in  the  will  con- 
stituted a  valid  trust  in  favour  of  the  children  of 
H,  although  they  were  not  objects  of  the  power 
contained  in  the  settlement.     lb. 

Lands  were  devised  by  a  will  to  D  and  J  for  their 
lives,  remainder  over,  and  by  a  codicil  the  testator^ 
after  revoking  the  remainders,  devised  the  lands, 
after  the  deaths  of  D  and  J,  or  either  of  them,  to 
the  use  of  his  nephews,  W  and  H,  and  all  and  every 
the  child  and  children  of  W,  begotten  or  to  be  be- 
gotten, to  be  equally  divided  between  them  as  te- 
nants in  common,  and  the  respective  heirs  of  their 
bodies,  lawfully  issuing,  with  cross  remainders  be- 
tween them.  W  had  two  children,  who  were  alive 
at  the  death  of  D.  Held,  that  the  children  of  W, 
who  were  in  esse  at  tlie  death  of  D,  took  as  tenants 
in  common  with  W  and  H,  to  the  exclusion  of  any 
who  should  afterwards  be  born.  Murray  v.  Mar* 
ray,  8  Ir.  Chun.  R.  120,  C. 

Where  a  devise  to  a  olass  is  not  immediate^  but 
is  postponed  to  a  particular  period  or  to  a  particu- 
lar event,  those  only  who  answer  the  desanption  at 
that  period  or  on  the  happening  of  Uiat  event  are 
entitled  to  take.     lb. 

A  testator  by  his  will  reciting  that  he  was  seised 
of  a  freehold  estate  in  certain  premises  devised  ai 
follows :  ^  I  leave^  devise,  and  bequeath  to  my  said 
daughter  M  U  all  my  freehold  interest  in  North 
King*8treel>  in  the  City  of  Dublin^  upon  trust  to 
receive  the  rents  and  profits  thereof  for  and  during 
the  term  of  her  natural  life,  for  her  own  sole  u«e, 
&C.,  notwithstanding  her  coverture,  without  the  con- 
trol of  her  preaeat  or  any  future  husband,  &c.,  with 
power  to  my  said  daughter  by  any  deed  or  will  to 
dispose  of,  devise  or  bequeath  the  said  freehold  es* 
tAte  to  and  among  ker  children,  in  such  aliares  aiui 
proportions  as  she  shall  think  fit  and  proper/' 
After  some  bequests,  a  residuary  clause  followed 
in  these  words :  "  1  do  hereby  give,  leave,  and  he  • 
queath  to  my  said  daughter  M  H  all  the  rent,  resi  • 
due  and  remainder  of  my  worldly  sdbstaiiee^  of 
what  nature  or  kind  soever,  for  her  sole  ase  iind 
benefit,  without  the  control,''  &c  Held^  that  M  i  1 
took  the  absolute  interest  iu  the  freehold  estate ; 
that  tlie  power  was  a  naked  one  not  coupled  with  a 
trust,  and  that  no  estate  was  given  to  the  childreu 
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l>y  iinplication  from  the  words  of  the  power.  Heafjf 
V.  Dovner^f  3  L  C.  L.  11.  ^13;  s.  c^  5  Ir.  Jur. 
305,  E. 

A  sum  of  £8,000  wa«  charged  on  lauds  of  K  by 
H  marriage  sHtleinent  as  portions  for  children,  to 
be  shared  and  divided  between  them  in  such  parts 
and  proportions,  and  to  vest  and  be  paid  to  such 
children  respectively  as  and  upon  such  age,  days, 
or  times,  and  to  be  suLject  to  such  charge^t,  provi- 
sions, and  limitations,  such  charges  and  limitations 
being  for  the  benefit  of  some  one  or  more  of  them, 
and  in  such  manner  as  W  M,  tlie  younger,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing, 
or  by  bis  last  will,  should  direct  or  appoint,  and  in 
default  of  appointment,  to  be  equally  divided  be- 
tween or  among  such  children,  share  and  share 
alike,  the  share  of  sons  to  be  paid  at  twenty-one, 
and  the  share  of  daughters  to  be  paid  at  twenty- 
one,  or  marriage.  VV  M  by  his  will  bequeathed 
a  legacy  of  £2,000  to  his  wife,  and  the  interest  of 
the  remainder  of  the  money  of  which  he  might  die 
possessed  for  ber  own  use,  and  for  the  maintenance 
and  education  of  his  two  daughters,  and  he  charged 
her  estate  of  K,  as  be  was  entitled  to  do  by  his 
marriage  settlement,  with  £8,000,  which,  together 
uiih  the  residue  of  his  fortune,  he  wished  to  be 
divided  in  equal  shares  between  his  two  daughters, 
and  he  left  the  residue  of  his  fortune  and  money, 
after  paying  the  £2,000  to  his  wife,  together  with 
the  sum  of  £8,000  charged  upon  the  estate  of  K, 
to  be  equally  divided  between  them,  the  entire  to 
belong  (o  either  of  his  daughters,  should  the  other 
not  arrive  at  the  age  of  18  years.  Held,  that  the 
will  operated  as  an  execution  of  the  power  under 
the  settlement,  and  that  the  portions  of  the  daugh- 
ters vested  at  the  testator*s  death,  and  bore  interest 
from  that  date.  Murphu  v.  Murphy^  3  Ir.  Chan. 
U.  95,  C. 

In  cases  relating  to  the  devise  of  real  estates,  the 
court  intervenes  only  by  reason  of  the  existence  of 
some  impediment  to  proceeding  at  law,  in  order  to 
have  the  right  of  the  parties  submitted  by  means  of 
that  intervention  to  a  legal  issue  before  a  jury  other- 
wise than  by  granting  a  new  trial.  Rossborough  v. 
-fioyw,  3  Ir.  Chan.  R.  489,  C. 
.  According  to  the  earliest  authorities  the  court 
would  not  bind  the  inheritance  by  one  trial ;  but 
there  is  now  no  absolute  rule  requiring  the  court, 
as  of  course,  to  grant  a  second  trial  of  an  issue 
devuavit  vel  twn^  unless  it  is  satisfied  that  a  second 
trial  may  aifbrd  more  satisfactory  grounds  for  the 
final  adjudication  between  the  parties.    Jh, 

Where  a  judge,  who  tried  the  caBe,  expressed 
himself  not  dissatisfied  with  a  verdict  in  an  issue, 
devUavit  vel  non,  finding  against  the  will,  and  the 
court  concurred  in  the  verdict,  and  no  new  evidence 
had  been  discovered,  although  some  existed,  which 
the  party  had  not  availed  himself  of,  the  court  re- 
fused to  grant  a  new  trial.    lb. 

Although,  to  sustain  a  case  of  fraud,  and  to  show 
that  a  will  has  been  made  under  coercion  and  influ- 
ence«  the  evidence  must  be  pointed  at  the  very 
factum  of  the  will,  and  directly  show  that  the  instru- 
ment, whose  validity  is  disputed,  was  executed  un- 
der pressure  of  coercion  and  undue  influence,  the 
jury  may,  from  circumstantial  evidence,  or  from 


inference  «nd  prenimptioii  from  such  evideace, 
come  to  the  ooticlttsioti  that  coerekHt  and  uu^ue 
influence  existed.    lb. 

A  testator  by  bii  will  bequeathed  jfiwoittiis  to 
each  of  his  daughters,  severally  with  pttwer  ^  «p- 
pointmeut  to  their  childreo,  and  in  ease  they  should 
die  without  leaving  issue,  then  (the  anauity  of  tk\ft 
daughter  so  dying  to  go  to  bia  sods,. to  be  ec|«aUy 
divided  between  them  $  but  in  case  of  eitlier  of  hfes 
SODS  dying  before  saob  events  thea  bia  praportioii 
in  such  annuity  to  go  to  Buch- issue  aa  he  ahould 
leave ;  and  if  aay  of  bia  sons  should  die  without  is- 
sue, then  to  his  other  aoo^  eacept  he  or  they  ahould 
leave  a  widow  or  widows,  and  if  so,  to  such  widow 
or  widows  during  her  or  their  lives }  and  after  to 
his  sons  or  the  issue  of  such  sons  as  may  have 
died.  He  then  devised  his  freehold  and  leasehold 
property  to  bis  four  sons.  A,  B,  C,  and  D,  in  the 
following  proportions :  to  A  one-third,  to  B  one- 
third,  and  the  remaining  one-third  to  be  divided 
between  C  and  D,  after  payment  of  the  annuities 
providing  that  in  ten  years  after  his  death  bis  **  in* 
come  "  should  be  equally  divided  between  his  four 
sons,  after  payment  of  the  annuities,  with  the  foU 
lowing  provision  .  "  Having  left  to  my  eldesl  son, 
D,  one-fourth  of  my  income,  to  take  place  iH  ten 
years  after  my  death,  it  is  my  will  that  then  he 
shall  have  his  choice  either  to  take  the  one  fourth 
of  the  income  as  mentioned  above,  or  to  take  in  - 
stead  of  one- fourth  of  the  income  the  iriouaes  and 
demesnes  of  X  and  Y,  subject  to  the  marriage  set- 
tlement of  the  said  D,  and  subject  also  to  a  sum 
of  £500,  and  interest  at  6  per  cent,  on  said  sum  of 
£500  ;*'  and  after  a  bequest  of  his  furniture,  &c, 
*<  I  appoint  my  executors  residuary  legatees  in  trust 
first  with  the  produce  of  such  property  to  pay  each 
of  my  daughters  (naming  them)  £5  each,  and  such 
further  sum  as  shall  be  necessary  for  their  mainte- 
nance until  the  first  payment  of  annuity  shall  be 
made  to  them."  He  then  named  his  sons,  D  and 
C,  and  his  son-in-law,  executors.  In  the  following 
year  he  added  a  codicil,  naming  his  son,  C,  as  exe- 
cutor in  place  of  D,  with  the  following  clause: 
**  And  with  the  view  of  removing  any  doubts  that 
may  exist  as  to  the  continuance  of  annuities  to  my 
daughters  (naming  them),  it  is  my  will,  and  so  in- 
tended by  me,  that  the  same  respectively  be  only 
payable  during  their  respective  lives,  and  in  the 
event  of  their  dying,  leaving  childreo,  the  share  of 
such  so  dying  to  survive  to  their  children,  and  sub- 
ject to  appointment  as  in  my  will  named.'*  Held, 
that  the  several  annuities  did  not  become  extinct 
upon  the  death  ut  each  daughter  respectively.  SU* 
velly  V.  Stevellyy  7  Ir.  Jur.  145,  C. 

Held  also,  that  the  lands  of  X  and  Y,  (D  having 
elected  to  take  them  in  lieu  of  his  one-fourth  of  the 
testator's  income,)  were  exonerated  from  the  pay* 
roent  of  the  annuities,    lb. 

Held  also,  that  the  residuary  legatees  did  not 
take  a  beneficial  estate  in  the  residue,    lb* 

By  a  will  executed  before  I  Vic.  c  26,  a  testator 
devised  certain  freehold  estates  without  words  of 
limitation,  and  in  the  same  sentence  added,  **whh 
the  stock  and  property  of  every  denomination  that 
I  may  be  possessed  ot  at  the  time  of  my  decease." 
Held,  (Ball,  J.  dissentienitj  that  the  whole  interest 
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in  the  lands  passed  under  the  general  word  **  pro- 
perty.**    Caaetf  v.  Lattlor,  7  Ir.  Jur.  248,  C.  P. 

A  testator  made  the  following  bequest  in  his  will : 
^  I  give  and  bequeath  unto  each  and  every  of  my 
servants,  male  and  female,  wlio  shall  respectively 
have  been  living  in  my  service  for  the  space  of  six 
calendar  montlis  immediately  previous  to  ray  de- 
cease, the  amount  of  one  year's  standing  wages  over 
and  above  any  yearly  salary  or  wages  I  may  owe 
them  respectively  at  my  decease."  Held,  not  to 
include  a  person  who  hud  lived  in  the  testator's 
service  as  gardener,  at  the  weekly  wages  of  128. 6d. 
(although  his  service  had  been  exclusively  given  to 


the  testator,  in  a  cottage  belonging  to  whom  he 
resided,  and  by  whom  he  was  allowed  yearly  a  cer- 
tain quantity  of  coals,)  upon  the  ground  that  the 
hiring  was  not  a  yearly  one.  Bresiin  v.  Waldron^ 
7  Ir.  Jur.  153,  C. 


WITNESS,  See  Attachbient.     SoBrcENA. 


WRIT,  See  Execution.     Practice. 
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